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305.  Proceedings*  against  James  HoLLOWAY/f  in  the  King's- 
Bencb,  oii  an  Outlawry  for  High  Treason:  36  Ch^^rlss  II. 
April  21,  A.D-  1684- 


HlSmiyes^'s  Attorney  General  btviDg,0D 
Fiidey  last,  mcnred  the  ccmit  oi'  Kinr 's  Bencfa 
fir  an  Habens  Corpus  retumaUe  this  day,  di- 
ffcdcd  to  the  Keeper  of  hia  Majeatj'a  gaol  of 
Ncirgite,  to  brii^  thither  the  body  of  ^ames 
fioHoway,  then  m  hia  custody,  to  shew  cause 


*  There  is  a  abort  note  of  this  case  in  3  Mod. 
4M ;  which  see,  and  the  books  referred  to,  in 
Mr.  Leach's  edition  of  that  work. 

t  ■*  Some  dne  in  the  «pnog  eighty  four, 
JMffway  was  take;p  in  the  West  lilies,  and 


He  was  onder  an  Outhiwiy  for 
TVeasae.  The  Attorney  General  offered  bun  a 
trial,  if  he  desired  it.    But  he  was  preyaiied  on, 

Sthe  hope  of  a  pardon,  to  submit  and  oonless 
he  knew.  He  said,  be  was  drawn  into  some 
meetingay  id  which  they  consulted  how  to  raise 
an  insnirection,  and  that  he  and  two  more  bad 
undertaken  td  manage  a  design  for  seiciog  on 
Bristol,  with  the  help  of  some  that  were  to 
» to  them  firom  Tannton :    But  he  added, 


that  they  had  nerer  made  any  prajgress  in  it. 

^  He  said,  at  their  meetings  at  London,  Rumsey 

^nd  West  were  often  tolking  of  lopping  the 

'  kinr  and  the  duke :  But  that  he  had  neyer 


I  into  any  discourse  with  them  upon  that 
sabyect:  And  be  did  not  believe,  there  were 
above  five  persons.that  approved  •of  it  These 
were  West,  Bomsey,  Rumbold,  and  bis  bro- 
ther: The  fifth  person  is.  not  named  in  the 
pti^ed  rehtfioD.  Some  said,  it  was  Feivnson : 
Othcra  said,  it  was  Goodenough.  Holloway 
was  thoogfai  bj  the  court  not  to  be  sincere  in 
^'        *    '         And  so,  since  what  he  had  ac 


dieted  made  himself  very  guilty,  he  was 
cncuteii,  and  died  with  a  firm  eoust^v.  He 
■hewed  greatt  prcneace  of  mind.  He  observed 
the  pnrhalii^  that  WM  evidcot  in  managing 


why  execution  should  not  he  awarded  upon  an 
Outlawry  for  High  Treason  against  hiin.  The 
K^per  of  Newgate,  according  to  the  com- 
mand of  the  writ,  brought  him  this  day  to  the 
bar  of  the  said  court,  where  he  was  proceeded 
against  in  this  manner. 

this  plot,  different  from  what  had  appeared  in 
managing  the  Popish  plot.  The  same  men 
who  were  called  rogues,  when  they  aworo 
aspainst  papists,  were  looked  on  as  honest  men 
when  they  turned  their  evidence  against  Fror 
testants.  In  all  his  answers  to  the  sherifik, 
who  at  the  place  of  execution  troubled  him 
with  many  impertinent  questions,  he  answered 
them  with  so  much  life,  and  yet  with  so  much 
temper,  that  it  appeared  he  was  no  ordinaty 
man.  His  speech  was  suppressed  for  some 
days:  But  it  broke  out  at  last.  In  it  he  ex- 
pressed a  deep  sense  of  religion :  His  prayer 
was  an  excellent  composure.  The  credit  of 
the  Bye  Plot  received  a  great  blow  by  hia  con- 
fession. ^11  that  disr.oui'se  about  an  insurrec- 
tion, in  which  the  day  was  said  to  be  set,  ap- 
peared now  to  beaficti(m;  since  Bristol  had 
been  so  little  taken  care  of,  that  three  persons 
had  only  undertaken  to  dispose  people  to  that  de^ 
sign,  but  had  not  yet  let  it  out  to  any  of  them. 
So  that  it  was  plain,  that  after  all  the  story  they 
had  made  of  the  plot,  it  had  gone  no  further^ 
than  that  a  company  of  seditious  and  inconsi- 
derable persons  were  framing  among  them-> 
selves  some  treasonable  schemes,  that  were 
never  likely  to  come  to  any  thing;  and  that 
Rumsey  and  West  had  pushed  on  the  exe- 
crable design  of  the  assassination,  in  which, 
though  there  were  few  that  agreed  to  it,  yet 
too  many  had  heard  it  from  thou,  who.  were 
both  so  foolish,  and  so  wicked,  as  not  to  dis- 
cover them.''  Burnet,  p.  576. 
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STATE  TRIALS,  36  Charles  II.  l6S4,.— Proceedings  against  J.  Hollaway,    [4r 


The  return  of  the  writ  of  Habeas  Corpus  was 
first  read. 

CLqfCr,  James  Holloway,  hold  lip  thy 
hand.  [Which  he  did  ]  Thou  hast  been  in- 
dicted in  London,  by  the  name  of  James  HoU 
lowavilaic  of  JJtmdoii,merchaBt,toc  High  Trea- 
son by  thdc  committed,  touching  the  Jdng^'s 
majesty's  person,  and  the  government  of  this 
his  icingfdom  of  England,  and  for  not  appearing 
and  answering  that  indictment,  by  due  process 
of  law,  upon  the  indictment  thou  stand^t  out- 
lawed, and  upoa  that  outlawry  thou  standest 
attainted  of  the  same  high-treason;  Whkthast 
thou  to  say  for  thyself  why  e:?ecutioii  should 
not  be  awarded  agttiAst  thee  «i]K>n  fhatmitainder 
by  this  court  according  to  law  ? 

Holhaay,  My  lord,  1  have  been  a  ^rreat 
while  absent,  and  know  not  what  hath  been 
done  in  this  matter,  or  proved  against  me. 

Lord  Chief  Justice.  (Sir  George  Jefferies.) 
r  Yes,  yon  have  been  absent  sq  long  it  seems,  that 
you  HTW  stand  outlawed,  and  thereby  attainted 
of  Iiigli  treason ;  there  is  nothing  now  remains 
with  the  eourt,  but  only  to  make  a  rule  for 
your  execution. 

HolUmaxf,  If  an  ingenuous  confession  of  the 
fruth  will  merit  the  kmg's  pardon,  then  sure  I 
have  done  it. 

X.  C,  J.  For  that  matter  we  are  not  to  dis- 
pose of  the  kins^'s  mercy,  he  will  dispose  of  bis 
own  mercy  as  he  shall  think  fit.  Is  Mr.  At- 
torney in  the  hall. ^  V 

Crier,  Yes,  my  lord,  he  is. 

L.  C,  J,  Then  pray  send  for  him.  . 

Which  was  done,  and  in  a  little  time  after  he 
tsijae  into  eomrt. 

L.  C.  J.  Mr.  Attorney,  here  is  the  prisoner 
at  the  bar,  HoUoway. 

Att,  Gen.  (Su:  Itobert  Sawver.)    Yes,  my 
k>rd,  I  see  he  is.    Sir  Samuel  Astiy,  have  you 
the  record  there? 
•     CLfCr.   Yes,  Sir. 
.   X.  C.  J.   It  has  been  read  to  him,  Mr.  At- 
torney. 

Att*  Gen.  My  lord,  I  would  know  what  he 
saith  that  execution  should  not  be  awarded. 

L,  C.  J.  He  talks  of  discoveries  and  con- 
fessions, which  we,  you  know,  cannot  t^e  any 
Qotice  of ;  ask  him  again. 

CL  of  Or.  Hast  thou  any  thing  to  say  for 
thyself  why  execution  should  not  be  awarded 
against  tbee^  according  to  law  ? 

Holloway.  My  lord,  I  know  not  what  hath 
been  proved  against  me,  but  I  have  made  such 
an  ingenuous  confessioa  to  his  majesty  of  what 
I.  know— 

X.  C.  J.  Proved  against  you  ?  Ybu  ai'c  out- 
lawed upon  an  indictment  for  high  treas6n ; 
what  can  you  say  against  the  court^s  awarding 
execution  r 

.    Att.  Gen.  My  loitl,'Tias  he  heard  the  indict- 
ment upon  which  the  Outlawry  was  grounded  ? 

CL  o/*Cr.' No,  Sir,  only  the  substance  was 
told  hiui,  Thathe  wasinaicted  of  high  treason, 
and  outlawed  for  It-,  and  stands  attainted  by  that 
Outbwry. 


Att.  Gen.  If  your  lonlship  please,  the  in- 
diMmehf  nia^  be  read  to  him,  that  he  may  nn- 
tferstand  wlmt^t  iSy  ^nd  may  not  go  blmd  to 
execution. 

X.  C.  /.•  Ay^  Mr.  Attorney,  if  you  please, 
let  it  be  so. 

CL.tfCr.  Reads..  *' *thaj4irofs  beinjg  sworn 
td  eoqiiife  for  our  sovereign  lord  the  king,  and 
the  body  of  the  county  of  the  city  of  London, 
upon  their  oaths  present,  That*'— '— [And  &• 
the  whole  Indictment  was  read.] 

67.  qfCr.  That  is  the  Indictment,  Mr.  At- 
torney, and  upon  this  he^is  nuttawed. 

Att.  &en.  And  so  stirids  attainted.  What 
hathhetosaytottP 

X.  C.  J.  Ay,  why  should  we  not  award  exe« 
cution  against  him  according  to  law  ? 

CL  ofCr.  Have  you  any  thing  to  say  ? 

Holfoway.  I  have  said  Wtiat  I  have  to  mf. 

Alt.  Gen.  .Pray  what  is  that,  my  lord,  that 
he  has  said,  for  I  was  uo^  here  ? 

Ilolloway.  I  beg  his  majesty's  mercy. 

Att.  Gen.  If  the  king  be  So  gradous  as  to 
adroit  you  to  your  trial,  can  vou  make  a  de- 
fence against  the  indictment?  Have  jrou  any 
thing  to  say  that  you  dan  defend  yonrself  hjp 
if  the  king  (lo  admit  you  to  be  tried,  and  thai  in 
a  mercy  and  a  grace,  for  at  law  yoo  are  gone. 

X.  C.  J.  It  is  so,  itfdeed,  Mr.  Attorney;  If 
you  will  on  thekmg's  b^sJf  indulge  him  ae 
rar,  as  1  suppose  yon  have  authority  ftom  the 
king  to  consent  unto,  tliat  if  he  has  a  mmd  to 
try  the  fact,  and  ean  defend  hmiself,  he  Miiitt 
have  tJbat  liberty,  that  is  a  great  mercy,  I  ae^x 
sure  yon. 

Att.  Gen.  Mj  lord.  That  is  the  only  reasott 
why  I  did  cause  the  Indictment  to  be  read  thai 
he  might  hear.it;  that  supposing  he  were  not 
outlawed,  but  that  were  out  bf  the  case,  if  he 
hath  any  thing  to  say  that  tould  defend  Mm 
from  it,  the  king  would  not  exclude'  hhn,  hvCt 
admit  him  to  his  trial,  and  extend  his  mercy  no 
far  to  him. 

X.  C.  J.  Mr.  Attorney,  it  is  exceeding  wc]f,- 
Now  you  understand  what  is  said  by  the  kin^g 
Attorney,  you  have  heard  the  indictnUent  rettd. 
It  is  an  indictment  of  high  treason,  that  yoa 
with  other  false  traitors.  Hone,  RombaO,  the 
Goodenoughs,  and  the  re!st,'did  conspire  the 
death  of  the  king.  Now^  though  you  ftfe  in  . 
law  actually  attainted,  as  much  as  if  you  -had 
bi^en  tried  and  convicted,  and  received  judge- 
ment of  death  upon  that  conviction,  to  all  in- 
tents and  purposes,  attd  there  i*'no  more  for  the 
court  to  do,  but  to  award  execution  upon  this 
attainder,  and  l)e  dealt  with  as  a  false  traitor. 
Yet  hovi^ever  in  as  much  as  jrou  have  heardthe 
indictment  read,  if  you  think  you  have  anj 
thing  to  say  that  would  satisfy  the  worid,  or  a 

a,  that  you  are  Hot  guilty  of  what  ton  are 
tied  and  accused  of,  it  Seems  the  King  ig 
pleased  to  signify  his  giticious  intention  to- 
wards you  by  Mr.  Attorney  General,  that  he  is 
contented  to  wave  that  other  part,  the  attsunder 
by  outlawry,  and  you  shall  have  the  liberty  to 
try  it,  if  yOu  think  you  can  defend  yourself. 
Rotfb&ay,  My  wd;  I  caoiiot  'm^dertak^te 
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*farf  nmeif,  for  I  l|^re.cpn&fKd  befbre  his 
■ges^tbjU  I  am  eaaity  of  many  things  in 
w  lodictineDt,  aod  I  throw,  myself  on  the 
toy's  mercy. 

i  C.J.  Then.he  confesseth  it,  and  will  not 
iDtefake  to  defend  himself;  as  for  the  lung's 
?**^>^"3*we  must  leave  to  his  mnjesty,  who 
stte  dbpeoser  of  his  own  grace,  we  are  to 
««««^^ his  justiee,  and. myst  gire  a  role  ac- 


Jnst.  WiMns,  Bat  I  hope  every  body  hero 
talD»  niKioe  of  his  open  confession,  when  he 
B^fhttryaiffaewaaM.  Surelv  noqe  but  will 
beieTc  tins  conspiracy  now,  after  what  this 
■aa  hath  oisned. 

SfciF*'^  Wewei«weU  enough  satisfied  about 
■  bOatey  and  so  was  cTcry  holiest  man..!  dare 
■I- 


.  Wukt^ns.  Yet,  perhaps,  though  he  saith 
i^aad  otheiv  have  confessed  it,  and  the  evi- 
•ence  bath  bwa  made  public,  there  aro  many 
peerie  that  eav  they  wiH  not  beliete  it. 

LdJ.    We  do  not  mightily  concern  our- 

Mi«  what  the  people  say,    I  am  sure  not  one 

•Tafl  that  were  coaosrned  in  this  conspiracy, 

toie  dared  to  deny  it  ^splutely,  though  some 

nav^heen  prevailed  upon  by  iU  advice,  to  pre^ 

»«?ca|e  about  it,  and  shu^  it  off.    But  none 

«  them  hare  had  the  confidence  absolutely  to 

J»y  the  truth  of  the  fact,  notwithstanding  all 

the  calumnies  a^d  r^proa^hea  cast  upon  the 

government,  and  all  the  arts  that  have  been 

oade  one  of  to  stifle  it. 

Jqst  WUhi9$.  My  lord,  I  spealc  it  the  rather 
oecao^  we  see  what  work  sir  Samuel  Bamar- 
oJsloB  has  made  of  it  in  his  Letters,  where  he 
5*1^  it  a  Sham-Plot,  and  says  it  is  lost,  except 
it  he  found  among  the  ilhoixers  and  Aa- 
oreaers.* 

X:  C.  jT.  But  now  the  Plot  is  found  among 
fjbe  CTospirators  and  traitors,  he  may  write  to 
ms  correspondents  in  the  country  the  next  time. 
It  is  found  aoiong  the  reformers  of  govern- 
ment, and  reli^on,  that  can  swallow  all  things, 
4at  csn  Idll  kings  afid  levy  i^ar,  and  do  Die 
worst  of  rOlainies  to  promote  religion  and  re- 
fiunuL^n,  as  they  call  it.— Let  us  think  of 
some  convenient  day,  and  give  such  order  that 
me  aheriffif  see  execution  done  accordlnir  to 
kw.  * 

JUu  Gen.  You  must  first  pronounce  the 
iPiL^a&ent,  my  lord. 

JiisL  WUhint.  It  is  never  pronounced  in 
suck  a  case,  Mr.  Attorney. 

L.C.  J.  yOf  we  only  give  a  rul^  for  execu- 
lioa,  the  outlawry  is  the  judgment,  and  that  is 
npon  the  record  alreadyf- 


*  See  his  Ctme^  toL  9,  p.  1334,  of  this  Col- 

fSee,  in  this  Conection^  ^e  Cases  of  Sir 
Thinaaa^  Armstrong  in  this  same  year^  1684^ 
Uddiffdj  A.  i>.  1740,  and  of  Dr.  Cameron,  a.  o. 
If^^  and  the  aothory^  referred  to  in  those 
CMS.  The  Stat'  7  W.  3.  c.  3.  s.  3.  saves  the 
kesefit  of  the  regfuJafions  thereby  enacted  on 
Idsb  fir  tiriiionj  t^  meh  ijs,  having  been  out- 


ClsOfCr,  Y,es,  my  lord,  we  always  enter  it«o. 

i.  C.  /,  Captain  Richardson,  I'think,  Wed- 
nesdays and  Fridays  are  your  usual  executioa 
days  m  London ,  are  they  not  ? 

Capt.  Richardfon,  Yes,  my  lord,  either  of 
them. 

i.  C.  J.  Then  Wednesday  seren -night. 

Capt.  Richardson.  Does  your  lordship  ap- 
point Wednesday  next? 

L.  C.  J.  No,  that  will  be  too  quick ;  Wed- 
nesday seven-nightr 

Capt  Richardson.  What  day  your  lordship 
pleaseth,  I  supoose  I  shall  have  a  rule. 

CL  qfCr.  You  shall  have  a  rule,  and  an 
Habeas  Corpus  to  deliver  him,  as  the  course  is. 

L.  C.  J.  In  the  mean  time  take  your  prisonev 
back  again. 

And  aooordingly  he  was  carried  back  to 
Newgate. 

Afler  which  he  sent  the  following  Petition  to 
the  King  for  mercy : 

<  Most  great  and  gracious  Sovereign, 
« I  your  nudesty's  now  close  prisoner  iq 
Newgate,  and  ooodenned  for  my  crimes, 
which  I  have  conftssed  "knyaelf  guiity  of,  in  a 
paper  of  my  own  writing,  delivered  to  th4 
right  honouraUe  the  lords  of  your  majes- 
\ys  orivy  ooundl,  in  which  is  a  true  and 
reithfol  account  of  ail  that  I  know  don«' 
ceming  the  late  Plot,  with  the  manner  how  I 
wasdiawn  bto  it,  and  the  reasons  why  I  did 
not  come  in  at  the  first  discovery,  and  cast 
mvMf  at  your  nu^ssty's  fhet  for  mercy, 
which  I  hope  your  muesty  hath  perused,  and 
findiio  cause  to  think  I  nave  reserved  any 
thing  undiscovered;  for  when  1  was  first 
taken,  Lresolved  to  declare  the  whole  truth, 
ai|d  nothing  but  the  truth,  which  I  have  here 
done,  and  jvill  own  to  be  true,  before  any  thai 
shall  ofler  to  contradict  it,  or  say  there  was  no 
Plot;  and  \f  any  thing  more  occurs  to  my 
memory,  will  not  fail  to  declare  it  I  havtft 
nownothmgtosay  for  myself  why  I  sbouhl 
not  be  executed,  according  to  cbndemnatton, 
but  do  most  hamUy  prostrate  myself  at  your 
majesty  s  feet  fi>r  mercy,  acknowledging  m^ 
hearty  sorrow  for  all  that  1  have  been  guilty 
of,  and  remain  in  hopes,  that  that  fountain  oC 
meroy  which  hath  so  abundantly  flowed  firom 
▼our  mi^esty 's  sacred  breast,  ever  since  your 
happy  restoration,  is  not  yet  dry,  but  that 
there  are  some  drops  left  for  me»  which  if  I 
may  be  so  happy  as  to  obtain,  I  shall  always 
whdst  I  Kve,  sSodeaTomr  to  anprore  myself 
your  maiesty's  most  true  and  faithful  soh« 
ject ;  and,  I  hope  will  answer  the  ends  of  a 
pardon.  Whicn  that  I  may  so  do,  and  for 
your  majesty's  long  life,  peaceable  and  happy 
reign,  shall  ever  pray,  &c.    J.  Hollowav.' 

His  Petition  being  r^ected,  he  was  executed 
Jlpril  30th,  lfi84. 

kiwed,  do  afterwards  intitle  themselves  to  a  trial 
on  the  merits,  fief  East's  Pleas  of  the  Crown, 
£h.3.s.  69r 
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Bemgf  come  to  tbe  place  ef  Executum,  he 
spoke  to  the  shefifis  M  fbllowv : 

HoUoaay,  May  I  have  liberty,  Sir,  to  tpeak 
what  I  deeire  to  speak  ? 

Sheriff  Daniel.  Yes,  Sir,  you  may.  What 
you  hav^  I  suppose,  will  be  by  way  of  disco- 
very to  the  world  of  what  you  are  brought  here 
to  die  for. 

Molloway,  You  have  my  Paper,  captain. 

Capt.  JttcAart/sofi.'Yes. 

Sheriff  DanieL  Have  it  you  about  yon  ? 

Capt.  RichartUon.  I  have  it  in  my  f>ocket. 

Sheriff  DoniW.  Shew  it  him  (which  he  did.) 
Is  it  your  own  baud- writing? 

Holioway.  Yes,  Sir. 

Sheriff  DanUl.  Is  it  your  own  hand- 
wtitine  ? 

HoH&wuy.  That  is  my  own  hand-writiiig. 
A' discovery  of  what  I  knew,  I  made  to  his  ma- 
jesty, but  a  great  many  ueople  think  that  1 
have  not  discovered  what  I  knew :  but  I  have 
discovered  what  I  knew  of  the  Plot,  and  I  am 
.heartily  sorry  1  was  any  wa^  ooncerhed  in  that 
way:  as  to  the  endeavounng  any  thing  by 
arms.  I  do  think  several  things  have  been  Hi  • 
man^gM  in  England,  there  have  been  many 
things  done  against  the  king  an^  the  kingdom's 
interest,  .and  i  wish  the  kine  was  well  satisfied 
of  it,  and  that  a  course  might  be  taken  to  pre- 
yent  it  And,  1  think,  one  way  to  prenrent 
plotting  (according  to  my  weak  capaaly)  is, 
that  his  majesty  would  be  pleased  to  call  a  par- 
liament, and  pass  an  Act  of  Oblivion  for  all 
flotters  whatsoever.  There  was  a  damnable 
^opish  Plot,  and  I  look  upon  the  stifling  of 
that,  to  be  the  only  cause  that  any  man  did  any 
thing  ill  this.  Had  all  the  Popish  Plotters 
been— 

-   SlieriffDamW.  By  the  way,  Sir,  how  do  you 
know  it  was  stifled  P 

-  Holhwatf.  Sir,  we  have  known  that  the  laws 
Qould  not  be  suffered  against  them,  and  the 
parliament  could  not  be  suffert^d  in  the  prose- 
cution of  them.  1  wish  tlie  king  weuld  con^ 
suit  his  own  safety,  and  thei^afety  of  the  nation, 
and  that  an  Act  of  Oblivion  might  pass,  for  I 
beJieve  there  are  many  concerned  ;  and  that 
there  might  be  an  end  put  .to  all  news-mon- 
gers, that  write  into  the  country  letters  of 
news;  I  look  upon  that  to  do  the  kmg  and  the 
kingdom  more  hurt  than  any  thing  ^. 

Capt.  Richardson.  Mr.  ifolloway,  1  beg  one 
thipgy  have  you  discovered  all  ?  I  desire  you 
would  declare  those  (you  did  not  name  their 
names)  that,  if  occasion  were,  would  be  ready ; 
W  that  yod  had  not  spoke  to  them.  Wade 
and  others  were  to  maintain  tlieir  posts. 

JSoUoway.  No,  Sir,  I  fiaJd  not  s|^ke  to  them. 

Capt.  Richardson.  This  you  did  say. 

Holhmay.  Y^s,  Sir. 

Sheriff  JDanj'e/.  And  that  yon  promised  a 
number  of  men  in  this  design. 

HoUmoay.  Promise  it !  I  did  propose  I 
might  do  It. 

Capt.  Richardson.  What  do  you  know  of 
die  contriving  the  business  of  tlie  Rye,  for 
k>ppmg,  or  takhigoff  the  king  and  the  duke  f 


HoUoaay,  Iwaandt  with  them  till  after  the 
time  a  good  while  ;  till  alpout  a  month  or  six 
weeks  after  the  time  I  was  not  acquainted  with 
them.  I  looked  upon  it  as  a  business  not  Kkety 
to  take  any  effect  at  all,  for  I  could  never  find 
above  five  that  were  coneemeil  in  it. 

Sheriff  Vashzifood.  But  did  they  not  tell  ycm 
at  someone  time,  they  were  concerned  in  such 
a  thing? 

Holfoway,  Yes,  Kr,  they  did  so.  They 
told  me  more  than  once. 

Sheriff  Daiiie/.  In  Bristol,  or  in  London  ? 

Holloway,  In  London. 

Sheriff  Uashwood.  Nr.  Holloway,  you  haTe 
a  liberty  to  say  any  thing  you  have  a  mind  to. 

HoUomay.  I  have  little  to  say  more  upon' 
that  account.  I  am  sorry  I  was  coneemeil  ia 
that  way,  to  do  such  a  thing  as  to  take  op  arms. 
But  as  to  the  design  I  had,  and  the  Pk>t  I  was 
acquainted  with,  it  was  nothing  against  die 
king's  life. 

Capt.  Richdirdson,  Sure  it  was  the  same 
Plot,  while  there  was  a  design  to  seize  the  king, 
and  take  him  from  evil  company. 

HolUway.  We  had  a  design  to  take  them 
that  were  ^ilty  of  the  Popish  Plot,  and  were 
enemies  to  the  privileges'  and  liberties  of  tbe 
subject. 

Sheriff  Dante/.  And  at  athingtljat  tended 
to  that,  the  king  was  to  be  seizeS  till  h^  con- 
sented to  these  things. 

Holloway.  It  was  supposed  by  them  that 
told  me  of  It,  that  many  things  that  have  been 
acted  of  bite,  were  done  contrary  to  the  kuig^a. 
knowledge,  and  that  the  king  knew  nothing  of 
it;  and  I  am  perfectly  of  that  belief  too,  that 
many  things  are  done  contrary  to  the  kind's 
knowledge.  And  I  was  ftrthar  informed,  that 
if  the  king  could  be  but  once  acquainted  with 
these  things,  that  the  king  would  presently 
come  in  to  those  that  shonU  stand  for  his  aS' 
sistance,  and  give  up  all  those  offenders  tp 
justice. 

Sheriff  Daniel.  And  if  you  could  not  tdl  him 
otlierwise,  you  wouM  talte  him  first,  and  fell 
him  afterwards. 

Holloway,  You  may  interpret  it  how  you 
please.  Sir.  It  was  that  all  such  differences 
amongst  the  king's  subjects  might  be  prewnteil' 
for  the  future ;  mr  I  believe  there  were  never 
gpreater  differences  in  the  spirits  of  men,  though 
some  think  the  times  were  never 'better  than 
abw,  because  all  things  go  according  to  their 
own  humour  ;  but  I  suppose  many  in  the  na  • 
tion  are  satisfied  that  many  things  have  been 
done  contrary  to  law. 

Sheriff  Daniel,  Was  it  fit  you  should  set  up 
for  a  politician,  or  a  statesman? 

Holloway.  No,  Sir,  I  did  not  take  it  upon 
me ;  that  was  for  the  scribblers  tiiat  write 
news.  I  do  not  reckon  myself  worthy  to  direct 
in  such  a  case. 

Sheriff  Daniel.  Mr.  Halloway ,  yon  do  not 
rememlier  to  give  the  names  of  those .  persons 
you  spake  of. 

Holloway.  It  Woikl  be  a  foUy  for  me,  Sir^ 
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iifBi»il«se  meblhat  I  did  AOtkMw  wbether 
wet  w«bM  be  cmcerued  or  no. 

auiff  Dtofapoorf-  But  that  there  wereper- 
AH  ikafc  weald  he  conoerned,  you  say. 

HUltmmf.  ThaCwedidthiDfc  eo ;  andifwe 
■kenid  name  eftry  one  that  we  thought  would 
beeoDoeraed,  1  beUefe  we  might  name  three 
ftrlB  of  London.  ^ 

Capt.  Mickardion.  I  hope  you  are  in  a 
gVHtmislake  there. 

BMmay.  For  that  design,  I  believe  above 
dnee  parts  wonU  he  for.  i  nerer  had  any  de- 
ngnbtitibr  the  king  and  the  kingdom's  mter* 
t^\  thooeh  I  know  that  design  uiat  was  car- 
lied  onby  Ramsey  and  West  was  a  very  hon- 
«Qs  design^  hut  1  betiere  they  would  not  have 
ftood  many  in  England  that  would  ha^  been 
ftrit ;  I  never  heard  of  above  Ave  for  it 

Stoiff  DmnUL  Were  you  acquainted  with 
Wifcot? 

EeiUmay.  I  was  in  his  CQm|iany  once  or 
Moe,  but  I  heard  him  speak  against  it. 
'  Sheriff  JDtmitL  Was  you  erer  with  my  kird 
SbAesboiyf 

Eolloway.  No,  Sir,  I  was  never  with  my  lord 
ftaftcsbury  hut  once,  and  that  was  about  a 
^cnea  Lwas.  promoting  in  parliament,  about 
Ihe  finen-oianafaetttre. 

-  Sheriff  IXiaie/.  Was  you  ever  with  my  lord 
«f  Essex  f 

Hoiiaway.  Never  hut  once,  and  that  was 
^Auai  that  buainesa. 

Ske/MIhuieL  Were  you  ever  acquainted 
Wh  oty  tord  BoBsell  f 
.  HoUimtqf.  Never  with  him  at  all. 

Sheriff  JUukwood.  Yon  were  aeying  you 
knew  theoaoiesof  five  ;  who  were  they  that 
were  U»  be  concenied  in  that  matter  ? 

Hoikmay.  I  have  declared  them  to  his  ma- 


TDanieL  Did  you  know  Fergnaon  ? 

HoUot^,  I  knew  him.  Sir,  but  1  knoir 
FergoaiOD  to  he  against  an^  such  desi^,  and, 
imi«d,  we  did  kwk  upon  it  to  be  a  tmng  that 
would  come,  to  no  effect. 

Sheriff  Dathwcod,  J>o  you  mean  the  seiz- 
faig  the  king  ? 

HoUawav.  I  taoean  the  insinrection. 

Sheriff  baniei,  IKd  you  know  of  any  money 
raiaed  or  promised  to  buy  arms  ? 

BMoK^.  No,  %,  never.  I  heard  of  money 
that  was  to  be  raised,  but  I  did  not  know  who 
«-astoraiseit. 

Sheriff  Damd,  It  is  not  our  biisineas  to  aak 
you  Bumy  questions,  if  you  have  any  thing  to 

vLmS  DoikMtiood,  If  you  hive  any  thing 
to  s^  for  the  discbarge  of  your  oonsdence, 
dnit 

y.  I  thank  God,  I  never  hadany  de- 
it  his  Buyesty's  person ;  what  I  in- 


I  only  for  the  fwA  of  the  king  and 
kingdom,  and  I  dkl  take  it  that  it  wouM  have 
hecB  so ;  and  I  am  very  sonrv  that  any  things 
sboald  hftve  cona  contrary  to  law,  as  tliey  have 
ione ;  and  I  hope  care  will  be  taken  to  prevent 
^  iodi  Ikbgnlbr  theiutiae. 


Sheiidr  IkiMhDood.  The  klnff  ^w^  nt'  ^ 
willgovemnocordingtolaw;  he  hath  done soi, 
and  will  do  so. 

HoUomuy.  That  I  leave  to  the  jw^ment  of 
all ;  many  know  better  than  I. 

Sheriff  DanUL  Sdeh  fi^oosy  pretences  are 
vc^  strange,  to  carry  on  such  a  design,  for  the 
seizmg  a  sovereign  prince,  that  you  have  sworn 
alleeiance  to,  or  oivht  to  have  done. 

Soil^vay,  I  think  those  pretences,  the 
grounds  tmit  we  went  upon,  were  no  glossy 
pretences  at  all. 

Sheriff  Daniel.  I  (hink  it  is,  that  when 
things  are  not  done  as  you  would  have  them, 
you  must  immediately  rebel. 

^Hollovay.  No,  Sir,  not  that ;  we  did  not  de- 
sign a  rebellion. 

Sheriff  DanieL  The  seizing  the  king  is  cer- 
tainly a  rebellion,  and  one  of  the  higher  steps 
ofrehellion. 

Uolbfway.  We  say  this^  that  all  ways  were 
■      ^  -  ..-        Plots; 
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culedhere. 

Holkmmf.  There  were  some  eaeeuled  at 
first.  Sir ;  but  afterwards,  when  so  many  great 
persons  came  to  be  oooesmed,  there  was  no* 
thing  could  be  had  aeaintft  them. 

Sheriff  DontW.  T%ere  were  mighty  searchea 
nuuie  about  liondon,  for  that  great  nomber  of 
Papists  talked  on. 

Hollowav,  There  was  a  great  many  seised. 
Sir ;  but  wnat  became  of  than  f 

Sheriff  Daniel,  €renerally  tried,  and  brought 
to  condign  punishment.  You  would  not  have 
had  every  Irishman  bdieved  against  honosl 
men.  Some  people  were  called  papists  in 
masqnerade. 

HoUcmay.  Irishmen  were  believed. against 
Protestants ;  after  they  had  turned  abont,  and 
had  sworn  against  papists,  they  were  bcliaved 
then.  It  wsis  well  observed,  that  While  die 
Irish  eridencca  did  oontinne  in  the  first  dis* 
course  ofthe  popish  plot,  and  in  the  first  evi- 
dences, then,  It  is  well  known,  they  were  sKght- 
ed,  and  all  cried  oot  against ;  hot  when  ney 
came  to  swear  against  Protestants,  then  things 
were  altered  prpKntiy. 

Sheriff  DafAa'oorf.  I  pray  God  aH  asanas  eyee 
may  be  opened  to  see  what  is  done. 

Holloway,  I  weuU  not  advise  any  one  to  go 
that  way  to  work,  to  do  any  thing  by  forea  of 
arms ;  uid  I  wish  the  king's  eyes  may  be  open* 
ed,  that  he  nlkay  see  hiaenemies  from  his  friends; 
and  I  think  he  hath  cause  to  Vxk  for  them  neat 
his  home.  • 

Sheriff  Da$hmood,  Have  yon  any  papera  to 
deliver? 

HolloBfoy,  1  have  no  other  papera  t  whlt- 
papor  I  wrote,  the  council  had.  1  did  write  % 
paper,  that  it  might  be  some  satisfoetion  to  the 
oputtons  of  people  of  what  I  knew,  that  eare 
might  he  taken  to  prevent  other  oainioM,  if 
there  weix;  an  error.  And  that  paper  the  eouiicil 
had ;  though  they  took  it  very  heinoaslT  of  me 
that  I  thottld.  presiime  to  vrrite  such  a  thing.  I 
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lookad  ttpoBilitbst  I  oonM  not  do  moro  for  die 
kiag^.thaQ  to  wMiaaint  liiu  of  wbai.  I  knew, 
that  if  they  were  misinformed,  tbooe  might  he 
care  taken  to  alter  the  opinbn. 

Shetiit  Dashwood,  You  have  delirered  no 
paper  to  your  wife^  or  to  any  fnends  ? 

Holioway,  That,  1  suppoae,  is  well  known 
t^the^ler. 

Sheriff  Da$hxeood.  You  know  heller  than 
any  body  whether  yon  hare  or  not.  You  may 
say  Ay,*or  No. 

Holioway.  I  could  not  be  admitted  to  write 
any,  fov  i  could  not  hare  pen  and  isk  to  wske 
any  thing  hut  this. 

sheriff  Da&hwood,  And  you  have  not  deli- 
yeied  any  paper  ? 

Holioway.  I  have  written  to  some  friends.  I 
know  it  is  supposed  that  1  had  delivered  a  copv 
of  that  paper  that  the  council  had ;  and,  I  think 
if  it  bad  been  known  publicly,  it  would  have 
done  no  ffreat  hurt. 

Sheriff  Dunic/.  You  speak  of  several,  peoples 
opinions  ;  what  do  ^  pu  mean  ?  . 

Holioway*  As  concerning  the  times.  Sir,  (he 
nianagement  of  affairs. 

Sheriff  DunieL  Pray,.Sir,  under  what  deno- 
mii^tion  do  you  reckon  yourself.^ 

HoUmoay,  I  reckon  myself  a  Protestant. 

Sheriff  Pame/.  Ofwbatsort?  Of  the  church 
•f  Enfflaad,  or  of  the  Dissenters  from  them  ? 

HoUoww,  1  am  not  a  Dissenter  from  the 
church  of  England. 

Sheriff  Daniel.  Nor  joined  with  them  ? 

Holioway.  Nor  joined  with  them  altogether. 
9utl  thought  that  if  an  v  good  had  been  de- 
flgAcd  for  England,  that  I  had  done  enough  to 
merit  -a  oardon ;  for  f  had  wrote  so  much  of 
truth,  and  was  so  iair  and  plain  in  it,  that  I 
thought  it  would  have  merited  a  pardon,  if  any 
good  were  designed-  If  I  could  havedisco- 
Tered  more,  that  had  been  for  the  king  and 
Idogdom's  interest,  I  would  have  done  it ;  for  I 
did  not  do  it  rashly,  but  considered  of  it  some 
time  before  I  gave  it  in .  I  hope  it  will  be  a  sa-r 
tisfactioji  that  there  was  such  a  plot;  what 
other  men's  opinions  might  be  of  it  I  cannot 
teU,  hut  leave  eveiy  one  to  their  own  judg- 
ment. It*  was  feared  that  arbitrary  govern- 
ment and  popery  was  designed :  and  truly,  I 
think,  at  this  present  time,  by  what  I  can  un- 
derstand, that  there  b  Uttle  better  designed. 

Capt.  Bkkardson,  This  is  reflecting  upon 
the  government. 

&Ek^riS  Ba&hwood.    This  is  not  fit. 

Holioway.  1  say  it  is  contrary  to  the  king's 
knowledge,  Sir. 

Sheriff'  Daniel  Sir,  we  have  neither  a  r^- 
pricvo  nor  a  pardon  for  you. 

Holioway,  I  do  not  expect  it,  Sir ;  if  truth 
Mid  pUiBBess  would  have  meriti^  a  pardon,  I 
wMA  have  had  it. 

Capt.  Bichardson.  The  king  is  the  best 
judge  of  his  own  mercy. 

UoUtmay.  Had  the  law  been  executed 
against  popish  ofTendeni,  I  bad  never  beep  con« 
'  Pernod  in  auv  Plot. 

Capt.  lUch^rd^m*   You  know  th«  kisg  was 


very  ear/iest  in  that,  to  haire  the  laws  put  m 
execution  against  them ;  and  tii^t  he  mpved  it 
to  the  parliament  to  have  it  done.  Have  you 
an^r  thing  else  to  say  that  more  uearjiy  ooopepu^ 
you  ?  _      ' 

Holioway.  I  wish  I  could  have  been  any 
otherwise  serviceable  to  the  king  and  kingdom* 
before  I  left  tliem.  I  should  have  beei^.  very 
TvHlii^;  and  it  was  always^my  design  to  pro- 
mote, the  king  and  kingdom's  interest  mow. 
than  my  own. 

Sheriff  Daniel.    Well,  Sir,  you  say  flome,  - 
thinea  very  well  \  but  others  ill. 

Holioway.  What  I  say,  Sir,  I  leave  to  peo-, 
pie's  judf^ments ;  if  I  am  mistaken,  1  hope 
they  will  oe  otherwise.  ^ 

Sheriff  DunieL  Well,  Sir,  have  you  any 
thing  farther  to  say  ? — Holioway,  No,  Sir. 

ShetiS  Dashwowi.  I  suppose  you  used  to 
keep  a  meeting,  or  club,  at  Bristol,  with  several 
there, 

Holioway.  1  know  some  have  represented  m^ 
olub  very  bad  in  Bristol .  A  club  we  bad  about 
thechoice  of  parliament-men. 

Sheri^'  Dani/^L  The  Horse-shoe  club. 

Sheriff  Daskwood.  Or  the  Mermaid- dub* 

Holioway,  The  Horse-shoe  club,  it  was  only 
i  for  carnring'  on  the  election  of  parliament- 
men,    u  all  such  things  should  be  oallftd  cIuIm, 
there  were  great  clubs  icept  by  another  party. 

Sheriff  DamW.  Well,  Sir,  you  had  best  fit 
yourself  for  death,  you  have  uo  lopg  t^me  to 
nve. 

Then  he  opened  his  BiUe  Jtnd  readthe  08ii# 
Psalm,  and  part  of  two  chanters  in  the  He- 
brews, and  imerwards  asked  tne  SheriA  if  he 
m^t  have  liberty  to  pray ;  which  benqp 
granted,  he  prayeo  as  follows : 

'<  Blessed  and  holy  Lord  our  God,  thou  art 
before  all  men,  thou  art  the  only  true  G|od>  the 
Almighty  God,  the  fountain  of  all  goodness. 
Thou  art  the  discerner  of  all  healls,  Uie  secret 
thoughts  of  men  lire  not  upknown  to  thee.  Oh 
Lord,  what  am  I  that  thou  shouldst  be  mindful 
of  me,  or  that  thou  shouldst  suffer  me  now  ta 
call  upon  thee,  when  thou  mightest  have  taken 
me  away  in,  the  commission  of  some  sin  against 
theef  But  thou  hast  been  a  merdful  God,  a 
long-suffering  God,  a  patient  God.  O  Lord,  I 
trust  it  is  ibr  voy  soul's  welfare  in  bringing  m^e 
to  Uiis,  though  it  is  an  untimely  end,  for  thou 
cuttest  off  my  days  in  the  miust,  but  I^ord,  I 
ti'ust  it  is  for  my  soul's  sake.  Our  times  are  in 
tby  hands,  and  it  is  my  sins  that  have  brought 
me  to  this.  Oh  give  roe  a  true  sepse  gf  theiii, 
93  I  trost  thou  hast  done,  and  that  thou  hast 
heard  my  prayers,  aud  milt  be  my  God,  my 
comforter,  and  receive  me  in  and  througit  the 
merits  of  Jesus  Ohrist  our  Loi'd,  who  ofiered 
himself  lEi  sacrifice  for  our  sins,  even  for  the  sinv 
of  the  whole  world,  and  now  sitteth  at  thy 
right  hand  interceding  for  us.  Lovd,  bear  me» 
in  and  through  him.  Lay  not  any  of  luy  siop 
to  my  charge;  let  not  the  least  sm  be  uupar- 
dooed.  The  least  sin  deservetb  danmations 
Lord,  I  trust  thou  bast  pardooe^  tfaeys  allt  Mujl 
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ftit  fiioa  bast  heotid  toy  prayers,  and  the 
friers  fO"  olben  for  me.  Lord,  in  merey  look 
AtvD  a|Mni  me ;  in  merey  look  dbnn  upon  this 
fliiioD ;  panfoki  the  cryinff  sins  thereof.  Lord, 
liima  seest  to  what  a  hei^t  of  *siD  it  grows,*and 
dsoa  teest  wliat  wickedness  is  promoted  in  all 
pkces,  and  what  little  encoursgement  tl^re  is 
todntivhich  is' good.  LordjOless  the  king, 
lad  keep  him  from  all  conspiracies.  Lord,  cfire 
fcsB  a  sense  of  his  conditien,  and  make  him 
kntfte  hxs  enemies  fnnn  his  friends.  O  Lord, 
let  him  look  close  abodt  him^  to  ftee  who  are 
Ami  hka  ;  -and  Lord  pnt  an  end  to  ail  plot- 
tngs.  O  Lord,  make  him  a  happy  prince,  give 
Ins  a  sense  ot*  his  sins,  and  a  sense  of  whose 
•nraat  he  is.  Lord,  make  him  thy  true  and 
fii&ful  servant.  Lord,  hless  all  thy  people 
iHMesoeTer  they  are,  and  continue  thy  Gospel 
^or  whei:e,  let  it  iot  he  rooted  out.  O  Lord, 
tW  koowest  what  contrirances  hare  been 
hast  it.  Lord,  continue  it  here;  let  it 
Tmore  than  erer  it  hath  done.  Lord, 
Bike  Bng^and  a  place  thou  Trilt  delight  to 
dwcflin,  and  make  them  know  thou  hast  not 
desk  so  with  e^efy  nation.  Lord,  hear'  the 
frayers  of  all  thy  people.  Lord,  continue  the 
Gaspd  in  England ;  Let  not  popery,  let  not 
artitrary  government  come  in.  O  Lord,  there 
ve  good  laws  m  England,  Lord,  let  them  be 
fMt  in  eacecatlon.  Lonl,  hear  me  fbr  thy  mer- 
cies sake.  I  am  now  coming  unto  thee.  Lord, 
I  hare  hat  a  minute  or  two  to  be  here,  let  thy 
•pint  receire  me,  to  thoe  I  rortttnit  tny  spirit. 
Lord,  hear  me,  and  answer  me  for  thy  Son's 
Ake,  who  is  at  thy  right  hand  interceding  for 
ne,  to  whom  with  thee  and  thy  eternal  S)Hrit 
he  all  bonour,  and  glory,  and  praise,  both  now 
•^  «nd  evermote.'^ 

(Tben  being  asked,  Who  was  in  coimcil  at 
the  d^iverj  of  the  letter  ?  He  answered,) 

Holhmtty,  Therewas  the  duke  of  York,  and 
the  lord  keeper ;  1  did  not  deliver  it :  It  was 
intercepted  in  a  letter,  or  giren  in.  I  did  not 
know  how  it  was;  for  1  have  beed  kept,  so  that 
I  bad  not  the  libert}''  to  sec  any  friend,  till  jes- 
tetday  ia  the  aftitmoon  I  had  the  liberty  of  two 
Or  three  hours  with  my  wife. 

Capt.  Richardson.  Vou  bad  your  wife  with 
yoa  before,  and  your  sister,  and  some  other 
6iendfl, 

Holtovay,  Bnt  ths^t  was  never  without  a 
Jbeeper,  Sir. 

Capt.  Richardson.  You  are  in 'the  right. 

SheriflT  DanicL  They  do  not  use  to  alkiw 
men  under  your  circumstances  such  a  liberty 
as  Tou  ttilk  of. 

boHowaifn  I  pray'  Odd  tfiat  no  other  jieople 
ttay  esueem  tbemsdves  with  pobflicafl«rs,  out 
of  their  tiwn  way  ;  'and'  that  the  scribMers 
might  be  pot  down,  for  they  do  more  hurt  to 
the  kingdom  tban  any  thing  else. 

tShenff  Daniel. '  flave  you  any  thiugmore  to 
^--HolUwey.  No^  Sir. 

^Sberiff  Daniel.  Then  ^od  have  m^cy  upon 
yovrsouL 

^^^oon  after  whicbr  he  was  turned  Off. 


ApHl  96, 16M. 

To  stop  the  mouths,  ^o.  of  all  parophleiaers, 
and  news^scribblers,  who  have  done  more  m« 
judice  to  his  nngesty  and  kingdoms,  by  mir 
impudent  endeavonrs  to  sham  all  plots,  and  to 
611  the  country  with  false  news,  than  they  will 
ever  be  able  to  retrieare ;  and  to  satisfy  all  I 
leave  behind  me,  I  thought  good  Uy&nm  vp-a 
^ort  aecoant  of  what  1  knew  of  the  late  Pro- 
testant Plot,  how  I  came  to  be  concerned,  what 
induced  me  to  it,  and  how  far  I  waa  ooooemed, 
also  my  now  opinion  of  it,  &c. 

It  was  my  unhappiness  to  have  too  publie^ 
spirit  forona  of  my  capacity,  and  as  soon  as  I 
"eame  to  be  a  free  man,  to  prefer  the  kind's  asid 
•kingdom's  interest  before  my  own ;  fbi'havhig 
some 'knowledge  in  linen-cfoth,  upon  the  pro* 
hibitions  of  French  linens,  &c.  I  thought  the 
linen  manufacture  might  he  brought  to  porf^t 
tM>n  in  England,  to  the  very  great  advai&ageef 
the  poor,  and  so  made  some  trial  of  it  in  War* 
wickfihire,  where  I  employed  somehmidredi 
of  poor,  and  in  about  eighteen  ttonths'iniia 
brought  it  to  such  perfection,  that  I  could  make 
as  gSod  cloth  as  the  French,  and  so  well  imi- 
tate it,  that  few  could  know  it  from  French; 
bat  the  prohibition  being  not  so  strict  as  at  Ant 
seemed  to  be,  French  cloth  was  brought  in 
cheaper  than  ever ;  so  that  I  was  foroed  to  leav* 
off  with  loss ;  but  considering,  that  by  an  net  Of 

rirKametitfor  its  encoun^ement,  in  a  method 
had  tboo^t  upon,  it  might  be  settled  much 
to  the  Idn^saac  kingdom's  interest,  advancidr 
the  king's  revenue  near  two  hundred  thousana 
potmds  a  year,  and  would  have  employed  about 
eighty  tKousand  poor  people,  and  ^hont  forty 
thousand  acres  of  land  ;  concerning  wkksh  I 
was,'about  June  1680,  bitmght  acquamted  with 
the  earl  of  Essex,  to  whom  I  related  the  hun- 
ness,  who  immediately  had  me  to  the  (now) 
eBa\  of  Rochester,  then  President  of  the  Trea- 
,  siiry,  and  he  had  roe  to  sir  Edward  Deering, 
who  (when  they  understood  my  propennj 
gave  me  something  to  bear  my  chaives,  and 
encouraged  me  to  attend  the  next  parTtament, 
to  endeavour  the  promotion  tliereof ;  which  I 
did  almost  the  whole  sessions,  and  bnraght  to 
the  Speaker's  chamber  some  of  the  cloth,which 
was  compared  with  French,  6cc.  ami  the  d€s%n 
well  approved  of  hy  all ;  which  brought  me 
into  too  large  acquaintance  for  one  of  mv  capa- 
city ;  from  whom  I  heard  too  much  (%9  hath 
proved,  for  my  interest)  of  things  that  were 
m  hand  concerning  'the  Popish  -Plot,  which 
prevented  the  doing  anything  as  to  my  design. 
'        "      '  *  to  attend  3ie 


So  that  afier  I  was  i 

Oxford  parliament,  which  I  Sid ;  and  wa«  de- 
aired  there  hy  the  earl  ^  Ohurendoa,  and 
others-,  to  prepare  a  bill ;  the  heads  of  which  I 
^drew  up,  though  it  proved  to  no  purpose  bat 
my  ruin.  I  \%ish  my  king  and  country  nwht 
reap  the  benefit  of  what  I  pay  so  dear  fcnr.  The 
inore  I  knew  during  my  attendanceonthosetwo 
-parliaments^  the  more  I  was  desirous  to  know ; 
•and  ^d'  by^  soma  scribblers  aodnewraiongsrt 
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con^aody  laiow  HMMt  puMic  tShSam  that  were 
acted,  which  dieyiudtertook  to  repi«8eDta%xx>rd- 
Ing  to  their  own  homoar ;  many  actions  being 
xepreBCiited  very  illegal,  niieh  affaiost  the  pro- 
testant  interest,  in  &?our  of  papists,  &o 
«hamniing  the  Popish  Plot,  toil  layinr  sham 
|i4ots  upon  prol^staots ;  abasing  the  rights  and 

<  privileges  of  the  subject,  the  truth  of  which  I 
toive  to  Uie  jud^ent  of  all ;  but  hearing 
many  such  liketbinn,  was  easily  prevailed 
with  to  be  ooncemed  in  the  plot,  according  as 
it  was  proposed  to  me;  viz. 

About  July  1682, 1  met  with  a  person  who 
then  being  come  from  London,  gave  me  a  re- 
lation at  large  concerning  the  election  of 
sheriffs  that  had'been  in  June,  the  manner  of 
which  is  well  known  to  all ;  be  reoresented  it  to 
roe  as  a  very  illegal  action,  and  that  there  was 
a  devilish  design  of  the  papists  in  it,  to  cut  off 
the  king's  friends,  the  stirring  men  in  both  the 

■  iMt  parliaments,  as  to  the  prosecution  of  the 
Popish  Plot,  who  I  always  took  to  be  both  the 
king's  and, the  nation^  friends.  That  there 
were  witnesses  had  been  ready  a  long  time,  to 
4(wear  against  them,  but  they  could  not  ^ 
junnv  to  believe  them,  but  now  they  had  oy 
ibrce  of  arms,  &c.  got  sherifls  who  will  iind 
juries  to  believe  them,  and  so  hang  them  no 
at  their  .pleasure ;  thi^t  there  was  none  but  had 
oounol  about  the  king,  who  kept  all  ill  actions 
from  his  knowledge ;  and  if  they  proceeded  to 
swear  North  and  Rich  at  Michaelmas,  and  to 
jchoose  lord-mayor,  as  they  had  done  sboriffs, 
Ike  Protestant  gentry  were  resolved  (naming 
aome)  to  remedy  what  was  designed,  by  an  in- 

'  aunection  in  several  parts  of  England ;  and,  if 
jKMsible,  to  get  the  km^  off  from  his  evil  coun- 
sel], .and  Wing  all  popish  offenders  to  justice, 
aayhig,  that  they  were  sure  that,  when  the 
Jbing  knew  the  occasion  of  their  rising,  he 
would  pcesedtly  give  up  a&  offenders,  and 
.<;ome  in  to  them.  That  it  should  begin  in 
November  in  London,  Bristol,  Exeter,  Taun- 
ion,  Chester,  York,  Newcastle;  and  that  we 

Vshould  hear  more  of  it  in  a  month's  time : 
aherelore  desired  we  might  consider  how  it 
might  be  managed  in  Bristol ;  which  we  did  ; 
and  concluded,  •  that  Bristol,  with  about  350 
men,  might  he  easily  secured  by  a  sorprize, 
without  the  bloodshed  of  one  man.  About  a 
Inontfa^after  that,  came  the  person  he  mention - 
^  we  should  hear  more  by ;  but  he  could 
declare  no  mone  than  the  former  did,  only^  that 
Mie  desi^  went  on,  and  there  would  be  timely 
Aotice.  given  to  all  parts ;  but  we  hear  of  nothing 
imt  disappoinbnents  and  delays,  potting  it  off 
fromtime  to  time.  In  April  1  heard  of  another 
^ea^  against  ilia  kiitf,  and  duke  of  York,  as 
ibey  were  to  come  from  Newmarket,  some 
time  in  March;  but  when  1  enquired  into  that, 
fonnd  it  was  carried  on  by  three  or  four ;  and 
never  could  hear  the  names  of  above  five  that 
Were  for  it  When  I  heacd  it,  I  declared  my 
abborretwe  of  any  sncii  things  and  that  1  was 

.  ooaiycnlnoBeinoarpfirtswouldbeforsucha 
bass  action.  AlWr  that^  I  enquired  further  into 
i^  and  ooiiUfi&dytfaMallhiMigb  it  was  intended 


to  be  done  ux  weeks  before,  that  they  had  only 
a  pared  of  arms  ready,  and  that  tfiey  had  nei- 
ther isen  nor  horses ;  but  one  said  if  they  could 
have  raised  6  or  800/.  to  have  bought  honiesj  and 
als^somethmg  to  enconrage  men,  they  should 
have  found  men  enough ;  so  that !  looked  upon 
that  only  to  be  the  d»ign  of  five  or  six  persons, 
and  no  way  likely  to  be  acted ;  but  the  general 
design  for  the  msurreotion  was  carried  on  by  ^ 
others;  who,  though  they  had  made  a  great 
stir  in  the  nation,  trying  the  inclinations  of 
people,  and  had  treated  with  the  Soots  and 
Irish,  as  1  heard,  who  were  to  be  ready  at  the 
Hime  time,  yet  were  never  come  to  any  resolu- 
tion, as  to  any  time  or  method,  before  all  was 
discovered;    tliough  they    had  been  eleven 
months  contriving  of  it,  mm  the  time  I  first 
heard  of  it.    This,  I  hope,  wifl  be  enough  to 
satisfy  all  people  that  there  was  a  plot;  l 
mention  no  names  here,    having  given   his 
majesty  a  more  large  account  of  what  I  knew 
of  It,  mentioning  the  names  of.  all  that  I  knew 
concerned.    The  aiguments  before  mentioned, 
with  many  others  to  the  same  effect,  not  only 
soon  prei  ailed  with  me,  but  made  me  iudeed 
think  it  my  duty  to  do  what  I  coidd  for  myr 
king  and  country's  safety  ;  beinc'  then  fully 
persuaded,  that  not  only  popery,  hot  acJMtraiy 
govermnent  was  intended ;  not  then  consider- 
ing, (as  I  have  since  considered)  howmudk 
bloodshed  it  might  have  caused  iu  the  nation  ; 
for  then  I  thought  all  would  have  been  ended 
in  little  time,  supposing  things  to  be  as  to  m« 
was   reported.     But  1  do  now  declare  my 
hearty  sorrow  for  my  yielding  thereto,  and 
acting  therein ;  though  I  can  ssifely  say,  f  was 
not  for  taking  the  king's  life,  but  wnolly  for  his 
presenation,  yet  am  satisfied  that  it  mijrht 
have  caused  very  much  bloodshed  in  the  nattoo, 
and  am  slad  it  did  not  take  effect.    Also  I 
declare,  that  I  am  satisfied  it  was  a  very  great 
sin  against  God,  not  only  in  distrusting  ^  his 
Providence,  but  in  offering  to  take  the  work 
out   of  his  hand,  who  knows   the    hearts, 
thoughts,  and  actions  of  all,  though  never  so 
secret ;  whose  mercy  and  pardon  1  most  hum- 
bly beg,  and  trust  shall  have ;  and  in  confidence 
thereof,  (through  the  merits  of  the  blood  of  our 
Lord  and  Saviour  Christ  Jesus)  can  willingly 
die.    Nothing  (next  to  this  and  all  other  my 
sins)  is  more  trouble  to  me  than  the  thoughts 
how  (dying)  I  shall  leave  my  relations  aii4 
friends  m  trouble,  concerning  my  worldly  af- 
fairs;  being  by  reason  of  this  unhappy  oonoerD, 
not  in  Such  a  posture  as  they  shouUl  be;    So 
that  by  my  death,  my  dearest  friends  will  not 
only  lie  lell  in  great  trouble,  but  lie  under  tfie 
censure  of  many,  none  undersGindlng  faoinr 
things  are;  my  wife  and  children'ruined,  and 
my  creditors  great  losers ;  whereas  mis'ht  I 
have  been  thought  worthy  to  live,  I  uioiikl 
have  taken  the  trouble  off  them  all,  and  bope 
in  time  to  have  paid  every  man  to  a  petmy  \ 
for  I  can  from  my.  heart  say,  that  as  I  hope 
for  salvation,  I  never  designed  any  ftvoA  to 
any  man,  but  to  pay  every  man  his  du^.     I 
baveheord  that  some  should  say,  t  took  ap 
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_  at  iBfterest  to  eany  od  Uie  plot;  which 
ItelvB;  fbrliiemwasatuiychai;g;etbereiii 
Mie  than  OMumoa  expences,  dot  never  heard 
tfaayiiMNiey  raised  apon  that  account  j  though 
J&eaid  or  10,000/.  that  were  to  he  raised  fi>r 
the  Seota,  but  suppose  it  was  not  done.  I 
fclHi  God  I  am  pretty  well  satisfied,  and  hope 
ihallheiUly,  as  to  my  future  state,  and  can 
wfliBg^  leare  the  world ;  hot  upon  the  ac- 
•QQiit  of  mj  fri^ids^aiid  creditors,  considering 
ihecou&ioa  they  wffl  he  left  in,  could  gladly 
have  lived  some'  time,  diat  I  might  have^taken 
off  that  seaad^l  that  I  fear  will  be  laid  upon  me 
vhm  I  am  gone  ;. hot  God  Imows  my  heart, 
I  an  Iree,  and  always  was  from  any  thoughts 
of  fiand  or  deceit. 

1  am  satisfied  that  all  roieans  that  couM  be 
theaght  on  hare  been  used  to  get  as  much  out 
of  me  as  poesihle,  hut  had  it  not  been  my  reso- 
hitiw  to  declare  all  that  I  knew  concerning 
the  plot,  and  also  to  do  what  in  me  lay  to 
fRTOBtailplottJDgsfbr  the  future,  that  there 
aBigkbe  an  end  put  to  such  heats,  differences, 
aaii  beart-bumings,  that  is,  one  against  ano- 
ther; that  his  majesty  and  his  snhjects  might 
iwe  in  such  love  and  union,  as  ought  to  be 
between  a  prince  and  his  people,  ihad  not 
WTMe  what  I  did  ;  for  I  was  never  a  man  to  be 
wroogfat  %v^mk  by  severity,  and  wftat  I  wrote 
was  not  without  due  consideration,  being  no« 
thing  hot  truth.  I  do  suppose,  that  making 
saeh  a  full  and  largo  confession  at  first,  and 
some  expressions  that  might  be  observed  in  my 
letters  which  1  perceive  were  intercepted,  may 
cause  some  thoughts  that  I  still  reserve  some 
persons  undiscovered  ;  but  as  to  my  confession. 
It  warn  not  rashly  done,  I  had  had  some  weeks 
at  sea  to  call  things  to  mind,  and  as  for  persons, 
1  gave  a  true  account,  and  of  all  passages  I 
cooid  remember,  though  others  do  and  may 
oome  into  mind.  What  I  suppose  was  observ- 
ed in  my  letters,  might  be  some  foolish  ex- 
pressioo  oonoening  some  of  my  acquaintance, 
and  that  I  would  &tray  no  fncnd,  meaning, 
that  no  severity  should  cause  me  to  accuse  any 
iiiends  falsely  to  save  myself,  although  (if  f 
had  thotisbt  the  accusing  of  a  number  of  per- 
SQos  woold  have  saved  my  life,  and  had  been 
one  that  would  do  any  such  thing  to  save  life) 
1  had  die  most  cause  of  any  man ;  for  when  I 
first  absconded,  those  in  Bristol,  and  else- 
where, thai  were  my  most  intimate  acquaint- 
ance, refused  to  do  any  thinff  forme;  nay, 
would  not  receive  letters  when  I  wrote  to  them, 
fearing  the^  should  be  found  to  hold  corres- 
pondence with  me.  When  I  gave  in  my  con- 
Kssion,  I  stood  not  upon  terms  of  a  pardon, 
being  confident,  if  truth  would  merit  mercy 
firom  iSbe  king,  I  should  have  his  pardon,  and 
that  it  was  the  only  way  to  gain  mercy  with 
God.  I  find  it  already  that  people  are  passing 
tbeir  censures  unon  me,  some  one  way,  and 
some  another,  for  my  not  pleading,  and  ac- 
ttpcing  of  another  tnal  when  it  was  offered, 
la/iog,  that  I  confessed  the  whcrfe  indictment ; 
frliich  I  disowv  ;  for  I  said  thus,  What  I  was 
guilty  of  I  bad  con&ssed  to  bis> majesty,  and 

TOl.  X.   * 
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wholly  dqiended  upon  his  merey ;  besides,  I 
had  some  other  reasons  why  I  cUd*  not  plead, 
which  at  present  I  conceal ;  and  also  why  1 
did  not  speak  what  I  intended.  More  1  may 
say  at  the  place  uf  execution,  before  I  leave  the 
world,  which  n-ill  be  according  as  I  find  things ; 
but  as  to  a  discovery  of  any  more  persons  (1 
caunoi)  than  has  been  already  mentioned. 
Should  I  mention  any  whom  1  thought  would 
have  been  concerned,  I  may  much  abuse  them, 
though  I  believe  many  thoasands  in  the  nation 
would  have  anpeared,  for  the. reasons  afore- 
mentioned, which  caused  me  to  be  concerned. 
I  doubt  not,  but  several  that  were  concerned, 
who  are  or  may  be  cleared,  for  want  of  suffi- 
cient proof  against  them,  or  by  his  majesty's 
mercy,  will  blame  me  for  confessioff  what  I 
knew ;  and  not  much  grieve  tliat  1  failed  of  a 
pardon,  or  at  my  death.  But  I  repent  not  my 
confession ;  and  could  I  discover  more,  woufi 
do  it  wilfii^ly,  though  I  find  no  mercy  with 
"*""  James  Hollowat. 


In  the  Year  1684  were  published,,  in  a  folio 
Pamphlet,*  "  The  free  and  voluntary 
«*  CONFESSION  and  NARRATIVE  of 
«  JAMES  HOLLOW AY^  (Addressed  to 
"  his  Majesty).  Written  with  his  own 
'*  Hand,  and  delivered  by  himself  to  Mr. 
*'  Secretary  Jenkins ;  as  also  the  Pro- 
•*  ceedings  against  the  said  James  IIol- 
"  loway  in  his  Majesty's  King's-Bench . 
"  Court,  Westminster ;  and  his  Petition 
"  to  his  Migesty*  Together  with  a  pai^- 
'  <  ticobir  Account  of  the  Discourse  as  passed 
'"  between  the  Sherifls  of  London  and  the 
"  said  James  HoUoway,  at  the  time  of  his 
«'  Execution  for  High  Treason  at  Tyburn, 
«*  April  30,  1684.  With  his  Prayer  im- 
"  mediately  before,  and  the  true  Copy  of 
"  the  Paper  delivered  them  at  the  same 
*<  time  and  place.  London  :  Printed  for 
*<  Robert  Horn,  John  -Barker,  and  John 
"  Redmayne.''  This  Pamphlet  contains 
all  the  Matter  here  printed,  together  with 
the  following 

CONFESSION  OR  NARRATIVE. 

Great  Sir, 
I  your  majesty's  most  humble,  but  too  ranch 
misled,  and  disobedient  subject,  do  here  most 
faithfully,  according  to  the  best  of  my  reniem- 

*  At  the  end  of  the  pamphlet  is  the  follow- 
ing Imprimatur :  *«  We  appoint  Robert  Horn, 
"  John  Baker,  and  John  Rcdniayn,  to  print 
"  these  papers,  and  that  none  other  print  thv 
"  same.  Pkter  Daniel.  • 

b'AMUEL  Dashwood/* 
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brance,  ^re  ypu  an  aoooant  of  what  I  knew 

ctfOGeraiDg  the  late  discorered  conspiracy,  how 

I  came  to  be  concerned,  how  far  i  #a8  con- 

eemed  ;  how  it  was  so  have  been  carried  on 

in  Bristol ;  why  I  did  not  come  in  at  the  first 

discovery,  and  cast  myself  at  your  majesty's 

ieet  for  mercy ;  how  I  made  my  escape,  and 

where  I  was  'till  taken.    If  I  shall  Uuroofi'h 

ibrgelfulness  omit  any  thing  that  it  may  he 

thought  I  am  privy  to,  I  shall  be  ready  and 

willing  truly  to  answer  any  question  that  ^hall 

he  aaked  by  your  majesty,  or  any  your  most 

honourable  privv  council,  no  way  despairing 

of  your  majesty's  mo'cy,  but  remain  in  hopes, 

that  that  fountain  of  mercy  which ,  hath  so 

abundantly  flowed  from  your  sacred  breast  ever 

since  your  happy  restoration  is  not  yet  drv, 

and  that  there  is  some  drops  left  for  me,  wno 

doubt  not  but  to  serve  your  majesty  both  at 

home  and  abroad,  much  more  livbg  than  my 

death  will. 
^     Thatwhidi  I  have  came  to  impute  the  oc- 
casion of  my  being[  concerned,  was  my  too 

public  s^Atf  prefemng  your  mijesty 's  and  my 

coootry's  interest  much  before  my  own,  but 

especial>y  in  attending  ibe  two  last  parliaments, 

promotii^f  an  act,  for  the  encouragement  of 

the  Liaeo  Manufacture,  and  the  preventing^  of 

frauds  in  your  majesty's  customs,  &c.  wfiich 

would  have  brought  m>   and  saved  to  your 

majesty  near  200,000^  per  ann.  and  onployed 

Many  thousands  of  poor,  &c.  as  is  well  known 
,  ta  many  worthy  persons  ahoot  your  court,  and 

indeed  proved  my  ruin,  otherwise  than  in  this 

concern  by  bringing  me  into  too  great  ac-. 

Quaintaoce  for  one  of  my  capacity,  and  by 

thattobeconeemedasl  was.    My  attendance 

on  those  two  parliamentt  1  doubt  have  been 

miarepresented. 


How  for  I  was  concerned. 

After  the  dissolution  of  the  two  last  oarlia- 
ments,  I  observe  a  mat  dissatisractton 
m  people,  in  most  parts  mere  I  travelled,  but 
heard  nothing  of  any  design  till  July  1683, 
when  one  Mr.  Joseph  Tyly,  of  Bristol,  came 
from  London;  I  meeting  with  him,  asked 
what  news,  he  answered  to  this  elfect,  air  bad, 
%ndif  some  speedy  course  be  not  taken  we 
diall  be  all  undone,  for  bv  their  arbitrary, 
illegal  ways,  and  by  force  of  arms,  they  have 
got  sherifls  to  their  minds,  witnesses  they  had 
before,  but  wanted  jurors  to  believe  them,  now 
they  have  got  sherift,  naming  Mr.  Noilh  and 
Mr.  Rich,  who  will  find  jurors  to  believe  any 
evidence  against  a  protestant,  and  so  hang  up 
all  the  king's  friends  by  degrees ;  I  then  told 
him  that  I  thought  it  was  impossible  such 
things  could  be  done,  but  the  king  must  liear 
of  it;  no,  said  he,  there  is  none  suiTered  to 
come  near  the  king,  but  those  who  have  been 
declared  enemies  to  the  king  and  kingdom  by 
parliament,  naming  some  that  were  mentioned 
in  the  printed  votes,  who  to  save  themselves  do 
eudeavour  to  keep  all  such  things  from  the 
kind's  know  Ied|;pe,  and  persuade  him  against 
parliaments,  with  much  more^uch  like  dis- 


course, by  which  I  fomid  the  same  was  dis- 
coursed throughout  England,  ScoiLind,  and 
Ireland,  as '  a  means  to  engage  people.  At 
length  he  told  me  that  the  protestant  j|entry, 
naming  the  eari  of  Shaftesbury,  lord  Howard 
of  Escrick,  and  others  were  come  to  areaolu* 
tion,  seeing  fair  means  would  not  do,  but  all 
things  on  the  protestants'  side  are  misrepre- 
sented to  the  king,  by  such  fifreat  cnmi- 
nals,  and  none  more  in  favour  than  those,  to 
take  the  king  from  his  evil  oouncil,  and  that 
by  an  insurrection  in  several  parts  of  Enghuid 
at  once,,  vis.  London,  Bristol,  Taunton,  Exe- 
ter, Chester,  Newcastle,  York,  and  some  other 
phices  m  the  north,  and  that  there  would  he  » 
considerable  party  ready  in  Scotland,  and  ano- 
ther in  Irehmd,  thei-eforej'^said  he,  we  must 
consider  how  to  manage  afiairs  iu  Bristol,  lur 
if  they  jiroceed  at  Michaelmas,  in  choodng 
lord-mayor  as  they  dfd  sherifis,  and  to  swear- 
ing of  North  and  Kich,  it  must  begm  in  Oc- 
tober or  November,  otherwise  there  will  b» 
some  sham  plot  contrived  to  take  off  most  of 
the  stirring  men  in/the  last  pariiaments ;  with 
much  other  discourse  to  the  same  effect^  add- 
ing, that  Mr.  Wade  would  come  down  very 
suddenly,  by  whom  we  might  expect  a  fuu 
account  of  all.  About  the  end  of  August,  as 
near  as  I  can  remember,  Mr.  Wade  cam« 
down,  who  confirmed  what  Mr.  Tyly  had 
said,  but  could  say  Uttle  as  to  any  farther  re- 
solution they  were  come  to  above,  either  of 
any  time  or  method  agreed  upon,  but  that  tha 
design  went  on,  and  men  were  employed  in  all 
oarts  to  try  how  people  were  inclined,  who 
round  enough  ready,  and  that  there  would  be 
no  want  of  men,  it  it  was  once  begun.  Then 
we  considered  how  it  might  be  managed  ii^ 
Bristol,  and  what  number  of  men  mi^ht  ho 
needful  for  the  first  onset ;  towards  which  Iro 
said,  we  might  depend  on  - 150  men  from 
Taunton  or  thereabouts,  and  concluded  that 
350  might  be  sufficient  to  secure  it  without  tbo 
bloodshed  of  one  man,  it  being  our  design  to 
shed  no  blood  if  possible  ;  but  this  we  resolved 
not  to  acquaint  any  of  our  friends  with  it,  till 
the  day  and  method  was  resolved,  of  which  he 
nid  we  should  have  ten  or  fourteen  days  no- 
tice ;  and  having  soon  consideredof  a  method, 
waited  in  expectation  of  further  advice,  but 
none  came  till  November ;  tlien  we  heard  that 
some  disappointment  happening  they  were  ' 
forced  to  delay  it,  though  tnere  was  more  and 
more  cause  for  it.  The  end  .of  December  or 
bepnning  of  January  had  advice  that  it  was 
deferred  to  the  begimimg  of  March.  The  third 
of  March  I  came  to  London,  and  meeting 
with  Mri  Wade,  asked  him  how  things  went» 
who  answered  that  he  could  not  teil  wliat  to* 
make  of  it,  for  he  could  find  notiung  done^ 
more  than  was  nine  mouths  before.  Tho 
great  persons  whd  were  the  managers,  having 
done  nothing  but  talked  of  things.  But  now 
there  wag  some  others  appointed  to  manage  ijt, 
who  were  men  of  business,  naming  them  to  me^ 
viz.  the  earl  of  Essex,  the  lord  Howard  of 
Escrick,  iiie  Ibid  Grey,  the  lord  Russdl,  coU 
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migor  Wadnaiif  Mr.  Hampden  the 
potfer,  and  Mr.  CharHon,  who  he  did  suppose 
VMM  make  something  of  it,  and  not  do  aa  the 
flAen  had  done,  make  a  year's  talk  to  ensnare 
mmj  thouaanda  of  people  to  no  purpose ;  for 
tkeK  had  already  sent  tnessengers  into  Scot- 
kad  and  Irdand,  to  know  their  mhids,  naming* 
eae  laron  Smith,  sent  into  Scotland,  and  at  the 
relara  of  the  meseens^era,  would  come  to  a  reso- 
kaiQB.aa  to  time  andmefhod,  but  he  was  coofi- 
dent  they  could  not  be  ready  before  Midsummer, 
b?  reason  they  had  doue  so  little  in  order  to  it. 
Mr.  Wade  was  then  deaened  into  the  west,  oiion 
die  carl  of  Stamford's  business,  and  said  if  he 
flpnid  understand  any  thinig^  more  before  be  left 
London,  he  would  take  Bristol  in  his  way,  and 
aofnaiat  as  with  it.  This  journey  he  brought 
ne  to  col.  Ramsey,  with  whom  we  had  little 
^sooorae,  be  being  going  forth  with  his  lady. 
The  sixth  of  March  I  left  London,  and  went 
dM^fer  Bristol ;  about  the  12th  of  March 
Mr.  Wade  came  to  Bristol,  but  then  could  9ay 
■i  ome  &an  as  above,  the  messengers  being 
SstOHDe  back  from  Scotland  nor  Ireland,  and 
VIS  of  his  former  opinion,  that  if  any  thing 
won  done,  it  could  not  be  before  Midsummei*, 
ba  tfiCD  expected  to  be  about  two  months  in  the 
wcit»  and  said  that  if  any  thing  was  agieed 
nptn  sooner,  one  l^lr.  West,  a  counsellor,  had 
praansed  to  write  to  him  in  the  name  of  Ingle- 
stene,  and  direct  his  letter  to  be  left  at  his  bro- 
ther's in  Bristol,  who  Wade  ordered  that  if  any 
sodi  lettCT  came,  to  open  it,  and  if  any  thing 
material  in  it,  to  send  it  by  a  messenger  to  him 
into  die  west.  About  the  17th  of  Aiarch  came 
a-  letter  for  hiaa  from  West,  in  the  name  of 
Ingtesione,  which  his  brother  opened,  and  not 
undcrslsading  the  stile,  brought  it  to  me,  but  I 
know  not  the  meaning  thereof.  The  contents 
was  ID  desire  Mr.  Wade  to  get  his  clients  to- 
ffeliier  the  next  Saturday  come  fortnight,  for 
mat  was  the  day  appointed  to  seal  the  writingv, 
and  neither  of  ns  nnders&nding  it,  his  brother 
sent  it  by  a  aieswn^  alWr  him,  who  found  him 
at  Tamdon,  and  hia  answer  by  the  meawnger 
was,  that  he  knew  not  the  meaning  of  it,  but 
shooM  he  within  ten  miles  of  Bristol  the  next 
Satmday,  desiring  that  if  any  other  letter  came, 
taaend  it  to  him.  About  three  daysaiter  came 
aaottier  letter  as  above,  desuinff  him  not  to 
call  his  dioits  together,  fbr  the  time  of  sealing 
WIS  pot  off,  which  letter  was  also  sent  to  him, 
hut  ne  understood  it  not,  sayiqg,  it  was  some 
msh  buMoess  or  other,  and  so  went  back  again. 
The  fifth  of  April  I  came  to  London,  and 
that  cretODg  went  to  Mr.  West's  chamber  in 
Oe  Tem|de,  where  I  fonnd  him,  who  then 
did  not  know  me,  but  wb^n  I  told  him  my 
■BBe^  from  whence  I  came,  and  mentioned 
tte  tiro  letters  Mr.  Wade  received  from  him, 
he  began  to  be  somewhat  free  in  discourse  with 
ftie.  i  tfaeu  told  him  that  Mr.  Wade  and  his 
fiieods  were  surprised  at  the  letters,  not  know- 
iflgr  what  he  meant  by  them,  and  did  desire  to 
faww,  coooeming  which  he  seemed  a  little  shy, 
hd  after  little  disoourse,  bmn  to  tell  me,  say- 
s^  there  was  a  design  to  take  off  the  king  and 


duke,  coming  from  Newmarket,  which  tbey 
expected  would  have  been  that  8atarday  meiy 
tToned  in  bif  letter,  had  not  the  fire  hap>>etiea, 
which  caused  them  to  come  sooner ;  u&y ,  said 
be,  had  we  known  they  would  have  stayt<!  so 
long  as  they  did,  their  business  slmiild  have 
been  done : .  I  then  asked  him  what  he  meant  by 
desiring  Mr.  Wade  to  get  his  chents  togetlier 
bv  that  day,  and  what  he  could  propose  they 
should  have  done,  to  which  he  could  say  little, 
only  that  they  might  be  ready.  I  then  told 
him,  thait  I  thought  it  a  very  rash  thing,  and 
that  few  in  finghmd  would  auprovo  of  it,  that  I 
was  sure  none  about  ua  would,  being  a  most 
cowardly,  dishonourable  action,  besides  tlia 
basest  sm  of  murder ;  then,  said  be,  what  is 
designed  by  die  general  design  but  to  take  them 
both  off,  and  if  it  had  been  done  that  way,  it 
wouki  ba^e  prevented  a  greatdeal  of  bkMidshed 
in  the  nation;  no,  said  1,  no  such  thin^  is 
designed  as  I  know  of,  the  general  design  bemg 
only  to  get  the  king  off  from  his  evil  counsels, 
Tlho  had  advised  him  to  put  a  stop  to  proceed- 
ings against  Popish  Plotters,  by  dissolvinff  of 
parliaments,  &o.  and  to  bring  afi  Popish  offen« 
ders  to  justice,  and  such  who  had  betrayed  the 
liberty  of  the  subject :  and  thia  I  think  was  all 
the  disoourse  we  had  at  that  time,  being  the 
first  of  my  a^naintance  with  him :  that  night  I 
went  with  bun  to  a  tavern  in  Fleet-street, 
where  was  captain  Norton,  Richard  Good* 
enough,  and  one  Mr.  Aylif,  who,  to  my  know- 
ledge, 1  never  saw  before  nor  since ;  whilst  I 
was  with  them  there  was  no  discourse  of  any 
business,  but  I  soon  left  them  together.  The 
next  day  Mr.  Roe  of  Bristol,  brought  me  to 
Mr.  Ferguson,  at  the  house  of  one  Mr.  Bourns 
a  brewer,  but  was  not  admitted  to  see  him  him- 
self. Ferguson  then  went  by  the  name  of  Ro- 
berts, who  when  I  had  told  my  name  and  from 
whence  I  came,  was  pretty  tree  in  discourse 
with  me,  and  told  me  the  design  went  on  very 
well,  that  there  were  some  Scottish  gentlemen 
come,  up,  who  were  treating  with  the  ma- 
nagers, and  did  hope  they  would  asree  in  a  few 
days,  and  come  to  a  resolution  boUi  as  to  time 
and  ro^od,  of  which  we  should  have  timely 
notice,  but  by  all  his  discourse  at  that  time,  I 
could  not  perceive  that  he  knew  any  thing  of 
the  Neitmarket  design. 

That  day  I  had  some  discourse  with  colonel 
Rnrasey  at  his  house,  who  I  found  was  (irivy 
to  the  Mewmarket  business,  and  his  opinion 
was,  that  the  Newmaricet  design  would  come 
to  nothing,  for  he  did  not  approve  of  the  ma- 
nagers actings,  and  said  there  was  nothiag  like 
the  other  design,  for  that  would  put  an  end  to 
an  in  a  litde  time,  then  I  told  him,  thut  none  iu 
our  parts  would  bo  for  it ;  which  I  think  was 
all  tne  discourse  we  then  had ;  only  he  pro- 
mised, that  if  any  thing  was  iigreed  before  Mr. 
Wade  came  up  I  shouki  hear  of  it,  so  1  took 
leaYe  and  went  for  Bristol  the  next  morning* 
About  ten  days  afler^  hearing  nothing  from  them 
(Ferguson  having  toki  me  tliathe  thought  adt 
woola  be  agreed  m  four  or  five  days,  and  pro- 
mised to  a^isa)  I  wrote  to  Mj^  WWt,  dasirlog 
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to  knew  how  they  went  on,  who  wrote  me, 
that  they  still  met  with  delays,  and  were  come 
to  noooDclusion;  after  that,  I  heard  no  more 
until  May.  About  the  beginning  of  May  I 
came  iip  to  London  again,  in  company  with  Mr. 
Wade  and  some  other  Bristol  men,  but  when 
we  came  up,  my  husiness  being  in  the  city,  and 
theirs  about  the  Temple,  we  parted ;  after  two 
or  three  days,  I  met  with  Mx\  Wade,  and  asked 
how  he  found  things,  who  told  me,  he  donbted 
all  would  proire  a  Sham,  for  he  thought  there 
was  nothing  intended,  findins^  notliing  mate- 
rially done  in  order  to  what  had  been  so  long 
discoursed.  Then  we  went  to  Mr.  Wesl^  ancl 
discoursed  liim  fully  about  the  contents  of  his 
Iettei-8,  who  told  us,  they  were  resolvctl  to  kill 
the  king  and  duke  as  they  came  from  New- 
market, in  order  to  which,  he  had  provided 
arras  for  fifty  men,  pistols,  carbines  and  blun- 
derbusses, and  that  they  were  promised  the 
house  of  one  Rumbald  a  maltster,  w|^ich  lay 
in  the  road,  and  the  king  must  con^e  by  his 
door,  there  the  men  should  have  been  lodged. 
Then  v.e  asked  who  was  to  have  acted  it,  to 
which  he  could  give  but  a  slender  answer,  and 
could  or  would  name  but  two  men,  who  were 
Rumbald  and  his  brbt  her,  saying,  if  they  could 
have  raised  six  or  eight  hundred  pounds  to  have 
bought  horses,  anH  som^hiug  to.  encourage 
men,  they  should  have  had  men  enough ;  so 
that  we  found  they  had  few  men,  if  more  than 
two,  and  no  horses,  only  a  parcel  of  arms ; 
which  afterwards  he  shewed  us  at  a  gun- 
smith's house,  in  a  little  lane  near  I'emple-Bar. 
Then  we  asked  him  what  they  designed  if  it 
had  taken  effect,  to  which  he  answered,  that 
the  men  should  have  come  up  with  all  speed  to 
London  and  dispersed  themselves  immediately, 
declaring  for  the  duke  of  Monmouth,  and  that 
the  king  and  dukf  being  dead,  no  opposition 
could  be  inade ;  then  we  asked  who  were  for 
this  desip-o,  he  uanied  col.  Rumsey  and 
Richard  Goodcnough,  and,  as  far  as  I  can  re- 
member, no'  more  ;  so  we  found  it  was  carried 
on  by  them  contrary  to  the  knowledge,  or  ap- 
probation  of  those  who  managed  the*  general 
design :  then  we  declared  our  great  dislike  of 
it,  telling  him,  it  was  a  base,  disfionourat^le  and 
cowardly  action,  and  would  seem  odious  to  all 
the  world,  that  any  pretending  themselves' Pro- 
testants, should  be  concerned  in  such  a  bloody 
action,  and  that  we  thoug^ht  it  was  his  cowardice 
put  him  upon  it,  to  which  he  said,  that  he 
tould  not  light,  but  would  be  as  forward  with 
his  money  as  any  one  of  his  capacity.  Then 
we  went  to  col.  Rumsey,  who  we  found  to 
be  wholly  of  Wet:t't;  opinion,  sayine*  that  ex- 
cept something  be  done  that  way,  I  know  no- 
t!jmg  Mill  be  done  ai  all,  for  he  knew  the  ether 
mauugers  would  do  nothing;  so  we  had  little 
ifiscourse  at  that  time.  After  this  we  went  to 
Ferguson,  whb  to!d  us  hovr  things  stood  ;  wc 
then  fount}  that  he  knew'of  botW  designs,  but 
was  only  tor  the  insurrection,  and  told  us,  that 
itie  managei-s  liad  been  treating  with  some 
Scotch  gentlemen;  that  they  were  almost 
lifreed,  and  that  tiie  money  they  wero  to  be 


supplied  with,  would  be  ready  in  three  «r  fbinr 
days,  beinff  ten  thousand  pounds,  which  was  to 
be  retumcS  to  Holland  to  buy  arms,  &c.  for 
Scotland.    He  after  told  us  that  the  Scotch 
gentlemen  had  made  another  proposal  to  the 
managers,  thus,  if  they  would  supply  them  with 
thirty  thousand  pounds,  they  would  begin  it  m 
Scotland  first,  which  they  could  soon  have,  and 
then  would  invade  England,  desiring  the  ma- 
nagers only  to  get  a  party  in  the  North  of 
England,  ready  to  oppose  any  force  from  comincr 
out  6f  Eni(land  aninst  them,  before  they  had 
settled  Scotland :  but  this  was  not  approved  of, 
the  managers  chusing  rather  to  supply  them 
with  10,000/   and  to  begin  it  in  England  the 
same  time.^    Then  we  daily  expected  to  hear 
when  the   money  would  be  paid,  but  still 
found  nothing  but  delays,  the  managers  not 
agreeing  how  to  raise  the  money,  and  that 
if   the   money  had  been   ready,  they  were 
come  to  no  conclusion,  as  to  any  method  pore 
than  they  were  nine  months  before,  having 
done  nothing  but  talked  to  ensnare  people,  re- 
porting about  in  all  parts,  how  the  liberties  of 
the  people  were  daily  more  and  more  infring- 
ed, and  that  arbitrary  government  and  popenr 
was  coming  in  apace,  which  incensed  people 
very  much,  and  made  such  a  gprumbling  in  all 
parts  that  we  feared  longer  delays  would  make 
the  common  people  in  many  parts  mutiny,  it 
being  as  we  thought  so  generally  known,  ex- 
cept something  was  suddenly  done,  it  was  im« 
possible  it  should  remain  undiscovered,  so  the 
next  time  we  met  with  Rumsey  and  Ferguson 
(though  never  together^  wc  declared  our  dia-^ 
satisfaction  by  reason  or  such  lous  delays,  and 
spoke  it  so  that  it  might  come  to  the  nian^era 
ears,  as  we  suppose  it  did,  being  to  this  enect. 
That  we  thouffh^they  had  onl)r  a  desifirn  to  be- 
tray people,  dritwing  many  thousands  into  a 
snare,  for  their  actions  shewed  little  otherwise, 
being  so  long  discourang  a  thing  of  that  nature 
and  done  so  little  towa^  it:  few  days  after 
meeting  with  Rumsey  again,  he  told  us  they 
were  of  different  opinions  concerning  a  me- 
thod, some  for  beginning  the  iosurrecuon  onlv 
in  London  and  Scotland,  some  Ibr  it  in  all 
places  at  once  as  at  first  proposed,  others  lor 
several  places  in  England  and  Scotland,  and 
not  in  liOndon,  saying  that  if  it  was  not  beffun 
in  London,  but  in  other  places,  there  would  be 
forces  raised  in  London  to  send  out  ^^nst 
them,'  which  would  take  out  most  or  their 
strength,  ^nd  that  then  London  migbtbe  eesily 
secured  ;  sometimes  they  were  for  beginning'  it 
only  In  Lonidon  and  Scotland,  and  to  have  peoplei 
eom_e  up  to  Loi|don  from  all  parts  of  England, 
lo  which  we  answered  that  we  thoueht  no  way 
better  than  what  wfs  first  proposed,  (viz.)  the 
beginning  of  it  hi  many  places  at  once,  as  be- 
fore mentioned,  for  altnoiigji  we  had  engaged 
none  in  or  about  Bristol,  nor  should  not  ea- 
deavour  it  till  all  things  were  oi>ncluded»  ^  yet 
with  the  assistance  we  were  promised  iram 
Taunton,  did  not  doubt  but  to  get  men  enougla 
to  secore  it,  and  that  we  knew  not  where  to  get: 
tea  men  that  would  oome  lor  Londtm,  and  sap- ' 
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raijimigktbe  aoin  otticr  pJMei,  men  mi^iit 
vSng  to  secure  their  own  cocmtry  who 
«aU  Mi  be  wilfii^  to  leave  afl  and  come  ftr 
Imte.  Rmnoey  Sien  said  if  he  knew  where 
to  get  at  die  head  of  1,000  men  he  woold  fiegin 
it  pRsenttj^  and  deaired  that  we  might  meet 
tkeaeaEtn^tit  with  some  otfaeta  and  ooneider 
d  UuM,  so  the  next  afternoon  we  met  at 
Ridttrd*8^ooflfee-lioii8e  near  Temple-Bar,  and 
IHmb  thence  to  a  tsTem  near*  I  think  caUedthe 
iitde  or  Yom^  Devil  Tarem,  where  met  eight 
posNW,  (vis.)  c»lonel  Romsey,  Robert  Wert, 
capt  MoitoQ,  <aupt.  Walcot,  Richard  Good- 
ao^gb,  Fmncis  Goodenoogh,  Nathaniel  Wade 
md  myadf,  this  was  the  first  time  I  knew 
Wifeot  WbeD  we  were  all  sat,  colonel  Rnm- 
s  to  this  effect,  as  near  as  I  can  ra- 
the same  woids  ;  Gentlemen,  if  we 
as  ruse  three  thousand  men  in  and  about 
London,  there  is  a  person  of  honour  wQl  ap- 
pear at  the  head  m  them  and  begin  the  bnsi- 
sas;  vhidi  we  snppoaed  to  be  the  duke  of 
MnoQth,  and  do  not  well  remember  whether 
be  awntioned  his  name  or  not.  Which  pro- 
paul  ranch  sorprised  Mr.  Wade  and  I,  that  be 
sbooM  then  question  the  raising  of  3,000  men ; 
whereas  wheo  it  was  first  mentioned  to  us  we 
thoaght  they  had  be^i  sure  of  many  thousands 
in  London,  at  an  hour's  warning.  Then  it  was 
€onddered  how  3,000  men  might  be  raised,  and 
hsw  they  mispht  do  something  to  the  purpose : 
then  we  denared  what  me£od  we  had  con- 
dnded  on^  for  the  management  of  affiiirs  in 
Bnrtol,  which  was  as  followeth,  and  they  could 
think  of  no  better  way,  so  it  was  concluded 
that  liondon  and  the  suimrbs  should  be  dirided 
mta  twetdj  parte,  and  one  man  made  choice  of 
in  eadk  £?iaaon,  who  shook!  chnse  out  ten  in 
hie  dinaon  that  he  could'  trust,  and  each  of 
thiiae  tea  to  find  oot  fifteen,  which  wonid  make 
161  in  each  division,  so  that  twenty  dirisions 
v«vU  prodaee  3,220,  in  order  to  which  a  map 
eCIiOodon  was  to  be  boo^t  the  next  day,  and 
I  diTisiOQ  drawn  out  m  aparticalar  papa*, 
ftioninff  every  street  and  lane  of  note  in  it, 
I  the  North,  East,  South  and  West  bounds 
€,  and  to  be  brought  the  next  meeting 
>  three  nights  after ;  at  the  first  meeting 
k  was  agreed  tbat  none  should  know  of  this 
dnign^  viz.  (of  the  chief  managers)  till  all  the 
naen  were  secured,  and  that  these  seven,  I  be- 
ing not  to  stay  long  in  London,  should  meet 
every  two  or  three  nights  tiU  ail  was  complet- 
ed. At  this  meetinfir  Rumsey  and  West  would 
be  qAen  saying,  there  was  nothing  like  the 
If^Ppo^ir  bosmess,  meanmg  the  taking  off  the 
faa^g  and  duke,  and  that  it  mi^ht  be  easily  done, 
as  tbey  went  to  or  from  the  Play-house,  but  I 
rer  he^rd  any  agree  with  him  in  it.    Next 


iaj  ^  map  was  bought,  and  brought  to  West's 
ifiamber  m  the  Temple,  where  some  met  to 
Avide  it,  and  draw  out  the  divisions  against  the 
next  meedng.  The  next  place  we  met  at,  I 
think  was  the  Castle- tavern  in  Fleet- street, 
where  some  of -the  divisions  were  brought,  all 
bong  not  done,  and  then  it  was  considered 
baw  tfaej  shoold  be  distrtbiited,  being  we  were 
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.  and  agraedthat  Richard  Good- 
who  had  been  under-aheriff,  and  so 
had  a jraBeralac<p]aintaace.riioQktdoit,  who 
waa  wiUing  to  undertake  it,  the  rest  of  the  diri- 
siona  to  be  ready  against  the  nest  meeting,whkh 
waa  two  or  tlurea  nights  after,  at  the  Green- 
dragon  tavern  upon  Jmow-hiU,  where  when  Mr. 
Goodenonsh  came  be  told  us.  That  he  had 
disposed  <n  some  of  them,  and  did  hope  it 
would  tike  effect,  and  that  in  a  wedc  or  ten 
days  heshouM  have  fixed  the  twenty  men ;  the 
consideration  how  thingB  should  be  managed, 
was  deferred  till  they  were  sure  of  the  men, 
only  some  mentiotted  their  opinions  how  the 
Tower,  Whitehall,  and  other  pbwes  might  be 
best  surprised.  The  Tower  was  thought  might 
be  best  gained  in  the  day  time,  Whitehall  and 
odier  places  in  the  night,  with  many  such 
things  m  way  of  ditcourM:  Rumsey  was  still 
upon  the  old  strain  of  killing  the  king  and  the 
duke,  saying  at  this  the  last  meeting  I  was 
at,  going  fbr  Bristol  next  morning,  that  it  ipight 
be  done  in  Windsor-parkland  that  he  would 
undertake  it,  but  not  exc^t  every  one  there 
present  would  go  with  him,  to  which  not  one 
consented  ;  I  replying  tbat  I  was  for  no  such 
thin^,  but  seeing  the  other  business  had  gone 
so  far,  and  was  known  to  so  many,  if  they 
could  bring  it  to  bear  in  London  and  other 
places,  I  rashly  said,  rather  than  fail  of  Bris- 
tol we  will  undertake  it  at  noon  day  with  an 
hundred  m^ ;  to  which  Rumsey  satd  I  was  a 
hold  fellow ;  they  then  promised,  when  they 
were  sure  of  the  men,  to  advise  and  take  care 
fbr  some  arms  for  us  at  Bristol,  and  that  we' 
should  have  some  great  person  come  down  to 
head  us ;  but  I  hetml  no  more  till  the  news  ot 
the  discovery  came  in  public  letters ;  I  re- 
member one  time  when  Wade  and  I  was  with 
Ferguson,  he  told  us  that  the  duke  of  Mon* 
momh  was  brought  to  a  low  condition,  all  his 
places  being  taken  firom  him,  and  his  tenants 
m  Scodand  ^being  so  severely  deak  with  upon 
account  of  their  religion)  was  not  able  to  pay 
rent,  so  tliat  his  estate  there,  which  was  ac- 
counted worth  10  or  12,000/.  per'  9fin.  did  not 
yield  him  the  last  year  2,000/.  that  he  was  not 
well  pleased  with  the  management  of  aflaini,  and 
deared  Mr.  Wade  to  appoint  a  place  where  he 
would  meet  the  loni  Gerrard,  and  sir  Thomas 
Armstrong,  to  discourse  them,  to  which  Mr. 
Wade  replied,  he  would  meet  none  of  them, 
for  such  great  men  had  betrayed  the  nation  al- 
ready, aiul  ensnared  too  many  thousands  to  no 
purpose. 

How  it  was  to  have  been  acted  in  Bristol. 

We  concluded  that  the  only  way  to  secnra^. 
Bristol  would  be  by  a  surprize,  which  with 
about  350  men  (150  of  which  we  depended  on 
from  Taunton,  the  other  200  to  be  raised  in 
and  about  the  city^  might  easily  be  done  about 
four  o'clock  in  tne  morning,  as  soon  as  the 
watch  were  gone  off,  without  the  bloodshed  of 
one  man,  thus,  dividmgthe  city  ihto  14  parts,  ^ 
so  making  18  posts  besides  the  main  piard, 
which  should  at  first  have  been  at  theTottlzy» 


Digitized  by 


Google 


97]  STATE  T&IALS,d6CHA«XB8  IL  i6%^^Proeeeiing9agmmiJ.IMbmtty.  [29 


(wbiob  is  in  Briilol  as  the  Szchtnge  here)  we 
sopposed  somen  mijsht  be  saffident  for  each 
post,  and  the  remainder  for  the  main  guard, 
out  of  which  might  be  sfiared  four  or  six  files 
to  be  constantly  marching  about,  and  to  assist 
where  there  might  be  occasion.  The  method 
we  designed  for  the  raising  of  200  men  in  and 
about  the  city  was  thus,  first  to  find  out  30  men, 
two  for  each  post,  and  four  for  the  main  guard, 
who  might  be  able  each  of  them  to  procure  six, 
and  to  command  them,  which  would  have 
made  14  for  each  post,  and  SB  for  the  main 
guard,  to  whom  the  Taunton  men  should  be 
added,  Yiz.  six  to  each  post  and  the  remainder 
to  Uie  main  guard,  who  should  have  come  in 
the  day  before,  some  at  every  entrance  of  the 
City,  and  lodge  themselTes  at  inns  and  ale- 
houses as  near  the  posts  they  were  appointed 
for  as  they  could :  each  man  being  to  know 
his  post  and  commanders  before  they  came, 
the  Bristol  men  to  lodge  themselves  and  arms, 
with  arms  for  the  Taunton  men,  in  an  house  as 
near  as  possible  to  their  posts,  and  to  send  one 
out  firom  each  post  between  three  and  four 
o^clodk  in  the  morning  to  obserre  the  motion 
of  the  watch,  and  to  adnse  as  soon  as  they 
were  gone  off,  that  they  might  aQ  immediately 
repair  to  their  respective  posts,  calling  the 
Taunton  men,  and  as  soon  as  they  had  gained 
thdr  posts,  to  send  out  a  file  of  musketeers  to 
fetch  in  such  and  such  men  in  each  of  their 
divisions  as  they  should  have  had  an  account 
of  belore,  and  convey  them  to  the  main  guard, 
which  in  the  14  luvisions  would  have  been 
about  sixty  persons,  commiasion-oflicers  and 
others;  then  to  fetch  in  all  the  arms  and  am* 
monition  they  could  find,  which  two  things 
l>eiog  done  (as  we  supposed  might  be  in  a  litue. 
time,  and  without  any  opoosition,  the  Dosts 
being  so  near  each  other,  tnat  it  would  nave 
been  impossible  for  any  number  to  get  to- 
gether) we  resolved  next  to  decUre  the  reasous 
for  our  taking  up  arms,  and  to  encourage  all 
to  come  in  to  us  that  we  could  trust,  not 
doubting  but  we  should  soon  have  had  many 
thousaifis  in  the  city,  and  out  of  the  adjacent 
counties,  Gloucester,  Somerset  and  Wilts. 

The  Reasons  why  I  did  not  come  in,  &c. 

When  the  news  of  the  discovery  first  came 
to  Bristol,  and  some  time  befiire,  I  was  in  some 
troqbla  hj  my  creditors,  and  forced  to  abscond, 
though  tnougbt  I  had  sufficient  to  pay  them, 
otdy  desired  time  to  get  in  my  efiects,  their 
mercy  I  feared  more  &an  }rour  majesty's,  and 
thought  if  I  should  come  in  and  find  mercy 
with  yeor  majesty,  I  could  at  first  expect  no 
faatter  than  a  prison,  and  if  firom  it  discharged 
by  your  nuyeitT,  to  be  kept  in  by  them  upon 
aiyount  of  my  debts.  Secondly,  bearing  there 
was  very  many,  in  and  about  Bristol,  sup- 
posed to  be  ooncetned,  and  I,  though  knowing 
80  much,  beiag  able  to  prove  so  fittle  against 
any  man,  but  such  against  whom  there  was 
sufficient  proof  withoot  me,,  feared  that  if  1 
riiQuld  come  in  more  would  be  eipected  fimn 
me  thaa  I  could  prove,  and  so  might  foil  of 


mercy,  it  having  been  our  resoluliOB  not  to  dis- 
cover itke  design  to  any  of  our  firiendi  till  tho 
managers  had  agreed  both  upon  tiov  and  no- 
thod,  therefiyre  considered  how  to  make  my 
escape,  there  bdng  dien  a  strict  search  in  sll 
ports,  thought  best  to  continue  in  England  for 
some  timej  till  the  heat  might  be  over,  and  so 
got  an  onfanary  habit  and  a  little  horse  about 
40f.  price,  ana  tmvelled  die  oountary  as  a  man 
dealing  in  wool,  in  Gloucestershire,  Oxfiml* 
shire,  and  Somersetshire,  till  about  the  middle 
of  August,  then  repaired  towards  Bristol,  and 
b]f  letter,  with  my  wife's  assistance  (all  other 
friends  thereabout  fearing  to  act  for  me^  pre*' 
vailed  with  a  poor  man  who  had  a  small  boat 
about  ten  tons,  for  SO/,  reward,  and  the  hko 
per  month,  for  six  months,  to  go  with  me  for 
France,  and  from  thence  to  the  West- Indies, 
or  where  I  would,  my  name  beinff  then  in  no 
proclamation  or  declaration,  if  it  nad  I  should 
not  have  prevailed  with  the  man  to  go  with  me. 
So  the  S3rd  of  August  sailed  from  King's  Road 
for  Rochell ;  die  S5tU  provmg  bad  wcatho*, 
cracked  our  mast,  and  so  put  mto  St.  Ives,  m 
Cornwall,  where  we  staid  till  the  4th  of  Sep* 
tember,  then  put  out  again  for  Rocbell,  iSit 
meetinig  with  contrary  winds  was  forced  into 
several  places  in  France,  and  jgained  not  our 
port  till  the  17th.  In  Rochdl,  1  loaded  her 
with  brandy  and  other  goods,  and  the  4th  of 
October  sailed  firom  thence  for  the  West  Indies 
(being  willing  to  know  how  my  concerns  ky 
there,  that  my  creditors  might  have  their  own^ 
though  I  knew  1  might  be  much  safer  iis 
in  France)  and  arrived  at  Barbadoes  the  lltb 
of  NovemW,  there  I  heard  of  my  naaae  bein^ 
in  the  Gazette,  therefore  staid  but  two  days 
landing  part  of  my  cargo,  from  thence  I  went 
to  Antigua,  where  14anded  and'  disposed  of  the 
remainin|[  part,  staying  there  about  10  days  ; 
but  it  being  too  soon  for  the  crop,  and  my 
charge  being  the  same,  lying  still  or  geiD|^ 
farther,  also  thinking  it  not  safe  to  lie  Umg 
there,  resolved  to  see  the  rest  of  the  Carribb|r 
Islands,  and  so  went  down  to  Mounserat,  Nevis, 
St  Christopher's,  Sl  Eustatia  and  Anguilla,  aad 
so  back  again  to  St.  Christopher's,  supposing- 
that  to  be  the  safest  place,  I  being  known  to 
none  there,  where  I  staid  about  three  weeks. 
About  the  14th  of  January  I  wrote  to  my 
factor  in  Nevis  about  what  wasjloe  to  me,  who 
on  reoeipt  of  my  letter  discovered  me,  so  thst 
sir  William  Stapleton  presently  sent  his  war- 
rant to  St  Christopher's  to  apprehend  me,  bat 
before  it  came  I  was  gone  down  to  St  Eustatia^ 
expecting  to  meet  ray  vessel  there,  which  1 


hwA  sentlip  to  Barbam^es,  and  it  being  known 
where  I  was  gone,  the  deputy  governor  of  St. 
Chrntopher's  sent  five  men  wuh  his  warrant 
after  me,  to  wh^m  on  sight  thereof  I  submitted^ 
though  had  an  opportunity  and  might  have 
escaped,  but  was  nxber  willitig  to  cast  myself 
at  his  nuyesty's  feet  for  mercy,  than  live  such 
a  life  any  longer,  not  daring  to  appear  whero 
there  was  need  or  me  (among  my  factors)  who 
I  doubt  will  take  too  much  advantage  by  my 
tnMblesfiirmyGiediUira'uitevest    uiNevial 
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ahnt  apriMKT  tSdaySyWlMPe  I 
r  WOiaai  8tapieftoB  tet  I  would  make  what 
I  eouM^  g>^>ng  bim  th«  ihibmb  of 
1 1  Wd  aeooftiated  with  it  in  BrisK>l» 
ilidilMppooelftebatli  gtrea  «n  aecoinit  of, 
iemB^Hm  tbai  itmlgbtbekeptDriral^  Ibr 
ifit  was  kiMnrii  tbey  would  have  advioa  of  it ; 
bat  it  WW  not  kepi  aopriTale  as  I  expected,  for 
&en^  1  came  «ff  Iwaa  toM  of  it,  theraltMne 
flippoie  diey  wete  aMsed  fay  a  Brialol  skip 
that  came  away  before  us,  by  which  I  wrote 
ait  a  wenl,  1  soppoae  she  might  be  at  home 
hagbciUeiM,  we  being  niae  waeka  and  fire 
d^yi.  Ail  that  I  ean  oay  against  any  of  them, 
cnept  Wffliam  Wad^  who  is  before-mentioned, 
iithal  I  ao^naioled  ftem  widi  the  bnsiness,  as 
I  Mere  many  thooaaads  in  England  were, 
mi  do  Boppoae  they  would  hare  been  con- 
eoned.  Hefcnnder  is  an  account  of  many 
sfter  persons  that  I  hare  heard  was  concerned 
ia  the  design  for  an  insurrection,  which  is  all 
Ikii  I  can  call  to  mind  of  any  tniog  i^aterial 
tkBtercr  I  heard  conoenuqg  the  Plot 


Boe  he  mentioned  the 


of  several 


How  if  yem*  majesty  is  graciously  pleased 
to  spare  me,  it  will  be  a  snmcient  warning  to 
me  fer  ever  meddling  in  things  of  that  nature 
a^^aai :  and  I  hope  I  shall  haye  the  opportunity 


^U^Trkl  ^  Wm.  SaekmfmtL       [30 

of  serving  yonr  m^oty  and  »y  country  hi  Ihm 
promotion  of  that  which  brought  me  into  this, 
and  cost  me  many  hundred  pounds,  with  aoma 
yean'  pabs  to  bnng  it  to  that  perfection  I  did, 
?ia.  the  Mnnen  mannftcture,  which  many  ho- 
nooraUe  persona  about  your  court  hare  heaid 
of,  and  1  can  make  it  appear  that  it  will  employ 
near  80,000  poor  people  and  40,000  acres  of 
land,  and  bring  in  and  oare  your  majesty  near 
300,000/  per  ann. 

Another  thing  whidi  I  think  I  may  serve 
your  miyesty  in  ^abroad)  is  this,  when  I  Idl 
Knriand  I  knew  there  was  many  who  were  in 
tronhie  about  their  opinions  would  wfllinglj 
have  left  England  if  they  knew  where  to  go, 
that  they  might  have  liberty.  There  is  a  very 
fine  ishnd  in  the  West-Indies,  good  land  and 
well  watered,  which,  by  such  people,  would  be 
soon  settled  and  prove  a  great  advantage  to 
your  majesty  and  successors,  for  it  would  soon 
exceed  any  ufaud,  ezc^  Barbadoes  and  Ja* 
maica,  it  ass  so  near  a  bad  neighbour,  the 
Spaniard  POrbrico,  that  except  a  coasiderabhi 
number  go  together,  it  will  be  dangerous  liviag 
there;  but  if  no  great  alteration  in  affaimsinoa 
I  lefl  Enghoid ;  with  your  majesty's  leave, 
enough  might  be  prevailed  with  to  go  and  set- 
tle it  at  once,  which  will  not  only  aerve  your 
majesty  as  before,  but  dear  the  nation  of  some 
hundreds  of  disafifeoted  people. 


306,  The  Tria^l  of  William  Sachevekeli^  and  Nineteen  ptbers^ 
at  the  KingVBcnch,  for  a  Riot  committed  at  Nottingham  : 
36  Charles  II.  a.  d.  1684* 


JL  HE  Defendants  havhas  before  pleaded  Not 
Cufhy,  w&e  brought  to  their  Trial  on  the  2nd 
efMMy^  1684. 

CL  ^  Crocra.  ^  Call  the  defendants,  William 
Sachev^^  esq'  and  others. 

JAs,  IPfiUJBxfttu   We  appear. 

CL  cf  Crown. ' '  Gardez  vostres  challenges.' 
—  :  sir  Humphry  Miller. 


*  Tbis  was  one  of  the  numerous  litigious 
preceedii^,  which  arose  out  of  the  attacks 
npon  the  Charters  of  Corporations  throughout 
the  kingdom,  to  which  attacks  the  crown  was 
eaaconraged  by  the  success  of  tlie  Quo  War- 
nnto  a«eainst  the  City  of  London.  (See  the 
Pkoce^GngB  in  that  Case,  vol.  8,  p,  1039). 
^rhaps  tBe  oinect  which  originally  excited 
that  attack,  was  tne  power  of  nominating  Jurors, 
hy  means  of  tlie  ngbt  to  appoint  sheri&.  (See 
aote  to  biti  Sbafh^bury's  Case,  vol.  8,  p.  785). 
Bat  it  most  iiave  beoi  very  soon  perceived  that 
the  asQination  of  the  whole  magistracy  of  the 
ii^fdom,  and  i^  a  majority  of  the  House  of 
CGaimoa%  might    be  secured  bythe  same 


fic^er  North  (liife  of  Lord  Keeper  Guil- 
fi^ol  ^  p.  104>  ^^°  ^^^-  ^^  ^308)  tells 
vTihat  *'  this  trade  of  Charters  ran  to  exeess, 


Which  was  done,  and  Ae  twelve  being  sworn 
to  t^  the  cause,  being  gentfemen  of  the  county 
of  Kent,  were  tiiesetbllowing:  Sir  Humphry 
Miller,  sir  Henry  Bosvile,  WiHiam  Lambert, 
Charles  Wheeler,  Richard  Marsh,  £dw.  King, 
Humphrey  Stiles,  Walter  Hooper,  James  Mas- 
ters, Richard  Britten,  Ralph  Petty,  and  Ed- 
ward Bathuntt 


and  turned  to  an  avowed  practice  of  garbling 
Corporations,  in  order  to  carry  elections  to  the 
parliament,  and  a  Committee  of  Council  was 
appointed  to  manase  the  Regulations  as  they 
were  called ;  and  there  was  an  itinerant  crew 
of  the  worst  of  men  that  wrought  in  the  towns 
to  be  regulated  under  the  direction  of  the  com* 
mittee.  These  were  termed  Regulators,  and 
according  to  their  characters  and  desigm^ions, 
mavors,  aldermen,  recorders,  common  councils 
anfl  freemen,  ^ere  modified  and  established." 

See,  also,  sir  John  Reresby's  Memoirs  to 
which  Mr.  Hume  (Note  to  p.  863,  vol.  8,  of 
his  History,  edition  of  1807)  refers,  iHien  he 
admits  that  the  transfer  of  Uie  right  of  election 
from  the  people  to  magistrates  named  by  the. 
croH^n,  was  m  reality  nothing  diffiefent  from 
the  king's  naming  the  members;,  and  he  no- 
tices that  thejnme  act  of  authority  had  been 
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CI.  vfCr.  QcDilemeii  of  the  Jviy,  hmkm 
to  the  Recsord : 

*  Sir  Robert  Sawyer,  knt.  his  majesty's  At- 
<  tomey-Generd,  has  exhibited  an  Informatioo 
c  in  this  court  agaiost  Wm.  Sadie?erell»  esq. 
«  Geurtjfe  Gregory,  esq.    Kicbard  MaoAfeild, 


employed  in  all  the  boroughs  of  Scotland. 
Yet  has  the  Prince  of  Orange  been  blamed  for 
not  summoning  to  the  Convention  the  members 
'  of  king  James*^  Parliament. 

In  the  Cases  of  the  Quo  Warranto  against 
the  City  of  London,  already  referred  to,  and 
that  of  Pilkington  and  others  (toI.  9,  p.  187), 
and  in  the  Notes  tp  those  Cases,  are  mentioned 
many  particulars  of  the  distractions  which  pre- 
vailedln  the  metropolis.  (See,  too,  as  to  South- 
wark,  the  Case  ot  Sling^  Bethel,  roL  8,  p. 
.747).  , 

The  followim^  Extracts  from  Narcissus  Lnt- 
trell's  «  Brief  Hisfeorical  Relation,'*  MS.  in  the 
library  of  All-Souls'  college,  Oxford,  throw 
'  ibrther  li^t  on  the  proceedings  against  Cor- 
porations in  general,  and  the  distractions  of 
the  city  of  London  in  particular : 

<<  NoY.  1683.  'Some  days  since,  a  person 
iinknowB,  came  to  the  house  of  Mr.  John  Du- 
bois, who  stands  in  competition  to  be  one  of 
the  sherifi  of  London,  and  left  there  a  packet 
Ibr  him,  wherein  were  inclosed  several  trKison- 
able  and  seditious  libels;  a  while  after,  the 
same  fellow  came  again  and  brought  another 
packet,  and  then  he  was  served  and  carried 
betbre  ^e  lord  m^yor,  who,  on  proof,  com- 
mitted him  to  the  Counter ;  about  two  or  three 
days  after,  he  was  admitted  to  bail,  himself  in 
,  ^00/.  and  his  bail  in  100/.  each ;  two  or  three 
days  after,  the  sessbns  coming  on,  a  bill  was 
found  against  him,  and  he  aim  his  bail  being 
called  for,  neither  of  them  are  since  to  be  heara 
of:  this  is  looked  upon  by  some  as  a  happy  de- 
liverance to  Mr.  Dubois,  for  undoubteolv  had 
rtie  papers  been  lodged  there,  Mr.^  Dubois 
should  quickly  have  been  searched  for  the 
same,  and  it  would  have  been  construed  to  be 
a  new  design  against  the  government,  fi>r  the 
papers  contain^  matters  of  dangerous  im- 
portance, some  were  libels  a^nst  the  king 
and  others,  and  there  was,  as  is  said,  a  paper 
^  of  advice  to  Mr.  Dubois,  as  sheriff,  to  raise  the 
potse  comitatus  to  meet  an  army  to  have  come 
out  of,  <Scc.  to  oppose  a  arbitrary  power.  The 
Dissenters  have  been  prosecuted  lately  more 
violently  than  ever;  for  now  the  cnurch- 
wardens  of  most  parishes  have  presented  them 
to  the  eoclesiasti<»l  courts,  who  have  proiseeded 
against  them  even  to  excommunication,  where- 
by several  hundreds  in  London  have  beai  sent 
to  the  Devil ;  but  this  is  made  use  of  only  as 
an  engine  to  serve  a  turn,  which  is,  St.  Thomas's 
day  approaching,  whereon  the  common  council 
men  ibr  the  city  of  London  are  chosen ;  this, 
as  is  said,  is  to  incapacitate  Dissenters  to  vote 
for  any  one,  whereby  if  the  Tory -party  can 
procure  such  a  common  council  as  is  fit  for 


esq^  Henrv  Plmupliee,  esq.  Charles  HotoUn- 
'  son,  esq.  John  Greaves,  sent.  Wm.  Greaves^ 

<  gent.  Samuel  Richarlis,  ftob.  Green,  Fnmcis 
*Sahnon,  Arthur  Richards,  Ralph  Bennet, 

<  John  Sherwin.  William  Wilson,  cleik,  Sa- 
'  muel  Smith,  Thomas  Trigg,  Richard  Smithy 

their  turn,  having  the  mayor  and  muor  part 
of  the  court  of  al&rmeni  for  them  already,  the/ 
intend  to  surrender  the  Cbttrter  of  the  city  of 
London. 

"  Sir  Geoive  Waterman,  alderman  of  the 
Bridge- ward,  being  some  time  since  dead,  the 
lord  mayor  gave  out  summons  for  the  choice 
of  an  alderman  in  his  stead.  Hie  competitors 
on  one  side  were  deputy  DanieU  and  sir  Wm, 
Rttssel,  on  the  other  lAr.  PspiUon  and  Mr. 
Shute ;  but  the  majority  being  greatly  for  the 
two  last,  the  lord  mayor  was  please^  in  &e 
midst  thereof,  to  adjourn  the  poll. 

*<  Mr.  Pilkington,  alderman  of  the  ward  of 
Farringdon,  having  laid  down  his  ^wn,  the 
lord  mayor  was  pleased  to  issue  out  his  precept 
for  a  new  election  of  an  alderman  of  that  ward  ; 
the  competitors  were  the  lord  may^  and  sir 
Wflliam  Turner,  on  part  of  the  aldermeo  cm 
one  side,  and  sir  John  Lawrence  and  sir  Ro- 
bert Chiyton,  on  the  part  of  the  aldermen  on 
the  other  side.  In  behalf  of  the  oomroonera 
on  one  side,  were  Mr.  North  and  Mr.  Rich, 
th^twosheri£b;  on  the  other  side,  were  Mr. 
Dubois  and  Mr.  Hawkins,  a  scrivener;  tftie 
choice  bein^  doubtful,  they  came  to  a  poll,  and 
there  was  six  or  dght  commisswners  appointed 
to  inspect  the  same,  who  wouM  lidmit  no  one 
to  poll  that  was  excommuni^ted,  orthat  would 
not  take  the  oaths  of  allegiance  and  supremacy, 
which  were  tendered  to  them ;  a  thing  much 
wondered  at  by  some,  as  new  and  wi^iout  an  v' 
precedent  in  such  cases ;  bow  the  choice  wiu 
tall  is  yet  uncertain,  though  most  think  tike 
Toiy  party  will  carry  it,  having  by  this  new 
device  ezdfuded  all  the  Ctuaken,  who  will  iH»t 
swear  Hi  all,  and  several  of  the  most  moderate 
persons  will  not  poll  at  all,  as  not  liking  ancii 
impositions. 

<<  The  election  for  the  alderman  of  the  ward 
of  Farringdon  Without  bang  over,  and'  BIr. 
North,  one  of  the  sheriils  of  London,  being  re- 
turned to  the  court  of  aldermen,  as  duly  dhosen^ 
and  sworn  accordingly,  these  thiDGp  are  re- 
markable in  the  management  of  the  afiair: 
the  oaths  of  allegiance  and  supremacy  imposed 
on  everv  voter ;  the  commissioners  that  ten- 
dered them  notoriously  known  to  be  violent 
persons  for  the  Tory  party :  then  the  several 
days  adjournment  and  delaying  of  the  poQ, 
and  keeping  the  poll-books  open,  whereby  afc 
first  the  Tories  finding  the  Whiffs  had  mud^ 
the  majority,  they  delayed  the  poU  to  seek  for 
unknown  persons  to  balance  the  poll,  whereoC 
there  were  several  of  the  inhabitants  of  White— 
fryerii,  attomies  of  Clifford's-inn,  who  never 
used  to  vote,  and  divers  who  live  not  in  the 
ward,  nor  pay  to  church  and  poor :  the  Whig^ 
party  finding  things  thus  managed,  several  ^C' 
them  went  and  petitioned  the  ford  mayor  {laA 
8 


Digitized  by 


Google 


My^  1684.  The  mayor,  ddermeo  and 
eavocikf  oftfae  city  of  Durfaain,  hare 
sd  tbeir  Cbarter  into  tbe  hands  of  the 
y^  nf  Dmiiain,  who  has  reserved  to  him- 
»y— yl  Jus  sacoegseofrs  in  that  See,  tbe  power 
if  jniypTiffg  Slid  Gonfirming'  Uie  mayor,  ren 
tHerMmnea  and  conunoa  couocu  of  the 
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*MaHae,  WiHiam  Smith,  Jowph  TnriHa, 

'NidiiaielChBnieU,  Humphrey  Barker,  and 

^JfiephAstiin;  for  thai  whereas  the  29tb  day 

'afSeptanober,  in  the  34ith  year  of  the  kini;, 

'  tfccre  was  aa  Assembly  at  Nottingham,  in  the 

*  esmty  of  the  nud  town,  duly  summoiMed  and 

'  Galled,  and  met  before  Gervas  Wik),   then 

^najorsf  the  mid  tows,  for  the  decting  and 

'  svcaris^  of  sl  migror  of  that  town,  lor  the 

« dccmisB  sf  the  oJBSoe^of  mayor  of  that  town 

« ftr  the  year  then  next  following,  according 

<  Is  the  eftct  and  tenor  of  certain  letters  patent 

eMrt  ef  aldermen  for  a  scrutiny  of  the  poll ; 
^wUcfa  was  denied  though  hardly  ever  known 
Mne) ;  by  dieae  practices  Mr.  North  had  the 
anilentjr  by  ahoot  SO. 

*'  His  mafesty  bach  been  pleased  to  make  an 
srier  in  coonctl  againat  merchants'  spiriting 
er  kidsapfsne  sway  young  children,  and  di- 
HOag  memTnow  to  proceed  for  the  future  in 
likiBg  any  persons  they  send  beyond  sea. 

"  Tbe  election  for  an  alderman  of  Bridge- 
^md,  B  the  room  of  sir  George  Waterman, 
deeeved,  is  at  last,  afler  seyeral  adjournments, 
cane  to  a  decision :  It  was  by  isost  persons 
ibsaght  the  choice  would  fall  on  Papillon  or 
Shote,  bat  by  their  excommunications  and  call- 
ing is  dirers  to  poll  who  had  no  right,  the  choice 
is  and  to  fall  on  deputy  Daniell,  by  stTen  per-* 
snasonly  \  though  otliers  say,  notwithstandii^ 
sach  inc^^ular  proceedings,  the  two  first  had 
them^onty  by  S5 ;  however,  Daniell  is  alder* 
ano  de facto  m  that  ward. 

**'  1683.  Mr.  Thomas  Hunt,  a  gentleman 
af  Gny's-inn,  haying  writ  a  pamphlet  intitled, 
'  A  Defence  of  the  Charter  ol  the  City  of  Lon- 
don,' &c  showing  that  neither  the  charter  of 
thke  city  of  London,  or  of  any  other  corpora- 
tion, is  firfeitable  by  law,  wherein  are  several 
hold  passages,  it  has  been  censured  as  a  libel, 
sad  he  afaseonds. 

*'  Mn  Sacheverell  hath  nreferred  an  infor- 
BHdion  against  the  persons  that  surrendered  the 
C^nw  m  the  town  of  Nottingham,  but  Mr. 
hMmuej  General  would  not  at  first  allow  it 
diflsht  ne  received. 

^  Feb.  1683.  The  Corporation  of  the  city  of 
}isiw»di,  having  some  time  since  surrendered 
Ihcir  Charter,  have,  as  is  said,  lately  petitioned 
ha  amiesty  to  have  it  again.  % 

•*  Jane  13,  1684.  The  Nottingham  Rioters 
cnae  to  the  court  of  King's-bendi  to  receive 
thar  jadgment:  Wm.  Sacheverell  was  fined 
MQamrfcs;  JHr.  Gregory  300 ;  Mr.  Hutchin- 
•ai  900;  sad  the  rest  according  to  the  va- 
Ise  of  thcsr  estates,  and  that  all  of  them  find 
%  Ibr  their  good  behaviour  for  a  twelve- 


I684.r-^il  oiHeriJar  a  JtioU         [91 

in  that  behalf  before  graoted,  by  oar  sovereign 
lord  tbe  king  that  now  is,  unto  the  mayor, 
akiermen,  and  burgesses  of  the  town  of  Not- 
tingham, in  the  county  of  the  said  town ;  and 
that  in  that. AssenAly  the  said  Gervas,  being 
then,  as  aforesaid,  mayor  of  the  said  town, 
began  to  proceed  to  such  election ;  and  that 
then  and  there  the  said  mayor  made*  and 
caused  to  be  made,  a  public  proclamation  for 
the  departure  <^  all  persons  from  that  election 
that  were  unconcerned  therein,  and  for  keep- 
ing the  king's  peace ;,  and  ^hat  nevertheless. 


**  May,  1685.  About  this  time,  persons 
were  very  busy  in  elections  of  memben  of  the 
House  of  Comnaons  to  serve  in  the  ensuing 
parliament  )^  ^reat  tricks  and  practices  were 
Qsed  to  bring  m  men  well-affected  to  the  king, 
and  to  keep  out  all  those  they  call  Whiggs  or 
Trimmers.  At  some  places  as  Bedfora,  ^c, 
they  cho^e  at  night,  giving  no  notice  of  it;  in 
other  boroughs,  as  St.  Almin's,  tl^y  have  now 
regulated  £e  electors' by  new  charCers,  in 
putting  the  election  into  a  selected  number, 
when  it  was  before  by  prescri{itlon  in  the  in- 
habitants at  large.  In  counties,  Aey  ad- 
journed the  poll  from  one  place  to  another  to 
weary  the  freeholders,  refusing  also  to  take 
the  votes  of  excommunicated  persons,  and 
other  dissenters ;  noblemeo  busyii^  themselves 
with  elections,  getting  the  writs  and  precepts 
into  their  hands,  and  managing  them  as  they 

Jdeaaed;  King  commanding  some  to  stand,  and 
brbidding  ouiers,  pbllingmany  of  his  servants 
at  Westminster  to  carry  an  election :  foul  re- 
turns made  in  many  places,  add  where  gen* 
tiemen  stood  that  they  called  Whigs,  they 
ofl^ered  them  all  tbe  trick  and  affironts  ima- 
ginable. 

"  June,  1687.  The  Lord  Chanoellor  dined 
lately  in  the  city,  and- was  pleased  to  discharge 
three  aldermen  on  their  own  desire,  sir  Thomas 
Griffith,  sir  Benjamin  Newland,  and  Mr.  Peter 
Pallavicin,  smd  he  told  them  his  majesty  had 
given  the  city  the  privilege  to  choose  theu* 
sherifis  as  formerly,  and  Siat  the  lord  mayor 
might  drink  to  one  as  Sherifi^  free  or  unnee 
of  the  city,  and  that  he  should  either  fine  or 
hold. 

"  June  17.  The  lord  mayor  and  aldermen 
have  been  at  Windsor  to  thank  his  majesty  fbr 
his  grace  and  iavour  to  them,  in  permitting 
them  to  choose  their  sherifis. 

**  July  IS.  The  dty  of  London  have, re- 
ceived lately  above  8,500/.  for  fines  for  sherifis 
and  aldermen." 

Sprat  (in  his  Second. Letter  of  Excuse  to  the 
Earl  of  Dorset,  edit.  1711,  8vo.  pp.  16,  17,  as 
cited  in  the  Bio^pbia,  article  Sprat)  says,  as 
I  understand  bun,  for  his  language  is  not  so 
unequiviDcal  as  might  be,  *<  that  under  king 
James  a  Quo  Warranto  was  actually  issuea 
out  against  the  Royal  Church  and  l^bool  of 
Westminster.*'  See  some  acqoant  of  Sprat  in 
the  Introdoction  to  tbe  Trials  for  the  Rye« 
House  Pkxt,  vol.  9,  p.  869,  of  this  Collection. 
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'  they  the  said  Wiltiam  SachevereH,  and  the 
<rest  of  the.  defcDdants,  bebg  persons  well 

*  knowing  the  premises,  and  oncoaoerned  in 

<  that  election,  but  being  iU-disposed  persons, 

*  and  to  disquiet,  molest,  and  trouble  the  peace 

*  of  our  lord  the  king  that  now  is,  and  the 

*  common  tranquillity  of  that  town,  and  the 

<  aforesaid  election  whblly  to  hinder,  did  daring 
'  the  time  of  the  said  Assembly,  and  after  pub- 
^  lie  proclamation  made  as  aroresaid,  Tiz.  the 
'said  S9th  day  of  September,  in  the  aforesaid 
\  d4th  year  of  this  king,  at  the  afwesaid  town 

*  of  Nottingham,  in  the  county  of  the  said  town, 
'  with  force  and  arms,  Sec.  riotously,  routously, 
'  unlawfully,  and  seditiously,  together  with 

*  many  other  ill-disposed  persons,  and  dis- 
'  tui-bers  of  the  peace  of  our  said  lord  the  kin^, 

*  to  the  number  of  500  persons,  to  the  said 

*  attorney-general  as  yet  6nknown,  assemble, 
'  congregate,  and  umte  themselves  together, 

^*  and  iberas^ves  together  continued,  to  disturb 

*  the  peaice  of  our  lord  the  king  that  now  is; 
'  and  that  then  and  there  the  said  William 

*  Sacheyerell,  and  the  >  other  defendai^ts,  the 
'  aforesaid  unlawful  and  ill  disposed  persons  so 
'  assembled,  congregated  and  united  then  and 
'  thefe,  with  ibrco'  and  arms,  &c.  riotously, 
'  routously,  unlawfully,  tumultuously,  and  se- 

*  ditiously,  by  the  space  of  7  hours,  to  disturb  tlie 
'  peace  of  our  said  lord  the  king,  and  to  continue 
*•  the  said  riot,  did  excite,  move,  persuade,  and 
'  ^rocttre,  and  then  and  there,  by  the  whole 

*  time  aforesaid,  made,  and  caused,  and  excited 
'  to  be  made,  great  rumours,  clamours^  terrible 
'  shouts,  and  unusual  noises ;  and  then  and 

*  there^  with  force  and  arms,  Sec.  riotously, 
^  routously,  unlawfully,  and  seditiously  one 
*'  mace,  being  the  ensign  of  office  to  the  stierifis 
'  pi'  the  county  aforesaid  belonging,  from  one 
^  John  Malin,  the  said  John  IVfalin  being  then 
'  one  of  the  sheriffs  of  the  town,  and  county  of 
'  the  town  of  Nottingfaani,  against  the  will  of 

*  the  aforesaid  John  Malin,  took,  had,  carried 

*  awa;^,  and  detained,  to  the  ineithig  of  great 
<  danger,  and  moving  of  tumults,  and  effusion 
'  of  much  blood,  to  the  great  terror,  disquiet, 
'  and  fear  of  all  the  liefire  subjects  of  our  said 

*  lord  the  king,  to  the  evil  example  of  all  others 
'  in  like  case  offending,  and  against  the  peace 

*  of  our  said  lord  the  king,  that  now  is,  his 
't;rown  and  dignity.'  To  tiiis  Information  all 
the  Defendants  but  Richard  Mansfeild  imd 
Henry  PJumptre,  have  pleaded  Not  Guilty, 
and  for  trial  put  themselves  on  the  country. 
But  the  defendants  have  alleged  that  the  in- 
habitants of  the  town  and  county  of  the  town 

.  of  Nottingham  ought  not  to  be  drawn  out  of 
the  said  county,,  and  that  the  county  of  Kent 
is  the  next  county  to  the  county  of  the  town  of 
>iottii^bam,  and  therefore  have  prayed  that  a 
jury  of  the  county  of  Kent  might  try  the  issue ; 
to  which  the  king^  attorney  has  agreed :  and 
you  being  freehoMeni  of  the  county  of  Kent, 
and  returned,  and  swom  to  try  this  cause,  your 
chatge  is  to  enquire  whether  the  defendants, 
or  any  of  ^em,  are  Guilty  of  the  offence  in 
thit  iofbrxBatioD,  or  NotOudt)',  and  if  yoafind 


them,  or  any  of  them  guilty,  you  are  to  iay 
so ;  and  if  you  find  them,  or  any  of  them  not 
guilty,  you  are  to  say  so ;  and  hear  your  evi- 
dence. 

Then  Proclhmation  was  made  for  evidence 
in  the  usual  manner. 

Mr.  Holhway,  May  it  please  your  Lord- 
ship, and  you  Gentlemen  of  the  Jury,  This  is 
an  Information  preferred  by- Mr.  Attorney  Ge- 
neral, against  niltiam  Sacneverell  and  otbefs, 
for  a  most  notorious  riot:  and  it  sets  forth,  that 
upon  the  29th  of  September,  in  the  34th  year 
or  this  king,  at  the  towq  of  Nottingham,  th^ 
was  an  assembly  duly  summoned  before  Gervai 
Wild,  then  mayor  of  the  said  town,  for  the 
election  and  swearing  of  a  new  ma3^r  of  the 
said  town  for  the  year  ensuing :  that  the  mayor 
began  to  proceed  to  election,  and  made  procla-^ 
mation  for  all  persons  to  depart  that  were  not 
concerned  in  the  election,  that  the  defendants 
being  no  way  concerned  in  the  election,  bat 
being  ill  disposed  persons,  to  disturb  the  peaca* 
of  that  place,  and  set  the  town  together  by  the 
ears,  did  in  a  riotous  manner  assemble  them- 
selves ynf^  many  other  ill-disposed  persons,  to 
the  number  of  500,  and  continued  in  their  riot 
for  the  space  of  seven  hours,  with  a  great  deal, 
of  noise  and  tumult,  and  with  force  and  arms 
did  riotously  carry  away  and  detain  a  mace 
from  one  John  Malin,  then  one  of  the  sberifiil 
of  the  town,  against  his  will,  to  the  great  t^ror 
of  his  majesty's  suln^cts,  and  to  the  evil  exam- 
ple of  all  others  in  the  like  case  offending,  end 
^gainst  the  king's  peace.  If  we  prove  all  or 
any  of  these  defendants  who  have  pleaded  Not 
Guilty,  to  be  Guilty,  you  will  find  them  so. 

Mr.  Recorder  {sir  Thomas  Jenner).  May  it 
please  your  Lordship,  and  you  'Gentlemen  of 
the  Juryj- 1  am  of  counsel  in  this  cause  for  the 
king :  This  is  an  Information  against  a  matter 
of  21  pensons  for  being  in  a  notorious  riot,  and 
continuing  in  it  for  two  days  together.  If  it 
please  you,  Mr.  Sacheverell  he  is  in  the  front 
of  them,  and  he  and  seven  more  of  these  de- 
fendants, Very  considerable  persons,  were  nut 
at  all  concerned  either  by  any  old  charter,  or 
by  the  new  charter  in  this  election,  but  mere 
strangers,  and  yet  they  must  needs  come  on 
purpose  to  mflame  and  set  on  the  others.  I 
shall  name  them  that  were  not  coneemed  in 
the  election,  William  Sacheverell,  George  Ore- 


gory,  Charles  Hutchinson,  William  Will 
clerk,  Joseph  Turpin,^  Nathaniel  Xlhamell, 
Humphrey  Barker,  and  Joseph  Astlin.  These 
persons,  gentlemen,  had  no  manner  of  pretence 
to  be  at  this  place  upon  the  acoount  of  an  elec- 
tion. The  matter  ofit  was  thus:  Michaelmae- 
day,  1G8S,  the  mayor  that  then  was,  Gervaa' 
Wild,  wss  at  his  own  house,  with  some  of  hi» 
brethren,  in  order  to  go  to  church  that  mom-' 
ing,  according  to  the  usual  custom  of  that 
yhce,  at  the  &y  of  election ;  bat  having  netioe 
that  there  was  a  charter  coming  down,  and 
expected  every  moment,  truly  the  other  md^^ , 
Mr.  Sacheverell,  and  the  rest  that  were  there, 
forhe  waapreaeathiiaielfy  were  very  zMloas 
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t»fDti»  ehordk  rery  cmrly,  but  I  Miere  not  to 
MM  Mt  of  aEcal  to  go  to  chorch,  liut 


tomtto  a  apeedy  eMicNi,  if  poasible,  before 
tke  mew  ciisrter  come  dowo.    The  mayor  at 
Atmtm  tine  4e«ireil  them  to  stay  a  litUe,  but 
caoU  not  mrerail,  and  thereupon  they  go  to 
chnvcb,  and  wkile  they  were  there,  the  new 
dnrter  eomes,  and  then  the  mayor  haTing  got 
tbe  new  charter,  goes  into  the  connai*baU, 
sod  sends  Ibr  tbe  books  from  tbe  clerk,  who 
was  then  io  tbe  chnrch,  and  he  came  and 
Woogbt  theoD.       When  they  came  to  tbe 
ooBiml-baU,    the  mayor  was  proceeding  in 
arder  to  have  himself  sworn  npon  this  new 
and  they  havine  some  notice  what 
;  at  tiie  coundl-baU,  were  willing  to 
the  haste  they  conkl  ont   of  the 
ebarch,  •a'  canae  down  to  the  oouncil-hall : 
aad  when  they  came  tbete,  tiie  mayor  tells 
tbem  bis  basineas,  that  be  bid  a  new  charter, 
and  was  goings  to  be  sworn  aocordioe  to  tbe 
king's  exjnreaB  oommiasion;  and  SacTiererell 
sludi  np  in  the  front  of  them,  and  say's,  We 
wil  haye  no  new  charter ;  we  will  nave  no 
aKb  mayor  •*  Jon  wonld  bays ;  bat  we  will 
bave  a  Greayes  mayor,  and  that  was  tbe  out- 
cry; A  Greayes  mayor,  a  Greaves  mayor ;  to 
tut  degree,  that  aU  tbe  mayor  and  sberiilB 
eonld  &,  c»ald  not  padiy  them.    But  thus 
Ibcj  made  a  tumult  and  an  uproar,  by  tbe  help 
af  a  paraooy  Wihmi,  who  1  believe  will  give 
an  aeoonut  by  and  by,  what  he  had  to  do  there, 
aad  bow  he  was  concerned  in  tbe  election  of  a 
aaayor.     At  length  tbe  mayor  was  forced  to 
withdraw,  add  did  go  down  out  of  tbe  oouncil- 
cfaanber  into  the  common-hall,  where  be  got 
hioRlf  swam ;  aad  by  tbattiroe  be  bad  got 
€ba&  done,  they  came  out  of  the  council-cham- 
ber into  the  eommon-ball,  and  acquaint  tbe 
that  truly  tbey  bad  chosen  Greaves 
in  the  council-chamber,  and  required 
» to  awear  him.    Mr.  Mayor  said,  they  had 
to  do  to  choose  a  mayor,  it  was  no 
and  they  wouM  proceeil  to  election 
acearding  to  tbe  charter,  he  having  now  taken 
the  oath.    This  raised  the  tumuh  nigber,  and 
r  there  were  got  together  about  500  per- 
,  so  that  at  last  some  of  the  aklermen  that 
I  the  mayor,  were  foin  to  withdraw  for 
tear  of  mischief,  tbe  tumult  was  so  outrageous, 
aanae  crying  out  die  new  charter  was  not  worth 
ene  groat,  others  crying  out,  No  new  charter! 
ind  all  crying,  A  Greaves!   a  Greaves!  and 
this  they  stood  upon.    Tbe  mayor  withdrew 
to  hts  oant  boose,  with  much  acfo  be  got  out 
of  the  ball,  and  when  be  was  got  thither,  there 
be  pvoeeeds  to  an  election,  imd  while  he  was 
dsingtfaat,  truly  tbey  having  gotten  one  of  tbe 
mam  away  by  force,  tbey  went  to  the  cross, 
aadtlieie  they  pfoclsjmed  their  mayor,  with 
great  sbootingB  aad  outcries,  rejoicing  for|he 
new  mayor  they   bad  gotten,  and  the  new 
ifcarter  toat  they  have  defeated.    While  they 
wen  tfaeiey  the  mayor  having  chosen  another 
aetoidcng  to  tbe  new  charter,  regularly  came 
dbva  ^S  proclaimed  that  mayor  at  tbe  market 
^^mm  isoBtttf  in  '^^^  cases,' and  made  pro- 


c1am«tM>n  that  the  rest  should  depart ;  bat  in- 
stevl  of  that  they  withstood  biro,  and  would  * 
not  snfler  the  cryer  to  make  proclamation,  that 
any  body  could  hear  him ;  but  a  great  riot* 
they  committed  in  an  outrajgeous  manner,  re- 
sisting authority,  defying  it,  and  despising  it. 
After  this,  this  would  not  satisfy  them  yet,  but 
tbe  next  day,  being  iaarket-uay»  they  must 
proclaim  their  mayor  again,  which  is  a  prac- 
tice never  known  upon  any  election ;  but  at 
tbe  open  market  there  before  all  the  people 
tbeyprockim  him,  with  great  n^joicin^  for 
tb«  new  milyor  they  had  gotten,  and  wishing 
the  people  to  stand  by  tbem :  and  for  their 
parts  «  tbey  bad  not  right  done  tbem  now, 
tbey  did  not  doubt  bat  to  meet  with  a  parlia- 
ment tbatahoukl  do  tbem  riffht.  In  this  great 
disorder  was  this  town  by  this  tumult,  which 
was  thus  beaded  by  persons  of  eminency,  and 
popuUr  pcrsbns,  wno  helping  to  carry  on  such 
a  foction  as  this  was,  it  was  great  odds  there 
bad  not  been  real  fig4)ting,  and  battle  in  good 
earnest;  but  it  did  hapaen  to  be  better  ap- 
peased, and  they  went  home,  but  ever  since  . 
their  whole  business  has  been  to  uphold  this 
power,  and  attend  him  up  and  down  constantly 
since  as  as  their  mayor,  and  opposing  the  au- 
thority of  tbe  mayor  by  the  king's  new  charter. 
We  will  can  our  evidence,  my  lord,  and  they 
will  every  one  of  tbem  speak  to  the  several  de- 
fendants, and  tbe  several  parts  of  this  famous 
riot ;  and  when  we  have  done  this,  we  hope 
you  will  be  satisfied,  gentlemen,  to  find  tbem 
guilty. 

Mr.  North.  Will  your  lordship  please  to 
spare  me  a  word  of  tbe  same  side  for  tbe  kinff  ? 
My  lord,  this  is  a  proceeding  of  an  extraordi- 
nary nature,  and  if  not  taken  notice  of,  it  will 
be  thougbt  there  is  no  law  in  England ;  for  it 
is  a  meuod  to  have  authorities  questioned,  not 
m  Westminster-ball  by  the  rules  of  law  and 
justice,  but  decided  \fy  noise  and  rabble,  and* 
going  together  by  the  eara.  My  lord,  this 
surrender  of  the  old  charter,  and  tbe  sending 
down  of  a  new  one,  was  not  secret,  but  well 
known,  and  that  oocasioned  tbe  great  congre- 
gation of  these  gentlemen  that  bad  nothing  to 
do  in  tbe  town,  and  so  it  was  a  nremeditated 
design  to  give  a  distorbance  in  the  place,  in 
opposition  and  affront  to  his  majesty's  charter. 
My  lord,  I  do  suppose  tbey  very  well  knew 
that  matters  of  that  nature  were  properly  de- 
terminable in  a  way  of  law ;  and  if  the  mayor 
had  no  authority  by  the  new  charter  to  do 
what  he  did,  they  knew  veiy  well  how  to  qoes* 
tion  tfim,  and  them  that  Joined  with  him,  for 
it :  but  they  did  not  thiidc  that  so  effectual  for 
their  purpose;  tbey  did  not  think  fit  to  take 
that  course,  but  rather  chose  to  proceed  in  the 
methods  of  distutbanoe,  and  that  occasioned  all 
that  Mr.  Serjeant  has  opened.  Tbe  first  step 
they  made,  my  lord,  waste  appear  in  the  town- 
hall,  there  to  make  an  election  of  their  own, 
and  there  to  cry  up  a  mayor  of  their  own 
choosing,  without  the  autbontv  of  tbe  present 
mayor ;  which  was  all  irregular  from  the  be- 
ginning to  tbe  end,   When  Uiey  bad  done  that, 
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X.  C.  /.  (sir  Qedrg«*.  Jeffcrie*).  Look  yaoi- 
Mr.  PoUexfen;  though  it  is  not  6t  for  asto 
iDterrapt  g^utkemen  whoi  they  are  making 
harangues,  yet  we  must  tell  you,  we  do  not 
take  notice  much  one  way  or  other  ot'thc  dif-^ 
ference  between  the  old  charter  and  th^  new,- 
for  our  business  is  to  mind  that  which  is  be- 
fore us  upon  the  information,  and  we  must  set 
by  all  things  that  are  not  before  us,  and  not 
take  notice  of  them  one  way  or  other.  Do  yon 
think  we  intend  to  try  the  new  charter  or  the 
old  charter  upon  an  information  for  a  riot?  If 
in  case  there  were  a  doubt  whether  the  old  one 
be  gone  or  still  in  being,  take  the-  proper  way 
for  the  determining  those  things.  You  shall 
not  think  to  be  let  in  upon  the  business  of  a 
riot,  to  try  the  Talidity  of  your  charter ;  if  you 
ha^e  a  Scire  Facias  to  repeal  the  new  charter, 
or  if  you  have  a  ^oo  Warranto  against  the  old 
charter,  in  God's  name  go  on  in  a  regular  way.' 
But  do  you  tell  me  that  supposing  the  new 
charter  is  an  ill  charter,  and  the  oM  one  a  good 
one,  that  right  or  wrong  is  to  be  tried  by  r&ble 
and  noise?  No,  the  business  we  are  to  try  is 
whether  here  were  a  riot  committed  by  these 
defendants  against  the  public  peace  or  no. 

Mr.  Holt.  My  Lord,  we  are  upon  the  point 
of  exception  to  the  witnesses ;  and  they  open 
it  themselves  that  there  is  such  a  controyersy 
in  the  town. 

Ir.  C.  J,  We  will  not  try  that  controversy 
here  at  this  time. 

'  Mr.  HoU,  My  lord,  the  information  is  spe- 
cial, it  is  groanded  upon  the  new  charter,  and 
sets  forth  that  this  ^ild  being  mayor  by  virtue 
of  this  new  charter—-— 

X.  C.  J,  He  was  mayor  defacta,  ^Lud  I  do 
not  know  but  he  was  so  dejure.  But  suppose 
a  man  do  take  upon  himself  to  be  mayor,  and 
it  may  be  according  to  the  rules  6f  Jaw  he  is 
not  mayor,  the  way  to  know  whether  he  be 
mayor  or  no  by  law,  is  to  take  the  methods 
and  proceedings  that  the  law  has  appointed  i 
but  not  by  tumults  and  riots,  we  must  have 
none  of  thojse  thin&fs  to  decide  controversies^ 
there  must  be  nothing  of  plucking  out  one 
another's  throats. 

Just.  Within$.  Pray,  Mr.  Holt^  if  the  kii|g' 
sends  down  a  charter  to  make  a  oorporatioii, 
shall  all  the  people  rise  in  a  body  a^nst  it  p 
No,  satisfy  yourself  for  that;  iftbekingsende 
down  his  charter,  the  people  shall  not  fly  in  the 
face  of  them  that  bring  i^  It  is  not  come  te 
that  yet,  nor  I  hope  never  shall. 

X.  C.  J.  No,  no,  for  the  matter  of  right,  we 
are  not  upon  this  information  to  determine 
whether  the  old  charter  he  in  being,  or  the  new 
one  be  in  being ;  but  for  that  yoii  must  go  ac- 
cording to  the  rules  of  law,  and  take  yo«r  re- 
gular course ;  and  I  will  tell  you  by  Ae  way, 
it  is  not  he  that  has  the  most  company,  that 
has  always  the"  greatest  ri^ht:  we  aH  know 
very  well,  and  I  have  been  m  a  place  that  has 
been  hinted  at  the  bar,  and  there  indeed  he^ihat 
had  most  noise,  had  always  most  right,  as  they 
thought ;  but  we  will  have  none  of  th^en 
things,  go  <m  for  youf  right  in  a  regokr  vray 


then  this  mayor  must  be  proclaimed  lip  and- 
down  the  town  upon  market-days,  when  the 
country  came  in,  with  great  n<Hse  and  great 
rabble.  We  shall  call  tlMse  that  were  present, 
who  will  give  you  an  accouot  of  the  proceed- 
ings of  alTthis  matter,  and  shew  it  to  be  a  thing 
so  enormous,  that  there  has  not  been  the  like, 
nor  can  be,  paralleled  by  any  thing,  unless  by 
.that  not  far  .off  the  common- hall,  at  London. 

Mr.  Jone$.  My  k)rd,  if  the  persons  that  had 
been  concerned  m  election  (for  the  town  of 
NottiughaoT  consists  of  particular  persons  that 
are  to  come  and  act  in  this  matter  of  the  elec- 
tion of  the  mayor)  had  been  the  only  persons 
that  were  met  in  this  .assembly,  possibly  it 
might  have  had  some  sort  of  mitigation  and 
excuse;  but,  my  lord,  here  are  mere  foreigners, 
people  that  have  nothing  to  do  in  the  matter 
nor  in  the  corporation,  but  gentlemen  that 
come  out  of  the  country  with  an  armed  multi- 
tude, and  for  them  to  come  where  they  had 
nothing  to  do,  and  make  such  a  riot,  in  such 
an  outrageous  tumultuous^  manner,  is  the  next 
act  I  know  to  the  highest 'rebellion.  For  they 
kneyr  very  well  what  the  matter  was,  by  the 
cries  of  A  Greaves !  ^Greaves !  No  Toplady ! 
no  Toplady !  No  nl^  Charter!  and  you,  see 
who  were  the  abettors.  In  truth,  the  insur- 
rection spread  so  fiur,  that  if  the  duke  of  New- 
castle,, who  is  lord  lieutenant  of  the  county, 
had  not  come  with  force,  they  had  gone  down- 
right to  blows,  and  been  all  in  bl<Md.  And  if 
such  procee^iags  be  not  publicly  punished, 
the  king's  authority,  and  the  peace  ot  corpora- 
tions can  oever  bc  preserved.  We  shall  call 
our  witnesses  to  prove  it ;  Sacheverdl  was  the 
captain  of  them,  and  we  shall  begin  with  him. 

Mr.  Piimis.  My  lord,  we  shall  rpake  it  short, 
for  we  shall  shew  without  meddling  with  the 
ok!  charter  or  the  new  charter,  it  was  a  riot 

l^cord^r.  Swear  Mr.  Wild,  Mr.  Edge,  and 
»r.Hall.    .  .  ^ 

Mr.  PoUexfen.  There  will  be  one  thing  ne- 
cessary to  be  settled  in  this  case,  mv  lord,  con- 
cerning the  witnesses;  they  call  Wild  and 
other  persons,  they  are  members  of  the  new 
corporation,  aud*we  object  against  them  as  be- 
ing witnesses  in  this  case,  and  our  objection, 
my  lord,  arises  thus :  It  will  appear  in  this 
case,  that  there  is  a  colitroversy  b!^ixt  the  old 
charter  and  eorporation,  and  this,  that  die  in- 
formation is  brought  upon  the  new  corporation, 
whether  the  old  corporation  be  still  m  bein^, 
or, was  at  this  time  in  being;  and  whether  this 
new  charter  be  a  ^oori  charter  in  law :  the  mat- 
ter depends  both  m  tlfts  court  and  in  chancery ; 
a  Scire  Facias  is  there  brought  against  the  new 
chhrter,  and  a  Quo  Warranto  here  against  the 
old* .  Now,  my  brd,  it  will  so  fall  out,  that  if 
80  be  thfe  new  charter,  upon  which  this  infor- 
Viataon  Is  tbuiided,  be  not  good  in  law,  we 
think  it  goes  with  the  defendants.  So  now 
they  call  the  i^embers  Ihut  claim  under  the 
new  corporation  to  be  witnesses,  and  thereby 
they  vifould  have  a  privilege  by 'their  own  tesu- 
mony,  to  m^Jut^in  t!ieir  interest  in  the  new 
chart««r,  which  we  tfuok  by  iaw  they  ought 
ftoltodo. 
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iGod'sMine;  we  nmt  keep  to  thcrbviiiefs    No  New  Chancrl   Then  spoke  Mr.  Siehe. 

yerell,  Sir,  oaya  he,  tlii»  is  not  oar  bnihie^i 
here  novr,  i^  oome  here  for  the  dectioo  of  % 
mayor  1^  the  c4d  oharter.  Sir,  taid  I,  I  know 
not  any  Vusinets  tou  haTo  here,  nor  a  mat 
many  gentlemen  tbat  are  here ;  it  would  &tter 
become  yon  to  be  in  another  place.  Sir,  savf 
be,  will  you  pi-oceed  to  election  or  no  ?  Sin 
says  1, 1  have  a  great  deal  more  to  do  before  I 
can  proceed  to  election ;  I  was  to  be  sworn 
myself,  and  to  swear  half-a-dozen,  before  I 
could  proceed  to  election,  in  the  room  of  those 
that  were  turned  out,  to  make  them  capable  of 
electing.  And  so  they  cried,  No  New  Charter! 
No  Nt'W  Charter !  A  Greaves  mayor !  A 
Greaves  maynr!  Then  they  cried,  Mr.  Alder- 
man Edge,  take  your  book,  and  proceed  to 
election.  Who  are  you  for,  Mr.  Mayor  f  Said 
I,  you  cannot  proceed  to  any  election  without 
my  consent,  and  1  disclaim  it ;  and  so,  gentle- 
tlemen,  ftrewell.  My  lord,  that  was  in  the 
Council-house  neit  to  the  Guildhall. 

L  C.  /.    What  day  was  tbat  ? 

Wild.  1 1  was  Friday,  Michaelmasoday,  1682. 

L.  C.  J.   Well,  ffo  on. 

Wild,  So,  my  tord,  I  adjourned  the  court 
into  the  Guildhall,  which  was  a  room  adjoining 
to  that  where  this  matter  happened,  and  we  sat 
a  while  upon  the  bench,  and  made  a  little 
speech  to  the  bureeisses  of  the  town,  and  told 
them  the  king  hwA  granted  a  new  charter,  and 
if  they  pleased  to  be  silent,  they  sbould  hear  it 
read.  This  was  after  I  was  sworn ;  for  as  soon 
as  I  came  there,  they  gave  me  my  oath,  and 
swore  me  mayor  by  the  new  charter.  We 
commanded  suence  there  several  times,  hot 
the  burgesses  were  very  tumultuous,  and  it 
was  occasioned,  as  I  beliere,  my  lord,  by  the 
coming  in  of  two  gentlemen,  Mr.  Gregory  and 
Mr.  Hutchinson,  who  came  totell  me,  the  g^- 
tlemen  in  the  other  room  had  elected  ]!Ar. 
Greaves  mayor,  and  desired  me  to  come  and 
hear  him  sworn.  Said  I,  they  cannot  elect 
without  my  consent,  and  I  disclaim  it,  I  will 
have  nothing  to  do  in  the  business.  With  that 
the  burgesses  began  to  be  so  extraordinary  tu- 
multuous and  outrageous,  and  keep  such  A 
noise  and  a  stir,  tbat  we  were  afraid  they  would 
have  plucked  us  off  the  bench ;  insomuch,  as 
one  that  was  by,  my  brother  Parker,  whispered 
me  in  the  ear,  says  he,  will  you  stay  here  to 
be  knocked  on  the  head  ?  1  told  him,  I  hoped 
there  was  no  danger  of  tliat.  We  commanded 
silence  again  and  again,  for  the  reading  of  the 
new  charter ;  and  there  was  ao  honest  gentle* 
man  in  court,  one  Mr.  Bawd,  a  barrister  a^ 
law,  tbat  took  it  and  read  it  very  distinctly  tp 
the  bui-gesses  and  the  company,  as  Car  as  Ihey 
wonld  give,  him  leave.  I  made  proclamation 
ftr  tdlenoe,  and  keeping  the  peace  divers  times^ 
and  for  all,  that  had  no  business  there,  to  dor 
part ;  but  they  were  so  outrageous,  that  alder- 
man Parker  went  away  :  he  was  afraid  of  his 
hfe,  as  he  told  me.  I  staid  some  little  time 
after  alderman  Parker  went  away ;  but  finding 
there  was  notlimg  to' be  done  for  the  noise,  I 
adjourned  the  court  to  my  own  house,  and  did 


Mr.  PoUarfem^  My  hird,  w)e  are  in  a  place 
■sv  where  we  hope  sneh  things  will  not  be, 
asd  we  desiie  to  bave  right  settled  by  law. 

Rnorder.  Swear  Mr.  Wild.  [Which  was 
dsne.]  Vnj  give  my  lord  and  the  jury  an 
aceooDtwhat  hi^pened  at  Nottingham  upon 
WirhiriBwa^Bfy,  1089.  Tell  the  whole  mat- 
terefit. 

Wild.  Hy  loid,  and  yon  gentlemen  of  the 
jury,  1  was  tbeo  mayor  when  this  ixusiness 
happcoed :  when  the  king's  new  charter  came 
dsim,  as  soon  as  it  came  to  my  hands,  I  went 
stnwhtlo  the  lown-hall,  thinkini^  to  be  sworn 
%f  the  Dewchttrter,  that  so  I  might  be  capable 
orswearing  others  in  their  rooms  that  were 
Imed  ooL  When  1  came  there,  I  desired  al- 
densaa  Parker  and  Rippon  to  go  for  alderman 
Edge,  wiw  was  at  the  chnrch,  that  we  might 
he^swoni  regalarly,  he  being  town-clerk,  who 
soitaMword  tbat  he  would  not  come ;  but  in 
sefBie  hdie  time  aiWrwards  he  came,  with  a 
gnat  many  persons  with  him,  as  Mr.  Sache- 
veieR,  and  a  great  many  others  that  had  no 
hnnces  these. 

iZecsrder.  Pray  name  as  many  of  them  as 
joeeae. 

WUd.  Mr.  SachevereD,  Mr.  Hutchinson, 
Mr.  Planaptre,  Mr.  Geo.  Gregory,  Mr.  Green, 
Mr.  Sherwbi,  sir  Thomas  Parkyns. 

Mr.  PoUerfen,   He  is  not  named  here. 

Recorder.  Do  not  disturb  him,  pray  let  him 
goon. 

Mr«  Polkxfen.  We  only  take  notice  he 
names  some  that  are  not  dowil  in  the  infor- 

X.  C.  X  Cannot  you  be  contented,  what  if 
he  does  same  others  that  are  not  there,  what 
hart  m  that  to  you  ? 

WM^   There  were  several  others,  but  these 
I  did  not  belong  to  the  town,  nor  had 
I  {here ;  srnne  of  them  were  no  bur- 
^         ,  end  they  that  were  burgfe^ses  had  no 
votes  there.     Sir,  as  soon  as  these  gemlemen 

^  into  eoQrt,  I  was  a  little,  amazed  to  see 

^y  gentlemen ;  I  took  the  king's  new 
■  out  of  the  box,  and  alderman  Rippon 
it  by  one  side  and  I  by  the  other.  Gen- 
B,  said  I,  here  is  the  king's  new  charter, 
which  he  has  been  pleased  to  grant  to  the  t<twn 
sf  Nottingham ;  and,  said  I,  Mr.  Seijeant  Big- 
had,  wdi  you  be  pleased  to  cast  yonr  eye  upon 
it,  sod  satisly  these  gentlemen  whether  it  be  a 


and  what  are  the  contents  of  it  ? 
Sr,  B^s  he,  do  you  ask  my  ojunion  as  recorder, 
«r  as  a  eounsel  r  Says  I,  i  ask  your  opinion  as 
afnend.  Theo  said  he,  I  win  not  give  you 
■y  opinioo.  Then  said  I,  Mr.  Alderman  Edge, 
wiflyoo  look  upon  it,  and  give  your  opinion, 
it  ii  your  duty  to  read  it  as  town-clerk.  Sir, 
■fs  he,  I  know  what  I  was  by  the  old 
tartir,  hot  I'clo  net  know  what  I  am  by  the 
mr.  &JS  I,  it  i»  your  duty  so  to  do.  No, 
■ff  he,  I  will  not;  so,  my  lord,  and  gentle- 
aoi  of  the  jo^7  ^^  ^^^  ^^  ^^^  people  that 
foeiB the ffOCMB,  ^®^  •^  ^^  NewChArter! 
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«U  the  rest  of  the  bunuess  there,  dectiiig  and 
■wearing  the,  mayor  and  other  officers.  My 
lord^  presently  after  I  was  come  to  my  own 
house,  oomea  Mr.  Charles  Hutchinsoih  Mr. 


Geoi^e  Gregory,  Mr.  Samuel  Richards,  and 
Mr.  Arthur  &ccacds ;  and  they  came  very  im- 
pudently and  saucily  to  demand  the  mace. 
They  said,  they  wove  sent  to  demand  the  mace. 
Said  I,  I  think  you  hare  nothing  to  do  with  it. 
L,.C.  J.  Were  they  concerned  in  the  elec- 
tion by  the  old  charter? 

wild.  No,  my  )ord,  tbev  were  not  by  the 
old  nor  new,  nor  none  at  all.  Said  they,  will 
you  please  to  give  us  your  answer,  whether 
you  will  give  us  the  mace  or  na?  Said  I,  I  re- 
ceived it  from  a  very  good  authority ;  I  re? 
oeived  it  by  the, king's  authority,  and  to  the 
king's  authority  1  will  give  it  again.  Said 
they,  Is  that  all  the  auwer  you  will  give  usf 
Yes,  said  I,  that  is  my  answer,:  so  they  went 
away.  Alter  we  had  sworn  all  the  men  that 
were  in  the  new  charter,  we  went  to  the  elec- 
tion of  a  new  mayor,  and  we  chose  Mr.  Top- 
lady  ;  and  when  we  had  chose  him,  we  went 
to  proclaim  him,  as  the  usual  manner  was,  and 
proclaimed  him  at  the  market-cross,  the  wedi- 
day-crofls,  as  we  call  it ;  and  as  we  were  pro- 
claiming our  new  mayor,  there  comes  Sherwin 
and  Green,  with  a  great  mimy  more,  about  40 
I  believe,  or  ther^ibouts ;  and  as  it  |^rew  to- 
wards night,  they  shouted  and  threw  up  their 
hats,  and  we  thought  they  would  have  fun  in 
upon  us,  and  they  cried  out,  No  New  Charter! ' 
'So  New  Charter !  A  Greaves  mayor !  A  Greaves 
mayor ! 
Mr.  North,  What  became  of  the  mace? 
Wild.    Ikentit 

L.  C.  X    W  hat  is  this  gentleman's  name  ? 
Mr.  Korth,  Mr.  Wild  :  he  was  mayor  then. 
Have  you  no  more  to  say,  Sir  ?  ^ 

Just.  WUhint,    Pray,  who  was  at  the  head 

of  all  this  rabble?  who  was  the  chief  of  them? 

Wiid,    I  believe  if  Mr.  Sacheverell  had  not 

been  tl^ere,  and  those  other  gentlemen,  we  had 

had  no  disturbance. 

Mr.  PoUejrfen.    Pray,  Sir,  let  me  ask  you, 
had  these  gentlemen  their  swords  on  ? 
Wild.    Yes. 

Just.  Wit  hint.  Did  they  abet  and  counte- 
nance the  tumult  ? 

Wild,    Yes,  they  did  abet  it. 
Mr.  North.  Did  any  body  strike  or  threaten  ? 
Wild.   There  are  some  m  court  can  tell  you 
aomethinff  of  that,  I  know  nothing  of  it. 

X.  C.  J.  I  would  know  of  you  how  many 
persons  were  present  at  this  time  when  this 
tumult  was.  Pray  name  as  many  of  them  as 
you  can.  Yon  have  named  Sacheverell,  Gre- 
gory, and  Hutchinson  for  the  first  part:  you 
have  named  about  the  business  of  the  mace, 
Samuel  Richards  and  Arthur  Riccards. 

Wild.    And  Mr.  Green  and  Mr.  Sherwin 
were  there  at  the  mariLet-cross. 
L.C.J.    Who  else? 

Mr.  Powit.  Was  Mr.  John  Greaves  there  ? 
Wild.  Yes. 
Mr.  Piwii.  Wat  William  Greaves  theie? 


Wild.    Yea. 

Mr.Povif.   Was  Ralph  Beenet there? 

Wild.    He  was  there. . 

Mr.  Povis.  Was  William  WiboD  there? 

Wild.   I  can  say  nothing  to  him.  . 

L.C.J.  Was  Samuel  Smith  there? 

Wild.    Yes. 

L.C.J.   Was  Thomas  Trig  there?- 

Wild,    Yes. 

L,C.J.   Was  Richard  Smidi  there? 

Wild.    Yes,  he  vras  there  too. 

L.C.J.  Was  John  Heethere?«~frt7(f.  Yes. 

L.C.J.  Was  WiUiam  Smith  there? 

Wild.    Yes. 

X.  C.  J.  Waa  Joseph  Turpin  there  ? 

Wild,  He  was  in  the  hall  throwing  up  his 
hat,  but  I-  did  not  see.  him  in  the  oouncil-honse. 

X.  C.  J.   Did  he  abet  the  tumult? 

Wilf^: .  Yes,  he  cried  out.  No  New  Chatter! 
No  New  Charter !  A  Greaves  mayor !  A  Greaves 
mayor! 

LC.J,   Was  NathanidChameU  there? 

Wild.   Yes. 

X.  C,  J,  Was  Humphry  Barker  there? 

Wild,   I  can  say  notning.to  him. 

X.  C.  J.   Was  Joseph  Astlin  there  ?         • 
Wild,    I  can  say  nothing^to  him  neither. 

X.  C  J,   Then  these  three  you  say  notfainc 
to;  William  Wilson,  Humphry  ^Arker,  and  ' 
Joseph  Astlin. 

Mr.  North.  Pray,  Sir,  favoar  me  with  one 
word ;  I  would  ask  you  this,  question :  Was 
there  any  proclamation  made  by  your  order  to 
have  those  depart  that  had  no  business  ? 

Wild.   My  lord,  I  did  order  it  so;  and  I 
think  the  serjeant  is  in  court ;  I  sent  him  into 
the  other  room,  and  did  ord«sr  him  to  make 
proclamation ;  he  will  give  you  an  aooonnt  of  * 
that. 

Recorder,  How  came  it  about  they  were -got 
to  church  before  you  came  from  your  own 
house?  Pray  tell  us-what  you  said  to  them  be-  < 
fore  they  went  to  church.  Were  there  any  of 
them  betbre  that  at  your  house  that  monungy 
and  what  did  you  say  to  then>  ? 

Wild.  May  it  please  your  lordship,  my  lord, 
and  gentlemen  of  the  jury,  the  new  charter 
was  not  come  till  something  la^e,  in,  the  day ; 
they  had  been  at  my  house  about,  eight  or  nme 
o'clock,  to  have  me  go>'with  them  to  chureh, 
and  they  were*  impatient  of  staying,  but  I  per- 
suaded them  to  stay ;  for,  said  I,  we. shall  have 
a  new  charter  bv  and  by.    Some  of  them  were 
my  friends,  and  I  spake. to  them  to  penmade 
the  rest  to  stay.    I  did  persuade  them  to  stay  a 
great  while,  and  went  out  from  them,  and  ciM>^e 
to  th§m  again.    At  last  news  was  brought  me, 
that  ^e  new  charter  was  within  the  limits  of 
the  town  (for  we  bad  a  spy  at  the  top  of  the 
houses)  and  that  half  a  score  were  come  with 
it ;  so  I  went  to  alderman  Edge,  and  told  that 
now  the  new   charter  was  come  tvithin  the 
bounds  of  the  town.    When  they  heard  me 
say  so,  they  cried,  Awav !  Away  !  let  us  go  to 
church ;  and  they  said  Mr.  SacnerereU  was  in 
the  street,  and  so  they  followed  him  to  church. 
Away  they  went  from  my  homie  j  Imt  a  littls 
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MoRlhejr  ivvot,  1  sudto  tbem,  Gestlemeii, 
ifTMwia  gire  botmKttle  time,  the  charted 
ville  liere  in  a  quarter  of  an  lioar  or  lesfi, 
Aodbre  pray  be  pleased  to  stay  and  see  it  be- 
ireyoQ  ^,  ibr  I  tdl  you  I  must  act  by  the 
WW  chaiter,  and  not  by  the  old. 

Joit.  Witiens,  When  you  ordered  them  to 
Bike  pmHaiatkm  of  nknce,  how  did  they 
kbare  tbemsehrea  ? 

WiU.  Tliey  were  as  tnnrahuous  as  erer 


haLHoUoKm.  Ifyou  hare  any  thing  more, 
qM&k  your  fall  kncywiedffe  of  it 

WiU.  My  l<mi,  I  dra  perceive  a  great  deal 
sf  duger  there  was ;  I  knew  not  how  it  would 
Itttfae  next  day,  we  were  afraid  of  being  knock- 
ed on  the  hena,  so  I  dispatched  a  messenger  on 
Saturday  to  nay  kud  duke  of  Newcastle,  that 
hewoau  pleaae  to  come  to  us  and  assist  us,  for 
I  beiiered  we  were  in  a  great  deal  of  danger. 
My  lord  came  to  us  on  Saturdav  night,  and 
^au  there  tin  we  were  pretty  nuiet  again. 

JUoorder.  What  did  they  do  on  Saturday, 
Ifce  Best  day? 

WUd,  It  was  the  day  of  proclaiming  the 
anyor  at  the  other  cross,  the  malt-cross,  it  be- 
iag  upon  the  market-day,  when  the  country 
the^  *         ■  «   . 


» in,  that  so  they  mi(y  be  satisfied 
^ho  k  mayor  cif  the  town. 

RBccnUr,  Did  they  proclaim  their  mayor 
that  day  ?~ir«/<^.  Yes. 

Recar^r,  Pray  speak  out,  and  tell  how 
diatwas? 

Jttst.  EoUoway.  Pray,  Mr.  Jf  a5i>r,  by  the 
eastern  and  usage  of  your  corporation,  is  the 
mavor  proclaimed  any  other  day  than  when  he 

ITild.  Yes,  the  next  day  after,  to  satisfy 
Aie  ooontry  who  are  mayor  and  sherifis  of  the 
town. 

JL  C.  /.  Were  both  the  mayors  proclaimed 
tfaatday? 

Wild,  Yes,  after  we  had  proclaimed  our 
Mayor,  prcacatly  there  came  a  great  maby 
geatfemen,  and  prochdmed  their  mayor. 

JL  C  J*   Name  them  who  they  wereP 

WUiL  My  lord,  I  was  not  so  near  them,  as 
to  ten  particnlariy  who  they  were ;  but  they 
Affcw  up  their  hats,  and  made  a  ffreat  noise : 
fbeve  are  enough  in  court  can  im  who  they 


Mr-  LovelL  Fray,  Mr.  Mayor,  will  you  tell 
us  by  whose  authority  and  direetiDn  this  as- 
aemlily  was  called  ? 

Mr.  Tkompton.  Sir,  he  asked  you  a  plam 
faeatioa,  pny  answer  it;  by  whose  direction 
was  the  assembly  calfed  ? 

WiU,  8ir,  I  do  not  know ;  they  had  no 
■nnmons  Irom  me« 

Mr.  Hidt.  Is  it  not  usual  to  meet  of  course, 
vitboot  summons,  on  the  day  of  election  ? 

Wild.  Jie^er  that  I  knew  of  without  sum- 
Bona ;  but  our  new  charter  not  being  come,  I 
iorrt  not  gire  any  summons. 

Mr.  LavelL  Is  it  not  usual  for  the  buivesses 
^foaod  wait  upon  the  mayor  to  church? 

WUd.  Yes,  those  that  ate  summoned ;  bat 
M  without  nidUBon^. 


Jnst.  WUkemi.  Is  it  usual  thafthe  muhitnde 
shonld  make  the  loMyor  go  to'church  be^  he 
has  a  mind  to  it  P 

Mr.  LmeiL  Did  you  make  any  summonf 
at  all  for  tbjst  meeting  ? 

Wild,   I  sent  no  summans. 

Mr.  FoUexfen,  It  is  all  faiid  in  your  infor- 
mation, that  the  assembly  was  summoned  by 
you. 

Witd,  An  that  I  erer  sent  ibr,  as  I  know, 
wasMr.  Seij.B^land.  There  were  two  or  three 
gentlemen  at  m^  house  that  asked  me  to  send 
for  him,  he  hanng  been  Recorder  by  the  old 
charter.  Said  I,  if  Mr.  Serjeant  Bigland  has  m 
mmd  to  oome,  he  may  come  if  he  will ;  so  I 
s^t  for  him ;  but  there  were  none  of  those 
gentlemen  that  I  named  before,  that  I  sent  for. 

Mr.  Pollexfen.  1  think  you  say  that  you  went 
from  the  oooncil-honse,  and  afterwards  went 
into  the  hall,  and  there  you  were  sworn,  and 
then  you  did  proceed  to  rMd  the  charter ;  pny, 
were  any  of  the  defendants,  or  which  of  them, 
in  the  hall  ? 

Wild,  Sir,  I  told  you  that  Mr.  Gregory  and 
Mr.  Hutchinson  came  into  the  hall,  and  Mr. 
Chamell,  and  Mr.  Tuipin  were  there  in  par- 
ticular. 

Mr.  Po^en.  What  did  Mr.  Gregory  and 
Mr.  Hutchinson  do  there  ? 

Wild,  They  came,  Sir,  to  desire  me  to  go 
into  the  councU- house,  for  the  gentlemen  had 
chosen  Greaves  mayor,  and  desired  me  to  hcaur 
him  sworn.  /  " 

Mr.  PoUexfen,  Was  Mr.  SacherereU,  or  any 
tb«le,  but  those  that  you  say  came  to  teU  you 
what  they  had  done  m  the  council-house  ? 

Mr,  Holt,  Who  staid  behind  in  the  council^ 
house  .^ 

Wild,  All  but  those  that  came  out  with  me. 

Mr.  Jones,  Pray,  to  satisfy  them,  teQ  them 
how  for  the  councd-house  and  the  hall  stand  at 
a  distance:  how  far  asunder  are  they? 

Wild.  But  jiist  oyer  the  door  threshold  from 
one  another. 

Mr.  Jon€$.  Are  they  contiguous  to  one  ano- 
ther P—lFiW.  Yes,  Sir. 

Mr.  Jones,  Can  they  comeinto  the  council- 
honse,  but  they  must  go  through  the  hall  ? 

Wild,  No,  no,  they  must  come  from  the 
hall  first,  and  so  go  into  the  council-house. 

Mr.  PoUexfen.  You  were  speaking  of  some 
of  tbe  company  that  bad  swonfe  by  their  sides. 

^i7d.    Yes,  the  gentlemen  bad. 

Mr.  Stanhapt,  Did  you  observe  Mr.  Sachet 
vereU  and  Mr.  Gregory  had  their  swords  by 
their  sides  ? 

Wild,  Yes,  to  the  best  of  my  knowledge 
they  had.  J  --8 

Mr.  Stanhope.  To  the  best  of  your  know- 
ledge ;  do  you  swear  they  had  or  no  ? 

Recorder,  Would  you  hare  him  swe^  be- 
yond his  knowledge  P  v 

Mr.  Stanhope.  Had  Mr.  Pluraptre  a  sword 
when  he  came  from  church  to  the  hall  P 

Wild,  I  see  bis  face  among  tbe  rest,  but 
they  were  so  many,  I  cannot  speak  particularly 
who  had  their  swords  on,  and  who  not;  1  be- 
,lieve  they  might  have  ail  their  swords  on. 
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L.  C.  J.  Pray,  Sir,  wjwt  do  you  meRo  by 
that  quedtion  ?  Pkunptro  w  no4  hero  before  u$. 
Mr.  Stanhope.   He  is  in  the  informatipn. 
£.  C.  /.   You  had  as  ^ood  ask  it*  Mr.  Pear- 
tree  was  there. 

Mr.  Stanhope*  My  lord,  he  said  he  was 
there,  and  his  name  is  in  the  inlbnnation. 

Ir.  C.  J.  You  had  best  ask  us,  whether  every 
man  in  the  town  had  his  sword  on.  Let  us 
keep  fo  the  thing:  before  as,  and  not  a6k  such 
impertinent  idle  questioDS  of  people  we  have 
HOUiing  to  do  with. 

Mr.  Stanhope.  Is  Mr.  Sachererell  a  burgess 
of  the  town  P 

Wild,    Yes,  he  was  a  burress  by  the  old 
charter ;  but  diough  he  was  a  burgess,  he  was 
not  one  of  the  electors.    He  had  nothing  to  do 
there,  nor  Mr.  Gregory,  nor  Mr.  PUimptre. 
Mr.  FuUer,   Who  are  the  electors  ? 
Wild,    The  electors  are  the  mayor,  alder- 
,  fenen,  coroners,  and  the  rest  of  the  council,  by 
both  charters,  and  so  he  had  nothing  to  do 
there. 

Just.  Wiihtm,  He  was  not  cdncemed  in  the 
corporation,  b6t  only  a  gentleman  buigeas. 

JL.  C  J,  How  long' have  you  been  of  the 
council  of  that  town  P 

Wild,  I  have  jtieen  there  a  great  while,  a 
dozen  or  16  vears. 

L,  C.  J.   Have  you  been  present  at  the  elec- 
tion of  mayors  before  thai  time  P 
Wild,    Every  year. 

Z.  C.  J.  Who  were  the  persons  that  used  to 
come  to  elect  mayors  before  that  time  P 

Wild*  The  old  mayor,  the  aldermen,  the 
ooundl,  the  coroners,  and  the  sheriffs,  and 
those  that  have  been  sherifls. 

X.  C.  X  Did  the  other  burgesses  use  to 
comeP— ITiU.  No. 

L.  C.  J.  Did  Mr.  Sacheverell  and  Mr.  Gce- 
goi^y  use  to  appear  for  the  election  of  mayors 
before  that  time  P 

Wild,.  No,  my  lord,  they  had  no  business 
there. 
Recorder.    At  this  time  they  had,  it  seems. 
Wild.    They  made  themselves  business. 
Mr.  iVbrM.  Pray  swear  John  Malin.  [Whfch 
was  done.] 

Mr.  Stanhope,  Mr.  Wild,  pmy  be  pleased  to 
tell  the  court  how  Mr.  Hutchinson  expressed 
his  sauoinc89,  for  you  are  pleased  to  say,  he 
aod  Mr.  Gregory  came  saucily  to  yon  P 

Wild.   So  he  did,  Sir,  he  came  saucily  to 
-  demand  the  mace,  which  he  had  nothing  to  do 
withal. 

L.C.J.   Is  Mr.  Hutchinson  here  P 
BAr.  Stanhope.   Yes,  he  is:  did  he  demand 
it  himself;  pray,  or  did  he  tell  you  the  other 
mayor  demanded  it. 

Wild.   He  came  to  demand  it. 
Mr.  Slankope.   Did  he  tell  you  from  whom 
he  came  P 

Wild,  He  said  he  cama  from  Mr.  Greaves. 
Mr.  Stamhopc,    Thca  he  did  not  demand  it 
forhimseifP 

L.C,J.  And  ifMr.Graavea  had  demanded 
it,  he  had  talked  Madly;  for  it  was  nMinJiis 


pojter  to  demand  it.  If  he  had  any  righ| to  it, 
thercxwas  a  proper  place  for  him  to  apply  to,  if 
i^were  detained  from  him. 

Mr.  Stanhope.  My  lord,  with  submisaioo,  I 
understand  no  such  great  saucinees  in  it,  to 
make  a  demand  of  an  ensign  of  (^ce. 

L.  C.  J.  But  I  say  it  was  saucy,  and  I  tell 
you  you  had  been  saucy  if  you  had  done  it ; 
for  every  man  that  meddles  out  of  bis  provmce 
is  saucy :  you  may  tlarry  that  away  with  you 
among  your  other  observations.  Every  littiti 
prickeared  fellow,  I  will  warrant  you,  must  «o 
to  dispose  of  the  government.  Let  Mr.  Hutch" 
ioson  and  Mr.  Gregory  be  as  good  men  as  they 
will,  they  had  better  have  studied  to  have  been 
quiet,  and  meddled  with  their  own  busioeaau 
And  I  will  tell  Mr.  Gregory  *  ad  concilium  ue 
*  accedas  antequam  vocens,'  is  a  rule^  and 
ought  to  be  observed :  but  we  are  wonderfuliy 
afraid,  forsooth,  to  tell  our  minds :  no,  I  \A 
you  it  was  saucy,  and*  if  you  had  gone  upon 
that  errand,  you  had  been  saucy. 

Mr.  Stofihope.  It  may  be  I  shouhl  have 
known  better  than  to  have  gone  on  such  an 
en-and. 

L.  C.  J.  So  you  would  have  done  wdl  to  do, 
and  you  should  know  better  than  to  ask  such 
insignificant  impertinent  questions  as  you  do« 
It  was  very  saucy,  I  tell  you  ;  and  if  the  best 
man  of  your  party  had  gone,  it  had  been  saucy.  _ 
You  sball  know  our  minds,  if  you  put  us  upoia 
it,  because  you  are  so  big  of  it.  We  are  come 
to  a  fine  pass,  that  every  little  prickeared  fellow 
must  come  to  demand  maces  that  are  the 
badges  of  authority,  and  they  must  not  be  UAdf 
forsooth,  that  tliey  are  saucy. 

Mr.  North.  Pray,  Mr.  Malin,  will  you  gire 
an  accouut  what  you  know  of  this  matter  ? 

L.  C.  J.  We  are  trying  people's  rights  by 
club-law :  but  by  sfrace  of  God  it  shall  not  be 
so,  so  long  as  I  sit  here. 

Malin.   I  was  then  sheriff  at  that  time. 
L.C.J.  What  lime? 

Malin.  The  time  of  the  riot,  on  Michaeimas- 
day.  I  then  being  sheriff  went  out  to  meet 
the  charter  that  was  coming  at  that  time,  and 
I  went  as  for  as  Leicester,  and  came  hack  with 
it  about  eleven  o'clock,  as  near  as  I  can  goess. 
I  came  with  the  charter  on  the  one  aide  of  him 
that  brought  it,  and  another  that  is  concerned 
with  us  that  we  led  behind,  on  the  other  side  : 
I  met  these  gentlemen  that  stand  in  this  cause  ^ 
I  will  name  them  if  you  please. 
L,C.J.   Do  so. 

Malin.  Mr.  Sacheverell,  Mr.  Gregory,  Mr. 
Hutchinson,  Mr.  John  Greaves,  Mr.  William 
Greaves,  Samuel  Richards,  Kobert  Green^ 
Francis  Salmon,  Arthur  Riocards,  Ralph  Beci- 
net,  John  Sherwin,  Samuel  Smith,  Thomas 
Trig,  William  Smith,  Joseph  Astlin,  and  Na- 
thaniel Charnell ;  I  met  these  men. 

L,C^J.  W  here  did  you  meet  these  men  ? 
Malin.  At  the  gate  called  Rye-Smitli-Gatap. 
They  were  a-coming  with  a  graat  many  mor^^ 
and  1  suppose  thay  went  before;  for  L  wen^ 
fiorward  to  Mr.  Mayor  by  the  new  charter  an^i 
by  the  old  charter  too,  and  I  met  him,  and  de^ 
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fifoed  tednfter  to  him,  tuid  aHU  there,  uiii 
the  lot  of  the  gentlemen  th«t  were  oenoomed 
«f  «Br  party  hy  the  fcing's  neir  charter,  and 
we  vent  fimn  thenoe  1o  the  GnihihaH,  and 
Ami  tiieoee  we  went  into  the  ooirof^Ubonse, 
mi  when  we  were  in  the  coancil-hoiue,  Bfr. 
Ifayerientfbr  Mr.  Eik^  avtbwn^clerk.  They 

gene  then  to  charcb ;  I  wa^  one  diat 
He  was  concerned  in  the  new  charter, 
I  aMerman  and  town-clerfc.  I  went  for 
him  to  come  to  see  the  charter  read,  and  that 
vai  aO.  I  see  them  sit  m  order,  in  that  man- 
Mr  and  form  as  they  had  need  to  do  before  in 
Armer  times,  ready  to  go  to  the  election  in  tlie 
Ycsby  after  the  war  it  used  to  be  in,  by  the  old 
charter,  for  1  hare  Wa  concerned  in  elections 
fte  fonnerway  six  or seren  years ;  but  I  nerer 
aaw  any  gentlemen  in  all  that  time  appear 
there.  Thefe  nsed  to  be  none  but  the  nmyor, 
the  sldennen,  and  the  clothing.  There  were 
none  o€  these  gentlemen,  as  ever  I  saw,  and  I 
axa  of  aeren  years  standing,  six  I  am  sure,  I 
ssppoee  leren,  but  only  one  gentleman  once, 
wfaieh  was  a  gentleman  that  alderman  Edge 
In^gfati&to  aee  the  formality,  a  gentleman 
•ftheSx-Clerfcs' Office,  as  I  remember.  This 
bong  done,  I  acquainted  Mr.  Alderman  Edge 
with  oar  errand,  but  he  did  notlM>me  to  us ;  j 
hat  some  time  after  we. had  sat  there  in  the 
esmMtl-hoiise,  .these  gentlemen  camcwith  a 
fieat  many,  I  know  not  .how  many  hundred 
came  there,  and  when  they  saw  the  mayor 
^^  ff'"''^  to  v^c*^  ^  oew  charter,  these  gen- 
tenen  began  to  stir ;  and  when  they  came  in, 
we  wondered  to  see  snch  a  bustle  of  those  that 
haj  Botfaini^  to  do  there:  and  the  first  thine 
thai  was  said,  was  spoke  by  Mr.  Sacheverdl, 
as  I  do  remember,  fori  saw  him  there;  We 
eome  here  to  dect  a  mayor  by  the  old  charter. 
fihys  Mr.  Mayor  then  to  them,  I  know  no  busi- 
feeas  you  have  here  gentlemen,  any  of  you ; 
1  upon  that  he  made  proclamation,  and  told 
they  had  nothing  to  do  there,  and  he 

I  have  nothing  to  do  with  them.  ~  So  then 
they  called  put  for  a  poll,  and  did  proceed  on 
as  for  as  their  party  went,  and  one  or  two-  of 
those  that  were  concerned  in  the  new  charter, 
but  not  as  to  any  of  their  party.  There  was 
soe  of  them,  Mr.  Hardy,  diat  gave  a  i^ote  for 
Mr.  Edge,  and  this  was  all.  But  they  would 
not  depart  at  all;  but  Mr.  Mayor  told  them 
Ihey  had  no  busmess  there,  and  he  had  nothing 
to  say  to  them :  and  with  that  he  took  up  the 
mace,  and  went  with  some  of  the  aldermen  into 
QniUhall.  And  when  they  saw  him  going 
away,  they  began  to  cry  out,  and  he  had  much- 
ado  to  escape,  they  were  so  busy  to  keep  him 
in  there.  And  <is  they  laid  their  hands  upon 
the  maee  to  stop  it,  the  serjeant  got  away  with 
it,  and  went  ont  with  the  mayor.  Tlien  says 
Mr.  Sacherereil,  Stop  the  books,  stop  the 
ho€^  two  or  three  several  times.  With  that 
there  was  one  -of  the  coroners,  Mr.  Wool- 
boose,  laid  hold  on  oneof  the  books;  and  whether 
tber^  was  any  pulling  or  tugsinr,  I  cannot 
teO;  bat  I  suppose  some  of  the  oooks  were 
'topped. 
YOl.  X. 


Mr.  Pema  Then  what  wte  done  afe  ta  the 
that  belonged  to  yon  as  sheriff? 

MaUn.  I  was  cronaed  out,  and  I  oould  liol 
lay  hands  on  my  mace;  but  the  maoe  lay  npoa 
the  board,  and  was  left  there  among  them  s 
and  I  was  crouded  out^  and  folkrwsd  Mr» 
Mayor,  for  there  vh»  no  qmetness  tlier^,  on* 
less  yon  would  stay  to  be  knocked  on  the  head* 

Mr.  Powii.   What  became  of  the  mace?     « 

Maiin.  I  sent  the  serjeant  for  it,  and  ho 
told  mo  he  demanded  it,  and  they  wav^d  not 
let  him  hare  it. 

L.  C.  J.  But  speak  your  own  knowledge, 
not  what  another  told  yon. 

Malin.  I  came  in  afterwards  there;  when 
he  told  me  he  had  been  tliere^  and  laid  his  hand 
npon  it,  and  they  rescued  it  from  him,  and  he 
could  not  have  it,  I  went  in  myself,  and  de« 
manded  the  maCe  of  the  genttemen.  There 
was  Mr.  Salmon,  Mr.  Itichards,  Mr.  Arthur 
Riccards;  there  were  four  of  them  that  told 
me  they  had  as  much  right  to  the  maoe  as  4 
had.    Gentlemen,  says  I,  that  is  strange,  I  am 

5r  your  charter  sheriff  still,  there  is  no  body 
ected  in  my  room,  and  our  usual  way  is  to 
deliver  our  maces,  you  know^  in  another  place^  . 
and  not  to  rescue  them  away,  and  detain  them 
by  violence.  Likewise  the  mace  was  a  thing 
tnat  I  paid  for ;  I  was  so  much  money  out  of 
pocket  upon'  it ;  for  that  is  our  usual  way,  it 
being  bought  lately,  every  sheriff  lays  down 
such  a  sum,  and  loses  10s.  by  it  at  the  year's 
end.  I  tdd  them  thai,  too,  I  was  sheriff  by 
the  king's  new  grant,  and  therefore  the  mace 
belong^  to  me. 

Mr.PowtX-  ^hatk  that  Arthur  Riccards? 

Malin,   ^  attorney  at  law. 

Mr.  Patpu.  He  is  none  of  the  aldermen^  i| 
he?— Ma/in.    No,  no. 

Mr.  Po9if.    What  is  Sahnon  ? 

Malin,  He  is  a  feltmonger,  or  a  glover; 
he  makes  glo?es. 

Mr.  Poms.  What  had  he  to  do  there?  wai 
he  one  of  tiie  aldermen  ? 

Malin.  He  ,was  one  of  the  old  council.  And* 
there  was  one  Bennet  too. 

Mr.  Patois.    What  is  Hichards  ? 

Malin.  He  is  a  bookbinder.  He  Wti  one 
of  the  old  council.    He  Was  coroner. 

Mr.  Paafis.    What  did  you  say  of  Bennet? 

Malin.  Ralph  Bennet  vras  one  that  told  me 
he  had  as  much  riffht  to  the  mace  as  I. 

Recorder,  Well,  go  onto  what  was  done 
the  next  day,  the  market-day,  Saturday. 

Malin.  I  cannot  say  much  to  that ;  for  f 
was  with  Mr.  Mayor  making  proclamation  of 
those  that  were  by  the  new  charter,  but  I  did 
not  see  them  proclaim  any  thing. 

Recorder,  Was  you  by  when  proclamation 
was  made? 

Malin.  I  Was  by  when  we  were  all  pro- 
claimed, but  not  when  they  were ;  but  then '- 

L.  C.  J.  Brother,  let  him  go  on  to  tell  us 
what  happened  on  the  Friday. 

Malin.  Then  Mr.  Alderman  Wild,  who  was 
the  mayor,  when  he  came  out  thence,  went 
into  the  GiuMhall,  wba«th«ra  weitahuftdaiiea 
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qiMBiioii,  I  am  teU  yoa  tbe  ranlation  and  opt- 
moil  of  all  the  jud^  aboot  that  case.  There 
if  law  for  reooyerinsf  e?eiy  man's  ri^^bt^  bai 
dub-law  is  not  the  way  to  determifie  ii|j[ht.     - 

fiecordcr.  Swear  Mr.  Rippon.  [Which  waff 
done.} 

X.  C.  J.  Yoa  know  what  became  of  aome 
of  those  apprentices,  Mr.  Heh. 

Mr.  Jennings.  Mr.  Rippon,  pray  will  yoo 
tcQ  the  court  what  yoo  kaow  of  this  riot  at 
Notiinsfham  ? 

Rippon.  Uiwn  Michaelmas-day,  1682,  about 
eleven  o'clock,  the  charter  came  to  town ;  I 
was  then  with  Mr.  Mayor,  Mr.  Wild,  so  we 
went  straight  away  to  the  hall  forthwith,  and 
we  desired  that  he  would  he  sworn  by  Mr. 
Beverly  that  was  steward.  No,  says  he,  1 
have  no  mind  to  it,  till  Mr.  Edge,  that  was 
town-cleik,  came  to  do  it  accordiitg  to  his 
office ;  so  he  desired  me  and  alderman  Parker 
to  go  to  the  church  to  desire  him  to  come  and 
do  his  office.  We  did  so,  and  spake  to  Mr. 
Edge}  Says  he,  if  they  will  please  to  come 
hither,  well  and  good,  1  shall  not  concern  my- 
self any  ftirlher.  Then,  said  we,  wiliyou  give 
us  the  hooks  that  concern  us ;  they  are  there, 
said  he,  what  would  you  have  more?  Nay, 
said  I,  I  am  satisfied ;  so  we  came  away.  As 
soon  as  we  came  back  to  the  hall,  we  told  hina 
the  message  that  Mr.  Edge  had  sent ;  so  Mr^ 
Wymondsell  that  was  deputy  recorder,  was- 
readiBg  the  charter.  Says  Mr.  Mayor,  if  yoia 
please,  I  will  be  sworn,  and  proceed  to  elecUon. 
Presently  comes  a  great  company,  Mr.  Sache-^ 
verell,  Mr.  Hutchinson,  and  a  great  many ;  if 
you  please  to  give  me  leare  to  look  upon  my 
poper  1  can  tell  you ;  there  was  Wm.  Sachc- 
verell,  esq.  George  Gregory,  esq.  Charles 
I^dtchinson,  esq.  John  Greaves,  gent.  William 
Greaves,  gent.  Samuel  Richards,  gent.  Robert 
Green,  gent.  Francis  Salmon,  gent  Arthur 
Riccards,  gent.  Ralph  Bennet,  gent.  John 
Shervin,  gent.  Wm.  Wilson  ;  I  do  not  know, 
1  must  b%  your  pardon,  I  cannot  speak  par- 
ticularly to  bim ;  Samuel  Smith,  TIkm.  Tn^, 
Richard  Smitii,  John  Hoe,  WilUam  Smith, 
Joseph  Turpin,  gent.  Nath.  Gbarnell :  1  can« 
not  say  anything  of  Humphry  Barker,  bu4 
there  w^  Joseph  AstUn,  taylor.  These  gen* 
demen  came  m  with  swoids  hy  their  sides, 
several  of  them  really  to  thetenrimn^  of  thoss 
that  were  th^re ;  I  was  very  much  atraid  my^ 
self.  So  Mr.  Mayor  looked  upon  Mr.  Edge, 
and,  says  he,  Mr.  Alderman  Edge,  will  yoia 
take  the  charter,  and  read  it,  ibr  the  satisfac- 
tion of  yourself  and  theso  gentlemen  ?  Saya 
Mr.  Edge,  I  do  not  know  what  I  am  by  that 
charter,  whether  I  am  any  thing  or  not ;  I 
knew  what  I  am  by  tbe  old  charter.  Says 
Mr.  Sacheverell,  that  is  not  our  businesa  at 
present,  we  come  to  elect  a  mayor  by  the  old 
chiirter;  and  very  hot  they  were,  and  called 
out  To  election.  To  election,  Salmon  and  these 
fellows ;  so  that  Mr.  Mayor  could  not  be  heard, 
and  to  election  they  went;  and  I  asked  Mn. 
Wild,  who  was  then  mayor,  who  he  was  for  ? 


of  bnrgoMs  galfaerad  together  ;  and  seeing 
them  so  nnaniet,  he  was  satisfying  them  as  w 
as .  he  could ;  says  he,  if  you  wdl  hear,  you 
ahaU  have  the  ciMrter  read,  either  m  Enguah, 
or  as  kit  in  Wtin,  and  then  you  will  see  thht 
sone  of  your  privileges  are  dimimsbed  ftom 
y«m,  but  inereased  rather  >  and  he  was  about 
to  read  it,  and  shewed  the  broad  seal  to  them ; 
when  in  comes  Mr^  Hotrhinsen  and  Mr.  Gre- 
gory,- to  desire,'  or  request^  or  Q)ibmand,  or 
•omening,  Mr.  Mayor  to  come  into  the  coun- 
cil-hoiise;  they  told  him  they  had  chosen 
^re^es  mayor,-  and  he  was  to  come  to  hear 
him  sworn.  With  that  the  burgesses  thai  had 
beei»  quieted  before,  and  was  so  civil  ao  to 
hearken,  and  were  about  tO'  hear  the  new 
charter  Tead,  flung  up  their  hats,  and  cried 
out.  No  new  Charter  !  A  Greaves  mayor !  A 
Greaves  mayor !  Then  alderman  Parker  durst 
not  stay  any  longer ;  says  he,  I  will  not  stay 
to  be  knocked  on  the  head.  Then  every  one 
was  frighted,  and  the  mayor  took  up  the  mace 
and  ran  away. 

Retetder.  How  many  might  there  be  in 
thehaUP 

MaUn.   I  bdieve  three  or  four  himdred. 
'.  Meo9rder.    Did  they  restore  the  mace  to 
you? 

Malin.  They  came  the  next  day,  and  would 
have  tendered  me  money  for  the  mace. 

Recorder.   What  did  you  sajr  to  them  ? 

Malin.    I  tohi  them,  I  knew  no  right  they 
'  had  to  the  mace,  and  I  would  take  no  money 
lor  it.    It  was  one  Ray  ner  that  came  and  jten- 
dered  me  money  for  It. 

.  Josh  Sollowav.  Pray,  Sir,  let  me  ask  you, 
in  the  electing,  of  your  sneriffs,  do  the  sherifls 
jpetnm  the  maoe  ^  oi^  can  any  body  require  the 
mace  before  the  gaol  is  turned  over  P 

Malin,  Yes,  my  lord,  the  ga<^  may  not  be 
tamed  over  in  a  month ;  but  the  ensigns  of  au- 
thority are  delivered  to  them  presentiy  afWr 
th^areaworn. 

Mr.  Rolt,  Pray,  Mr.  Malin,  do  you*  know 
which*  of  these  defendants  were  there  at  that 
time  when  there  was  tossing  and  throwing  up 
of  their  caps,  as  you  say  P 

MtMn.  A  great  many  of  them' were  in  the 
^uncil- house;  they  had  taken  that  room  to 
thesiaelves,  and  thrust  us  out,  and  none'  of 
them  Came  into  the  hall  but  Mr.^  Hutchinson 
and  Mr.  Gregory';  and  the  buigesses  were 
very  quiet  till  they  came  and  demanded  Mr. 
Wild  to  come  and  hear  their  mayor  sworn. 

Mr.  HoU.  How  long  did  Mr.  Gregory  and 
Mr.  Hutchinson  stay  in  theJiall  ? 

JMaUn,  I  do  not  know ;  they  staid  so  long 
as  to  demand  the  mayor  to  come. 

Mr.  Uolt.  Didthey  carry  themselves  peace- 
ably and  civilly  while  they  were  there:?  ~ 

JLC.X  WhathadtbeytodotiiereP  task 
yoa  that,.  Mr.  Holt;  and  in  case  you  have  a 
Blind  to  have  some  questions  asked  and  an- 
«wered,\I  will  put  yon  in  mind  of  a  case  of  a 
parcel  of  apprentices  in  JLtondon,  that  were  met 
together  about  pulling  down  some  houses  in 


Moorfields :  and  in  case  you  ask  ma  another  ,  Says  he,  I  do  not  understand  by  what  autho 
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Riocanli,  to  demand  the  great  mace  for  Me. 
Greaves,  as  he  was  mayor :  Said  Mr.  Wild^ 
what  iihall  I  do  ?  Why,  said  I,  ^  down  aod 
giv^  them  their  aoower;  tdl  themtbejT  aro 
saucy  iellowa  to  do  any  saeh  thing :  ttava  h«^ 
they  are  gentlemen ;  why  then,  said  I,  tcU 
them  they  mig^t  know  better  than  to  do  so. 
So  he  went  down  and  told  theo^ ;  said  he,  I 
received  it  by  good  authority,  and  will  nerer 
part  with  it,  but  to  as  good  an  authority  as  I 
receired  it.  So  we  staid,  and  went  on  and  did  tho 
buaioess  of  the  dky  ;  and  afterwards,  between 
five  and  six  o'clock,  we  went  to  the  cross, 
and  there  proclaimed  the  mayor  by  the  new 
charter^  according^  to  the  custom,  and  rrtunfed 
every  one  to  our  own  booses.  The  next  day 
we  were  afraid  of  making  a  disturbance ;  but 
about  nine  o'clock  we  went  and  proclaimed  tho 
mayor,  and  about  eleven  there  came  all  these 

S^tlemen,  and  there  they  proclaimed  Mr. 
reaves  mayor,  which  was  upon  the  Saturday, 
accompanied  by  all  these  peraons,  as  near  ai  I 
can  say. 

Mr.  Poms.  Was  Mr.  Sacheverell  then  then  P 

Rippon,   Yes.  , 

Mr.  Powis.    Were  nil  the  rest  there  ? 

Rippan.  To  the  best  of  my  knowledge  they 
were. 

Mr.  Jlblt,  Can  you  ssty  Mr.  SacheraeU  was 
there? — Ripprni.  Yes,  he  was. 

Mr.  Holt,   Who  was  there? 

Bippon,  There  was  the  two  Greayes's,  and 
Green,  and  Richards,  and  Bennet. 

Mr.  HoU^   Did  you  see  them  there  ? 

Rippon,   Yes,  I  did. 

Recorder,  Rippon,  pray  will  you  recollect 
yourself,  and  teU  the  court  who  was  there  on 
the  Saturday? 

Rippon.  Mr.  Sacheverell,  Wm.  Greaves, 
John  Greaves,  Samuel  Richards,  Salmon,  Ar- 
thur Riccards,  Ralph  Bennet,  John  Sher>nu, 
William  Wilson. 

Rjscorder.    Was  Wilson  there  ? 

Rippon,    Yes,  I  see  him  myself^  * 

Recorder.   What,  rejoicing  ?     . 

Rippon.  Yes,  he  was  Te|oicing'  as  the  rest 
did,  to  the  terrih^inff  of  us  all. 

Recoreler.   Was  ne  in  the  croud  ? 
.  Rippon,   Yea. 
^  Mr.  North.   Will  jou  aak  bim  zny  thing, 
gentlemen  ? 

RipfMm.  1  know  nothing,  if  it  please  your 
lordship. 

Mr.  ISolt.  Pray*  Sir,  this ;  can  you  say  that 
Mr.  Sacheverell  Md  his  sword  on,«n  Michael*^ 
mas-day  ? 

Rippon.   Yes,  certainly  be  had  one  oo. 

Mr.  Holt.  Can  yon  take  it  upon  your  oath 
he  had  ? 

Rippon.  Nay,  there  will  be  several  that  wiA 
swear  it,  I  will  warrant  you  ;  and  1  am  sure 
you  would  have  been  afraid  if  you  had  been 
there. 

X.C./.  Were  Mr.  Hutchinson,  or  Mr.  Gre- 
gory, borgeeses,  either  by  the  new  or  ol4 
charter  ?—ittM>on.  No,  they  were  not. 

L,  C.  J.  Were  Mr.  Sachet etel),  and  any  of 


lily  MMeoftiwae  gentlemen  come  here:  they 

areacfaMied  by  the  old  charter,  and  I  think  it 

wot  better  for  yon  to  be  elsewhere:  they  tlieo 

iMwhohe  was  for  ?  Says  he,  1  am  for  none: 

to  they-aakedaMermai^ Parker,  and  he  said 

^suDe ;  and  when  we  see  they  would  have  no- 

diing  d<Hie  but  that,  we  withdrew  into  the  hall, 

aad  fell  i^oa  swearing  the  mayor.    We  swore 

Ub,  and  JQBt  finished  the  oath,  and  the  people 

«ere  very  sSest,  and  he  drew  out  the  charter, 

nd  shewed  the  broad-seal,  and  said.  Here  is 

the  king's  new  charter,  I  am  very  confident 

noaeefyour  immunities  and  your  privileges 

JOU  are  deprived  of:  and  there  bemg  some 

fillle  stir,  said  I,   pray  be  quiet  and  silent, 

while  you  lienr  it  read ;  at  last  they  were  very 

mUui  and  qniet,  and  we  thought  it  would  have 

been  a  werj  fair  business ;  when  in  comes  Mr. 

Hntcbimon    and  Mr.  Gregory,  to  tell  ]!|fr. 

Mayor  that  they  desired  his  company,  as  the 

GOBUMi  was,  to  be  at  the  swearing  of  Mr. 

Oveavcs,  mayqr,  for  so  the  old  mayor  ought  to 

be,  or  dse  he  is  no  mayor,  unless  he  be  sworn 

%]r  the  peecedioc'  mayor.    Says  he,  I  have  oo- 

Xbrng  to  say  to  him,  I  know  no  mayor  that  he 

ii;  we  are  about  oar  own  business,  obeying 

die  king's  authority  and  his  charter.    This 

oo  sooner  md,  but  they  had  animated  the 

titode  of  people  that  were  there,  that  they 

4hng  op  their  hats  in  a  very  irreverent  posture, 

w  1  never  saw  the  like,  shouting  and  crying 

sot.  No  new  Charter !  A  Greayes  mayor !    I 

was  &in  to  secure  the  charter ;  and  a  farren- 

duK  waistcoat  that  I  had  on,  was  all  rubbed  to 

-peoestasave  the  charter,  and  I  had  much- ado 

to  save  it.  My  brother  Parker  he  was  so  afraid, 

he  got  off  tibe  bench ;  Prithee,  s^id  I,  stay ; 

Ibreertainly  they  dare' not  do  these  things; 

says  he,  1  am  alraid  of  my  life,  and  fare  you 

wdl.     Mr.  Bfayor  and  1  sat  a-while,  for  >ve 

Imew  not  which  way  to  take,  but  at  last  we  got 

-away  thtoagh  them :  but  if  I  touched  ground, 

I  wKb  I  mi^ht  never  see  m  v  wife  again. 

2..  C  J.  Now  whether  that  be  a  curse  that 
^tfaou  layest  upon  thyself  or  no,  I  cannot  tell. 

Ripptm.  Had  you  been  there,  Sir,  you  would 
itave  been  afraid  too. 

Recorder.  Pray  speak  that  again. 
Rippan.  1  say  agam,  when  I  went  away 
down  with  Mr.  Mayor,  I  did  not  touch  the 
^nmnd  for  eight  or  nine  yards  together  ;  for 
Siey  would  not  make  way,  and  they  pulled 
me  by  the  gown,  several  or  them  ;  and  if  any 
body  else  bad  been  there,  he  would  have  been 
aflt^ted. 

Mr.  Powis.  How  long  did  they  continue  the 
rabble  op  ."^ 

Rippon.  So,  Sir,  we  got  straight  away  to 
Mr.  Wild'a  house,  that  was  then  mayor,  and 
we  did  «wear  him  accordingly  as  the  nsoal  way 
was:  for  the  charter  impowered  tis,  as  Mr. 
Wyoaondsell  told  us,  that  we  might  elect  any 
vliere ;  so  we  fell  to  the  business  of  the  day, 
aad  hf  that  time  we  had  three  parts  done,  they 
had  done,  and  proclaimed  th^r  mayor:  but 
iboi  they  oome  and  send  Mr.  Hutchinson,  and 
Xc  Gregiiryy  Samael  Bichards,  and  Arthur 
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these  gsenUemen  ever  prefleDl  at  any  other  elec- 
tion? 

Rippon,  It  is  possible,  after  the  election  is 
0?er,  they  might  invite  gentlemen  to  feast  at 
their  houses,  but  uef  er  to  have  any  concern  in 
the  election  in  the  least. 

X.  C.  /.  How  many  elections  have  you  been 
present  at  ? 

Hippon.  I  came  into  the  council  at  the 
king's  coming-in,  and  I  have  been  alderman 
live  or  six  years. 

Mr.  Fowls.   He  came  in  by  the  regulation. 

M^.  Pollex/en,  Pray,  whereabouts  was  it 
the  mayor  was  sworn? 

Rippon,    At  his  own  house. 
'  Mr.  Pdlerfen.    Whereabouts  were  the  she- 
rifis  sworn  ? — Rippon,  What  sheriffs  ? 

Mr.  Fgllexfen,  Malin,  the  witness  that  was 
before, 

X.  C.  J.    He  was  the  old  sheriff. 

Mr.  Holt,  And  where  were  the  new  sheriffs 
sworn  ?-^Rippon,  At  the  mayor^s  house. 

Mr.  Pollexfen.  Was  Mr.  Malin  sheriff  by 
the  new  charter  ? 

Mr.  Holt,  Was  it  before  the  election  of  Mr. 
Greaves  mayor,  or  after  ? — Rippon,  After.    ' 

Mr.  FolUxfen.  Was  Mr.  Malin  by  the  old 
charter^  or  by  the  new,  sheriff  ? 

Rippon,    By  the  old. 

Bir.  Folkxfen,  And  not  by  the  new  ? 

Rippon,    No. 

Mr.  Pollexfen,  He  says  he  was,  and  you 
say  he  was  not. 

Rippon.  For  that  day  he  was  so,  but  then 
he  went  out. 

Mr.  Pollexfen,   Did  the  mayor  return  to  the 
«  hall  after  he  was  sworn,  or  after  you  left  the 
ball  in  the  fright  ? 

Rippon,  We  went  straight  to  Mr.  Wild's 
before  he  was  sworn,  and  then  we  swore  him 
there. 

Mr,  Pollexfen,  But  the  Question  asked  you 
IS,  Did  Mr.  Wild  return  back  to  the  hall  after 
he  had  taken  his  oath,  and  was  sworn  in  his 
house  ? 

Rippon,  No,  he  staid  in  his  bouse ;  it  is  not 
ysual  for  the  mayor  to  go  back  to  the  hall. 

Mr.  Pollexfen.   Did  he  go  to  the  cross  after-  , 
wards? — Rippon.  Yes. 

X,  C.  J.  It  was  on  Micliaelraas-day  that  he 
.  was  sworn ;  and  it  was  by  their  proclamation 
made  at  the  cross,  tiiat  he  was  sworn  mayor 
that  day  ? — Rippon.  Yes,  my  lord. 

X.  C.J. ,  And  was  it  the  day  after  that  they 
proclaimed  Greaves  to  be  ma^ or  ? 

Rippon.    Yes,  my  lord ;  it  is  true,  to  the 
,    terror  of  us  all ;  1  will  assure  you  it  was  a 
wondtir  there  was  no  more  mischief  done. 

Mr.  Pollexfen.  These  gentlemen  were  not  in 
town  that  day. 

X.  C.  J.  Take  you  your  liberty  to  make 
your  defence  afterwards ;  but  you  n^ust  distin- 
guish, there  are  two  days,  and  some  people 
were  one  day,  and  some  the  other;  some  peo- 
ple were  at  the  time  of  the  election,  that  were 
not  at  the  market-place ;  and  some  were  at  the 
parket-plaoe,  that  were  |K>t  at  the  efectiop. 


Just.  Ho/io»ay.  That  day  Greaves  WMthvi 
chosen  mayor  in  that  tumomious  maooer^  did 
any  of  these  persons  take  upon  them  to  swear 
Greaves,  when  they  had  thus  chosen  him  ? 

Rippon.  We  went  out  into  the  hall,  aod  ill 
that  time  they  did  swear  him. 

Recorder.  Was  Mr.  Greaves  sworn  that  dxy 
by  the  pretended  election,  Malin  ? 

Malin.    Yes,  by  the  coroner. 

X.  C.  /.  But  l.perceive  by  their  old  charter, 
there  was  no  mayor  to  be  sworn,  but  by  th« 
old  mayor  that  went  out. 

Mr.  Stanhope,  Did  not  the  coroner  use  to 
swear  the  mayor  by  the  old  charter  f 

Rippon,  Yes,  hut  in  the  presence  of  the 
new  mayor ;  he  was  by  always. 

X.  C.  J,  What  do  vou  mean  by  swearing 
of  him  by  the  coroner  ?  Hark  you,  upon  your 
oath,  was  there  ever  any  mayOr  of  Nottingnam, 
in  your  time,  sworn  but  in  the  presence. of  the 
old  mayor? — Rippon,  No,  never,  my  lord. 

X.  C.  J,   Do  you  call  that  swearing,  becauM 
he  reads  the  oaih  lo  him  ? 
'  Mr.  Holt,   The  coroner  has  authority  fo  to 
do,  as  we  shall  shew  you  by-and-by. 

Mr.  Fowls,  Then  swear  Heynolds.  [Whidb 
was  done.] 

Reynolds.  I  brought  down  the  charter,  my 
lord. 

Recorder,  I  would  ask  Rippon  a  questioa 
before  he  goes  out :  Let  us  know  of  you  wherp 
the  old  mayor  was  sworn  by  virtue  ot'  the  new 
charter  ? 

Rippon,  I  cannot  tell  that ;  the  new  mayor 
was  sworn  by  the  new  cfiarter,  at  the  oUI 
mayor's  house. 

Recorder,  The  other  two  witnesses  di^ 
swear,  that  the  old  mayor  was  sworn  in  jthe 
hall ;  but  he  says  he  was  by«  when  the  new 
mayor  was  swornin  the  old  mayor's  house.  ^ 

X.  C.  J,  It  is  understood  upon  the  receipt 
of  the  charter.  Wild,  who  was  the  present 
mayor,  was  sworn  in  the  hall ;  but  afterwards, 
by  reason  of  the  hurly-burly,  and  noise,  tfaeY 
went  away,  ^nd  chose  the  new  mayor  at  Wild^ 
house ;  that  is  the  fact  that  is  swoi-n. 

Recorder.    It  is  right,  my  lord. 

Ffiwis.  Pray,  Reynolds,  will  you  tell  my 
lord  the  whole  story  ;  for  you  it  seems  brought 
the  charter  down. 

Reynolds.  My  lord,  I  brought  the  chartev 
from  London ;  and  when  I  brought  the  charter, 
1  was  sent  by  Mr,  Mayor,  to  acquaint  ^r. 
Edge,  that  the  charter  was  come,  and  the 
mayor  desired  him  to  come  and  hear  it  read  j 
Mr.  £dge  asked  if  the  mayor  would  not  come 
to  church ;  I  told  him  he  was  at  the  town-, 
hall.  When  we  came  to  the  council- house, 
proceeding  to  have  the  charter  read,  and  ail 
those  things,  Mr.  Sacheverell,  and  a  great 
many  others,  came  to  the  council-house  ;  and 
there  the  mayor  offered  to  Mr.  Bi^la^d  the 
new  charter,  that  if  be  would,  he  mij^ht  read 
it.  Mr.  Sacheverell,  after  some  little  discourse, 
told  him  that  was  not  their  business,  they  were 
come  to  elect  a  mayor  by  the  old  charier : 
Says  Mr.  Mayor,  I  do  not  j^now  an^  authofij^ 
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jimbafe  i»  ded  a  mayor.  Says  be  tome, 
jBike  jour  |irocUm«tioD  £br  all  t&oee  to  depart 
that  i»re  no  bounesi;  which  acoordiDgly  I 
§i;  and  then  came  aloag,  and  catched  up  the 
juoe;  and  Mr.  Aldennaa  Rippofi,  and  Mt. 
Mayor,  came  into  the  eonunOD-haU ;  and  there 
told  the  borraaea  thai  were  met,  tbattfaeking 
liad  granted  them  a  new  charter,  and  there 
w^  nooe  of  their  privileges  diminished ;  ai|d 
if  Ibcy  would,  they  ahoauT haye  it  read  in  £ng- 
fah  or  in  Latin.  Then  they  went  to  swear 
Mr.  Alderman  Wild,  according  to  the  new 
giant.  Preseiiily  Mr.  Hutohinioo  and  Mr. 
Gregory  caiae  in,  and  told  him  they  had  elect- 
ed Mr.  Greaves  mayor,  and  if  he  would,  he 
oiigfat  oome  and  hear  him  swojn ;  he  said,  he 
losew  BO  authority  ibey  had  for  it,  and  denied 
any  saeh  election.  Then  there  were  such 
aboQlB,  as  soon  as  ever  the  mayor  had  given 
bioi  that  answer.  No  new  Charter  (  No  new 
Charter!  A  Greaves  mayor !  A  G  reaves  mayor ! 
that  though  nlence  was  proclaimed  divers 
tioies,  yet  there  was  po  hearing  iiiui  speak  : 
whereupon  he  adjourned  the  court,  and  we 
vent  to  the  mayor's  houKe,  and  there  they 
tkue  the  ^ew  mayor,  l^r.  Tpplady,  and  he 
was  sworn;  and  then  we  came  to  the  eross, 
where  they  used  to  proclaim  the  pew  mayor, 
and  thea  came  down  Mr.  Sherwiu  and  Green, 
with  a  great  many  others,  shouting.  No  New 
Charter !  No  new  Charter !  A  Great  es  mayor ! 
A  Greaves  mayor !  The  next  Saturday  follow- 
ing, a  great  many  or  them  went  to  proclaim 
him  at  the  cross  agJMn»  among  the  rest  Mr. 
Pierpottt. 

Kecorder.   Was  Gregory  there  .too  ? 

R^wUds.    Yes,  1  think  so. 

Mr.  James,   Did  you  nuke  proclamation  at 
the  oommon-faall,  tor  all  to  depart  that  had  no 


Ra^moU$.  At  the  council- ^ouse  I  did,  be- 
hre  we  came  to  the  common-ball. 

Jdh*.  Jone$.  Do  you  remember  who  was  there? 

ReynMs.  Mr.  SaehevereU  and  Gi-egory, 
and  others. 

Mr.  Jona.  Did  they  conlkrae  there  ? 

Reynolds.   Yes; 

Hr.  Pollex/en,  Did  Mr.  Sacheverell  make 
any  noise  there  ? 

Reynolds,  There  was  a  great  noise  in  the  hall. 

Mr.  S.  Ward.  Did  you  hear  any  thing  con- 
cemii^  the  stopping  of  the  books  r 

Reynolds.  1  beard  Mr.  Sacheverell  cry  eiit, 
Btay  the  books !  Stay  the  books  I 

M^*  WulUr.    What  books  did  he  mean  ? 

Reynolds.  -  They  were  some  of  the  books 
tiftat  Belonged  to  the  town. 

Mr.  StQTihope.   Were  they  the  poU-books? 

X.  C  /.  What  do  you  mean  by  poll-books  ? 
Tbeie  was  no  need  of  a  poll  that  1  can  hear  of. 

Bir.  Powis.  What  do  you  know  about  Iheir 
coming  to  demand  the  mace  ? 

Reynolds.  Yes,  there  was  Mr.  Gregory, and 
Mr.  HutchiiUon  came  to  the  mayor's  to  de- 
mand the  mace,  and  he  asked  them  who  sent 
them ;  they  sai^t  ^Ir.  Greaves^  tl^u  (aayor  that 
was  chosen,  had  sent  ^eiq, 


Mr.  EoH.  Yoa  speak  of  a  proclamation^ 
jvfaere  wasit? 

Reynolds.  Yes,  I  did  make  proclamation  in 
the  counol-house,  to  bid  all  depart  that  had  no 
busineso. 

Just  Withens.  How  came  you  to  make  that 
proclamation? 

Reynolds,  The  mayor  bid  me,  and  I  did  it. 

Mr.  Holt,   Was  t.te  mayor  sworn  then  f 

Reynolds,  It  was  before  any  thing  was  done. 

Mr.  Holi.  Was  it  before  he  was  sworn  upon 
the  new  charter,  upon  your  oath  ? 

Reynolds.   It  was  in  the  council- house. 

Recorder.  It  was  when  yon  were  crying  up 
your  Greaves  mayor. 

Mr.  Powis.  Afterwards,  did  you  observe  they 
headed  the  rabble  at  any  time  afterwards? 

Recorder.  Swear  alderman  Parker.  [Which 
was  done.] 

Mr.  Jones.    Are  y on  swoni,  Sir  ? 

Parker.    Yes. 

Mr.  Jones.  Why,  th^,  will  you  please  to 

five  my  lord  and  jury  an  account  of  what  you 
now  of  this  matter  ? 

Parker.  At  Michaelmas-day  was  twelve- 
month, I  came  to  Mr.  Gerras  Wild>  house, 
who  was  then  mayor.  It  was  about  1 1  o'l^lodK 
that  I  was  there.  There  were  a  great  many 
met  that  used  to  meet  that  day,  in  order  to  the 
choosing  of  a  new  mayor,  and  there  were  a 
great  many  others  that  the  mayor  did  not  knew 
of  their  coming  there ;  for  he  gave  no  order, 
be  said,  tor  seyeral  of  them  that  came,  to  ap- 
pear there.  They  did  importune  him  ;rery 
much  to  be  pfone,  m  order  to  the  election  of  ^ 
mayor.  Said  I  to  the  mayor,  we  do  expect  a 
charter,  and  if  we  should  go  on  to  the  choosing 
of  a  mayor,  we  should  be  all  in  confnsion.  So 
after  a  while,  the  dissenting  party  witbdiew 
out  of  the  house.  Some  gentlemen,  it  seems, 
met  with  them,  and  went  forward  towards  St. 
Mary's  church.  Immediately  afler  came  the 
charter  down  by  him  that  was  last  swom«  We 
were  sent  up  to  the  church  to  desire  alderman 
Edge,  that  was  the  town- clerk,  to  come  and 
read  the  cfaaiter,  abd  to  let  us  know  how  we 
were  to  proceed  in  relation  to  the  work  of  the 
day.  He  saic^be  would  uot  come.  Aflerwards 
we  went  to  the  towu-hall,  into  the  council* - 
chamber;  aUd  after  some  little  time,  says  Ms. 
Mayor  to  me,  brother  Parker,  I  would  desire 
yon  and  Mr.  Rippon,  and  Mr.  Sheriif  Malie, 
to  go  up  to  the  church,  and  desire  and  com-, 
maud  my  brother  Edge  to  come  ijowp,  ^d 
assist  us  4n  this  business ;  so  we  did  ffO  up  and 
spake  to  my  brother  Edge ;  said  I,  D|r.  Mayor 
desires  you  to  come  down,  the  charter  is  comey 
and  be  would  have  you  come  and  read  it;  and 
said  I,  if  Mr.  Serjeant  Bigland,  and  Mr.  Alder- 
man Greaves  will  come  down,  they  may  be 
satisfied  there  is  a  charter,  and  we  cannot  a^ 
otherwise  than  by  that  oharter.  Alderman^ 
Edffe  said,  He  knew  there  was  an  old  charter, 
and  what  hs^  was  by  that  cbarter ;  he  did  not 
know  of  any  new  one,  and  would  act  km  the 
old  charter,  and  not  by  the  new  one.  When 
we  cappie  d!owid  to  Mr.  Mayour,  said  I,  m  brq* 
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tber  Edge  will  not  come  down  among  you ; 
here  is  a  special  cofomission  m  the  charier  di- 
rected to  four  of  us,  or  any  two  of  them,  to 
swear  you  mayor ;  we  must  do  that  the  first 
thing  we  do,  and  go  forward  ih  that;  for  we 
can  00  nothing  till  you  are  sworn  mayor.  By 
and  by  comes  down  a  great  many  persons,  Mr. 
William  Greayes,  my  brother  Edge,  Mr.  Sadie- 
vereD :  if  you  please,  I  will  look  in  my  paper, 
and  read  their  names,  that  I  may  be  more 
certain. 

X.  C.  J.  Ay,  look  npon  your  paper,  to  re- 
fresh your  memory. 

Tarker.  There  was  SachcTerdl,  Gr^ory, 
Hutchinson,  the  two  Greaves's,  Samuel  Rich- 
ards, Robert  Green,  Salmon,  Arthur  Iticcards, 
John  Sherwin,  Ralph  Bennet,  and  Wilson,  the 

.  rector  of  St,  Potci-s 

Recorder,    Was  he  there? 
Farker.  Yes;  Samuel  Smith,  Rd.  Smith, 
Trigg,  Hoe,  Barker,  CharnelL 
LC.J,   Was  Barker  there? 
Parker,   Yes,  I  hare  his  name  down  in  this 
not^.  ^ 
X.C./.  ,Well,ffoon. 

Pmrker.  First  they  forced  into  the  council- 
house,  and  forced  us  out :  so  I  told  Mr.  Sache- 
Terell,  said  T,  you  hare  nothing  to  do  here. 
Recot^der,  What  said  he? 
Parker,  Said  he,  I  have  to  do  here,  I  anal 
concerned  if  I  am  a  burgess.  Said  I,  no  bur- 
cess  acts  here  but^  gown- man ;  for  it  is  only 
uie  mayor,  aldermen,  and  dothing  that  are 
concerned  in  the  dection,  and  we  nerer  have 
any  gentlemen  among  us. 

Mr.  PowU.  Did  thev  behave  themsdves  so, 
as  that  you  were  afraid  of  mischief  ? 

Parker.  S^id  1  to  some  of  our  friends,  gen- 
tlemen, take  the  majror's  mace  into  your  hands, 
for  they  were  for  seizing  the  great  mace  that 
belongs  to  the  mayor.  And,  said  I,  take  care 
ofthe  books.  Said  Mr.  Sacheverell,  Stop  the 
books.  There  was  coroner  Woolhouse  taking 
them  in  his  hands.  Said  I,  take  notice  who 
dares  take  the  books ;  and  said  I  to  Mr.  Sache- 
verdl,  vou  have  nothing  to  do  with  the  books, 
the  books  belong  to  us.  Says  he,  take  notice, 
I  will — in  a  menacing  way,  and  then  held  his 
tongue.  Said  1, 1  am  sorry  to  see  things  here 
this  day :  I  have  been  a  member  of  the  corpo- 
ration, and  been  present  at  these  elections  for 
18  years,  and  1  never  see  such  a  thing  as  this ; 
and  said  I,  1  profess  I  could  almost  cry  to  see 
these  dissentions  made  amonc  us.  Said  I,  I 
must  go,  being  one  of  those  mat  was  in  com- 
mission to  swear  the  mayor,  my  brother  HaU 
is  not  here,  and  my  brother  Edge  is  with  them ; 
if  they  keep  me  here,  the  mayor  cannot  be 
sworn ;  so  I  pulled  off  my  gown,  and  at  last 
when  ^they  see  I  was  resolved  to  go,  with 
dioving  and  crouding  I  got  through.  But 
when  the  mayor  was  sworn,  said  f,  you  must 
now  act  as  mayor,  and  eive  order  i'or  the  peo 
pie  to  depart:  so  he  did.  Says  he,  will  you 
stay :  No,  said  1, 1  dare  stay  no  longer ;  the 
rabble  are  buoyed  up  to  that  height,  that  f 
am  afraid  we  sofldl  be  knocked  on  the  head. 


So  I  went  to  my  brotber  Mali's,  and  I  said  to 
his  ivife,  sister,  either  give  me  a  glass  ot*  wine 
or  sack,  for  I  am  even  spent. 

X«  C.  J.  That  was  to  recover  his  heart  agmht 
that  wa»<sinking ;  for  an  alderman's  heart  ge- 
nerally sinks  in  such  a  fright. 

Parker,  We  did  proceed  on  then,  and  1 
•went  back  again  :  Said  1,  if  they  must  be 
knocked  on  the  head,  I  will  go  and  be  knodKd 
on  the  head  with  them. 

X.  C.  J.  Ay,  his  courage  came  to  him  again, 
when  he  had  a  glass  of  wme. 

Parker,  1  met  them  half  way  :  Said  I  to 
the  mayor,  let  lis  go  to  your  hduse  now,  and 
let  us  prf>ceed  on  to  choose  a  mayor,  and  swear 
him,  and  all  other  officers.  '  But,  said  1,  .we 
have  nobody  to  assist  us,  we  must  do  as  Well  as 
we  can.  And  we  went  thither,  and  proceeded 
to  choose  a  new  mayor,  and  then  new  8herif&» 
and  coroner,  and  chamberlain,  and  we  gave 
them  thdr  oaths.  And  afier  all  this,  we  went^ 
according  to  the  andent  custom,  to  the  wedt 
day-cross,  and  there  we  gave  orders  tor  pro- 
clamation to  be  made,  to  give  notice  to  the 
corporation  who  was  then  mayor,  who  were 
tlien  aldermen,  who  were  theu  sheriflb,  wIm> 
were  then  coroners,  and  wbo  was  then  cham- 
berlain for  the  year  ensuing.  Whilst  this  was 
doing,  Mr.  Sherwin,  Mr.  Green;  and  a  grest 
many  of  them  came  down  hollowing  and  shout- 
ing. No  new  Charter!  No  new  Charter! 
they  cared  not  for  the  new  charter,  it  was  not 
worth  a  groat. 
L.C,J.  Who  said  that? 
Parker,  Sherwin,  a  man  of  a  good  estate. 
They  were  ffoing  fast  avpay :  No,  said  I,  pray 
go  on  the  old  rate,  we  are  m  a  good  cause,  and 
we  do  not  fear  them  a  pin ;  if  they  do  lay  on, 
it  will  be  to  thdr  cost. 

L,  C,  J,  Well  said,  thou  hadst  drank  a  good 
glass  of  sack,  I  perceive,  for  thou  wer'(  m  a 
horrid  fright  before. 

Parker,  The  next  day  they  oouM  command 
all  the  counsel  in  the  town  to  attend  them  with 
their  ne#  mayor.  Greaves.  There  was  Ralpk 
Edge,  John  Sherwin,  and  a  great  manv  gen* 
tleroen,  with  swords  by  thdr  sides,  walkra  to 
the  market -cross,  and  made  proclamation. 
And  after  that  was  done,  tliey  continued  this 
on  Sunday. ;  for  on  Sunday  Mr.  Greaves,  the 
mayor,  came  with  abundance  of  people  at  his 
heels,  not  gentlemen,  but  gown- men,  those 
that  were  ot  that  party,  and  offered  to  come 
into  the  seat  were  the  mayor  \%  as ;  and  we  were 
so  fearful  of  disturbance,  that  we  were  forced 
to  have  a  guard  to-  preserve  the  mace,  and  to 
secure  it  from  bdng  taken  away  by  violence  ; 
and  we  writ  a  letter  to  London  to  my  brother 
Hall  to  acquaint  him  with  it,  and  sent  post  t<r 
my  lord  duke  of  Newcastle,  to  let  him  know 
how  it  was,  that  we  were  afi-aid  of  being  knock- 
ed on  the  bead ;  and  his  grace  was  so  kind, 
that  he  immediately  came  to  us,  and  was  there 
oxlock,  and  then  we  begun 


about  four  or  five 
to  be  a  little  in  hope. 

L.  C,  J,    Then  you 
again? 


began  to  be  in  heart 
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Parker.  They  hare  had  ntch  cftbals,  and 
mtedngB,  and  clubs,  that  we  have  often  been 
iMdofthem. 

Mt.Hoii.  I  suppose  they  can  drink  sadc  as 
weD  as  you. 

Mr.JnntMi.  Pray,  Sir,  had  the  burg^esses 
it  htm  any  thing  to  do  with  the  dection  by 
the  eld  charter?— Parft«r.    No. 

Mr.  Povis.  Mr.  Alderman,  you  have  been 
a  kng  time  in  tiiat  town. 

Parker.  My  grandfatiier  was  an  alderman 
oflhe  town. 

Mr.  Pa^is.  Did  yon  ever  know  in  your  life, 
diat  diese  -geademen  ever  used  to  mterpose 
themselves,  or  concern  themselves  in  the  dec- 
tan? 

Parker.  No ;  we  always  went  into  the  conn- 
sO-house^  and  were  called  one  by  one,  and  the 
gentlemen  never  came  in  amoni^  us,  but  only 
«ae  gentleman  that  my  brother  £dge  brought 
ia  oat  of  cunoaity,  to  shew  him  the  formality; 
bat  never  anj  Unless  came,  but  those  that 
were  of  the  councu,  or  clothing,  as  we  call 
Ihem.  I  never  saw  it  otherwise,  and  1  have 
knawn  a  gnat  man^. 

Mr.  Jeiiiiiiigs.  Ihd  not  Mr.  Sacheverell,  nor 
none  of  the  out-bnrrases,  use  to  oome  in  ? 

Parker.  No,  I  told  them,  says  I,  this  charter 
cats  yon  off,  yon  have  nothingto  do. 

Mr.  Jemmm^u  Did  Mr.  Hutchinson  and  Mr. 
Gicgn^  use  to  come  ? 

Parker.  No,  they  were  no  burgesses.  But 
now  TOO  talk  of  that  if  you  please,  I  would 
^eak  tatbat:  Mr.  Hutchinson,  Mr.  Grq^ry, 
Arthor  Riocards  and  Samuel  Richards,  came 
«p  to  my  brother  Wild's,  th^old  mavor,  and 
deananded  our  mace.  Said  1,  what  nave  you 
to  do  with  die  mace?  They  said,  Mr.  Greaves 
the  Buyor  hath  sent  for  it.  Said  I,  if  the 
SMjortoak  a  little  spirit  uoon  him,  he  would 
do  vd  to  secure  you,  to  ask  such  a  thing,  for 
jhas  jeqaines  the  good  behaviour ;  said  1,  and 
if  I  was  m^or,  I  would  secure  them,  and  let 
thtea  take  their  advantage  against  me ;  I  would 
try  it  with  these  gentlemen. 

Mr.  Lai^elL   Yon  speak  «f  something  that 
vaa  done  at  the  cross  the  next  day  aft^  the 
dectioB ;  was  Mr.  Sacheverell  there  ? 
Pmrker.    I  b^eve  he  was. 
Mr.  lavelL  J>id  you  see  him  ? 
Parker.  I  was  in  my  chamber,  but  I  cannot 
■f  noaitivehr  he  was  there. 
Mr.  Xosefi.   What,  at  the  cross?  ' 
Parker,  There  were  all  those  that  1  named 
lba«:  And  I  teil  you,  Sir,  the  riot  continued 
there  on  Sunday;  for  aU. that  bore  office  on 
4dr  side,  came  and  attenued  Mr.  Greaves  to 
chorcb,  and  Mr.  Greaves  clapped  his  band  on 
^  mayor'jt  seat:  Saki  I,  Mr.  Mayor,  keep 
ywrseat,  and  do  not  stir  out ;  and  lie  did  not. 
Ifr.  Blencow.  Pny,  tell  which  of  the  de- 
bduns  were  at  the  cross  on  Saturday,,  or  at 
^vcb  an  Sonday* 

Perker.  There  was  Mr.  Gregoir  and  esfpiire 
A>m,  his  hrottfter,  and  Wiiliam  ureaves,  and 


John  Greaves,  and  Samud  Richards,  and  Ar- 
thur Riocards,  and  the  Smiths  and  Sberwin. 

LoroelL   Were  all  these  at  church  ? 

Parker.   Yes. 

Recorder.  Did  they  use  to  come  to  church 
before? 

Parker.  Sir,  it  is  a  custom  to  wait  upon  the 
mayor  the  nejtt  Sunday,  and  they  waited  upon 
him  in  their  formality. 

Mr.  HoU.  ^id  not  you  give  your  rote  'fer  • 
electing  a  mayor  according  to  the  old  charter^  • 
upon  your  oath  ? 

Parker.  I  will  tell  yon  what  I  did ;  when 
they  called  to  the  eiectibn,  and  to  the  poD,  and 
asked  who  I  was  for,  I  told  them  that  there 
was  no  man  capable  of  being  voted  for,  nnle» 
it  were  Ralph  Edge. 

Mr.  Holt.  But  did  your  give  a  vote  ibr  such 
an  election,  or  no? 

Parker.  I  tdl  yon,  I  said  there  was  no  man 
capable  of  a  vote  but  him,  < 


,  and  I  could  give  my 
vote  for  none  but  Ralph  Edge:  And  stud  I,  if 
you  will  have  it,  I  will  give  my  vote  for  Ralph 

Mr.  Loveil.    Was  there  an  election  for  Mr. ' 
Greaves,  and  poll  taken,  piray  ? 

Parker.  I  cannot  tell  that,  but  I  was  by  al- 
most to  the  ktter  end ;  for  I  could  not  get  out, 
the  croud  was  too  neat,  till  I  had  pidled  off 
my  gown  and  cronded  out. 

Mr.  LovelL    Who  took  the  poll? 

Parker.   Mr.  Alderman  Edge. 

Mr.  LovelL  WasMr.Turpmintheeouneti*. 
chaibber  at  that  time,  or  not? 

Parker.   Yes,  he  was. 

Loveil.  Are  you  sufe  of  that? 

Parker.    Yes,  indeed  am  I. 

Loveil.   Was  Barker  there? 

Parker.  Yes,  he  was  in  the  hall^  it  is  all 
under  one  roof. 

Recorder.  The  books  that  you  speak  of, 
that  Mr.  Sacheverell  would  have  secured,  what 
books  were  they  ? 

Parker.  9f  y  brother  Edge  can  giye  a  better 
account  of  thit  than  I ;  for  be  kept  them. 

Recorder.   You  can  tell  what  thev  were  ? 

Parker.  They  were  books  that  belonged  to 
the  mayor. 

Mr.  Stanhope*  Mr.  Parker,  you  say  Mr. 
Wilson  was  there? 

Parker.   He  was  in  the  hall. 

Mr.  Stanhope.  You  know  it?— Par Arw.  Yes* 

Mr.  Stanhope.  Are  you  sure  of  it  ? 

Parker.  Yes,  you  niow  it,  Mf .  Stanhope. 

Mr.  Stanhope.  I  was  not  there,  sir,  how 
should  I  know  it  ?  Pray,  how  did  Mr.  WiAatt 
behave  himself. 

Parker.  He  was  among  all  the  rabble  when 
they  were  shouting,  and  crying  out,  No  new 
Charter,  No  new  Charter ;  he  Was  an  abettor 
among  them,  so  I  give  it  you  sworn. 

Recorder.  He  exerted  tnem  to  it,  I  will  war- 
rantyon.  - 

Parker,  f  e^,  and  has  encouraged  it  in  his 
pulpit  since.  ^ 

Mr.  8.  Ward.  Did  you  hear  anything  of  a 
standing-club  to  carry  on  this  opposition  ? 
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Parker,  I  hem  tliefe  it  a  vabfo  pone 
inMMif  tbem,  and  the^  have  gsCbcred  aeveral 
aunui  of  money  for  this  business. 

JUr.  8.  Ward,  Does  any  of  the  defeodants 
spend  in«iey  at  akbouses  that  you  know  of»  to 
keep  up  the  spirit  of  the  rabble  ? 
fm^ker,  I  kaye  beard  so. 
■I.  C.  J.  That  is^  nothing  to  the  bosiness  : 
what  do  yon  talk  to  us  of  any  such  thing  ? 

Mi,  FowtM.  Swear  Somner*  [Which  was 
dona]  Were  yon  sent  by  the  sheriff  to  de« 
inand  the  maoe  ?  and  pray  what  happened  ? 
"  S»mnet.  Sir,  al  that  time  I  was  the  sheriff's 
geijeaatf  and  am  still,  at  Nottingham,  and  so 
there  was  a  gteat  dntter,  the  one  side  going 
out,  and  the  other  calling  To  election,  and  Stop 
the  books  ;  and  my  master  the  sheriff  coming 
cot,  I  got  in  as  fast  as  I  coold,  and  got  hold  of 
the  mace  that  was  upon  the  council-table.  Mr. 
Ralph  Bennet,  Mr.  Salmon,  and  Mr.  Arthur 
Riocards  took  it  from  me  again,  and  told  me  I 
had  nothing  to  do  with  it.  So  I  went  and  told 
my  master  Malin,  and  be  went  and  demanded  it ; 
but  they  bid  him  get  him  gone  about  his  bnsi- 
ness.  But  before  I  went  from  the  mayor's 
house,  the  mayor  called  me  in,  and  said,  B«bin, 
do  not  giro  any  occasion  of  offimce  to  man, 
wvman  or  child,  to-day. 

Rec&rder.  The  jury  desu«  to  know  who  it 
was  took  the  mace  from  you  ? 
Somner,  They  did  take  it  .from  me. 
Recorder.  Who  did  ? 

Somner,  Mr.  Ralph  Bennet,  Mr.  Salmon,  and 
Mr.  Arthur  Iticcaros ,  them  three  laid  bold  on 
'  me,  and  told  me  1  bad  nothing  to  do  with  it. 
Mr.  Jenningt.  Did  they  force  it  from  you  ? 
Somner.  Yes. 

Mr.  Jennings.  And  they  did  refuse  the  mace 
t|»  IHr.  Malin  afterwards? 
Somner.  Yes,  they  did. 
Mr.  Stanhope.  Where  was  the  maoe? 
Somner.  It  lay  upon  the  table. 
Mr.  Stanhope.  I  thought  you  said  they  took 
'  kfromyoii? 

Somn^.  Yes,  after  I  had  laid  bold  of  it,  and 
taken  it  off  the  table. 

Mr.  Povif.  Wei«you  sent  for  it  by  the  she- 
riff? 

Somner.  I  was  terjeant  to  the  sheriff,  and  it 
belonged  to  me  to  carry  the  mace* 
JLC.J.  Well, goon. 

Somner,  When  the  mayorcame  into  the  hall, 
and  desbred  to  bare  the  new  charter  read,  and 
heard  in  peace,  6omes  in  Mr.  George  Gr^;ory 
and  Mr.  Hutchinson,  and  aft^  they  came  in, 
Ih^  fell  a  shouting. 

kecorder.  Whatdidthey  say  ? 
Summer.  They  told  the  mayor  they  had  chosen 
Mr7  GresTes  mayor,  and  if  be  would  come  and 
hear  him  sworn,  he  might.  He  made  them 
gome  answer,  bat  I  did  not  hear  what  he  said, 
the  noise  was  so  great.  There  was  one  that 
stood  by  me,  one  Martin  Chambers»  tvhom  I 
spake  to,  and  said,  Prithee  be  ^m^  or  hold  thy 
tongue,  do  not  make  such  a  noise  %  and  with 
that  he  up  wHh  big  hand,  and  hit  me  a  full 
•wop  over  the^ace. 


L.  C.  J.  Who  was  that  ? 
Somner.  One  Martin  Chamberi  ^  and  that 
man  they  hare  brought  up  to  be  a  witness  for 
thent. 
Mr.  Po»if.   Swear  WorUey.    [Which  was 
Jie.] 

Recorder.  Pray  will  you'  give  an  account 
whether  yousawWihwn  there,  and  in  what 
place,  and  what  he  did  ? 

Wortley.  Yes,  I  saw  him  in  the  oonncfl' 
house,  my  lord. 

Recorder.  In  the  coBttcilihouse  ?  or  in  the 
hall  do  yoU  mean  T-^WortUy.  In  the  hall. 
Recorder.   What  did  yon  see  him  do  there  ? 
Wortky.  Nothing. 
Recorder.   Was  he  in  the  croud  ? 
Woriley.  Yes. 

Mr.  Fawk.  Did  you  see  the  mac^  taken 
away?— Fiir«%.  No. 

Air.  Ponw.  What  did  you  see  any  of  them- 
do?  Or  what  did  you  hear  any  of  them  say  P 

Worthy.  Mr.  Sacbevereil  bid  them  stop  the 
books. 

Mr.  North.  My  lord,  I  hope  we  have  soffi- 
dently  proved  our  issue. 

X.  C.  J.  Did  they  make  any  noise,  or  hub- 
bub, or  outcries  in  the  hall  T^Wortlev.  Yes. 

L.  C.  J.  Did  they  nkake  any  noise  in  the 
council-house  ? 

Wortley.  I  heard  him  bid  them  stay  the 
books,  that  is  all. 

L.C.J.  How  many  might  there  be  of  them, 
good  Sir? 

Wortley.   There  might  be  a  hundred. 
L.C.J.   Were  there  two  hutidKBd? 
Wortley,    I  cannot  tell  how  many  therS 
mkthi  be. 

Mr.  Holt,    Pray,  Mr.  Wortley,  befbre  yoo      . 
go,  did  you  give  no  vote  for  the  election  of  a 
mayor  upon  the  old  charier  ? 
Wortley.   No,  Sir. 

Mr.  Pollerfen.  Did  not  you  give  a  vo<e  at 
that  time  in  the  council-chamber  ? 

Wortley.  Yes,  there  was  a  vote,  but  I  gave 
itforMr.  TopUbdy. 

Mr.  Jennings;  Pray  swear  Mr.  Rd.  WrighC« 
[Which  was  done.] 

Recorder.  Pny  will  you  give  an  account 
what  you  know  of  this  business  ? 

Wright.  As  far  as  I  can  give  an  account,  it 
was  thus :  I  saw  when  the  new  charter  came, 
and  was  carried  to  Mr.  Mayor's  house,  and  it 
wasgiren  to  tlie  mayor,  and  it  was  met  before 
that  by  the  company  that  was  going  to  chur<4iy  ^ 
and  they  were  acquainted  there  was  a  new 
charter,  and  desired  to  return  back  aeain  ;  but 
they  would  not,  but  went  to  church.  Then 
they  were  sent  to  by  Christopher  Reynolds,  and 

one  Mr. ,  and  desired  to  come  and  hear 

it  read,  but  they  would  not. 

Recorder,   What  did  you  do  in  the  coua^' 
cal-chamber  ? 

Wright.  1  was  not  there,  but  in  the  hall  ? 

Recorder.    What  did  they  do  in  the  hall  ? 

Wright.    I  will  tell  you  what  the^^   did  ^ 

They  multhe  charter  beiwe  them,  and   it   yirad 

going  to  be  read,  and  the"  burgesses  were  alf 

I 
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tSI  aiieh  time  «s  t&. .  Htrtchiaaoa 
Gregory  otme  toacquMoC  the  m^y^r 


AmAej  had  chosen  a  mayor,  and  &eakei  iim 
boaMaad  hear  bim  sworn.    To  which  Mr. 


Major  aaswoed,  he  could  not,  ndtbcr  did  he 
ksmw  hy  what  audiority  they  di|i  it.  After  this 
there  was  a  great  taonult  there,  and  aonie  cried 
oat,  A  Greanrea,  A  Greaves;  and  others, No 
new  Charter,  No  Dew  Charter.  Se?eial  times 
they  were  hegged  and  persoaded  to  be  sileni 
aaffqniet,  but  they  woold  not,  bnt  continued 
IB  a  tmaakaoQs  nmaner  for  a  long  time.  After 
this,  I  was  at  Mr.  Mayor's  when  Mr.  Hutchin*. 
aaoaad  Mr.  Gregory,  Mr.  Arthur  Riccards and 
Mr.  Rk^arda  came  to  demand  the  mace, 
whereupia  Mr.  Mayor  told  them  he  would  not 
ddirerithiittatheBame  authority  by  which 
be  had  it,  otherwise  he  wouldnot  deiiver  it. 
There  was  in  this  company  Mr,  Ralph  Bennet, 
Mr.  John  Sberwin,  Mr.  Samuel  Smith,  Mr. 
iTi%]f,aiid  JohnHoe;  these  J  took 
br  notice  of.  Afterwards,  when  they 
1 1»  proclaim  the  mayor  at  the  cross,  there 
B  dawn  Ibis  Hoe,  and  Sberwin,  and  several 
,  m  a  gieat  body,  that  they  conld  notpro- 
i  the  mayor  thoroughly  as  they  should. 
JL  C.  J.  Piay  what  number  were  they  when 

ncaioe  into  the  eouocil-Ghamber  ? 
rigkt.  Tberemight  be  fifty  of  them  I  be 


JUcorder.  Who  was  the  chief  man  among 
AemT^Wrigki,  Mr. SacbeTerel). 

X.  C  /.  When  they  were  in  the  hall,  liow 
amoy were  they? 

Wrigkl,  When  they  were  in  the  ball,  I  be- 
Sevetbey  were  two  hundred. 

Mr.  Artk.  My  lord,  we  rest  it  here  ;  We 
flusik  we  have  given  a  satisfactory  proof  as  to 
all  tbe  ddendants  named  in  the-  information. 

Mr.  Foikxftn.  May  it  {|lease  your  lonbhip» 
wad  you  g^entlemen  of  the  jury,  l  am  of  ooan* 
sd  m  this  case  fur  the  defebdants ;  and,  my 
lord,  notwithstanding  any  thing  that  has  beoi 
proved,  we  hope  we  shidl  make  it  plainly  to 
ippear,  that  we  have  done  nothing  bnt  what 
feceame  loyal  ffood  subjects  ai^d  honest  men,'and 
that  we  were  nir  from  stinring  or  inciting  any 
tnoDiQlt  and  disorder  in  tikis  town,  or  any  thing 
that  may  be  called  a  riot.  And,  my  lord,  1 
Bortbeg  leave  a  little  to  open  their  informa* 
tioBythatwe  may  come  to  tbe  question  upon 
vhidi  this  matter  does  stand.  My  lord,  the3r 
have  in  their  infbnnation  charged  a  toraoU 
tBOQs  asMBDbly  upon  the  defendants  to  disturb 
the  dection  or  tbe  mayor  upon  the  new  char- 
ier, and  that  this  did  continue  by  the  space  of 
sefcft  hours  upon  that  same  day,  and  there  is 
nothing  more  spoken  of  any  other  day ;  and  so 
afi  that  they  talk  of  which  happened  tbe  next 
di^,  is  a  matter  wholly  out  of  the  infonnation. 
Myfanl,  there  is  another  matter,  another  pas- 
mge,  in  thisinformatioD,  about  thetakingawaT 
die  BHu^e  from  Mails,  who  was  then  sheriff, 
liow,  my  kmlyOor  ease  as  to  that  will  stand 
(hm:  Ma^  was  sheriff  by  the  old  charter, 


derfae  was  out  of  oflice,  and  was  not  iheriff, 
aadsotbeinrormation  fails:    For  I  suppooe 
they  temsehes  wooM.nat  havehoth  charters 
t6  be  in  force  at  ooe  time ;  and  if  they  wouVl 
have  this  to  beaiier  the  new.charter  n-as  grant- 
ed, then  was  not  Malin  shoriff  by  the  new  char- 
ter.   So  that  then  all  the  lact  that  is  laid  ooB^ 
oeming  the  taking  away  themaee  trom  Malin 
that  was  then  sheriff,  u  ^ uite  mistaken,  lor 
Mahn  wasnot  sheriff  then,  if  so  he  the  old 
charter  was  not  then  in  Ibree,  for  he  wasnot  ia 
tbe  new  charter,  or  any  way  eledad  or  swora 
sheriff:  $0  that  therein  abo,  my  lord,  we  think 
it  impossilde  for  them  to  maintain  that  part  of 
thehr  information/   My  lord,  the  next  matter 
stands  upon  tbe  assembling  and  acting  of  those 
persons  that  did  assemble  and  aet  under  the 
old  charter;  and  therein,  my  k>rd,  it  will  fall 
Otttthus :  By  the  okl  charter  the  mayor  is  to 
be  elected,  and  take  his  place  on  Miohaekaas- 
day,  upon  whk^  tips  fact  is  alledged  to  be« 
Greaves  was  dected  before  this  time,  imoa 
the  14th  of  August  according  to  the  usage  of  the 
9kl  charter:   Then,  my  lord,  according  to  the 
constitution  of  that  old  charter,  a  copy  wheroof 
we  havehere  to  produce,  if  the  kstnaayorbenot 
present,  tbe  ^oroner  has  power  to  swear  the 
new  one;  and  tbot  will  shew  that  this  is  the 
right  day,  and  all  things  were  done  by  the  old  . 
corporation,  as  is   usual  and  accustomed  ia 
all  resijiects.     There  is  one  thing  they  say 
sraie  of  these  persons  are  not  of  the  corpora- 
tion  by  the  old  charter,  and  others  had  no  voke 
in  tlie  eloction ;  my  lord,  for  tliat,  supposing 
they  had  not  a  voice  in  the  election,  yet  to  be 
there  was  no  ciime ;  for  if  a  man  be  a  burgess 
of  a  town,  and  be  present  at  tbe  Section  of 
oncers  for  the  town,  and  does  eijkher  advise  or 
aarist  in  tlie  eJecti<to  (and  be  is  not  altogether 
nnooncemed  in  it  neither),  tliis  of  itsdf  will 
make  no  crime.  Why  then  the  day  that  was  Mi-« 
chaelmas-day,  that  was  according  to  the  usage; 
and  the  place  and  proceedings  were  all  accord- 
ing to  the  custom  that  they  always  used  upou  the 
old  charter.  For  first,  they  go  to  the  old  mayor, 
firom  thence  to  church,  from  thence  to  the  • 
council  chamber,  where  they  used  to  establish 
the  mayor  that  was  before  cliosen ;  thither 
they  went,  there  they  did  elect  this  Greares 
to  be  mayor,  and  when  they  had  elected  him  to 
be  mayor,  he  did  send,  according  as  is  proved 
by  their  wimesses,  to  the  old  mayor,  who  was 
then  in  the  hall,  to  come  and  be  present  at  the 
swearing  of  the  new  mayor ;  so  that  still  all  was 
done  as  is  usual  accordmg  to  the  old  charter  ; 
and  if  that  charter  be  in  force,  all  is  legal,  and 
the  answer  that  the  old  mayor  does  give,  is 
also  proved,  my  brd,  for  the  defendants,  all, 
besides  four,  were  not  in  the  hall,  but  only  iu 
the  council- chamber,  for  any  thing  that  ap- 

rs  by  the  evidence ;  but  if  the  evidence 
otherwise,  we  have  witnesses  to  prove  i^ 
When  we  were  in  the  council-chamber,  andtlie 
oiayor  oomeand  brought  the  charter, we  were  fac 
fi^m  onposmg,  but  did  desire  the  new-charter 


moi:  joaim  was  SDenn  oy  me  ou  coaner,    irom  onposmg,  out  uia  uosire  tne  now-iwuricr 
■idaetbytliieoew;  aad  thea  if  Malm,  were  |  mi^ht  be  read»  the  mayor  refused  thereadmg 


i^oif  17  the  oid'«fa«rtfr>  ^«b  by  the  snrrea- 


I  of  It,  bnt  topk  it  awajr  with  him,  and  went 
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into  Ike  HaU  i    upon  which  they  pfoteeeded 

upoD  that  old  cbArter.    My  lord,  the  contro- 

veny   eonecniiiig'  which  is   the  right   and 

whidi  it  the  wrongy  that  ia  now  dej^ndrng  i 

hot  thta  must  be  the  consequence  in  this 
'  caoae  ;  if  the  old  charter,  were  then  in  ftroe, 

then  to  act  according  to  the  old  charter  to 

make  an  election,  to  swear  their  mayor,  to 

go  and  demand  the  old  mayor  to  swear  him, 

and  to  demand  the  mace  must  be  regular,  if  so 

be  that  be  trae,  that  the  old  charter  was  still  in 

Ibrce.  To  «o  afterwards  to  the  cross  the  other 
■day  to  firoeiaim  him,  was  also  lawful,  if  that  be 

•0.    And-  if  there  were  nothing  hot  what  is 

iHiial  in  matters  of  this  nature,  and  according 

to  custom,  then  there  is  no  oifenoe,  no  tiolence 

nor  force,  nor  anything  offbred  by  any  of  these 

defendants :    and  that  which  they  sp^  of  the 

erying,  A  Greaves  mayor,  a  Orea? es  mayor, 

is  W  a  sort  of  an  applause  which  in  elections 

is  very  usual;  why  then  if  there  are  but  or- 

deriy  prooeedinffs,  such  as  are  usual  in  things 

•f  this  nature,  I  hope  it  will  not  be  construed 

to  be  any  riot  or  breach  of  the  peace,  or  of- 
fence in  ni;.     I^f y  lord,  the  questions  that  will 

arise  upon  this  mfbrmation,  are  those  that  I 

have  mentioned  ;   for  if  so  be  this  mace  was 

not  Matin's  mace,  then  th^  baring  laid  it  b 

the  information  that  we  did  take  away  from 

Malxn,  then  sheriff,  a  mace  tliat  belonged  to 

him  as  the  ensign  of  his  office,  if  he  were  not 

then  sheriff,  they  are  quite  out  in  their  infor- 
mation.   That  be  could  not  be  sheriff  by  tbc 

old  charter,  that  will  be  pretty  plain  ;   for  the 

oW  charter  they  say  was  surrendered.     That 

he  could  not  be  shenif  by  the  new,  is  as  plain, 

ifor  he  was  not  named  sheriff  in  it.    But  if  he 

were  sheriff  by  the  new  charter,  yet  at  this 

time  he  had  not  the  authority  of  sheriff,  for  he 

had  not  taken  upon  him  the  office  by  the  new 

charter,  nor  was  not  sworn.    And  there  is  an 

ezpitess  clause  in  it,  that  neither  the  sheriff,  nor 
,  an  V  other  officer,  shall  take  upon  him  their  office, 

'till  they  have  taken  their  oaths.    Now  all  that 

was  done  in  the  conndl-chamber;  of  which 

tfiis  about  the  mace  is  p^rt,  was  before  these 

men  had  taken  their  oaths,  and  the  oath  was 

taken  in  tiie  hall  by  the  mayor,  and  where  the 

leettook  them,  non  conttat ;    But  they  wens 

not  to  act  till  then,  nor  could  act  by  their  new 
^  charter,  and  «o  their  information  fklls  short 

as  to  whatsoever  was  done  in  tbecoundl-cham- 

her,  and  we  proceeded  right  npon  the  old  char- 
ter.   For  it  is  expressly  said  in  the  information, 

that  the  assembly  was  duly  summoned   by 

Gervas  Wild,  then  mayor  of  the  town,  for  the 

electiDg  and  swearing  a  mayor  of  that  town, 

for  the  executing  the  office  of  mayor  of  the 

town,  for  the  year  ensuing,  according  to  ti»  ef- 

foct  and  tenor  of  certain  letters  patents,  on 

that  behalf  granted,  by  our  sovereign  lord  the 

kmg  that  now  is.   Then,  if  so  be  whateva*  was 

done,  was  before  he  was  sworn  as  mayor,  Hien 

it  could  not  to  be  an  assembly  duly  sumimaied 

by  him,  he  having  tiM  then  no  aathority    to 

■ummonit:  nor  could  what  the  defondants  did, 

baiahMmoeordiitiHbMMe^hunia  the 


of  his  office  }  andso  their  isfbrma* 
tion  isquiie vaiyhi^fVom the  fhet.  tlieii  ther* 
is  this  further  bendes,  my  lord,  the  assembling 
and  meeting,  and  going  on  according  to  the 
old  charter,  was  on  the  fiOth  of  September,  the 
new  charter  bears  date  the  38th  of  8eptemher» 
send  comes  down  as  you  see  the  next  day,  which 
was  Michaelmas  day,  at  eleven  o'cIock.  And 
we  have  it  in  pcpof,  that  the  surrender  of  the 
oM  charter,  wtiich  they  pretend,  was  not  en« 
rolled  till  the  7th  of  OetoW  after ;  and  under 
fovour,  my  lord,  the  old  charter  could  not  be 
determined,  till  the  surrender  was  enrolled, 
which  was  not  till  the  7(h  day  of  Oetober  ; 
and  till  that  time  the  old  charter  continuing 
in  force,  it  was  fit  fbr  them  to  act  under  it,  as 
it  did  so  continue;  and  if  they  had  omitted 
their  election  on  that  day,  they  had  been  foulty , 
in  not  proceeding  according  to  the  old  charter. 
My  lord,  we  will  call  our  evidence,  and  make 
out  our  fact. 

L.  C.J.  Bat,  Mr.  Pollexfen,  as  to  that  you 
talk  of  about  Malin  ;  Was  he  sheriff  or  was  he 
not  sheriff  P 

Mr.  Pollexftn.  He  was  nocsh^ff  acoordiB^ 
to  Ibis  information . 

L.  C.  J.  But  was  he  sheriff  or  not  sheriff? 

Mr.  Tkomp$m,  Not  sheriff  by  the  new 
charter,  say  we. 

X.  C.  J.  But  I  pray  ansvier  me.  Was  \tk 
sheriff,  or  not  sheriff  f' 

Mr.  Pollexfen.  I.  believe  he  was  SberilF  by 
the  old  charter. 

X.  C.  J.  What  had  you  then  to  do  with  iht 
maoef 

Mr.  Pollexfen.  Yet  say  we,  y^u  are  mis-. 
taken  in  your  mformation  ;  for  if  So  be  yovk 
lay  it  be  an  offence,  the  taking  away  the  tnae^ 
from  Malin  that  was  sheriff  by  sach  a  chwier, 
and  he  ia  net  so,  then  th^  information  is  mia* 
taken. 

L.  C.  J.  There  is  no  such  thing  as  his  behag^ 
sheriff  by  such  a  charter. 

Mr.  Lovell.  My  lord,  we  do  come  here  to 
justify 

L.  C.  J.  Ay,  but  let  him  come  here  first,  waA 
ansM'Cr  the  objection. 

Mr.  Pollexfen.  My  lord,  it  is  ^cpieadly  said 
in  the  beginning  of  the  information,  that  WiM 
was  mayor,  and  that  he  had  summoned  an  as- 
sembly to  choose  a  mayor,  according  to  tb^ 
chapter  granted  by  this  king  ;  that  the  defend* 
ants  did  diaturb  that  meeting,  and  that  ehso^ 
tion ;  and  that  they  did  take  aWay  the  i 
beinff  the  ensign  or  office,  to  the  said  si 

of  the  county  aforesaid  bekmging,  from 

John  Malin,  beiag  then  one  et  the  shertfEs  of 
the  county  of  the  town  of  Nottingham. 

L.C.J.  All  that  is  tme. 

Mr.  PalltJ^.  Then  they  tnast  maks  it  to 
be  by  one  or  theother  chartsr.  We  say  Iw 
wasBOtby  ^new;  they  deny  the  old  to  b# 
ia  beiw,  and  speak  only  of  the  new. 

L.  C.J.  Ay,  but  I  would  foin  knowsf  yom 
whedier  he  waseheriff  or  not  sheriff. 

Mt.PoUex.  I  think  they  tiM  «i4lchttg<»«a 
iriltk  «sofiteee,«a(htttinike«utlhatGh«rg^ 
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hi  ii  iteiff  yotuselTes. 
Mr.FolU^eu,  That  caaMi  consist  wilhtliif 


IT  yiwrtian,  ae  I  conoeiFe. 

^€.  J.  Why  fiow  tben  let  us  ooiue  yet  a 
filtfe  further  ;  U  is  sakl,  that  such  a  oae  betDf? 
Mavar,  and  ao  he  was,  take  it  which  way  yoii 
will;  Ibrifthe  new  charter  have  no  effect  till 
the  mradcr  of  the  old  be  earoHeU,  liien  U'ild 
mm  aiayor  hy  the  old  charter ;  aud  if  he  was 
Mayer,  it  was  enough :  and  then  he  was  met 
tB  ^oooe  a  new  mayor  by  virtue  of  the  second 
hiatroeitisaoaBid,  though  perhaps 
g  t»  atrictnesB»  it  ooohl  not  take  effect 
tin  the  amOnent  of  the  surremler ;  yet  what 
is  thai  to  this  ofleace?  I  would  fain  know  of 
yoo,  is  it  not  true  in  fiict,  that  he  was  then 
mayor,  «Bd  net  in  an  assembly  fortheeleetion 
ofo  new  mayor? 

Mr.  FolUxfen.  It  is  true ;  but  that  we  con- 
aeive  viU  not  sappdrt  this  intormatain. 

X..  C.  J.  Then  1  desire  to  know,  how  comes 
Xr.  Sscfaerereil,  and  these  sort  of  people  to 
aooAUriaic? 

Mr.  PolUrfen.  If  it  be  insisted  upon  that  he 
was  mayor  hy  the  ojd  charter,  thea  we  hope  we 
have  ioaa  ■nthing  but  what  hy  the  old  charter 
we  oiay  jomify. 

X.  C.  J.  \¥hat  had  Mr.  Sacheverell,  Afr. 
flaScfaioaon,  and  Bw^  parson  Wilson  to  do  there? 

Mr.  FsUejfcH.  By  the  old  charter  Jj^lr.  Sa- 
cbef cffidl  was  a  borgposs. 

L.  C,  J,    If  he  were,  was  he  capable  of 


Mr.  PoUerfsn.  He  might  be  present  at  an 
ectkm,  aad  was  eonceruM  as  a  burgees. 
JL  C.  J.  But  eoaU  he  meddle  with  the  else- 


Mr.  PolUxfm.  Theo,  good  my  Ioin],  what 
ImFewedone — 

L,  C.J,  Wonderfully  done !, those thm^ 
yoo can  nev^er  answer:  inLondon,  tbrthepur- 
yasev  U  was  not  ao  offenoe  for  any  fireeman 
to  be  jKoaent  at  the  Section  of  the  mayor ;  but 
if  a  parcel  of  freeaaen  come  that  are  not  livery- 
men, and  ma  themselves  into  the  business  to 
gire  voioes,  and  give  direction  about  that  they 
Dave  BOthioff  to  do  ^iglth,  and  cry  out,  pray 
mp  the  books,  and  my,  good  8ir,  deliver  the 
Mace;  then  thoT  had  concerned  themselves 
and  meddled  with  an  authority  to  which  they 
hadao  pl«tcnoe,  which  is  an  offence;  and  if 
■KB  viU  hosy  themselves  in  that  which  does 
Mt  eoooem  them,  they  must  suffer  for  it.  Mr. 
Sadbercf«n,  and  the  rest,  were  as  capable  of 
gini^theai  advice  about  an  election,  seven 
years  before  as  now ;  what  reason  had  they 
mm  fa  eonae  aad  rndse  this  hubbub  P  But 
same  men  will  shew  themselves  such  wonder- 
fid  adfiuMs  before  their  adnoe  is  asked  or 


Mr.  Lope/L  WiU  your  lordship  pleatM  to 
ifwe  me  one  wood*- 

Mr.  PbUcj^o^.  Fnthee  give  me  leave :  my 
lard,  when  you  see  how  the  fact  does  appear 
Ml  the  ^rideocc^  I  «9po6e  wo  shall  not  be 
myfat  guilty  oX  any  disorder. 


Lm  C.  /.  It  doth  appear  very  plain,  man,  it 
has  been  very  folly  sworn ;  it  has  indeed. 

Mr.  Pollex/en.  We  hope  to  satisfy  you 
otliemise  by  our  evidence,  as  to  the  fact. 

Mr.  LovelL  Your  lordship  is  pleased  to  oh* 
ject  that  upon  us,  which  doth  lie  upon  i»,  and  ' 
reinures  an  answer • 

L,  C.  J.  It  does  indeed. 

Mr.Lfnell,  As  to  Malin's  being  sheriff.  But 
my  loni,  I  conceive  be  was  not  sheriff;  fos 
if  the  old  charter  was  in  force,  then  he  was  not 
sheriff:  for  tliere  was  a  new  sheriff  chosen 
and  sworn,  befiN«  the  roaoe  was  required  el* 
him :  if  the  new  charter  were  in  force  then  ha 
was  not  sheriff;  for  he  was  not  named  sheriff 
in  it. 

X.  C.  J.  Who  chose  the  new  sheriff? 

Mr.  LovelL  He  was  not  d^aiem  by  any 
bodv,  he  was  named  in  the  charter. 

L.  C.  J.  Maliu  was  sheriff  before  that  timoy 
and  was  indeed  sheriff  till  a  new  one  was  chosen 
in  his  phbce ;  and  therefore  the  detaining  the 
Mace  was  unlawful,  that  is  our  opinion ;  and  if 
your  opinion  be  otherwise,  it  is  asidleastho 
opinion  of  the  new  charter. 

Mr.  HoU.  Will  your  lordship  please  to  ^mre 
me  a  word  for  the  defendants?  My  lord,  the 
information  doth  consist  of  two  nuitters ;  the 
first  is,  the  disturbing  the  election  that  was 
appointed  by  the  mayor,  by  virtue  of  the  new 
charter ;  toe  next  is,  the  staking  away  the 
nuu%,bang  the  ensign  ot  office  of  Msim.tho 
sheriff.  Now,  with  submission,  my  loid,  I 
think  they  have  failed  in  the  first  part  «f  the 
information ;  for  they  have  laid  it  fecial,  that 
.Wild  being  mayor,  he  bad  at  thai  time,  when 
these  defendants  did  thus  assemble  theoMehres, 
appointed  an  election  by  virtue  of  the  letters  pa«> 
tents  of  this  king ;  and  after  he  had  so  appointed 
it,  these  defendants  did  assemble  themselrae 
in  disturbance  of  that  election,  and  after  pro* 
claniati9n  made,  continued  their  disturbance. 
Now  if  this  Gervas  Wild  had  no  authority  to 
make  or  appoint  this  election  by  virtue  of  any 
charter,  then  had  he  no  authority  to  make  thia 
prodamation ;  and  these  defendants  are  not 
guilty  of  this  information,  supposing  what  thejr 
did  was  not  justifiable  in  the  main,  yet  as  here 
laid,  they  are  not  guilty ;  for  it  is  not,  nor  can 
be  to  the  disturbance  of  the  election,  or  oon^ 
tempt  of  his  authority. 

U  C.  J.  Come,  tliat  haa  been  said,  aud  an  • 
swered  over  and  over  again.     Call  your  wit- 


Mr.  Holt.  Astothisbusmeas  ofMalin,  and 
the  mace,  we  did  say  it  did  not  belongto  him  ; 
and  it  is  an  usurpation  upon  the  king,  without 
authority  by  any  charterer  grant,  and  ano- 
vdty.  So  man  can  have  any  ensign  of  an* 
thoniy ,  but  by  grant  from  the  kmg. 

X.  C.  J.  What  is  that  to  you  ?  Why  dill 
you  take  it  awayP  What  authority  hsd  you 
for  that  .^ 

Mr.  Holt.  This  is  laid  to  be  an  aflront  to  the 
king's  authority,  and  it  was  not,  tor  the  very 
maoe  was  an  osnrpation. 

L.aj.  Bowa0iBpoessssonofit,aiidte^ 


Digitized  by 


Google 


71]        STATE TRULS,  36Cf!AKLBS  IL  l6S4,^Trial  of  Wm.  Safheverett,        [72 

moority,  and  citi^eog  of  Lontloii,  have  n<K 
chosen  .a  mayor  this  many  hundi'ed  of  years* 
We  knovc  very  vdl,  that  tl^at  election  16  made 
by  Uvcry-men  :  now  yon  come  and  say,  pray 
let  us  see  bow  it  is  by  the  charter ;  why  as 
Well  may  not  all  the  citizens  of  London  claim 
to  be  at  the  election  of  the  lord  mayor  ?  If  jott 
caa  shew  me  that  heretofore,  before'  this  time, 
that  tbeife  were  other  persons  that  nsed  to  be 
present  at  elections,  you  say  somewhat:  but  if 
you  have  only  an  ancient  right  to  be  present, 
and  they  have  cavished  this  right  from  yod, 
you  had  done  exceeding  well  10  have  asserted 
your  right  in  a  l^al  course.  But  do  you  think 
you  are  to  regain  your  right  by  Wub-law,  and 
throwing  up  your  hats,  and  noise  and  ruits, 
and  opposing  toe  king's  authority  ? 

Mr-  PolUxfen.  My  lord,  we  were  never  for 
opposing  the  king's  authori^ ;  we  never  were 
against  the  king? 

Just.  WUhim.^'Who  iwas  that  against,  I  praj, 
when  you  said,  No  new  charter,  No  new  char- 
ter? Was  not  that  against  the  king? 

Mr.  Lovell.  That  was  none  of  us  who  cried 
out  so. 


is  the  same  thing  as  to  you,  whether  it  be  of 
right  ornot?  You  never  pretended  to  keep  it 
lor  the  kin^. 

Mr.  HoU,  If  so  be  they  among  them- 
selves  

L.'C.  J.  Pray  j^  on  to  your  witnesses,  and 
do  not  spend  our  time  in  such  trivial  stuff ;  for 
this  is  all  stuff,  mere  stuff. 

Mr.  Holt.  My  lord,  we  wonkl  make  out  our 
defence-^-—- 

L.  C.  J.  Do  s^  if  you  can,  call  j'our  wit- 
nesses;  we  must  not  give  liberty  to  every  one 
of  the  counsel  to  make  speeches  of  the  same 
thing,  over  and  over  again,  and  all  to  no 
purpose. 

lAr.^HoU,  This  mace  did  not  belong  to 
Malin. 

L.  €.  J.  How  do  you  know  that  ?  Can  you 
tell  whether  the  king  had  not  given  them  such 
]iower  ? 

Mr.  Holt,  It  was  nev.er  given  by  the  king. 

X.  C  J.  Does  the  kiog  question  them  for  it  ? 

Mr.  Holt.  We  w HI  prove  it  an  usurpirtion, 
•nd  can  shew  the  tin^e  when  it  was  first 
usurped. 

-  L.  C,J.  This  way  of  behaviour  by  riots, 
looks  more  like  the  times  of  usurpation,  when 
Tabbies  meet  to  meddle  with  ^vcrnment. 

•  Mr. .  My  lord,  I  desire  to  offer  only 

one  word  that  has  not  been  yet  said. 

JL  C.  J.  No,  I  will  bear  no  more  speeches ; 
call  your  witnesses,  if  you  have  any :  sure  you 
take  yourselves  to  be  In  your  common-balls, 
imd  council-houses,  making  speeches. 

VIx,  HoH.  Can  Bdward  Higley  and  sir 
Thomas  Parkyns. 

Mr.  Pollexfen.  Msy  we  read  the  old  charter, 
my  lord? 

L.  C.  J.  Ay,  read  what  vou  will,  and  offer 
what  you  will  in  evidence  ror  yourselves ;  bat 
let  US  not  haye  such  doctrines  preached  among 
OS,  as  settling  governments,  and  trying  rights, 
by  club-law. 

Mr.  Pdlacfen.  God  forbid,  my  lord,  I  am 
sure  nobody  bere  desires  any  such  thing. 

Mr.  Holt.  Swear  Edward  Higley.  [Which 
was  done.] 

X.  C.  J.  Well,  what  do  yon  ask  this  man  ? 

•  Mr.  Holt.  [8hewinfif  him  a  paper-book.] 
Is  that  a  true  copy  of  the  old  charter  ? 

Higleu.  Yes,  it  is. 

Mr.  Poltexfen.  We  desire  it  may  be  read. 
^  X.  C.  J.  What  would  you  read  it  for  ? 
, '  Mr.  Pollexfen.  By  that  it  will  appear  the 
election  was  regular,  according   to   the   old 
(Charter,  which  We  say  is  still  in  force,  and  so 
we  in  no  fault. 

X.  C.  J  Shall  we  enter  into  a  question  of 
that  nature  here,  which  is  in  force  ?  No,  we 
will  not  Why  did  you  commit  this  riot.'' 
Answer  that. 

Mr.  Pollexfen,  By  the  old  charter,  my  lord, 
the  mayor  and  burgesses  are  to  elect. 

X.  V.  J.  Ay,  Mr.  Pollexfen,  and  you  know 
the  old  charter  of  London,  was  to  the  mayor, 
commonalty,  and  citizens  of  London,  to  choose 

•  viajQr;  imd  w«  know  that  the  mayor,  00m- 


X.  C.  X  Who  knows  in  a  croud  what  jperson 
in  particular  makes  a  noise,  or  does  not  ?  Yon 
were  where  you  should  not  have  been. 

Mr.  Pollexfen.  My  lord,  we  pray  the  charter 
msde  to  this  town,  in  the  reign  of  Henry  6, 
which  provides,  that  the  mayor  shall  be  chosen 
by  the  nui^gesses,  and  sworn  by  the  preceding 
mayor ;  but  if  he  was  not  present,  be  should 
be  sworn  by  the  coroner.  Your  lordship  ob- 
jects the  case  of  the  livery-men  by  the  dty  of 
London  ;  that  is  by  yurtue  of  a  particttlar  by- 
law :  but  in  our  case,  the  old  oiarter  having 
prescribed  this  method,  you  will  not  take  it  out 
of  that  method,  without  their  prodncing  some 
by-law  for  it 

X.  C.  J.  Yes,  .yes,  we  shall  go  aeoording  to 
the  constant  nsase  Within  memory,  because  we 
will  not,  Qpon  this  information,  try  tbe  rigbt 
one  way  or  other.  Shew  us  by  tbe  usage 
that  tfaefe  was  a  pretence  ibr  such  persons  as 
Mr.  Sacbeverell,  and  the  otl^ers  here,  to  b^ 
present  at  the  electkms. 

Just.  Wit/dnt.  in  this  case  it  shall  be  pi*e- 
sumed  there  was  a  by-law. 

Mr.  Pollexfen.  1  hope  you  will  presume 
nothing  to  make  us  guil^  of  a  crime  ;  they 
ou^tto  shew  the  by-law  if  they  have  any. 

X.  C.  J.  I  think  we  need  not  trouble  oar- 
selves  about  that,  what  by-laws  have  been 
made  ;  but  we  Und  these  persons  in  possession 
of  this  usage,  and  so  they  have  been  ibr  diesa 
18  years  past. 

Mr.  Pollexfen.  My  lord,  that  will  not  make 
them  a  title. 

X.  C.  J.  We  will  not  allow4»  right  to  be 
tried  upon  this  information. 

Just  Wiihini.  Mr.  PoUeicien,  what  do  you 
speak  of  swearing  by  the  coroner?  That  could 
not  be  in  this  case,  for  the  okl  mayor  wna 
there. 

Mr.  PoUespfen.  Not  at  the  swenring  ^ 
Greayes. 
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Mr.  FarewdL  3Ty  lord,  I  would  only  ob- 
tsfeme  thing  ;  ttte  crime  cbftrged  upon  us, 
if  At  not  departing  after  the  proclamation 
M^ ;  BOW  I  do  not  observe  that  they  prove 
ibl  Mr.  SscfaeveieU  was  ever  there  aner  the 
fioebinatifyi. 

L.  C.  J.  I  tfaoogbt  indeed  you  were  very 
AiB>  yon  were  so  ea^r  to  speak  ;  but  your 
shMrvalioQ  is  very  much  in  the  wronj;,  for  the 
proof  is  poativetfiat  MivSaeheveHl  and  the 
icstoftBe  company  staid  after;  but  because 
Tou  9bB&  observe  it  better,  call  Reynolds 
agun  ;  you  were  so  full,  -you  could  not  let  it 
a&oe  ^fyoo  were  tapt.  Reynolds,  upon  your 
•ath,  did  yon  make  proclamation  that  all  per- 
Aos  tltatwere  not  snminoned,  or  were  oncon- 
cemed  in  tlie  election,  should  depart  ? 

Reyjtaids.  Yes,  ray  lord,  I  did. 

L.^  C  /.  Did  Mr.  Hacheverell,  and  the  rest, 
slay tKere afterwards? — Reynolds,  Yes. 

Mr.  Stankope.  My  lord;  the  mayor  I  tbtnk 
awcaiB  be  did  not  summons  any  one  :  the  in- 
ibnnaliea  is  laid,  that  there  was  an  assembly 
duly  sanmoned  and  called  before  bun. 

A  C.  /.  He  told  you  he  sent  to  Alderman 
Fufccr,  and  Edge,  and  two  or  three  more,  to 
eome  away  and  bear  the  charter  read  ;  and  he 
qwke  to  seijeaat  Bielaud,  and  he  was  huffish, 
ttd  did  not  reckon  himself  concerned  hi  the 
■ew  cbarter :  for  it  seems  he  was  not  continued 
in  bis  place  of  recorder  by  it.  He  tells  you 
Ikal  the  diarter  was  read  to  them,  and  >\}th 
nmcfa  ado,  bethat  read  it,  did  go  through  with 
it :  bat  be  was  mightily  interrupted  by  the 
noise  that  was  maite  by  tfa^  defendants  and 
ibcxr  ratUe ;  ihis  proved  that  there  was  an 
aaaemihly  sammoDed  before  him,  sure. 
'  Just.  WUkinM.  Mr.  Stanhope,  do  bot  you 
observetoo,  that  he  sent  to  church  to  summon 
tbemlo  come  to  him,  and  they  would  not  come 
wbea  be  sent  for  them  7 

Mr.  FUUxfen.  My  lord,  they  shonid  pro- 
^aeetfadr  new  charter,  1  humbly  conceive. 

L.  C.  J.  I  ten  you  before  hand,  we  are  not 
trying  the  validity  of  the  new  charter,  or 
die  old,  bet  whether  you  are  guilty  of  a  riot, 
orno? 

Mr.  Hoit.  My  lord,  if  they  were  in  possession 
ofgovenunent  by  their  new  ehartei*,  they  should 
abew  that  new  charter:  we  shall  shew  you 
an  old  charter  to  the  mayor  and  boigekses 
ffacie 

£.  C.J^  Can  you  shew  a  charter  that  the  de- 
feadantf  were  mayor,    aldermen,  and   bur* 

Mr.  Hoit.  Swear  Luke  Oldham  [Which 
was  done.]  Look  over  that  book,  Mr.  Oldham, 
istbatatmecop^  ? 

OMam.  This  is  a  true  c^y  of  the  charter 
that  1  examine  at  the  Tower. 

Reorder.  When  did  you  examine  it  ? 

Oldkam,  1  cannot  tell  you  the  particular  day, 
Sr. 

Ketorder,  How  long  ago  is  it  that  yon  ezt- 
Med  '^? 

Oldkam,  It  is  abont  a  twelve-month  ago. 

Xr.He/^  UpODjEOtiroatbyisitatroecqiy? 


Oldham. .  Yes,  I  read  it  over  three  days  ago. 

Clerk  reads.  This  is  dated of  H.^  6th. 

Just.  Withim,  Where  would  you  have  it 
readP 

Mr.  PolUrfen.  We  desire  he  may  read  that 
part  of  the  incorporating  the  town,  and  the  power 
of  choosing  the  mayor. 

Cierk.  Whereabouts  is  it,  Sir? 

Mr.  FollcTflsn,  Folio  81.  [Which  was 
read.] 

Mr.  HolL  Call  sir  Thomas  Parkyns.  [Who 
appeared,  and  was  sworn.] 

Lj  C.  J.  What  do  you  usk  this  gentleman  ? 

Mr.  Holt.  Pray,  Sir,  were  you  by  in  the 
Council-Chamber  at  Nottingham  on  Michael- 
mas-Day was  twelve-month  ? 

Recorder.  Pray,  Sir  Thomas  Parkyns,  let 
roe  ask  you  one  question  ;  have  not  you  laid 
out  any  money  in  this  cause  ? 

Sir  T.  Parki/ru,  No,  Sir,  not  tliat  I  know  of. 

Mr.  Sianhope,  Pray,  Sir,  were  you  present  in  . 
the  council-cliamber,  when    irfr.  Wild,   the 
mayor,  was  there;  and  did  you  see  Mr.  Sache« 
verell,  and  Mr.  Hutchinson  oome  in  .^ 

Sir  T.  Parians.  Yes,  I  was  there, 

Mr.  Stanhope.  Pray,  how  did  they  demeaii 
themselves  there  ? 

Sir  T.  Parki/ns.  Very  civilly,  for  any  ^ing 
I  did  perceive,  without  any  disturbance  to  the 
courts  or  any  body  else.  , 

Mr.  Stanhope.  Did  they  use  any  gestures, 
or  behaviours,  .to  occasion  the  mayor  to  go 
awav  ? 

SiV  r.  Parkyns,  Not  as  I  know  of  at  alL 
Sir. 

Mr.  Stanhope.  Pray,  Sir,  will  yon  tell  all 
your  knowleffge  bow  the  thing  paMd  ? 

Sir  T.  Parkyns.  I  understandiog  there  vras 
to  be  an  election  of  a  mayor  for  the  town  <^ 
Nottingham,  upon  Micb^elmas-Day,  as  has 
beenaccuKtomed  time  out  of  mind,  a  very  long 
while,  as  I  have  been  informed,  at  the  churchy 
I  was  there,  and  went  to  the  usual  place  in  the 
chance],  and  there  we  staid  some  time  tiH  after 
prayer ;  andoitlter  prayer  there  was  notice  of  a 
new  charter  coming,  but  then  I  believe  it  waa 
not  come  ;  but,  as  they  were  called,  the  old 
charter-men,  sdderman  Greaves,  and  tbere^ 
corder,  seneont  Bigland,  and  alderman  Edge, 
and  several  others,  forty,  I  believe  I  could  name, 
did  send  to  Mr.  Wild,  the  mayor  that  then  was^ 
and  Mr.  Rippon,  and  others,  who  were  then  at 
the  town-hall,  and  desired  them  to  oome  up 
to  the  chancel,  as  I  am  informed,  in  order  to  an 
election  of  a  new  mayor :  but  they  did  not  come, 
but,  as  I  heard,  they  sent  word  back  again,  to 
desire  alderman  Greaves,  and  the  rest,  to  come 
down  to  the  Town-ball,  which  accordingly 
wa^  done. 

Mr.  Pollexftn.   And. what  happened  there? 

Sir  T.  Parkyns.  I  vras  there  along  with  them, 
and  went  into  the  TowQ-hall  and  so  into  a  roont 
which  I  conceive  they  call  the  council -cham- 
ber :  and  there  upon  several  discourses,  tbffre 
were  some  were  tor  going  to  voting  for  a  new 
mayor,  and  there  were,  some  that  did  say,  they 
had  a  new  charter,  and  they  must  have  a  mayor. 
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aooordtnr  to  that  neir  diaiter ;  wbereupQn 
tb«y  demd  it  might  be  read, .  but  there  was 
no  aakwer,  I  think,  made  to  that ;  I  did  seethe 
thing  they  said  was  the  new  chfirter  in  a  box  : 
1  tfaink  it  was  so,  but  I  did  not  see  it  out 

Hr.  C<mb$^  Then  it  was  not  read  while  you 
wei«  there  ? 

Sir  7*.  Parkynt.  I  did  not  bear  a  word  of  it 
read ;  but  I  think  there,  was  alderman  Edge  did 
say,  I  do  not  know  how  I  am  to  act  by  the  new 
charter,  but  I  understand  what  I  have  to  do  by 
the  old  oharfer  very  well,  therefore  we  will  pro- 
ceed to  the  election  of  a  new  mayor ;  and  then 
upon  that  account  they  did  go  to  voting,  and 
several  votes  there  were  for  several  persons,  as 
particularly  for  Mr.  Edge  himself,  and  some 
ibr  Mr.  Toplady,  but  the  most  for  aldeitnan 
Greaves ;  andj  when  they  did  uoderstand, 
as  I  conceive,  that  alderman  Greaves  had  the 
majority  of  votes,  then  they  did  rise  up,  and 
went  aws^y. 

Mr.  Po/^en.  Who  did? 

Sir  r.  Parhffu.  The  mayor,  Mr.  Wild,  and 
alderman  Rippon. 

Mr.  Stanhope.  Pray,  Sir,  did  the  mayor  stay 
all  the  while  the  Foil  was  ? 

^ir  T,  Parkyns.  He  was  there,  I  am  sure 
while  they  voted  ;  that  I  am  certain  he  was  ;  I 
tannot  say  he  was  there  ail  the  time. 

Mr.  Pollexfen.  Did  he  oppose  the  election  ? 

Sirr.ParA3^w..No. 

Mr.  PoUexfen,  Was  there  any  proclamation 
inade  for  any- body  todepait.'^ 

Sir  jT.  Parkyns.  None  that  I  lieard  of. 

Mr.  Holt.  When  tlie  ijew  charter  was  pro- 
duced, i^'«s  it  desired  by  aoy-body  there,  that 
it  might  be  read  P 

Sir  1\  Parkynt.  Yes,  Sir,  there  was  some 
Aatdeabred  it  mieht  be  read. 

Mr.  LovelL  Why  was  it  not  reail  ? 

Sir  T.  Parkynt.  I  cannot  tell  that?  butldid 
hear  they  shoudd  shew  Mr.  Edge  his  name  in 
the  new  dMrter ;  and  they  did  believe  he  was 
eentinaed  in  his  place,  and*I  think  Mr.  Edge  re* 
plied  he  hail  his  place  by  the  old  charter  duriug 
ufe ;  and  by  that  cbi^rter  he  knew  how  to 
act ;  he  could  notteli  what  he  was  in  the  new 
charter? 

tfr.  FnrewtlL  Pray,  Sir,  did  any  of  the  old 
dmteNmen  oppose  tlie  reading  of  the  new- 
cfasoter? 

Sir  r.  Parkyns.  No,  indeed.  Sir,  not  that  I 
Imowof, 

X.  C.  /.  Pray,  Sir,  let  me  ask  you  a  qnes- 
tion  or  two,  you  are  a  burgess  ot  this  town, 
ase  jiWDOt? 

Sir  r.  Pmrkym,  Yes,  my  lord. 

L,  C.  J.  How  many  years  have  you  been  a 
burgess? 

me  T.  PdKrkym.  Several  years. 

L,C.J.  W«re  you  ever  at  an  election  befiice? 

Sir  T.  Parkyns.  No,butI  have  been  at  se- 
veral of  iMr  meetings. 

L.C.J.  How  came  you  to  be  there  at  this 
time? 

Sv  r.  Parkym.  Upon  no  iavitatioii  hy  .any 
body,  b«t  «poB  ny  vwa  accord. 


'If.CJ.  How  came  you  to  accord  upmi  that 
time  more  than  upon  anotlier  ? 

Sir  T., Parkyns.  Truly,  my  lord,  I  canool 
answer  you  to  that. 

L,  t7.  J.  No,  I  believe  not ;  ^  but  let  nse 
ask  you  another  question :  who  gate  their  rstw 
there? 

Sir  T.  Parkyns.  Several  gave  their  votes. . 

X.  C.  J.  Did  you  give  any  vote  ? 

Sir  r.  Parkyns.  No,  my  loi(d,  I  gave  no 
vote.  , 

L.  C.  J.  What  did  you  do  there  ? 

Sir  T.  Parkyns.  There  were  several  other 
gentlemen  oftbe  country  there  besides  me» 

X.  C.  J.  Ay,  there  were  several  there  that 
had  nothing  to  do  there,  and  wbicli  should  do! 
have  been  there  :  did  not  you^hear  any  procla- 
mation made  at  all  ? 

Sir  T.  Parkyns.  No,  my  lord,  I  did  not. 

X.  C.  J.  Did  you  hear  no  crying  out  in  the-' 
council-chamber,  A  Greaves  Alayor,  A  Greavea 
Mayor ;   No  New  Chaii;er  ;  No  New  Char- 
ter! f 

Sir  T.  Parkyns,  I  did  not  hear  any  outcry 
at  all. 

X.  C.  J.  Did  you  hear  nothing  said,  Pray  stay 
the  books,  pray  stay  the  books  ? 

Sir  T.  Parkyns.  No,  my  lord,  I  did  not.  ' 

X.  C.  J.  Pray,  did  you  observe  any  thing*  in 
the  world  about  the  mace  there? 

Sir  T.  Parkyns.  Yes,  I  did. 

X.  C.  J.  Pray  let  us  hear  that,  for  I  see  voir 
did  not  hear  a  great  deal,  nor  any  thing  indeed 
that  other  pec^le  heard  ;  now  let  us  know  what 
you  did  see? 

Sir  r.  Parkyns.  The  old  mayor  went  awaj- 
with  two  of  the  maoes,  I  think,  and  one  wa* 
ietl  Iwhind;  and  presently  after  comes  back 
Mr.  Malin,  and  demanded  the  other  mace. 

L.C.J.  Ofwiiom? 

Sir  2\  Parkyns.  Indeed^  I  cannot  tell,  my 
lord. 

itiistice  Withins.  What  answer- was  given  f 

Sir  I".  Parkyns.  There  wereseverai,  I  can- 
not tell  the  particular  names,  that  said  they 
had  as  much  interest  in  it,  as  Malin  in  the 
mace  ;  and  the  reason  was  this,  it  was  boug^ht 
by  several  contributors. 

X.  C.  J.  Who  was  that  said  so  ? 

Sir  r.  Parl^fns..  Indeed,  my  lord,  I  cannot 
tell  particularly.  . 

X.  C.  J.  Alack-a-day  !  now  we  have  foimt 
all  again  ;  pray  did  not  you  see  the  ihitsg 
called  The  New  Charter  as  you  expressed  it  f 

Sh-  T.  Parkyns.  No,  I  did  not  see  it  e«it  of 
thebov. 

X.  C.  J.  Did  you  observe  when  filr.  £dg« 
called  to  read  the  charter  ? 

Sir  r.  Parkins.  No,  my  lord,  I  djd  net. 

Xc  C.  J.  I  mean  when  bespoke  to  my  bio<- 
ther  Bttriaad  to  read  it. 

Sir  T.  Parkyns.  My  lord,  I  waa  these  fiem 
the  beginning  to  the  end.  If  you  please  to  hear 
me,  my  lord,  I  will  answer  you  to  what  you 
ask  me :  I  think  the  mayor,  Mr.  Wild,  di(| 
speak  to  seneaat  fiidand,  and  asked  hana 
something  ttf  ftdvioeihiit  whit  it  wai^  I  o»ii- 
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mmtA  him,  Do  you  ask  ims  as  i 

cofliBd  ?  Traly ,  I  forgot  what  reply  wiis  made. 

Mr.  PoUejfen.  Tliis  gentleman,  my  kMnd, 
wBsnotui  tbehall. 

Rteorder,  Did  y on  see  any  atniggiiiig  «bottt 
gfttii^be  mace  away  f 

Sir  jT.  Parfnfns.  No,  I  did  not,  8ir. 

Recorder.  How  c^e  Somner  toleaTetbe 
mace  bebind  him  ? 

Sir  X.  Ferl^m,   I  do  not  know,  I  cannot 

tnt. 

Rtecrder.  Did  yon  hear  any  thing  aaid  by 
Jfr.  Sachererefl? 

Sir  7*.  P^kym,  No,  I  do  not. 

Justice  WitJUns.  Did  not  he  say,  Hotd  the 
books.  Stop  the  books? 

Sr  T.  Farkyns.  No,  I  do  not  remember  it. 

Mr.  'Holt,  Pny  did  you  stay  as  long  as  Mr*. 
fiacherereD  staid?' 

Sir  r.  farkym,  I  9Uud  as  long  as  they  all 


JoBtiot  Hdloway.  Did  yod  obsenre  no  noise 


Sir  T.  Pttrkvns,  No,  by  my  soni,  not  I. 

Jvetioe  HoiJowajjf.  That  is  strange. 

Mr.  HoU,  He  was  not  in  the  hall  where  the 
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tsttel;  itwnssomethhigoottoemiiigthetttw        lUeorder.  They  were  all  of  a  side  then, 
ndtbe  old  charter;  and  seijeant  Bitflaad  an-        Mr.   Stanhope.    Were  yon  by  when  Mr. 
"      ~^  Hutchinson  was  sent  with  Hr.  Qrcgoty?  What 

was  hesent  for  ? 

*   hit  r,  Parkym.  I  can't  tril  that,  hot  I  did 
hear  they  did  go. 

Mr.  Stanhope.  Was  hesent  to  demand,  or 
desire  the  mace  ?  . 

Sir  T.  Parkyus.  Indeed  I  ean't  tdl  hew  it 
was. 

X.  C.  J.  He  can  tell  nottung  f 

Mecorder.'i  I  believe  he  was  worse  (right- 
ed than  alderman  Parker,  he  has  forgot  all. 

Mr.  PoUtjfen.  Swear  Mr.  John  Thihh. 
[Which  was  done.]  Pray,  Sir,  were  you  pre- 
sent on  Micba*lmas-day,  at  the  election  of  the 
mayor  of  Nottingham  ^ 

Thinn.  My  lord,  I  hear  there  are  sereral 

f»tlemen  hklicted  tor  a  riot  at  that  time,  I  hope 
shall  reoeiye  no  prejudice  for  giving  my  in- 
formation here. 

X.  C.  J..  What  do  you  mean,  Mr.  Thnm  f 

Thinn.  My  k»rd,  I  understand  by  some  per- 
sons, that  there  is  like  to  be  an  infbraiatioii 
brought  agauist  me,  if  I  give  my  evidence 
here. 

X.  C.  J.  Prithee,  man,  we  know  nothing  at 
all  of  the  evidence  or  information ;  if  you  will 
evidence,  yon  may. 

Mr.  Pollexfen.  Pray,  Sir,  were  yonpresent 
when  tbis  matter  was  transacting  on  Blichael- 
mas-dsy  ? 

Thinn.  I  happened  to  be  in  the  country  at  - 
that  time,  about  a  basbess  between  Mr.  Edge 
and  myself;  we  are  copartners  in  an  estatf, 
and  we  wei-e  then  upon  a  partidon ;  and  ou 
Michaelmas-day  I  went  ,to  church,  and  being 
at  church,  and  seeing  a  great  deal  of  company 
in  the  cl^ancel,  I  went  to  see  tbe  usual  cere- 
mony of  choosing  the  mayor,  and  so  forth.  I 
was  there  then,  and  while  1  was  there  in  the 
church,  1  staid  there  near  an  hour,  I  believe 
afW  prayer  was  done,  and  there  was  an  ex- 
pectation of  the  old  mayor,  and  others,  to 
meet  together  upon  the  election,  but  nobody 
came :  but  at  last  there  was  some  message 
came  down,  I  know  not  by  whom,  'nor  from 
whom,  but  the  general  vogue  was,  that  it  came 
from  Mr.  Wild  the  old  mayor,  and  that  he  had 
sent  down  to  deshre  the  company  to  come  down 
to  the  hall,  but  I  cannot  9ay  who  brought  the 
message ;  and  upon  this,  allthe  company  went 
from  toe  church,  up  to  the  hall,  and  I  went 
with  alderman  Edge,  who  was  tlie  person  I 
had  busmess  with ;  Ve  went  through  a  great 
room,  the  town-hall,  and  then  there  is  a  little* 
room  withm,  I  think  they  call  the  council- 
chamber,  and  a  great  table  wifhin  a  rail,  as 
this  may  be ;  and  I  remember^  I  sat  down  be- 
hind the  alderman :  I  could  observe  nothmg  of 
heat  among  them  at  all,  nor  the  least  vrord 
that  I  observed,  of  jangibig.  There  was  a  box 
upon  the  table,  which  iheysaid  was  the  new 
charter,  but  it  was  not  read;  botMr.  Edfi^evraa 
offered  to  read  his  own  name,  to  shew  that  he 


X.  C.  J.  But  oonld  he  be  in  the  next  room, 
and  not  hear  the  hubbub  ? 

Sir  T.  Parkyns.  My  lord,  I  said  1  was  in 
the  pboe  called  the  council  honiie,  and  I  did 
not  s^  till  thev  all  went  out  together. 

Jteeorder.  l¥asnot  you  at  tns  proclamation 
at  the  market  plan  ?  and  was  there  no  throw- 
m^  up  of  hatsr 

Sir  r.  Parkyns.  Yes,  they  did,  when  they 
said  God  nve  the  king,  the  people  said  Amen 
iOid  threw  up  their  bats. 

Mr.  Sianhape.  Pray  did  you  hear  Mr.  Sacfae- 
vereil  desire  them  to  be  quiet  and  peaceable  ? 

Sir.  T.  Parkyni.  Yes,  I  did  so. 

L,  C.  J.  Did  you  hear  Mr.  Sacheverell 
^irbeo  he  spoke  to  the  mayor  in  the  hall  P 

Sir  T.  Parkyni.  No,  1  was  not  in  tbe  haU 
sistt. 

X.  C.  /.  Did  you  hear  him  vi^en  he  spoke  to 
tbe  <o>yo>'  >n  the  council  chamber  f 

fkt  r.  Parkyns.  Not  Hiat  I  do  remember. 

Justice  HoUoway.  You  say  you  heard  Mr. 
'  ^         ~    speak  to  them  to  be  quiet  and 


9it  T.  Parkyns.  No,  not  there,  but  it  was 
at  Mr.  Gveaves's  own  house. 

Justice  Hdloway.  Was  there  any  uproar 
Ihett  there  ? 

Sir  T.  Parkyns.  No,  my  lord,  but  I  will  tdl 
ys^  dMre  was  a  multitude  of  people  there,  and 
a  gneat  deal  of  rabble  like  to  be,  and  Mr. 
Sadieyevell  desired  the  people  to  do  their  bu- 
•nesswitb  all  modesty;  and  I  think  there 
sever  .WW  so  great  a  number  of  people  -Aat 
ever  earned  tbemselres  more  civilly  than  they 
M.  I  dlid  not  hear,  by  the  oath  I  have  taken, 
^    ^i^^rypMnoaalo  Wind  or  any  thing  of  that 


had  power  ts  act  in  it :   but  he  did  not  know 
how  &r  lie  night  act  by  <hait>  a&d  therefore  he 
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ufirer  was  retunied  I  'pannot  say :  but  after 
tliat,  as  I  take  it,  there  was  aldennai^  Paiker 
and  alderman  Rippon  did  como  and  speak  to 
the  company,  and  said  the  mayor  desij'ed  ibcm 
to  come  down,  for  tliey  had  the  new  charter, 
and  he  wi^  to  have  tlicir  advice  how  to  proceetl 
4ipon  it.  While  tliey  sat  there,  f  ^valked  from 
the  church  to  the  town-h:i-H ;  and  in  a  little 
while  the  company  from  church  c^irie  to  the 
town-hall:  when  they  were  there,  the  mayor 
desired  serjeaut  Bigland^s  advice;  how  to  pro- 
ceed  upon  the  new  charter;  s>ayshc,  do  you 
desire  my  advice  as  recorder  or  as  counsel  ? 
and  I  think  as  to  that  he  gave  no  answer.  The 
like  question  he  put  to  Mr.  £di^e ;  and  Mr. 
Edg^e  referred  it  to  serjeant  Bififlaud's  answer, 
and  I  Ihiuk  it  was  a  very  good  one.  Atler  a 
while,  snuie  of  tlie  company  that  used  to  be 
the  electors  of  mayors  and  shenfTs,  being  of 
the  clothing',  cried,  let  us  go  to  the  poll ;  and 
I  think  Mr.  Edge  began  to  take  the  poll,  and 
there  was  several  that  did  vote,  but  that  was 
the  general  cry  of  those  that  were  inclined  to 
the  new  and  to  the  oM  charters.  Some  that 
u  ere  in  the  Hew  charter  gave  tncir  votes,  but 
not  for  Greaves  ;  1  do  not  remember  any  one 
did  when  tlie  noil  was  taking^. 

L.  C.  J.  Who  directed  the  poll,  pray  ? 

Foie.  1  think  it  was  some  that  were  for  tbe 
>ild  charter ;  but  I  think  it  was  the  general  de« 


was  proeeediBgto  tvrear  tbe  officer  according 
io.  the  old  one. 

"MTyPelUsfen,  Was  Ib^re  any  cry,  or  any 
noise  there  ?  '  > 

Thinn,  I  do  not  know  that  I  heard  any  one 
say  any  harsh  or  ill  word ;  there  was  not  so 
much  as  a  shout. 

X.  C.  J.  Did  you  hear  any  hubbub,  or  tu- 
nmit? 

Tkinn.  No,  my  lord,  not  in  the  room  where 
we  were. 

X.  C.  J.  Did  you  in  any  other  room  ? 

Thinn.  I  cannot  tell  that,  there  was  a  great 
many  people  about  the  window. 

Mr.  Holt,  Did  the  old  mayor,  Wild,  stay 
there  while  they  elected  Mr.  Gi-eaves  ? 
«    Thmn-  Hestaid  there  some  of  tbe  time. 

Mr.  ikanhope.  Was  he  there  all  tl;e  while  ? 

I'hinn.  1  cannot  say  but  that  some  of  the  al- 
dermen staid  ail  the  time,  and  some  of  them 
gave  their  votes  for  Mr.  Greaves. 

Mr.  LotfelL  What  did  Edge  do  ? 

Thinn.  He  took  the  poll,  and  to  the  best  of 
my  remembrance,  alderman  Parker,  that  is 
one  of  the  aldermen  that  has  been  here,  gave 
his  vote  for  Mr.  Edge. 

Mr.  LavelL  Did  the  mayor,  Wild,  stay  till 
the  pbll  was  cast  up  ? 

X.  C.  J.  t^oll,  we  boar  nothing  of  a  poll ; 
Who  gave  you  authority  to  poll  ? 

Mr.  LovclL  He  that  was  in  tlie  new  charter 
appointed  mayor,  yet  staid  to  see  the  election, 
and  tl^en  went  away. 

Mr.  Follexfen.  sir,  did  you  hear  any  pro- 
clamation made  in  the  council- chamber  i* 

Tkinn,  No,  Sir ;  I  came  from  church  with 
Mr.  Edge,  and  the  rest  of  the  gentlemen* 

X.  C.  X  Were  you  there  when  Greaves  was 
sworn  ? 

Tkinn.  Truly,  my  k>rd,  I  don't  remember 
that  I  was. 

X.  C.  X  I  desire  to  know  by  what  authority 
Mr.  Edge  swore  him  :  let  him  h}ok  upon  tlie 
statute  of  Ptemunire,  and  consider  with  him- 
self about  it  a  little. 

Just.  Witkim^  As  far  as  1  find,  this  gentle- 
man was  not  much  concerned,  and  did  not  mind 
what  Was  done. 

Thinn.  No  truly,  Su-,  not  I^  much. 

Mr.  Solt.  Did  Mr.  Sacbeverell  go  with  you 
or  stay  behind. 

Tkinn.  We  went  all  together. 

Mr.  Bknccm.  Pray  swear  Mr.  Pole.  [Which 
was  done.] 

Mr.  Stanktme'  Vx2Lyy  Sir,  were  you  in  the 
council -chamoer  at  Nottingham  on  Michael- 
mas-day was  twelve-month  ?  Pray  tell  us  what 
happened  there. 

role.  I  have  lived  in  Nottingham  about  12 
years.  I  used  to  go  and  see  the  mayor  and 
other  officers  sworn :  upon  this  day  1  was  at 
church,  and  they  went  to  prayers,  and  after 

g-ayers  were  ended,  1  think  there  was  Mr. 
regory  and  Mr.  Hutchinson,  as  I  take  it,  sent 
by  some  to  desire  the  mayor,  that  was  Wild,  to 
come  to  church,  that  they  might  proceed  to  an 
election  according  to  the  old  diarter;  but  what 


sire  to  go  to  the  poll 

X.  C.  X  W  ho  took  the  poU?    . 

l^Cfle.    Mr.  Edge  took  it. 

Mr.  iloU.  Did  the  old  mayor  propose  the 
election,  or  the  new  mayor,  or  no  ? 

Pole.  No,  I  do  not  know  he  proposed  it) 
but  it  was  put  to  him. 

Air.  Sianhope.  Was  he  present  at  the  elec- 
tion ? — Pole.  Yes,  he  was. 

Mr.  Stankopjs.  Was  he  present  when  the  poll 
was  taken  ? 

Pole.   Yes,  he  was. 

Mr.  Stanhope.  Dkl  he  contradict  it  .^ 

Pole.   I  cannot  say  he  did  contradict  it. 

L.C.J.   How  many  of  these  elections  have 

yon  been  at  before  P 

Pole.  I  was  not  by  at  the  nomination ;  that 
I  could  not  be,  6>r  they  excluded  all  but  thost 
that  had  votes. 

X.  C.  J.  How  came  you  to  be  so  busy-as  to 
be  th^re  at  this  time  ? 

Pole.  I  went  of  my  own  accord ;  I  was-not 
desired  by  any  body,  any  more  now  than  otber 
years,  but  used  as  much  as  I  could  to  endeavour 
to  be  at  the  swearing  of  them  ;  for  they  ex* 
eluded  all  people  usually  oiU  of  the  cbancrt, 
where  the  election  used  to  be,  if  they  were  no» 
oftheck>thing:    .  ,    ^  ♦k» 

Mr.  Stanliope.  Who  gave  the  oath  to  tne 
person  elected  usually  ?  ,     ^.-i* 

Pole.  The  coroner  used  to  give  the  vt^J^ 
his  oath.  _     ,,i  ^i 

Mr.  LovelL  Who  used  to  take  the  pou  » 

other  elections?  ,  .    .^^^m^tn 

PoU.   I  cannot  say  who  took  It,  beo^« 

were  excluded  the  chancel;  hut  it  "»»  "^ 
reputed  that  Mr.  Edge  u*«d  to  take  it. 


Digitized  by 


Google 


It]  STATE  TBlAtJS,  S6  Chaklis  IL  l684.-«-«iitf  olAfr#»/«r  «  JtM.         [W 

Po/e.  I  cMinot,  indeed,  my  lord,  name  any 
paiUcularpenon. 

Just  Holloway.  Did  you  heur  BIr.  Stadbe- 
▼ervil  speak  any  ihinf  abont  the  books  ? 

Pole.  I  think  1  dw,  1  beliere  i\  was  one  irif 
the  clothing. 

X.  C.  J.  Prithee,  canst  thee  not  guess  who 
that  man  of  the  clothing  was? 

Pole.  If  I  do  guess,  my  lord,  I  cannot  speak 
poeitiFely. 

L.  C.  J.  Prithee>  do  not  say  so,  I  know  thee 
canst  if  thou  wilt,  come,  recoUect  thy  memory. 

Pole,  My  lord,  I  would  remember  it,  and 
iac  the  person,  if  I  could,  but  I  cannot 

In  C.  /.  But  as  near  as  thee  canst  guess,  ) 
know  thee  hast  a  good  guess  with  thee. 

Pole.   Indeed,  myjord,  I  cannot 

Mr.  Powis.  Did  you  obserye  that  he  did  any 
ways  oonoem  bimsdf  about  the  election,  Mr. 
SachererelllmeanP 

L.C.J.  What  did  he  do4hei«,  Mr.  Powis? 
he  was  present  there. 

Recorder.  Was  not  he  the  head  of  the  old 
eharter  party? 

Pole.  The  old  charter  people  took  itthat  the  . 
surrender  had  been  surreptitiously  obtained,  and 
I  think  he  might  say  they  had  a  good  right  to 
insist  upon  the  old  cbaiter. 

L.  C.  J.  Who  said  so  ?  ^.  Sache? erell  ? 

Pole.  I  believe  I  did  hear  him  say  something 
to  .that  purpose,  but  I  cannoC  positively  say 
what;  I  dare  not  undertake  to  say  what  par- 
ticular persons  spoke  that  day. 

Keeorder.  Was  not  he  for  reading  of  the  new 
charter,  upon  your  oath  ? 

Pole.  I  cahnot  tell  whether  he  was  or  no. 

Recorder,  p'ld  he  not  bid  the  people  be 
quiet? 

Pole.  I  cannot  say  I  heard  any  such  thing. 

Mr.  Ward.  Did  not  you  hear  him  say  any 
thing  to  the  mayor  when  he  came  into  the 
council- house  ? 

PoU.  No,  I  did  not 

Mr.  Ward.  Did  not  you  hear  the  Se^eant 
make  proclamation  for  aU  pefltple  to  depart  that 
had  no  business  theve  ?—Po^.  I  did  not. 


Mr.Bl£W€om.  Who  came  to  fetoh  you  from 
ftedir 

foU.  I  think  alderman  Rippon  and  alder^^ 
Ban  Parker  did  desire  4>em  to  come  to  the 
iBWA.hall,  and  I  thiiUc  Maiin  was  there,  but  I 
caanoltell  what  he  said. 

Mr.Bleaeom.   Who  was  at  church  then  ? 

JL  jC.  J.   Pray,  were  you  desired  to  come? 

Pole.   No,  I  was  not 

Z..C./.  WasMr.Sachererell? 

Po/e.    No,  I  do  not  know  that  he  was? 

Mr. Simiuipe.  When thesegentlemen came;, 
did  Ihey  hehare  themselves  civilly? 
,  Ppk,  Yes;  I  saw  nothing  but  civil  beha- 
viamr :  there  was  a  great  concourse  of  Mople, 
I  believe  most  of  the  well-wishers  to  the  old 
fipd  qew  cbarfer  were  tlie^  ti^  day. 

H,  C.  J.  Gui  you  say  you  did  not  hear  a 
mjt  deM  ff  noise  and  hubbub  ? 

Poit.  Icabnot  say  so,  nor  truly  can  1  say 

L  C  J.  9o  yon  heheve  you  did  or  not  ? 

jPole.  BmX  I  beh^ive  I  miffht  hear  some 
jUiBe;  frifijl  wjM.in  the  councu-«baniber,  not 
/Mihe^hall. 

imL  JSoUowuf.  Was  sir  Thomas  P^kyns 
^beref— ^o/e.  Ves,ihewas. 

t.C.J.    Was  Mr.  Tbiun  tl^ere? 

PoU.  Yea,  I  think  I  sat  next  him  when 
Ihey  came  from  chnrch :  1  did  desire  to  see 
the  pioeeedingB  of  ^  day,  apd  I  think  I  dined 
jpiith  the  ooniMpyi  and  went  in  with  the  ffrst 

L.C.J.    Did  you  see  any  thinff  about  a 


you  see  any  thing  . 

Pole.  Yesy  I  think  I  did  see  aon^^ng  about 

L.C.J.  Why  thfsn  prithee  tell  me,  as  near 
aalheeein  gneas,  what  thee  didst  see  about 

Poie.  When  A«y  went  out.  Wild  and  his 
campany,  die  room  was  full  of  comfiany ;  and, 
ps  I  lake  it,  Mr.  Malin,  or  whoever  it  was  that 
waste  take  it,  did  foq;et  the  mace  behind  him ; 
and  aanoebody  coming  for  the  mace,  I  think 
titae.wns  one  ef  Ae  gentlemen  of  the.council 
dM  ypt  it  from  him,  and  would  not  let  him 
have  it 

Xb  C.  /.   Ay,  come,  who  was.that  one  gen- 
tkman  ef  the  council  ? 
^  PoU'  .leaanot  be  oositive,  I  believe  it  might 

he  lb.  ^idsDon,  or  Mr.  B . 

I-CX  But,  prithee,  wilt  thou  tell  me  that 
there  was  no  shooting,  nor  noise,  nor  hubbub  ? 

Poic  In  the  council  chamber,  I  am  satis- 
ftsd  as  to  pyself,  I  heard  none  and  bdieve 
lihae  was  none;  I  will  not  say  there  was  not 
in  the  hall,  for  1  was  not  there. 

Juat  HoUomav.  Did  you  hear  any  one  cry, 
9tothehooks? 

Pole.  I  think  th^ce  was  al  that  time  a  dis» 
{Sgeabont  the  books. 

X.  C.  J.  Ay,  tell  me  now  who  that  dispute 
.mbflkween? 

JM^  I  4in)(  itviia.ainQng  thegownmen 
that  were  ofdie  council. 

X.,C.  J.   y w  My  «cP».  woie  me  s^me  of 


▼OL.  z« 


X.  C.  X  What  wy  vou,  ReynMds,  did  yoii 
make  proclamation  in  the  council  house  by  the 
mayor's  direction? 

Aeynoldt.  Yes,  J  did. 

X.  C.  X  And  yet  you  said  yonstaid  there  all 
the  time. 

Mr.  Blencow.  When  the  shout  was  in  the 
hall, jpray,  where  was  Mr.  Sacheverell  ? 

Poie.  He  was  in  the  coqncil-chamber :  the 
occasion  of  the  shout  to  be  in  the  hall  was  this, 
when  the  poU  was  taken,  and  the  minority  ap- 
peared to  be  for  Greaves,  Mr.  Hutchmson  was 
sent  to  acquaint  the  mayor  with  it,  -and  to  de- 
him  to  oo^e,  and.be  present  at  the  swearing  of 
him. 

X.C.X  Who  sent  him? 

Pole.  Mr.  Hutchinson  and  thfy  can  tdl 
thwelves. 

X.  C.  X  But  who  do  you  say  sent  him? 

Pole.  Icaii'ttdlparticufaiify,  Ihey.canbest 
ten. 
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t.  C.  J.  But  who  told  you  so  ?  or  did  aoy 
body  tell  Tou so? 

Pole.  I  was  told  so  by  several  persons  that 
were  sent. 

L.  C.  J.  Pritbee,  wbo  told  thee  ? 

Poft.  I  beliere  I  may  have  heard  it  from 
'himself,  that  be  was  seot. 

X.  C.  /.  Who  did  he  tell  you  sent  htm  ? 

P4tie,  He  did  not  teH  me  who  particularly. 

Mr.  Farewell.  My  lord,  I  desire  to  ask  Rey- 
nolds this  question ;  Who  was  there  besiiies 
that  heard  yon  tsake  the  proclamation  ? 

Reynolds.  The  mayor  was  there. 

Just  Holloway.  They  made  such  a  noise, 
Aat  perhaps  every  body  could  not  hear  it. 

3Ir.  Pollarfen.  Prmy  swear  Mr.  Slater. 
[Which  was  done.] 

Mr.  Holt.  Were  yon  in  the  council-cham- 
ber on  Michaelmas-day  was  twelvemonth  in 
Nottingham? 

Slaier.  Yes,  1  was. 

Mr.  Holt.  Pray,  give  me  an  account  of 
whsit  passed  there,  and  what  yon  observed. 

Slater.  I  wasat  St.  Mary 'sCburch  with  them, 
and  came  down  from  the  church  with  them  to  the 
council-house ;  and  when  they  came,  they  went 
mto  tfie  council -house  to  the  mayor  that  was 
tbcao,  alderman  Wild,  and  there  they  went -and 
staid  some  small  time:  and  then  the  mayor  and 
aldermen  came  out,  and  came  to  the  common* 
hftll,  and  staid  a  prettv  considerable  time ;  and 
then  name  Mr.  Hutchinson  and  Mr.  Gregory 
to  his  worship,  and  told  him,  and  it  please  your 
worship,  the  council  desires  you  to  come  and 
bear  Mr.  Grea\'es  sworn  mayor;  and  at  that 
.  word,  the  mayor  replied  to  them,  that  he  would 
come  to  them  presently,  if  they  sliould  have 
done  there :  so  presently  after  some  cried  out 
A  Greaves  mayor,  a  Greaves  mayor ;  and  al- 
dennan  Rippon  and  others  bid  them  hold  their 
tongues,  or  it  shonld  be  worse  for  them ;  but  still 
they  cried,  A  Greaves,  a  Greaves. 

X.C.  J.  Where  was  that? 

Slater.  In  thtf  oommon-hall. 

Mr.  PoUexfen,  What  the  burgesses  cryed 
out  KO,  did  they  f 

Shter.  The  peoptein  the  hall. 

Recbrder,  Wasnot  youoneof  theshouters? 

Slater,  No,  I  did  not  shout. 

JLCJ.  Were  you  one  of  the  clothing,  one 
of  the  council  of  the  town  ? 

Siater,  No,  my  lord,  I  was  not. 

L.  C.  X  What  business  had  you  there? 

Slater.  I  went  to  see,  as  others  did. 

Just.  Wit  him.  What  trade  are  you  f 

S.^ater.   I  am  a  taylor. 

Just.  Witkim.  Do  you  use  to  go  to  church  ? 

Stater.  Yes,  Sr. 

X.  C.  X  Yon  say  the  people  did  shoot,  A 
Greaves  mayor;  did  you  hear  them  among 
that  shout,  cry,  No  New  Charter,  No  New 
Charter? 

Siater.  I  cannot  say  any  thing  of  that. 

X.  C.  X  Canst  thee  say  thou  didst  not  hear 
any  such  shout  P 


Siaier,    For  my  part,  I  can  nfely  say  I 
kttni  Bodiing  of  it     Then  J  tee  alderman 


Wild  take  a  book  in  his  hand,  as  to  take  «n. 
oath,  and  then  there  was  a  shout,  A  Grearem 
mayor  ;  aud  alderman  Parker  went  off  from 
the  bench,  and  said,  A  Riol,  a  Riot. 

Mr.Potterfen.  Swear  Roger  Ry ley.  [Whicli 
was  done.] 

Mr.  Holt.  Bray,  were  yon  at  tlie  election  o€ 
a  new  mayor  at  Michaelmas-day  was  twelve 
month  ?  ' 

Ryley,  I  was  at  the^first  nomination,  whidb 
was  the  14th  of  August 

Mr.  Ho/f .  Who  was  named  then  ? 

Ryley.  Mr.  Greaves. 

Mr.  Holt.  Is  that  the  custom  of  the  town  to 
nominate  him  before  P 

R\fU}f.  Yes,  it  is. 

Mr.  Holt,  Were  you  there  on  MichaeliDaB* 
day? 

Ryley,  Upon  Michaelmas- day  I  was  som*- 
moned  in  upon  the  clothing,  and  there  the 
new  mayor  went  to  the  old  mayor,  and  vraited 
there  a  long  time  to  go  with  him  to  go  Co 
church ;  at  last  the  old  mayor  wonM  not  go, 
but  staid  waiting  for  a  new  charter;  so  wo 
went  to  church  and  heard  the  prayers,  and 
from  the  ehurch  we  went  to  the  hall  aceording 
to  custom ;  and  there  was  the  new  mayor 
there,  Mr.  Greaves,  and  he  was  sworn  mayor 
there.  > 

X.  C.  X  Who  swore  him  P 

Ryl^.  Alderman  Edge. 

X.  C.  J.  Did  you  ever  know  him  swear  a 
mayor  before  ? 

Just.  Holhtray,  Did  you  ever  know^  m 
mayor  sworn  betbrein  the  absence  of  the  old 
mayor? 

kyley.  1  have  known  many,  1  have  been  of. 
the  council  these  eighteen  years. 

X.  C.  X  You  say  you  have  been  of  tiio 
council  these  eighteen  years  P 

R^^*  Y«(,  1  have  so,  Sir. 

X.  C.  X  And  have  you  been  present  wheo 
the  new  ms^or  has  been  sworn  P 

Ryl^^  Yes,  I  have. 

X.  O.  J.  And  do  vou  know  that  the  new 
mayor  was  sworn  when  the  old  mayor  wan 
not  there? 

Rvlty,  I  bare  known  many  swom^  I  say, 
but  J  canoot  tell  whether  I  ever  knew  but  that 
the  new  mayor  was  sworn  before  theold  mayor. 

X.  C.  X  Then  when  Edge  gave  Gteavcs  tlte 
oath,  was  the  old  mayor  there? 

Ryley.  He  was  in  the  room  when  he  vma 
chosen. 

X.  C.  X  Was  he  there  when  be  was  sworUp 
or  when  he  was  going  to  be  sworn  ? 

Ryley.  They  wouM  not  abide  the  place,  bat 
wait  away. 

X.  C.  X  But,  prithee  friend,  don't  daily, 
thou  art  upon  diy  oath ;  was  Wild,  the  old 
mayor  there,  when  they  gave  Greavtes  tbo 

Ryley.  I  don't  know  exactly  the  momeat 
when  he  went  away,  bat  he  was  diere  whaa 
they  voted  him. 

X.  C.  J.  Thoa  ert  a  pievatieiling  s|iiifliaf 
fellow. 
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J^^,  If  it  pleue  ¥<»,  my  lord,  I  won't 
ftsMT  flByadf  for  all  the  town  and  eonntry. 

L.  C.  J.  fipei^  tlie  tnstfa,  man,  and  answer 
nyfocilion. 

Jl^l^.  He  wan  there  all  the  while  they 
ere  Tolia^,  and  how  he  went  away  1  don^t 


X.  C  J.   l¥aa  he  there  when .  Greaves  was 


%29.  I  can't  teil  that,  if  it  please  your  ho- 
Ifr.  FuremtU,  My  lord,  I  desireto  ask  him 


L.  C*J»  But  file  nuMi  won't  answer  a  ques* 
'  tian&vlT. 

Jnat  EoUomtiy.  1  swear,  I  think  both  sides 
are  vcfj  carefol  of  answering  questions. 

Mr.  Faremell.  My  lord,  I  desire  to  ask  him 
what  was  the  behaTioor  of  the  company  ail  the 
time  they  were  there  in  the  oonncil-hoose ;  was 
Hhcxe  any  Aiteriianoe  there  ? 

fijfj^.  None,  that  I  saw. 

l^C.J.  lask  you  again,  was  there  no  pro-, 
ciamalMomadef — -RySy.  I  heard  none. 

Ut,  fmrtmelL  Did  you  take  notice  of  Rey- 
■sUi  to  be  there? 

fiyfey.    He  might  be  there,  for  ought  I 


Mr.  FaremeU.  Do  yon  beliefe  he  could 
make  a  pgerinmation,  and  you  not  hear  it? 

Afiiey.  No,  1  dontknow  how  he  should. 

lu-.  !ra/ff/«n.  Call  Thomas  Moxkiw  and 
JshnPtek. 

Jmt.  IFiiJb'iis.  Have  you  any  more  witnesses, 
Mr.  PliUezien  ? 

Mr.  PoUerfen.  We  have  more,  my  lord,  if 
we  can  get  them  but  in.  Swear  Thomas  Mux- 
low.  .  [Which  was  done.] 

Mr.  Laadh  Were  you  at  the  election  of  a 
mayor  at  yie  town  of  ^k)ttingham  Michaelmas- 
da/  wss  twdve-monlli  ? 

Muxiom.  I  went  to  the  church,  as  the  cus- 
tom was ;  after  prayer  we  expected  to  go  to 
Aeelectioo. 

L.  C.  J.  Ay,  prithee  speak  out  as  if  thou  wast 
at  an  decdon ;  you  would  hare  sliouted  then,  I 
wamnt  you. 

Muxiom.  When  we  were  at  the  church,  we 
waited  there,  expecting  to  hare  Mr.  Wild  and 
die  rest  of  the  company,  to  nominate  the 
flsayer,  aeeovding  to  the  ancient  custom. 

Mr.  HUt,  You  say  you  were  ai  the  election 
so  Miduielmas-day  was  twelve-montli ;  pray 
ipeak  boir  things  were  carried  there? 

Mmxkm,  Yes,  I  was  there,  and  it  came  to 
an  electkm,  and  it  came  to  apoll. 

Just.  HoUoway.  Who  proposed  the  election? 

Ruarder.  Were  you  an  elector  ? 

Mr.  HoU.  Answer  the  gentleman's  question, 
mne  yon  one  of  the  clothing  ? 

Muxlaw.  I  was  one  that  had  a  vote  there. 

Mr.  HoU:  Do  yon  know  any  thing  of  this 


Murkm.    I  know  there  was  a  fair  election 
iceonXing  to  eastom. 
Mr.StMJUtoe.  Was  it  peaceable  and  quiet  ? 
Uiakm.  ^eSytbenswasnodistmbanceataU. 
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Mr.  Stanhofe.  Was  there  no  shooting? 

Murlom.  No  shoutmg  that  I  beard. 

Mr.  HoiL  Yon  were  in  the  inner  room* 
It  you? 

Muslow,  I  was  in  the  council-house. 

Mr.  Holt,  Were  you  not  in  the  h^U? 

Muxlcm,  I  was  in  the  hall,  as  we  went  out. 

£.  C.  J.  Did  you  hoar  nothing  of  ciyingonr^ 
A  Greares,  a  Greares? 

Murlom.  No,  I  can't  remember  that. 

X.  C.  /.  Were  you  there  when  Greaves  waa 
sworn? 

Muxlow.  Yes,  I  was,  when  Akkrman 
Greaves  was  sworn. 

X.  C.  J.  Was  yon  there  when  the  maco  waa 
taken  away  ? 

Muxhw,  No,  my  lord,  I  was  not. 

i.  C.  /.  Who  swore  the  msyor  ? 

Muxhw,  One  of  the  coroners. 

X.  C.  /.  Was  the  old  mayor  there  whon  the 
new  mayor  was  sworn  ? 

Mnxim.  I  can't  tell  that 

Ju8t.  Withim,  None  of  them  can  telUhat, 
or  will  tell  it 

Mr.  Pollexfen.  Swear  Rnrroughs  and  Par- 
ker..  [Which  was  done.] 

Mr.  lore//.  What  is  your  name  P 

Burroughs.  Mv  name  ia  Burroughs. 

Mr.  LaoelL  Were  you  present  on  Michad- 
mas-dayatthe  election  mf  a  mayor  of  Not- 
tingham ? 

iurroughi.  I  was  one  of  them  that  mere  at 
the  hall ;  when  I  was  in  the  hall,  there  came 
a  gentleman,  one  of  the  council- house,  and  ae« 
ouainted  Mr.  Wild,  the  oresent  -mayor,  that 
the  burgesses  had  elected  Bir.  CHreaves  mayor, 
and  the  coroners  were  proceeding  to  swear 
him,  and  asked  him  to  come  and  hear  him 
sworn  ;  and  be  said  he  could  not  oome  pre- 
sently, they  must  wait  a-while:  he  was  asked 
how  long,  be  toM  them  by  and  by ;  with  that, 
somebo^  cried  out,  A  Greaves*,  A  Gieaves, 
and  there  was  a  great  shoot  ' 

X.  C,  /.  Where  was  that  shout  ? 

Burroughs.  In  the  hall ;  but  then  the  gtn* 
tlemen  were  in  the  council-house. 

Mr.  Bleneow,  Where  was  Mr.  SachevereU 
then? 

Burroughs,  He  was  in  the  council-house. 

X.  C.  J.  Well  said :  now  you  have  made 
this  fellow  si^ear  through  a  wail,  that  your 
other  witnesses  could  not  hear  through. 
Prithee,  friend,  were  not  thou  one  .of  the 
clothing  ? 

Burroughs  No,  my  lord,  but  1  was  a  bnr- 
gew. 

L.'C.J.  What  did  you  do  there? 

Burroughs.  There  were  other  burgesses  not 
of  the  clothing  besides  me. 

Mr.  Holt.  Come  then,  our  next  witness  is 
John  Parker. 

X.  C.  J.  Reynolds,  did  you  see  this  fellow 
there,  was  he  one  of  the  shooters  ? 

Rt^nolds.  Yes,  and  he  flung  up  his  luit  thus. 
'    X.  C.  X  Were  you  one  of  Uie  s)iouters  ? 

Burroughs,  I  cannot  say  I  did  not  shout. 

X.  C.  J.  Did  you  fling  up  your  bat  ? 


Digitized  by 


Google 


his 


Ith^iit 


Mr.  Wild  i  the  burgAim  giy«  sootMr  Am^ 


87}       STiOE TRIALS^  56eHAlttti H.  l«84.^7»-litf ^Mi.  S^Ok^dl.       (tt 

i*)lM^ifitwu,hefMNiMMfifeMhiih«ri  Mid 


fibuNo^IdMiiot. 
Did  yon  do  it  cfrei-  roox  hmA  f 
^A«.  It  may  be  I  miglftt. 

Jntt  HoUomay.  Wereyonby,  whaGreffretf 
wa«8woni  mayor? 

Burrcuttlu.  No,  I  was  not. 

filr.  Holt.  Wen,  what  say  yov  to  this  mMer, 
Pfciker? 

Farker-  Goiiig  by  the  street,  I  met  the  new 
charter  cominsf  down,  Reynolds  brons^fat  it ; 
to  Itumed  bade  again  to  the  mayor,  and  after 
he  had  received  it,  pray,  says  he,  go  up  and 
tell  Bfr.  Sacheverdl,  and  some  of  them,  that 
they  will  come  up  to  the  church,  and  if  they 
wiH  but  stay  there  a-while,  we  will  come  to 
them :  so  1,  and  another,  and  two  or  three 
more,  went  up  to  the  church,  and  told  them 
the  mayor  would  come  and  wait  upon  them, 
and  bnng  the  new  charter ;  upon  that  Mr. 
Sdchereml  looked  lipon  hb  watch,  and«taid  a 
considerable  while,  and  looked  again  uoon 
his  watch,  and  I  heard  him  say  he  had  staid 
alN»Ve  an  hour,  and  presentlv  a  message  came 
from  the  mayor,  desiring  them  to  come  down 
to  the  Town-hall  to  wait  upon  the  mayor. 

Mt.  Stanhope,  Whodid  the  messenger  direct 
his  speech  to  P 

Parker,  I  suppose  it  might  be  to  alderihan 
Edge  and  Serjeant  Bigland.  Says  Mr.  Sache- 
Terell,  we'  willeo  down,  and  seb  what  they 
aa^  to  us :  so  they  went  down,  and  we  vrenl 
with  them ;  they  got  many  ot'  them  into  the 
council- house,  but  I  could  not ;  so  I  stood  in 
the  hall,  an<|  ivaited  all  the  while  the  gentle- 
inen  were  in  the  council- house  ;  then  there 
came  out  alderman  Rwpon,  the  mayor,  and  Mr. 
Malin,  and  b^^  and  by  aft«r  them,  alderman 
Parker,  out  of  the  council-house,  and  sat  down 
upon  the  berich  ;  Mr.  Malin  had  not  his  mace, 
and  he  was  asked  where  it  was,  and  'they  said 
they  had  it  in  the  council-house :  §6,  said  they, 
yon  had  best  have  a  care  of  your  staff;  no, 
said  he,  before  they  take  my  staff,  I  will 
break  itoirer  their  pates;  and  by  and  by  they 
proceeded  to  swear  Wild  mayor,  and  they  were 
about  to  gire  him  some  of  the  oaths,  I  suppose 
of  aUegianoe  and  supremacy  ;  but  hefore  he 
said  any  thing,  there  came  two  of  the  coancii- 
house,  and  told  him,  they  had  elected  Mr. 
Greaves  mayor,  and  desired  the  mayor,  and 
the  rest,  that  they  would  please  to  come  and 
hear  them  swear  the  mayor ;  he  said,  he  could 
'  not  come ;  but  come,  come,  says  he,  we  will 

S>  on,  and  upon  this  they  proceeded  to  give 
r.  Alderman  WiW  the  oath,  and  when  they 
had  gone  half  way  in  the  oath,  somebody 
came  and  cried  out,  they  were  swearing  Mr. 
Greaves  mayor,  and  upon  that  i)oth  parties 
save  a  shout,  and  one  cried,  A  Greaves !  A 
Greaves!  and  another  cried,  A  Wild !  A  Wild! 
And  upon  this,  alderman  Rippon  had  the  new 
charter  by  him,  and  he  took  it  out ;  look  you, 
said  he,  we  do  nothing  but  by  authority,  we 
have  his  majesty's  order,  and  the  hroaa  seal, 
and  thereupon  sat  down  again  ;  but  somebody 
toM  him  it  was  commonly  reported  they  were 
deprived  of  their  privileges  ;  he  said,  it  was 


butnotsolngastheother;  withthtffi 

Pnrker  wtot  oM,  and  I  lUink,  crM^  M  liat, 
a  riot  They  sat  a  little  hHij|rer,  aiktf  It  1M» 
desired  to  send  for  alderman  fturker  again^  IM^* 
said  they,  he  wont  come,  and  so  they  whis- 
pered a  little  upon  the  bench,  and  went  aH 
down  the  stt^t,  and  I  wtot  tfowft  the  hifA  With 

them,  and  in Street- Gate,  they  met  #i«tt 

alderman  Parker ;  and  he  #as  ctMHog  to  flie 
hall  again,  and  he  turned  back  to  the  mayof  ^ 
and  I  went  to  the  council -honse  ;  hut  I  ooMd 
hear  nothing,  only  that  afterwards  at  th^ 
mayor*^  they  cailled  the  gentlemen,  and  swdre  * 
them  acconUng  to  the  new  charter. 

X.  C.  J.  Were  you  one  <^  the  eteelnls  ? 

Farhet,  No,  not  I ;  I  wart  not  coyoei  lied  oar 
any  side. 

Mr.  Pollexfen.  Wereany  of  thedefetidantt^ 
Mr.  Sacheverell  or  Mr.  Gregory  at  the  Shout- 
ing in  the  hall? 

Parker.  Not  thai  I  know  of. 

Mr.  I^riBweli.  He  savs,  my  kmi,  ttiat  tSie 
mayor  sent  to  Mr.  Sacneverdl  and  them  to 
come  from  church. 

X.  C.  J.  How  do  yon  know  the  mayor  Mi^ 
to  Mr.  Sacheverell? 

Parker,  My  lord,  they  directed  ffcel^  ftpfcedk 
to  the  persons  that  were  there,  1  cannot  justly 
say  to  whom  in  particular. 

L,  C,  J,  It  has  been  sworn  they  dtfeeiedl 
their  speech  to  Mertn^  Sdgfe  and  seij^t 
Bi^and. 

Parker,  They  toM  it  when  Mr.  iSachcverdl 
was  present,  and  so  he  went  down  ^Hth  tMtt. 

Mr.  PaHerfen.  But  this  appears  by  the  eri* 
deuce,  that  the  Old  Corporation  is  by  toe  toame  of 
mayor  and  burgesses,  but  we  know  there  Wertf 
aldermen  since,  and  so  it  is  according  to  trut^; 
as  it  is  laid  in  the  information  ;  but  let  them 
put  in  their  new  charter.  [Which  was  doil^ 
and  read.] 

Mr.  Pollerfen.  Is  there  not  a  proviso  in  it, 
that  the  mayor  should  not  act  till  he  be  lr#ehi  ? 

L.  C,  J.  Admit  it  be  so,  what  then  ? 

Mr.  PolUxfen.  Thta  it  follows  that  Wemusi 
be  not  guilty. 

L.  C;/.  Howso? 

Mr.  PolUrfen.  It  is  pl4in,  ttif  IbH,  thUfhih 
man  should  not  take  upon  him  the  tiSot  of 
mayor  till  he  has  taken  the  oaths ;  then  Suto- 
pose  they  take  it  that  the  old  charted  U  ^^mt; 
by  this  there  is  no  new  mayor  till  hh  &  ac- 
tually sworn  ;  then  all  thete  things  Mo^  don<£ 
before  he  was  sworn,  it  cannot  he  tUft  this  i^tm 
such  an  assemUy  as  ivas  Ikkl  in  the  ihlbr* 
mation. 

L,  C,  J,  You  mistake  yourselves  iMdly,  iM 
proclamation  was  after  the  finvearibg. 

Mr.  Pollexfen,  No,  bo,  tny  loi3, 1  am  not 
mistaken  in  that 

L.  C.  /.  Reynolds,  Was  n<H  Ae  )»rodama- 
tion  made  after  he  was  sworh  ^ 

Rih/noldt,  I  cannot  tell,  thy  htf. 

L.C,J.  Where  is  Otfemayel^WillPlb^ 
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^  Mfb,  wttft  ymr  ^#«hi  InfMr  yoa  gkwe 

IRU.  I  eamioleertiltaly  <eU,bac  I  «iMc  the 
IM  fANidimatMii  was  nnide  in  the  coniMsil- 
ktMitfcstwatbd^I  waBSWMn;  the  pro- 
fhniiteea  rftovnawfa  was  after  I  vras  swortt. 

Mr.  Ifaft.  Where  waft  the  pitelttnatien 
rflttr  yea  watt  awwD  f-^Ftitf.  In  the  hall. 

X.  C.  J.  Did  Mr.  Sachererell  oontiDae  there 
«A^  y  oa  was  fwom  f 

Mr.  FoUerfem,  Geod,  my  lerd,  this  I  Milbk 
is  the  fact  vpOB  the  eridetibe:  ilk  the  ooaneil- 
hoose  Mr.  Snebever^n,  and  the  gpreatest  part 
oTthew  defendants  were,  and  then  thtywent 
tete  the  dedion  of  Gi^eaves ;  and  they  sent 
out  10  tcD  Wild,  the  hnotr  mayor,  when  be 
was  in  the  hdl,  thai  Oreavert  was  elected,  and 
diddedre  biva  to  come  in  to  swear  him,  hut  be 
vdased  ;  hill  when  this  was  done,  he  was  not 
i#Qtn ;  hat  apon  tins,  there  was  the  shout  of 
the  people,  A  Greaves !  A  Greaves !  All  this 
ivaa,  as  I  tbink,.  hefcfre  be  was  sworn. 

X.  C  J.  The  mayor  himself  saytf  he  was 


WM  My  lord,  I  was  just  come  into  tlie 
hail  before  the  messenger  came  in ;  bnt  I  told 
tbtimtbey  could  make  no  new  election  without 
mc,  net  at  all,  because  of  the  new  charter. 

Mr.  FcUtxftn.  Then  as  to  the  busiuess  of 
e,  I  none  the  information  will  not  bold 


liQ    '    nKKfSUdA,i/6ttiklkttAlh\6%4.^^Hiia  [SO 

HhfUfcAA,  Yes,  I  did. 

Jbst.  WUkem.  Mr.  Mayav^did  yav  saa  hiol 
thefe? 

Wild.  Yes,  I  saw  biro  in  «VMi. 
Just.  WUhem,  Was  he  busy  ip  th^hall  f 

Reynaldt,  Yes,  ha  waa  shaldag^  bia  h^ind 
sbonting. 

X.  C. /.  WeH,  now  where isyoar wiftMai  P 

Mr.  TtAUtfen.  Swear  Mr.  Pkiiis.'  [Which 
was  done.]  What  say  yoa,  was  Mr.  Tarmn 
there? 

¥laitt.  He  was  in  the  ball  that  day,balnol 
above  a  ooarter  of  an  hour. 

X.  C.  J.  Yon  were  there,  it  seems,  pray  had 
you  a  vote  there  ? 

FUiits.  I  went  to  spestk  with  Mr.  Tarpin. 

Mr.  Pollexftn.  Was  he  in  the  hall  when  the 
mayor  came  into  the  ball  ? 

rlaitt,  I  never  saw  him  there  while -the 
mayor  waa  there. 

Mr.  Poliexfen,  I  pray  swistit  Mr.  dolt. 
[Which  was  done.]  Pray  was  Mr.  Bark# 
either  in  the  ball,  or  m  the  oouneil-cbamher 
that  day. 

Holt.  No,  I  was  at  work  with  Mia  thatday 
from  six  of  the  clock  in  the  ibomin|if  tBI  eigbt  ft 
nigbt. 

X.  C.  J.  And  he  was  not  eat  all  the  time  P 

UoU.  Nc,  he  was  not. 

X.  C.  J.  WeD,  have  you  done,  tfentlcmeit  f 

Suckevtrell.  My  lord,  here  is  Mr.  Serjeant 
BifflaDd,  I  desire  he  may  be  etamined. 

X.  C,J.  Ay,  with  all  my  heart.  Swear  him. 
[Which  was  done] 

Mr.  PoUexftn.  Mr.  Seij.  Bt^land,  I  think 
you  were  down  at  the  election  of  this  mayor 
upon  Michaelmas  was  twelve-month ;  will  yau 
be  pleased  to  tell  the  court  and  the  jnry  UrM 
was  done  then  ? 

Seij.  Bieland,  I  will  jpve  yoO  a^  sbOH  aft 
aeconnt  as  I  Can.  I  was  m  my  hottsewben  the 
mayor  and  aldermen,  sent  to  me  to  desire  m^ 
to  five  my  attendance :  they  seat  the  two  she- 
rifiis  to  me,  and  I  did  attend,  and  staM  an  boar 
or  two,  and  went  to  church,  according  to  the 
usual  course ;  and  when  we  had  been  dieffe  ft 
while,  alderman  Rippon  came  to  me,  and  de- 
sired me  that  I  would  go  do^n  with  thtai  to 
the  hall ;  acoordiftgly  I  did  go  down,  and  there 
was  Mr.  Wild  and  several  ddennen  sat  there ; 
so  then  they  nrdceeded  to  that  that  was  done 
towards  an  electidn. 

Mr.  LovelL  Pray,  Sir,  how  was  their  ear- 

Hing  the  time  y  on  was  there  f 
Bigland,  I  sat  then  id  thi!  Cotmdt* 
,  I  think  I  sat  next  the  mayor,  and 
Mr.  Bdge,  ttbink,  wto  next  to  me,  and  I  saw 
nothbg  of  disorder  at  that  time,  that  I  to<^ 
neticenf. 

Mr.  LofoeU.  Was  there  aby  ]^rodtinat8aft 
made  for  ptople  to  depart  t 

Serj.  Bigland.  Upon  th^  oath  that  I  bata 
taken,  I  do  tfM  Mmetrfitt  h. 

X.  C.  J.  Pmy  did  the  m^ynt  wk  yonr  advice 
about  any  thing? 

Seij.  biglani.  Yc6,  my1drd,be  did  ;  audi 
saidto  hifn,  in  what  capacity.  Sir,  db  yna  dddre 


tocbarge  iij,  oecanse  then  he  was  not  mayor. 
X.  CT  J.  Tliat  does  not  afl^ct  the  mayor  but 
thetbarm«  the  mace  dees  not. 


Mr.  TttUxftn.  Dot,  my  tord,  as  this  infof- 

latioab  bid,  be  sAys  be  was  mayor,  and 

iBed  «n  dsserabl^,  and  it  was  held  before 

hn,  and  these  ibtngs  were  done  ;    bnt  this 

he  true,  for  by  this  very  new  charter 

1  beaworii  btfore  be  can  act,  and  this 

nrocceding,  as  they  call  it,  and 

the  inace  was  before  he  was 

i««ir^  and  this  informatian  supposes  all  the 

htf  waa  done  while  he  was  mayor. 

air.  EM.  I  think  it  dote  appear  by  Wild's 
a#aal!th,  fbat  be  ana  not  sworn  when  proc)a- 
aslliota  was  tnade  in  the  council-chamber ;  and 
t  think  tbete  was  but  on^  prodamatioa  made 
&Kre,  thiaiiedct  was  made  after,  and  that  was 
bk  the  baH :  now,  widi  submission,  that  does 
iMt  affect  tfiose  that  #ere  in  the  council-cham- 
ber, becaaaeibey  did  not  bear  the  proclama- 
tion ;  no^  the  uformatton  is  laid,  that  they 
cebfinoed  after  the  proclamation;  therefore 
we  most  leave  it  to  your  lordship  and  the  juiy. 
X.  C.  J,  WeD  then,  gentlemen  of  the  jury, 
Ikb  eaae  baa  bcM  fottg,  but  the  question  is  very 
short:  here  is  an  information  exhibited  by  Mr. 
AltortM^  General agabsttbedefendants,  which 
W  partKular  names  are  by  some  of  the  wft- 
MMes  tirorh  to  be  present  when  the  occasion 
afthiafoctdidiinsfe. 

Mr.  CoomAf.  Pray,  my  lord,  give  me  your 
fowaor,  bete  iaone  of  the  defendants  feays,  be 
'    iktrltaesitoprbye  be  Ms  not  thifre;  it  is 

IL  f?.  /.  AetnbMb,  ti^  yonr  oath,  M  ^n 
i^TOpibliiMaf 
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my  coansel,  as  recorder,  or  how  ?  aiid  ao  he 
said  no  more  to  that :  bat  be  said  there  was  a 
new  charter,  but  whether  he  desired  me  to  read 
it  or  Dd,  I  cannot  tell.  ' 

£.  C.J.  Wasit  opened? 
Se^.  Bigland.  Some  port  of  it  was  opened. 
X.  C.  /.  Upoh  your  oath,  did  yon  bear  Mr. 
SacherereQ  speak  to  the  mayor  r 

Serj.  ^igland.  No,  my  lord,  I  do  not  re- 
member any  such  thing. 

L.  C.  J.  Pray  let  me  ask  yoo,  you  have 
been,  before  this,  at  elections  of  mayors  of  this 
town  ? 

Serj.  Bigland,  I  was  deputy- recorder  in  my 
lord  marquis  of  Dorchester's  time  ;  as  soon  as 
he  was  dead,  1  was  chosen  recorder,  and  then  I 
wasat  one  election  at  another  day,  when  they 
do  nominate,  which  is  before  Michaelmas. 

Mr.  HoU,  Pray  Sir,  was  there  any  distur- 
bance?—Serj.  BiglancL  None  that  I  saw. 

X.  C.  J.  Was  &ere  any  shoutings  that  you 
heard? 

Serj.  Bigland,  I  was  not  in  the  ball,  my 
lord ;  in  the  council -chamber  there  was  none. 

Just.  Hdhway.  Did  you  hear  any  body  cry 
A  Greaves,  A  Greaves  ? 

Serj.  Bigland,  I  heard  a  noise  in  the  hall, 
^bttt  what  it  was  particularly ^  1  cannot  say. 

Mr.  Holt.  How  long  did  you  stay  in  the 
cofincil-chamber  ? 

Serj.  Bigland,  I  believe  I  staid  as  long  as 
most  of  the  company  was  there. 

X.  C.  J,  Did  you  stay  while  Greaves  was 
•worn? 

Serj.  Bigland.  My  lord,  I  believe  I  was 
there  then. 

X.  C.  /.  Pray  what  authority  had  you  to 
•wear  Greaves? 

Seij.  Bigland.  All  that  I  know  of  it  was,  he^ 
wAs  nominated  at  August  according  to  custom.' 
X.  C.  J,  But  what  occasion  had  you  to  be 
present  then,  and  what  authority  had  you  to 
swear  him  ?  Yon  are  a  gentleman  of  the  long 
robe,  and  should  have  ki^wn  better. 

Seq.  Bighnd.  Truly,  my  lord,  he  was  cho- 
sen by  those  that  had  a  right  to  choose  in  Au- 
gust Before. 

X.  C.  J.  But  what  authority  had  you  to 
swear  him  ?  Why  did  not  you  send  for  some- 
body out  of  the  street  to  swear  him  ?  I  reckon 
it  to  be  worse  in  those  people  that  understand 
the  law,  than  in  others,  that  they  should  be  pre- 
sent at  such  tbinjg^,  and  not  advise  people  oet- 
ter  ;  here  is  serjeant  Bigland  and  Mr.  Edge 
have  mighty  squeamish  stomachs  as  to  thetead- 
ingof  the  charter,  and  nice  questions ;  Do  you 
ask  me  as  Recorder,  or  as  counsel  ?  But  they 
would  have  done  well  to  advise  people  to  med- 
'dle  with  their  own  business;  let  my  brother 
take  that  alcmg  with  him. 

Mr.  Folknen,    Pray   swear   Mr.    Edge. 
[Which  was  done.] 
idge,  Bfy  lord,!  did  not  swear  him. 
Just.  EoUoway,  Pray  who  took  the  poll  ? 
Edge,  Itookthepolf. 

Just.  Witkini,  Pray  did  you  ever  know  a 
nayor  •worn  when  the  oM  mayor  was  not  by  ? 


Edge,  Idid  teU  Umdi  so.  Mr.  SaehevcraQ 
and  the  other  gentlemen  would  have  gotten  me 
to  poll  m  the  vestry  in  the  absence  of  the 
mayor,  but  1  told  them  I  would  not  have  an  j 
such  thing  done ;  and  when  the  old  mayor 
went  out  of  the  council-chamber,  they  would 
have  had  me  read  the  oath.  Said  I,  gentleoico» 
I  will  not  swear  hiuk  but  in  the  mayor's  pre- 
sence. 

Mr.  Ward,  Did  not  Mr.  Sacheverell  head 
them  all  the  day  ? 

Edge,  He  was  among  us  all  the  day. 

Mr.  Ward,  Did  he  peruse  th^charter  ? 

Edge,  I  can't  tell  that. 

X.  C,  J.  Tbey  that  once  brapufirstto  trouble 
the  water,  seldom  catch  the  fish. 

Mr.  Hutchinson,  My  lord,  I  desire  I  may 
ask  Mr.  Edge  one  question,  whether  I  waaaot 
sent  to  the  mayor,  and  did  not  go  mysdf  ? 

Edge,  Upon  the  best  of  my  Knowledge  I  did 
not  send  you  to  the  mayor. 

X.  C.  J,  I  thought,  Mr.  Hutchinson,  yon 
had  been  a  man  of  greater  quality  than  to  ef> 
of  bis  errands.    Have  you  done,  gentlemen  r 

Mr.  Ho/^  Yes,  my  lord. 

X.  C.  /.  Then^  gentlemen,  as  I  said,  this  is 
an  information  against  several  persons,  yoa 
shall  have  the  names  of  them  delivei^  to  yon, 
and  it  IS  for  a  riot,  an  unlawful  assembly  in 
Nottiogham ;  and  thongh  there  are  two  times 
that  have  been  spoken  of,  and  two  places  in  the 
evidence,  yet  I  must  tell  you,  that  that  part 
that  does  affect  these  persons  is  only  that  wbieb 
does^rebite  to  Michaelmas-day,  and  for  the 
other  part,  about  the  cross,  is  not  oom|»iMd  in 
this  Information ;  and  persons  that  were  pnt  at 
the  cross,  but  that  were  not  put  at  the  hall,  are 
not  conoerne<l  in  this  information  :  But  all,  it 
appears,  were  concerned,  except  one,  which  is 
Humphry  Barker  ;  now  though  he  was  hop- 
ping and  jumping  upon  the  crass,  yet  not  beingr 
present  upon  Michaehnas-day ,  he  is  not  within 
this  information.       ' 

And  now,  gentlemen,  because  the  cause  has 
held  something  long,  I  shall  be  the  shorter: 
Only,  for  example  sake,  there  are  some  things 
that  ought  to  be  taken  notice  of.  The  right  of 
the  chsirt^rs,  whether  it  be  the  new,  or  the  old 
charter  that  is  to  prevail  in  point  of  law,  is  not 
a  question :  that  is  not  to  be  determined  in  this 
cause  one  way  T>r  another,  for  they  have  a  me* 
thodical  way  to  have  that  point  deterniiinedy 
and  should  not  have  proceeded  in  the  way  they 
went ;  and  it  is  pretty  well  known  they  have 
proceeded  in  that  way  too,  for  we  know  there 
are  Scire  Facias'sand  Quo  Warranto's  depend- 
ing between  them.  They  would  have  done 
well  to  have  pursued  the  legal  course  only  ; 
for  I  hope,  we  shall  never  Hve  to  see  that  law 
prevail  in  England  which  is  called  club-law: 
Let  the  right  be  never  so  muph  on  th^  side, 
they  ouffht  to  take  a  rijghtful  way  to  observe  i^ 
and  not  by  any  unlawful  means. 
^  Another  tiling,  gentleroiMi,  is  this ;  they  in* 
sist  upon  it,,  th^  wey  couU  not  be  guilty  npoa 
this  inlbrmation,  because  the  mayor  was  not 
sworn.    It  is  plain  they  are  gi^lty  of  a  verj 
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fgMM  critMH^  keemue^tin  another  wfts  chosen, 
bewM  ougror.  They  say  theii'  mayor  was 
svoni  nguitfly  acdordingf  to  the  oM  charter ; 
Int  ^ffcaSding  as  the  erideDce  has  been  g^ireo^ 
Ikmf  om&d  not  swear  him  by  any  pretence 
vbalaocTcr ;  and  whosoever  administered  the 
otttb  to  linn,  were  goihy  of  a  Tery  great  fault, 
an  wen  ss  he  that  took  It. 

Now^  gentlemen,  the  law  is  so  direct  in 
ponit;  Ihct  they  needed  not  to  have  gathered 
tiieiiiseiTes  bto  an  assembly  about  this  matter ; 
for  if  he  that  tbey  pretend  to  be  a  mayor  had 
been  lightfnU/  chosen  mayor,  they  bad  a  re- 
Ifoiar  coorse  to  have  bronght  him  into  this 
nffioe  ;  lor  tbey  m^t  hare  corne^  and  of  right 
hacve  demanded  a  Bfandamus  to  admit  and 
nrenr  him  inio  the  office,  and  so  he  must  have 
been  swora  mayor,  unless  they  bad  shewed 
good  cause  to  tlie  oontrary. 

CkniOenien,  there  is  no  risht  but  has  a  law- 
fiil  Tcsnedy,  dierefore  it  had  been  much  better 
fer  tbese  geotlemen,  if  they  hare  a  ri|^ht,  to 
hare  gone  in  a  rightful  way  to  obtain  that 

Now  this  being  premised,  1  must  tell  ^ou,  it 
is  Tery  unfortonate,'  concern  it  whom  it  will, 
and  very  strange  to  me,  that  men  in  matters  of 
goveniment,  where  they  have  nothing  to  do, 
ttat  are  country  gentlemen,  that  nerer  came 
io  infeerpose  in  any  dection  before,  that  they 
afaonM  oome  to  busy  themselves,  and  head 
people  where  they  have  nothing  to  do;  nay, 
tbey  have  no  pretence  of  precedent,  for  it  was 


If  in  case  i^  was  only  to  satisfy  their  curio- 
mtyto  see.  the  manner  of  the  election,  tiiey  had 
been  ealy  tibere,  and  patient  and  quiet,  it  had 
>een  ssoMtfaing;  but  to  bother?,  and  to  de- 
mand people  to  be  sworn,  and  caDing  people  to 
loot  to  the  hooks,  and  heading  the  mobile,  that 
does  not  become  any  man,  let  him  be  as  great 
as  be  pleases :  the  greater  the  man,  the  greater 
bis  name;  and  the  greater  his  influoice,  the 
greite  bis  offence,  and  the  greater  ought  to 
be  his  ponkhment 

Then,  gentlemen,  to  have  those  other  per- 
sons to  come  there,  Mr.  Hutchinson  and  Mr. 
Oregoiy,  and  they  must  be  demanduiff  of  the 
ibayor  to  come  and  swear ;  pray  vniat  have 
then  people  Is  do  there  ? 

Then,  gentlemen,  you  see  the  consequences 
nf  it,  it  WIS  come  to  that  hagfat  in  the  midst 
af  this  ipeat  tnd  popuknis  town  of  Nottingham, 
that  nothing  botilinghig  up  hats,  and  h^Iow- 
ing,  and  sboutiBg,  and  making  all  the  distur- 
bance and  interruption  in  the  world ;  nay,  in- 
•omaeb,  that  tou  may  observe  ^  by  one  of  the 
witnesses  for  the  king,  the  veiy  seal  wss  broken 
off  from  the  new  charter.  Nay,  to  that  he^t 
tb^  were  mwn,  that  whereas  there  was  a 
mnoe,  that  is  an  ensign  that  doth  belong  to  the 
aberiff,  tbey  came  and  ravished  it  away,  and 
fiwee  it  fiom  him,  and  take  it  away  whether  he 
would  or  no,  and  hid  him  go  about  his  business, 
be  bad  noliung  to  do  there:  so  that  here  are 
people  without  any  authority  choose  a  mayor, 
-Mt  Mayor  muat  esll  and  assimhla  tc^petbar  a 


meeting  of  all  sorts  of  people,  and  all  sorts  of 
disorders  must  be  committed  under  pretence  of 
this  authoritv  ;  which  is  setting  up  a  kind  of 
commonwealth,  I  can  call  it  no  better ;  and 
had  it  bfeen  such  a  general  assembly,  not  widi 
an  intent  for  doing  such  one  particular  pur* 
pose,  it  had  been  high-treason.  For  if  people 
once  think  to  obtain  the  riehts  they  pretend  to 
in  a  mutinous  manner,  that  in  the  eeneral  is 
high-treason,  or  st  least  so  near,  I  will  assure 
you-  it  is  pretty  hard  to  distinguish  between 
them. 

Now,  gentlemen,  as  to  the  evidence,  I  must 
tell  you  the  witnesses  do  swear,  Uiat  all  these 
persons  were  present,  abettors,  and  assistanta 
m  this  matter ;  the  man  that  headed  the  party 
had  no  manner  of  concern  among  lliem ;  and 
surely,  after  you  have  heard  aO  &is  matter,  if 
ever  there  was  a  riot  proved  in  this  world,  this 
riot  is  plainly  proved  upon  every  one  of  these 
men  except  Baricer. 

But  whereas  they  pretend  on  the  other  side, 
and  they  would  have  you  to  believe  that  tha 
sheriff*  was  not  sheriff  till  he  was  sworn,  sardy 
he  was  sheriff  till  another  was  spont:  and  if 
you  allow  him  to  be  sheriff,  then  they  ought 
not  to  take  his  mace  from  him,  if  he  was  the , 
theriff  de  factOf  in  possession  of  the  ens^  of 
this  office,  that  is  enough ;  for  the  ti^ht  is  not 
to  be  determined  in  such  a  way  as  this. 

The  next  thing  they  pretend  to  is  this,  a-bu4[- 
a-day ,  there  was  no  proclamation  made  till  aftar 
he  was  sworn  mayor  by  the  new  charter,  when 
before  he  came  first  into  the  common- council, 
the  hubbub  was  there  begun,  and  the  mayor 
told  them,  gentlemen,  you  have  nothinfi^  here 
to  do,  pray  go  i^ut  your  business;  and  whte' 
Mr.  Sachererell^  pressed  him,  he  ordered  pro- 
clamation for  all  persons  that  had  nothing  to 
do,  to  be  gone.  Then  afterwards  he  comes 
into  the  hall,  there ^is  sworn  in  the  hall,  and 
takes  his  oath  according  to  the  new  charter, 
and  still  after  proclamation  made;  then  the 
same  persons  <;fMitinue  still  in  the  same  places 
so  that  there  is  no  obedience  given  either  to  the 
old  authority  or  the  new ;  and  instead  of  going 
away  upon  the  proclamation,  that  made  them 
the  more  violent ;  for  you  find  by  Mr.  £d( 
the  last  witness,  that  even  to  the  time  of  1 
swearing,  Mr.  Sacheverell  continued  ve 
est  to  haye  him  sworn,  though  Mr.  Sacbevarell 
was  shewn  the  new  charter,  and  tbey  could 
not  even  by  the  old  one  proceed  to  swear  him 
in  the  absence  of  the  old  mayor ;  and  the  old 
msy  or  was  absent. 

There  are  indeed  several  gentlemen  that  are 
witnesses/or  the  defendants,  that  happenied  to 
be  there  at  that  time ;  theie  is  sir  Thomas  Par- 
Icyns,  and  he  being  asked  whether  he  heard 
any  noise  at  aU,  why4nily  he  forgot  thitt  therb 
was  ever  a  word  spoken ;  and  Uiough  c^er 
persons,  even  some  of  their  own  witnesses,  did 
near  ji  noise,  yet  he  heard  none,  but  all  was  a 
wonderftdregidarthi^g;  so  diat  the  witoesses 
that  th&y  themselves  called,  interfere  amon^ 
some  of  them  say  they  did  hear  a 
'    >,  yet  such  is  the  unhappin^ 
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«r«i«ieptt^  tbtt^llief  GMBOCheul  iftliey 
Imuw  m^taum  to  it  Then  here  is  Mr.  Thino, 
a  gBntlenoaa  ^hiit  tcane  hv  aocideiit,  tfHd  he 
qwgife  no  good  Moonoit  or  the  matter:  oome 
immkt  didlMar,  bat  became  but  as  astranger, 
and  vmB  Jiat  ooiicemed  one  way  ^  other,  as 
keaays. 

Yoatare^watd  several  other  witnesses,  that 
gtreanacoount  there  was  a  noise,  but  Ihev 
^aoMlteU  whetherihe  ohacter  was  produoed, 
Ornetprodiioed;  and  they  cannot  ieU.one  word 
that  was  said  of  A  OreaTes,  or  No  New  Charter : 
And  one  paeticalarinan,  I  hare  iaigotliiB  name, 
iie  could  not  by  any  means  remember  any 
things  .flf  die  matter;  though  he  was  there 
aUibe  .iKhife,iie  could  not  lelT  what  Mr.  Sach^- 
rerell  aaid,  he  did  hear  him,  bat  not  what  he 
mid. 

This,  cantlemen,  is  ibe  Aubstanoe  of  thfe  evi- 
danoe :  f  can  only  say  this  to  you,  you  must 
'believe  aM  the  witueases  for  the  Jking  .actually 
Muiiod,  UQlesB  you  believe  their -evidence ; 
•00  for  what  othevs  say,  that  they  did  not  hear 
amsh  and  sueh  thinfls,  yet  all  these  other  peo- 
|fle.did  hear ;  and  though  the  witnesses  for  the 
liefcndants  did  notsee,  the  others  did  see ;  and 
youarostiiind  these  men  without  an^  evidence 
that  idoea  appear, 'to  be  guilty  of  wilful  perjury, 
or  else  eveiy  person  mat  you  have  had  m 
chaige,  except  Humphrey  Barker,  is  guilty 
of  tte  riot  Whereof  they  nave  been  informed 
against. 

Then  the  jury  withdrew,  and  the  court  broke 
up,. and  a  private  verdict  being  deliveredin  the 


night,  theoext  morning  it  waagifeninjapa^ 
court,  where  thcnr  Ibund  twenty  cf  4ie  ttmtj" 
one  defendants  tnatweiie  in  *\r  fmir,  fwfy 
of  the  offence  and  misdemeanour  in  the  n^far- 
mation;  and  the  other  defendant,  Bujaphnay 
Barker,  Not  Guilty. 

In  Trinity.Term  following,  the  E^cfendanta, 
who  had  been  found  Guilty,  were  sentenced, 
as  follows: 

William  Sacheverell,  fined    -    ,-  500  Ifai^a. 

Georoe  Gregory   -    -     -    -   v-  300 

Chfurl^  llutohmson  -    -    -    .  soo 

jfohn  Greaves  r 30  Nobles. 

William  Greaves  -    .    .    -    -  /{O  Maika. 

Samud  E^qhards SO 

Aobert  Green  ------  30 

Francis  Salmon     .....      ^  Nqblqa. 

Arthur  Riccarda 20  Maj^ 

Ralph  Bennet 20  NobV 

JohnSherwin  - 100  ~ 

William  Wilspn    -----  100 

Samuel  Smith  ......  so  NqH^pi. 

Thomas  Trigg ^  Tfiads. 

Richard  Smi^ 

John  Hoe 30  Nolfkii. 

William  Smith      .....  sp 

Joseph  Turpin      ......  loo  Mark^ 

Nathaniel  Chamel     ....  loo  . 

Joseph  Astlin 5 

And  that  the  several  defendants  do  give  se- 
curity for  their  good  behaviour  for  a  twalv»- 
montb. 


The  Case  of  the  Corpoeation  of  Nottingham,  as  it  was  state4 
hy  the  late  William  Sacheverell,  of  Barton^  «q. 


THE  tosm  of  Nottingham  hath  always 
claimed  to  have  beeh  a  bmngh  bv  praserip- 
tion.  And  it  cannot  well  .be  doubted  that  it 
hath  been  so ;  for  that  it  appears  by*]>ooms- 
day'^book,  in  the  time  of  ,ibng  Wuliam  1st, 
that  the  burgesses  of  Nottioffham  then  had 
divers  houseaand  parcels  onanain  Nottingham ; 
aad  the  tburgeases  of  that  town  weee  173  in 
mmdkr  in  the>timet>f JBdwaoLthe  CopfiMsor. 

fVfaattAawnJuithjUao  always  ohamedto.haye 
baaB>a^oai»ocafti9tt?by  preseription.  And  it  is 
Imidto  hcaotia it atheriiqse,;. because  no char- 
Isr  o£it8ifimtfinco^ontmg  could  yetbacfinond ; 
and  the  charters  granted  to  the  burgesaas  .of 
ihatlowirhyilaB^  Hsary  Sad, And  Jdng  John, 
dk>  inpfy  them  9a.a:Mj  eorpomle  before 


^«t  fltappesvaby  Ihaiohaitorof  king J^rfWfQl 
Afr!lat,.ihalihcre.wasjtf»fftfmr  af  Siatrtawn 
hafiweAjia  mign;  i)yr  that  he  mn  jwaa^pleaaed 
li^Fgaaat'thehutgBSsaa  3if<<tha»tetin  a.pciiikgl^ 
lfaii<ikbay  ithep  after tihould  .chogaa  >a  mayor 
S  widiianeaf.  their 


tinettaEbra^lhqjf^lttd^yib 


ithat,.ah6|r.lhal:for 
n^yibailiia^a^'^thit 


mayor  and  baililb  the;  town  continufid  ttU  Henry 
6th'8  time^  who  was  pleased  to  noMke  it  j^ 
county,  and  grant  them  sherifis  instead  of" 
bailifis,  and  the  privilege  of  chppei|»g  out  <^ 
themselves  seven  aldermen,  and  one  of  theni 
annually  to  be  mayor  ;  and  that  the  aldermea 
(as  long  as  they  so  continued)  shpuld  be  jus* 
lices  of  the  peace  within  that  town ;  aa4 
moreover,  that  the  buigesses  of  the  town  oi 
Netlingbam  should  for  ever  be  a  body  oor* 
noratehy  the  name  of  mayor  and  :buige8S«a. 
Nor  hath  any  charter  aince,  nor  any  bye-lair 
that  can  be  heard  of,  given  the  aldermen  ai^ 
more  power  than  they  had  by  that  charter^^ 
which  was  then  nothing  moretnan  eveiy  bur«-' 
ftm  of  that  town  had  ^icsept  beinff  justicaa  q€ 
ne  peace,  and  wearing  gowns  and  hoods.  So 
that  the  sJdermen,  though  of  late  they  have 
taken  uppathem  to  sit  as  members  of  the  coua- 
cil  of  tiutt  town,  can  neijfcher  preecribe fothat 
piOiv^,'becaqse  th«re  were  no  alderm^.  in  thiit 
lQwabefiM:ekiag  Henry  fith's  df^s ;  n^r  £aia 
jthay^aim  to.be  of  .tba  council  pf  tbat.lpjfia 
by  waa of any.charter,  for  nocbaiter  ettbivr 
^  fBsmy..$lh^a  tine,  or  siBce,,hath .  grfuili^ 
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to  in  ^hat  eooneil  by  ▼irtne  of  any  bye-law  of 
ihaX  toim,  or  ever  shewedl  toj  such  bye- law, 
dioacli  tlieir  ngbt  ol'ritdDg  and  TOting  there 
hatb  Men  daiiied  in  the  ooancil  by  members 


The  aldemieD  indeed  in  kinff  James's  time 
besan,  tiioagh  they  had  no  ri^t  so  to  do,  to 
tafeeupoQ  them  to  be  port  of  the  council,  and 
to  interonddle  in  ^  town's  concerns,  and  to 
eDCRMcfa  so  far  upon  the  bargesses,  without 
their  ooDsent,  as  to  pretend  to  hare  a  right  in 
the  setting  and  disposing  of  the  corporation- 
landa,  and  of  the  bridge-lands,  and  school- 
hnds :  But  the  bnrgesses  were  so  &r  from- 
eoBsenting  to  their  having  of  any  such'  power 
or  aothority,  that  they  in  the  year  1605,  by 
Ibetr  petition  to  the  lords  of  the  council- table, 
oomplaioed  of  the  encroachment6  of  the  alder- 
men, and  prayed  redress.  Upon  which  the 
lords  of  the  council  referred  the  ezamina- 
tion  of  the  matters  in  controversy  to  the  judges 
«f  assize  that  veut  that  circuit,  to  the  end  they 
nuetit  be  oertrfied  and  better  iuforraed  by  the 
.  said  justioes  of  such  course,  as  Upon  ^ood  ad- 
▼iee  and  deliberation  they  should  find  in  their 
jod^gfmeots  aimeable  to  law,  and  meet  to  be  set 
down  and  ordered  in  that  behalf.  Who  accord- 
iiigiveQtered  ioto  consideration  of  thfe  complaints 
oo  Wh  sides,  and  adrised  with  the  rest  of  Ibe 
judges  touching  the  charter  granted  to  that 
corporation,  and  all  other  matters  meet  to  be 
considered  of  concerning  the  matters  in  con- 
troversy ;  and  returned  certificates  of  their 
oginiona  of  such  order  of  igreement  as  they. 
thoo^t  fit  and  convenient  to  be  obser\'ed  and 
eatafaiiabed,  according  to  law  and  justice,  far  the 
Mddic  good  and  government  of  the  said  town. 
Wbermre  the  mayor  and  the  parties  indiffer- 
ently seat  op  to  solicit  a  peac^ul  end  of  those 
controversies,  havine  taken  Icnowledge,  did 
eonseot  thereto  ;  aha  thereupon,  by  consent  of 
the  aaidwties,  it  was,  amongst  other  things, 
aidered.  That  there  should  be  a  council  in  that 
town  of  84  persons  only,  out  of  which  the  al- 
dermen for  the  time  bein^  should  always'  be 
1 ;  and  that  the  said  council,  witn  the 
or  the  greater  part  of  them  being  at 
sembly,  without  any  other  of  the  said 
eorpcwatioo,  should  set  and  let  the  town  lands, 
brid^;1aiid8,  and  school -lands,  taking  unto 
tiiem  Vhe  ehamberlains,  bridge-masters,  and 
acfaoel- wardens  respectively,  as  their  places 
fer  tlie  hods  within  their  several  offices  should 
wequirey  as  by  the  said  order  and  agreement, 
which  the  burgesses  have  ready  to  produce 
when  occasion  shall  require,  will  plainly  ap- 
pear. 8o  that  now  all  pretence  of^  the  alder- 
men  being  of  the  council,  or  having  any  thing 
la  do  with  the  corpora^on-land^,  the  scbool- 
ho<fe,  or  the  bri^pe- lands,  was  adjudged  against 
kith  by  the  judges  and  the  lords  of  the  privy 
cooBCil,  and  accordingly  was  wholly  laid  aside, 
lillof  iate. 

The  csMe  otanding  tiina,  and  the  mayor,  al- 
dermen, and  borgesoea  of  that  corporation  be- 
^  tfv  their  bai%;ea8-ooth  particularly  obli^ 
I  Aat  the  fimDcbises  of  the  said  town  they  will 
YOU  z. 


maintain,  sustain  with  fheir  bodies,  their  goods, 
and  their  chattels  to  their  power,  and  th<mi  not 
let  neither  for  love  nor  dread,  without  regard  of 
any  man,  but  maintain  the  laws,  good  customs, 
and  franchises  of  that  town :  and  divers  bor* 
gesses  of  that  town  being  informed,  about  the 
beginning  of  £aster-term  last,  that  the  mayor 
and  some  of  the  aldermen  uf  that  town  had  a 
design  to  sprrender  the  charters  of  that  corpo- 
ration, it  was  scarce  credited  by  any  of  the 
bnigesses,  that  the  mayor  or  almost  any  of  the 
aldermen  would  consent  to  -do  a  thfng  so  di- 
rectly contrary  to  their  burgess-oath.  Yet 
divers,  burgesses  of  the  said  town  considering 
they  had  iSken  the  said  oath  for  preservings  the 
rights  of  the  town,  thought  it  but  convenient, 
for  the  prevention  of  the  in  consequences  which 
they  well  knew  must  befall  that  town  if  their 
charters  should  be  delivered'  up,  and  a  new 
charter  taken  without  the  privity,  consent,  or 
heariog  of  the  burgesses  of  that  town,  to  order 
four  caveats  to  be  entered :  and  accordingly  in 
Easter- term  ordered  two  to.be  entered  it  the 
lord  chancellor's,  and  two  at  the  attorney-ge- 
neral's. Ooe  of  which  caveats  in  each  placo 
was  against  passing  any  new  charter  to  the 
town  of  Nottingham  without  the  privity,  con- 
sent, or  hearip^  of  the  burgesses  of  that  town ; 
the  other  against  the  accepting  of  any  sur* 
render  of  any  charter  of  that  town,  without  the 
like  privity,  consent,  and  hearing.  Which  said 
caveats  were  entered  accordingly. 

And  BO  the  matter  rested  till  the  25tti  of 
July  last :  but  upon  that  day  the  mayor  called 
a  ooundi  without  giving  notice  what  the  bu- 
siness would  be,  unless  it  was  to  those  of  his 
own  jmrty  and  confederacy.  But  that  he  had 
thoughts  of  surrendering  when  he  came  to  the' 
hall,  will  be  pretty  manifest  tirom  what  he  did 
afler  the  question  was  put  to  the  vote,  and  the 
poll  taken:  there  appeared  at  the  hall  the 
mayor  and  five  aldermen,  and  two  and  twenty 
of  the  couifcil,  aad  Mr.  William  Toplady  (who 
the  last  year,  by  order  ofMr.  Gervas  Rippon,  the 
then  mayor,  was  sworn  in  as  an  a]derman,tfaough 
Mr.  Sherwin,  who  stood  in  com()etition  with  Air. 
Toplady,  had  near  twice  98  rtiany.  votes;  upon 
which  Mr.  Sherwin  brooght  his  Mandamus, 
and  the  cause  is  yet  undecided  in  the  court  of 
King's-bench).  After  some  business  in  the 
hall  was  dispatched  the  mayor  caused  a  question 
to  be  put  for  surrendering  of  the  chartera  of 
that  town ;  and  though  it  was  declared  by  some 
of  the  council,  That  the  aldermen  had  no  right 
to  vote  therein,  yet  the  mayor  caused  a  poll  to 
be  taken,  and  ainnitted  them  and  Mr.  Toplady  ' 
as  voters,  save  only  that  Mr.  Alderman  Edge 
suspended  his  vote,  and  gave  it  neither  way. 
The  rest  voted  as  foUowetb,  viz. 

For  suirendermg  the  Charter. 

Gervas  Wild,  mayor,  Christopher  Hid!,  al- 
derman, John  Pariter,  alderman,  Gervas  Rip- 
pon, alderman,  William  Toplady,  alderman, 
de  facto,  William  Mabbot,  JSdward  Mabbot, 
William  Petty,  Robert  Wortley,  Hugh  Wal- 
ker,  WOliam  Woolhonae,  John  Whitby,  Tho- 
mas Lee.  John  Unwio. 
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igaintt  lurrenderiDg  the  Charter. 
WiiUam  Greaves,  aldermao,  John  Greaycs, 
Samael  Richank,  coroDera,  Robert  Green, 
sboiff,  Huntingdon  Eyre,  Roffer  R^leV,  Tho- 
mas Walker,  KichardSoiitb,  Franda Salmon. 
Ralph  Bennet,  John  Sherwiqi  Samuel  Smith, 
Thomas  Trig,  WUIiam  Smith. 

.  So  that  if  the  aldermen  should  be  admitted 
to  have  a  right  to  TOte  in  the  council,  yet  here 
waa  no  minority  for  the  surrender.  But  on  the 
contrary,  the  aldermen  having  no  colour  of 
right,  either  by  prescription,  or«  charter,  or 
olLerwiae,  for  the  reasons  aforesaid,  to  be  of  the 
ooun^l ;  it  is  plain,  there  was  only  the  mayor 
and  laioe  of  the  council  for  the  surrender,  and 
thirteen  of  the  conncil  against  it ;  and  conse- 
quently that  the  greater  part  of  the  council 
voted  against  the  surrender.  Nor  can  it  be 
imagined  that  the  council  of  that  corporation 
(being  neither  settled  by  prescription,  nor  vest- 
ed in  by  charter,  but  only  brought  in  by  con- 
sent and  choice  of  all  the  burgesses,  only  for 
t)ie  better  managery  of  the  revenues  of  the  cor- 
poration, and  dispatch  of  some  other  ordinary 
ai^irs,  and  not  intrusted  with  many  rights  of 
that  town,)  can  pretend  to  any  power  of  sur- 
rendering the  chatters  and  liberties  of  that 
town,  more  than  any  small  number  of  bur- 
gesses. So  that  how  this  surrender  of  ^urteen 
men  against  the  vote  of  the  greater  number  of 
the  council,  and  will  of  almost  all  the  buigesses, 
should  be  good  in  law,  is  not  yet  well  understood. 
And  if  the  putting  of  the  town-seal  to  an  instru- 
ment without  the  consent  of  Ae  body  corpo- 
rate, should  be  said  to  be  sufficient  in  law  to 
give  avray  the  lands  and  rights  of  any  body 
corporate,  then  any  thief  that  can  but  steal  the 
corporation-seal,  will  have  it  in  his  power, 
though  he  be  no  memb^  of  the  corporation,  to 
^ve  up  the  lands  and  liberties  thereof;  which 
mdeed  would  be  a  strange  piece  of  law  and  jus- 
tice to  be  owned  in  any  natipn  that  pretends 
to  sense  and  honesty.  Yet  Mr.  Mayor,  all  this 
notwithstanding,  did,  as  soon  as  the  said  vote 
was  over,  pull  out  of  his  pocket  an  instrument 
in  writing,  purporting  a  surrender  of  their 
charters,  and  caused  the  town-seal  to  be  affixed 
thereto  widiout  any  further  vote.  Hie  draught 
gf  the  instrument,  as  it  is  commonly  said,  was 
first  made  at  London,  and  thenoe  transmitted 
to  an  honourable  person  in  Nottinghamshire, 
and  by  his  order  conveyed  to  Mr.  JIuyor.  But 
this  report,  if  it  were  not  for  one  thing,  which 
it  is  believed  will  be  proved  if  there  be  occasion, 
might  seem  not  well  grounded,  because,  as  it 
al^rwards  will  appear,  this  surrender  was  not 
thought  sufficient  and  so  another  was  sealed ; 
which  yet  one  of  the  aldermen  would  have  to 
he  the  very  same,  word  for  word,  with  that 
'  which  was  first  sent  up  sealed  to  London ;  as  if 
twice  sealing  would  o^e  that  effectual  which 
was  not  so  by  being  once  sealed.  But  it  is 
likely  he  bad  not  heard  what  is  commonly  re- 
ported, and  perhaps  will  be  proved*  wlicn  time 
serves,  that  the  first  instrument  fur  surrender- 
ing that  was  aealedy  was  drawn  aa  as  to  make 


a  Mrrender,  by  the  riji^ht  honourable  the  Mui  of 
Hadifax  and  sir  Leoline  Jenkins. 

After  the  said  vote  touching  the  intended 
surrender  was  ov)er,  many  of  the  burgesses  ot' 
Nottingham,  considering  their  oath,  and  that 
there  were  many  customs  and  privileges  in  re- 
ference to  trade,  which  the  Durgeases  of  the 
corporation  held  only  by  custom  imd  nrescrip- 
tion ;  4nd  that  as  some  of  the  lands  which  that 
corporation  held  was  by  grant  from  some  of 
his  mi\iesty*s  royal  predecessors,  so  most  of 
their  town-lands,  (which  are  of  great  annual 
▼alue)  were  given  by  private  persons ;  thought 
fit  to  ask  advice  of  counsel  in  several  points. 

The  first  Question  proposed  to  counsel  was. 
Whether  if  the  charters  were  surrendered,  and 
a  new  one  taken,  that  new  grant  woul^  ^ot  nre*> 
serve  the  lan^^  to  tlie  corporation.  To  which 
counsel  replied.  That  if  the  chslrters  of  an  j 
body  corporate  were  lawfully  surrendered,  then 
the  corporation  that  held  by  such  charters  was 
dissolved ;  and  that  if  they  had  any  lands  which 
had  been  given  to  that  corporation,  the  heirs 
of  those  that  gave  those  lands -would,  as  soon  as 
such  surrender  was  completed,  be  entitled  ta 
the  lands,  and  recover  the  same.  And  tliey 
said.  Those  lands  wliich  had  been  given  to  sucL 
corporation  by  any  of  his  majesty's  predeces- 
sors, his  majesty  might,  if  he4to  pleased,  grant 
them  again  to  the  corporation ;  but  no  new 
charter  of  his  could,  as  they  conceived,  ffive 
the  corporation  any  title  to  those  lands  which 
had  been  given  by  private  persons,  or  enable 
the  corporation  to  keep  them  from  the  heirs 
of  those  that  gave  them,  in  case  such  surreo*. 
der  should  be.  And  so,  they  say,  it  was  re> 
solved  by  the  judges  when  the  monasteries  wers 
surrendered,  or  dissolved ;  and  that  therefore 
a  special  act  of  parliament  was  advised  to  be 
made,  and  acoordWly  was  made,  to  vest  tiioae 
lands  in  the  king,  there  being  no  other  way  te 
hinder  them  from  going  to  the  heirs  of  those, 
that  gave  them,  when  by  surrender  they  had* 
dissolved  those  corporations. 

The  second  question  proposed  was.  Whether^ 
if  the  mayor  and  burgesses  of  a  corporatioia 
claim  any  right  of  common  by  custom  or  pre-- 
scrip  tion  upon  other  men's  lands,  as  is.  in  the 
case  of  Stafford,  Derby,  Coventiy,.  and  man^jr 
other  corporations,  they  can  surrender  th^r 
charters,  and  vet,  by  any  new  charter  to  be  ob- 
nis  m^esty. 


tained  from 


m^esty,  or  by  any  means, 
preserve  their  right  of  common.  To  which  it 
waaaunrered.  That  if  the  mayois  and  burgesses 
of  any  corporation  claim  such  common,  and 
afterwards  make  such  surrender,  and  so  dis^ 
solve  the  body  corporate,  their  prescription  for 
common  is  destroyed ;  and  though  his  majesty 
should  nlease  to  incorporate  them  anew,  yet 
their  title  to  common  WiU,raa  they  conceive,  be 
totally  bst     - 

The  third  question  was,  Whe^er  the  town 
of  Nottingham,  being  onie  of  the  andenteat  cor-^ 
porations  of  England,  and  firee  of  tolls  in  most 
places,  should  have  the  aame  privilege  if  ther. 
surrendered  their  charters.  To  which  it  was 
answered,  That  if  the  town  of  Nottin(j^is^ 
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'  ter,  will  certainly  be  lost,  if  you  make  such 
*suiTeilder  as.  you  have  agreed  to.  W« 
<do    therefore   hereby  declare   our    distent 

<  fVom    those  your    proceedings ;    and    that 

*  we  neither  do   nor  shall  consent,   or  hava 

*  consented,  that  any  s;irrenderof  any  charter, 

*  liberty,  franchise,  or  privilege  of  the  corpora- 

<  tion  of  Nottingham  should  he  made  eitlier  by 

*  you,  or  any  members  of  this  corporation,  or 

<  other  person  or  persons  whatsoeyer ;  and  that 
'  we  will  by  all  lawful  ways  and  means  oppose 

*  and  hinder  the  surreoderinff  or  yacating  of 
'  any  of  the  charters,  rights,  liberties,  or  pri- 

*  vilegea  of  this  corporation ;  and  that  in  caspi 

*  you  occasion  the  surrender  of  any  of  the  char- 

*  ters,  rights,  liberties,  or  priyileges  of  this  cqr- 

*  poratioD,  we  shall  ezfiect  from  you  such  a^- 
'  tisfiM^on  as  the  law  will  allow  us.* 

^  The  burgesses  were  also  advised  to  orde^, 
and  acootdingly  did  order  caveats  in  the  namoa 
of  some  particuhir  burgesses,  on  belialf  of  tliem« 
selves  and  most  of  the  burs^esses  of  the  town, 
to  be  entered  at  the  lord  cnancellor's,  tlie  lord 
ptivy-seal's  and  in  the  siffnet-offioe,  acainst 
surrendering  of  anif  of  the  charters  of  iha^ 
town  without  the  pnVity,  consent,  and  hearing 
of  the  said  burgesses,  and  a^inst  gnmnf  of 
any  new  charter  to  that]town  without  uke  pnvitj, 
consent,  and  hearing.  And  the  burgesses  hava 
had  an  account  from  their  agent  at  London, 
that  he  had  entered  such  caveats  at  the  lord, 
chancdlor's  and  in  the  offices  of  the  lord  Con- 
way and  sir  Leolhie  Jenkyns,  it  being  com- 
monly reported  that  the  U>rd  privy-seal  had 
delivered  up  the  privy 'Seal  to  the  said  sir  La^i 
line. 

The  burgesses  were  further  advised  to  peti- 
tion the  lord  chanoeUor  to  he  heard  before  auT 
surrender  of  their  charters  should^be  accepted, 
or  any  new  chartct  to  that  town  sh<\uld  pass 
the  broad  seal ;  and  accordindy  a  Petition  wi^ 
drawn,  and  signed  by  above  three  hundred  and 
sixty  burgesses,  and  a  copy  thereof  ftiriy  en- 
grossed,  with  the  names  of  the  burgesses  that 
bad  subscribed,  was  sent  and  presented  to  tha 
lord  chancellor  at  Bath  on  Thursday  the  tenth 
of  this  instant  August.  Which  Petition  was 
m  these  words  following,  vie. 

To  the  right  honourable  the  Lord  Higli  Chan. 
ceUor  of  England :  The  humble  PBTrno!« 
of  the  Burgesses  of  the  Town  of  Nottine- 
ham,  whose  namps  are  hereunto  subscribe 
ed,  on  behalf  of  themselTes  and  most  of 
the  Burgesses  of  thatTown. 
<  Most  humbly  sheweth : 
« That  the  town  or  Nottingham  bdng  a  bo- 
rough by  prescriptioa,  and  an  ancient  corpo- 
ration ;  and  the  buroesses  of  that  town  (Who 
are  a  body  corporate  Ey  the  name  of  mayor  and 
burgesses)  having  many  liberties,  privileges, 
rights,  and  franchises,  which  they  hold  by 
grant  and  confirmation  from  his  majesty  and 
ms  royal  predecessors,  and  many  other  rights, 
liberties,  and  privilei^  which  they  hold  by 
custom  or  proscription;  and  divers  persona 
havinggireii  fauids  to  that  ooiporatiOQ  of  a 


their  chaxters,  and  so  dissolved 
Iheir  oof|ioration,  then  in  all  other  places  that 
had  isimeily  tolls  granted  them,  and  kept  their 
sMehaitefS,  they  shonld  have  toll  of  Notting- 
Isfli  mcB,  and  aU  such  corporations  as  shall  so 
jarreoder,  notwitlistandiDg  any  new  charter, 
ifaat  can  be  granted  them. 

Tlie  last  queation  propounded  was,  Whether 
if  the  mayor,  or  any  other  members  of  a  cor- 
pOTation  Jo,  without  the  consent  of  the  major 
pact  of  the  body  corporate,  occasion  thesur- 
ffender  of  the  charters  of  that  corporation,  the 
jMitieidar  persons  that  received  dilmage  by 
tfaat  snrroid^,  may  not  have  an  action  at  law 
Ibr  recovery  (^  their  damages?  Tp  which  it 
^ras  answered,  that  it  was  no  question  but  that 
every  iftrticidar  person  that  should  he  any  ways 
danmiM  by  such  surrender,  mijsfht  by  action 
«t  coeanioft  law  recover  all  his  damages  of 
Ifaoae  persona  that  occaaioned  the  surrender. 
Yet  it  was  thought  adviseaUe,  as  the  most 
proper  way  fw  preventing  the  surrendering  of 
4be  eharters,  and  of  thoee  incooTeniences  and 
noits  which  might  be  occasioned  thereby,  or  by 
the  talmig'^  a  new  charter  if  obtained  by  the 
mayor  and  a  few  of  the  burgesses  without  pri- 
9kj^  coDscDt,  or  hearing  of  tberest,  that  the  ma- 
jar  part  6f  the  burgesses  should  present  Mr. 
Mayor  with  their  sense  of  his  proceedings,  and 
doelaiethefr  dissent  from  any  surrender^  Andac- 
eordingly  a  writing  was  drawn,  and  aigned  by 
ketwixt  three  and  lour  hundred  of  the  burgesses, 
«aMl  then  a  fair  copy  made  and  eacaminol  with 
Ihe  original,  and  so  with  all  the  buigesses 
nameato  it  that  bad  subscribed,  vras  hv  several 
iif  the  bmgeases,  and  in  presence  or  several 
gentlemen  of  qoality  that  were  jio  burgesses, 
inesented  to  the  mayor  upon  the  fourth  day  ot' 
Aognaty  aa  the  sense  of  most  of  the  burgesses 
erSwt  town.  The  writing  so  presentdl  was 
asfdkmeth,  viz. 

Ta  Mr.  Gsbyas  Wild,  Mayor  of  Nottingham. 

•Sr; 

We  whoae  namea  are  hereunto  aubacribed, 

burycBoeo  of  the  town  of  Nottingham, 

Twmg  or  undentanding  that  you  and 

more  of  the  corporation  have,  without 

the  consent  of  the  burgttses  of  this  town,  and 

'mat  their  will,  taken  upon  you  to  agree  to 

aniTOfider  of  the  charters,  liberties,  and 

of  this  corporation,  and  to  cause 

the  oorponiion-seal  to  be  affixed  to  aain- 

itnwimt  far  rnaldag  of  such  surrendec ;  and 

bong  by  oar  horgess-oath  obliged  to  preserve 

aa6r  as  in  ns  ho,  aU  ihe  rights  and  privi- 

IwBS  ef  this  corporation ;   and  considering 

what  gnat  damage  it  must  necessarily  be  to 

the  cetporation  in  general,  and  to  us  and 

every  ottier  particular  burgess  of  the  corpo- 

ratiaiB,  if  die  charters,  liberties,  and  franchises 

shauld  be  so  anrrendered ;  have  thought  onr- 

sdf  es  obliged,  in  order  to  prevent  so  great  an 

ev3,  to  aignify  these  our  thoughts  of  what 

ysohiV]eaQiie,aodareabouttoao;  and  that 

■my  of  your  libertiea  and  franchises,  which 

sae^hild  I^  custom,  and  not  by  char- 
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▼ery  (Treat  annual  value :  The  present  mayor, 
with  three  or  four  of  the  aldemten,  and  nin^ 
other  burjjesses  of  that  corporatioh,  have  de- 
clared they  desigrn  to  take  a  new  charter,  and 
have  taken  upon  them,  without  the  consent  of 
your  petitioners,  and  most  of  the  burgesses  of, 
that  town,  to  agree  to  the  surrender  of  ihe 
charters  of  that  corporation  ;  and  have  taken 
the  town -seal,  and  affixed  it  to  an  instrument, 
desigfning  thereby  to  make  an  actoal  and  ab- 
solute surrender  of  all  the  said  charters; 
which  if  they  have  power  to  effect,  it  will  (as 
your  petitioners  are  advised)  not  only  dissolve 
the  corporation,  deprive  your  petitioners  and 
other  burgesses  of  that  town  of  many  rights, 
libefties,  and  privileges  which  they  held  by 
custom  and  prescription,  cause  all  the  lands 
given  to  that  corporation  to  revert  to  the  heirs 
of  the  donors,  and  disinherit  your  petitioners 
and  other  burgesses  of  tliattown  of  all  the 
said  lands,  liberties,  and  privileges,  which 
both  they  and  their  predecessors,  as  burgesses 
of  that  town,  have  inherited,  and  ought  to 
enjoy,  but  also  subject  your  petitioner  and 
their  freeholds  against  tlieir  will  to  such  ser- 
vices, damages,  and  great  inconveniences,  as 
may  be  brought  upon  them  by  the  contri- 
vances of  the  said  mayor  aud  aldermen,  in  case 
they  can  obtain  a  new  charter  to  pass  the 
br6ad-seal  without  tbe.privity^  consent,  or 
hearing  of  your  petitioners. 

« Your  oetitionera  therefore  bumUy  pray 
your  lordship  to  take  into  consideration  the 
aforesaid  mischiefs,  damages,  and  inconveni- 
ences that  are  like  to  befall  your  petitioners 
and  other  burgesses  of  that  town,  in  case 
such  surrender  should  be  made  and  accepted, 
and  a  new  charter  ta !:en  by  the  said  mayor 
and  aldermen  :  And  that  your  lordship  would 
please  before  such  suiTender  be  accepted,  or 
any  new  charter  for  that  town  be  passed  the 
broad-seal,  to  grant  your  petitioners  a,  day  of 
hearing,  and  to  order  thereupon  as  shall  be 
agreeable  to  equity  and  justice 

^Aiid  your  petitioners  shall  ever  pray,  5tc.* 

The  Petition  beingdelivered  as  aforesaid,  and 
Mr.  Mayor  having  heen  acquainted  in  manner 
•foresaid,  by  the  generality  of  the  burgesses, 
that  they  neither  bad  consented,  nor  shoidd 
consent  to  a  surrender  of  any  of  the  charters, 
rights,  or  liberties  of  the  town,  and  the  bur- 
msea  having  been  advised  by  council  that  no 
.fiiatntment  for  making  a  surrender  of  the  char- 
tm  to  the  eari  of  Hailifaz  and  shr  Le<4ine 
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Jenkyns  could  be  effectual  in  law :  it  was  hoped 
that  there  would  not  have  been  any  fnrtber 
ui-ogressin  the  bnsine^,  at  least  before  the 
burgesses  were  heard  upon  their  caveats  or  pe* 
titions.  Audit  was  taken  for  granted,,  dial  na 
new  instrument  in  order  to  any  surrender 
could  be  made  and  sealed  without  calling  toge* 
ther  the  council  of  that  town  ;  because,  by  cus- 
tom of  that  town,  the  town-seal  hath  always 
used  to  be  kept  under  the  custody  of  three 
locks  and  keys,  and  not  taken  out  but  in  coa»- 
cil ;  and  those  three  keys  kept  by  three  several 
persons,  for  better  preventing  of  any  indirect 
use  of  tKe  seal.  But  contrary  to  the  burgesses' 
expectation,  and  against  all  ancient  usage,  Mr. 
Mayor  (having,  as  he  said,  ^-eoeived  advice 
from  London  that  the  insti'ument  be  bad  sent 
up  for  surreuderiug  the  charters  was  not  suffi- 
cient) did  on  Saturday  the  12th  of  August  re- 
2uire  of  the  senior  coroner  to  deliver  him  his 
ey ;  which  the  coroner  refusing  to  do,  (unless, 
according  to  the  custom  of  the  town,  a  council 
was  called,  and  should  order  such  delivery)  it 
seems  Mr.  Mayor  found  another  way  to  come 
by  the  seal,  if  that  be  true  which  was  signified 
in  the  public  prints  that  came  down  to  Not- 
tingham on  the  19th  of  August,  viz.  That 
tipon  the  14th of  Augusta  surrender  of  Not* 
tingham  charters  was  made  to  his  mi^esty. 
And  thera  is  one  thing  which  hath  happened 
since,  which  gives  a  shrewd  light  what  Mr. 
Mayor  did  on  that  12th  of  ^ucrust,  without  so 
much  as  summoning  a  council;  for  the  party 
who  by  Mr.  Mayor's  command,  as  he  saitfa,  did 
that  day  force  open  the  lock  to  which  the  oo- 
roners'*key  belonged,  bath  since  confessed  the 
fact.  So  that  now  if  it  should  hereafter  sp* 
pear  to  be  true,  as  those  prints  seem  to  intimate, 
than  any  instrument  for  surrendering  of  Not- 
tingham chatters  to  his  majesty,  was  presented 
to  his  majesty  on  the  14th  of  August,  it  will 
scarce  be  a  question,  by  what  means,  or  how ' 
lawfully  Mr.  Mayor  came  by  the  seal,  or  Jbovr 
valid  such  surrender  is  like  to  be. 

This  is  the  true  case  of  the  bui^gesses  oC 
Nottingham,  who  are  ready  to  make  good  ew^ry 
matter  of  fact,  as  herem  stated, 'whenever 
there  shall  be  occasion ;  and  doubt  not  bat  t# 
prove  it,  if  they  may  either  be  heard  opoa  - 
their  petition  or  caveats ;  and  howeverquestioa 
not  but  by  the  assistance  of  the  oourts  of  jus- 
tice they  shall  still  preserve  their  r^hts^  not- 
withstanding all  these  endeavours  that  have 
been  used  to  give  up  their  charters  snd  U«> 
berties. 


Digitized  by 


Googh 


m] 


STATE TRIAI^,  B6CnAUWAn.l6H.— Proceedings,  i^i. 


[106 


307.  Proceedings  against  Sir  Thomas  Armstkong,*  in  the  Kings- 
Bench,  upon  an  Outlawry,  for  High  Treason :  36  Charles  II. 
A.D.  1684. 


On  the  14tb  of  Jane,  1684,  sir  Thomaii 
ArmstroDgr  was  broug^ht  to  the  bar  of  tb^ 
Coarl  of  Kmg's-beneh  at  Westmioster,  by 
firtoe  of  a  Writ  of  a  Habeas  Corpus,  direct€^d 
to  tbc  keeper  of  the  gaol  of  Newgate  ;  which 


*  '<  Bm  if  the  Court  lost  much  by  the  < 
r  HoAoway,  whom  they  had  brought 


s death 
«f  HoAoway,  whom  they  had  broaght  from 
the  West-Indies,  they  lost  much  more  by  their 
proceedings  against  sir  Thomas  Armstrong, 
who  was  Borpnaed  at  Leyden,  by  virtue  of  a 
warrant  that  Chtidleigh  the  king  s  eoTOy  bad 
obtained  from  the  Sitates,  for  aeizing  oi|  such 
as  should  fly  out  of  England  on  the  account 
•f  the  Plot.     So  the  scout  at  Leyden,  Ihr 
5,000  gilders,  seized  on  htm  ;  and  delirered 
him  Ui  Chndleigrh,  who  sent  hira  over  in  great 
haste.    Arntairong^  in  that  confusion  forgot  to 
claim  tint  he  was  a  native  of  the  Btates  :  for 
he  was  boni'  at  Nimeguen :  and^  that  would 
hare  oUigred  the  Dutch  to  have  protected  him, 
ta  oae  of  their  natural  bom  subjects.    He  was 
traaled  in  e^;^  thing  by  the  duke  of  M on- 
nsoiith  :  nnd  he  hanni^  led  a  very  vitiops  lifo, 
the  Coart  hoped  that  he,  not  being  able  to  bear 
the  tboufltits  of  dying",  would  discover  every 
thi^.     He  ahewed  such  a  dejection  of  m^ij 
while  he  wss  concealing' himself  before  be  es- 
caped out  of  England,  that  Hambden,  who  saw 
him  at  that  time,  told  me,  he  believed  he  would 
eertainly  do  any  thing  that  would  save  his  life. 
YeiaQ  were  disappointed  in  him  :  for  when 
he  wan  examined  before  the  council,  he  said, 
he  knew  of  no  Plot  but  the  Popish  Plot :  he 
desired,  be  might  have  a  fair  tnal  for  his  tifo: 
that  was  all  he  asked.    He  was  loaded  with 
iroos  ;  though  that  vras  not  ordinary  for  a  man 
viiolyid  served  in  such  posts,  as  to  be  lieute- 
nant of  the  first  troop  of  guards,  and  gentle- 
Baa   of  the   horaeto   the  king.    There  was 
but  what  Rumsey  and 


Shepbord  had  sworn  of  the  discourses  at  Shep- 
heri%  for  which  kid  Russell  had  sulfored. 
Bat  by  this  time  the  credit  of  the  witnesses 
was  flo  blasted.,  that  it  seema  the  Court  was 
aftaid  that  juries  would  not  nowbe  soeasy  as 
Ihev  bad  been.  The  thiaff  that  Rumsey  had 
fwora  against  him  seemed  net  verycrediUe : 
Ar  he  swore  that  at  the  first  meeting  Arm- 
ftraof  uadertoc^  to  go  and  view  the  gnards  in 
aider  to  the  seizing  them;  and  that  upon  a 
view  be  said  at  a  seeood  meetiniir  ^haf  the 
thiaf  was  very  tesiUe.  But  Armstrongs,  who 
bad  conmaiMed  Ibe  guafds  so  long,  knew 
enerj thing*  tbat  rtlatodtothem  so  well,  that 
lilhsm  such  a  trSMsient  view  hecoidd  of  the 
wida  have  answered  everything  relating  to 
Ann.  TbeCoortbada  mindto  proceedina 
mmmuy  war  with  bim,  that  he  should  by  the 
hmy  iffHi^  driFea  to  say  any  thing  that 


writ  was  on  his  majesty's  behalf  moved  for  oa 
Thursday  last  bv  Mr.  Attorney-Generaf. 

The  return  of'  the  wtit  was  read  by  the  clerk 
•  of  the  crown,  by  which  it  appeared  be  was  ia 
the  custody  of  the  kee|>er  of  Newgate,  by  a 

could  save  him.  H6  was  now  in  an  outlawry : 
but  though  the  statute  was  expre^,  that  if  an 
outlawed  person  came  in  at  any  time  within  the 
year,  he  was  to  have  a  trial  notwithstanding 
his  outlawry.  It  was  pretended  in  answer  to 
this,  that  he  not  coming  in,  but  being  taken, 
had  not  a  right  to  the  benefit  of  the  statute. 
But  there  were  several  months  of  the  year  yet 
to  run.  And  since  a  trial  was  a  demand  ' 
founded  on  natural  justice,  he  iosisted  on  it. 
And  when  be  was  brought  to  the  King's* 
bench  bar,  and  asked  what  be  had  to  say  why 
sentence  should  not  be  executed,  he  claimed 
the  benefit  of  the  statute.  Hesaid,  he  had  yet, . 
when  he  was  taken,8  everal  months  to  deliberate 
upon  liis  coming  in :  and  the  seizing  on  hhn 
before  his  time  was  out,  ought  not  to  bar  him 
a  right  that  the  law  gave  him«  He  ako  men- 
tioned Halloway,  to  whom  a  trial  was  offered 
the  former  term.  -  And,  since  it  was  a  point  of 
law,  he  desired  council  mi^ht  be  heard  ta 
argue  it.  JefTeries  rejected  all  this :  He  said, 
the  king  might  either  ofier  a  trial  o^  not,  as  ha 
saw  cause  :  and  be  refused  to  hear  council : 
which  being  demanded  ufion  a  point  of  law, 
the  denying  it  was  thought  a  %'ery  impudent 
piece  of  injustice.  And  when  Armstrong  in- 
sisted, that  he  asked  nothin<r  but  the  law,  Jef- 
teries  in  his  brutal  way  said,  he  should  have  it ' 
to  the  full;  and  so  ordered  his  execution  within 
six  days.  -And  the  law  was  executed  on  him 
with  the  utmost  ngor :  for  he  was  carried  ta. 
Tyburn  in  a  sledge,  and  was  quartered,  and  his 
quarters  were  set  up.  H  is  carriage,  during  his  ' 
imprisonment  and  at  bis  death,  was  far  beyond 
what  could  have  been  imagined.  He  turned 
himself  whoHy  to  the  though  a  of  God,  and 
of  another  state  ;  and  was  praying  continually. 
He  rejoieed,  that  he  wasbit>ugiit  to  die  m 
such  a  manner.  He  said,  it  was  scarce  pos- 
sible for  him  to  have  been  awakened  into  a  dne 
sense  of  his  sins  by  any  other  method.  His 
pride  and  his  resentments  were  then  so  en- 
tirely conquered,  that  one  who  saw  him  said  to 
me,  that  it  was  not  easy  to  think  it  was  the 
same  person  whom  be  had  known  formerly. 
He  received  the  Sacrament ;  and  died  in  so 
good  a  temper,  and  with  so  mu^  quiet  in  his 
mind,  and  so  serene  a  deportment,  thtit  we 
have  scarce  known  in  our  time  a  more  eminent 
instance  of  the  grace  and  mercy  of  God. 
Armstrong  in  his  last  paper  denied,  that  he 
^er  knew  of  any  desi^  against  the  king's  or 
the  duke's  lifo,  or  was  m  any  plot  against  the 


Digitized  by 


Google 


107]         STAT£  trials;  36  Charlbs  II.  l6S4.— /VmoItHf t  Mgidmi        [lOS 

warnmtfrom  the  boDOurable  Sidney  GoitolphiD, 
esq.  one  of  his  majesty's  principtri^retaries 
of  State;   which  Waxrant  foUoweth  i«  kec 

verba; 

Sidney  Qodolphin,  esq.  of  his  majesty's  most 
hon.  PriyyCounci],andprincipalSecretary 
of  State. 

"  Th^  are  in  his  majesty's  name  to  autho- 
rize and  require  you  to  receive  into  your  cus- 
tody, from  on  board  his  majesty's  yacht  the 


ffOTemment.  There  were  no  remarks  pub- 
Gshed  on  his  speech,  which  it  was  beliered  the 
'  Court  ordered :  for  they  saw  how  much  ground 
Ihey  had  lost  by  this  stretch  of  kw,  and  how 
Uttle  they  had  gained  b^  his  death.  One  pas- 
sage in  it  was  the  occasion  of  their  ordering  no 
such  reflections  to  be  made  on  it,  as  faadneen 
made  on  the  other  speeches.  The  king  had 
published  a  btor)r  all  about  the  Court,  and  had 
told  it  to  the  foreign  ministers,  as  the  reason  of 
this  extreme  severity  against  Armstrong:,  be 
said,  that  he  was  sent  over  by  Cromwell  to 
muider  him  beyond  sea,  ana  that  he  was 
warned  of  it,  and  challenged  him  on  it ;  and 
that  upon  his  confessing  tt  he  had  promised 
him  never  to  speak  of  it  any  more  as  long  as  he 
lived.  So  the  king,  counting  him  now  dead 
in  law,  thought  he  was  free  from  that  promise. 
Armstrong  took  this  heavily  :  and  in  onepaper 
which  1  saw,  writ  in  his  own  band,  the  resent- 
ments upon  it  w^re  sharper  than  1  thought 
became  a  dying  penitent.  So,  when  that  was 
represented  to  him,  he  changed  it:  and  in  the 
paper  be  gave  the  sheriife  he  had  softened  it 
much.  But  yet  he  shewed  Uie  falshood  of 
that  report:  tor  he  never  went  beyond  sea 
but  once,  sent  by  the  earl  of  Oxford,  and  some 
other  cavaliers,  with  a  considerable  present  to 
the  king  in  money,  which  he  dehvered  ;  and 
brought  back  letters  of  thanks  from  the  king 
to  those  who  made  the  present.  But  Crom- 
well having  a  hint  of  this  clapt  him  up  in 
prison,  where  he  was  kept  almost  a  year.  And 
upon  the  merit  of  that  service,  he  was  made  a 
captain  of  horse  soon  after  the  restoration. 
When  Jefferies  came  to  the  king  at  Windsor 
soon  after  this  trial,  the  lung  took  a  ring  <^ 
good  value  from  his  finger,  and  gave  ithim 
lor  these  services :  the  ring  upon  that  was 
called  his  blood  stone.  The  king  gave  him 
one  advice,  which  was  somewhat  extraordi- 
nary from  a  king  to  a  judge ;  but  it  was  not 
the  less  necessary  to  him  :  the  king  said,  it 
was  a  hot  summer,  and  he  was  going  the  cir- 
cuit, he  therefore  desired  he  would  not  drink 
too  much."    Burnet^  577. 

<«  June  11th  1684.  Sir  Thomas  Aimstrong, 
one  of  the  bite  fanatic  plotters,  and  who  atood 
outlawed  for  High-Treuon,  having  been  taken 
the  last  week  at  Leyden  in  Holland,  by  order 
of  the  States,  was  brought  in  one  of  his  mmesty's 
yachts,  and  committed  lart  night  to  Ureen- 
widi,  and  was  this  mxfnaag  committed  to  New- 
gate. 


Catherine,  captain  Davies  oomnander,  the 
person  of  sir  Tnomas  Armstrong,  kt.  outlawed 
fyt  high-treason,  and  him  iaiUy  to  keep  in  his 
majesty's  prison  of  NewgiUe,  till  his  majesty's 
pleasure  be  farther  known.  And  for  so  doing, 
thb  shall  be  your,  warrant.  Given  under  my 
bapd  and  seJ  at  Whitehall,  this  10th  day  of 
June  1684.  In  the  96th  year  of  his  majesty'^ 
reign.  ,  S.  GonoLPHUf," 

<'  To  Captain  Richardson,  Keeper  of  his 
Miyesty's  Prison  of  Newgate." 


Sir  Thomas  Armstrong,  when  he  was  taken, 
had  in  his  pocket  a  bill  of  exchange  charged  bj 
one  Hayes,  a  merohant  here,  payable  there  ; 
on  whicn  Mr.  Hayes  is  committed  to  Newgate 
for  holding  correspondence  with  traitors. 

"  14th.  Sir  Thomab  Armstrong  was  brought 
from  Newgate  to  the  King's-bencb  bar,  where 
being  asked  what  he  could  say  why  execotioii 
shomd  not  be  awarded  against  him,  ne  standui^ 
outlawed  and  so  attainted  upon  an  indictment 
ofHif^h-Tireason,  for  conspiring  (he  death  of 
the  kmg,  &c.  He  said  he  was  beyond  sea  at 
the  time  of  the  outlawry,  which  ihe  court 
telling  him  they  could  take  no  notice  of:  he 
then  desired  that  he  miffht  conie  to  his  trial, 
and  that  his  majesty  would  firant  him  the  same 
favour  he  had  offered  to  Holloway ;  but  the 
court  told  bun  that  bdonaed  to  his  majeshr, 
not  to  them ;  then  he  said  he  was  within  the 
statute  made  5  &  6  El.  6,  c.  11,  and  demanded 
his  trial,  he  bong  within  the  statute,  and  desired 
council  to  ar^e  the  same ;  but  the  court  beSitf 
of  another  opinion  would  sdlow  him  no  council 
but  made  a  rule  for  his  execution  on  Frklay 
next  at  Tyburn. 

'*  18th.  The  same  day,  also,  sir  Thomae 
Armstrong's  daughter,  petitiooed  the  court  of 
King's-bencb  that  her  fbther  might  have  e 
Writ  of  Error  allowed  him  to  reverse  his  out- 
lawry and  so  come  to  his  trial ;  but  the  court 
told  them  this  was  no  proper  place  to  move 
in ;  they  must  go  into  the  cnancery  for  it ;  but 
there  they  had  been  before,  and  the  lord  ke^er 
was  pleased  to  deny  it 

"  80th.  Sir  Thomas  Armstrong  was  drawn 
upon  a  sledge  vrith  a  very  numerous  guard,  t» 
Tyburn ;  where  being  come  Dr.  Teniaoii 
prayed  with  him,  who  seemed  very  penitent  ^ 
he  prayed  himself  also  very  fervoitly,  which 
done,  he  delivered  a  pMper  to  the  shmflb,  and 
submitted  himself  to  toe  sentence ;  afler  li« 
had  banged  about  half  an  hour,  he  was  takca 
down  vSi  quartered  according  to  his  sentenoe, 
and  his  quarters  were  brought  back  in  tke 
sledge  to  Newnte,  to  be  disposed  of  aa  his 
"*  direct. 


Thomas  Armstrong's  quarters  are  dis- 
posed of;  a  fbrequarter  is  set  on  Temple4er, 
his  head  on  Westminster,  another  quarter  "is 
sent  down  to  the  town  of  Stafford,  for  which  h^ 
was  a  Parliament-man.  Qaaefe,  how  meny 
quarters  of  the  Popish  Traitors  were  set  tt|»» 
and  quaere,  which  of  these  fanatic  pkitters  were 
not  setup. 
«'  July  ist.   Cane  eat  tha  Paper  thai  w^ 
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LCI  (SrGeoigvJefferies)  What  would 

inlare,llr.AttorMy? 
AttGen,  (Sir  Robert  Sawyer)  Haveyoa 

ikCMawrFttiere? 
a^Cr.  Yci,Sir,hereiti8. 
itf.  Gen.  Tliat  which  I  bumUy  pray,  my 

M,  ■  an  awaid  of  ezecadoii  W  the  Idng; 

ifumtsir  Thonuis  Armstrong jipon  the  out- 

kwTj, 
LCI  Fifik,  we  must  file  this  Tetnm. 

JUt.GeM:  Iprayitmaybefilod. 

LCI  Let  it hefiled :  now,  what  do yoa 

Mc^Xr.Attaniey? 

Ml  GtM.  My  lord,  I  pra^  an  award  of  eze- 
oliaa  npOD  the  outlawry . 

L  C.  /.  Arraign  him  upon  the  outlawry. 

CL  afCr.  Thomas  Armsftrong,  hold  up  thy 
bai  [Which  he  did.]  Thou  hast  been  in- 
ieled  ia  London,  by  the  name  of  Thomas ' 
inBitn»||r,  of  London,  kniffht,  of  high-treason, 
fa  ooBspiriDg  against  the  Sing's  mi^ty 's  life, 
ttd  tbe  sovemment :  for  not  appearing  to 
fbd  aDdtry  that  indictment  by  due  process 
tf  IsiriaRied  against  thee,  upon  that  indict- 
■nttboa  stanSest  ootlawed,  and  thereby  at- 
iHtedoftbe  samehiffh-treason.  What  hast 
iko  to  tay  for  thyaeu^  why  execution  should 
ait  be  twarded  agamst  thee  dpon  that  attainder 
•eeorfisg  to  bw  ? 

Sr  T.  Armttrong.  My  lord,  I  was  beyond 
naattfastimeof  the  outlawry;  I  beg  I  may 
Mtnad. 

]LC.J.  That  is  not  material  at  aO  to  us; 
vtbaie  here  a  reooid  of  an  outUwry  against 
71a,  nr  Thomas. 

Sr  T.  Armttrong-  I  desire  to  be  put  upon 
#7trial,my]ord. 

LC./.We  cannot  allow  any  such  thing ; 
vcbare  nothing  to  do  upon  this  record  before 
«,  WttD  award  ezecntaon.  Captain  Richard- 
Mi,  which  are  your  usual  days  of  execution  ? 

OiptaiD  RUkardrnm.  Wednesdays  and  Fri- 
^mylord. 

Jbn  Biattkews.  Here  is  a  statute,  my  lord. 

L  C.  J.  What  is  the  matter  with  that  gen- 


8r  T.  Anmtrong.  Hold  your  tongue.    My 

Ihoosi  Armstrong'^elirered  to  tbe  sheriffii  at 
te  tine  of  his  execution,  wherein  he  denies 
the  lieiBg  of  a  spyto  Cmmwell  for  the  seisong 
Aekiai^  wheuinrimaders ;  he  inreighs  against 
IfahaAihip  of  bis  case  at  the  KW«-tench 
W.knig  denied  his  trial ;  and  does  absolutely 
^  bii  being  concerned  in  any  p!ot  against 
Ik  bag's  life  or  for  alteration  of  the  gorem- 
neat,  ai  also  the  story  of  the  lord  Howard's 
iksalhim ;  he  pewfesucd  himself  to  die  in  the 
i^AnKd  reliMn,  and  in  the  Communion  of 
tbeChureii  of  Enghmd,  concluding  with  his 
F^rn  for  the  kiiig  and  these  poor  nations. 

**  Hii  maiesty  bath  been  pl^ed  as  a  signal 
fc*Mr  to  toe  lord  chief  justice  Jeiferys,  to 
f^e  a  diamond  ring  off  his  finger,  and  present 
<te  bii  lordship.'^   Narcissus  Luttreirs  MS. 

'Brief  Historical  Rdation,"  &c.  in  the  Col- 

H(  of  iDSo«]s%  Oxford. 


lord,  there  is  «  Statute  made  in  the  6th  year 
of  Edward  the  6th,  which  I  desire  may  be 
read.  -       "^ 

X.  C.  J.  To  jvhat  purpose  would  you  liave 
it  r«|dr«r  Thomas  ? 

tSir  T.  ilniu^roi^.^it^Yeth  thcpsisoner,  or 
person  outlawed  for  h;gh-treason,  a  year's 
timeto  ref  erse  theeutlawry,  if  he  were  beyond 
sea.    {..desire  it  may  be  read. 

X.  C.J,  Ay,  letitberead.  Whereisit,  do 
you  say  ? 

Sir  T.  Amuinmg.  It  is  in  the  6th  year  of  < 
Edward  6. 

Mrs.  Matthewi.  Here  is  a  copy  of  it 
[Shewing  a  paper.l 

X.  C.J.  Why,  how  now?  We  do  notuse 
to  hare  women  plead  in  the  Court  of  King's- 
bench  ;  pray  be  at  quiet,  mistress. 

Sir  T.  Armstrong,  Pray,  hold  your  tongue. 
My  lord,  I  could  not  come  to  alledge  this 
before,  because  I  hare  been  a  dose  prisoner, 
and  nobody  permitted  to  come  at  me.    I  desire 
counsel  to  be  assigned  me  at  this  bar. 
X.  C.  J,  For  w1iat,>sir  Thomas  ? 
Sir  T.  Jrmstrong.  To  argue  whether  this 
outlawry  oujrht  not  to  be  reversed. 
X.  C.  X  Read  the  statute  he  desires. 
Att.  Gen,  Ay,  let  it  be  read.    Sir  Thomas 
will  not  find  it  to  his  purpose. 
CI.  of  Cr.  What  Chapter  is  it  ? 
X.  C.  X  You  may  easily  find  it  about  out- 
lawries for  treason. 

C/.  (f  Cr.  'Reads.  *  Proiided  aiwa;rs,  and  be 
*  it  enacted  by  the  authority*  aforesaid.  That  tf 
•the  party'— 

Att.  uen.  Read  the  clause  before  that,  sir 
Samuel. 

CL  qfCr.  Reads.  <  And  that  all  process  of 
outlawry  hereailer  to  be  made  and  had  within 
this  realm\  against  any  ofienders  in  treason, 
being  resiant  or  inhabitant  out  of  the  limits  . 
of  this  realm,  or  in  any  the  parts  beyond  the 
sea,  at  the  time  of  the  oudawry  pronounced 
against  them,  shall  be  as  good  and  efiectual 
in  the  law,  to  all  intents  and  purposes,  as  if 
any  such  offenders  bad  been  resident  and 
dwelling  within  this  realm,  at  the  time  of 
such  process  awarded  and  outlawry  pro- 
nounced.' 

X.  C.  X  Read  on  the  next  paragraph. 
CLofCr.  Reads.  <  Provided  always,  and  be 
it  enacted  by  tbe  authority  aforesaid,  that  if 
the  party  so  hereafter  to  be  outlawed,  shall 
within  one  year  next  after  the  said  outlawry 
pronounced,  or  judgment  given  upon  the  said 
oatlawnr,  yield  himself  unto  the  cnief  justice 
of  England  for  the  time  being,  and  ofier  to 
traverse  the  indictmeot  or  appeal,  whereupon 
the  said  outlawry  shall  be  pronoooced  as  is 
aforesaid  :  that  then  he  shall  be  received  to 
tlie  said  traverse,  and  being  thereupon  found 
not  Guilty  by  the  verdict  of  13  men,  he 
shall  be  clearly  acquitted  and  discharged  of 
the  said  outlawry,  and  of  all  penalties  and  for- 
feitures by  reason  of  the  same,  in  as  l^rge 
and  ample  manner  and  form,  as  thongh  no 
such  outlawry  had  been  made,  any  thing 
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*  hmm  eoBtaiBcd  to  the  coDtrai^r  in  any  wise 

*  ootwitbstaodtng.' 

•  Ah.  Gen.  Sir  Thomas,  I  suppose,  now  will 

ahew  be  yielded  himself  to  your  lordship.  ^ 

X.  C.  J/  This  is  the  tint  time  I  have  seen 
sir  Thomas. 

Sir  T.  Armstrong,  Mv  lord,  I  have  been  a 
pnsoner,  and  Uie  year  is  not  yet  out;  I  now 
render  myself. 

Ml.  Gen.  Before  he  went  oat  of  England 
he  mi£[ht  have  rendered  himself,  and  been 
tried,  if  he  pleased. 

'  Sir  T.  Armstrong.  I  am  within  the  benefit 
of  Ae  statute,  I  conceive,  my  lonl. 

X.  C.  J.  We  think  otherwiae,8ir  Thomas. 
'         Sir  T.  Armstrong.  I  think,  my  lord,  the  sta- 
tute-i^  plain  in  the  case. 

X.  C.  J.  We  are  of  another  opinion  than  you 
are;  it  doth  not  reach  your  case. 

Sir  T.  Armstrong.  The  year  is  not -yet  out, 
and  therefore  1  come  time  enough  now  ;  and 
here  I  am,  and  desire  the  benefit  of  this  act. 

X.  C.  J.  Sir  Thomas,  you  should  have  ren- 
dered yourself  to  me. 

Sir  !r.  Anfutrong.  I  do  it  now,  my  lord,  and 
'       the  year  is  not  yet  out. 

X.  C.  /.  We  cannot  take  notice  of  that ;  we 
have  nothing  but  the  outlawry,  and  you  did  not 
render  yourself  accordm^  to  that  act,  but.  are 
brought  as  a  prisoner  before  us  now. 

Sir  T,  Armstrong.  My  lord,  I  beg  I  may 
have  counsel*  to  plead  for  me  in  this  case. 

X.  C.  J.  For  what  reason  ?  we  are  of  opi- 
nion it  is  not  a  matter  of  any  doubt.  For  you 
must  not  go  under  the  apprehension  that  we 
deny  yon  any  thing  that  is  right ;  there  is  no 
doubt  nor  difficulty  at  all  in  the  thing.f 

*  **  Here  the  prisoner  was  denied  counsel  upon 
%^nt  of  law,  m  which  oas^  it  was  never  pre- 
tended but  he  is  intided  to  it"  Former  Edition. 

f  ««  King  and  Johnson,  Mich.  S.  Geo.  3. 
B.  K.  llie  prisoner  was  allowed  to  be  within  the 
btaefit  of  the  Proviso,  and  thpugh  he  had  es- 
caped out  of  prison,  and  was  .retaken  in  Eng- 
land, was  admitted  to  prove  himself  beyond 
sea  at  the  time  of  the  outhiwry ;  and  upon 
proving  that  he  was  then  at  JMUddlebnrgh  in 
Xeahmd,  his  outlawry  was  reversed,  and  he 
was  admhted  to  a  Tnal,  and  acquitted :  Arm- 
strong's case  was  declared  a  precedent  not  fit 
to  be  fbllowed."  Fonper  Edition. 

This  Case  of  Johnson  is  thus  reported  by 
Mr.  Justtee  Foster,  Crown  Law,  46. 

"  Michaelmas,  8  Geo.  2.  B.  R. 

<(  The  Case  of  Rogjeji  Johnson,  cited  twice  in 
Mr.  Ratcliffe's  Case,  was  thus: 

«  The  defendant  stood  outlawed  u^n  an  in- 
dictaaent  for  High  Treason  in  diminishing  the 
.  current  coin  of  the  Idngdomf  and  was  taken 
and  Qoihmitted  to  Newgate.  Bemg  now 
brouffbtto  the  bar  by  Habeas  Corpus,  he  of- 
fer^to  surrender  himself  to  the  chief-uutioe, 
pursuant  to  the  act  of  theSthandethE.  6.  c. 
IX.  (being  within  the  year)  and  {a  trayene  the 
_  i 


Sir  T.  Armstrong.  Methinks  my  k>rd,>tbe 
statute  is  plain. 

X.  C  /.  So  it  is  Tcry  |dain  that  you  can 
hav;  no  advantage  by  it  Captain  Ricbardnoo* 
you  shall  have  a  rule  for  executioa  on  Friday 
next. 

Sir  T.  Armstrong,  I  would  only  take  notice 
of  one  thing,  my  lord,  may  I  speak  ? 

indictment ;  alledgiog  that  be  was  at  Flushing- 
beyond  the  seas  at  the  time  the  outlawiy  was 
pronounced. 

**  The  chief  justice  said,  We  cannot  refuse  to 
accept  his  surrender ;  he  must  be  remanded  to 
Newgate ;  and  let  a  special  entry  be  made  that 
he  offered  to  surrender,  and  to  traverse  the  in- 
dictment.* 

*'  At  another  day  in  the  fame  term  the  de* 
fendant  was  was  again  brought  to  the  bar,  and 
he  tendered  a.  plea  in  parchment,  <  That  he 
*  was  out  of  the  realm  on  the  8th  of  February 
'  when  the  outlawry  was  pronounced,'  and 
pleaded  over  to  the  treason ;  which  plea  was 
received.  The  attorney -general  prayed  that 
hemi^btbave  a  copy  of  the  plea,  and  three 
days  Ume  to  demur  or  ioin  issue;  which  was 
granted ;  the  court  declaring  that  the  attorney 
might  have  joined  issue  inslanter;  and  that  on 
the  trial  of  such  issue  the  prisoner  could  not 
cbalboge  any  of  the  jury  without  cause.  The 
prisoner  prayed  counsel  and  had  four  assigned. 

**  At  another  day  in  the  same  term  the  pri- 
soner being  at  the  bar,  by  leave  of  the  court, 
withdrew  his  plea ;  and  pleaded  the  substance 
of  it,  viz.  his  being  beyond  sea  on  the  8tb  of 
February,  ore  tenus.  The  attorney-general 
ore  tenus  replied,  <  I  say  he  was  within  the 
'  realm  on  the  8th  of  February,  and  I  traverse 
'  his  being  then  out  of  the  realm.'  Issue  being 
thus  join^,  the  court  awarded  a  venire  return- 
able instoHtir^  and  the  sheriff,  sitting  tlie  court, 
returned  a  jury.  Tben  the  prisoner's  counsel 
opeiled  the  plea  and  case,  aod  called  their  wit-, 
nesses ;  and  the  attomey-geperal  insisting  that 
the  witnesses  should  be  ocamined  apart,  tbey 
were  so  examined ;  as  likewise  were  the  wit* 
nesses  produced  on  tlie  part  of  die  crown, 

*'  The  prisoner's  counsel  managed  the  whole 
in  his  behalf,  and  three  of  them  were  heard  on 
the  reply ;  and  the  jury,  aiier  a  short  recess, 
returned  with  their  verdiot,  <  That  the  prisoner 
« was  out  of  tlie  realm  on  the  8th  of  Feoruary.' 

<<  Then  the  prisoner  was  arraigned  on  the 
indictment,  to  which  he  pleaded  not  guiltyj 
and  the  attorney  joined  issue,  and  prayed  a 
vetdre  returnable  the  first  return  of  the  next 
term ;  which  the  court  awarded ;  and  the  pri- 
soner was  remanded  lo  Newgate." 

««  This  note  of  Johnson's  case  was  communi- 
cated to  me  by  my  good  friend  the  late  Mr. 
Justice  Abney.  The  case  is  reported  by  Ser- 
jeant Bamardiston  in  his  first  volume,  and  by 
sir  John  Strange. 


*  <<  This  justice  was  refused  toiir  Themaa 
Armstrong  in  a  like  case." 
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LCJ.  Ay, Sb- Thomas^ Fety  freely  what 
TMpleaw. 

SkT,.Anmsiramg.  A  little  while  ago  there 
m  one  in  tills  plaoe  had  the  beiie6t  ofa  Trial 
•ftred  him,*  if  he  would  accept  of  it ;  tbatis 
AethiB^  I  deaire  now,  and  I  thank  God,  my 
^He  ia  <|uile  anothef  thing  than  his,  1  know  my 
owniDBoeenoe  ;  andl  dwire  to  make  it  appear 
by  a  trial. 

L,  C.  J,  Stt  niQnias  Armttron^,  yon  may 
fB  away  with  what  opinion  yon  please,  of  your 
own  ionoeency  :  hot  you  are  here  attainted  by 
•nt-lawiy.  That  whidi  was  done  to  him  you 
9pe9k  o^  was  the  grace  and  mercy  of  Aekmg, 
and  he  may,  if  he  please,  extend  the  same 
gnee  and  mroorto  you ;  hot  that  is  notour  bu- 
aneas :  we  are  satisfied  that  according  to  law 
we  moat  award  execution  upon  this  outlawry .f 

Mrs.  MJtth€w$.  My  lord,  I  hope  you  will 
act  murder  my  fiuher ;  this  is  mnrderinfif  a  man. 

JLC.J,  Whois  this  woman?  Marsn&l,take 
her  into  custody.  '  Why,  bow  now  ?  Because 
yoar  rebtipn  is  attainted  for  high-treason,  must 
yon  take  upon  yon  to  tax  the  courts  of  justice 
nr  murder,  when  we  grant  the  execution  ac- 
eotding  to  law.  Take  her  away. 
Mrs.  Matthewt.  God  Almighty's  judgments 


Sght  opon  you ! 

L.  C.  /  God  Ahnighty's  j 
light  upon  thoae  that  are  guilty 


tents  win 
high-trea- 


Mrs.  Matlkews.  Amen,  I' pray  God. 

L  C,  J.  So  say  I.  But  clamours  nerer  pre- 
vail apon  me  at  all :  1  tliank  God,  1  am  cb- 
aaoor  proof,  and  will  never  fear  to  do  my  duty. 
[Then  she  was  carried  away.l 

Att.  Gen.  My  lord,  I  would  only  acquaint 
yoa  with  one  thing,  in  reference  to  wbat  sir 
Thomas  Armstrong  has  said  :  the  king  did  in- 
dolge  Holloway^  that  he  speaks  of,  it  is  true,  so 
ftras  to  oifer  him  a  trial,  and  his  majesty,  per- 
hajis  might  have  some  reason  for  it,  out  the 
pnsonertraly  deserves  no  sort  of  indulgence 
ar  mercy  from  the  king.  For  it  has  appeared 
by  the  evidence  that  has  been  given  of  this  late 
biorrid  conspiracy,  that  aiVr  the  disappoint- 
ment that  was  given  by  the  providence  or  God, 
bjr  the  fire  at  New- Market,  to  the  meeting  at 
die  Rve  ;  this  gen6eman  was  one  of  tbe  per- 
sons that  actualfy  engaged  to  go  upon  tbe  kind's 
hastjf  coming  to  town,  and  to  destroy  him  hy 
the  way  as  he  came  to  town.  And  this  apf)ears 
upon  a  full  and  clear  evidence,  as  positively 
Mified  as  any  thing  can  be.  X  And  when  be 
was  taken  beyond  seas,  letters  of  communica- 

*  See  the  Case  of  Hollovray,  p.  1^  of  this 
vdome. 

t  See  in  this  Collection,  Mr.  Erskine's 
obaervations  on  this  Case  in  his  Address  to  the 
Jury  in  Hardy's  Case,  a.  b.  1794*  See,  too, 
the  Case  ofPnrefoy  as  there  mentioned  by  Mr. 
Enkiae: 

I  '*  If  this  had  been  so  evidently  clear,  it  can 
Kwee  be  imagined  they  would  have  been  so 
bi^ward  to  have  waved  the  outhiwry,  and  let 
lam  have  biatrial ;  nothing  but  a  cooscious- 

TOUX. 


tion  with  foreign  ministers  with  other  people 

were  taken  abwit  him,  and  will  be—; 

.  L.  C.  j:  Weare  not  to  meddle  at  all  with 
the  evidence,  Mr.  Attorney ;  that  ia  not  our 
business :  here  is  an  outlawry ;  upon  this  out* 
lawry  he  is  attainted ;  we  have  nothing  mora 
to  do,  but  to  do  the  duty  of  the  court  upon  this  re- 
coM  before  us,  to  award  execution  upon  that  at- 
tainder, and  we  must  give  a  rule  for  it.  If  the  king 
will  be  pleased  to  do  for  sir  Thomas  Armstrong 
what  be  did  for  Holloway,  and  indulge  him  a 
trial,  and  wave  the  outlawry,  with  all  our 
hearts.  We  are  not  disposers  of  his  grace  and 
favour,  but  the  ministers  of  his  justice.  If  tbe 
kin^  wUI  pardon  him,  he  may  ;  that  is  not  our 
business  ;  but  all  we  have  to  do  upon  what  ia 
before  us,  is  to  consider  the  record,  and  what 
the  prisoner  says  against  awarding  of  execution.  . 
We  have  considered  whether  this  be  a  yielding 
within  the  proviso  of  this  statute,  and  we  think 
it  is  not,  nor  can  be,  by  any  means. 

Sir  jT.  Armstrong.  My  lord,  fam  within  the 
statute.  I  was  outTawea  while  I  was  beyond 
sea,  and  I  come  now  here  within  the  twelve- 
month. That  is  all  I  kpow,  or  have  to  say  in 
this  matter. 

L.  C.  J.  We  think  quite  the  contrary.  Sir 
Thomas. 

Sir  r.  Amutrang,  When  I  was  before  tbe 
council,  my  lord,  they  ordered  that  I  should 
have  counsel  allotted  me,  but  I  could  have  no 
benefit  by  that  order  ;  for  when  I  was  taken,  I 
was  robbed  of  all  the  money  I  had,  and  have  not 
had  one  penny  restored  to  me,  nor  any 
money  since  ;  I  know  not  whether  the  law  al- 
lows ^rsona  in  my  condition  to  be  robbed 
and  stripped. 

X.  C.  /.  I  know  nothmg  at  all  of  that  mat- 
ter, sir  Thomas. 

Sir  r.  Armstrong,  My  lord,  I  know  lawyers 
will  not  plead  widiout  money,  and  being  rol>bed, 
I  could  not  have  wherewithal  to  fee  them. 

X*  C,J.  Sir  Thomas-  Armstrong,  you  take 
the  liberty  of  sayine  what  yon  please  ;  %yoa 
talk  of  being  robbed,  nobody  has  robbed  yott 
that  I  know  of. 

Sir  T.  Armstrong.  Nobody  says  yon  do 
kno#ofit»;  but  so  it  is. 

X.  C.  J.  Nay,  be  as  angry  as  you  will,  sir 
Thomaa,  we  are  not  concerned  at  your  anger. 
We  will  undoubtedly  do  our  duty. 

Sir  T.  Armstrong.  I  ought  to  havethe  bene- 
fit of  the  law,  and  I  dematul  no  more. 

X.  C.  J.  That  you  shal!  have  by  tbe  grace  of 
God.  See  that  execution  be  done  on  Friday 
next,  according  to  law.  You  shall  have  the 
full  benefit  of  ttielaw. 

Then  the  prisoher  was  carried  back  to  New- 
gate, and  afterwards,  upon  a  Petition,  the  Court 
ordered  Mrs.  Matthews  to  be  released  out  of 
custody  without  fees. 


ness  of  the  contrary  could,  probably,  have  pre- 
vailed toput  so  strained  a  sense  on  the  statute; 
in  order  to  derive  bim  of  a  Trial."    Former 
Edition. 
I     . 
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and  particularly  of  whal  JUx.  Attorney  acctued 
him  of  at  the  bar. 

That  be  prayed  to  be  allowed  a  trial  for  - 
his  life,  according  to  the  laws  of  the  laml,  and  ■ 
urged  the  statute  of  Edward  6tb,  which  was 
expressly  for  it  $  but  it  signified  nothing,  and 
he  was  with  an  extraordinary  rougbness  cbn* 
demned  and  made  a  precedent ;  thoueh  Hoi- 
loway  had  it  offered  lum,  and  he  could  not  but 
think  all  the  world  would  conclude  his  case 
very  different,  else  \irhy  was  it  refused  to  him  f 

That  Mr.  Attorney  charfi^ed  him  forbein|(f 
one  of  those  that  were  to  killthe  king.  He  took 
God  to  witness,  that  he  never  had  a  thought  to 
take  away  the  king's  life,  and  that  no  man 
ever  had  the  impudence  to  propose  so  barharoiis 
and  base  a  thing  to  him  ;  and  that  he :  never 
was  in  any  design  to  alter  the  government. 

That  if  lie  had  been  tried,  be  could  haveprov> 
ed  the  lord  Howard's  base  reflections  upon  bim 

to  be  notoriously  false. He  concluded.  That 

he  had  lived,  and  now  died  of  the  Retbrmed 
ReUgion,  a  Protestant  in  the  communion  of  th« 
church  of  England,  and  he  heartily  wished  h« 
had  lived  more  stiictly  up  to  the  religion  h« 
believed:  That  he,  had  found  the  great  com- 
fort of  the  love  and  mercy  of  God,  in  aad 
through  his  blessed  Redeemer,  in  whom  he 
onfy  trusted,  and  verily  hoped  that  he  wa« 
^oing  to  partake  of  that  fukess  of  joy  whic-h 
is  in  his  presence,  the  hopes  whereof  mfinit^ly 
pleased  him.  He  thanked  God  he  had  no  re« 
piping,  but  cbeartully  submitted  to  the  punish- 
ment of  his  sins :  be  freeiv  forgave  all  the 
world,  even  those  coD<H;rne<l  in  taking  away 
his  life,  though  he  could  not  but  think  his  sen- 
tence very  hard,  he  being  denied  the  laws  of 
theland.'» 


The  shertfiii  of  Leodotnand  Middlesex,  about 
nine  o'clock  in  the  mprning,  coming  to  New- 
gate, and  demanding, their  prisoner,  he  was 
forthwith  delivered  to  them,  and  put  into  a 
sledge,  and  drawn  to  the  place  of  execution,  at- 
tended by  a  numerous  guard,  and  sfl  gT^^  j^ 
number  of  spectators,  of  all  degrees  and  quali- 
ties, as  have  been  seen  on  such  occasions. 

He  employed  the  time  he  was  drawing  to 
.  Tyburn  in  ireadin|[  "The  Whole  Duty  of  Man," 
JSR  he  came  withm  sight  of  the  gallows,  and 
then  he  laid  it  by,  and  with  lifted  up  hands  and 
eyes,  addressed  himself  to  Heaven,  til)  he  came 
beneath  the  tree,  where  he  remained  about  a 
quarter  of  an  hour  in  the  sledge  ;   before  he 
ascended  the  cart  that  stood  ready  for  him,  he 
d^red  the  sheriff  to  admit  Dr.  Tennison  to 
come  to  bim  :  and  having  delivered  a  paper  to 
the  sheriff,  the  doctor  kneeled  down  with  the 
prisoner,  and  prayed  with  him  about  a  quarter 
of  an  hour,  during  all  which  time  the  pri- 
soner preserved  a  looming  and  heroic  coun- 
tenance. Utile  daunted  with  the  terror  of  that 
fate  he  was  m  vieiv  of:  but  rising  from  his  de- 
'    votions,  he  pulled  off  l^s  cravat  and  hat,  which 
be  gave  to  his  servant  who  attended  him,  and 
bad  followed  him  by  the  sledge-side,  when 
, kneeling  down  himself,  he  prayed  for  a  short 
time  with  fervency  and  devotion,  begging  par- 
don of  his  God  for  those  manifold  and  crying 
"  sins  he  had  been  too  often  guilty  of,  and  con- 
cluded with  a  resignation  of  himself  to  the 
God  of  Heaven  and  earth,  before  whose  judg- 
ment seat  he  was  forthwith  to  appear,  desiring 
that  the  whole  world  would  forgive  him,  with 
whom  he  hoped  he  died  in  peace  and  charity. 
Having  thus  end^d  these  devotions,  he  again 
stood  up,  and  putting  off  bis  periwig,  he  had 
a  white  cap  deuvere<rto  him,  which  he  put  on ; 
and  being  soon  after  tied  up,  the  chief  of  his 
discourse  was  addressed^to  a  gentleman^ who 
stood  by  bim  ;  and  after  a  short  space,  holding 
up  his  hands,  he  again,  renewed  his  prayers  ; 
his  visage  little  changing  all  the  time,  till  the 
very  moment  the  cart  dr^w  away  ;  the  execu- 
tioner having  pulled  the  cap  over  bis  eyes,  he 
continued  his  prayers  all  the  time,  and  even 
whilst  he  hung,  as  long  as  life  was  in  him, 
and  he  had  the  command  of  iiis  tips  \  idler  he 
had  hung  about  half  an  hour,  and  the  execu- 
tioner had  divested  him  of  his  apparel,  he  was 
cut  down  according  to  his  sentence,  his  privy 
members  burnt,  his  head  cut  off,  and  shewed 
to  the  people  as  that  of  a  traitor,  his  heart  and 
bowels  taken  out,  and  committed  to  the  flames, 
and  his  body  quartered  into  four  parts,  which 
with  bis  bead  was  conveyed  back,  to  Newgate, 
to  be  disposed  of  according  to  his  majesty's 
pleasure  ;   and  were  afisrwards  pubhciy  ex- 
posed.' 

The  substance  of  the  Paper  delivered  to  the 
sheriff  was, «  That  he  thanked  Almighty  God, 
he  found  himself  prepared  for  death,  his 
thoughts  set  upon  another  world,  and  weaned 
from  this  ;  yet  he  could  not  bat  give  so  much 
of  -^18  little  time  as  to  answer  some  calumnies^ 


These  Proceedings  were  afterwards  enqoired 
into,  and  censured  as  illegal  by  the  House  of 
Commons  in  1689.^ 

Martis,  12  November,^  1689.* 

A  Petition  of  the  lady  Armstrong  and  her 
daughters,  was  read  ;  wnereupon  a  Committee 
was   appointed  to  examine  the  matter,  and 
make  their  repoi-tto  the  House. 
"  Resolved; 

*<  That  it  be  an  instruction  to  the  Committee, 
That  they  examine  who  were  the  judges  tnat 
gave  the  sentence  against  sir  Thomas  Arnii- 
strong,  and  who  were  the  prosecutors  of  him  ; 
and  who  had  his  estate;  and  bow  the  peti- 
tioners may  have  reparation  :  and  also*  to  exa- 
mine what  proceedings  were  in  order  to  ai 
writ  of  error  by  him  desired,  and  how  it  caui« 
to  be  denied,  and  by  whom  :v  And  they  are  to^ 
make  their  report  with  all  convenient  speed.'* 

Martis,  19  November,  1689. 

Mr.  Chrisly  reported  from  the  Commtttett 

to  whom  the  Petition  of  the  lady  Annsttongi 

and  the  daughters  of  sir  Thomas  Armsth>tt^ 

was  referred ;    an  account  of  the  whole  pro- 

*  See  5  Cobb.  Pari.  Hist  445,  Jil6. 
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iatbcr ;  and  mr  Robeit  Sawyer  f  (then  Attor- 
ney-General) beinff  named  by  her,  as  one  of 
tbe  prOaecutora ;  met  sbe  waa  withdrawn,  he 
was  beard  in  his  place  to  what  was  objected 
agrainst  him,  and  then"  he  withdrew,  and  upon 
debate  at'  the  matter,  it  was  resoWeid,  *^  That 
air  Robert  Sawyer's  name  be  put  into  the  Bill, 


eeediagvagainit  him ;  «iid  tliattl^eieupoD  they 

hadoMBe  to  these  Resolves, 
1.  ^  That  air  Thomas  Armstrong's  plea  ought 

tslave  been  admitted,  according  to  toe  statute 

flf  Edward  6,  9b4  that  the  execution  of  him 
ifOQ  the  attainder  by  outlawry,  was  illegal^ 
tad  a  marder,  by  pretence  of  justice. 

S.  **  That  tiia  executors  and  heirs  of  sir 
Hiomi^  Armstrong,  ought  to  have  a  repara- 
tioa  of  their  losses  oat  of  the  estatea  of  those 
that  were  bis  jodges  and  prosecutors. 

3.  **  That  a  Writ  of  Error  for  the  reyersal  of 
a  jodgneot  in  felony  or  treason,  is.  the  right  of 
the  sobfect,  and  ongbt  to  be  granted  at  his  de- 
mn,  and  is  not  an  act  of  grace  or  favour ;  which 
■My  be  denied  or  granted  at  pleasure."* 

To  all  which  Resolves  tbe  House  agreed^ 

<<  Resolved, 
**  That  leave  be  given  to  Bring  in  a  bill  to  re- 
verse the  attainder  of  sir  Thomas  Armstrong, 
and  to  make  reparation  to  his  widow  and  chil- 
.  dren,  oat  of  the  estates  of  the  judges  and  pro- 
aeeotors :  and  the  same  to  be  witboatfees." 

Monday  the  SOth  of  January,  1689. 

Hr.  Chrislv  reported  from  the  CommitleCj 
to  whom  the  oill  for  the  annulling  the  Attain- 
der of  sir  Thomas  Armstrong  was  recommitted; 
some  amendments  to  the  bill;  as  alsawho  were 
ha  [irosecators ;  and  also  what  losses  sir  Tho- 
Armstrong's  family  had  sustained,  by 
Q  of  the  attainder ;  and  thereupon  it  waN 
molred, 

**  That  sir  Richard  Holloway,  sir  Francis 
Wythens,  the  executors  of  tbe  late  lord  Jeffe- 
ries,  and  of  the  late  justice  Walcot,  Mr.  Gra- 
ham and  Mr.  Burton,  do  attend  the  House  on 
Satmday  morning  next,  to  answer  to  such  mat> 
ters,  as  are  chained  against  them  touching  the 
pnNxedinzs  against  sir  Thomas  Armstrong." 

Then  Mrs.  Matthews,  sir  Thomas  Arm- 
strong's daughter,  was  called  in,  and  examined 
what  abe  knew  of  the  prosecution  against  her 

*  See  Salk.  504,  and  tbe  books  th^  Cited 
b  Serjeant  Wilson's  edition,  contr.  S.'  C. 
^nn.  195.  3  Mod.  47 ;  in  the  former  of  which 
books,  it  is  said,  <  This  seems  to  be  a  case  of 
tiie  first  instance,  et  durus  sermo.'  See,  too, 
HoBoway's  Case,  p.  1.  of  this  Volume,  and 
the  cases  of  Ratclitfe  and  Cameron,  and  also 
Easf  8  Pleas  of  the  Crown,  as  there  cited. 

t  «<  The  vast  learning  and  ability  of  sir  Ro- 
bert Sawyer,"  says  AC.  Hargrave,  (Prefiioe 
te  kMd  Hale's  Treatise  on  tbe  Jurisdictioii  of 
Ihe  Lords'  Hotise  or  Parliament,  cxii.  Note) 
^  are  snfficieDtly  testified  by  his  wonderfiiliy 
frslooiid  and  extensive  argument  for  the  crown 
IB  tbe  great  London  Q,uo  Warranto  casein  the 
mm  of  Charles  tbe  second.  By  thus  referring 
l»  mat  tuegumedU  1^  i*  ^^  meant  in  any  degree 
k  MnUae  any  impression  te  to  the  real  law  of 
timhtDoim  taaiB*  Theiranationsof  sir  Robert 


tfait&iDoua 

ftiryer's  life  as  «  member  i)f  parliament  and 
kirja  v^  particttlar.    fo-this  great  struggle 


of  the  Commons  aboul  appellaot  Jurisdiction 
over  equity  he  took  a  decisive  part  against  tbe 
daims  of  tbe  Lords.  About  five  years  ailer- 
wardaand  when  he  had  been  Speaker  of  thh 
Commons,  be  was  made  attorney  general,  and 
in  that  office  so  conducted  tbe  state  prosecu  • 
tions  during  tbe  latter  nart  of  the  reign  of 
Charles  the  second  and  for  some  years  of  the 
reign  of  his  bi^otted  and  unfortunate  successor, 
as  to  render  hunself  very  unpopular  if  not  odi*' 
ous.  But  a  few  months  before  tbe  Revolution, 
sir  Robert,  having  reliised  to  support  the  dis* 
pensin^  power  [See  the  Case  of  sir  Edward 
Hal^  m  this  Collection,  a.  d.  1686]  daimed  by 
king  James,  was  removed  from  office:  and 
then  be  was  singled  out  as  one  of  the'bounsel 
for  tbe  bishops  on  their  trials,  [See  their  Case  in 
this  Collection,  a.  d.  1688,]  and  acquitted  him«- 
aelf  with  distinguished  abilHy.  See  1.  Bum. 
Hist.  fol.  ed.  74S.  In  the  donveation  Parlia* 
ment,  he  was  aealous  against  James  ;  and  ia 
one  of  the  debates  previous  to  the  vote  of  Abdi- 
cation, even  went  the  length  of  saying  *  in  all  I 

<  have  need  I  never  met,  in  so  short  a  reign, 

*  vrith  ihe  kws  so  violated  and  tbe  prerogative 

<  sostreteh€d,'5Cobb. Pari. Hist. 48.  Wbenthe 
Revolution  was  aooomplished,  there  seemed  to 
be  a  prospect,  that  his  great  legal  and  pariia- 
mentary  abilities  would  raise  mm  again  into 
some  high  official  situation  in  the  law.  But 
bis  rivals  were  eager  to  take  advantage  of  his 
former  conduct:  and  his  harsh  proceeduags 
against  sir  Thomas  Armstrong,  who  was  exe- 
cuted on  an  outlawry  for  high  treason  notwith- 
standing ail  the  earnest  and  pitiable  efforts  of 
his  lady  and  her  friends  io  obtain  a  writ  of  er- 
ror to  reverse  tbe  judgment,  the  l^tality  of 
which  was  most  apparently  questionable,  soon 
gave  tbe  opportumty .  A  petitioB  of  lady  Ann- 
strong  and  ner  daughters  was  presented  to  the 
House  of  Commons ;  and  tbe  result  was  im- 
plicating sir  Robert  Sawyer  as  the  leader  of  the 
prosecution,  and  in  respect  of  it  he  was  ex- 
pelled the  House  of  Commons.  It  is  ob- 
observable,  that  this  petition  of  lady  Armstrong 
produced  a  Resolution  of  the  House  of  Com- 
mons, *  that  a  Writ  of  Etror  for  the  reversal  of 

*  a  judgment  in  felony  or  treason  is  the  right 

*  of  the  subject  and  ought  to  be  granted  at  hia 

*  desire,  and  is  not  an  act  of.  grace  or  favour, 

<  which  may  be  denied  or  granted  at  pleasure.' 
This  Resolution  passed  tbe  19th  Nov.  1689» 
which  was  about  two  months  before  sir  Robert's 
expttbion ;  and  it  seems  firom  Mr.  Grey's  ac- 
count of  tbe  debates  on  that  occasion,  as  if  hia 
cofMTSe  behaviour,  on  declining  to  assist  the 
granting  of  the  Writ  of  Error,  was  one  oftl|e 
grounds.  But  on  the  other  band  it  should  be 
remembered  on  his  behalf;  that  the  chief  wit« 
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li  one  of  the  prosecaton  .of  ur  Thomas  Ann- 
strong." 

Resolved,  «  That  sir  Robert  Sawyer  he  ex- 
pelled the  House  for  the  same." 

Saturday  the  .25th  of  January,  1689. 

The  House  beinflr  aoquaioted,  That  accord- 
ing to  their  order,  sir  Francb  Wydiens,  sir 
Richard  HoHoway,  Mr.  Graham,  and  Mr. 
BurtoD,  attended  at  the  door,  they  were  seve- 
rally called  ID,  and  examined,  touching  the 
Prosecution  and  Proceedings  against  sir  Tho- 
mas Armstrong. 

And  also  the  executors  of  the  late  lord  Jef- 
feries,  that  were  attending  at  the  door,  were 
likewise*  called  in,  and  asked  what  thev  had  to 
say,  wh vreparation  should  not  be  made  out  of 
the  lord  Jeiferies's  estate,  to  the'said  sir  Tho- 
mas Armstrong's  family. 

No  persons  appearing  as  Executors  to  the 
late  justice  Wa1oot;the  House  was  acquainted 
.that  he  died  intesUte,  and  had  not  left  an  estate 
'  sufficient  to  pay  his  debts. 

Ai'ter  the  persons  before -mentioned  were 
heard  and  withdrawn,  Mr.  Blaney  was  called 
in,  who  gave  the  House  an  account  of  the  pro- 
ceedings in  the  court  of  King's-bench,  upon 
the  awai^ng  execution  against  sir  Thomas 
Armstrong. 

And  |ben  the  House  proceeded  upon  the 
amendments  made  by  the  Committee  to. the 
bill,  for  annulling  the  Attainder  of  sh- Thomas 
Armstrong  :«and  after  having  inserted  the  name 
of  sir  Rotert  Sawyer,  as  a  prosecutor,  and  re- 
solved. That  the  sum  of  five  thousand  pounds 
should  be  paid  by  the  judges  and  prosecutors, 
to  sir  Thomas  Armstrong's  lady,  and  children, 
as  arecompence  of  the  looses,  they  had  sus- 
tained by  reason  of  his  attainder,  the  bill  was 
recommitted  (upon  the  debate  of  the  House)  to 
the  same  Committee. 

This  bill  not  passing,  the  Attainder  stood  in 
force  tin  6  William  and  Mary,  when  it  was  re- 
veiied  upon  a  Writ  of  Error  in  the  Kin8;'8- 
bench ;  for  that  the  record  did  not  mention 
where  the  court  of  Hustings  were  held,  the 
words  pro  Chitate  London  being  omitted.  4 
Mod.  Rep.  366. 


A  COPY  of  the  PAPERdelivered  to  the  Lord- 
K^teper  NORTH,  the  Lord -Chief- Justice 
JEFFREYS,   and    Mr.  ATTORNEY 
G&NERAL,     by    the     Lady     ARM- 
STRONG, on  the  behalf  of  her  husband 
Sir  THOMAS  ARMSTRONG. 
My  Lord; 
I  am  informed.  That  by  the  common  law  of 

ness  examined  against  him  admitted,  that  he 
did  not  demand  execution  of  sir  Thomas  till  the 
judges  had  declared  themselves^  and  that  as  to 
the  Writ  of  Error  he  said  it  was  not  in  his 
itower  to  grant  a  Writ  of  Error,  but  that  the 
king  or  lord  keeper  most  be  apj^ied  to  by  pe- 
titio««" 


Eng^d.  any  man  that  was  outlawed  in  Mod 
or  treason,  might  bring  a  writ  of  error  to  re 
verse  his  outlawry;  which  was  to  be  erante 
« ex  debito  justicife ;'  though,  it  may  be,  tfa 
manner  for  suing  for  such  a  writ  of  orror  to  tfa 
king  might  be  by  \i»ay  of  petition  (as  in^  P< 
tition  or  Remonstrance  de  droit  for  lands,  &e. 
and  so  it  was  resolved  in  Ninian  Melvin*s  caa 
Co.  4  Inst.  SI 5. 

<  Next,  by  ihe  common  law,  if  any  man  wei 
in  England  at  the  time  o(  the  exigent  awarde 
and  went  out  of  the  realm  alter  that,  and  hefor 
the  outlawry  pronounced,  be  could  never  as 
sign  that  for  error,  that  he  was  t^yond  se 
at  the  same  time  of  the  pronouncing  of  the  out 
lawry;  and  the  reason  is,  because  be  W9 
here  at  the  time  of  the  awarding  of  the  exigent 
and  might  reasonably  have  notice  of  it. 

On  the  other  side.  If  any  were  out  of  Eng 
land  during  the  whole  process  and  pronnbcin 
tion  of  the  outlaw^,  it  was  never  vet  a  dool 
but  that  was  an  error,  and  might  be  assigne 
for  error,  either  by  the  party  or  his  heir,  at  ib 
common  law,  and  so  continues  to  this  day 
and  was,  not  long  since,  adjudged  in  O'Kemy' 
case,  the  Irishman,  who  came  in  about  tW4 
years  after  the  outlawry. 

Then  comes  the  statute  of  5  and  6  Edw 
6.  cap.  a  1*  and  enlarges  the  law  for  the  benefi 
ofthe  outlawed  person,  and  gives  him  liberty 
to  assign  for  error,  that  he  was  beyond  sea  a 
the  time  of  the  outlawry  pronounced  ;  whici 
he  could  not  do  by  common  law,  before  th< 
statute  ;  and  so  continues. 

Then  comes  the  proviso,  and  says.  That  hi 
must  come  in  within  a  year,  and  render  him- 
self, to  be  entitled  to  the  benefit  of  that  ad 
which  was  to  assign  for  error,  that  he  was  be- 
yond sea  at  the  time  of  the  outlawry  pro- 
nounced. 

So  that,  my  lord,  upon  this  short  state  of  tlM 
law,  and  my  husband's  case,  he  being  beyonc 
sea  all  the  time  of  the  process,  and  at  the  time 
ofthe  outlawry  pronounced,  it  is  conceived  hi 
is  well  entitled  to  assign  this  for  error,  at  tin 
common  law,  without  any  aid  of  the  statute 
though  the  proviso  in  that  statute  should  bi 
ruled  against  him  ;  which  f  with  snbmiasion)^ 
the  opinion  of  many  leameo  persons,  in  the  law, 
that  he  is  within  the  intent  and  meaning  of  thai 
proviso,  for  many  reasons  too  long  to  troubk 
your  lordship  with  now. 

Therefore  I  do  hope  that  this  case  of  my 
husband's  being  the  first  case  that  any  man 
was  executed  upon  an  outlawry  (that  did  not 
desire  it)  may  have  that  weight  with  your  Iord« 
ship  that  it  deserves:  and  do  hope  thstyoni 
lordship  will  so  advise  the  king  in  matter  M 
law  (whose  counsel  you  are),  that  my  husband 
may  have  a  writ  of  error  granted  him,  and 
counsel  assigned  hita  to  argue  these  points,  as 
by  the  law  has  beetf  allow^  to  criminals  in  oa* 
pital  cases,  with  whatsoever  else  shall  appeac 
upon  the  fecord  of  outlawry  produced,  woicl^ 
as  yet  my  husband,  or  any  for  biin  ne? er  saw. 
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iMomiMtg  is  Roger  North's  defence  of 
Dtber  tiie  Lord  Keeper's  refosalto 


^gprant 


The 

kisWoAer 

die  *fm  of  error 
"  Of  s  like  nature  widi  this  [an  application 

(art  mambttmy  writ  requiriog  Chief  Justice 

ftwrfeis  to  sign  a  bill  of  exceptions  tendered 
li  him  at  the  trial  of  Pilkington  Shote  and 
ithen  f>r  a  riot  in  London  See  the  Case,  toI. 
P,  p.  t87,  of  this  Collection,]  was  another  ap- 
plicatioD  to  the  ^^reat  seal  for  a  fiat  that  a  writ 
«f  cnur  n^ght  issue  to  reverse  an  outlawry 
aeainsl  ar  Thovnas  Armstrong.  The  law  is, 
thai  if  a  van,  outlawed  for  high  treason,  ren- 
ders himself  within  a  year,  he  may  hate  the 
beneft  of  a  writ  of  error  to  rerene  the  outlawry, 
nd  so  take  his  trial ;   otherwiw  not :  and  an 


in  such  case,  while  it  stands,  is  a 
flomplelp  attainder,  as  if  tried  and  attaint  by 
fodict  and  judgment.  Armstrong  fied  into 
and  was  outlawed  for  the  Rye  Plot 
Afterwards,  within  the  year,  he  was 
tdcen  op  in  Holland  and  brought  into  England, 
ind,  heinff-  opposed  as  to  what  he  had  to  say  for 
Unnelf  why  execution  should  not  be  awarded, 
he  masted  that,  being  present  here  within  bis 
Tear,  be  ought  to  hare  a  writ  of  error,  and  be 
admitted  to  plead.  But  the  judges  were  of 
spioioQ  that  being  brought  in  by  force,  ajfainst 
km  will,  was  not  a  renderine  himself  within  the 
statute;  and  thereupon  ne  was  executed. 
Pending  the  question,  application  #as  made 
to  his  brdship  for  a  writ  of  error ;  and,  exa- 
miniiig  into  the  matter,  hb  lordship  found  that 
writs  of  error,  to  reverse  outlawries  in  treason, 
had  never  been  ^ade  out  without  a  warrant 
frsm  the  attorney -general ;  for  it  is  not  a  Writ 
ef  ri^t,  bat  of  favour :  and  it  could  not  be  de- 
rnaAd  at  the  great  seal  otherwise ;  nor  had 
the  seal  a  warrant  without  a  fiat  fit>ro  the  attor- 
ney-general. But  besides,  the  matter  of  right 
depended  belore  the  justices  of  oyer  and  ter- 
mmer ;  and  the  writ  would  follow,  or 'not,  upon 
tbcir  detennioation :  for  i«hich  reason,  it  was 
impcvtinentio  come  to  the  great  seal  about  it. 
Bntthen,  and  afterwards,  a  clamour  was  raised 
and  ventilated  abroad,  as  if  the  roan  had  been 
hanged  for  want  of  a  piece  of  common  iustioe 
at  the  g^reat  seal;  and,  after  the  Revokitifon, 
divcfs  warm  members  began  to  open  about  it. 
Fsr  which  reason  a  paper  was  firamed,  and  put 
into  the  hands  of  some  members,  wherein  it 
wasthoui^htfittorepresentfiirther,  that,  1.  It 
if  the  oflice  of  the  cursitor  to  make  out  writs 
of  error  in  criminal  cases,  when  the  usual  and 
proper  warr^^nt^  ace  brought  to  them.  And 
the  lard  keeper's  fiat  never  was,  and,  in  that 
case,  would  not  have  been  a  warrant  to  the 
canitor  ior  such  writ.  Wherefore  the  refusal 
of  it  by  not  upon  the  lord  keeper.  S.  The  ap- 
pficatioB  to  the  great  seal  for  special  writs 
vast  be  either  by  molaoi^in  open  court,  or  by 
petition ;  which  hong  granted,  a  fiat  is  wrote 
md  signed  upon  it ;  and  that  remains  in  the 
ofices,  and  is  the  warrant  for  farther  proceed- 
ii^ :  else,  it  is  delivered  out  unanswered  ; 
which  is  the  refusal  to  grant  what  is  desired  in 
^  petitioB.      And  no  such  application  was 


ever  made  in  that  ease. ,  9.  An  oral  application 
in  private,  is  not  to  be  re^^arded,  because  there 
is  no  certainty  of  what  is  either  asked  or  de- 
nied. Business,  of  that  kind,  is  not  trusted 
to  memory ;  but  must  be  in  writing,  because 
the  lord  keeper  is  not  to  solicit  any  man's  suit 
at  his  instance.  He  ma^r  direct  if  he  thinks 
fit,  but  is  not  bound.  Suitors  must  follow  in 
the  proper  offices ;  and  it  was  never  heaid  that 
such  suit  was  made  to  the  lord  keeper,  but  from 
the  person  whose  case  it  is.  There  waa  rea- 
son to  endeavour  a  right  understanding- at  thai 
time,  when  committees  of  both  Houses  apart 
were  appointed  to  enooire  into  the  fofwn'Dg 
proceedings.  That  or  the  House  of  Loi£  was 
called  the  Committee  of  Murther.  But  after 
aO  methods  of  enquiry  that  could  be  taken 
npon  oath  or  otherwise,  no  blame  was  found  in 
any  iudge  or  minister  in  the  time  of  king 
Charles  3.  Which,  as'  has  been  tohched  al- 
ready, is  a  vindication  that  few  ages,  put  to 
such  a  trial,  could  hope  iar.'* 


A  Copy  of  the  PAPER  delivered  by  Sir  Tbo- 
MAs  Armstbono  to  the  Sheriff. 

I  thank  Almighty  God,  though  I  have  had 
but  a  short  time  allowed  me,  I  find  myself  pre- 
pared for  death,  and  my  thoughts  set  on  ano- 
ther world ;  anid  I  trust  in  God's  mercy,  I  ans  ' 
well  weaned'  ftoro  setting  my  heart  on  this : 
yet  I  cannot  but  give  so  mudi  of  my  little  time, 
to  set  down  in  writing  my  answers  to  some  ca- 
lumnies raised  since  my  close  imprisonment, 
as  well  as  what  Mr.  Attorney  'accused  me  of 
at  the  bar.  I  was  told,  a  very  spreat  person  said 
I  vras  a  spy  of  Cromwell's.  I  was  sent  fron^ 
England  1)y  the  best  and  ooilsiderablest  friends 
theking  had  then,  with  bills  of  exchange,  and 
letters  of  very  great  importance  to  his  majesty 
at  Brussels  ',  I  appeal  to  his  majesty  if  I  deliver- 
ed them  not  sale,  and  his  ansner  to  them, 
when  I  returned :  Which  I  had  not  been  above 
six  days  but  I  was  clapped  up  a  close  prisoner 
m  the  Gatehouse,  and  in  e.xtreme  danser  of 
my  life  for  that  journey.  Before  this,  1  had 
been  a  year  in  Lambeth- house  a  prisoner ; 
and  after  a  prisoner  in  the  Tower,  when;. the 
usurper  died,  and  near  starving  in  every  one  of 
them  :  very  ill  tfieatments  for  a  spy  and  a  pen- 
sioner !  My  lord  of  Oxford  and  many  others 
of  aualitjr,  will  I  think,  testify  my  innocence 
in  tnis  point.  I  protest,  before  God  I  was  never 
a  spy  or  pensioner  to  Cromwell,  or  any  other 
man.  On  Saturday  hurt  I  was  brought  down 
to  the  King's- bench  bar,  on  an  outlawry  of 
high  treason  :  I  was  asked  what  I  had  to  say 
for  myself,  that  judgment  of  death  should  not 
passP  I  answered.  That  I  was  beyond  sea 
when  the  outlawry  came  out ;  I  thought  the 
law  allowed  a  wnt  of  error  to  reverse  it ;  t 
prayed  I  might  be  allowed  a  trial  for  my  life, 
according  to  the  laws  ot  the  land  ;  I  urged 
the  sUtute  of  Edward  6th,  which  was  ex- 
press for  it ;  but  it  signified  nothing  :  1  waa^ 
condenuied,  and  mack  a  precedent }  though 
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Mr.  HoUoway  a  little  before  had  it  offered  him. 
I  caoDot  bat  think  all  the  world  will  conclude 
my  case  very  difTerent :  and  why  was  it  refused 
me  ?  Mr,  Attorney  accused  me  there  for  being 
one  of  those  that  were  to  kill  the  king  as  soon 
as  he  came  back  from  Newmarket  after  the 
fire.  I  take  God  to  witness,  I  never  was  in 
any  design  to  take  away  the  king's  life ;  neither 
had '  any  man  the  impudence  to  prouose  so 
base  and  barbarous  a  thing  io  me  ;  neitner  was 
I  ever  in  any  design  to  dter  the  government 
oT  England.  What  I  am  accused  of,  I  know 
no  otherwise  than  bf  reports,  and  prints;  which 
1  take  to  be  uncertain.  So  that  it  cannot  be 
expected  1  should  make  particular  answers  to 
them.  If  I  had  been  tried,  I  could  have  prov- 
'ed  my  lord  Howard's  base  reflections  upon  me 
to  be  a  notorious  falsehood  ;  for  there  were  at 
least  ten  gentlemen,  besides  all  the  servants  in 
the  house,  can  prove  I  dined  there  that  day. 

I  have  lived,  and  now  die;  of  the  reformed 
religion,  a  true  and  sincere  Protestant,  and  in 
the  communk>n  ofthe  church  of  Eifgland.  I 
have  found  the  great  comfort  of  the  love  and 


mercy  of  God,  in  and  through  my  hleMed 
Redeemer,  in  whom  I  only  trust ;  and  I  do 
verily  hope  1  am  going  to  partake  of  that  ful- 
ness of  joy  which  I  believe  is  in  his  presence  ; 
the  hopes  whereof  do  infinitely  please  me.  I 
thank  God,  1  have  no  repining  at  my  heart  for 
tbe  condition  my  sins  have  most  deservedly 
brought  me  to  ;  I  have  deserved  much  worsa 
at  the  hands  of  God  :  So  that  I  cheerfully  sub- 
mit to  this  punishment,  as  beiil|r  taken  off  but 
a  small  time  sooner.  I  do  freely  forgive  all 
the  world,  even  those  concerned  in  taidng  away 
my  life.  As  for  the  sentt*nce  of  death  pasaed 
up^n  me,  I  cannot  but  think  it  a  very  hard  one  9 
being  denied  the  law  ofthe  land,  as  I  thinks 
To  conclude :  As  1  never  had  any  design 
against  the  kind's  life,  or ,  the  life  of  any  man  $ 
so' I  was  never  m  any  design  to  alter  the  go- 
vernment. I  die  in  charity  with  all  the  worid  $ 
and  tberefoie  I  heartily  pray  God  to  bless  the 
church  of  Christ  every  where,  these  poor  na- 
tions, and  the  king's  miuesty  ;  and  I  heartily 
commend  mv  soul  to  God's  infinite  meccy^ 
through  my  nlessed  Saviour,  Jesus  Christ. 


Remarks  upon  the  Award  of  Execution  against  Sir  Thomas  Ark* 
STRONO ;  by  Sir  John  Hawles,  Solicitor-General  in  the  Reign 
of  William  the  Third. 


AT  common  law,  if  a  person  was  beyond  sea 
when  an  outlawry  was  pronounced  against 
bim,  it  was  an  error  in  fact,  for  which  the  out- 
lawry  was  to  be  reversed  ;  and  it  is  an  error  in 
all  outlawries  but  for  high  treason  to  this  day. 
By  the  6th  oT  Edward  6th,  that  error  is  taken 
away  in  high  treason,  but  there  is  a  proviso  in 
that  statute,  that  if  the  person  outlawed  shall 
within  a  year  afler  the  outkiwry  pronounced, 
vield  himself  to  the  chief  justice  of  the  King's- 
bench,  and  offer  to  traverse  his  indictment, 
and  on  his  trial  shall  be  acquitted,  he  shall  be 
discharged  of  the  outlawry.  Upon  the  con- 
struction of  this  ^^tute,  no  judgment  was  ever 
given  that  I  know  of ;  and  the  reason  is,  no 
man  outlawed  vras  ever  denied  a  trial  till  this 
time,  if  he  was  taken  within  a  competent  time. 
The  reason  of  making  that  statute  was  this ; 
raeu  wouhi  commit  treason,  and  presently  fly 
beyond  sea,  and  stay  there  till  the  witnesses 
who  should  prove  the  treason  were  dead  ;  then 
return,  and  reverse  the  outlawry  for  the  error 
of  their  beudg  beyond  sea ;  and  the  witnesses 
being  dead  they  were  safe  :  and  therefore  this 
statute  takes  away  that  error  in  part,  though 
90t  in  the  whole,  and  doth  in  effect  say,  that 
the  nersoli  outlawed  shall  not  have  advanta^ 
of  that  error,  unless  he  comes  ,aad  takes  his 
tri^  vrithin  a  competent  time,  which  that  statute 
Kn^ts  to  a  year  after  the  outlawry  pronounced. 

T'.'A  being  plainly  the  sense  of  the  statute, 
was  injas  tioe  to  deny  the  favour  or  right  of  a 


trial  to  sir  Thomas  Armstrong,  which  was  nenar 
denied  any  person  before  nor  since,  where  iS 
was  agreed'that  all  the  witnesses  against  the 
person  accused  were  alive,  ^  in  sir  Tlipmas- 
Armstrong's  case  they  were,  barely  upon  tlie 
quibble  ofthe  word  *  render,'  which  in  po  case 
that  ever  I  read  was  differenced  from  *■  taken,* 
but  in  one  case»  which  is  Smith  and  Ashe's. 
4»8e,  in  Cro.  Car.  58.  in  an  outUwi^  for  debts 
against  husband  and  wife,  which  will  not  ex- 
tend to,  or  warrant  the  judgment  in  this  case  ; 
and  if  there  were  but  a  doubt  in  the  case,  as  ci 
cannot  be  denied  there  was,  the  outlawry  ought. . 
to  have  been  waved,  or  at  least  counsel  for  the 
prisoner  heard  as  to  the  point. 

It  was  a  vain  and  anjust  reason  (and  only 
tending  to  incense  the  thing)  assigned  by  the  - 
attorney,  that  the  prisoner  was  one  who  ^cta- 
ally  engaged  to  go;  upon  the  king's  hasty  eom- 
ing   to  town  to  dest|t>y  him  by   the  way  ^ 
whereas  the  prisoner  offered  to  prove  his  inno- 
cence in  that  sod  other  matters  of  which  lif» 
was  accused  :  and  even  that  oljection  against 
him  was  an  invei|tion  of  the  attorney's,   lor 
any  thing  appears ;  but  then  it  was  resolved  .to 
stop  at  nothing,  and  suecess  had  made  thenft. 
fearless.   Fitzbarris  and  CoUed^e  it  was  owne^ 
had  har^  measure,  and  that  their  cases  mifftaifc' 
be  forgotten,  their  quarters  were  buried  ;    Dufel 
sir  Thomas  Aimstron|g;'s  were  exposed,  thouj^lk 
the  proceedings  against  him  were  equally  ajj^ 
unjttstifiaMe  fg  in  Sie  othw  two  r 
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308.  Proceedings  on  a  Writ  of  Inquiry  of  Damages*  between  bis. 
Royal  Highness  James  Duke  of  York,  in  an  Action  upon 
the  Statute  de  Scandalis  Magnatum,f  and  Titus  Oates,J  in 
the  KiugVBench:  36  ChaulesII.  a,  d.  16844 

HlSroj&l  liirbness  the  dake  of  York,  paving- 1  fendant  suffered  judgment  to  gp  against  him 
Ini^an  aowm  against  Titus  Gates,  grounded  by  default,  and  thereupon  a  writ  of  inquiry  was 
1^  (be  statute  de  Scawfalis  Magnatuni,  for  taken  out,  directed  to  the  sheriff  of  the  county 
T^  sboderoos  and  opprobrious  words,  the  de-    of  Middlesex,  to  eoquireby  a  jury  of  that  county. 


*  is  k»  the  Writ  of  Inquiry  to  assess  da- 
nm,  and  the  execution  of  it,  see  the  Books 
of  nadice  and  the  Law  Dictionary,  title 
"JadgBMDt  I;»*  title  "Writ  of  Inquiry  to 
mm  Damages."  Under  the  first  of  these 
dBai&tbel^w  DietioDary,  edition  of  1809, 
iliinid,  **the  number  of  jurors  sworn  upon 
tkis  inquest  need  not  be  confined  to  twelve  ;" 
tti  the  same  is  laid  down  by  Mr.  Christian  in 
t  Note  to  3  Blackst  Comm.  398  ;  but  no  au- 
&ofitr  in  support  of  the  position  is  cited  except 
dus  Case  of  Gates :  ide^  quare.  It  appears, 
(SBhdcBt.  Comm.  S98.  Law  Diet.  tit.  Judg- 
Bttt  1),  that  by  the  judgment  out  of  "which 
ll^  Wiit  of  Inquiry  arises,  <<  the  sheriff  is 
'  muDaoded,  that  by*tbe  oaths  of  twelve  honest 
«!  hwfui  men,  he  incjuire,"  &c.  For  the 
tnal  of  issues  in  civil  suits,  the  sheriff  is  com- 
Banded,  » that  he  cause  to  come,  &c.  twelve 
fice  and  lawful  men,  &c.  to  recognise  the 
tniib,"  kc.  See  Law  Diet,  title  Jury  IV.  As 
^  Ae  Writ  of  lumiirr  in  Replevin,  see  Sel- 
wja'sNiri  Prios,  Replevin,  sect  9. 

t  is  to  the  action  for  Scandal um  Mognatom, 
ice  ttdwyo's  Abridgemem  of  the  Law  of  Nisi 
1^  chap.  Slander. 

t  See,  in  this  Volume,  the  Reports  of  his 
^MdsforPeijury  on  the  8th  and  9th  days  of 
%  1685. 

.  i  Of  ^fretfUeocy,  about  this  time,  of  proae- 
<«^  for  deuunatory.  speeches  and  wntin^, 
*  BQtkn  may  be  formed  from  the  foUowmg 
extracted  from  Narcissus  Luttrell's 
**  Brief  Historical  Relation,"  Sec. 

''Nor.  98th,  1682,  being  the  last  day  of  the 
^  Ur.  PUkingtoD,  late  sheriff  of  London, 
^into  the  court  of  Kin^s-hench,  andren- 
MhuDKlf  into  custody  in  dischai^e  of  his 
U,  in  the  Scandalum  Magnatum  by  the  duke 
vToikagBiDstfaim. 

"  Mty  ad,  1683,  was  a  trial  at  bar  in  the 

J**|g^bei)ch,  in  a  Scandalnm    Magnatum, 

^^"■K^bv  the  duke  of  Grraond  against  Ur. 

JSl?*  *"°^^'  ^^^  speaking  these  words 

•  p^^  ^^.  "^  ^^  ^  Pftpist  and  in  the  Irish 

■  *K  and  firailw  of  high  treason,  to  his  damage 
'  «  10,000/.  This  was  tried  by  a  substantial 
.  ^  of  the  eonnty  of  Surrey:  the  witnesses 

2  -^^  ^^  words  were  Narrative.  Smith 

■  JJJ  J**we  Warcup,  who  swore  very  home ; 
I  •!l**.**^«^anl  making  tittle  defence,  the 

l^i  without  going  from  the  bar,  found  for 


KTb 


the  plaintiff,  and  gave  him  10,000/.  damages ; 
upon  which  Hatherington  rendered  himself 
into  custody  in  discharge  of  his  bail. 

<<  April  SO,  1684.  In  ihk  afternoon,  at  the 
Nisi  Prius  for  the  county  of  Middlesex,  before 
the  Lord  Chief  Justice  Jefferys,  George  Caw- 
dron,  steward  to  the  earl  of  Clare,  was  tried 
upon  an  infOrniation  for  speaking  very  scan- 
dalous and  seditious  words  of  his  majesty  and 
the  government,  and  was  thereof  found  guilty. 

*'  May  Sd,  was  a  ti'ial  at  the  Rmg's-bench 
bar,  in  an  action  of  Scandalum  Magnatum,  by 
bis  Royal  Highness,  brought  against  John 
Dutton  Colt^  esq.  a  member  of  parliament  for 
the  borough  of  Lemster,  for  very  scandalous 
words  spoken  of  the  Duke,  which  words  being 
fully  proved,  the  jury  went  from  the  bar^  and 
presently  came  in  and  found  for  the  plaintiff, 
and  gave  him  damages  to  100,000/. 

'*  His  Royal  Highness,  some  time  since, 
commenced  an  action  of  Scandalum  Magnatum 
against  Sir  Francis  Drake,  bart.  of  the  county 
of  Devon,  for  words  spoken  by  him  of  the 
Duke  about  four  years  since;  which  he  hearing 
of,  and  that  a  writ  was  coming  down  to  arrest 
him,  thought  fit  to  abscond,  and  is  since  gone, 
beyond  sea,  and  has,  as  is  said,  disposed  of  his 
^?tate,  thinking  it  better  to  have  his  liberty  in 
a  foreign  country,  than  be  laid  op  in  his  own 
for  100,000/. 

**  His  Royal  Highness  has  brought  his.  ac- 
tion of  Scandalum  Magnatum  a^faiinst  Pr« 
Titus  Gates  for  words ;  and  not  being  able  to 
find  bail,  he  was  committed  to  the  Compter, 
and  sdneie  turned  over  to  the-  King's-bench 
prison  by  Habeas  Corpus. 

"  9tb.  Edward  Noteworthy  the  younger, 
esq.  pleaded  at  the  court  of  King*8-bench  .Not 
Guilty,  to  an  information  for  these  words :  He 
hoped  to  see  the  judges  hanged  tbat  tried  Fitie- 
harris.  •  .^ 

'^  12th.  Geoi^  Cawdron,  convicted  som^ 
time  since  for  seditious  words,  came  to  receive 
the  judgment  of  the  court,  which  was  t(?Wfcra 
fine  of  100/.  to  stand  [qu.  in  the  pillory]  ffihe 
Palace-yard,  at  Westminster,  and  in  Clare- 
market,  to  find  sureties  of  his  good  behaviour 
for  tife,  and  be  committed  till  this  be  done. 

"  3 1st.  Robert  Julian,  came  to  the  court 
of  King's-bencb,  and  pleaded  Ngt  Guilty  to  an 
information,  for  making  and  nublishing  that 
scandalous  lihel,  being  a  ballad  to  the  tune  of 
«  Ola  Simon  the  King." 

**  Jime  11th.    Francis  Smith,  bookseller, 
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what  fkmages  the  plaintiff  had  sustaiDed  there 
V^,  and  upon  a  motion  made  ^i  the  .court  of 
■  King's-bench,  a  day  was  given  to  the  defen- 
dant, to  shew  cause  why  tnat  writ  of  inquiry 
shoidd  not  be  executed  at  the  bar  of  that  court, 
which  he  not  doing,  it  was  ordered,  that  it 

at  the  Elephant  and  Castle,  in  Comhill,  was 
/  tried  before  the  Lord  Chief  Justice  Jeflerys, 
upon  an  information  for  printing  and  publish- 
ing a  scandalous  libef  called  The  Raree  Shew, 
of  which  he  was  found  guilty. 

*'  June  18th.  Some  time  since  the  duke  of 
York  brought  his  action  of  Scandalum  Mag- 
naturo  agamst  Dr.  Gates,  upon  which  he  was 
arrested  and  committed  for  want  of  bail ;  he 
thought  it  not  fit  to  stand  a  trial,  so  letjudg- 
tnent  pass  by  default,  upon  which  a  Writ  of 
Enquiry  of  damag^  was  moved  for,  and  or- 
dered to  be  at  the  King's-bench  bar  this  day ; 
which  accordingly  came  on,  alid>a' jury  was 
sworn,  the  sherifis  of  Middlesex  attending:  the 
words  were  proved  very  fully,  being  very  scan- 
dalous, with  several  other  malicious  words  of 
his  spoken  of  his  Royal  Highness ;  so  that  the 
jury  assessed  damages  to  100,000/.  and  20<. 
costs  of  suit.  The  words  were  spoken  two  or 
three  years  ago ;  and  the  defendant  made  no 
defence  at  all,  nor  did  any  one  appear  for 
him. 

<«  One  Hindmarsh,  a  bookseller,  convicted 
of  printing  and  publishing  a  blasphemous  libel, 
entitled.  The  Presbyterian's  Pater  Noster,  was 
sentenced  to  pay  the  fine  of  30/. 

«  Francis  Smith,  convicted  lately  of  printing 
and  publishing  that  libel,  called.  The  Raree- 
Shdw,  was  brought  the  18th  to  the  King's- 
bench  bar,  and  sentenced  to  pav  a  fine  of  500/. 
to  stand  in  the  pillory  at  the  Wlace-yard,  at 
Westminster,  at  the  Temple,  and  at  the  Royal 
Exchange,  and  the  liltel  to  be  burnt  by  the 
common  hangman,  and  to  have  a  paper  set  on 
him  signifying  his  crime ;  to  find  sureties  for 
hii  good  behaviour  fm  life,  and  be  committed 
till  all  this  be  done. 

«  Nov.  3d,  1684.  Robert  Nicholson  and 
Wm.  Dalby,  two  of  Oates's  men,  pleaded  Not 
Guilty  to  intbrmations  for  speaking  scandalous 
and  seditidus  words  of  the  King,  the  Duke,  and 
the  Goyernment. 

*'  Nor.  12th.  One  Harris,  an  attorney,  of 
Windsor,  convicted  of  speaking  seditious  w<Mrds 
agamst  the  kinff,  was  sentenced  to  pay  twenty 
nobles  fine,  and  to  stand  in  (he  pillory  at  Read- 
ing, Abingdon^  Newbury,  and  Windsor. 

**  Tiie  same  day  also,  Julian,  secretary  to 
the  ■  ■  ■  ,  convicted  for  publishing  many 
•candaldua  Mbels,  was  sentenced  to  pay  100 
marks  fine,  to  stand  in  the  pillory  at  West- 
minster, at  Charing-cross,  and  at  Bow- street, 
and  to  be  bound  to  his  good  behaviour  dnrinsr 
life.  ^ 

'*  IStbf  was  a  trial  at  the  JKing's-beiicb  bar 
against  Mr.  £'dw.  Nosewoithy,  fbrseditioas 
words,  in  M^iifi^  He  hoped  to  live  to  see  the 
lodges  hanged  £at  tried  Fitzharris.  This  was 
laidto  be  demo  ui  M^tshire,  but  th«witn«0NS 


should  be  executed  at  the  bar  on  this  day,  and 
that  the  high  sheriff  should  appear  and  attend 
tbeexecutionoftbe  writ  in  person.  According* 
ly  this  day  sir  Peter  Daniel,  kt  and  Samuel 
I>ashwood,  esq.  the  then  sheritib  of  the  county 
of  Middlesex,  came  into  this  court,  and  £eing 

testifying  the  words  to  be  spoken  in  Dorset- 
shire, he  was  acquitted. 

*'  15th.  Nathaniel  Thompson,  the  popisli 
printer,  was  brought  to  the  court  of  iUn^V 
bench,  and  pleaded  Not  Guilty  to  an  indict- 
ment for  printing  and*  publishing  a  seandaloui 
popish  libel,  entitled.  The  Prodigal  Son  re« 
turned  home ;  which  denies  the  lung's  supre- 
macy  in  ecclesiastical  affairs. 

(«  30th.  Eiias  Best,  convicted  some  tinit 
since  for  drinking  a  health  to  the  memory  o 
pious  Stephen  Colledge,  was  brought  to  tb 
court  of  King's-bench,  and  sentenced  to  paj 
],000/.  fine,  to  stand  in  the  pillory  at  West 
minster,  at  the  Exehange,  and  at  Guildhall 
for  the  space  of  an  hour ;  be  bound  to  his  goo 
behaviour  for  life,  and  be  committed  till  this  i 
done. 

'*  26tfa.  Nathaniel  Thompson  was  trie 
there  for  printing  and  puUiahing  a  scandabn 
popish  libel,  culed,  The  PrMligal  return* 
fiome,  and  thereof  found  guilty. 

"  38th.  Mr.  Butler,  of  Northamptonsbirc 
convicted  the  last  assizes,  for  presenting  an 
reading  the  Address  of  the  Freeholders  of  thi 
county  to  the  Knights  of  the  Shire  for  the  1« 
Parliament,  was  brought  to  the  court  of  King'i 
bench  to  receive  the  judgment' of  thecour 
which  was  to  pay  a  fine  of  500  roaiks,  to  fin 
sureties  for  his  good  behavioar  for  life,  and  I 
committed  till  this  is  done. 

<<  Jan.  33d,  1684-5.  Being  the  first  day  < 
tferm,  several  persons  appeared  at  the  court  < 
King's-bench,  being  bound  thereto,  and  hi 
their  appearances  recorded.  Then  also,  Mill 
Fleetwood  and  sir  Thomas  SamweU  pleadi 
Not  Guil^,  for  publishing,  printing,  and  mal 
ing  a  libel  called.  An  Addres  to  the  KnigH 
of  the  Shire  for  the  County  of  Northampton. 

^  3dd.  Mr.  Henry  Baker  pleaded  Not  Guili 
to  an  informatioD  for  scandalous  words  ab« 
the  duke  of  York ;  as  also  one  Norden  did  < 
an  indictxpent  for  publishing  the  scandakM 
libel  in  vindication  of  the  lord  of  Essex. 

<'  Then,  also,  sir  Scroop  Hotve  pleaded  N 
Guilty  to  an  information  ror  speaJdDg'  most  p 
fleeting  words  on  the  duke  of  York. 

<<  Fih.  11.  The  same  day  Dalb^  and  N 
cholson,  Ostes's  two  men,  convicted  ror  speal 


1^  and  stand  in  tae  pillory  in  all  tbe  remarl 
able  parts  of  the  town. 

^<  Nov.  16,  1686.  The  court  passed  jad| 
ment  on  the  attorney,  Mr.  Edward  M^hitak^ 
being  convicted  of  speaking  words  a^paiDst  Idi 
Charles  the  Fuvt;  he  was  adjudg]ed  tops 
when  taken,  100  mirks  fine,  and  he  impfiaoii 
tiUpakL" 
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ifaaeA  «t  the  table  at  the  jadges  feet,  were, 
mmgf'tlieexecntioiiof  the  writ,  corered.  Mt. 
Tfamas  Rmis  the  then  Undef-Sberiff  numagped 
i^  and  proceeded  in  this  maDoer. 
Unda-'Shcriff.  Crier,  call  sir  Charles  Lee. 
Crier.  Foils  aTe2  sir  Charles  Lee.  [Who 
WBsswon  thnsj 

Uuder-SkeHJjr.  Yoa^all  well  and  tmly  en- 
gine efdaoiages,  between  the  most  illustrious 
priDoe  Janes  duke  of  York  and  Albany  plain- 
tiff, and  Titus  Oate^  defendant,  and  thetein  a 
traeTevdietfrive  accdrdinff  to  your  evidence. 
Sohe^jQuGod.  ^ 

The  rest  were  swoi^  thus  . 

Umia-Sheriff:  SKr  William  HiU,  rir  Richard 
DbwBloa,  ami  mr  John  Berry ;  the  same  oath 
joor  fbrenian  hath  Ibr  bis  part  taken,  you  and 
cfery  •(yeia  Ibr yoar parts,  shall  well aoid truly 
beep.    A  help  V^m  God. 

Under-Skeri^.  Thomas  Harriot,  Thomas 
fifv.  and  Waiter  Brydall;  the  same  oath,  &c. 
Bdvard  Guise,  Thomas  Done,  i^d  William 
Wsod  ;  the  same  oath,  &c.  John  8harp,  and 
Kcbemiah  Arnold  ;  the  sahie  oath,  &c. 

Win  yoa  please  to  have  any  more  than  twelve 
swsni  ? 

L.  C.  J.  (fifirCreoive  JdTeries.)  How  many 
doj^QuosetehaTe?  Pray  swear  an  odd  number 
as  wa  used  to  do. 

Undtr-Skeriff,  Then  I  willswear  throe  more, 
and  thai  will  be  joM  fifteen.  r 

Fiancia  Stevens,  Nicholas  Baxter,  and  John 
KiriE.  The  same  oath,  &c.  The. names  of 
tbeatbat  were  ,iipon  the  Inouirv :  sir  Charies 
Lee,  knighf,  sir  William  Hill,  knight,  sir 
RidhaMl  Downton,  kt.  sir  John  Berry,  ki, 
Thomas  Harriot,  Thomas  Row,  Walter  Bry- 
dal,  Bdward  Guise,  Thomas  Pone,  William 
Wood,  John  Sharp,  Nehemiah  Arnold,  Francis 
Stevens,  Nicholas  Baxter,  ^esquires,  Jdin  Kiric, 

Under-k  Sheriff.   Gentlemen,  yon  are  sworn, 
bear  the  king's  writ. ' 
X.  C.  J.  Ay,  read  it  to  them. 

Under-sheriff:  "  Charles  II.  by  the  Grace 
sf  God,  of  Bngland,  Scotland,  France  and  Ire- 
bad  king,  de^ndsr  of  the  faith,  &c.  tp  the 
aberiffor  Middlesex,  Greetins';  whereas  the 
aiost  illustrious  prince  James  duke  of  York  and 
Albniy,  one  or  the  nobles  and  peers  of 
England,  our  most  dear  and  only  brother, 
who  as  well,  &c.  lately  in 'our  court  before 
Bsat  Westminster,  by  bill  without  our  writ 
inpbeaded  Titos  Oates,  then  in  the  custody  of 
the  marshal  oTonr  Marsbalsea, before  as  beuig, 
Ifar  that  whereas  in  a  statute  made  in  the  par- 
liament of  Richard  3,  late  king  of  Enffland  after 
the  oonoaest,  held  at  Gloucester  in  the  second 
je$i  bf  his  reign,  amongst  other  things :  it  is 
ordained  and  strictly  prohibited,. '  That  from 

*  theaee  none  sbouM  be  so  hardy  to  devise,  tell 

*  or  rdate  oftbe  prelates,  dukes,  earls,  barons, 
'  and  otbernobles  and  great  men  of  England, 
'n0r  oftbe  chancellor,  treasurer,  or  d^k  of 
'fteprivj-sealr*^^^^'*^*'^^^^*^^^  bouse- 

rot,  X. 


*hpld,ju8tice8  0(tbeone  or  th«  other  bench, 
'  nor  of  other  great  officers  of  the  kingdom 
'  aforesaid,  any  false  news,  lies,  or  any  snch 
^^i_..i-.  I      .  ...     digcQifJ  ^iih. 

andwhoso- 
and  have  the 
penahy  otherwise  thereon  ordained  by  the 
statute  ofWestminster  the  first,  as  in  the  sta- 
tute atbresaid  is  more  fUly  contained.  And 
whereas  the4tb  day  of  Deoember  in  the  35lh 
year  of  our  reign,  and  long  before  the  yearly 
>  rents,  issues  and  profits  arising,  or  due  and  pay- 
able for  or  by  re^n  of  the  general  post-office 
within  this  Mnedora  of  England,  for  tlie  car- 
.riage  of  letters,  before  were  erected  and  yet  are 
established  upon  the  said  most  illustrious  prince 
James  duke  of  York  and  Albany.  The  afore- 
said Titus  Oates  the  statute  aforesaid  not  consi- 
d^ing,  but  the  good  name,  state,  credit,  d^nity 
and  hpnourof  the  said  James  duke  of  York  and 
Albapy,  our  brother,  devising  and  malidonsly 
intending  to  hurt  and  detract,  and  him  the  said 
James  duke  of  York  and  Albany,  our  brother, 
into  the  great  displeasure  and  ha^  of  us,  and 
oftbe  peers  of  this  kingdom  of  England,  and 
also  divers  other  venerable  persons  our  subjects,  ^ 
to  bring,  out  of  bis  meer  malice  and  envy  had 
and  forethought,  the  afiyresaid  4th  day  of  De- 
ceml^r,in  the  year  of  our  reigo  IheS&tb,  at  the 
parish  of  St.  Martin  in  the  fields  in  the  county 
of  Middlesex  aforesaid,  upon  a  certain  discourse 
then  had  and  moved  by  and  between  the  afore-' 
said  Titus  Oates  and  diters  of  our  liege  people, 
of  and  concerning  the  aforesaid^  James  duke  6f 
York  and  Albany,  our  brother,  and  of  and  con- 
cerning a  certain  letter  in  the  hand  oftbe  afore- 
said Ijtus  Oates  at  that  time  being,  divers  false 
news  and  horrible  lies  oftbe  aforesaid  James 
dukeofYoric  and  Albany,  our.  brother  at  that 
time,  and  yet  being  of  the  peers  and  nobles  of 
this  kingdom,  in  the  presence  and  hearing  of 
divers  venerable  persons,  publicly,  falsly,  mali- 
ciously and  scandalously  said  and  related;  and 
with  a  loud  voice  published  in  these  English 
words  following,  VIZ.  'This  letter'  (the  letter 
aforesaid,  so  in  the  hands  of  the  aforesaid  Ti- 
to^ Oates,  as  is  beforesaid  being,  meaning) 
<  cost  me'  (the  said  Titus  Oates,  meaning)  <  nine 
( pence,  and  might  have  been  brought  for  a 
*  penny,  I  (himself  the  aforesaid  Titus  Oates 
meaning) '  know  nobody  is  the  better  for  it, 
<but  that  traitor  James  duke  of  York'  (the 
aforesaid  James  duke  of  York  and  Albany 
mir  only  brother  meanin6[.]|  And  the  afore* 
said  Titus  further  devising  and  malici* 
oui^  intending  the  aforesaid  James  dnke  of 
Yo»:  and  Albany,  our  brother,  into  the  hatred 
of  us,  and  the  peers  of  this  kingdom  of  Eng- 
land, and  also  of  divers  other  venerable  persons, 
and  our  subjects  to  bring ;  out  of  his  meer  ma- 
lice and  envy,  had  and  forethoufi^ht,  the  4th  day 
of  December,  the  year  abovesaid,  at  the  parisn 
of  St.  Martin  in  the  fields  aforesaid,  in  the 
county  of  MiddlecfCx  aforesaid,  upon  a  certain 
other  discourse  then  had  and  moved  by  and 
between  the  atbresaid  Titos  Oates  and  several 
of  our  liege  people  of  and  coACO'ning  the 
K 
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aforesaid  James  duke  of  York  and  Albany  our 
brother,  and  of  aod  concerning^  a  certain  letter 
in  the  bands  of  the  aforesaid  Titus  Gates,  at 
that  time  beloof,  fivers  other  ialse  news  and 
horrible  lies  oT  tlie  aforesaid  James  duke  of 
York  dud  Albany,  our  broth«r  at  that  time, 
and  Yf  t  beiu^  one  of  the  nobles  and  peers  of 
this  kingdom  of  Enij^land,  and  our  only  bi:otber, 
in  the  presence  and  hearin^^  of  several  yeneta- 
b!e  persons,  publicly,  falsly,  maliciously  and 
scandalously  said,  related,  and  ^  with  a  loud 
voice  published,  viz.  '  This  letter'  (tlie  afore- 
said letter  so  in  the  bands  of  the  aforesaid 
Titus  Gates,  as  is  beforesaid  being,  mean- 
ing '<K)st  me'  (the  aforesaid  Titus  Gates  mean- 
ing) '  nine  pence,  and  might  have  been  afforded 

*  for  ft  pen n;^,  V  niiiiselfthe  aforesaid  Titus 
Gates  meaning)  *  know  nobody  is  the  better  for 
<it,  but  that  traitor  James  duke  of  York'  (the 
aforesaid  James  duke  of  York  ou^r  pnly  brother 
meaning.)  And  ailervvards,  to. wit,  the  5th 
day  of  December  in  the  S5th  year  above- 
said  ;  the  aforesaid  Titus  Gates  further  demis- 
ing and  maliciously  intending  the  said  James 
di3ie  of  York  and  Albany  <mr  brother  to  scan- 
dalize, and  into  the  further  displeasure  and 
hatred  of  us,  and  of  thfe  fipreat  nien  of  this 
kingdom  of  England,  out  of  his  meer  malice 
and  envy,  bad  and  forethought,  at  the  parish  of 
St.  Martin,  in  the  fields  aforesaid,  in  the  county 
of  Middlesex  aforesaid,  the  said  fiflh  day  of 
December  in  the  year  abovesaid,  upon  certain 
other  discourse  of  the  said  James  duke  of  York 
and  Albany,  divers  false  news  and  horrible  lies 
of  the  aforesaid  James  duku  of  York  and  Albany, 
publicly,  falsly,  and  maliciously  said,  relateil, 
and  with  a  loud  voice  published,  to  wit*  That  a 

*  letter  in  the  hands  of  the  aforesaid  Titus  at 

*  that  time  being,  cost  him  the  afoi^esaid  Titus 
*-  nijie  pence,  but  might  have  been  brought  for 

*  one  penny,  and  that  he  knew  no  bochr  to  be 

*  the  better  for  it,  but  that  traitor  James  duke  pf 

*  York . '  And  the  aforesaid  Titus  Gates  further 
contriving  and  maliciously  intending  the  afore- 
said James  duke  of  York  and  Albany,  our  only 
brother,  into  the  further  displeasure  and  hatred 
of  us,  and  of  the  great  men  of  this  kingdom  oi' 
England,  and  also  of  divers  other  venerable 
persons,  and  our  subjects,  to  brings  out  of  his 
meer  malice  and  envy,  had  fyid  forethought 
the  6th  day  of  December,  in  the  35th  year 
abovesaid,  at  the  parish  of  St.  Martin  in  the 
fields,  aforesaid,  ra  the  -county  of  Middlesex 
aforesaid,  upon  a  certain  discourse  at  that  time 
had  and  moved  by  and  between  the  aforesaid 
Titus  Gates  and  several  of  our  li^fe  people,  of 
and  concerning  the  aforesaid  James  duke  of 
York  and  Albany,  our  brother,  divers  other 
false  news  and  horiible  li^s  of  the  aforesaid 
James  duke  our  only  brother,  at  that  time,  and 
vet  being  one  of  the  nobles  and  peers  of  this 
kingdom  of  Engbuid,  in  the  presence  and  hear- 
ing of  divers  venerable  persons,  publicly,  falsly, 
maliciously  and  scandalously  said,  rdated,  and 
witli  a  loud  voice  published  in  these  English 
words  following,  to  wit  *th«  duke  of  York*  (the 
aforesaid  James  duke  of  York  and  Albany,  «uc 


only  brother,  meaning)  '  is  a  traitor.'    Anitht 
aforesaid  Titus  Gates  further  contriviog,  and 
maliciously  intending  th^  said  James  duke  of 
York  our  brother,  into  the  hatred  of  ua,  and  of 
the  great  men  of  this  kingdom  iA  England, 
and  also  of  diners  other  venerable  persons,  and 
our  subjects,  to  bring,  out  of  his  meer  malice 
and  envy,  bad  and  forethought  the  aforesaid 
6th  day  qf  December  the  year  abovesaid,  at 
the  parish  of  St.  Martin  in  the  fields,  in  the 
county  of  Middlesex  aforesaid,  upon  certain 
other  discourse  at  that  time  had  and  moved  by 
and  between  the  aforesaid  Titus  Gates  and 
divers  of  our  liege  people,  of  and  concerning 
the  aforesaid  James  duke  of  York  and  Albany, 
our  only  brother,  divers  other  fiilse  news  and 
horrible  lies  of  the  aforesaid  James  duke  of 
York  and  Albany,  our  only  brother,  and  at 
that  time  and  yet  being  one  of  the  nobles  and 
peers  of  this  kingdom  of  England,  in  the  pre- 
sence and  hearing  of  divers  venerable  peraoos, 
publicly,  falsly  and  maliciously  said,  related,  and 
with  a  loud  voice  published  ;  to  vrit,  <  that  the 
.<  said  duke  of  York  was  a  traitor.'    By  reason 
whereof  tl^e  said  James  duke  of  York  and 
Albany,  our  only  bnHher,  in  his  reputation, 
honour  and  dignify  is  venr  much  hurt  and 
scandahzed.  AndthesaidJamesdukeof  Yoik 
and  Albany,  the  grace,  good  opinion  and  esteem 
which  we  and  others  the  great  men  of  this  king- 
dom of  England  before  towards  him  James 
duke  of  York  and  Albany,  did  bear,  utterly  lost, 
and  divers  rumours  and  scandals  between  very 
many  nobles  and  peers  of  tbis  kingdom  of 
England,  and  other  our  subjects,  by  tne  qcca- 
sions  aforesaid,  within  this  kingdom  of  Eng- 
land, are  arisen  and  divulged,  and  great  scan- 
dals and  discords  by  occasion  of  the  premises 
between  him  the  aforesaid  James  duke  ofYoik 
and  Albany,  and  divers  nobles  and  great  men, 
and  othrr  subjects  of  this  kingdom  of  Eng- 
land, are  arisen  ;  and  daily  noore  and  more  m 
the  like  may  arise,  to  the  great  ^sturbancc  of 
the  peace  and  public  tranquillity  of  this  king- 
dom of  Enghind,  and  in  contempt  of  us  ai^ 
oiir  government  of  this  kingdom^  of  England, 
and  to  Ihe  great  scandal  and  grievance  of  him 
James  duke  of  York  and  Albany,  to  the  da- 
mage 6f  him  the  said  James  duke  of  York  and 
Albany,  oui*  most'dear  brother,  |00,000/.<  As 
he  then  said,  and  thereupon  in  our  codrt  be- 
fore us  it  was  so  proceeded,  thai  the  aforesaid 
James  duke  of  York  and  Albany,  our  only  bro- ' 
ther,  his  damages  against  the  said  Titus  Gates 
by  occasion  of  the  premises  ought  to  recover; 
but  because  it  is  not  known  to  our  court  before 
us,  M  hat  damages  the  aforesaid  James  d°^^ 
York  and  Albany,  our  brother,  hath  sustained, 
as  well  by  occasion  of  the  premises,  as  for  bis 
costs  and  charges  by  him  about  his  suit  in  this 
behalf  expendetl.  Therefore  we  command  you 
thatbytbeoath^of  good  and  hiwftil  wen  <» 
your  bailiwick,  you  dihgently  enquire  what  dSj 
mages  the  aforesaid  James  duke  of  York  sBd 
Albany  hath  sustained,  as  well  by  occasion  w 
the  premises,  as  for  his  costs  and  ^^^^*S 
hisD  about  his  suit  m  this  behalf,  expeadeoy 
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aadtbeinqniflition  wfaich  thereupon  yon  shall 
tike,  jrou  shall  have  before  us  at  Westminster 
Mirdnesdaj  next  after  three  veeks  of.tlie 
iW/ Trinity,  under  your  seal,  and  the  seals  of 
tei  by  whose  oath  you  take  that  inquisition) 
Alioctly  tod  opeuly  you  send,  an(t  this  writ. 
TotearGeoi;^  Jefieries,  Knic^htand  Baronet, 
M  WotBUOster  the  thirtieth  day  of  May,  in 
the  Tcvof  our  reign  thethirty- sixth. 

"  Ri.  Swift.  Hbnley." 

Yoa  ire  to  enquire  what  dama^  bis  royal 
iwhoess  the  pbuntiff  has  sustained,  by  means 
otthe  premises ;  as  also,  what  costi  be  has 
becD  at  in  this  suit. 

Mr.  Etfiiset.  I^yit  please  your  lordship, 
TM  lb.  Sheriffit,  and  gfentlemcn  of  the  jury, 
w  royal  bighnesstbe  duke  of  York  is  piain- 
lii;  and  Titos  Gates  is  the  defendant :  and 
lUiiF,  in  an  action  of  trespass  and  contempt, 
gmoded  upon  the  statute  of  Scandalum  Mas'- 
BtfoiB,  wh^n  his  royal  highness  sets  forth, 
tbt  vhereas  such  a  statute  was  made,  probi- 
ttB^theshmdering  the  great  men  and  peers 
of  toe  kingdom,  and  the  piaintiff  being  the 
hug's  only  brother,  and  a  peer,  the  defendant 
opana  discourse  between  him  the  defendant 
»d  mne  other  persons,  about  a  letter  that 
the  defendant  had  then  in  his  hands,  publiciv, 
fiUy,  and  with  an  intent  to  scandaKze  the 

er,  spoke  these   English  words :   '  This 
(meaning  the  letter  then  in  the  defen- 
te's  bands)   <  cost  me'   (meaning  the  de* 
hABA)  nine   pence  and  might  have  been 
^naglit  for  a  penny  ;  I  (meaning  the  defen- 
^)  *know    nobody  is   the   letter   for  it, 
*bit  that  traitor  James  duke  of  York  ;*  mean- 
arthe  plaintiff. 
Geotleinen,  this  is  not  all,  the  Declaration 
fMSQQ  further,  and  says,  that  the  defendant 
i  tt&diBg  further  to  scandalize  the  plaintiff,  the 
r  ^  of  lumber  in  the  d5th  year  of  this  Idng, 
\  ^  a  discourse  had  and  moved  by  and  be- 
!  ••MB  him  the  defendant  and  some  other  per- 
>  >Bi|ia  the  presence  of  divers  venerable  per- 
t  *Hnid  these  words  of  the  plaintiff:  *  The 
'Me  of  York*  ^meaning  the  plaintiff)  *  is  a 
'tnitor:'  and  this  is  laid  to  the  plaintiff's 
ll^  of  100,000/.  :  the  defendant  has  not 
"*    ed,  and  the  plauitiff  has  signeif  his  judg- 
;  and  now  you,  gentlemen,  are  to  enquire 
Ihe  damages. 

At.  6tn,  (&  Robert  Sawyer.^  Y'^ou  ob- 
X  gentlemen,  the  words  are  acknowledged 
Ihe  defendant's  default,  and  not  pleading  ; 
'^tbey  were  spoken  is  owned  by  him,  and 
i«  veto  enquire  only  of  the  damages :  and, 
f^^  Ibere  will  need  nothing  to  te  said  ibr 
l'*tQ[ravatioD  of  them,  they  are  words  of  the 
at  nature,  in  respect  of  slander  and  scan- 
^  can  be  spokes  or  thought  of,  accusing 
«f  treasoD.  We  shall  only  call  yon  some 
to  prove  this  way  of  discourse  to  be 
pnaMaat  habit  in  all  places,  an<l  among  all 
I^MB  and  company,  inveighing  against  the 
l^vnent,  and  particularly  against  his  n>yal 
I WK  the  pluiitiff;  and  then  you  will,  I 


know,  give  such  damages  a^may  be  fit  to  re- 
pair the  plaintiff's  honour. 

Sol.  Gen.  (Mr.  Finch)  We  will  call  some 
witnesses  to  give  yon  an  account  how  he  uses 
to  treat  tlie  plaintiff  in  all  companies,  and  ^ve 
shall  begin  with  Mr.  Smith.  And  the  truth  i<;, 
the  proving  of  the  words,  will  demonstrate  the 
raahceof  them  ;  and  the  manner  and  circum- 
stances of  speaking,  will  make  them  appear  to 
be  such,  as  need  nothing  to  be  said  for  their 
aggravation  at  all.    Hwear  Mr.  .lames  Smith. 

Under-Sheriff.  The  evidence  that  you  shall 
give  to  the  sherifis  and  the  jury,  sworn  about 
the  matter  in  question,  shall  he^the  truth,  the 
whole  truth,  and  nothing  but  the  truth. 

Sol.  Gen.  Mr.  Smith,  pray  will  you  tell  the 
court  and  the  jury,  wliat  you  have  heard  the 
defendant  Oatcssay  of  his  voval  highness. 

Smith.  At  the  last  Westminster  parliament, 
as  I  was  sitting  in  a  coOee-house,  I  saw  Mr.- 
Oates,  he  had  a  letter  in  his  hand,  and  he  said, 
'  This  letter  cost  me  nine  pence,  it  might  have 

*  been  brought  for  a  penny,  I  know  nolmdy 

*  that  is  the  better  for  it  but  a  traitor,'  to  the 
bc^t  of  my  remembrance  he  said,  *  the  duke 
*ofYork.^ 

An.  Geji.  Swear  Mr.  Penniston  Whalcy. 
r  Which  was  done.!  What  words  did  you  hear 
Mr.  Gates  say  of  his  royal  highness  ? 

Whalcy.  'f  he  time  M'as  either  the  Easter  or 
Whitsuutide  af\cr  sir  Thomas  Gascoigne's 
trial. 

Sol.  Gen.  What  were  the  words  you  then 
heard  him  say  ? 

Whaley.  It  was  at  the  bishop  of  Ely's  table  at 
Ely  bousfe.  I  had  received  the  Sacrament  at 
the  chapel  there  that  day,  and  so  had  the 
Doctor  too ;  it  was  upon  Easter-day  or  Whit- 
sunday, I  suppose,  because  1  never  used  to 
receive  the  Sacrament  here  in  town,  but  one 
of  those  two  times,  and  Dr.  Gates  and  1  were 
sitting  there,  and  some  discourse  happened 
about  sir  Thomas  Gascoigne's  Trial,  and  lie 
fell  very  foul  upon  the  jury,  and  said,  *  They 

*  were  a  company  of  profligate  villains'  (or 
some  such  exfU'essions  as  he  was  wont  to  use) 
and  said,  '  He  would  have  them  attainted.' 
Then  said  i  to  him.  Doctor,  you  are  a  good 
man  at  a  matter  of  fact,  but,  1  doubt,  you  ai*e 
not  so  at  a  matter  of  law.  Upon  that,  we  came 
to  some  high  words  about  that  and  other  thiiigs, 
and  among  the  rest  of  the  discourse,  he  said, 
«  The  tlukc  of  York  was  a  traitor.'  Upon  that 
I  said  to  him,  Doctor,  you  lie  under  a  great 
error  in  that,  I  supi»ose,  by  mistaking  a  sta- 
tute  made    against  popery ;   says   he,  »  No 

*  matter  ftir  that,  I  say  he  is  a  traitor.'  Then 
there  were  some  other  discourses  happened 
aiWwards,  and  I  began  to  reply,  and  growing 
both  of  us  pretty  warm,  the  doctor  called  to 
his  two  men,  his  myrmidons,  that  used  to  be 
always  with  him,  and  follow  him  up  and 
down  :  said  1  to  bun.  Nay,  Doctor,  you  need 
not  call  your  men  to  your  assistance,  there  is 
nobody  here  will  hurt  you  :  do  you  think  the 
bishop  of  Ely's  table  is  not  a  protection  good 
enough  for  any  body  that  comes  here  ? 
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dens,  and  some  of  tbe  parish,  inTited  bim  into 
the  Testry  to  drink  a  glass  of  winew 

L.  C.  J.  What  P  He  made  as  if  he  wouid 


L.  C.  J.  Where  was  this,  Sir,  pray  do  ypn 
say  ?—1VkaUy.  At  the  bishop  of  Ely'^s  table. 

JL.  C.  J.  Was  tbe  bishop  there,  then  ? 

Whuley.  He  was  at  the  table,  but  at  a  great 
distance  iirom  us,  the  Doctor  and  1  sat  at  tbe 
lower  end  of  tbe  table.  Afterwards  I  beg^ 
the  bishop  of  Ely's  pardon,  for  being  so  hot 
and  loud  at  his  table ;  says  the  hishop  to  mt, 

*  I  thank  you  kindly  for  it,  none  of  us  dare  talk 

*  with  him.' 

X.  C.  J.   And  this  you  say  was  at  dinner 
after  the  Sacrament  was  over  P 
Whaley.  Tea,  it  was  so. 

Mr.  North,  Then  swear  Edw.  Johnson. 
[Which  was  dotae.] 

Alt,  Gen.  Mr.  Johnson,  Pray  will  you  give 
the  court  and  jury  an  account,  what  uiscourse 
you  have  heard  from  the  defendant,  Mr.  Gates, 
against  the  plaintiff. 

Johnson.  Upon  the  93rd  of  August,  1680,  1 
met  Dr.  Oates,  and  said,,  good-morrow  Doctor, 
all  things  will  go  well  now- 

X.  C.  J.  You  mean  him  they  call  Dr.  Oates, 
I  suppose. 

Johnson.  Yes,  they  used  to  call  him  so ; 
said  ly  good- morrow  Doctor,  all  things  will 
go  welt  now,  for  there  is  a  parliament  to  n^eet 
m  a  little  time.  «  No,'  said  he,  '  not  till  York 
'  is  either  banished  or  hanged ;  but  of  the  two, 
Vhangingis  the  fittest  for  him.'  Said  I,  do 
not  talk  so.  Doctor :  says  he  :  <  I  speak  no- 
'  thing  but  what  is  true  ;  be  has  a  good  bro- 

*  tber,  but  he  takes  all    the  courses  in  the 

*  world  to  undo  him :'  and  then  the  Doctor 
and  my  lord  Howard  went  awdy  together. 

.  Sol.  Gen.  Swear  Randall  Bowring.  [Which 
was  done.]  What  have  you  heard  Mr.  Gates 
say  of  tbe  duke  of  York  r 

Boofring.  About  the  middle  of  Gctober  1679, 
there  were  several  persons  at  dinner  with  the 
Doctor.  ' 

i.  C.  J.  What  Doctor,  prithee  ?  ^ 

Bowring.  Mr.  Gates. 

L.  t,  J.  Mr.  Gates  we  know  very  well,  but 
we  do  not  so  well  know  who  this  Doctor  is. 

Bowring.  They  used  to  call  him  Doctor,  or 
I  should  not  have  taken  upon  me  to  give  him 
.the  tide.  • 

L.  C.  J.  Well,  go  on  :  there  were  several 
persons  at  dinner  with  him,  and  what  then  P 

Bowring.  There  happened  some  discourse 
concemins'  his  foyal  highness. 

i.  C.  J,  Where  was  this  ? 

Bowring.  At  his  lodgings  at  Whitehall :  and 
a  gentleman  that  was  there,  said,  In  case  his 
royal  highness  were  a  papist,  how  shou^'  we 
be  secured«;that  in  case  tie  come  to  the  succes- 
sion of  the  crown,  he  would  not  bring  in  popery 
among  us  ?  Then  the  Doctor  replied,  *  1  would 

*  not  have  you  trouble  yourself  about  that,'  for 
^  he  shall  l>e  hanged  before  that  time.' 

Ait.  Gen,  What  have  you  heard  him  say 
any  where  else ;  at  Foster-Lane,  or  any  other 
place? 

Bowrir^.  After  the  sermon  he  had  preached 
there  at  Foster-Lane  church,  the  church -war- 


preach  there  P 

Bowring.  He  did  preach  there,  and  then  the 
church-wardens  invited  him  to  dinner;  but 
then  he  asked  them,  '  If  ever  any  of  them  had 

<  dined  with  James  duke  of  York,  at  any  of 

<  the  feasts  of  the  city,  where  the  duke  used  to 

<  come  sometimes  P'  To  which  none  of  them 
ahswerinffa  word,  he  replied,  *  He  would  not 

<  dine  wiSi  any  man  that  had  eat  with  the  devil.' 
And  so  would  not  go  to  dine  witli  them,  but 
went  and  dined  at  a  private  brasier's  by  Lonjfon- 
Wall. 

L.  C.  J.  An  exoeOent  gospel-peacher  upon 
my  word. 

Att.  Gen.  What  brasier  was  that  P 

Bowring.^  Truly  1  do  not  well  know  bis 
name. 

Att.  Gen.  Where  did  he  live  ? 

•Bowring.  By  London- Wall. 

Sol.  Gen.  Then  swear  Mr.  Fairfax.  [Which 
was  done.]  Pray,  Sir,  tell  my  lord  and  the  ^urj 
what  words  you  heard  this  'man  speak  ot  his 
royal  highness. 

Fairfax.  May  it  please  your  lordship^  id 
August  1679,  1  happened  to  come  into  die 
company  of  Gates  the  defendant,  upon  the  ac- 
count of  an  election  that  was  to  be  of  parlis' 
ment-men  for  Grinstead  in  Sussex,  by  the 
means  of  one  Auckland ;  Gates  was  to  godown 
thither  in  my  lord  Wharton's  coach,  and  them 
we  came  first  to  be  acquainted  and  afterwards 
we  frequently  did  eat  together,  and .  became 
very  well  acouainted.  And  in  mjr  lord  Scrog)|r'* 
time,  when  be  was  lord  chief  justice,  there 
vras  some  presentment  intended  tobefarou|{lit 
in  by  the  grand  jur^  here  at  the  term,  against 
his  royal  highness  for  being  a  Papist,  and  nsi 
comiiig^to  church,  and  this  Gates  was  the 
main  prosecutor  of  it.  He  was  used  often  te 
come  up  to  me,  and  speak  to  me  when  he  niel; 
me ;  and  I  was  about  that  time  walking  in  the 
court  that  was  built  up  here  for  the  trial  of  tbe 
lords  in  the  Tower ;  it  was  after  that  grmnd 
jury  were  dismissed,  which  Was  done  aiUy  or 
two  before  Uiey  used  to  be  dismissed  in  the  or* 
dinary  course^  and  walking  there  I  met  Gates, 
and  said  I  to  him.  Doctor,  now  you  are  non- 
suited, what  will  you  do  now  ?  <  Gh,  says  he, 

<  We  will  do  well  enough ;  there  will'be  a  ses* 

<  sions  after  the  term,  and  there  we  will  at  hii^p 
'  a^in  ;  and  we  will  have  no  more  regard  ibr 

'  him,  than  if  he  were  scavenger  of  Kent- 
'  street.'  And  ppon  that  he  Vaa  called  a^aj 
fi'om  me,  and  he  went  away. 

Sol.  ben.  Swear  Mr.  Philips.  [Whidi  was 
done.] 

Att.  Gen.  Come,  Mr.  Philips,  will  yon  ac- 
quaint myjord  and  the  jury,  what  you  have 
heard  Gates  say  of  the  duke  of  York  r 

Philips,  in  or  about  January  (1678)  may  k 
please  your  lordship,  J  was  in  the  company  of 
one  Deacon,  at  Gates's  lodgings  at  Wfaitohall» 
where  Mr.  Gates  said,  '  He  hoped  to  see  your 

<  or  our  master  James'  (meaning  the  duie  of 
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rdi,Uii!!7dhiriitteHlsuppoM)  <at  the 
'kiftbe  House  <? Commons ;  and  it  would 
<  k  m  ^Bfusgement  to  bim.  to  appear  there, 
<k  iheK  were  better  men  meniberB  of  that 
'flooKlittobewas.' 
LCI  Pkay  what  was  the  occasion  of  this 

P^M.  IVuly^  it  was  a  discoorae  of  his 
«vi;  hem  it  on,  we  tilkcd  bat  little  to  him. 
Lai    Who  did  he  apply  himself  to  m 

P%i.  To  us  two,  Mr.  Deacon  and  I. 

LCij.  How  came  be  tb  mention  your 
nrter  Junes,  had  you  any  relation  to  the  ser- 
nte  «riiit  royal  higliness  ? 

FkHipt.  No,  my  lord,  we  bad  not;  but  he 
aid,  olber  our  master,  or  your  master :  be 
na  «D  in  such  kind  of  discourse  as  he  used 

L  C.  J,  But  do  you  think  be  Intends  bis 
ifjil  Jiigfaness,  when  he  named  your  o^aster 
iwaa? 

Pki^  I  ooold  not  imagine  be  did  mean 
Mjmydse. 

JtL  Gen,  ThoD  swear  William  Asblock. 
{WUefa  was  done.]  Pray  will  you  acquaint 
■J  hnl  and  the  jmr^,  what  wards  you  bare 
MUid  Um  speak  of  his  royal  highness. 

AMoek.  May  it  please  your  lordship,  in 
£tttar.Tenn  1683,  Dr.  Gates 

Att,  Gen,  Mr.  Oates,  you  mean. 

AAkck,  Mr.  Oatefr  went  out  one  morning, 
vitb  Dolben  and  Robin  Kichols,  two  of  bis 
■a,  from  bis  lodgings  at  Whitehall,  and  while 
Ik  wm  dresainr,  he  said  he  went  out,  in  order 
Admirnp  a  biU  of  indictment  against  the  duke 
if  York ;  bat  he  did  not  do  it ,  because  be  was 
Ukarwise  adrised  by  some  persons  as  I  beard, 
^at  Micbaelnias,  16d2,  when  he  was  going 
Ukm  him,  1  held  the  bason  to  bim  to  wash, 
MJie  eonunonly  had  two  or  three  every  daj  to 
nil  opOQ  him  to  dress  bim,  there  came  m  a 
gcadoDan,  that  came  newly  out  of  Sussex,  I 
caw4  ranember  his  name :  be  asked  him  how 
dfiieods  did  in  Sussex,  and  then  fell  «tidking 
ikot  die  election  of  sherifis,  and  abusing  them 
^  were  then  chosen,  and  re£|octed  very  much 
g^  sir  John  Moor,  and  caRed  him  rogue,  and 
Md  he  deserved  to.  be  hanged  up  as  an  ex- 
mpfe.  And  afterwards,  be  said,  tbe  city  of 
Moo  was  fired  by  tbe  duke  of  York's  order, 
asiar Thomas  Bludwortb  had  a  hand  in  it; 
'ttd  1^  forces  at  Black-lieath  were  to  have 
Mered  the  city,  and  killed  all  the  honest 
notertaot  Dnsenters  in  London:  and  this  be 
vialdpnire,  if  ever  they  had  a  parliament  to 
their  ound  that  should  sit^  At  another  time 
tee  VIS  one  Starkey,  Henry  Staikey,  that 
*ii  coocemed  in  Goltedge's  business  at  Ox- 
^  aad  one  Mr.  Paschall,*aod,  I  think,  cap- 
^  Clare,  and  some  others  that  used  to  keep 
kim  company,  and  Mr.  Oates' stepped  up  on  a 
—Mm j  and  said,  *  The  duke  of  York  was  a  son 
'•f  a  whore,  iind  he  should  live  to  see  him 
'^■iged;  and  if  they  could  but  set  a  parha- 
*aeDt  to  their  mind,  they  would  soon  send 
'lednke  and  all  his  gang  out  of  England, 


'for  he  must  never  expect  to sncMed to th« 
« crown.' 

Sol.  Gen,  Vnj  ^ko  did  he  say  vras  to  head 
the  forces  at  Black-heath>4bat  you  talk  of  were 
to  plunder  tbe  city  P 

Aiklock.  <  Tbe  duke  of  York :  and  London 
'  was  fired  by  his  order;  and  this  be  would 
'  prove,  if  they  dould  but  get  a  parliament  to 

<  their  mind,'  and  be  said,  <  They  should  take 

<  away  tbe  Post-Ofiice  from  tbe  duke  of  York, 
'  and  give  it  to  the  duke  of  Monmouth.' 

Sal.  Gen.  Then  call  captain  Cressett,  and 
swear  him.    [Which  wasdone.] 

An.  Gen.  Capt.  Cressett,  Ftay  do  you  re- 
member what  discourse  you  hadwith  Otttos, 
when  tbe  duke  went  into  Flanders,  what  he 
said  of  his  royal  highness  ? 

Cafwt.  Cretseli.  ft  was  tbe  last  time  tbe  duke 
went  into  Scotland  with  her  royal  highness,  I 
think  it  was  in  October  1680. '  1  was  command* 
ed  over  night  to  wait  at  tbe  duke^s  lodgings, 
till  a  paper  should  be  delivered  me  bv  my  lord 
Rochester;  I  stayed  there  till  twelve  o'clock 
at  night,  and  not  seeing  my  lord  come  out,  I 
went  away,  and  came  early  next  morning ; 
And  when  the  duke  and  dutohess  went  to  tuce 
water  at  the  privy  stairs,  I  came  down  through 
th^  guard- chamlier,  and  Dr.  Oates  vras  in  tbe 
gallery  that  leads  betwixt  that  and  the  gate? 
when  he  saw  me,  I  bid  him,  good -morrow 
doctor,  or  be  bid  me,  good-morrow ;  one  of  the 
two,  I  cannot  exactly  tell  which  ;  says  be  to 
me,  *  You  will  never  leave  till  ^ou  have  lost 

*  your  reputation.'  Why,  what  is  tbe  matter 
now.  Doctor,  said  I,  I  hope  my  reputation  is  not 
hung  upon  so  slender  a  thread,  as  to  be  lost 
for  my  going  any  where?  Says  he  ^  You  have 

*  been  with  James.'  Who  do  you  mean  by 
James,  said  I  ?  <  York,'  says  ne.  Saiely, 
said  I,  it  might  have  been  tfie  Duke  of 
York,  or  bis  royal  highness :    no,  said  he,  *  b« 

*  is  a  Rascal,  a  Papist,  and  a  Traitor,  and  I  hope 

*  to  live  to  see'him  hanged.'  Truly  Doctor, 
said  I,  now  let  me  give  \ou  a  little  advice  to 
govern  your  tongue  ana  your  passions.  I 
assure  you,  they  will  do  neither  you  nor  your 
cause  good ,  it  may  do  you  a  great  deal  of 
hurt  in  time,  if  you  do  not  take  care. 

Sol.  Gen.  Call  sir  William  Jennings. 

Att,  Gen.  Truly,  my  lord,  I  think  we  need , 
call  no  more,  though  we  have  multitudes  of 
them,  it  is  his  dailv  discourse. 

L.  C.  J.  Call  wnom  you  will,  Mr.  Attorney ; 
for  though  it  be  the  last  day  of  the  term,  and  it 
is  an  unusual  thing  to  have  a  jnry  at  the  bar 
on  that  day,-and  m^re  unusual  to  have  them  to 
execuie  a  Writ  of  Enquiry  here :  yet  in  regard 
€^  the  greatoess  of  die  person  that  is  oonoeraed» 
and,  tbe  extraordinary  nature  of  the  cause,  we 
hare  ordered  it  thus,  that  all  the  world  may 
see  how  his  royal  highness  has  been  abused  and 
scandalized  by  this  person. 

AtL  Gen.  Tbe  defendant,  my  lord,  basbeen 
a  person  pretty  much  talked  of  too. 

L.  C.  J.  Yefc,  truly,  it  is  done  with  regard 
to  bim  too ;  for  he  has  been  an  eminent  man 
inbiswvy. 
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&/.  Gen.  Thea  swetr  sir  WiUiuii  JenuBgs. 
[Which  was  done.] 

Att.  Gen.  Now»  nr  Wilfiam  Jemiiiws,  speak 
outy  Tou  hear  the  question,  What  hare  you 
heard  Dates  say  of  the  dake  of  York  ? 

Sir  W.  Jennings.  My  lord,  at  the  time  of  the 
attiug  oflhe  pfirliamerit  at  Oxford,  I  was  in  a 
tavern  tbefe  with  Mr.  .Cranfield,  one  of  the 
king's  gentlemen-ushers,  who  seeing  Mr. 
Oates  going  along  by  the  room,  invites  him 
to  drink  a  glass  of  wine,  there  were  a  matter  of 
some  eight  or  nine  at  the  table ;  tliere  was  a 
little  partition-curtain,  it  being  a  long  room, 
and  there  was  some  company  l^yond  that  cur- 
tail, somebody  in  that  company  named  James 
Duke  of  York,  and  the  King's  health  being 
drank  at  our  table,  Mr.  Cran6eld  bema  a  heahh 
to  the  duke :    says  Mr.  Oate^, '  Do  not  you 

<  drink  York's  health.'  Why  should  we  not, 
lays  Mr.  Cranfield,  and  a&^ntleman  or  two 
more  hi  the  cDmpuiy^    ^  Wny,'  says  he,  <  he 

*  h^  rumed  the  nation ;  and  if  the  devil  has  a 

<  place  in  Hell  more  hot  than  others,  I  hope 
'  be  will  bestow  it  won  him.'  Several  words 
past  between  Mr.  Cfranfield  and  him  upon  it, 
attd  the  king  was  told  of  it  (uresently . 

Att.  Gen,  Swear  Justice  vVarcup,  [Which 
wte  done.]  Phiy  tell  what  you  know  of  this 
man's  discoursioff  concerning  the  duke. 

Mr.  Warcu^.  My  lord,  1  went  ioio  the  com- 
pany where  sir  William  Jennings  was  that  he 
spoke  lint  of,  and  being  desired  to  drink  a  glass 
of  wine  with  them,  I  did  so,  and  they  told  me 
what  Dr.  Oates  had  said  there. 

L.  C.  /.  Mr.  Gates,  Titus  Oates  you  mean  ? 

Mr.  Warcup.  Yes,  my  lord,  the  room  had  a 
partition  by  a  hanging  or  curtain,  and  I  was 
first  in  tiie  other  company  beyond  the  partition, 
and  there  somebody  negan  a  health  to  his  royal 
h^^hness  the  duke  of  York,  this  health  went 
found,  and  Oates  was^it  seems  in  the  next  room 
aad  heard  this  health  I  suppose  :  when  I  came 
into  sir  William  Jenningps's  company  Oates 
was  gone ;  the  company  there  told  me  what 
Oates  had  said,  as  sir  William  Jennings  had  de- 
clared, they  all  agreed  those  to  be  the  words, 
*■  That  he  bad  ruined  or  betrayed  the  nation  ; 

*  and  if  tlie  deyil  had  a  hotter  place  in  Hell  than 

*  other,  he  hoped  he  would  bestow  it  upon  him.' 
I' met  Oates  afterwards,  and  asked  him  why 
he  would  nfcdk  such-  irreverent  words  of  the 
Duke  ?  His  answer  was,  *  He  was  a  traitor, 
'  and  was  in  the  plot ;'  and  he  told  me,  <  I  was 

*  a  Yorkist,  and  he  would  remember  me  for  it.' 

Att.  Gen,  Did  not  that  afiright  voo,  Mr. 
Wareup,  to  haye  him  threaten  yon  so  r 

Mr.  Warcup,  I  had  then  an  impeachment 
urainst  me,  and  truly  I  think  I  might  well  be 
afraid. 

L,  C.  J.  You  say,  he  owned  tha  words  they 
told  yon  of. 

Mr.  Warcup.  They  did  all  agree  those  to  be 
Rewords;  and  I  met  him  afterwards,  and 
asked  him  why  he  would  speak  so  irreverently  of 
the  doke,  eonsideriojg^  he  was  the  king^s  brother 
and  as  viftooiis  a  pnoceas  trod  upon  the  earthP 
Sayshe,'  Ha  is  a  traitor,  and  in  the  plot;  and 


you  are  a  Yoridst^aod  I  will  rememher  y4a  lor 

«•* 

Sol.  Gen.  We  shall  only  caH  one  more,  to 
shew  in  what  mind  he  continnes  to  be,  ever 
since  this  action  wa&  brought.  Swear  Mr. 
Charles  €hapman.  [Which  was  done.}  Praj 
Sir,  tell  what  you  know. 

Chapman.  My  lord,  I  met  Mr.  Swifl,  the 
duke  of  York's  attorney,  when  he  was  gomg 
over^  as  he  told  me,  to  demand  a  plea  of  the 
defendant  Mr.  Oates,  and  he  desired  me  to  go 
alonj^witb  him,  I  did  so  :  and  when  we  came 
to  him,  Mr.  Swift  told  Gates  the  ruks  were 
out,  and  desired  to  know  what  he  intended  4o 
do,  whether  he  would  plead  or  no.  Oates 
asked  him,  *  If  he  were  the  duke's  attorney  ?' 
He  answered  him.  Yes ;  says  he,  *  i  do  noC 

<  value  the  Duke  nor  his  Attorney  neither,  I 

<  will  plead  as  I  shall  see  cause  according  to 

*  law ;  1  (feclare  I  neither  love  the  Duke,  nor 

<  fear  him :'    And  so  turned  his  back,  and  was 

going  away,  and  comes  up  again,  and  says  to 
im,  <  It  may  be  I  may  be  in  for  one  hundred 
'  thousand  pounds  here,  but  it  ever  parliament 
'.  sit,  I  do  not  question  but  to  have  somebody 

*  ebe  in  my  place.'  Mr.  Swift  asked  him  to  ex- 
plain himself  who  he  meant,  says  he,  *  Do  yoa 
'  come  to  trepan  me  P'  And  away  he  went. 

Att,  Gen.  My  lord,  we  have  done,  if  the 
jury  please  to  consider  of  it. 

L.  C:  J.  Is  there  any  body  here  for  Mr. 
Oates,  to  offer  any  ibingto  lessen  the  damages? 
[To  which  nobody  answered.] 

Then,  Guntlemen  of  the  Jury,  your  business 
now  is  to  euquire  what  damages  you  think 
fit  to  assess  to  bis  royal  highness,  by  reason  of 
thes|Ksaking  of  the  words  mentioned  in  the  de- 
claration, there  being  in  Uiis  action  judgoient 
by  default  obtained  by  his  royal  highness;  and 
you  have  nothing  now  to  do,  but  only  to  assess 
to  the  plaintiff  such  damages  as  you  shall  think 
fit. 

Now,  Gentlemen,  though  the  acknowledg*- 
mentof  this  judgment  (for  so  it  is  in  effect,  it 
being  by  default)  be  a  sufficient  confession  oT 
the  words  being  spoken  as  they  are  laid  in  the 
declaration,  yet  (hey  have  given  you  proof  of 
the  very  words. 

The  Declaration  is  in  an  action  grounded 
upon  the  statute  De  Scandalis  Magnatmn, 
taking  notice  that  his  royal  highness  is  a 
great  peer  of  this  kingdom,  and  his  maiesty's 
only  brother ;  and  that  Gates  the  delendant 
knowing  him  to  be  so,  to  bring  him  under  re- 
proach and  calumny,  and  to  cause  discord  to 
arise  between  the  king  and  him,  and  between 
him  andotlier  great  men,  did  speak  the  words 
laid  in  the  declaration  which  you  have  heard 
read,  and  which  are  these. 

The  first  are,  <  This  Letter'  (Oates  having 
a  letter  in  his  hand)  *co8t  me  nine  penoo, 
^  and  might  have  been  brought  for  a  penny  ^ 
'  I  know  nobody  is  the  better  for  it,  but  that 

<  traitor  James  duke  of  York.'  This  is  laid 
over  again  with  a  very  litUe  variation,  *  This 

*  letter  cost  me  nine  pence,  and  might  have 

*  been  afforded  for  a  j^nny,  I  know  nobody  is 
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'thebeder  for  it  but  that  traHor  James  duke' 
'  «f  Y«ik ;'  wbich  are  wpnls  of  the  same  sound, 
«d  IB  tbe  same  purpose  wkh  the  former ;  they 
fUer  only  in  some  minute  circumstances^  a 
wmi  or  so,  but  import  the  same  tluDg^.  ' 

The  next  words  are  ihese,  '  The  duke  of 
*  York  is  a  traitor ;'  and  these  words  too  are 
hid  two  several  ways,  differingf  but  in  ^/ay 
aonll  circiimstances,  (is  a  traitor,  and  was  a 
tnitior,)  the  substance  of  the  words  is  the  same. 
Now  I  say,  Geotlenien,  Though  it  is  not 
joar  business  to  enquire  whether  or  no  Oates 
spoke  these  words,  tor  bv  letting  judgment  go 
acainst  him  by  de&ult,  he  doth  io  law  confess 
tit  words,  bat  yoa  are  to  enquire  what  da- 
Bagcs  nay  be  fit  to  be  given  to  the  plaintiff 
W  Rsson  of  tbese  words  ;  yet  ia  as  much  as 
b  a  case  of  an  extraordinary  nature, 
it  and  moment,  havine  'relation  to  so 
-great  a  prince,  liis  'royal  highness  .the  king's 
only  IxOlher,  requires  this  extraordinary  solem- 
nity, it  having  not  been  usual  heretofore,  that 
is  to  have  wnts  of  enquiry  executed  at  the  bar. 
Sot  the  occasion  is  extraordinaiy,  snob  as  has 
Qoth^iened  before  thb  age,  this  corrupt  i^, 
tUs  profligate  age,  wherein  we  live,  and 
wfaerein  common  ordinary  fellows,  the  mere 
SETum  and  sooondreb  of  the  factious  paity,  have 
taken  the  liberty  to  reproach  and  calumniate 
Dagktracj  and  government,  and  the  greatest 
personages  concerned  in  it,  not  sparing  even 
ma^es^'  itself,  nor  him,  who  is  next  in  degree 
to  his  sacred  person,  his  only  dear  and  royal 
bzofber.  And  therefore  as  the  case  is  extra- 
orfinary  io  its  nature,  so  ought  the  example  to 
he  made  as  public  as  can  be,  in  order  to  satisfy 
aA  people  what  a  sortoffeUow  this  defendant 
is,  wfaft  has  bc9en  so  much  adored,  and  looked 
upon  with  an  eye  of  admiration,  courted  with 
so  wooderfol  an  aiiection,  aflU  so,  I  had 
ahnost  said,  HosannaM  among  people  that 
ha^e  been  iactious  and  tumultuous'  to  the  go- 
vemnent. 

Saeh  as  be  ought  to  be  made  public  exam- 
pies  of ;  and  therefbre  the  king's  counsel  have 
desired  that  this  cause  mi^ht  be  canvassed 
htxe  at  tlie  bar,  and  the  defendant,  as  he  has 
made  himself  eminent  for  some  particular 
soafifieations,  might  be  ihade  a  public  example 
BT  this  alienee. 

'nins  this  writ  comes  to  be  executed  here. 
Sow  thofigb  the  words  laid  in  this  deelaration 
aie  words  that  do  import  in  themselves  so 
Doeh  scandal  and  reproach,  so  much  malice 
aad  venom,  that  they  need  no  aggravatwn 
leades  themselves  ;  and  his  suffering  it  to  go 
by  defank  shews  they  are  no  way  to  be  exte- 
■nated,  hot  .are  thereby  acknowledged:  yet, 
however,  to  satisfy  all  people  that  desire  or 
have  any  incfination  to  be  satisfied,  that  this 
vosecation  is  highly  reasonable,  nay  abso- 
niAj  neeessuy  ;  tliev  come  here  and  give 
?oa  an  accoont  that  tkeae  in  the  declaration 
CO  but  a  small  part  of  the  scandalous  and  mali- 
ooas  words  that  the  defiwdant  useth  concem- 
b^tbe  piatntiiT.  And  indeed  it  doth  plainly 
that  the  maUct  of  the  dsftodant  is  at- 


tended  with  all  the  most  unchristian  and  un- 
charitable, as  well  as  disloyal  and  disobedient 
circumstances  that  any  thing  can  be,  with 
design  to  traduce  and  disparage  a  subieet  mi 
loyal,  and  a  person  so  great  aud  illostnoas  as 
his  royal  liigbness. 

As  to  the  first  woi*ds,  you  have  the  first  wit- 
ness Mr.  Smith,  and  he  gives  you  this  account, 
he  was  in  a  coffee-house  where  he  met  tha 
defendant  Oates ;  and  the  defendant  in  a  vain* 
glorious  huffing  sort  of  manner  takes  occasion,  * 
though  none  was  offered  him  by  any  tbiny 
spoken  to  him  by  any  body,  but  only  on  set 
purpose  io  express  nis  malice  and  venom 
against  the  plaintiff.  He  takes  up  a  letter 
that  it  seems  cameto  him  by  the  post,  and  to 
gratify  his  own  malicious  inclination,  and  to 
give  it  vent,  he  proclaims,  <  This  letter  cost 
'  me  nine  pence,  ft  might  have  been  brang^t  or 
*■  afforded  tor  a  penny  ;  and  T  know  nobody  is 

*  the  better  for  it  but  that  traitor  James  doke 

*  of  York.' 

80  you  see.  Gentlemen,  he  takes  hold  of 
every  httle  occasion,  if  he  can  but  happen  upon 
an  opportunity,  such  as  this  was  in  an  open 
coifee- house,  to  wreck  his  malice  upon  nif 
royal  highness.  And  sure  there  can  be  no 
greater  imnutation  of  scandal  brcmj^t  uoon 
any  man  than  this  upon  the  pUintiff.  That 
the  first  and  greatest  sulnect  of  the  kbg  of 
England's  should  be  taxed  with  the  greatest 
crime  in  the  law,  disloyalty  and  treason  to  his 
sovereign.  And  so  at  once  not  only  cbareeth 
him  with  being  perfidious  to  bis  cmly  bromer, 
a^nst  that  affection  w.hidi  by  natiise  he  is 
obliged  to  pay  him,  and  which  all  that  know 
any  thing,  cannot  but  observe  to  have  always 
been  extraordinary ;  but  also  touches  tluit 
which  is  much  dearer  to  him  than  his  lite,  his 
honour,  by  charging  him  with  the  foulest  of 
crimes,  treason  ana  breach  of  his  allegiance, 
which  as  a  subject  he  owes  to  his  sovereign. 
And  thus  besides  the  defendant's  confession  oy 
this  judgment  you  have  the  very  words  proved . 
that  are  in  the  declaration. 

The  next  witness  is  one  Mr.  Whaley,  and 
he  gives  you  an  account  of  another  passage 
which  I  cannot  but  take  notice  of  by  the  way, 
to  shew  yod  what  a  wonderful  Christian  temper 
this  man  is  endued  with.  Mr.  Whaley  says, 
thatbeinff  at  the  bishop  of  Ely's  house  upon 
a  public  festival  either  of  Easter  or  Whitsun^ 
tide,  (and  he  is  sure  it  waaone  of  those  two, 
because,  says  he,  *  I  never  use  to  receive  the 
'  Sacrament  in  London  but  upon  (me  of  thosa 
'  two  days ;  and  therefore  I  take  it  upon  me  to 

*  say,  it  was  one  of  those  two  days  that  I 
<  heard  these  words')  "bates  having,  it  seems, 
received  the  holy  sacrament  at  tli^  bishop  of 
Ely's  chapel  witli  Mr.  Whaley  that  day.  Whm 
a  £ody  would  have  thought,  that  if  filr.  Oates 
would  have  beenbetief^ed  to  b^  so  hearty  and 
pious  a  protestant  as  he  pretends  to  be,  he  shonkL 
have  remembered  that  he  ought,  according  to 
the  Protestant  doctrine,  to  have  left  beiund  him, 
at  hs  approach  to  the  altar,  all  mahce  and  ran- 
cour, and  ill  will  and  batnd  to  avery  body : 
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But  you  see  whftt  kind  of  deportment  his    up  into  the  pulpit  and  took  a  text,  and  pic- 

tended  to  preach,  and  if  he  would  have  preach- 
ed aooordmg'  to  the  duty  of  a  church  of  £ng- 
knd  diirine,  ne  was  by  that  to  have  preai^ied 
not  only  obedience  and  submission  to'autbority  ; 
but  respect  to,  superiors,  and  charity  amon^ 
all  subjects  towards  one  "another ;  and  if  he 
did  preach  it,  it  was  worse  in  him  not  to  prac- 
tise it.  But  you  see  after  heiiad  performed  his 
painful  laborious  preachment,  after  he  had 
tak^n  such  a  wonderful  deal  of  pains,  as  no 
doubt  he  didio  instructing  his  auditors,  what  his 
language  is  in  answer  to  a  dvil  invitation  to 
dinner  by  the  church  wardens :-  <  Have  any  of 
you  dined  with  Yoris  at  the  city  feasts  P  And ' 
they  no^  answering ;  but  being  silently  amazed 
at  the  impertinent  impudence  of  the  questioB, 

*  why  truly  he  would  not  dine  with  those  d»t 
had  dined  with  the  devil.*  It  seems  his  royal 
highness  had  been  pleased  to  honour  some  so^  • 
cieties  of  loyal  n)en  in  the  city  of  London  with 
his  company  at  some  (entertainments  they  made^ 
and  that  is  a  great^.  offence  to  the  defendant; 
and  as  for  those  ttiathad  reeeived  that  royal 

Javour  from  his  highness,  he  takes  notice  of 
them  as  such  whom  he  would  neither  eat  nor 
drink  with,  for  trulj^  they  had  eaten  and  drank 
with  the  devil ;  but  imnoediately  the  doctor,  m 
his  great  zeal  and  wonderful  concern  ibr  the 
protestant  religion,  broke  up  irom  the<company» 
would  neither  eat  nor  drink  with  them,  Irat 
chose  rather  to  dine  at  a  private  brasier's  b? 
London-wall ;  a  properer  place  in  good  tnitli 
for  him,  than  any  such  conversation  they  offer- 
ed him. 

Then  further  to  shew  what  mean  thoughts 
he  had  of  the  plaintiff,  Mr.  Fauiaz  he  conies 
and  testifies,  that  there  beings  tome  talk  of  a 
presentment  or  indictment  against  the  duke  of 
Voricby  the  grand  jury  here,  hot  that  meeting 
with  a  disappointment,  he  met  Gates,  and  askdl. 
him,  <  What  he  would  do,  for  says  he,  *  now 
( you  are  non-suited  ?  That  is,  you  have 
$  happened  not  to  obtain  the  end  that  you  de- 

<  signed  :'  Oh,  saysOates,  <  No  matter  for  that» 
'  that  is  all  one,  we  will  at  him  next  sessions ; 

*  and  for  my  part,  I  will  have  no  more  rmxA 
'  to  him  than  I  would  to  a  soavebger.'  Nay, 
and  because  they  should  see  the  veiy  utmost  of 
his  malice,  and  the  low  thoughts  he  had  of  hit 
royal  highness,  as  if  it  had  not  been  malicious 
enough  to  have  compared  him  to  a  scavenger 
of  London  or  Westminster,  no,  that  was  a  sta- 
tion too  honourable  for  him  in  his  thoughts, 
but  he  must  necessarily  be  compared  to  a  sca- 
venger of  Kent •  street ;  which  we  all  know  to 
be  one  of  the  meanest,  filthiest^  and  most  beg- 
garly parts  of  the  town. 

The  next  piece  of  evidence  is,  that  which  is 
given  by  one  Mr.  Philips ;  and  wh^n  he  came 
to  him,  he  began  to  have  some  reflections  aboot 
the  House  of  Commons  and  the  duke  ;  *  and 

*  truly  he  did  not  doubt  but  he  should  see  him 

<  at  the  bar  of  the  House  of  Commons ;  and  it 

*  would  be  no  disparagement  to  him  to  cooic 

<  there,  for  there  were  a  great  many  memben 

*  there  that  were  as  good  nmi  or  better  thiA 


'  For  after  such  time  as  he  had  been  at  the 
sacrament,  he  takes  occasion  without  any  pro- 
vocation to  fall  fbul  immediately  upon  his  royal 
highness,  giving  him  the  name  of '  a  profligate 
wretch,''  and  then  parti<;ularly  hecdmes  to  say, 
*  The  duke  of  Vork  was  a  traitor.'  This  gen- 
tleman being  concerned,  as  every  honest  and 
loyal  man  ought  to  be,  and  I  hope  every  good 
subject  is,, and  ever  will  be,  to  hear  so  great  a 
prince,  the  king's  only  brother,  so  traduced  and 
irihfied,  reprovef  him  for  it ;  but  so  far  was  he 
from  taking  the  correction  due  to^his  extrava  • 
gant  tongue  in  a  homing  manner,  that  he 
presently  (as  the  gentleman  phraseth  it)  calls 
ti>r  his  myrmidons,  two  fellows  that  he  had 
along  witn  him,  to  come  to  him  ;  upon  .which 
the  gentleman  was  pleased  to  say  to  him, 
^  Nay,  good  Mr.  Dates,  you  need,  not  be  in  so 
<  very  much  fear  of  yourself  as.  to  call  for  your 
'^  men,  nobody  hero  intends  ^ou  any  harm.' 
Nay  certainly,  Mr.  Oates  did  apprehend  him- 
self to  be  secure  from  all  manner  of  correction, 
or  he  would  never  have  been  so  impudent  tfiL, 
tt»eak  such  words, 

But  von  will  BO  doubt  take  notice,  as  all  men 
cannot  mit  do,  of  what  an  excellent  gospel-spi- 
rit, what  a  delicate  christian  temper  tne  man 
is  of,  after,  the  receiving  the  sacrament,  that 
very  morning  to  come  and  bc^lch  out  such  ex- 
travagant wwds  of  calumny  and  reproach. 

Audit  seems  this  person  had  obtained  to 
make  such  a  wondeifm  fiffure  in  the  world, 
that  every  body  was  afraid  to  speak  to  him  ; 
for  you  hear  what  the  witness  says  when,  he 
came  to  beg  the  bishop  of  Ely's  pardon  for 
being  so  loud  and  hot  at  his  table ;  the  bishop 
gave  him  thanks  for  it,  and  told  him,  *  None  of 
tts  dared  to  speak  to  him.'  Such  a  consider- 
able man  hath  he  been,  that  he  might  lail 
against  the  king,  and  the  duke,  and  the  go- 
vernment without  contrpul.  He  was  fat  into 
such  a  post  that  nobody  durst  meddle  with  him, 
hut  he  must  have  liberty  to  say  any  thing  of 

Cij  body.  To  what  an  height  of  corruption 
ere  we  grown,  that  we  comd  suffer  such  a 
fellow's  insolence,  at  which  no  man  living,  that 
has  any  spark  of  modesty  or  loyaUy  left  in  him, 
but  must  blush  and  tremble. 

Thep  they  produce  to  you  one  Mr.  Johnson, 
who  gives  you  an  account,  that  after  some  dis- 
course between  him  and  the  defendant  Oates, 
ah9ut  the  duke  of  York,  he  immediately  told 
Johnson,  that  the  didse  was  either  to  be  hanged 
or  banisned ;  it  seems  he  was  so  ill  a  man  in  his 
eye,  but  of  ,the  two,  hanging  was  the  fitter  for 
him.  So  the  doctor  sheweth  what  a  wonderful 
kindness  and  affection  he  has  for  the  duke,  and 
whatthougbta  he  has  of  his  great  deserts. 

Mr.  Bowring  is  the  next  wityiess,  and  he 
comes  and  tells  you,  that  the  doctor  could  not 
be  prevailed  witii  to  dine  with  the  gentie(nen  of 
the  parish  of  Foster-lane,  because  some  of 
them  had  dined  with  the  duke,  which  he  calls 
dining  with  the  devil.  It  seems  he  made  as 
though  ha  would  praMhtbore  to  Ihep,  he  got 
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'  be.*  And  ejea  by  this  fancy  of  his  he  would 
tm  degrade  his  royal  highness  ;  ibr  iif  case 
be  bad  him  id  no  othei:  consideration  but  as 
a  peer;  he  should  know  that  no  peer  of  this 
rwffi  can  be  forced  by  any  vote  or  order  of 
ibe  House  of  Commons  tocome  to  their  bar. 
But  he  had  a  mind  to  take  off  his  very  privilege 
of  peerage,  and  it  would  be  no  lessening  of  ms 
gjeatness,  siooe  that  House  had  in  it  many 
members  better  men  than  the  duke  himself.  1 
proome*  he  meant  some  particular  friends  of 
bis  own  in  that  House. 

Tbe  next  man  is  one  Mr.  Ashlock,  and  he 
leBsyoo,  That  because  he  would  engage  all 
peopie  into  an  hatred  of  the  duke's  person,  he 
mast  as  a  thing'  of  the  greatest  consequence 
ta  order  to  it,  make  it  be  believed,  that  the  duke 
bsd  a  great  hand  and  concern  in  the  disma)  fire 
of  Lswion  in  1666,  that  thereby  he  might 
make  him  obnoxious  to  the  rancour  and  ma- 
Mse  o^  all  diak  suffered  in  that  dreadful  cala- 
mity. Aad  with  what  handsome  expression  he 
cViihesIt?  *  He  fired  the  city  of  London,  he 
*  is  tbe  SM  of  a  whore,  and  we  will  have  him 
*ka^  or  sent  out  of  England  for  it,  when- 
'  erert  partiamieot  meets. ' 
So  that  here  is  not  only  a  personal  reflection, 
md  malicioas  indignity  done  to  his  royal 
bigfaness,  hut  carries  in  it  a  fresLi  reflection 
npoa  his  sacred  majesty  himself  ui  his  relations ; 
and  be  is  not  contented  only  to  belch  out  hb 
venom  and  malice  against  those  that  are  alive, 
bat  even  a^^nst  those  that  are  dead  too.  For 
you  see  it  IS  a  noostfoul  imputation  and  slander 
against  her  late  majesty  the  queen,  mother  to 
our  sovereign  and  his  brother,  by  calUng  htm 
the  SOB  of  a  whore  ;  which  is  an  expression 
of  thai  impudent  and  insolent  nature,  as  is  not 
fit  to  be  mentioned  in  a  civil  government. 

Hiese  things  I  think  myself  obliged  to  take 
notice  of  for  example's  sake,  and  to  induce  all 
people  to  consider  to  what  a  height  of  corrup- 
tion we  were  grown,  when  such  scoundrel  fel- 
fewB  as  this  dare  to  take  such  base  words  into 
his  month,  of  the  royal  family. 

Then  comes  captajn  Cressett,  and  he  gives 
you  an  account.  That  when  his  royal  highness 
and  the  dutchess  were  ffoing  last  to  Scotland, 
as  the  captain  returned  m>m  the  duke*s  lodg- 
ings, he  met  with  the  defendant,  who  fell  upon 
him.  What,  you  have  been  with  James?  It 
seems  he  was  one  of  his  intimate  acquainUmce, 
and  very  familiar  he  wad  with  his  name.  In- 
deed a  joaan  would  have  thought,  if  in  case  he 
had  spoke  as  one  man  ought  to  speak  of  ano« 
iher,  that  he  had  been  speakingof  one  of  his 
myrmidons,  and  it  would  have  been  a  very 
hard  matter  to  have  known  who  else  he  meant 
by  that  familiar  appellation.  Says  the  captain, 
What  James  ?  Why  York.  And  he  was  very 
kind  that  he  gave  him  that  addition  to  let  him 
know  what  James  he  meant ;  but  when  the 
captain  chid  him,  and  told  him,  *Sure  you 

*  mig^t  either  say  the  duke  of  York,  or   bis 

*  royal  hifi'bness ;'  then  immediately,  instead  of 
dial,  he  Sies  out,  *  He  is  a  Papist,  he  is  a 
'  traitor,  and  I  hope  to  live  to  see  Lim  hanged, 


<  and  you  will  go  near  to  lose  your  reputation  if 

*  you  go  so  ofl^  thither.' 

So  Sktkt  I  perceive,  if  he  will  not  be  advised 
by  this  gentleman,  he  should  lose  all  his 
credit ;  and  yet  I  presume  it  is  wonderfully  for 
the  advantage  of  Mr.  Cressett,  to  lose  the 
credit  he  could  get  by  any  characters  or  com- 
mendations such  /in  one  as  he  could  give  him. 

Then  captain  Cressett  kindly  advis^  him 
'  to  take  care  of  injuring*  his  party  by  bis  passion 
and  his  indecent  hehaviour,  and  told  him,  it 
would  turn  to  his  pr^udice  at  last.  And  truly 
now,  I  think,  if  all  bis  party  were  in  his  con^ 
dition,  and  made  to  sniart  for  the  lavishness 
of  their  tongues,  I  think  it  were  a  good  ac- 
complishment of  his  prophecy,  and  if  we 
were  rid  of  them,  we  should  be  more  at  peace. 
And  we  may  without  offence  hope  to  see  tliat 
sooner,  than  What  the  d^endantsa^^  he  hoped 
to  see. 

The  next  is  sir  William  Jennings,  who  tells 
you  of  a  passage  at  the  parliament  at  Oxford, 
which  shews  his  wondei'ml  gospel  and  Chris- 
tian temper,  when  a  company  of  gentlemen 
were  met  together  to  drimia  glass  of  wine, 
and  were  wishing  health  and  long  life  to  his 
sacred  majesty,  his  royal  highness,  and  the 
royal  family,  he  would  not  be  contented  to  re- 
fuse tbe  gUiss'^  but  to  shew  how  wonderful  a. 
Christian  spirit  he  was  of,  and  to  evidence  his 
true  Protestant  charity  (and  by  his  carriage 
who  was  one  of  the  heads  of  tbe  faction,  we 
i^^y  guess  at  the  temper  of  all  the  party)  he 
cries  out,  <  He  has  ruined  the  nation,  and  if 

*  there  be  any  hotter  place  in  hell  than  other,  I 

*  hppethe  devil  will  preserve  it  for  him.' 

^  I  presume  his  great  conversation  with  hiip 
he  spoke  of,  hath  given  him  some  intelligence 
there  is  in  hell  some  hotter  places  than,  otiiers, 
and  who  they  are  reserved  for.  But,  gentle- 
men, I  speak  not  this  that  I  think  any  ,thing 
that  is  thus  proved  by-the-by  doth  in  the  least 
aggravate  the  damages,  for  the  words  in  the 
declaration  are  as  bsS  as  bad  can  be  ;  but  to^ 
let  you  see  the  disposition  of  this  man  that  has^ 
been  so  much  admired  and  courted. 

Afier  him  comes  Mr.  Warcup,  who  teDsyou, 
he  was  not  in  the  room  with  Gates  when  the 
last  words  were  spoken  ;  but  coming  in  im- 
mediately af^r,  they,  all  told  him  the  same 
words,  and  he  afterwards  meetmg  with  Gates, 
and  reproving  him  for  his  indecent  behaviour 
and  expression,  instead  of  any  remorse  or  con- 
cern that  he  had  upon  him,  by  reason  of  his 
having  spoken  such  words,  he  ooth  still  add  to 
it,  *  The  duke  of  York  is  a  traitor,  he  is  in  the 
'  plot ;  and  because  you  take  his  part  you  are 

*  a  Yorkist,  and  we  will  be  even  with  yon  for 
'  it  at  one  time  or  another.'  So  he  threatens 
him  only  for  asking  him  why  he  behaved  him- 
self in  such  an  indecent  manner  towards  his 
royal  highness.  / 

The  last  witness,  Mr.  Chapman,  is  produced 
to  shew  what  mind  he  continues  in.  After  all 
this  is  past,  and  a  body  would  have  thought  he 
might  by  this  time  have  been  brought  to  soma 
consideration  and  submission  to  authority  ;  yet 
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yon  see  how  the  niM  is.  Thd  wHn«58  tt\h 
yon  since  the  bei^iDning  of  this  t«rm,  the  de- 
claration being  delivered,  and  hy  the  course 
of  the  court  he  oii^t  to  plead  within  such  ft 
time,  the  attovney  ^oeth  to  him  for  a  plea  jn 
order  to  make  his  deienee  if  he  could  in  the 
action  now  before  you,  but  he  lets  judgfment  go 
by  default ;  and  so  far  is  he  from  repenting^  of 
\vhat  he  had  fonnerly  nose,  that  he  persists 
in  it,  and  tt'lis  him,  Are  }'0u  the  duke's  at- 
torney ?  Ye«.  Well,  I  care  not  a  tarthingf  for 
the  duke  nor  bis  attorney  neither  ;  it  noav  be 
I  may  lye  in  here  for  100,000/.  (and  that  1  be- 
lieve is  one  of  the  truest  things  he  ever  spoke 
in  bis  life)  but  «u(ipose  I  be,  I  do  not  doubt 
but  when  a  parliannent  meets,  a  time  will 
come,  when  some  other  people  may  come  in 
my  place.  But  trot^  since  he  has  declared 
his  Dopes,  I  think  it  may  not  be  amiss  for 
us  to  declare  oUr's  too  ;  and  for  my  part»  to 


say  I  bope  I  shall  never  see  sudi  a  parlia- 
ment. 

Mr.  Under-Skeriff.  Lay  your  heads  toge- 
ther, gentlemen,  and  consider  of  your  verdrat. 

They  did  so  standing  at  the  bar. 

Under-sheriff,  Are  you  all  agreed  of  your 
verdict? — Omnet,  Yes. 

Under-sheriff.    Who  shall  say  for  you  P  ' 

Omhes,  Foreman. 

Under-sheriff.  What  dami^es  do  you  find  ? 

Sii*  Charles  Lee,  Full  damages.  An  Hundred 
Thbusatid  Pounds. 

Under-Sheriff.  What  costs? 

Sir  Charles  Lee.  Twenty  shillings. 

Which  Verdict  being  recorded  in  an  inquisi- 
tion intended,  taken  under  the  hands  of  all  tbe 
jury,  was  afterwards  annexed  as  the  return  to 
the  writ  of  Inquiry. 


309.  The  Trial  of  Thomas  Rosewell,*  a  Dissenting  Teacher,  at 
'    the  King's-Bench,  for  High  Treason  :  26  Charles  II.  a.  d. 
16S4. 


Sd  Oct.  4.  o.  1684. 

This  day,  being  thefirst  of  the  term,  Mr.  At- 
torney-General moved  the  court  of  King*s- 
bench  for  an  Habeas  Corpus,  directed  to ,  the 
keeper  of  tbe  Gatehouse,  to  bring  up  the  hofiy 

*  <' There  weretwoiamoustrialsin Michael- 
mas term :  three  women  came  and  deposed 
aglLinst  Rosewell,  a  Presbyterian  preacher, 
tieasonable  words  that  he  had  delivered  at  aeon  - 
venticle.  They  swore  to  two  or  three  periods, 
in  which  they  agreed  so  exactly  together,  that 
there  was  not  the  smallest  variation  m  their  de- 

.  positions.  Kosewell  on  the  other  hand  made  a 
strong  deft>nce :  he  proved,  that^  the  witnesses 
were  lewd  and  infamous  personsr  He  proved, 
that  he  had  always  been  a  loyal  man,  even  in 

'  GromwelPs  days  ;  that  he  praye<l  constantly 
•for  the  kin^  in  his  family,  and  that  in  his  ser- 
mons he  often  insisted  on  the  obligations  to 
loyalty.  And  as  for  that«ermon,  in  which  the 
witnesses  swore  he  delivered  those  words,  he 
shewed  what  his  text  was,  which  the  witucsscs 
cOuld  not  remember,  as  they  remembered  no- 
thing else  in  his  sermon  besides  the  wonls  they 
had  depo:^e<l.  That  text,  and  his  sermon  u^ron 
it,  had  no  relation  to  any  such  matter.  Several 
witnesses  who  heard  the  sennon,  and  some 
who  writ  it  in-  short  hand  declared,  he  said  no 
.  sboh  wordSf'nor  anytlungto  that  purpose.  He 
ofllerefi  his  own  nijtes  to  prove  this  farther :  but 
DO  res^rd  was  had  to  them .  The  women  ooirld 
not  prove  by.  any  circumstance  that  they  were 
at  his  mettfng  ;  or  that  any  person  saw  them 
there  on  that  day.  The  words  they  swore 
against  him  were  so  gross;  that  it  wa^not  to  be 
imngined  any  man  in  his  wits  could  express 
Miiuelf  BO,  were  he  ever  so  wickedly  set,  before 


of  Thomas  Rosewell,  clprk,  to  be' arraigned 
upon  an  indictment  of  liir^ii- Treason,  fbund 
against  him  at  a  late  session  ^  t'  Oyer  and  Ter- 
miner, held  at  Kingston  iu  the  county  of 
Surrey  \  and  it  was  desired  returr;able  to  mor- 
row, but  was  not  taken  out  till  that  day,  return- 

a  mixed  assembly.  It  was  also  urged,  that  it 
was  highly  improbable,  that  three  women  could 
remeinber  so  long  a  period  upon  one  single 
hearing  ;  and  that  thf  y  should  all  remember  h 
so  exactly,  as  to  agree  in  the  same  depositiont 
He  offisred  to  put  the  whole  upon  this  issue  : 
be  would  pronounce  a  period,  as  long  as  that 
which  they  had  sworn,  with  his  usual  tone  of 
vdTce  with  which  he  preached,  and  then  leave 
it  to  them  to  repeat  it,  if  they  could.  I  set  down 
all  this  defence  more  particularly,  that  it  may 
appear  what  a  spirit  was  in  that  time,  when  H 
ver<jlict  could  be  brought  in  upon  such  an  evi- 
dence, and  against  such  a  defence.  Jefferies 
urged  the  matter  with  his "  ordinary  ve- 
hemence :  he  laid  it  for  a  foundation,  mat  all 
preaching  at  ccuventicles  was  treasonable,  and 
that  this  ought  to  dispose  thejury  to  lielieve  aily 
evidence  whatsoever  upon  that  head,  mid  that 
here  were  thite  positive  concurring  witnesses, 
so  thejury  brought  hir.i  iu  guiity.  And  there 
was  a  shameful  refoicing  upon  this.  It  witf 
thought,  now  conventicles  would  be  all  sup- 
pressed by  it ;  since  any  person  that  would 
witness  thaU treasonable  words  were  t^clivered 
at  them  would  be  believed,  how  improbable  so- 
ever it  might  be.  But  when  the  importance  of 
the  words  chnie  to  Heexaminvl,  by  men  learn- 
ed in  tbe  law,  they  were  foui^d  not  to  be  trea- 
son by  any  statute.  So  Rosewell  moved  for 
an  arrest  of  judgment,  till  counsel  should  be 
heard  to  that  point,  whether  the  words  ivere 
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rVw^^and  qpoa  Saturday  i^was^*^ 


Oie  SBbbati,  2S  Oct.  1684.  B.  Regis. 

DoMiKDs  Rex  v«r«.  Ros^weix. 

,  7%b  day  Mr.  Ros^twell  was  brought  upon 

ie  Writ  of  Habeas  Corpus,  to  the  bar  of  the 

eoort  of  Klng^s- bench,  and  was  thus  arraigned: 

CL  (f  Cr.  ThoQjas  Rosewell,  hold  uu  thy 

kod.    [Wbicb  he  did.} 

"  Hioa  staudest  indicted  by  the  name  of 
Tbocnas  Rosewell,  late  of  the  parish  of  Ro- 
therhith^in  ihe  coanty  of  Sarrejr,  clerk;  jPor 
that  thou,  as  a  false  traitor,  against  the  most 
Mreos  ami  moot  excellent  prince  our  sovereign 
kcd  Charles  tbe  Second,  by  the  grace  of  God, 
Ung*  of  EngUuid,  Scotland,  France,  and  Ire- 
bnd,  defender  of  the  faith,  &c.  tliy  supreme 
md  nataral  lovd ;  not  having  the  fear  of  Uod  in 
dij  heart,  nor  weig'hing  the  duty  of  thy  alle- 
Stance ;  bat  bein^  moved  and  secluced  by  the 
msbgiJliDD  of  the  d^vil ;  the  cordial  love,  and 
trae^  dse  and  natural  obedience,  which  a  true 
asd  fiiddul  suited  of  our  said  sovereign  lord 
tfaeioBgdolb,  and  of  ri^ht  ought  to  b^r  to- 
«nnb  him,  altogether  withdrawing;  and  con- 
Inring  and  intending  to  disturb  the  peace  and 
traaiquniity  of  this  his  kingdom  of 


treason,  or  not.  In  Sidney 's  case  they  refused 
10  grant  that,  unless  he  wiHild  first  confess  the 
ficL'  And,  though  that  was  much  censured, 
yei  it  was  more  doubtful,  whether  council 
ought  to  be  heard  after  thejury  had  brought  in 
the  verdict.  But  the  king  was  so  put  out  of 
eomtenance  with  the  many  stories  that  were 
bPBQgbt  him  of  his  witnesses,  that  the  attorney 
general  bad  orders  to  yield  to  the  arrest  of 
judgment ;  though  it  had  been  more  to  the 
kiD$;:'8  honour  to  have  pnt  an  end  to  the  business 
by  a  pardon.  It  was  thought  a  good  point 
flooed,  which  might  turn  to  the  advanta^  of 
the  subject,  to  allow  that  a  point  of  law  might  be 
asCTed  after  conviction.  The  impudence  of 
iSuB  verdict  was  the  more  shameful,  sinoe, 
t3u>ogh  we  had  a  popish  successor  in  view, 
here  was  a  precedent  made,  hy  which  positive 
wxtaesaes,  swearing  to  any  thin^  as  ^id  in  a 
sermon,  were  to  be  believed  against  so  niany 
pn^WlitJes,  and  so  much  proof,  to  the  contrary, 
which  Dii^hi  have  been  at  another  time  very 
fatal  to  the  clergy."  Burnet's  History  of  his 
Own  Times,  vol.  1,  p.  597. 

^  Rosewell  was  attaint,  by  verdict,  of  high- 

teeaaoo  in  London,  and  having  made,  his  peace 

with  Uie  Lord  Chief  Justice,  moved  by  his 

eooBie)  to  arrest  the  judgment  for  an  errpr  of 

tfinaia  the  record:    The  Lord  Chief  Justice 

eouldnot  contain  himself,  or  be  concealed,  but 

€fea]y  raoiced    at  the    aecident,    and  was 

^ckled  with  mirtb  and  laughing  at  the  king's 

ttODseJ.    But  the  serious  observation  Mas  that, 

^behad  urged  the  prosecution  of  Rosewell, 

Q^a  fau/t  siipt,  be  should  so  merrily  discharge 

%"  i^h'sLiUeofLordKideper  Gud^N-d. 

'it  i  p.  %07y  6r«  «dit  gf  1808. 


England,  and  >o  sow  ^edition  and  rebellioa 
within  the  kingdom,  and  to  depose  our  said  so- 
vereign lord  the  king  from  the  stile,  honour, 
and  regal  name  of  the  imperial  0*0 wn  of  tUia 
realm,  and  to  bring  our  said  sovereign  lord  the 
kiog  to  death  and  final  destruction,  the  14th 
day  of  September,  in  the  36th  year  of  the 
reign  of  our  said  sovereign  lord  the  king-  that 
now  is,  at  the  parish  of  Rotherhith  aforesaid, 
in  the  county  of  Surrey  aforesaid;  di'dst  pro- 
pose, compass  and  imagine  to  sow  sedition,  and 
raise  rebellion  against  our  said  sovereign  lord 
the  king,  within  this  kingdom  of  England,  and 
to  make  a  miaerable  slaughter  among  the  sub« 
jects  of  our  said  sovereign  lord  the  king,  and 
to  cause  our  said  sovereign  lord  the  king  to  ba 
deposed  from  the  regal  state,  title,  and  honour 
of^the  imperial  crown  of  this  realm,  and  tO) 
put  to  death,  and  final  destruction,  our  saUf  so- 
vereign lord  the  king;  and  the  government  o| 
this  his  kingdom  of  England  at  thine  own  wil] 
and  pleasure  to  change  and  alter ;  and  tha 
state  of  this  kingdom  of  Englaud,  in  all  its 
parts  wen  ordered  and  constituted,  to  overthrow 
and  subvert ;  and  to  levy  war  agaiost  our  said 
sovereign  lord  the  king,  within  this  kingdom ; 
And  to  complete  thy  said  most  wicked^treasons^ 
and  traiterous  purposes,  and  imaginations  ; 
and  to  raise  discord  between  our  said  soverei^ 
lord  the  ]jjng  and  his  people.  Thou  the  said 
Thomas  Rosewell,  the  aforesaid  14th  day  of 
Septen^ber,  in  the  S6th  year  aforesaid,  at  the 
parish  aforesaid,  in  the  county  afoi-esaid ; 
falsly,  unlawfully,  seditiously,  maliciously  and 
traitorously,  in  a  certain  unlawful  assembly, 
and  in  the  presence  and  hearino^  of  diveiv  sub- 
jects of  our  said  sovereign  lord  the  king,  then 
and  there  unlawfully  and  seditiously,  .and 
against  the  laws  of  this  land,  assemble.!  and  ga- 
thered^ together :  didst  speak,  assert  and  de<i 
clare,  *  That  the  People'  (meaning  the  subjects 
of  our  said  sovereign  lord  the  king),  *  made  a 

*  fiocking  to  our  said  .sovereign  lord  the  king^ 
<  upon  pretence   of  healing  the  king^s-eyil, 

*  which  he^  (meaning  our  said  sovereign  lord 
the  king)  <  could  not  do  ;  but  that  we'  (mean- 
ing thyself,  and  other  traiterous  persons,  sub- 
jects of  our  said  lord  the  king)  *  are  they  tQ 
'  whom  they'  (meaning  the  subjects  '»f  our 
said  lord,  the  king)  ^  ought  to  tfock,  because 
^  we'  (meaning  thyself,  and  the  said  other  trai- 
terous persons)  *  are  priests  and  prophets,  that 
'  by  our  prayers  can  heal  the  dolours  and  griefs 

*  or  tlie  people.  We'  (meaning  the  subjects 
of  our  said  sovereign  lord  the  king) '  have  had 

*  two  wicked  kings'  (the  most  serene  Charles 
the  First,  late  king  of  England,  and  ou*  said 
sovereign  lord  the  king  that  now  is,  meaning) 

*  together,  who  have  permitted  popery  to  enter 
'  in  under  their  noses ;'  whom  (meaping  the 
said  Charles  the  first,  'h^e  kine  of  England, 
and  our  said  sovereign  lord  the  king  that  nov 
is)  '  we  can  resemble  to  no  otiier  person  but 
*•  to  most  wicked  Jeroboam.'  '  And  tnat  if  they, 
(meaning  the  said  evil-disposed  persons  then 
and  there,  so  as  aforesaid  with  thee  unlawfully 
assembled,  and  gathered  together)   <  wouw 
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'  stand  to  their  orinciplef,  thoa'  (meaniDg  thy- 
self) 'didst  not  fear,  but  they*  (meaning  thyself j 
and  the  saide^il-disposed  persons)  <  would  orer- 

*  come  their  enemies,*  (meaning  our  said  sove- 
reign lord  the  king  and  his  subjects)  *  as  in 

*  former  times,  with  rams- horns,  broken  piat- 

*  ters,  aiid  a  stone  in  a  sling  'j'fagainst  the  duty 
of  thy  allegiance,  against  the  peace  of  our 
BOTereign  lord  the  king,  his  crown  and  dignity, 
and  against  the  fonn  of  the  statute  in  that  case 
made  and  proyided.* "  How  sayest  thou,  Tlio- 
mas  Rosewell ;  Art  thou  guilty  ^ftliis  High- 
Treason  whereof  thou  standest  indicted,  arid 
hast  been  now  aiTaigned,  or  not  Guilty  ? 

Mr.  RosewelL  My  lord,  I  humbly  crave  the 
favour  to  speak  a  woi-d. 

Just.  RoUoway,  What  is  it  you  would  say, 
Sir  ?  You  must  plead. 

^Ros.  My  lord,  my  charge  is  ?ery  high ;  and 
I  bless  my  God,  I  am  not  conscious  to  myself 
^^  &Qy  guilt  as  to  those  things  that  you  have 
heard  read,  and  charged  upon  me 

Just  EoL  If  voii  will  plead.  Sir,  to  this 
indictment,  so ;  tbat  is  all  you  ha?e  to  do  now. 

jRo9.  My  innocence  is  my  great  comfort 
under  the  God  of  heaven,  who  knows  they 


have  laid  to  my  charge  things  that  I  know  not. 
I  do  protest  mj  abhorrence  of  these  things  al- 
ledged  to  be  said  by  me  against  my  sovereign, 
Tvhom  I  honour  in  my  hwt,  and  daily  pray 
for;  I  bless  m V  God  n>r  it. 

Just.  Uol.  i  hope  then  your  innocence  will 
clear  you.  But  we  have  nothing  to  do  now 
bntto  take  your  answer  to  this  question,  whe- 
ther you  are  guilty  or  not  guilty,  of  what  you 
stand  indicted  for  ? 

Ros,  I  humbly  crave  your  lordship's  pa- 
tience a  little.  Pray,  my  lord,  give  me  leave — 

Just.  ilol.  Sir,  you  will  be  heard  whatever 
you  have  to  say,  at  the  time  of  your  trial. 

Ros.  Pray  fiear  me  a  few  words,  my  lord ;  I 
would  not  trespass  upon  your  patience ;  I  have 
but  a  few  words  to  say . 

Just.  WalcQt.  You  must  plead,  guilty,  or  not 
goaty,  first. 

R4>s,  My  lord,  I  beseech  you 

Just.  HoL  Sir,  we  cannot  hear  you  in  a  case 
of  so  great  weight  and  moment  as  this,  till  you 
have  pleaded.  You  will  have  time  enough  at 
your  trial  to  make  your  defence;  and  3X  we 
can  do  now  is  to  take  your  plea  of  guilty  or  not 
guilty. 

Ro8.  May  it  please  ygur  honours,  yon  are 
sensible  of  my  great  weakness  and  ignorance  in 
matter  of  law,  and  things  of  this  nature;'! 
therefore  humbiy  beg  I  may  have  counsel  to 
lunist  me  in  this  business. 

Just.  Walcot,  If  there  beany  thing  of  matter 
.of  law  doth  arise  upon  your  trial,  the  court 
will  assign  you  counsel. 

Just.  Hoi.  We  camipt'assign  you  counsel  at 
present,  for. we  have  nothing  to  assign  it  upon. 
If  there  do  any  question  of  law  arise  in  your 
case,  then  the  court  will  (as  they  are  bound  to 
do)  take  care  of  you,  that  you  suffer  no  preju- 
dice for  want  of  the  assistfince  of  counsel;  and 
in  matters  of  fact  upon  yonr  trial,  the  court 
l»re  of  counsel  foryou* 


Rot.  I  humbly  thank  you,  my  lord ;  I  ho]ie 
you  will  pardon  my  weakness  and  iffnOranoe. 
I  crave  the  favour  to  have  a  copy  m  my  in- 
dictment. 

Just.  Hoi.  We  cannot  allow  it.  You  canDoft 
be  ignorant  of  that,  it  has  been  denied  in  man  j 
cases  of  late. 

Jdst.  Walcot.  We  cannot  grant  it,  except 
Mr.  Attorney  will  consent  to  it. 

Just.  Hoi.  You  most  positively  say  gtiilly, 
or  not  guilty.  Sir  Samuel  A^try,  call  him  to 
hisplea. 

CI.  qfiCr.  How  sayest  thou,  Art  thoa 
Guilty  or  not  Guilty  ? 

Just.  HoL  Look  you.  Sir,  you  shall  not  be 
straitened,  you  shall  have  convenient  time  to 
consider  what  defence  you  have  to  make.  In 
the  mean  time,  we  have  nothing  to  say,  but  to 
know  of  you  what  yoiK  plead;  Guilty  Or  not 
Guilty. 

An.  Gen.  (Sir  Robert  Sawyer)  If  you  de- 
sire to  have  the  words  read  again  to  you,  yoa 
shall. 

Just  Hoi.  Ay,  with  all  our  hearts. 

Rot.  1  thank  you.  Sir,  and  my  good  lords.  I 
desire,  if  you  please,  to  have  it  read  in  Latin. 

Just.  Hoi.  Kead  it  in  Latin.  [Which  was 
done.] 

C/.  of  Cr.  How  sayest  thou.  Art  thou  Guilty, 
or  not  Guilty  ? 

Just.  Hoiloway.  Now  what  do  you  say  to 
it.  Are  you  guilty  or  not  guilty  ?  for  indeed 
we  cannot  spend  our  time  impertinently,  we 
have  other  business.  Here  is  a  question  you 
ought  to  make  a  direct  answer  to  one  way  or 
other. 

Rosewell.  My  lord,  I  humbly  crave  the  fa- 
vour it  may  be  read  once  mote  in  English. 

Att.  Gen.  Sir  Samuel  A6try,read  the  words 
without  the  innuendos. 

CL  of  Cr.  (Reads.)  •  That  the  people  made 

<  a  flocking  to  the  king,  upon  pretence  of  heal- 

*  ing  the  king's-evil,  which  he  could  not  do ; 

*  but  we  are  tney  to  whom  they  ought  to  flocsk, 

<  because  we  are  priests  and  prophets,  who  can 
'  heal  their  griefs.      We  have  now  had  two 

*  wicked  kings  together,  who  have  permitted 

*  Popery  to  enter  under  their  noses,  whom  we 

*  can  resemble  to  no  other  person  but  to  the 

<  most  wicked  Jeroboam  :  and  if  you  will  stand 

<  to  your  principles  I  do  not  fciir  but  we  shall 
*■  be  able  to  overcome  our  enemies,  as  in  former 

*  times,  with  rams  horns,  broken  platters,  and 

<  a  stone  in  a  sling.' 

Just  Holloway.  Now  you  hear  your  charge 
both  in  Latin  and  English  ;  pray,  therefore 
let  the  court  know  what  you  do  plead  ; 
guilty  or  not  guilty  to  it. 

Bjosewell.  Not  Guilty,  my  lord ;  and  I  Uess 
my  God  for  it. 

CL  of  Cr.  Culprit,  how  will  thou  be  tried  f 

RotewelL  Bv  God  and  my  country. 

CL  of  Cr.  God  send  thee  a  good  dehverance. 

Rosewell.  These  are  things  that  my  sou! 
abhors,  I  thank  my  God. 

Att.  Gen.  Mr.  Justice  Holloway,  will  yoa 
please  to  i^point  some  time  for  his  trial  P 
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JaUiee  HoUotMty.    What  time  would   yon 

faife,  Mr.  Attorney  ?  When  can  yon  be  veady, 

Xr.  BoseweU? 
Rmmeil.    1  desire,  my  lord,  it  may  be  on 

Ik  I9tli  of  NoTember. 

Jma.  HUiamay,  What  day  of  the  week 
is  that  ?— Vr.  CUrk,  Upon  Wednesday. 

iost  HoUoway.  Are  there  no.  arguments 
afpoiBted  for  that  day  ? 

Cierk,  There  lis'  a  jury  of  Northamptonshire 
for  thai  day. 

JiKt.  Hiiowtty,  'Then  it  cannot  l>e  that  day. 

RotatdL  Then,  if  it  please  your  honours,  I 
deaife  k  may  be  the  next  day  ;  upon  Thurs- 
day. 

Alt.  Gen.  When  it  is  most  convenient  for 
the  bositesB  of  the  court. 

Just.  HoUamaif.  Sir  Samuel,  you  will  see 
vhen  it  will  be  most  convenient  at  the  return 
^  the  Venire. 

CX.rfCr.  Moat  I  return  it  P 

iltt.  Gen.  No  ;  the  sheriff  must :  and  the 
cosneiito  make  it  returnable  the  same  day 
tbecaase  is  tried. 

RmemelL  My  lord,  I  humbly  desire  I  may 
^ve  counsel  allowed  to  come  to  me. 

Ait.  Gen.  You  can  hare  no  counsel  allowed 
you. 

RotewelL  My  lord,  I  request  that  my 
friends  may  be  allowed  to  come  to  me  in  the 
BMan  time  ;  I  have  been  a  prisoner  above  this 
mondi,  and  not  permitted  to  see  my  Mends, 
nor  they  to  see  me. 

/ost.  HoHcmay.  What  friends  would  yon 
have  ? — RoseweiL  My  relations. 

Just.  Waicot.  That  relations  is  a  large  word. 

Att,  Gen,  Truly,  Sir,  I  think  he  may  have 
liba^  to  discourse  with  any  person  in  the  pre- 
aenee  of  tbe  keeper,  1  shall  not  oppose  that. 

Kostmell,  Yes,  my  lord,  I  desire  no  other- 


Jost.  Waleot.  Who  do  you  name  to  come  to 
yoo? 

RoteaelL  I  have  poor  children,  that  desire 
and  long  to  see  me. 

inst.  HaUoway,  Who  do  you  say,  yon  would 
have  oome  to  you  ? 

HtnewelL  My  wife  and  children,  my  lord, 
that  are  my  bowels.. 

Att.  Gen,  In  the  presence  of  the  keeper  1 
cannot  oppose  it. 

Roteweli,  Will  your  lordships  please  to  al- 
k»w  coonael  to  oome  to  me  ? 
'  Jost.  HoUoamf.  We  cannot  do  it  by  law. 
The  court  is  to  fie  of  counsel  for  you  when 
yon  come  to  your  trial.  Tbe  *  court  will  not 
soflbr  any  thing  to  be  done  to  your  prejudice 
agamst  law. 

RMemetl.  Is  there  any  statute,  my  lord, 
that  forbids  the  giving  of  counsel  P 

Jost.  Holhwmf,  The  law  forbids  the  al- 
bwing  of  counsel  in  dapttal  causes :  unless 
vhere  matter  of  law  doth  arise. 

KoteufeU.  My  lord,  as  I  remember,  Fitz- 
kvris  had  counsel  alkiwed  him. 

hsA,  HoUiOwtty,  That  was  in  a  different 
<a«,  in  a  matter  where  there  were  special 
Jiiesdiaigs  ;  this  is  a  general  issue. 


Ait.  Gem.  That  was  in  a  matter  of  law, 
that  was  insisted  upon,  but  ^  it  is  not  so  here  ; 
if  this  gentleman  had  any  matter  of  law  to 
plead,  be  should  have  counsel  assigned  him 
too.  But,  Sir,  I  think  Tuesday  the  18th  of 
November  will  be  the  freest  ami  most  conve- 
nient day. 

Just  Hollowav,  Let  it  be  that  day  then. 

CL  (f  Cr.  The  18th  of  November  is  the 
day  of  your  trial. 

Rotezoeil.  But  my  lord,  was  not  counsel  al- 
lowed him  before  his  trial  came  on  ? 

Just.  Holloway*  Yes :  but  that  was  upon 
a  special  plea,  of  a  matter  in  law. 

RoteweU,  I  hope  you  will  consider  my  ease 
as  of  one  that  knows  not  the  law. 

CL  ofCr.  Tuesday  the  18th  of  November  is 
the  day. 

RotewelL  My  lord,  I  humbly  reouestthe  fa- 
vour that  any  person  that  can  speak  of  my  in- 
tegrity, may  come  and  testify  for  me. 

Att.  Gen.  Ay^Ky  \  you  may  ha^esubpCBnas 
out  of  the  office  for  any  body  who  you  will, 
that  are  to  be  witnesses  for  you. 

Just.  Wakot.  Tbe  officers  of  the  court  will 
do  all  things  that  are  requisite  and  legal  ffor 
you. 

Just.  HolUnoay.  Then  take  back  your  pri- 
soner, Keeper. 

Att,  Gen.    I  do  not  know  truly,  whether  the 

Sractice  of  tbe  court  is  not  Ut  commit  to  tbe 
larshalsea,  being  the  prison  of  the  county  of 
Surrey 

CL  of  Cr,  Sir,  it  may  be  one  or  the  other 
way,  as  the  court  thinks  fit.  As  long  as  the 
King's-bench  sits  in  Middlesex,  he  may  be  pri- 
soner still  in  tbe  Gate-house. 

Keeper.  Then  the  rule  of  the  court  is  that 
he  shall  come  again  then. 

CL  of  Cr.  \  es,  he  is,  by  rule,  to  appear 
here  the  18th  of  Nor  ember  next. 

Whereupon  he  was  carried  back  tp  the  Gate- 
house. 


Die  Martu,  Nov.  18, 1684. 

This  day  the  prisoner  was  brought,  by  rule, 
from  tbe  Gate-nouse  to  the  bar  of  the  Kuig's- 
bench  court  to  his  trial,  at  which  allthe  juogea 
of  the  said  court  were  present. 

CL  of  Cr.  Thomas  Rosewell,  hold  up  thy 
hand.  [Which  he  did.]  Those  men  that 
thou  shall  hear  called,  and  do  personally  ap- 
pear, are  to  pass  between  our  sovereign  lord 
and  thee,  upon  the  trial  of  thy  life  and  thy 
death  :  If  merefore  thou  will  cnallenge  them, 
or  any  of  them,  thou  art  to  spealc  unto  them 
as  thi;y  come  to  the  book  to  be  sworn.  Sir 
George  Sheeres,  baronet 

RotewelL  My  lord,  1  would  humbly  crave 
the  favour  of  your  lordship,  that  I  may  have 
the  use  of  pen,  and  mk. 

JL  C,  J.  (Sir  G.  Jeffreys)  Ay,  in  God's 
name  let  him  nave  pen  and  ink. 

CL  cfCr.  Swear  sir  George  Sheeres,  hart 

RotewelL  I  beg  I  may  &tve  pen,  ink  and 
paper,  before  he  w  sworn. 
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X.  C  X  Ay,  let  bini. 

Crier.  Look  upoa  the  prisoner.  Sir,  y«u 
shall  well  and  truly  try,  and  true  deliverance 
make  between  oar  sovereign  lord  the  kincf,  and 
the  prisoner  at  the  bar,  whom  ^rou  shall  h&re 
in  c^ai^  ;  and  a  true  yerdict  give  according 
to  your  evidence.  So  help  you  God.  [^Jural* 
Sir  George  Sheeres.] 

RosewelL  My  lord,  I  challenge  him. 

L.  C.  J.    That  you  cannot  do  now  be  is 
9Wom. 
•  RosewelL  I  was  surprised,  my  lord  ;    I  did 
not  know  it. 

X.  C.  X    I  cannot  help  it,  Mr.    Rosewell, 
you  must  mind  your  business.    We  cannot  un- 
.  swear  him  again.     Go  on. 

CL  of  Cr.  Sir  St.  John  Brodefick. 

Crier,  Look  upon  the  prisoner,  Sir  ;  You 
shall  well,  &c.   '  Jurat'  Sir  St.  John  firoderick. 

Rosewell.  I  challenge  him. 

X.  C.  J.  You  cannot,  Sir;  he  Is  sworn 
now. 

RosewelL  I  beg  your  lordship's  pardon ;  I 
was  surprized. 

X.  C.  J.  Let  us  not  spend  time  in  such  talk 
as  is  to  no  purpose  ;  I  tell  you  we  cannot  un- 
swear  bim. 

RoseaelL  I. desire,  my  lord,  my  challenge 
may  be  received,  I  was  going  to  speak — 

X.  C.  J.  It  cannot  be  ailer  bels  sworn  ;  we 
cannot  make  a  new  law  for  you.  Mind  what 
was  said  to  you  ;  if  jou  have  a  mind  to  chal- 
lenge any  body,  you  must  challenge  them  be- 
fore tbey  come  to  be  sworn. 

CL  ofCr,  Sir  Robert  Knightley. 

X.  C.  X  Mind  the  thing  you  are  about,  man : 
speak  now,  if  you  have  a  mind  to  challenge 
hun. 

Ros.  I  do  not  challenge  him. 

CL  ofCr.  Then  swear  him. 

Crier.  Look  upon  the  prisoner,  &c.  [Jural' 
sir  Robert  Knightley.] 

X.  C  X  Pray  now  mind  the  thing  you  are 
about;  you  are  looking  about  you  for  some 
private  mark,  or  hint  to  be  given  you  by  some 
Dody,  and  so  lose  your  time  of  challenging. 
You  must  challenge  them  as  they  come  to  the 
book  to  be  sworn,  and  before  they  are  sworn. 

Rm.  I  beg  your  lordship's  pardon ;  I  was 
minding  to  set  down  the  names  in  my  paper, 
because  I  am  to  take  notice  of  those  icnal- 
lenge  for  their  number. 

Zr.  C.  X  Yon  shall  have  all  the  fanr  advan- 
tages thatthe  law  will  allow  ;  you  shall  have 
your  full  number  to  challenge^  which  you 
may  do  peremptorily,  and  without  cause  as 
to  35  ;  and  as  many  awre  as.  you  can  .with 


Ros.  1a  there  any  one  to  note  the  number  ? 

X.'(J*  X  There  shall  be  sure  to  be  notice 
taken  that  yon  be  not  sorpriaaed  that  way.  You 
shall  have  ^  fiur  advaalagvs,  I  tell  you. 

Ros,  I  humbly  thank  your  lordshm. 

Ci.o/*Cr.  Sir  WiUiam£lli«t. 

Crier:  Look  upon  the  prisoner. 

Mp$.  I  chaUengehim. 

CL  of  Or.  m  €ews^  Woodrtofe. 
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Ros.  I  challei^e  him. 

CL  ofCr.  Sir  Cornwall  Bradsbaw. 

Ros.  I  challenge  him. 

CLofCr.  Sir  Thomas  Blodworth. 

Ros.  I  challenge  him. 

CLqfCr.  Antnony  Thomas,  esq. 

Crier.  Look  ppon  the  prisoner. 

Ros.  I  do  not  challenge  him. 

Crier.  You  shall  well  and  truly,  &c.  [Jam^ 
Anthony  Thomas.] 

CL  (^*Cr.  Francis  Brend,  esq. 

Ros.  I  challenge  him. 

CL  of  Cr.  James  Reading,  esq. 

Ros.  Is  it  Mr.  Justice  Reading  of  Sootfaw 
wark  ? 

X  C.  X.  Do  you  challenge  him  ornot  ?  yon 
may  if  you  will. 

Jtog.  '9Hy  lord,  my  reason  is,  I  have  heard 
much  of  hinoi,  but  never  had  an  opportunity  to 
know  him  till  now.  I  have  no  ezcepititfii 
against  him. 

X.  C.  X  Then  swear  him. 

CL  ofCr,  Thomas  Newton,  esq. 

Ros.  I  challenge  him. 

CL  qfCr.  Thomas  Vinoeni,  esq. 

Ros.  1  challecM^e  him. 

CL  qfCr.  Ambrose  Muschamp,  esq. 

Ros.  I  challenge  him. 

CL  of  Cr.  Ralph  Freeman,  esq. 

Ros'  I  challenge  him. 

CL  fffCr.  Joseph  Reeves,  esq. 

Ros.  I  challenge  him. 

CL  of  Cr.  AnUiony  Rawlins^  esq. 

Ros.  I  do  not  challenge  him.  [He  wim 
sworn,] 

CLqfCr.  Thomas  Overman,  esq. 

Ros.  I  have  no  exception  against  him.  £]B[e 
was  sworn.] 

CL  €fCr.  George  Meggot,  esq. 

Roi.  I  challenge  him.  r 

X.  C.  X  Crier,  Be  sure  you  bid  them  Joo^ 
upon  the  prisoner,  and  the  prisoner  look  ij^^od 
them,  that  he  may  see  what  he  does. ' 

Crier.  I  do  so,  my  lord. 

CL  of  Cr.  Samuel  Lewin,  esq, 

Rm.  I  have  nothing  to  say  against  him. 
[He  was  sworn.] 

CL  qfCr.  Lawrence  Marsh,  esq. 

Ros.  My  lord,  I  desire  to  know  how  many 
I  have  challenged. 

Ia  C.  X  He  shall  tell  you.    Count  them.« 

CL  ofCr.  Twelve.  Wh|it  say  you  to  JMr. 
Marsh  ? — Ros.  FchaUenge  him. 

CL  qfCr.  Ambrose  Brown,  esq. 

Ros.  I  challenge  him. 

CL  of  Cr.  John  Halsey,  esq. 

Hos.  I  challenge  him. 

CL  of  Cr.  John  Awburn,  esq. 

.Ros.  J  challenge  bim.  ' 

CL  of  Cr.  Heury  Flood,  esq, 

Ros.  I  challenge  hin^. 

CL  ofCr^  John  Parsons,  esq.  '  . ' 

Ros.  I  challenge  him. 

CL  ofCr.  John  PeUyward,  esq. 

*  See  »  Note  to  the  Case  of  Don  Paotoieoa 
Sn,  vol.  5,  p.  m. 
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CI  f'Cr.    Richard  Coldhani,  esq. 

JE«.  I  do  not    (challenge  him.    [He  wm 

CLffCr.  Robert -Sanders,  esq. 
Bm.  I  ^alleoge  him. 
CL  tfCr.  John  Heather,  esq. 
IZar.    I  do  not  challenge  htui.    [He  wat 
fworn.] 

Ci.  vfCr.  John  Austin,  esq. 
Ro**Praj,  Sir,  doth  this  make  twelve^  if  be 
be  sworn  ?—C/,  of  Cr.  Yes,  Sir. 

Rot.  Then  I  do  not  challenge  him.  [He  was 
svom.] 

CL  ffCr,  Crier,  count  these.    Sir  George 
oDeas. 
Crier.  One,  &c. 
CL  tfCr.  John  Austin. 
Cfier.  Twelve.     Good  men  and  true,  stand 
t»dlieraDd  hear  .your  evidence. 

the  tvehe  sworn  were  these  :  Sir  George 
Sheo^  nr  St.  John  Broderick,  sir  Robert 
£icMey«  AnthonyThomas,  James  Reading, 
Aa&ay  Rawlins,  Thomas  Overman,  Saniuel 
Levin,  John  Pettyward,  Richard  Coldham, 
John  Heather,  and  John  Austin. 

CLtfCr.  Thomas  Rosewell,  hold  up  thy 
kand.  [Which  he  did.]  Gentlemen,  you  of  the 
JBry,  look  upon^the  prisoner,  and  hearken  to 
his' cause.  He  stands  indicteid  by  the  name  of 
Thomas  Rosewell,  &c.  (Prout)  in  the  indict- 
mutatU  mutandis. — ^Upon  this  Indict- 
i  he  hath  been  arraigned,  and  thereunto 
I  pleaded  not  Guilty  ;  and  for  his  trial  hath 
pot  hunself  upon.  God  and  his  country,  which 
country  you  are.  Your  eharcfe  is .  to  enquire 
whether  be  be  Guilty  of  this  high  treason,  in 
— PTifT  and  form  as  he  stauds  indicted,  or  not 
QnSty.  If  you  find  him  guilty,  you  are  to 
CDqane  what  eoods  or  chattels,  lands  or  tene- 
Aests,  he  had  at  the  time  of  the  high  treason 
CBOBinitted,  or  at  any  thne  since,  to  your  know- 
ledge. If  you  find  him  not  guilty,  you  are  to 
cBqaae  whether  be  fled  for  it ;  if  you  find  that 
he  fled  for  it,  you  are  to  enquire  of  his  goods 
aid  chattels  as  if  you  had  found  him  guilty. 
If  TOO  find  him  not  Guilty,  and  that  he  £d  not 
iy  wr  it,  you  are  to  say  so,  and  no  more,  and 
hear  your  evidence.'  Crier,  make  procla- 
■kalioa. 

Crier,   O  yea,  O  yes,  O  yes !  Tf  any  one 

can  in^rm  my  lords  the  king's  justices,  the 

liag's  aeijeaot,  the  king's  attorney-general,  or 

dus  inmiest  now  taken,  of  the  high -treason 

vkereof  the  prisoner  at  the  bar  stands  indicted, 

kt  them  come  forth,  and  they  shall  be  heard  : 

Md  all  auumer  of  persons  that  are  bound  to 

p«  eiideoce  on  the  behalf  of  our  sovereign 

wd  tbe  k'mg  against  the  prisoner  at  the  bar, 

^tbeo]  come  forth  and  give  their  evidence  ; 

^aoir  the  prisoner  stands  at  the  bar  upon  his 

'^enmce:    or    they   forfeit   their  recogni- 

^.Phipps.  May  it  please  your  lordship, 
«rf  TOfl  girtlemfi»  of  the  jury 


II.  l6S4.-:/i>r  Higk  Treason.  [158 

Rof .  Hold  !  Hold !  I  crave  the  fiivour  that 
the  Indictment  may  be  read  in  Latin. 

L.  C.  J.  Ay,  with  all  my  heart,  let  it  bo 
read  in  Latin.  RVhich  was  done.] 

Ros.  My  lord,  I  humbly  crave  leave  to  speak 
a  word  or  two. 

jL.  C.  /.  What  would  you  have  T 

Ros.  I  beg  your  patience  for  a  word  or  two. 
I  find,  my  lord,  as  1  told  my  lords  upon  the 
day  of  my  arraignment,  that  my  charge  is 
very  black  and  high  :  and  ^  truly  if  I  were 
guilty  of  those  things  that  are  laid  to  my 
charge^ 

X.  C.  J.  You  are  now  going  to  be  tried  for 
them.     1  hope  you  are  innocent. 

Res.  T  humbfy  thank  your  lordship  :  1  beg 
you  would  hear  me  but  a  word  or  two. 

L.  C  J.  You  must  keep  up  the  method  of 
proceedings,  your  time  is  not  yet  come.  What 
IS  it  you  would  have  ? 

Ros.  My  lord,  my  soul  abhors  these  things, 
I  thank  my  God  for  it.  I  was  going  to  speak 
to  your  lordship,  to  know  whether  the  words 
of  a  natural  or  a  mad- man  be  treason  inlaw.' 

X.  C.  J.  No. 

Ros.  Then,  my  loixl,  the  ground  of  the 
question  is  this,  I  find  by  recollection  and.  con* 
sideration  of  the  words  laid  tu  my  charge,  that 
my  malicious  enemies  have  accused  me  of 
what  any  man  in  his  senses — 

L.  C.  J.  This  is  not  proper,  Mr.  Rosewell, 
at  this  time  ;  for  this  is  but  an  anticipation. 
You  must  hear  what  is  first  proved  against 
you.  We  must  keep  up  to  the  forms  of  law, 
you  shall  have  yCurfull  time  to  be  heard  what- 
soever you  will  say  for  yourself ;  but  you  must 
not  anticipate  tlie  cause  witlr  previous  dis- 
courses. 

Ros.  I  would  only  assert  my  own  inno- 
cency. 

L.  C.  J.  Not  yet ;  you  must  not  do  it,  nor 
you  shall  not  do  it.  When  it  comes  to  your 
turn  to  speak,  you  shall  have  liberty  enough  to 
make  your  defence  as  long  as  you  will.  Go 
on,  Sir. 

Mr.  Phipps.  May  it  please  your  lordship, 
and  you  c^entlemen  that  are  sworn :  the  pn- 
soner  at  the  bar,  Thomas  Rosewell,  stands  in- 
dicted. That  he,  as  a  ialse  traitor,  not  having 
the  fear  of  God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instigation  of  the 
devil,  and  endeavouring  to  disturb  the  peace 
and  tranqmllity  of  the  kingdom,  and  to  depose 
the  king,  the  14th  of  September  in  the  d6th 
year  of  this  king,  at  tlie  parish  of  Rotfaeritb, 
in  jour  eounty,  did  ialsly,  maliciously,  asd 
traitorously,  purpose  and  imagine  to  raise  a 
rebellion  within  the  kingdom,  and  to  deprive 
the  king,  and  depose,  and  puthino  to  death  and 
destruction,  and  the  government  to  change  and 
alter,  and  to  levy  war  against  the  king  within 
the  kingdom :  and  these  wicked  purposes  to 
bring  to  pass,  he  the  said  Thomas  Rosewell, 
the  said  14tb  of  September  in  the  36th  year 
aforesaid,  at  the  place  aforesaid,  falsly,  unlaw- 
fully, maliciously,  seditiously  and  traiterously, 
in  a  certain  unlawful  assembly,  then  and  there 
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ooDgre^atcd,  did  say  and  declare,  <  The  people 
'  make  a  flockine  to  the  king,  upon  pretence 

*  of  healing  the  king's  evil,  which  be  cannot 
9  do  ;  but  we  are  th^  to  wbpni  they  ought  to 
'  flock  :  for  we  are  priests,  and  prophets,  that 

*  Ci»n  beal  their  grievances.      yVe  have  now 

*  had  two  wicked  kings  together,  who  have 
<  permitted  popery  to  come  in  under  their 
*•  noses  ;  and  whom  we  can  compare  to  none 

*  but  the  most  wicked  Jeroboam.     But  if  they 

*  would  stand  to  their  principles,  be  did  not 
'  doubt,  but  they  shoula  overcome  their  ene- 
'  mies,  as  in  former  times,  with  rams-horns^ 

*  broken  platters,  and  a  stone  in  a  slin^.'  And 
this  is  laid  to  be  against  the  dut)'  of  his  allegi- 
ance, against  the  peace  of  the  KJng,  his  crown 
and  dignity  ;  and*  against  the  form  of  the  sta- 
tute in  that  case  made  and  provided.  To  this 
indictment  be  has  pleaded  not  guilty :  if  we 
proYe  him  guilty  of  this  matter,  you  are  to  find 
nim  guilty. 

Ait,  Gen,  May  it  please  your  lordship,  and 
you  gentlemen  of  the  jury  ;  these  traitorous 
wor£,  that  the  prisoner  at  the  bar  is  accuse«i 
of,  were  spoken  Of  in  a  Sermon,*  or  preach  > 
ment  at  a  conrenticle.  AsiA  though  the  gen- 
tleman does  pretend  to  much  innooaocy  ;  yet 
you  will  ^nd,  that  in  open  defiance  of  the  law, 
be  takes  upon  hinx  to  preach  against  the  law, 
not  only  of  the  land,  but  even  against  the  laws 
of  Almighty  God :  for  he  takes  upon  him  to 
be  a  preacher  against  a  rule,  than  which  nothing 
b  more  plain  in  all  the  Word  of  God,  viz. 
'  That  he  should  not  speak  evil  of  dignities^ 

*  nor  revile  the  prince  of  his  people.'  He 
knows  this  to  be  the  rule  of  the  Scripture ;  and 
yet  in  bis  constant  discourses,  (as  we  shall 
prov^  he  makes  it  his  practice  to  revile  the 
govenirtient  on  all  sides.  And  by  these  doings 
at  this  day,  gentlemen,  you  will  easily  uLder- 
stand  what  the  designs  of  these  conyenticles 
are ;  only  to  nurse  up  people  in  sedition,  and 
train  them  up  to  rebohon  ;  that  they  may  b^ 
ready  to  break  out  into  it  when  their  teachers 
advise  them  to  it.  jV¥e  shall  call  our  witnesses, 
and  prove  to  you,  that  this  is,  and  has  been  the 
constant  tenor  of  his  discourse,  viz.  ReviUng 

,  of  the  goyemment ;  and  there  is  almost  no 
text  of  Scripture,  but,  in  his  way  of  perverting 
it,  he  has  turned  against  the  government.  We 
shall  shew  this  to  be  the  habitual  course  and 
practice  of  him  who  pretends  to  be  so  honest 
and  so  innocent  a  man.  Crier,  call  Elizabeth. 
Smith,*-— Hilton,  and  Farrar. 

Then  some  of  the  counsel  at  the  bar,  being 
talking  among  themselves,    the  Lord  Chief 
'   Justice  reproved  them  for  it. 

L.  C.  J.  Look  you,  gentlemen,  you  must 
not  have    interlocutions   among    yourselves. 

*  See  something  concerning  a  Sermon  bdn^ 
an  overt  act  of  treason  in  the  arguments  con- 
cerning the  examination  of  Daniel  Stuart, 
when  he  was  for  the  third  time  produced,  as  a 
witness  for  the  prisoner  in  Hardy's  Case,  a.d. 
1794|  in  this  Collection. 


And  you.  Gentlemen  of  the  'Jury,  I  mnst  tell 
you,  if  any  one  whisper  any  of  you,  you  ought 
to  acquaint  the  court  with  it.  It  is  your  duty 
to  be  directed  by  tlie  court,  and  the  evidence. 
Here  is  a  man's  life  in  auestion,  and  that  is  a 
very  weighty  thing  :  ana  you  must  not  take 
any  private,  insinuations,  but  only  hearken  to 

J rour  evidence,  and  mind  what  is  spoken  pub- 
icly,  t|iat  the  prisoner  may  be  able  to  g^ve  an- 
swer to  it.  V 

Ro$,  I  humbly  thank  your  lordship. 

At^.  Gen.  Where  are  Airs.  Hilton  and  Mrs. 
Smith  .^  [They  werie  all  sworn.] 

Ilos,  1  do  humbly  request  one  favour  of  the 
court. 

X.  C.  J.  What  would  you  have  ? 

'Rot.  I  humbly  beg  they  may  be  examined 
separatim, 

L.  C.  J.  They  shall. 

Km,  I  humbly  thank  your  lordship, 

L.  C.  J.  Who  do  you  begin  withal,  Mr.  At- 
torney ? 

Mr.  Jonet.  My  lord,  we  shall  begin  witli  Mrs. 
Smith. 

L.  C.  J.  Then  you  must  make  way,  that 
the  other  witnesses  may  go  otit  of  hearing.  You 
Crier,  make  way  for  them  ;  and  see  that  they 
be  set  where  they  may  not  hear.  [Which 
%vas  done.] 

Att,  Gen.  Come,  Mrs.  Smith,"  pray  give 
my  lord  and  the  jury  an  account  whether  you 
have  been  at  any  meeting,  where  this  gentle-  * 
man  has  been.?  Whether  you  know  him  f  and 
what  you  heard  of  him  ? 

Smith.  I  heard  birti  say  this — 

L.  C.  J.  Hold  a  little.  W^at  is  this  woman's 
name,  Elizabeth  Smith  P 

Att.  Gen.  Yes,  my  lord.  Were  you  by  at 
any  of  his  conventicles  ? 

Smith.  Sir,  I  have  been  ever  since  the  30th 
of  July,  until  that  day  for  which  he  was  taken, 
but  one  Sunday. 

Att.  Gen.  Uive  my  lord  an  account  of  what 
you  heard.— iSwiM.  Yes,  Sir. 

L.  C.  J.  Where  was  it  that  his  meeting-house 
was? 

Smith,  He  had  several  houses,  private  houses, 
and  a  public  house  of  his  own. 

LJ  C.  /.  Where  ?  In  what  place  ? 

Smith,  In  Salisbury- street,  near  his  oivn 
dwelling. 

L.  C.J.  Where  is  that? 

Smith,  In  Rotherhith. 

L,  C.  J.  You  were  frequently  there  yon 
say  ?— 5ffK7A.  Yes,  my  lord. 

L,  C,  J,  What  number  of  people  might  be 
there,  as  you  guess  ? 

Smith,  I  believe  there  might  be  400  people, 
or  300  commonly. 

L,  C.  J,  What  sort  of  people  were  they  ? 

Smith.  Men  and  women,  house-keepers. 

L,  C,  J,  Well,  what  did  you  hear  him  say  ? 

Smith,  I  can  give  you  an  account  oT  his 
sermons  several  days. 

£.  C.J.  Do  so. 

Smith.  The  first  notice  that  I  took  of  an  W 
thing  concerning  the  government,  was  upo^ 
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SmUh.   Ooe  Mr.  Paul  8hed;  tnd  bewas 
ftii|P7  at  my  coming  with  pattens, 


you 


Ike  ITtb  of  Apgnal,  and  that  itaa  cono^niiig 
\m  ■■|f!fffy  ;  m  then  io  bia  prayer  aiWr  aer- 
■am  he  wiahed  be  might  not  offend  God  in 
amnigfiMrtbekiiig;  but  that  it  might  please 
&M  M  •peD  his  eyesy  and  the  tioMa  might 
tann. 

4tt.  Gem.  What  other  things    ha^e 
heard  him  say  ? 

SmUk,  The  nest  time  that  I  heard  hitn  was 
^  next  Sunday  again,  and  that  was  in  Weat- 
Jbae,  in  a  honae  there,  and  then  he  was  speak- 
ing of  Sodom  and  Gomorrah,  and  he  brought 
in  tins  proof,  not  doubting  bat  if  there  bad 
been  ten  hghtecras  persona,  the  city  had  not  been 
destroyed:  but  be  did  not  mean  recor- 
ders, nor  lord-mayors. 

JBos.  What  day  was  that,  mistress  ? 

Smiik.  The  Sfld  of  August. 

Ait,  Gen.  Well,  what  did  you  hear  him 
speak  upon  the  day  intheindictmentrtbe  14th 
sr  September  ? 

Smuth.  fle  aaid,  <  The  people  made  a  fle(^- 
'  ing  to  the  king,  to  cure  tne  king's-evil,  which 
'  he  (soold  not  do  ;  but,'  says  he,  *  we  are  they 
'  Ihey  ahoold  flock  unto,  for  we  are  priests  and 
*piopbels,  that  by  our  pravars  can  cure  their 
'  giierances.'  He  said,  *'  We  hare  now  had 
'  two  wicked  kings  together,  which  have  per- 

*  Butted  Popery  to  come  in  under  their  noses, 
'  aad  coold  he  compared  to  nothing  but  to  most 
'  wicked  Jeroboam.'  And  then  after  he  had 
pseacbeda  good  while,  again  he  safd,  <  If  they 

*  would  stand  to  their  principlea,  he  did  not  fear 

*  hot  they  should  overcome  their  enemies,  as 

*  in  former  times,  with  broken  platters,  rams- 
'  faoiiis,and  a  stone  in  a  sHng.' 

L,C.J.  When  was  this? 

Smith.  Thia  was  upon  the  14th  of  September. 

JLC.J.  WherewasitP 

SmUk.    At  one  Captain   Daniel    Weldy's 


JLC.J,  What  ia  he,  a  seaman?    ' 

Smiik,  Yea,  and  he  nraved  for  him,  being 
Aen  at  aea,  and  his  son  boto,  who  was  iJI. 

JL  C.  /.  How  many  do  you  think  might  be 
pcaent  there  at  that  time  ? 

Smith.  There  was  a  k»w  parlour  full,  and  a 
little  room  np  six  steps ;  and  where  he  preached 
wia  np  obe  pair  of  ataiia,  there  was  a  large  room 
adaganet. 

L.  C.  J.  Where  did  he  stand  ? 

Smith.  In  the  door-case  of  that  room,  that 
die  soond  might  go  up  and  down. 

L  C.  /.  fifow  many  people  in  nnmber  m%ht 
dbcre he, think  you? 

Smith.   1    cannot  tell,  my  lord;    a  gveat 

L  C.  J.  How  many,  aa  nigh  as  yon  can 
gaenor  think? 

imth.  Several  hundreda  of  them. 

L  (X  J.  Do  you  know  any  of  them  ?  Were 
iWr  people  of  any  quality  ? 

Smth.  YaSylKiiowa  great  ma^y  of  them  ; 
vcttil  of  them  are  in  the  court,  and  about  the 
hlsow 

.IC.'X  WhosliXMlat  the  door  anaiet  you 


for  they 
made  an  impression  In  the  groiind,  and  gave 
notice  to  others,  that  there  was  company  there : 
and  I  promised  him  I  wofild  come  no  more  with 
them. 

Just.  Wakot.  Was  he  door-beeper  ?  What 
iahe? 

Smith.  A  brasier,  I  think. 

JusL  HoUoway.  Had  yon  any  notice  of  a 
conventicle  that  ti^as  to  be  there  f 

L.  C.  J.  Ay ;  tell  us  how  you  came  thither  ? 

Recorder,  (i^r  Thomas  Jentter.)  How  came 
you  to  find  it  out  that  there  was  a  meeting  at 
such  a  place  ? 

Smith.  At  first  1  found  it  by  dogging  of 
people  as  they  went  along ;  and  afWrwarda^ 
there  were  people  set  commonly  at  a  place 
called  Cherry- sarden  stairs  to  give  notice ;  and 
sometimes  1  asked  there,  and  sometimes  1  went 
to  Mr.  Shed's  bouse  to  enquire. 

L.  C.  J.  Shed,  yon  say,  was  present 'there 
then  ? 

Smith.  Yes,  he  let  me  in. 

L.  C.  J. .  What,  he  was  the  man  that  ma- 
naged the  conventicle.  He  was  derk,  I  sup- 
pose ;  was  he  not  ? 

Smith.  I  never  heard  him  say  Amen  ;  hnt  I 
have  heard  him  expound  in  the  conventicle 
sometimes. 

X.  C.  J.  Oh,  he  was  a  journeyman  pteacher, 
it  seems. 

Recorder.  Pray  was  there  any  atore  of 
Watermen  and  Seamen  there  ? 

Smith.  Yes,  abundance  from  Rotherhith,  or 
thereabouts. 

L.  C.  J.  Which  way  came  all  the  people 
that  were  there  ? 

Smith.  From  Deptford  and  Rotiierfaitii,  add 
all  thereabouts. 
'    X.  C.  J.  Waaitnear  the  water-aide  ? 

Smith.  Yes,  not  far  irom  it. 

L.  C.  J.  Well,  Mr.  Attorney,  have  you  any 
more  questions  to  aak  her  ? 

Att.  Gen.  No,  I  thmk  not  Mrs.  Smith, 
vou  have  heard  him,  yonaay,  at  other  daya; 
how  did  he  use  to  treat  the  govemment  in  nii| 
preaching  at  other  times  ? 

liaf.  My  lord,  I  beseech  year  kirdahipa  to 
-  tell  me  whether  these  questions  are  proper  >  to 
be  put,  it  not  relatbg  to  the  matter  tnat  lam 
accused  of? 

L.C.  J,  Yes,  yes,  to  give  an  aooaunt  of 
the  disposition  of  your  mind  }  very  proper  as 
can  be.  * 

Hot.  Because  it  is  not  part  of  my  charge, 
and  I  cannot  be  prepared  to  answer  it. 

JL  C.  J.  Wiien  the  kmg's  counsel  have 
done  with  her,  yon  may  ask  her  any  questions ; 
but jyou  must  let  them  go  on  i&rst. 

Att.  Gen.  My  lord,  it  is  charged  that  he 
vpoke  theae  words  with  a  traitoroua,  malicious 
mind ;  and  what  better  evidence  of  such  a 
mind  than  biansualdisoounea  ? 

Smith.  The  Slstof  August,  I  heard  him 
preach  at  IHml  Shed's  house ;   and  there  ho  . 
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lived  at  the  upper-end  of  Graoe-cburch^street, 
about  ibis  time  eighteen  ^'ears  agone ;  1  name 
no  body,  says  he,  you  alf  know  him  whom  I 
mean  ;  And  there  came  a  certain  poor  man  to 
him  ;  he  was  not  a  fioor  man  neither,  but  a 
carpenter  by  trade,  one  that  wrought  for  his 
living,  a  labouring  roan  ;  and  toM  that  ffreat 
man,  if  he  would  take  his  advice,  he  would  tell 
him  how  to  quench  the  fire,  but  he  pished  at 
it,  and  made  lighi  of  it,  and  would  not  take 
his  advice.  \V  bich  if  it  had  not  been  for  that 
great  man,  aod  the  lord  mayors  and  sheriffs 
that  have  been  since,  neither  tnat  fire  in  Lon^ 
don,  nor  the  fire  at  Wapping,  nor  the  fire  at 
South wark,  had  gone  so  far  or  come  to  what 
thev  did. 

£.  C.  J.  There  was  a  great  man  that  lived 
at  the  upper-end  of  <  vrace- church -street ! 
Who  did  he  mean  by  that? 

Recorder.  He  m^nt,  we  shnpose,  sir  Tho- 
mas Bloodwortb,  that  was  lord-mayor  at  the 
lire-time. 

L.  C.  J.  He  did  not  live  there  then. 

Recorder,  It  seems  he  said  so. 

Ait,  Gen.  Pray  Mrs.  Smith,  let  me  ask  you 
one  question.  How  far  were  you  off  from  hiro ; 
and  where  did  you  sit  this  14th  day  of  Sep- 
tember, when  you  heard  him  say  those  words 
you  speak  of? 

*  Smith.  I  sat  upon  the  bed,  and  he  was  stand- 
mgatthe  door. 

Att.  Gen.  My  lord,  we  have  done  with  this 
witness  at  the  present. 

L.  C,J,  Now,  Mr.  Rosewell,  if  you  will, 
you  may  ask  her  what  questions  you  please. 

Ro$.  My  lord,  I  was  before  going  to  beg 
your  pardon  tor  my  weakbess,  being  altogether 
unacquainttd  with  these  thiuffs :  aud  that  yon 
would  look  upon  me  as  one  that  is  inous  con^ 
$ilii,  and  pardon  any  thing  that  comes  from  me 
impertinen;^Iy.  I  cannot  speak  to  her  as  a 
lawyer  to  sift  her,  and  search  out  the  truth  ; 
will  your  lordship  give  me  leave  to  speak  to 
her  as  a  divine  ? 

X.  C.  J.  Ask  her  what  oucsticns  you  will, 
but  we  will  not  have  any  or  your  preachments 
here.  .  You  must  consider  where  you  are,  you 
are  not  now  in  your  pulpit,  but  at  the  bfir  ;  I 
assure  yon  we  do  not  intend  to  make  ■  a  con- 
ven^e  of  the  King's -bench  court. 

Rot.  Mv  lord,  I  meant  only  to  endeavour  to 

convince  her,  by  putting  some  questions  like 'a 

divine,  to  her.     For  I  pity  tliem  though  they 

.  envy  noe  ;  and  I  bless  my  God,  have  prayed 

for  tlietn  many  times  since  my  imprisonment. 

L,  C.  J.  Well,  wdl ;  do  not  stand  to  com- 
roetid  yourself  now,  this  is  not  your  time  of 
making  your  defence :  Only,  if  you  will  ask 
this  witness  any  questions,  you  may. 

Ros.  You  are  under  an  oatli,  mistress. 

Smith,  I  am  so,  Mr.  RosewelL 

Rot.  Are  you  sensible  what  an  oatli  is,  and 
the  great  obligation  you  are  under  by  it  to  tes- 
tify nothing  but  the  truth  ?  As  you  will  answer 

it  to  the  great  God 

X.  C.  J.  Look  vou,  Mr.  Rosewell,  ask  bef 
any  quQitioDs  to  the  biunew  that  ahe  hai  here 


testified  ;  but  do  not  preadi  to  her.  It  is  not ' 
your  work  to  catechise  the  witnesses,  that  is 
the  duty  of  the  court,  and  we  shall,  no  doobty 
take  care  to  do  our  duty.  And  I  will  tell  her, 
to  sitve  your  preachment,  she  is  in  the  presence 
of  the  great  Uod  of  heaven  and  earth,  before 
whom  we  must  appear  at  the  great  day  of 
judgment,  to  give  an  account  of  every  word 
we  speak.  And  you  are  under  an  oath,  and  if 
in  case  you  tell  one  tittle  of  a  lye  in  your-lesti'Y 
mony  against  the  prisoner  at  the  bar,  who 
stands  now  to  be  tried  for  his  life,  it  will  be  just 
with  the  great  God  to  sink  you  down  into  hell- 
fire  immediately.  Therefore,  I  require  you» 
upon  your  oath,  not  to  speak  one  word  but 
what  IS  truth. 

Smith.  My  lord,  I  assuile  you,  I  wiU'  rather 
say  lcs5i^  than  add  any  one  tittle. 

L.  C.  J.  Mr.  Rosewell,  ask  her  what  you 
will,  but  do  not  give  yourself,  nor  i|s,  the 
trouble  of  a  preachment  to  teach  her  the  obli- 
gation of  an  oath  ;  for  she  very  well  knows. 
It  seems,  what  it  is,  and  savs  she  will  rather 
speak  less  than  more  than  toe  truth. 

Roi.  I  humbly  th^k  your  lordship  for 
what  you  have  said  to  her.  Mrs.  Smith,  pray 
was  you  at  Rotherhith  the  14tli  day  of  Sep- 
tember ? 

Smith.  Yes,  that  I  was. 

Res.  Did  you  come  alone?  or  whom  came 
with  you  ? 

Smith.  Mrs.  Hilton  came  along  with  me, 
and  another  gentlewoman,  and  Mr.  Shed  let  us 
in  all  together. 

Roi.  Who  is  that,  Mrs.  Hilton  ? 

Att.  Gen.  Vou  will  see  her  by  and  by,  Iff r. 
RoseWeil.  1 

Rat.  Where  did  you  meet  Utfether  .^ 

Smiilt.  Mrs.  Hilton  lay  with  me  all  night, 
and  we  were  together  the  day  before. 

Rot.  What  time  did  you  come  thither,  pray, 
mistress? 

Smith.  I  came  thither  before  seven  of  the 
clock,  before  you  came,  Sir. 

Rot.  And  I  pray  whpse  house  came  you  to 
at  Rotherhith  ? 

Smith.  We  are  informed  it  was  captain 
Weldy's  house. 

Rot.  Are  you  sure  it  was  his  house  ? 

Smith.  As  they  did  tell  us,  it  was  captain    . 
Daniel  Wcldy's. 

Rot.  1  pray,  mistress,  what  room  were  you 
in  thtre? 

<^'f  A.  We  were  up  one  pair  of  stairs.  There 
IS  a  little  room  we  come  at  sooner;  but  we-  ^ 
were  in  the  room  with  the  bed ;  and  there  was 
one  Mr.  Atkinson  there  that  was  in  mourn- 
ing, and  there  were  two  or  three  boys  of  hi« 
With  him  that  sat  upon  the  bed,  and  their  shoes 
were  plucked  off,  that  they  might  not  dirt  die  ; 
bed ;  and  I  gave  him  hisboy's  shoes  from  un^er 
the  bed. 

Rot.  Pray  where  did  I  stand,  mistreK,  do    i 
yon  say  ? 

5/m7A.  In  the  door-case. 

X.  C.  J.  What  boy  is  that  you  speak  of?        :■ 

Smith.  Two  boys  that  oame  m  inAk  ose    | 
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;    bis  r^ttioDk^  I  soppoie  they 


JEk  Pkrmv  haw  did  the  senrice  beg^n? 
Jb<4.  VbutiK^yoiirtextoiilof  the^istof 
tlHH  was  &e  chapter,  to  the  best  of 


Eof.  fiat  I  ask  you.  Mistress,  how  did  the 
wsi^hip,  the  service  hegin  ? 

L.  C.  /.  Yoa  mean  your  prayer,  you  do  not 
SK  to  caO  it  aerrice. 

&BfA.  Yoo  made  a  prayer. 

'Bmhu  Was  it  begun  with  a  chapter,  or  a 
f^sk[i,«rh0w? 

SmUL  Tliere  was  no  psalm  ;  a  long  prayer 
yea  made,  as  Toa  used  to  do  formerly. 

Ras.  How  long  was  that  ? 

SkmA,  It  was  always  used  to  be  about  thfee 
^^■itORi  of  an  hour  long. 

Bpt.  Was  there  any  chapter  read  ? 

Saili.  There  was  no  chapter  before  you 
lMk|«Br  text,  as  1  heard,  and  I  was  there  be- 
^yea. 

B!bl  upon  what  occasion  then  were  these 
wmk  tfoL^  if  there  was  no  chapter  read  ? 

Smtk.  I  say  there  was  none  till  you  took 
Wiirieat,  and  then  you  spoke  those  words. 

Rm.  But  bow  came  those  words  in  ? 

Smith,  You  always  took  a  whole  chapter, 
and  e]^unded  all  along. 

Boi.  A  long  text  for  one  .sermon,  mistress. 

L.  C.  J.  Yes,  yes,  we  know  you  haye  a  fine 
wav  of  preaching. 

Kn,  Well,  l^l^ress.  Upon  what  verse  of 
the  chapter  were  these  words  spoke,  about 
flsddng  to  the  king  to  cure  the  king's  evil  ? 

Smith.  I  cannot  DC  punctual  to  the  particular 


JL  C.  J.  Nay,  I  suppose  you  seldom  keep 
to  your  text  I  am  sure  there  was  never  a 
vene  in  any  chapter  that  warranted  the  speak- 
lag  of  any  each  words  as  these. 

Smiih,  3Iy  lord,  I  cannot  be  punctual  to 
^  particalar  verse.  It  was  within  five  or  six 
verses  of  the  banning,  J  believe. 

iios.  Then  upon  what  occasion  came  in  the 
wocds  about  the  two  wicked  kings  ? 

Smiik,  In  preaching  you  brought  it  in  by 
other  prooft. 

L.  C.  J.  Why,  man,  there  can  be  no  occa- 
son  for  speaking  of  those  words.  You  spoke 
thesa  without  any  occasion  at  all.  No  body 
can  tell  what  occasion  you  had  to  speak  them. 

Roc  But,  my  lord,  I  suppose  there  may  be 
some  eoheccooe  in  my  discourse.  I  woald 
know  how  they  were  brought  iu  ? 

L,  C.  /.  Who  can  tell  the  occasion  ?  Do 
yoBsric  me  what  reason  any  man  has  to  speak 
treann  ?  I  tell  you  there  is  none  at  all  to  be 
given  for  it 

Smth.  One  of  your  proofs  in  your  preacli- 
mg  was  concerning  Dalilah  and  hampson,  and 
yoa  brought  in  that  proof  concerning  the  king's 
Bang  of  women,  it  was  out  of  tlie  Judges.  And 
be  said  he  did  not  question,  but  that  in  the  end 
tbe  whores  would  serve  the  king,  as  that  whore 
BiDahdid  Sampson. 

I.  C.  J.  Was  this  at'the  same  time,  upon 
tbestmeday? 


Stiuih.  Yes,  it  was  upon  the  14th  of  Sep. 
tember. 

Rm.  If  it  please  yon,  my  lord,  these  are 
not  words  that   are"  charged   in    ibe   infor-' 
matk>n 

JL.  C.  J.  You  draw  it  upon  yourself  by  your 
questions. 

Ko$.  If  they  were  spoken,  (upon  that  hy- 
pothesis, [  say,  if  they  were  spoken  ;  but  I 
deny  the  thesis,  I  abhor  the  thoughts  of  them) 
I  would  know  how  they  were  brought  in,  uuder 
what  verse  ? 

L.  C.  /.  Ay,  I  take  3*ou  ri^ht  ,as  t<5  that, 
you  do  deny  it ;  and  they  are  not  in  the  in- 
dictment. 

Smith. '  I  cannot  bb  punctual  as  tp  the  verse. 

Roi.  Pray  upon  what  account  di.1  come  in 
the  two  wicked  kings  ? 

Smith    1  cannot  tell  tlie  verse,  truly. 

Ros.  How  came  in  that  ab.>ut  Jeroboam  ? 

L.  C.  J.  How  can  she  tell  how  you  bring  in 
treason  ? — Rot.  My  lord 

L.  C.  J.  Nay,  nray,  Sir,  hear  me  a  little. 
You  shall  have*  all  the  liberty  to  defend  your- 
self that  the  law  can  allow  of.  We  are  ae» 
countable  to  the  law  upon  our  oaths  to  do  jus- 
tice, and  are  as  much  accountable  to  Heaven 
for  our  actions,  as  you  or  any  prisoner  that 
comes  to  this  bar  is  to  the  law  iur  your  ac- 
tions. But  do  you  ask  what  reason  you  spuke 
treason  for  ?  I  tell  you  no  reason  can  be  given 
for  it 

Just.  Hvl,  Do  you  think  any  of  your  audi- 
tors can  give  an  account  of  the  connection  of 
your  whole  sermon  ? 

L.  C.  J.  When  you  talk  besides  the  cushion, 
do  you  think  any  man  alive  is  able  to  give  an 
account  how  you  come  to  ramble  and  talk 
treason  ? 

Ros.  Can  you  tell,  mistress,  when  that  was 
spoken,  of  standing  to  their  principles,  and 
their  rams'-homs,  6cc. 

Smith.  That  was  at  the  latter  end  of  your 
sermon. 

L.  C,  J.  When  you  had  said  there  were  two 
wicked  kings,  tlien  presently  you  were  for 
standing  to  your  principles,  and  overcoming 
your  enemies.     % 

Just.  Hoi.  It  seems  she  was  very  intent  upon 
yotir  sermon. 

i.  C,  J.  For  my  part,  I  wonder  bhe  can  re- 
member so  much  as  she  does.  It  is  much  she 
can  remember  such  stuff  as  this. 

Ros.  The  God  of  truth,  my  lord,  I  hope 
will  manifest  the  truth.  Pray,  mistress,  were 
these  words  spoken  one  just  after  another  in 
my  discourse  ? 

Smith.  No,  they  were  not ;  but  they  were 
all  si>oken  at  that  time. 

Just.  Hoi.  Have  you  done  with  her  ? 

Ros.  No,.niy  lord,  J  bnuiblv  bti^ecch  your 
favour  and  patience  a  liitle.  Pray,  mistress 
Smith,  did  you  write  ? 

Smith.  Tdid  not  write  till  I  came  home,  and 
after  1  came  home  i  did  wrlt<;  li  down.  Several 
that  were  there  did  write  down  your  sermon. 

Ros.  Several  of  whom,  do  you  mean  ? 

Smith.  Several  of  ^-our  congregation,  Sir. 
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thii  iirilic«aMtini«tiD,  and  by  imy  ^T  «- 
sertioQ. 

Ros,  YoorkrMiipwiB  pardmi  my 
D688, 1  am  ignorant  of  tiM  bw. 

L.  C  J.  And  we  wUl  tak«  «are  yon 
have  nothing  done  to  your  pr^adioe  ^wt  ]m 
ag«inailaw. 

Rot.  f  bambly  thank  your  lordafaip.  Mia* 
tress  Smith,  upon  yonr  oath,  yoo  say  Mr.  Shed 
was  at  that  conventicle  ? 

Smith.  Yes,  he  let  me  in  at  the  door,  and 
was  angry  with  me  tliai  I  would  come  so  ninur 
the  place  with  my  pattens ;  be  said  it  aMght 
gfive  occasion  of  sospicioo. 

Ros.  You  were  saying  you  heard  himex- 


Bm,  DkL  ^oar  comptmons  write  f  And 
pray  where  did  you  first  write  down  theae 
wordsP 

'  Smith.  After  I  came  home  I  set  them  down, 
word  for  word  to  a  tittle,  as  they  were  spoken, 
as  near  as  I  conld  remember  what  you  spoke. 

Rot.  Was  any  body  with  you  when  yon  set 
them  down  ? 

Smith,  Yes,  my  own  family;  saw  me  write 
them  down ;  and  the  other  witness  was  with 
me ;  and  afterwards  we  went  to  the  Bnll  and 
Mouth,  the  iluaker's  meeting-house. 

Ro$,  What  other  Witnesses  were  by  when 
you  set  them  down  ? 

Snuth,  There  was  my  husband,  my  appren- 
tice, and  my  child. 

Rn  A»l  did  you  set  them  down  just  ex- 
actly OS  you  have  sworn  them  upon  this  in- 
dictment ? 

Smith,  Yes,  to  the  best  of  my  knowledge. 

Ro$.  Upon  your  oath,  in  the  presence  of  the 
gfreat  God,  did  you  set  them  down  as  they  were 
spoken  ? — Smith,  Yfes^  I  tell  you. 

L/  C,  J.  Ay,  I  would  ask  y^u  that  question ; 
did  you  (1  speak  to  you  as  in  the  presence  of 
the  giieat  God,  and  upon  your  oath)  set  down 
his  words  just  as  he  spoke  them  in  substance  ? 

Stmlh.  Yes,  1  did  to  the  same  substance  as 
near  as  I  could  remember. 

Roi,  Pray  what  other  words  were  spoken 
between  these  woitls  in  the  indictment,  if  they 
were  not  all  spoken  together  f 

Smith,  One  thing  I  do  remember  more  that 
you  said  that  day.  You  said  there  was  a  word 
they  called  canting ;  but  for  your  part  you 
did  not  understand  what  it  meant,  unless  it 
were  this ;  You  s>aid,  vou  chanced  to  go  by 
one  of  the  great  churcnes ;  where  peeping  in, 
you  saw  a  man  with  a  white  surplice,  and  (he 
oigaos  were  going,  and  they  were  canting,  and 
singing  the  Litany,  the  Creed,  and  the  Ten 
Commandments,  with  a  Ha-ha-ha>ha-ha.  For 
your  part,  you  were  ashamed  to  hear  it :  and 
this  you  said  was  all  the  canting  you  knew. 

Att,  Gen,  You  will  drflw  this  upon  yourself. 

JRof.  I  am  sorry  to  hear  this  indeed,  my 
lord. 

L,  C,  J.  So  am  I  too,  with  all  my  heart,  I 
will  assure  you. 

Ro$,  You  say  you  set  down  the  words  the 
same  day,  When  you  came  home  ? 

Smith,  Yes,  I  resoWed  so  to  do,  when  I  came 
away  from  the  meeting,  to  write  them  down  as 
soon  as  I  came  home. 

Rot.  Did  you  confer  with  any  body  about 
these  words  r 

Smith,  Not  till  I  came  to  a  jnstice  of  peace, 
and  discoTei«d  it. 

Rot,  What  Justice  of  peace  was  that  whom 
ynu  discovered  it  t&? 

Smith,  The  Recorder  of  London. 

JRof.  And  you  swear  these  were  the  words 
tliat  I  spoke  ?' 

Smith,  Yes,  as  near  as  I  can-remember. 

X.  C.  J.  If  she  swear  the  substantial  part  of 
them,  it  is  enough,  though  the  very  exsct  words 
she  dodi  not  swear :  for  ^e  words  are  laid  in 


pound.    Where  was  that  pray  ? 

Smith,  Yes,  that  I  did,  at  Mr.  Crookshanka's 
house  ;  and  I  heard  him  another  time 

Ros,  What  was  the  day  in  August  that  yoa  ' 
say  you  came  first  to  hear  me  P 

Smith,  I  do  not  say  it  was  in  August,  but  in 
July,  that  I  came  first  to  hear  you,  the  80th 
ofJuly. 

Ros,  You  say  I  preached  in  the  public 
meeting-place ;  what  day  was  that,  pray  ? 

Smith,  The  10th  of  August,  to  the  bestef 
my  remembrance ;  it  was  the  fouth  Sunday^ 
as  I  remember,  that  I  heard  you  there. 

Rm,  Haye  you  not  sworn  against  ccMTeii- 
tides  in  other  places  ? — Smith.  Yes, 

Ros,  What  eouTenticles  P 

Smith.  If  my  lords  please  to  ask  me,  I  shall 
giTe  ^n  account. 

Ros.  Hare  you,  or  have  yon  not  ? 

Smith.  Yes,  several ;  thoueh  I  never  bewrd 
any  thing  spoken  in  any  of  tkem  against  the 
king,  but  at  your's. 

Kos.  Did  you  swear  a  oonventKle  against 
one  Mr.  Hal&s  ? 

Smith.  I  swore  it  by  confession. 

Rot.. Were  you  at  that  conventicle  P 

SntUh.  $9o,  I  Was  not,  but  I  swore  it  bj 
confession. 

Rot,  What  day  was  that  cftnventicle? 

Smith.  As  they  told  us,  it  was  the  ISIfa  of 
July. 

]((».  Was  there  any  thing  dono  upon  that 
conviction  P 

Smith.  Yes,  hepaid  his  money  that  Was  set 
upon  him,  and  never  made  any  appeal ;  him 
wife  confessed  it. 

Rot.  What  other  conventicles  have  yoitf 
been  atP 

Smith.  Concerning  you,  do  you  mean  ? 

Rot.  No,  any  i)tlier  conventicles  of  the  Fa- 
natics that  you  have  sworn  against  P 

Smith.  I  do  not  knew  whether  that  be  a 
proper  question. 

Rot.  What  say  yon,  mistress  Smith  f 

L.  C.  /.  No,  no;  that  you  must  not  ask  her, 
that  is  to  accuse  herself. 

Just,  Hoi.  You  must  not  ask  her  anytbiii^ 
but  that  you  stand  here  charged  with. 

L.  C.  J.  You  must  not  ask  her  any  thing' 
that  maymake her  obnoxious'to toy petmlty « 

Just.  Waicot.  Do  you  ask  her  any    " 
qnestwns? 
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IwaDfiwcMly,  injrkH,  IlM|t]F«ar 

Pk«j,  BlistKM  Smilhy  Were  Yott  ft 
•euMk  ft  esnvntiole  •!  ene  Mirtrtni 

&BeA.  Yei,tlifttlhftdli7coafe88iOD«riMr 


^/  Ay, 


Mm.    Wftft  Uiere  ool  lome  moiiey  oiered 


L.C.J.  Tlwliftoatlftbeisked,  yoa 
Mi  tik  Imt  ftny  fMtioii  timl  tnay  mikt  her 
MftOift  bti  MU'etiiMiyJIy . 

AML  Nererbyiiie,nlr.RoKireU. 

Mm,  IbcffyoorkAilsbip'spftfilftii--^^ 

i^  C.  J.  1  wfll  teU  YOU  the  leason  Ibr  it, 
MiditJBlfafttwIiiehoiigiitto  be  tttisftctory  to 
7«B  oraay  body,  lliey  are  not  boond  to  a&-» 
svereny  aaestionsthatyoaftskthe  witaenes, 
ftUartby  mey  ebarge  themtelTeB  irith  ftny 
crine,  er  by  ftDBwering  xdmj  sobieet  tbeniielTes 
UmffeatMy,  Wbelber  it  be  m,  or  no,  you 
mmt  mat  ask  diem,  but  jprove  it 

Jimtk.  I  Defer  did  oifer  eny,  my  lord, 

iBoi;  1  tiMNigbt  I  migfat  ofler  any  thiDf^ 
^{ainat  wfaftt  tbe  bad  sworn. 

L,  €.  J.  Frate  what  yon  can  in  ;^enr  time ; 
b«t  do  mm,  ftftk  her  any  aoeh  qneations.  The 
fanr  bm,  «Bd  tfie  same  for  you  as  it  is  for  erery 
Mrelae. 

JIm.  BGstreas  Smith,  you  swear  these  words 
wwe  spotoi  in  the  forenoon  upon  that  phce, 
the  9tBt  of  Genesis,  one  after  another  ? 

SmUk.  Yes;  tfaeae  woids,  aa  near  as  lean 
spealc  them,  were  spoken  dien« 

L.  C.  J.  Aie  thooe  tbe  words  yon  heard  at 
thftitiiiie? 

SmUk,  Id  sabstaace  they  aie,  my  lord  ;  as 
■ear  as  I  can  disoofer. 

Mm-  I  haire  oomere  queslioos  to  bA  her  at 
piULiit,  my  lord. 

Att.  Oen.  Pray,  Mistreas  Smith,  aince  he 
has  fltarted  aodi  a  qnestioB  ;  have  you  been 
>mpctcd  whh,  and  been  ollhred  any  mooey  ; 
aad  what,  and  ibr  what  P 

Smith.  There  came  one  t^artwrig^  and  one 
Norton  tomeoneday,  I  cannot  give  an  ac- 
coant  esacdy  what  <tay  it  was  ;  and  first  they 
jpake  to  me  about  Mistress  Batbo's  business, 
aad  afterwards  ^b^  feH  into  diaeourse  about 
Mr.  RoaeweH,  and  they  told  me.  Hiey  won- 
dered I  wooid  haye  iny  hand  in  any  man's 
Uaod.    Said  I  to  them,1&ppoae  you  had  heard 
what  f  did,  what  would  yon  have  done  f  Says 
Mr.  Norton,  yoa  bad  better  take  90  gfuineas, 
sad  not  appear  asainst  him ;  said  he ;  not  that 
say  body  nat  I  know  of  that  be  is  conoemed 
«n,  will  giro  yon  that  sum  of  money,  hot 
JOQ  had  better  take  it.    Says  I,  what  is  the 
bath  no  money  nor^nold  shml  buy  me  off  from 
ftfiag.    What  was  troth  I  woidd  speak,  and 
atame  ;  andl  had  aheady  g^ren  evtdenee  of 
%m^  woM  not  retract  it    Said  Mr.  Ctert- 
vright  then  to  me,  bttt  if  yon  had  not  disco- 
aaid  it,  DO  body  dsa  woobl.    fihud  I,  yes, 
dhatfaeaaditaaweR  aal. 


Ju.  Ban.    39ss  any  body  else  tnopered 


with  yott  f  Mmro  yoo  had  say  leWr  aaiit  to 

ymif 

Smith.  Nothing  till  yoMHlay  Mslniinir :  • 
lettei' CMM  then. 

Att.  Gen.  What  was  that  ? 

Smith*  1  soapooa  my  lord  sa#  it. 

Att,  Qm.  Ay,  bat  yoo  must  tell  Iho  J«ry 
what  it  was. 

Smith.  Oae  came  to  m  brolhor's,  owl 
bionflrhtft  letter  thither,  whtch  1  read  ot^; 
and  be  said  to  my  brother,  if  I  conid  be  any 
ways  aaastant  to  Mr.  Roaewell  in  not  oommg 
in  agaiast  him,  I  ad^t  hare  900/.  paid  down 
to-  morrow ;  not  that  Mr.  (UaeweH  knew  of  it, 
or  wonid  gire  it  me,  bat  h  was  a  wager  that 
was  laid.  Some  hud  he  would  be  hanged,  aad 
somelaid  he  woaM  not;  and  so  ho  said  he 
would oome  andgiTe  mean  aooooal  who  it 
was  that  apohe  tomm. 

Att.Gen.  My  lord,  we  hare  doao  with  her 
now.    Call  Mrs.  Hilton* 

MmamIL  WiU  your  lordriiip  please  la  in- 
dolge  me  so  ftr,  that  I  may  ask  her  another 
question  or  two  ? 

JL  C.  /.  What  is  it  yoa  wooM  bare,  8h  P 

Mmeweli.  I  desire  her  beftrc  she  goes  oat 


to  jocoUoet  one  tbhig. 

X.  C.  J.  Nay,  nay,  aho  shall  not  go  awfty  : 
If  yon  hare  a  mina  to  aak  her  any  thing  be- 
fbre  she  gomt  away,  do  so ;  or  she  shall  come 
again,  if  yoa  hare  any  qoeations  to  put  to  her. 

Att.  Gen.  My  lord,  she  is  hig  with  ohikf. 


and  cannot  well  crowd  in  and  out. 

L.  C.  J.  If  she  be  with  child,  then  let  her 
sit  upon  the  stool  there. 

RmemelL  With  your  lordship's  iadolgence, 
I  wonld  ask  Mrs.  Smith  this  qnestion  ;  the 
tfenilewoRMui  that  was  with  yon,  Mrs.  Hilton 
I  think  yoo  called  her,  did  she  agree  with  yon 
as  to  the  same  words,  and  as  to  time  and  ph^e  f 

Smith.  If  you  please  to  examine  her,  I  sup- 
pose she  will  give  you  an  aecoont. 

Rmeweli.  Then  I  would  ask  her  this  ques- 
tion, with  your  leare,  my  lord  ;  whether  wao 
diat  other  gentlewomai  with  you  in  tbe  same 
room? 

Smith,  Yes,  she  was,  and  sat  upon  the  bed 
widi  me,  and  I  pulled  her  by  the  sleeve  when 
the  words  were  spoken,  to  taae  notice  of  them. 

Att.  Gen.  Come,  Mrs.  Hilton,  giro  my  lord 
and  the  Jnry  an  aoconnt :  hare  yoO  bora  at 
this  conventicle  at  any  time,  and  what  bare 
you  heard  there  T 

HiUon.  I  came  to  Mrs.  Smith's  on  Saturday 
night,  and  on  Sunday  morning  I  went  with 
herto  this  place ;  I  was  nerer  there  before  in 
my  life,  they  said  it  was  one  Daniel's  honse^ 
one  captain  Daniers  :  it  was  near  West*lano 
in  Rotnerhith.  And  when  we  came  there, 
there  was  one  that  Mrs.  Smith  knew,  that  stood 
at  the  door,  they  call  him  Paul  Shed,  a  little 
man :  and  when  we  name  to  the  door,  he  said 
to  us.  Pull  off  your  pattens,  says  he,  for  thcrf 
will  give  too  mnch  occasion  of  dkrtrust  of 
people's  comhig:  So  wo  periled  off  onr  pBttnia» 
and  gttd  wo  wonld  tako  oamtho  next  tbna. 
When  weoamefa,wowoftfttlHoaghftkindol' 
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m  hail,  and  wben  we  came  there  into  the  ball, 
there  were  a  little  parlour  againstit :  we  went 
vp  the  stairs^  anu  when  we.  came  up  stairs, 
there  wei;e  two  more  rooms  ;  that  room  we 
eame  into  was  huuff  with  sad-ooloored  paper, 
and  11000  the  left  hand  there  stood  a  sweet- 
wood  Kind  ol*  chest,  a  little  cabinet,  and  a  little 
glass  over  that,  Mr.  Rosewell  came,  and  stood 
at  the  entrance  of  the  door ;  so  there  was 
a  little  child  in  bed  when  we  came  up,  and  we 
sat  down  on  the  other  side  of  the  hed ;  and  the 
child  was  taken  out  of  the  bed  presently  after- 
wards. Mr.  Rosewell  preached  tipon  the  40th 
or  3l8t  chapter  of  Genesb,  I  canpot  he  po- 
sitive which  of  them,  but  of  one.  of  them  it 

Rosewell,  But  upon  your  oath  cannot  you 
tell  which  it  was  ? 

JL.  C.  J.  You  must  not  interrupt  her,  Sir ; 
you  shall  hare  your  time  to  ask  her  what  you 
will. 

Hilton.  It  was  the  30th  or  21st  of  Genesis. 
I  will  not  be  positive  which  of  them  it  was. 
But  the  thing  was  as  to  Abraham  and  Sarah  ; 
that  was  the  contents  of  the  chapter  that  Mr. 
Rosewell  was  then  pleased  to  preach  upon. 
After  he  had  took  his  text,  and  preached  a  lit- 
tle while,  he  said,  *■  The  j^ple  went  flocking 

*  to  the  king  to  cure  the  Jong's  evil,  which  he 
*•  could  not  do ,  fbrthev  ought  to  flock  to  them, 

*  t£at  were  priests  and  prophets,  who  by  their 

*  prayers  could  cure  their  grievances.'  Then 
he  preached  a  great  while  of  the  chapter  fol- 
lowmg  again ;    and  then  says  he,  '  We  have 

<  had  two  wicked  kings  that  have  sufiered  po- 

<  pery  to  come  in  upder  their  noses,  which  I 

*  can  compare  to  nothing  but  the  most  wicked 
'  Jeroboam.'  There  was  aoothar  king  named, 
and  I  think  it  was  Rehoboam.  I  cannot  be 
positive  as  to  that,  but  Jeroboam  I  am  sure 
was  named.  Then  he  said,  *  If  the  people 
*•  would  stand  to  their  principles,  he  did  not 

*  question  but  to  overcome  all  their  enemies 

<  with  broken  datters,  rams-h<»ms,  and  a  sUme 
« in  a  sling.'  These  w^  the  words  Mr.  Rose- 
wel  1  was  pleased  to  say. 

X.  C.  X  Can  yon  remember  what  day  of 
the  month  this  was  ? 

Hilton.  It  was  the  14th  of  September,  my 
lord. 

L,  C.  J.  Do  you  rem  ember  what  number  of 
people  were  there?  ♦ 

Hilton,  1  believe  there  were  4  or  500  peo- 
ple ;  there  was  a  garret  full,  and  two  rooms 
Dek>W,  the  parlour  full,  and  the  hall  full ;  and 
one  Paul  Shed  (as  Mrs.  Smith  told  me  l^is 
name  was)  let  us  in.  )  did  not  know  any  of 
them ;  nor  ever  had  convicted  any  of  them  ; 
that  was  the  first  time  I  ever  was  at  a  meeting 
in  my  life,  and  I  had  enough  of  it  then. 

X.  C.  J.  You  say  you  came  on  Saturday 
pigbt  to  Mrs.  Smith's  house  ? 

Hilton.  Yes,  my  lord. 

X.  C,  J.  What  time  that  night  ? 

Hiltotu  About  eight  or  nine  o'clock. 

X.  C.  J.  What  time  in  the  morning  di«i]rou 
go  along  with  her  to  thispbce? 


Hilton.  We  went  by  7  o'dM^  m  the 
ing. 

JLC.J,  Did  Mr.  Rosewell  come  before 
you,  or  after  you  ? 

Hilton.  No,  he  came  presently  after  we  ware 
there. 

X.  C.  J.  Do  you  remember  any  other  words 
he  uttered  there  that  day  ? 

Hilton.  He  was  pleased  to  talk  of  several 
things  between  whiles  in  his  sermon ;  .amon^ 
the  rest,  1  heard  him  speak  about  canting.  He 
said  there  was  a  word  they  called,  canting,  hot 
he  did  not  understand  what  tEat  word  meant, 
except  it  were  the  fellows  in  their  white  gowns. 
For  he  was  goinff  by  one  of  their  churches, 
where  he  heard  Uiem  sing  the  Lord's  Pra^^er, 
the  Ci'eed.,  and  the  Ten  Commandments,  wilh 
a  Ha -ha-ha-ha-ha:  for  my  part,  says  he,  I 
was  ashaiupd  to  hear  it. 

^L.  C.  J,  Do  you  remember  aoy  other  part  of 
the  discourse  ? 

Hilton,  He  had  a  great  many  other  of 
those  things,  that  I  cannot  now  remember  ;  it 
affrighted  me  to  hear  it  out  of  my  wits. 

X.  C.  J,  Where  did  you  go  from  thence  ? 

Hilton,  We  went  home  to  Mrs.  Smith's.  li 
was  two  o'clock,  and  we  had  not  eat  a  bit  of 
bread  all  the  while  ;  and  as  soon  as  she  came 
home,  Mrs.  Smith  took  her  pen  and  ink  pre* 
sently,  and  writ  down  those  words  ;  her  hua-' 
band  and  I  and  she  were  together;  and  when 
we  had  done  tliis,  we  went  to  the  Quaker's 
meeting. 

X.  C.J.  What  Quaker's  meeting  is  that  ? 

Hilton.  It  is  that  by  Cheapdde ;  I  do  not 
well  remember  the  name,  I  thmk  it  was  called 
the  Bull  and  Mouth. 

Just.  Holloway.  What  time  of  the  day  was  it 
that  the  meeting  was  done  at  Mr.  RoseweU's? 

Hilton.  We  came  from  Mr.  RosewelPs  a 
little  after  two  o'clock* 

X.  C.  J.  From  seven  to  two  did  be  hold  ; 
that  is  pretty  long-winded. 

Hilton.  No,  lie  went  iu  to  dinner,  and  left  us 
there,  and  abundance  in  the  congregation  eat 
sweet-meats,  or  biskets,  or  such  things  as  they 
had.  But  I  am  sure  we  had  nothing  there.  I 
was  never  among  you  before^  nor  ever  convicted 
any  of  you. 

Hm,  1  humbly  beseech  yow  lordship  to  ma]«e 
her  sensible  of  the  obligation  she  is  under  hy 
her  oath. 

X.  C,J,  Ay,  Ay:  Iwill.  Look  you  mistress^ 
you  must  take  notice,  here  is  the  life  of  a  man 
m  question,  which  is  a  thing  o^  great  consi* 
deration.  And  for  you  to  have  any  concern  ia 
taking  away  the  lite  of  a  man,  if  it  be  uMm 
false  grounds,  is  a  very  dismal  thing  ;  beades, 
that  there  is  a  thing  which  is  yet  of  greater 
weight  and  moment  to  you  yourself,  it  concerns 
your  own  immortal  sow.  You  most  consideir 
what  guilt  you  contract  upon  yourself  if  you 
tell  a  lye  ;  but  there  is  a  much  greater  goUt 
contracted,  if  you  offer  to  swear  a  lye  in  a  comt 
of  justice,  upon  a  cause  of  this  concemmenU 
Consider,  I  tell  you,  you  are  in  the  presence  ^ 
Almighty  God,  that  se^th  into  the  hearts  of  all 
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we  went  into  a  little  ball/  the  rootns  were  bat 
ofa  low  height. 

Bm.  Was  it  in  an  upper  room,  or  a  lower 
room  thai  I  preached  P 

Hilton.  It  was  in  an  upper  room,  yon  were 
np  two  pair  of  stairs,  the  chamber  was  bung 
with  taa-ooloared  paper,  and  a  sad  cuAourea 
bed  was  in  the  room  ;  \ipon  the  left-hand,  tm 
you  stood,  there  was  a  chest  of  sweet  wood 
stood,  and  a  little  cabinet  npon  it,  and  a  glass 
over  that :  and  upon  the  right-hand,  on  theaidc 
of  the  chimney,  was  a  closet ;  I  took  very  good 
nolice  of  all  these  things. 

Roi,  Two  pair  of  stairs,  upon  your  oath,  yon 
say  it  was? 

Hilton,  Yes,  it  was  two  pair  of  stairs  upon 
my  oath.  Sir. 

Hoi.  How  many  steps,  Mrs.  HiHon,  were 
there? 

HiUan.  They  were  low  ^stairs,  eight  or  nine 
to  a  pair,  I  think ;  I  did  not  number  them,  Mr. 
Rosewell. 

Km.  Tbeothersays,  there  was  alitde  room 
up  six  steps  and  that  I  was  but  one  pair  of 
stab's  high. 

Hilton.  And  there  was  a  garret,  my  lord ; 
which  I  am  sure  there  was  above  400  people 
there  at  that  meeting. 

Ito$.  Did  you  see  that  'nnmber  of  pecmle 
thereP—fltftim.  Yes,ldid. 

Ros.  If  you  were,  within  in  the  room,  how 
'could  yon  see  them  all  there  that  were  below, 
and  in  the  garret,  as  you  say  P 

Hilton.  When  you  went  down  to  refresh 
yourself,  to  dinner,  as  I  suppose  ;  said  1  to  Mrs. 
Smith,  for  the  Lord's  sake,  let  me  go  out,  for  1 
am  affrighted  out  of  my  wits  to  hear  such  stuff 
as  this. 

L.C.J.  Frightful  stuff  indeed. 

Hilton,  Says  she,  you  cannot  go  out  till  they 
all  go  ;  there  is  nobody  to  let  you  out ;  but^ 
I  would  fain  hare  been  got  out  thence. 

Rot.  What  time  did  you  come  thither,  say 
you  ? 

Hilton.  We  came  by  seven  o'clodc  in  the 
morning. 

Ros.  How  did  the  exercise  begin  ? 

Hilton.  Between  seven  and  eight 

Ros,  I  do  not  ask  you  what  time,  but  how  it 
began? 

nilton.  You  made  a  kind  of  a  prayer,  I  do 
not  understand  your  way,  for  I  never  was  used 
to  your  meetings,  I  never  was  at  any  befbre  m 
my  lite.  You  took  your  text  (I  cannot  be  po- 
sitive which,  but  it  was)  either  out  of  the  iOtk 
or  2Ist  chapter  of  Genesis. 

jRof .  But  can  you  remember  tiiese  words,  aaA 
not  the  chapter  r 

Hilton.  I  can  tell  you  more  that  you  said,  if 
you  pleise. 

Rm.  Mrs.  Hilton 

L.  C.J.  Lethergoon;  yon  adc  her  aquas- 
tion,  and  will  not  stay  for  an  answer,  but  go 
to  another  thing.  She  is  telluig  you  whatwaa 
done.  ( 

HiU<m»  This  I  am  positive  In,  it  was  the  SOtk 
or  ^Ist  ciiapler  ef  Oenesk :    the  story  was 


;  flnftistheaven^  of  alllyiiMrand 
,  „  tint  may  justly  sink  you  into  Hell,  if 
jModcr  to  swear  a  falsbood.  Therefore,  I 
ci«veyoB«  iathe  name  and  presence  of  that 
jsesc  God,  the  jod^  of  heaven  and  earth,  to  an- 
fser  me  tmly  to  this  question  :  are  these  things 
Ait  you  hove  ewom  here  true  ? 

EdUm.  Wiy  hml,  they  are  every  word  true. 
There  is  a  gentlewoman  here,  cne  Mrs.  Col- 
isgwood,  timt  shsdl  witness  I  set  them  down 
Ita  day  ;  and  went  away  to  the  recorder,  and 
gave  hmi  ao  occoant  of  them. 

Ait.  Gen.  Well,  if  yon  have  done,  go  over. 

L.  C.  J.  No,  hold,  Sir,  will  the  prisoner  ask 
htt'soy  qoestioDS  ? 

Ro$.  Yes,  my  lord,  with  your  leave.    - 

L.  C.  X  Ay,  in  CSod's  name,  what  you  will, 
dtttB  fitting  to  ask. 

Rn.  Mistress,  what: isy our  name? 

HUtoM.  My  name  is  Hilton. 

Rm.  Was  your  name  ever  Shafloe  ? 

HUUm.  Yes,  hut  my  name  now  is  Hilton. 

Ro$.  Or  otherwise^Smith,  I  suppose  :  for  I 
have  heard  so. 

HH^am.  No,  Sir. 

Xof.  Then,  Mrs,  Hilton,  upon  the  oath  yon 
have  taiken  (for  I  hope  you  have  observed  what 
aiylord  has  said  to  you  about  the  sin  and  dan- 
gnr  of  false  swearing) 

HiitoH.  Mr.  Rosewell,  God  forbid  I  should 
slBod  here  to  tell  such  a  lie  as  this,  if  it  were 
■otall  truth  to  my  knowledge ;  I  would  rather 
speak  less  than  more. 

Rot.  Were  you  at  Rotherhith  that  14th  day 
if  Septcsnber  ? 

BUion.  Yes,  I  was.  I  was  with  Mrs.  Smith 
wX  her  house  over  night,  and  went  with  her  to 
BotherhiUi  at  seven  o'clock  next  morning. 

Rot.  Whosehouse  were  you  at  there? 
Hilton.  I  cannot  say  at  whose  house  it  was 
«f  my  own  knowiedge,  for  I  was  never  there 
bdbre  in  all  ray  life  ;  bnt  they  said  it  was  one 
captain  Daniel's  house. 
Rm,  What'streetwasitin? 
HiUan.  I  do  not  know  what  street  it  was  in, 
it  was  near  West-lane. 

Rm.  What  kind  of  bailings  were  there  in 
Aestreet? 

HUton.  Over-against  it,  a  little  way  from 

ifaefaoose,  is  a  bridge,  that  we  went  over;  I 

hefiere  it  may  he  some  ten  or  twelve  doors  from 

the  house. 

jRos.  In  the  street,  you  say  orer-against  the 

HilUfm.  Alittlewayfromit.  Mr.  Rosewell, 
if  yon  do  remember  (I  can  remember  these 
iUogs  very  well)  therewere  shutters  in  the  win- 
4ewB,and  the  sun  came  in,  and  you  were  afraid 
lotthepeople  that  went  by  should  hear  you. 
Fnt,  There  was  not  light  enough,  and  you 
Wred  that  one  part  of  the  Cotters  might 
Wopened;  which  was  doOe:  and  then  you 
teed  that  half  might  be  shut  agam,  for  fear 
'    Amyple  should  orer-hear  you. 

Sm.  What  kind  of  entrance  is  there  into  the 

A^M.  Then  i0  an  entry^aiid  from  itheentry^ 
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abaal  iUH*ftbMB  fuufSamb,  h0w  he  M  Imt  call 
herself  bis  sister. 

Af .  That  is  the  30th  chapter. 

L.  C  J.  Nay,  I  sqppese  you  oaa  xmenfaer 
the  texl  better  ifaAD  this  woman. 

BUt^n,  1  believe  it  was  the  90th,  thai  yon 
^  m98t  e^uEid  upon  that  day }  for  yon  aaid 
at  las)  AWelech  made  Abraham  a  preseot, 
whidi  ypii  4i<l  think  might  be  about  SO  goi- 
oeas. 
.  M^,  I  «ee  y^n  a«e  thor^ugh-paood. 

JL.  C.  J.  Jtfethinks  shebrongbi  awpy  much 
of  your  precioos  stuff  for  ope  time,  upon  my 
word. 

Kos,   How  long  ^  yon  stay  there,  Mn. 

iZi/^<m.  I  staid  there  from  the  ti«e  yon 
came  in  tp  the  end  of  all :  about  elereii  or 
twehre  o^clock  you  went  down  to  dinner ;  Tbey 
Uiat  were  there  staid  till  yon  came  np  again, 
which  waa  in  the  afternoon;  and  then  yon 
began  upon  a  text  which  ]^  took  in  the 
FtHlma,  I  think;  I  cannot  poaitiTelyaay  where ; 
bjQt  a  new  Irxt  yoi»  did  t«£ay  that  yon  did. 

JRos.  In  die  Psalms  did  yon  say  ? 

MilUm.  And  if  it  please  Jfon,  flSr,  I  narer 
eav  you  but  then,  and  now,  m  my  Ufe. 

Rot,  What  habit  was  I  )n? 

Hilton.  Yofi  bad  a  caQiblet  doek  on  that 
had  an  eye  of  blue  in  it,  and  a  mouniing  bat- 
biand  about yoqriiat ;  t^nd  upon  the  bednde  by 
meaatttr.  Atkinson  in  a  mourning  cloak,  aod 
his  two  boys. 

Jiot.  Tber^wassomestpporpafueyona^y; 
you  call  it  ^  dinnerf 

Hilton*  You  went  to  dmner,  I  aappoae ; 
i  kpow  not  whore  you  were. 

Bm.  Pray  how  did  tlie  exercise  begin  in  the 
afternoon  f 

HilUm.  I  cannot  very  well  tdl. 

ear.  Wasyou  t^^eretotbeendof it? 
iltan.  To  the  Tery  end  of  aU. 
Bm.  What  Psalm  was  read,  or  wh^  chapter 
that  I  preached  upon  ? 

Hilton,  Sir,  I  cannot  remember  what  your 
Psalm  b.  These  are  the  words  that  you  said, 
nnd  that  von  preached.  Sir,  I  cannot  remember 
bow  all  these  came  in,  nor  all  the  stnff  that  was 

jL  C,  J.  She  says  she  cannot  remember  all 
yeur  stuff. 

ffilton.  I  ^^  Q^^r  ii"^  1^  ^  ooBventicIe  in 
my  lib ;  and  ^  wojold  t  I|a4  not  been  there 


Ros.  What  was  the  left  I  preached  upon  ? 

Hilton,  tn  the  morning  it  was, )  tell  you, 
the  Spth  or  91ekciMipter  of  Goiesis.  But  the 
heads  or  your  sermon,  and  after  you  had 
talked  about  the  long,  a|id  fdl  thos^  things, 
was  about  Abraham  and  Sarah 

Rot,  But  what  Was  the  text  in  the  a^eraoon? 

W(on.   i^fmoitewmtrily' 

^  Thi^tt  upoin  what  qcc^mn  ^ye  thqae 

Wpxdsin  t^  fog^uf  ^iigtfi,  if^j^  }o  th^ 

king  to  cure  the  e?il  r 


m.%r 
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youcouldhaTe.    Youhe4iio 
from  that  text,  nor  any  other  text  that  I  knew 
off  to  talk  of  the  king  or  the  king's  evil. 

Rot.  But  1  speak  of  the  ooherenoe  of  th# 
disoonrse,  mv  lord. 

L,  C.  /.  Vou  preach  without  any  cohcrtoce, 
or  yon  neyer  bad  been  brought  here.  When 
you  give  younelf  the  liberty  to  talk  of  theae 
things,  you  ramble  iinom  your  text. 

Rot,  I  mean  by  it,  my  lord,  what  paii  of  ^ 
ohapter  it  was  that  did  lead  to  it  f 

X.  C.  J.  No  man  living  can  tell ;  it  was  the 
devil  led  yon  to  talk  treason  :  The  indictment 
tells  you  so,  that  you  bad  not  the  fear  of  Qed 
before  your  ejres,  hut  were  moved  and  seduced 
by  the  instigation  of  the  devil  to  do  it.  Wlm 
leads  people  to  do  all  sorts  of  wickedness  but 
the  devil  r  You  can  give  no  reason  for  it  yoar* 
self,  nor  no  one  else. 

'   Rot,   Were  these  words  delivered  in  the 
forenoon  disconrse  P 

Hilton,  I  do  not  know  what  yon  call  foie-> 
noon,  or  afternoon:  1  am  sure  we  h^d  no 
dinner. 

Rot.  But  was  it  all  before,  or  afterl  breke 
off,  and  went  down  ? 

Hilton.  Before,  Sir. 

L,  C.  J.  She  says  it  was  befoce  you  went  ta 
dinner :  but  for  her  part  she  bad  no  dinner  et 
all,  she  says.  If  you  have  done  with  her,  then 
goon,  Mr.  Attorney. 

Att,  Gen.  Where  is  Mrs.  Joan  Farrar? 

Farrar,  Here  I  am,  Sir. 

Att.  Gen,  Pray,  will  yon  tell  ipy  lord  and 
the  jury,  were  you  present  at  this  house  when 
Mr.  Rosewell  preached  there  ? 

Far,  Yea,  Sir,  1  was. 

Att,  Gen,  What  did  you  hear  him  say  ? 

Far,  Do  you  ask  me  of  the  14th  of  Sep- 
tember, first,  Sir  f-^Att.  Gen.  Tea. 

L,  C,  J.  Why,  were  you  there  at  any  other 
time?— Far.  Yes, several tioMs. 

Att,  Gen.  Well,  take  your  own  way  of  de- 
livering your  evidence,  and  give  an  account  of 
what  yon  know  of  the  prisoner. 

L.  C.  J.  But,  hark  you,  be  sure  you  tell  im»« 
thing  but  what  is  truth.  You  must  oonaidery 
here  is  the  hfe  of  a  man  at  the  stake,  and  your 
own  immortal  soul  is  at  stake  too.  You  are  in 
the  presence  of  the  great  God  of  heaven  tod 
earth,  that  seeth  into  all  your  actiona  and 
thoughts,  and  searcheth  the  hearts  of  all  maa* 
kind,  and  therefore  have  a  care  of  contractiii^ 
any  guilt  upon  yourself  by  telling  any  lye  ; 
be  sure  to  say  nothing  but  what  is  truth. 

Far.  Sir,  I  was  not  in  &e  room  with  hiin  ; 
I  was  in  a  parlour  or  haU,  what  do  you  call  It, 
a  k>w  room ;  and  he  was  op  stairs  above  it. 

Att,  Gen.  But  were  yoj^in  the  congregpn* 
tionf  Were  there  any  other  of  the  heareni  hi 
that  room  among  whom  you  were? 

Far.  Yes, Sir ;  there  were  agreat  many  «f 
t^csn  there,  Sir. 

Att,  Gen,  Well,  what  did  yon  hear  hiok  nay  f 

j>r.  Sir,  oonoemiiig  the  evO  was  the  mat 
thing  I  heard  him  say  ;  and  he  made  it  «o, 
tiHi|i^w«9i|0l  t|ie  king  thai  Gwri  it»  but  it  w» 
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ih^they  dMRdd  6ock  to.  It  is  we  thc^  should 
flmli,  nys  be  ;  for  we  are  they  wnicfa  are 
ike  pnesis  aiMi   the  prophets,  that  by   our 
pnien  io  cure  the  giievances  orthe  peq)le. 
Jtt.  Gen,   What  did  you  hear  him  say  more 


F^.  The  next  that  1  obserred  was,  he  said, 
we  had  now  two  wicked  kings  together ;  but  I 
esoU  not  tell  who  he  compared  them  two 
wicked  klBflp  to ;  but  he  bid  the  people  stand 
to  their  prinoples,  and  in  time  they  should 
a^ffKeuM  th«r  enemies. 

Reear4tr.  Pray,  have  you  heard  him  at  any 
ether  time  ? 

Fmr,  Yes,  I  have  beard  him  at  other  times. 
Seearder,  Did  you  take  notice  of  any  thing' 
he  said  against  the  goremment  ? 

JSot.  I  lieseech  your  lordship,  may  these 
leading  questions  be  asked  ? 

L,  C.  J.  Yes,  I  have  told  yon  already  ;  to 
shew  your  practice.  It  is  not  at  all  a  leading 
^•estioB.  What  did  you  hear  him  say  at  any 
ether  time*  about  the  government  ? 

Far.  In  a  mill,  it  was  by  Rotherhith-wall, 
alone  Hudson's,  he  prayed  that  he  might  not 
oflend  the  Lord  in  not  praying  for  the  kmg ;  but 
the  liord  might  please  lo  open  his  eyes,  or  tarn 
the  times. 

X*.  C.J.  Can  yon  remember  when  that  was? 

Far,    It  was  the  mh  day  of  July, no, 

ef  Auffust,  to  my  best  remembrance ;    and 
apoa^e  17th  chapter  of  Genesis. 

L.  C.  J.  That  he  preached  upon  there,  did 
he.?— Far.  Yes,  Sir. 

JL  C  /.  Did  you  hear  him  say  any  thing  at 
any  other  time  ? — Far,  Yes,  Sir. 

Recorder.  What  do  you  remember  about 
peoiile  in  scarlet? 

X.  C.  /.  Tell  us  what  you  heard  him  say  else  ? 
Far.  At  West- lane  end,  at  one  Paul  Shed's, 
I  heard  him  preach  concerning  the  fire  of  Lon- 
don about  eighteen  years  ago.  That  there  was 
a  eeMain  great  rich  man,  that  lived  in  Grace- 
dionch-street ;  he  said,  he  needed  not  name 
him,  heenpposed  they  all  knew  who  he  was  ; 
and  he  said  there  went  a  poor  man  to  him,  not 
a  poor  man  neither,  but  a  carpenter,  an  house- 
keeper, a  labouring  man,  and  told. him  how  to 
^nench  the  fire;  and  then  he  preached,  that  if 
k  had  not  been  for  that  great  man,  that  fire  had 
■at  been,  nor  the  fires  in  Southwaik  or  Wap- 
ling,  if  it  had  not  been  for  the  lord  mayors 
and  sherifia  since. 

L,  C.  J.  Have  yoo  any  more  to  ask  her  ? 
'    Becordrr.  What  have  you  heard  him  say 
dse? 

Mt.  Gen,  No,  my  lord,  we  have  done,  1 
fiiifik. 
JL  C.  /.  Answer  my  brother  Jenner's  ques- 

tiOD. 

Recorder,  Whatabout  people  in  scariet? 

Far.  Then  after  he  had  preached  concerning 
the  fire,  he  said  it  was  a  fifae  sight  to  see  fools 
ii  seaijel  gowns  ;  and  he  hea^rd  the  Recorder 
»asto  be  made  a  judge. 

L  C.  /.  He  bears  strange  stories  it  seeais. 
Whrt  do  yea  make  of  this,  brother  Jenoer  ? 
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Jidt.  God  forbid,  my  lord,  this  should  be 
true. 

X.  C.  J.  You  see  she  swears  it 

Just.  W'ttkiM,  Mr.  Rosewell,  will  you  ask 
her  any  questions  ? 

Bm.  Mistress,  you  say  you  were  at  tlie 
meeting' on  the.  14th  of  l^ptember;  pray  in 
whose  bouse  was  it  ? 

Far.  It  w4s  at  a  house  at  the  end  of  West* 
lane ;  there  are  a  row  of  houses  that  face  to 
the  fields.^-itof.  But  whose  house  was  it  ? 

Far.  They  said  it  was  one  Daniel's  house.   . 

JRof.  In  what  room  of  the  house  were  you  f  • 

Far.  In  the  lower  room. 

Jtoff.  Did  you  see  m^  there? 

Far.  Sir,  you  were  gone  up  stairs  before  I 
came  in. 

Bm.  You  did  not  see  me  there  upon  your 
oath  ? 

Far»  No,  my  lord,  I  did  not  see  him. 

L.  C.  J.  She  said  at  first,  you  were  gone  up 
before  she  came,  and  she  was  in  a  lower  room. 

Far.  But  i  knew  his  voice. 

L.  C.  J.  Did  you  know  his  voice  ? 

Far.  Yes,  Su* ;  I  had  hear4  him  seveFal 
times. 

Ros.  Did  not  you  tell  somebody  that  you 
heard  none  of  these  words  ? 

L.  C.  J.  Were  you  asleep  all  the  while  ? 

Far.  No,  Sir,  I  was  not  asleep^  I  did  not 
sleep  while  I  was  in  the  room.  I  never  slept 
in  your  presence  in  my  life. 

Hos.  Were  you  there  at  the  beginning? 
What  time  came  you  in  ?   . 

Par.  Sir,  I  believe  you  had  read  half  your 
praver  ;  I  was  atthe  beginning  of  the  sermon. 

Ko$.  Who  came  along  with  you  ? 

Far.  1  came  alone  ;  my  child  was  not  well, 
and  so  I  came  late.  ' 

Ros.  What  was  the  chapter  I  was  upon  ? 

Far.  It  was  upon  the  21st  of  Genesis,  Sir. 

Ros.  Upon  what  verse  of  the  91st  of  Genesis 
was  it,  that  you  heard  these  words  ? 

Far.  1  cannot  teU  what  verse  it  was. 

Ros.  1  ask,  my  lord,  because  1  went  dia* 
tinctly  upon  verses. 

Z.  C.  J.  Prithee,  man,  I  care  not  how  thou 
wentest  on. 

Ros.  Cannot  you  tell  how  they  came  in  ?. 

Far.  No,  Sir. 

X.  C.  J.  Nor  any  one  else,  1  dare  say,  how 
such  words  can  come  in  ?    . 

Ros.  Were  the  words  spoken  together  in 
that  exercise  that  you  have  sworn  ? 

Far.  Yes,  in  that  exercise. 

Ros.  How  long  did  you  stay  there  ? 

Far.  Till  you  had  done,  I  believe  it  waf 
two  o'clock. 

Ros".  Was  it  in  the  forenoon  ?. 

Far.  We  had  no  dinner  at  all ;  I  cannot  tell 
what  you  call  forenoon,  or  afternoon. 

Ros.  Was  it  all  spoken  upon  that  ohaplar, 
upon  your  oath  ? 

Far.  Truly,  Sir,  I  think  it  was  upon  yoor 
first  text 

L.  C.  J.  If  you  hava  done  with  h«r,  let  (gvsr 
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Att.  Oen.  We  shall  call  one  or  two  more  of 
his  auditors  at  other  times,  that  will  give  some 
account  of  hi^  way.  Where  is  your  man,  Mr. 
Atterhury  ?  What  is  his  name  ^ 

Atterbuiy,,  Peter.   But  here  is  one  of  the 
-witoesses. 

Att.  Gen,  Swear  him  their.  What  is  his 
name  ?    [He  was  sworn.] 

Atterbury,  Robert  CkioV  he  sajs. 

Recorder,  Were  you  an  officer  m  this  place  P 

Cook,  Yes,  in  St.  Mary  Maodfin's  I  was  ; 
St.  Mary  Magdalen,  Bermondsey  parish. 

Recorder,  Were  you  at  the  execoting  of 
any  process  against  Kosewell's  conyentidef 

Cook,  If  it  please  yon,  my  lord,  I  had  a  war- 
rant from  sir  Thomas  Jenner,  to  serve  at  one 
Weldy's  house,  a  bricklayer  in  Rotherhith ; 
and  when  I  came  to  the  bouse  to  serve  it,  there 
was  abundance  of  people,  and  a  great  riot  was 
made,  but  no  blows  i  confess ;  bat  a  great 
tumult  of  people,  tiiat  had  not  I  and  the  boidle, 
one  Samuel  Bonnet  by  name,  caused  the  people 
to  stand  clear,  1  do  not  know  but  there  might 
bare  been  mischid*  done.  Of  which  we  upon 
that  save  an  account  to  sir  Thomas  Jenner, 
and  he  hath  bound  some  of  the  people  over  to 
the  sessions. 

.  X.  C.  J.  What  do  yon  mean  by  this,  gen- 
tlemen P 

Att,  Gen,  My  lord,  we  have  done ;  this  is 
only  about  some  disturbances  that  the  king's 
officers  meet  with,  in  executing  process  i^inst 
these  eonrentieles. 

X.  C.  J.  But  what  is  this  to  the  nrisonerP  ' 

Alt,.  Gen,  Here  is  some  wookl  have  him 
csUed  ;  but  I  confess  we  cannot  inake  any  use 
of  his  evidence  agfiinst  the  prisoner,  only  as 
to  what  is  hinted  in  the  indictment,  that  he  did 
it  to  disturb  the  peaces— - 

X.  C.  J,  Pirii,  tfaatis  nodiing,  the  officer  did 
his  dnty ;  but  what  is  thai  to  this  business  P 
Have  yon  done,  gentkraoi,  for  the  king  P 

Att,  Gen,  Yes,  my  lord,  we  have  done. 

X.  C.  J.  Then,  Mr.  Rosewell,  now  is  your 
timo  to  make  your  defence ;  and  yon  shall 
have  time  to  make  it  as  full  as  you  Witt. 

Rot.  My  lord,  may  1  have  the  favour  to 
have  the  Indictment  read  again  in  Latin  P 

X.  C.  X  Yesy  yes,  if  yov  will.  Read  it 
again. 

Ro9.  I  hvmbly  thank  yoar  lordship,  only 
the  words,  my  lord. 

CL  of  Crown  [reads.]  ^  In  ^uadam  UHeita 

*  assemblat*,  in  prsesenttaet  audita  diKarsorum 

*  subdit'  dicti  Domini  Regis,  adtnnc  et  ibidem 

*  illicite  et  seditiose  assemblat'  et  congreffat', 
*asBeruitet  declaravit  quod  populus  (sobdif 

*  dicti  Domini  Regis  nunc,  innuendo)  coaduoar 

*  tionem    fecere  (Anglice  made  a  flocking) 

*  dioto  Domino  Regi  nunc,  sub  pretexta  sa- 

*  nandi  morimm   regni   (Angplice  die  king's 
'  evil)  quod  ipse  (dictum  Dominnm  regem  nunc, 

*  itemm  innuenoo)  hcen  non  potest ;  sed  nos 

*  samus  illi  (seipsum  Thomam  Rosewell  et  al' 

*  seditiosas  et  proditor'  person'  innuendo)  ad 
*quo8  illi  (ligeos  snb<lit'  diet'    Domini  regis 

*  nunc,  innuendo)  debent  nccedere  (Anglico, 


flock  to)  quia  nos  (seipsum  praadiet'  Thomam 
Rosewell  et  al'  sedit'  et  proditor'  person' 
iterom  innuendo)  sumus  saeerdoles  et  pro* 
phetie,  qui  prectbus  dolores  tpsorun^  O^T®" 
sobdit'  dicti  Domini  regis  nunc,  iterum  inna- 
endo)  sanaremus:  Nos  (subdif  et  ligeo« 
hujus  regni  Anglis  innuendo)  habuimus  none 
duosiniquos  reges  (Sereniasimnm  Caiolum 
primum  nuper  regem  Angte,  et  diet'  domi- 
nnm regem  nunc,  innuendo)  insimnl,  qoi 
permiserunt  Romanam  superstitionem  (An- 
glice  Popery)  ingredi  (infra  hoc  regnum 
AngUiB,  innuendo)  in  eorum  coospectu  (An- 
fflice  under  their  noses)  qui  proedictum  Caro* 
Him  ^mum  nuper  regSem  Angli®,  et  dictuDi 
Dommum  regem  nunc,  innuendo)  assimulari 
possont  ad  nullam  personam  nisi  ad  nequis- 
simum  Jeroboam.  Et  si  ipsi  (divers'  male- 
disposit'  et  sedit'  person'  adtimc  et  ibidem, 
cum  preiat'  Thomam  Rosewell  illicite  et  se- 
ditiose assemblat'  et  oongr^at'  existen'  in^ 
nnondo)  ad  fundamental'  ipsonim  permane- 
rent  (Anglice  woukl  stand  to  their  principles^ 
ipse  (seipsum  Thomam  Rosewell  innuendo) 
non  timebat  quia  ipsi  (seipsnm  Thomam 
Rosewell  et  predict  maledispos'  et  sedit* 
person'  sic  ut  prefertur  assemblat'  ionoendo) 
inimioos  sues  (dictum  Dorotnum  regedi  nunc, 
et  ligeos  subdit'  ipsius  Domini  regis  nunc, 
innuendo)  vinoerent,  sit  ut  in  pnstioo  tempore 
eum  comubus  ariet',  patinis  fractis  (Anglice 
broken  platters)  et  lapide  in  funda  (Angiioe 

jRof.  If  it  please  you,  my  lord,  that  which  I 
object  against,  and  desire  to  be  satisfied  in  by 
your  lordsliip,  is  this ;.  I  am  charged  wiui 
speaking  words  about  flocking  to  ^  the  king  to 
cure  the  king's  evil ;  and  it  is  in  the  indict-' 
menteaUed  « Morbus  Regni  AngKci,'.  that  is 
the  disease  of  the  Englisb  kingdom . 

X.  C  J,  No;  no;  it  is  *  Morbus  R«gni,  Aii« 

<  glice'  the  king's  evil. 

Rot.  I  do   not   understand  how   *  Morbus 

<  Regni'  can  be  the  King's,  evil. 

X.  C.  J,  Therefore  b^use  there  is  no  apt 
word  in  the  law  for  that  distemper,  thev  help  it 
np  by  the  word  *  Anglioe^'  to  shew  what  they 


Roi.  But,  my  lord,  I  understand  there  .are 
proper  words  for  the  disease  ;  as  Struma,  aad 
Scroftila,  those  are  proper  words  tor  it»  iioi 
« Morbus  Reffni.' 

X.  C.  J.  Not  at  all  in  law^  those  may  be 
the  words  used  among  phvsicians  ;  but  in 
legal  proceedings  we  are  to  keep  up  exactly 
to  the  legal  names  and  phrases ;  and  where  vre 
have  not  an  usual  word,  then  \^  e  help  it  up  by 
Ang^ice's :  and  so  we  here  express  that  very 
distemper,  which  is  called  by  the  nakne  of  the 
king's  evil,  by  a  word  framed  as  near  to  a  lavr 
phrase  as  we  can ;  and.  io  she#  our  meaning 
m  it,  we  add, '  Anglioe'  the  kmg's  evH. 

Rot.  My  lord,  is  that  the  phrase  that  is 
proper  for  it  in  law  ? 

X.  C,  J.  Yes,  yes,  it  is  very  wdl  f  xpreseaol 
to  shew  .what  vt  meant 

Rotemeil.  But,  my  lord,  <  Morbus  Regni*' 
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LC^J.  It  k  80,  ^  disease  of  the  kio^- 
im ;  if  tb^  bad  fone  no  further,  but  left  it 
Ifcoe,  it  ■Mgw  have  had  such  an  inter|>ret«UoD 
\  H.  But  because  the  words  are  so 
i  IB  LAtin,  they  are  reduotd  to  a  oer-, 

,,  by  putting  an  '  Ang&ice*  to  them. 

iiok  f  thought  it  bad  been  AngUcL  My 
bud,  thore  is  another  phrase  that  I  object 
ayjiit,  it  says,  ^  Nos  nabuioius  none  duos 
*  uifanB  Regies  insimuL'  My  lord,  this  cannot 
be  mderslood  of  two  kings  one  after  another ; 
bnt  Mmam/  makes  it  to  &  both  at  OQce» 

X.  C  y.  Noy  we  bare  bad  now  togpetber  two 
sricked  kings. 

Rot,  That  we  do  not  use  to  express  so  in 


["182 


L,  C.  /•  The  words  do  thus  sound  in  £ng- 

Bm.  Here  are  two  words  inmnul  sod  nime 
Ibat  do  sigaify  the  present  time.  My  ferd,  I 
aas  iia«r  only  speaking  all  this  while  upon  the 
hypsthtsia  that  these  words  were  spoken  by 
wme  ;  ibr  1  alill  do,  and  always  mnat  deny  tiw 


JL  C.J.  Wetakeitso. 

JKos.  It sbouU hare beenittccemve. 

X.  C  Ji  Tbenit  had  not  agreed  with  ymir 
fSOfda.  For  the  witnesses  swear  that  you  said, 
We  have  bow  bad  two  wicked  kings  together, 

JZok  If  that  be  an  AngUdsm,  this  cannot  be 


L,  C  J.  Najy,  if  it  be  abhmder  in  the  Latin, 
was  a  bhiate'  of  your  making ;  for  yon 
$  it  so  in  Enslish,  and  the  Imlictment  in 
I  mnat  exacUy  pursue  your  English. 
iZoK.  Then,  my  lord,  here  is  anotterespres- 
aisB,  that  tb^  suffered,  'Komsnam  super- 

*  Btiliofiein,'  Popery,  to  come  in. 

L.C.J.  Ay,  is  not  that  well  expressed  ? 
JKos.  Mj  mil,  there  may  be  superstition  in 
the  worship  of  the  Church  of  Homeland  yet 
ttat  not  be  the  thing  we  call  Popery. 

L,  C.  X  There  may  so,  you  say  right ;  but 
i  diis  oomes  under  the  same  reason,  as  tlie 
phrase  you   oljected   against   about 
'  Morboa  Regni.'    Because  <  Romana  Super- 

*  stitio'  is  sodk  a  general  word,  and  because 
^Mie  are  several  superstitions  in  the  Romish 
Oiorcfa,  abundance  of  them ;  and  this  may 
make  it  uncertain;  and  because  we  have  no 
siber  word  to  express^^wbat  we  call  popery  by, 
tbercfere  there  is  an  ilnglice  put  in,  to  shew 


Aop.  Then,  mv  lord,  it  is  said  <  in  eorum 
.*  csaspecta :'  is  that  rights  toy  lord  ? 

L.  C.  J.  Yes,  Angiice  uncfer  their  noses  ? 

Jitt.  That  is  in  their  sight. 

L.  C.  /.  Plray,  bow  woald.you  pot  that  into 
Istio,  under  their  noses? 

Ra$~  My  ford,  if  1  should  speak  according 
tothe  other  parts  of  the  Latin  of  this  Indict- 
Mnt,  which  your  lordship  says  must  exactly 
pnioe  the  eaglisb,  1  would  render  it  <  sub 
iflkMnun/ 


X.  C.  X  Such  [teople  suffer  conventicles 
under  their  noses,  '  in  eorum  coospcctu.' 

Just.  Kb/iisvay*  It  is  not  your  nose  that  sees* 

L.  C.  J.  Suffer  rebellion  under  your  no8«;s  4 
are  these  things  '  Sub  naribus,'  ov  *  in  con- 
'  spectu  P' 

Rm,  My  lord,  tbb  could  pot  possibly  bs  . 
spoken  of  the  late  kin^,  and  this  king ;'  when 
the  precedent  kin^  died  a  prolessed  a^lous^ 
Protestant;  and  his  present  majesty  has  so 
often,  and  earnestly  declared  against  it. 

X.  C.  X  We  know,  that  very  well ;  but  yet 
withal. we  know,  it  was  the  pr^ence  of  Popery 
and  arbitrary  power,  and  those  things,  that 
brought  that  blessed  Martyr  to  the  scaffold  ; 
and  the  great  crjr  now  at  this  day,  by  aU  fac- 
tious ai^  seditious  busy  iWows,  is  against 
popery ;  as  if  it  ware  just  breakiag  in  upon 
us,  and  the  goysmment  abetted  it ;  when  it 
is  all  fiilse,  nothing  more  untrue :  the  Indict- 
itient  calls  it  so,  says  these  words  are  spoken 

*  ftdso  et  malitioae  y  and  all  treasons  are  so. 

Ro§.  Then,  my  lord,  there  is  another  thing, 

*  Si  ipsi  starent  ad  Fnndamentalia  eorum,  An- 

<  glioe,'  If  they  would  stand  to  their  princi- 
ples, or  4>rincipals ;  for  1  know  not  how  it  is 
m  the  indictment.    Pray,  roy  lord,  how  oomss 

-<  Fondamentalia'  to  signify  principles  P 

X.  C.  X  Their  principles,  that  is,  their  fowi- 
datioDs,  or  fundamentals.  '  If  the  foundations 
'  be  destroyed,  what  can  the  righteous  doP' 
savs  the  Psalmist  The  Latin  hiUe  express- 
etn  it  by  *  FundamentaUa.' 

Mot.  Then  it  is  'si  ipsi'  in  tlie  third  person ; 
BOW,  mv  lord,  in  common  sense  that  must 
needs  refer  to  the  two  wicked  kings  that  were 
spoken  of  just  before,  or  to  the  king,  and  his 
sulgeets  spoken  of  afterwards ;  and  then  sure 
it  cannot  oe  treason. 

X.  C.  X  No,  <  they'  that  is,  I  and  you  that 
are  here.  It  was  spoken  to  your  cougrega- 
tion.  If  they  would  staad  to  their  principles) 
then  come  the  broken  platters,  &c. 

iiof.  If  it  were  spoken  to  them,  and  of 
them,  itmust  have  been  '  you'  or  *  we.'  Then 
it  is  added  in  the  end,  my  lord,  *  Fratis  Pa- 
'  tinis,'  broken  platters :  your  lordship  has 
remembered  me  of  that  word.  My  hxd,  I  did 
hear  that  Mrs.  Smith  did  swear  at  Kingston 
assises,  it  was  Pewter  platters. 

X.  C.  X  I  do  not  know  what- she  swore 
there  ;  now  I  am  sure  she  swears  as  it  is  in  the 
Indictment. 

Ros.  Mistress  Smith,  Pray  did  not  you 
swear  it  was  pewter  phUtcrs  at  Kingston  ? 

Smith,  No,  I  never  said  otlierwise  than  I  do 
now,  and  that  is,  broken  'platters. 

Rot.  I  did  hear  she  swore  pewter  then.  But, 
my  lord,  I  conceive  if  it  refers  to  me,  and  the 
people  that  were  there,  it  shoold  have  been,  as 
the  former  sentence  is,  in  the  first  person? 

<  We'  haye  had,  &c.  but  here  it  is  changed 
into  the  third  person,  and  therefore  cannot  be 
so  meant. 

X.  C.  X  But  it  plainly  speaks  its  own  mean- 
ing, that  it  is  meant  of  the  people  there. 
Hios.  My  lord,  then  as  to  th^  Innuendo'^,  I 
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see  there  are  eight  er  ten  of  them.  ^  Whether 
ere  these  to  make  such  a  oonstmctioii  of*  a 
man's  meaniDg,  which  doth  not  otherwise  suffi- 
ciently appear,  as  to  bring  a  man  under  the 
guilt  of  treason  ? 

L.  C.'J.  I  tell  you  the  meaning  is  plain ; 
if  yon  and  we,  such  false  trailers  as  are  said 
to  be  there  assembled  with  you,  will  but  stand 
to  our  principles,  we  shall  Wrthrow  and  de- 
stroy oar  enemies  with  broken  platters  and 
ram's- boms. 

Roi.  It  is  said  here  <  ipse  non  timebat  quin' 
—Of  whom  Uiould  I  spesic  that  <  ipse  ?' 

L,  C.  J.  You  were  speaking  of  yourself  and 
your  congregation. 

Ras.  But  that  is  in  the  third  person,  and 
the  singular  number.  « 

SoL  Gen,  (Mr.  Finch)  No,  the  jurors  that 
find  this  Indictment  say,  that  he  said  so,  and 
that  must  be  in  the  third  person. 

Rot,    Tliat  is  not  acconling.  to  the  rest.    * 

Just  Withint.  *  They,'  is  the  people  with 
him;  and  *  he,'  is  he  himself;  tnat  is  plain, 
and  can  have  no  other  construction. 

Ros.  Now,  my  lord,  will  your  lordship 
please  to  accept  a  fVee  declaration  of  the  truth 
of  this  matter? 

X.  C.  J.  Ay,  ay,  go  now  to  the  fact ;  now 
we  are  got  over  the  exceptions  to  the  indict- 
ment. To  answer  the  fact  is  most  proper  at 
this  time. 

RoiaoeU,  Then  here  in  the  presence  of  the 
great  God  of  Heaven,  the  righteous  judge  of 
all  the  earth  ;  before  whom  you  and  I,  and  all 
that  are  here,  must  one  day  appear,  at  that  ter« 
rible  bar  of  impartial  justice  (and  a  glorious 
tribunal  it  will  be),  to  give  an  account  of  ail 
things  that  we  have  done  in  the  body,  whether 
they  be  good  or  evil :  and  I  am  told  by  my 
blessed  Redeemer  (who  shall  also  be  my  judge 
that  day),  that  an  account  must  be  given  of 
every  Me  word  thai  I  shall  utter,  how  much 
more  for  lying  and  nerjury,  and  false- witness 
bearing?  as  your  lordship  (I  humbly  thank 
you  for  it)  did  very  seasonably  suggest  to  those 
that  have  witnessed  these  thmgs  against  me ; 
I  say  in  the  presence  of  that  great  God,  and 
this  honourable  bench  of  reverend  judges,  and 
you  gentlemen  of  the  jury,  and  my  dear  coun- 
trymen, that  have  been  now  sworn,  as  well  as 
returned  by  the  process  of  law  for  that  end ;  I 
do  here  most  solemnly  declare  the  truth  unto 
you,  as  m  the  presence  of  this  God  I  shall  an- 
swer it  bereafler.  And  I  shall  begin  with  the 
latter  part  of  these  words  first^  where  this  in- 
dictpoent  ends ;  for  that  seems  to  refer  to  some 
things  of  the  late  times ;  and  also  to  my  trea- 
flonsile  intentions  now.  My  lord,  and  dear 
countrymen,  because  I  heard  somethinjg^  men- 
tioned as  to  the  late  unhappy  civil  wars  in  these 
nations ;  I  can  declare,  my  father  was  no  ways 
concem.ed  in  those  wars,  for  he  was  dead  be- 
fore they  began ;  and  I  was  then  but  a  child, 
and  did  not  undersMind  the  thing.  But  fw  .the 
death  of  the  king,  (death  did  I  say  ?  that  is  too 
soAa  word ;  the  ronrder,  the  barbarous  murder 
•fills  mi^esty  king  Charles  the  First,  whom 


I  had  ODce  the  happmess  to  see  the  ftce  |if,  or 
rather  the  unhappniess  to  see  in  respect  of  his 
condition  at  that  time,  being  at  dinner  under  a 
tree,  with  some  few  persons  about  him,  which 
vary  much  affected  mf  heart,  though  then  but  ' 
young.  So  far  was  I  from  being  one  that 
would  compare  him  to  Jeroboam^  &c.  as  your , 
lordship  will  hear,  that)  I  always  bewailed  and 
abhorred  that  act.  For  my  present  soverei^, 
I  declare  in  the  presence  of  God,  I  honour  htna 
with  my  soul,  and  daily  pray  for  him ;  and  if 
I  could  do  him  any  real  good,  I  would  sacrifice 
my  life  most  chearfully  to  do  it ;  I  would  di« 
at  his  foot  to  do  him  any  real  good.  My  lord^ 
I  was  once  threatened  with  the  loss  of  my  lifa 
for  declaring  for  hisn^ajesty  in  his  exile ;  wbes 
it  is  well  known,  few  durst  appear  in  thosa 
days  on  the  behalf  of  an  injured  prince.  It 
was  objected  against  me,  that  I  never  prayed 
for  Oliver  Cromwell,  that  hail  usurped  the  go* 
vemment.  My  lord,  I  knew  he  stood  upon  a 
false  bottom;  he  was  an  usurper.  Anid  for 
declaring,  thai  the  kingdom  would  never  be  at 
peace  till  the  right  heir,  our  sovereign  that  now 
IS,  were  restored  to  his  right,  I  was  threatened 
that  a  gibbet  should  be  set  at  my  church'* 
porch,  and  I  hanged  upon  it,  or  at  my  owa 
QQor.  I  preached  upon  that  place  of  scnptuce, 
£zek.  zxi.  and  the  27th  verse,  <  I  will  over- 

*  turn,  overturn,  overturn ;  and  it  shall  be  no 
<  more  until  he  come  whose  right  it  is,  and  I 

*  will  give  it  him.'  And  I  declared  in  laj 
sermon  the  several  overtdmings  that  God 
had^ven  them  then  in  power.  And  though  thejr 
threatened  me,  yet  God  preserved  me  then  here 
at  home,  as  he  did  my  dear  sovereign  abroad  ; 
for  whom  I  have  prayed  many  hundreds  and 
thousands  of  times.  And  it  is  well  known,  in- 
mediately  after  his  majesty's  happy  restoratioo, 
I  did  upon  one  of -his  majesty's  days  prcaoh 
upon  that  subject :  '  For  the  transgiessipiM 
<ofa  land  many  shall  be  the  princes  thereof,' 
I  preached  concerning  the  excellency  ofoKH 
narchy,  which  I  shewed  to  be  the  chiefest  and 
best  of  governments,  practised  almost  every 
where :  and  I  proved  it  from  tlie  example  of 
the  great  God  of  Heaven,  the  monarch  of  all 
the  world,  down  to  sonoeof  the  meanest  species 
of  creatures.  I  shewed  it  was  the  goremment 
God  had  set  up  in  his  /church,.  anipointilttf  tha 
Lord  Christ  to  he  the  kin|g  there  1  amohg  the 
angels  there  was  the  prince  of  them  :  amoo^ 
the  celestial  bodies,  the  sun  in  the  firma* 
ment  ■     ■    ■ 

L,  C,  J.  Mr.Rosewell,  I  amveryunwilliQi^ 
to  give  you  any  interruption,  because  of  the  con- 
dition you  stand  in,  being  a  prisoner  pl^dingf 
for  your  life,  upon  an  accusation  of  high*trea- 
son.  But  I  tell  you,  these  ihings  that yoarliaTe 
now  insisted  upon  are  not  at  all  to  the  purpoaa 
as  to  what  you  are  brought  here  for.  You  are 
not  here  arraigned  for  your  good  works,  but 
for  your  evil  works.  If  you  commend  your- 
self for  two  hours  together  it  signifies  uotone 
farthing ;  and  the  gentlemen  of  the  jury  must 
let  it  go  for  nothing.  It  only  serves  to  please 
your  humour  of  talking,  and  captivate  the  an- 


Digitized  by 


Google 


STATE  TUALS,  36  CHABLSsn.  l€S^^M  Bigk  IVeasan.  [18S 


185] 

jtoc7;batitisiMtmtalltdtheimrfa«e.  Keep 
olo«  to  the  matter,  that  il  is  incambcnt  npwi^ 
vmiiaasver,  to  the  business  yoo  areupffc 
kfe.  It  19  our  duty,  who  are  upon  our  oatbs; 
■Mivbo  are-  acconotidil^  to  the  g^veninieiit 
■mI  the  law  for  what  we  do,  to  see  that  things 
he  done  aeeording  to  law.  You  ve^  not  here 
called  in  question  for  yoor  good  works  or  ac- 
tioos,  bat  for  treasonable  aikl  seditious  words. 
JtooM  Io  God,  yoo  had  never  done  worse 
than  what  yoo  have  said  of  younelC.  But  here 
is  aa  inrfictaieat  for  traiterous  preaching  at  one 
partiadar  plaoe  and  one  particular  time ;  an- 
swer to  tbi^  The  jory  must  go,  not  according 
to  joar  way  of  speaking  ;  but  according  to  the 
endenoe  rdating  to  the  matters  laid  in  this  in- 
dictmeot.  J>o  not  talk  of  your  preaching  for 
sssnarchy ;  and  tour  oTerturn,  overturn,  over- 
lam  ;  for  if  this  betrue,  that  the  witnesses  have 
sworn  against  yon,  you  have  at  once  over- 
tamed  all  the  good  you  ever  did,  or  saidin  yonr 
Kfe  before. 

Rsf.  My  lord,  I  know  very  well,  one  such 
ev3 actioQ*is  «ioogh  to  marr  a  life  of  former 
good  ones.  But  this  that  I  have  sakj,  was  to 
shew,  how  inconsistent  those  things  that  they 
have  sworn,  are  with  my  constantly  declared 
ja^mcnt  and  limner  practice. 

£.  C  J.  There  are  abundance  of  people  to 
whom  the  king  ha^  formerly  dtendcil  mercy, 
BBC  only  hispudon,  but  even  all  the  promotions 
their  ambitions  fancies  could  make  them  pre- 
toadto  :  bat  it  is  well  known,  the  devil  has  not 
bad  mote  ready  instrameots  to  carry  on  bloody 
desigiis  for  the  murdering  tliis  gracious  king, 
^leir  princdy  benefactor,  than  these  very  men 
tbat  were  thus  gratified  and  advanced  by  him. 
Therefore  we  can  say  nothing  to  what  is  al- 
kdged  of  former  loyalty  ;  the  devil  surprizes 
BKo  ioto  these  thmgs :  they  do  them,  as  the  in- 
dietaient  says,  by  3ie  instigation  of  the  devil. 
Keep  to  the  matter  before  you. 

JKm.  Well  then,  my  lord,  to  cut  short.  As 
to  the  bosiness  since  his  majesty's  return:  I 
have  beea  a  constant  observer  ot  his  days,  and 
psrticttlariy  the  30th  ofjanuary  1  have  always 
observed  as  a  cUy  of  humiliation:  and  I  did 
apon  one    of  those  days   preach  upon  that 

X.  C.  X  And  all  this  signifies  just  nothing, 
fad  upon  that  day  you  went  to  a  conventicle 
.apinstthe  law,  and  preached  there ;  which 
ihmrs,  what  a  conformable  man  to  the  govern- 
Bent  and  the  law  you  are.  You  can  have  your 
congregations  of  iiondreds  of  people,  and  I 
kaow  not  what ;  now  1  tell  yon  all  this  makes 
aotbing  against  you,  nor  doth  all  your  com- 
teeodiiicm  make  any  thuig  for  you. 

Rot,  My  lord,  I  do  not  know  any  law  of  the 
hndtbatis  against  preaching  the  Gospel. 

L,  C:  J.  Yes,  in  conventicles  to  preach,  is 
a|siost  the  law  of  the  land. 

Aof.  My  ioid,  I  humbly  conceive  it  is  the 
«reamstance  of  number  that  makes  thetrans- 
fresooo.  ^ 

L.  C.  J.  It  is  not  only  a  circumstance,  but 
Aesabstance  to  preach  laa  conventicle,  and  all 
ipiostlaw.  "  ' 


Rtm,  If  yon  call  that  a  tranagressioB  to  preach 
the  gospel,  I  humbly  acknowledge  myself  a 
transgressor. 

L.  C.  J.  1  tdl  you  it  is  a  transgression ;  hut 
it  is  not  such  a  transgression  as  tliat  for  which 
you  are  here  indicted  :  but,  because  you  com- 
mend yourself  so  much  ;  a  man,  1  must  telL 
you,  that  every  day  doth  notoriously  tran^^ress 
the  laws  of  the  land,  n<>ed  not  l>e  so  fond  of 
gfiving  himself,  commendations  for  his  obedi- 
ence to  the  government  and  the  laws. 

Rot.  My  lord,  I  was  only  saying  that  upon 
the  3Qth  olP  January  I  preached  upon  that  text 
1  Tim.  ii.  1,  2.  '<  1  exhort,  therefore,  that  first 

*  of  all,  supplications,  prayers,  intercessions, 
'  and  giving  of  thanks  be  made  for  all  men  ; 
<  for  kings  and  all  that  are  in  authority ;  that 
'  under  them  we  may  lead  quiet  and  peaeeaUa 

*  lives,  in  all  godliness  and  honesty. 

X.  C.  J.  Amen !  I  say  to  that  petition. 

Rot.  Amen  !  I  am  sure  I  s^y  to  it,  with  all 
my  soul;  and  it  is  my.  daily  prayer  to  my 
God  for  my  sovereign.  And  here  I  sbewed, 
that  it  was  the  duty  of  sohjlscts  to  pray  for  their 

JLC.J.  1  tell  thee,  I  care  not  a  farthing 
what  thy  text  was,  nor  thy  doctrine  ;  I  wish 
you  had  been  at  church  though,  and  l^n  con* 
Ibrmable  to  the  laws.  But  this  is  nothing  to 
our  business. 

Rot,  I  had  therein  a  sharp  reproof  and  in- 
vective against  those  that  instead  of  praying 
for  their  civil  head  cut  it  off;  and  those  that  de- 
sign and  plot  against  the  goveraoient. 

X.  C.  J.  You  did  abundance  of  good  by  your 
sermon,  no  doubt ;  I  shall  not  now  stand  to 
examine  that, 

.Bos.  So  far  was  I  from  harbouring  any  trai- 
torous thought 

X.  C.  J.  Come,  come ;  all  this  is  besides  the 
cushion;  come  to  the  matter  that  is  here  before 
us,  man.  1  would  not  restrain  you  of  any  part 
of  your  defence,  either  in  time,  or  any  things 
else ;  hut  let  us^ot  have  the  time  taken  up  with 
that  which  no  way  concerns  our  question.  Our 
business  relates  to  what  was  sjud'at  your  meet- 
ing, at  that  time  the  witnesses  speak  of. 

Ros.  Then,  my  lord,  as  to  the  truth  of  this 
particular  case,  I  shall  now  decUre  all  that  past 
then  ;  as  in  the  presence  of  that  God  who 
searcheth  the  heart,  and  trieth  the  reins,  and 
who  shall  judge  us  all.  Upon  the  14th  day  of 
September  last,  I  did  preach  to  some  people 
that  were  met  at  a  fnend*s  house,  one  Capt. 
Daniel  in  Rotherhith :  and  as  my  course  hath 
been  to  expound  the  Scriptures  (to  make  them 
understana  them),  I  was,  my  lord,  that  day 
upon  the  ^Oth  chapter  of  Genesis.  The  chap- 
ter is  about  Abraham  and  Abimelech  king  of 
Gerar. '  Now,  my  lord,  will  you  please  that  I 
shall  deliver  to  you  what  was  said,  hy  repeating 
it  by  word  of  mouth,  or  read  it  ? 

X.  C.  J.  No,  no  ;  1  do  not  desire  any  of  your 
expositions,  or  preachments  :  answer  to  the 
Indictmeol^  anci  what  is  charged  upon  you 
there. 

Rot.  My  lord,  I  am  about  it,  ia  teUing  ydii 
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n^ial  was  rally  «id  ;  and  I  ask  thetitiroarof 
deli?eniiff  tu  court  wliat  I  tiwa  ddiverad  lo 
them.  My  iord,  it  waft  thoa :  In  the  Sd  vene 
it  18  said,  *•  And  Abraham  aaid  of  8irah  hia 
'  wift",  she  is  any  aiater;'  from  wbenoe  I  ob* 
aerved;  tiiat  be  bad  been  guiliy  of'  this  OMie  be- 
fore, in  the  12th  cbapter,^iHniiJietold  the  very 
sani«  lie  to  Pharaoh  king  of  Cgypt  And  tbanoe 
I  raistd  this  uote,  *  That  a  good  man,  or-a 

*  friend  ot  liud,  iDig:ht  Ml  into  &e  same  aio  UDce 

*  and  a^ain.'  And  inproof  of  it,  I  bmnght  three 
or  fi)u  r  instances.  Tliat  of  Liot  b  the  iore^ng 
chapter,  bis  falling  twice  into  die  sanesms^w 
drunkenness  and  incest  with  his  owa  daugh- 
ters. That  of  Samson,  in  the  lath  of 
Judges,)  and  there  came  in  the  mentioo  of 
DalUah,  that  she  spoke  of,  she  only  re« 
members  the  name  of,  and  not  the  truth  of 
the  quotation),  that  of  Peter's  denying  his 
master,  once,  twice,  and  again;  first,  with 
a  lie ;  seoontlly,  with  an  oath ;  and  thirdly, 
with  an  imprecation.  But  the  proof  which 
they  in  this  point  have  mdst  distorted,  iif  that  of 
Jehoshapbat,  who  sinliilly  joined  with  two 
wicked  kings  :  first,  with  a  wicked  father  Afaab 
in  his  expedition  into  the  land  of  the  Syrians 
against  liamoth-Gilead,  2  Cbroin.  18th  chapter, 
for  which  he  is  reproved  as  a  ^rea^  trangrMsor, 
and  threatened  by  the  prophet  in  the  19th  chap- 
ter, and  the  beginning:  and  yet  he  ailerwacds 
ji»ned   with  another  wicked  kin^,   Abasdab, 

,  Ahab's  wicked  son,  to  go  to  Tarsbish  ;  as  we 
may  see  in  the  20th  chapter,  and  the  latter 
end.  And  here,  my  lord,  is  the  whole  of  the 
busuDoss  concerning  the  two  wicked  kings. 
In  the  presence  of  the  holy  and  great  God 
there  was  not  one  word  spoken  of  the  kings 
of  England,  either  kii^  Chules  the  first, 
or  his  present  majesty.  This  was  as  to  the  two 
wicked  kings.  And  then,  my  lord,  I  came  to  the 
7th  verse,  which  has  these  words,  *Ue  is  a 
« Pr^pl'et,  and  he  shall  pray  for  thee,  sod  tboii 

<  Shalt  live.'  Upon  this  I  observed,  « That  the 

<  prayers  of  God*8  prophets  have  been  ▼o'y  |»re- 

<  valent  for  the  healing,  and  helping  of  others  in  a 
■   <  timeof  need.'  And  three  proofiil  brougfatof Una : 

The  last  of  which,  was  that  of  the  prof^ct 
Isaiah's  praying  for  king  Hezektab  in  the  time 
ofhisfiTcat  and  dangerous  sickness.  But  that 
which  hasreference  to  this  business,  was  that  oat 
oftbel  Kings  xiii.  and  the  beginning;  *  When 
'  the  prophet  came  to  Bethel,  and  thm  rebuked 
^  Jeroboam,  and  propheried  affainst  the  altar 
^  diere ;  Jeroboam  put  fdrth  hb  band,  and  sbdok 
'  it  at  him,  and  said^  lay  hold  of  him  ;  upon 

*  which  the  king's  haind  was  dried  up.    Tliare  • 

*  upon  the  kingintreated  the. prophet,  that  he 
*^    '  would  pray  unto  the  Lord  his  God  for  him, 

*  that  bis  hand  might  be  restored,  whidi  the 

<  prophet  did ;  and  the  king's  hand  was  restored 

*  again  and  became  as  it  was  before.'  And 
here  is  the  business  of  Jeroboam.  In  the  pre- 
sence of  God,  I  speak  it,  there  was  not  any 
the  least  comparison  of  my  dear  sovereign  to 
that  accursed  wicked  prince  Jeroboam,  who 
made  Israel  to  sin;  No,  m;  very  soul  trembled 
at  the  thoughts  of  it  whan  I  heard  it.    Upon 
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this  head  I  had  ibis  sentcnee,  or  observaiioa 
(which  I  %iU  give  yon  tu  a  wonH  if  I  were  to 
die  the  next  moment,  and  appear  before  the  gk>« 
rious  tribunal  of  the  beaveiil]^  nuyeaty,  I  tell 
not  the  least  lie,  or  equivocation,  or  prevarica- 
tion, <  That  a  godly  man's  {»rayer  is  a  sore- 

*  reign  cure  of  the  icing's  evil ;  whereby  the 

*  meanest,  or  the  pooitet  cbiistian  may  gratify ^ 
'  andserve  tlie  greatest  monarch.'  Xnd  this  is 
not  my  siting  tteither>  but  the  saying  of  au 
expolttor  upon  that  very  place  ot  scripture* 
out  of  whom  I  did  quote  it. .  Nor  did  I  speak 
of  it,  or  he  write  of  it,  with  respect  to  that 
particular   disease  that  the  indictment  catti 

*  Morbus  Regni,'  hot  the  king's  evil  aa  the 
king's  own'diseMev  in  reference  to  Abitnelech  ; 
who  was  king  of  Gerar.  For  it  folbwetb  in 
the  close  of  the  chapter,  *  God  heard  Ahra- 

*  ham's  prayer,  aud  healed  Abimelech  and  all 

*  his  house. '^    But  as  fi>r  that  word  they  speak  • 
of ;  « of  the  people's  flocking  to  his  majesty  to 

'  cure  the  king's  evil,  which  he  could  not  do  ; 
'  and  that  we  were  priests  and'prophets  lo  wtwm 
<  they  must  come  for  cure  ;'  in  the  preaenoe  of 
the  eternal  God  there  was  not  a  word  «f  kr 
Then,  my  lord,  for  that  of  the  rama-lionin  ; 
I  shall  observe  how  that  came  in  by  and  by  ; 
but  firsts  will  premise,  that  all  this  that  baa 
Been  now  spoken  of,  was  upon  the  expositioB 
of  that  chapter  in  the  morning.  In  the  after- 
noon I  preached  upon  a  particular  text ;  I  begaa 
with  the  reading  of  a  Psalm  and  a  chapter ;  and 
so  far  I  conceive  it  was  after  the  manner  mad 
usage  of  the  church  of  England,  whidi  en- 
joins the  reading  of  the  scriptures  as  part  of  ita 
worship.  I  preached  upon  the  11th  of  the 
Epistle  to  the  Hebrews,  and  the  ISth  ven» 
(though  one  of  the  witneasca  said  it  wan  n 
PtalmV— 

L.  C.  J.  She  wmdd  not  ba  poaitiye,  but«iie 
thought  a  Pkabn,  abe  cauld  not  tvM. 

lU.  ]fylord,iliH»tbelltb  of  Heb.  ver. 
IS.  the  wuidii  aM  thew,  '  Therefore  aptuag 
*-  there  of  one,  and  him  as  pad  as  dead,  m^ 


a  asfDod  i 
'tile  akyb 
i  is  by  Ine  sc 


*  many  aa  the  stars  of 

'andasthesandwhidi     „    _ 

<  numerable.'  Upon  which  I  had  tbia  note, 
TlMtllie  great  dod  can  eflbet  great  matteiw 
by  yery  small  and  unlikely  meana :'  Aa  bene 


•byi 
(of  01 


(meae)  what  was  less  than  one  ?  None  at  sdl : 
And  this  one  too  as  good  aa  dead;  andyetfirvmi 
him  to  raise  as  many  as  the  stars  in  the  akjr, 
and  the  aands  on  the  sea-shore.  What  grant 
thi^  did  God  effect  by  the  rod  of  Moaes? 
which  was  but  a  little  wand  in  his  hand,  nnd 
yet  n  sign  and  symbol  of  authority ;  aa  our 
sherifib'white  staves  are.  Never  was  there  nnv 
great  plague  to  be  sent  upon  the  enemy  of  G<Mf , 
and  his  church,  Pharaoh  and  his  Egypttaim, 
but  upon  the  stretching  forth  that  littte  rod,  it 
came.  And  so,  at  the  sieffe  of  Jericho ;  Wbat 
dreadiul  dilapidations  m  Siat  great  city  did  lb* 
sound  ai  the  rams-horns  make  P  What  a  ter- 
rible army  of  the  enemies  of  the  Israelitea  did 
Gideon's  small  host  destroy  with  a  tew  brokea:^ 
pots  or  pitchers  ?  (much  less  did  I  raentioia 
platters,  or  pewter  dishes  ;  at  I  fai|ve  been  ia« 
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taoddi^firtt  •*«•>•  Andwkilatiieiiicn* 
tachiflipMii  did  DftTid  strike  down  witb  • 
HHsiiftilnE'?  And  wbal  a  glonoiw  work 
didMrLoidChiut,tke  sod  of  J)«?id,  do  in 
JMOiriBjpaUflMi  amm  with  a  little  clay  and 


eie;  mpte  likcfy  to  dam  uptbe  eyes  of 
ooildwdl  see,  than  to  open  tM  eyet  of 


MR  tint  WMbon  blind.    Nowkete^ny 
I  tke  vraNBce  of  the  e 
Here  your  lorohip  tee 


I  die  whole  iTttik  in  the  vraNBce  of  the  eternal 
M.  Here  your  lorohip  fees  la  mentioQ 
Bade  epoo  the  seoond  vtne  of  the  90di  of 
iScaoit  <if  two  wicked  kings ;  but  hew,  not  (aa 
tbcy  \Mt  ilprcamtcd  il)  with  any  reflectioD 
■paalbeUiga  of  Bagtoad;  nor  were  they 
8|iflbB  is  that  order  ea  they  haire  iwom  them, 
taf  as  1  have  now  rueated  t)Mm«  Here  is 
BcaliQBof  heaMn^r  tlie  king's  evil»  and  of  Je- 
labayn;  batna  way  in  that  manner  on  they 
fiy.  And  here  is  hkewiae  mention  of  rams- 
km,  brriran  pitdMrSf  and  a  slime  in  a  sling ; 
kiaotwith  the  least  application  to  the  go- 
Toanat,  or  reierenee  to  it,  or  reflection  upon 
it,«tiie  king :  and  this  is  the  tnrth.  1  have 
ndeaa  lageneoos  confession  of  the  whole  as  it 
pyml,dialyourk>fdshipmayseehow  mnch 
lanabessdhytheae  false  wretches.  And  if 
Aey  hareso  good  memories  as  really  and  lb- 
M  to  remember  what  was  then  said,  their 
■aMiiei  and  their  consciences  cannot  but  go 
aba;  with  me,  and  confirm  what  I  have  said ; 
AatiAtbatwaa  spoken  by  me  that  day,  was 
» I  bare  Tekaed4t,witho«t  the  least  reflectkm 
opafOrapplieatioa  to  hisibrraer  majesty  and 
wr  prcasDt  navereign,  or  either  of  them,  or 
Mf  dvg  relatiiig  to  the  goremment.  And  if 
wabeaot  eeniinoed  here,  I  am  sore  there  wiU 
wsdij  come  wliejcui  yon  will  find  and  see, 
ibitibemareMmeof  the  king's  iriends,  hot 
UiOKmies^that  Aos  haye  falsly  accused  an 
iaMnt,ihithfBA,  loyal  sn)^  of  treason ;  a 
(aae  which  my  very  soni  abhors  the  thoughts 
•f.  la  proof  whereof,  if  year  lordship  will 
ginwe  leave,!  will  now  call  my  witnesses  to 
MifrAetmtb  of  all  thitf  matter.  Aad  after 
Aonee  and  ingenious  confession  of  the  truth, 
ttiwbat^e  witnesses  I  shaU  call  win  testify 
^  il^  Ihope,aiid  tmst  in  my  good  Godf, 
nilbewitlFtyou,my  dear  countrymen,  see 
twtnrii  and  sincerity  ot  my  heart  in  whatever 
]UM*are^kenKy  me.  Hai«  1  been  guilty 
vftasathmgs  that  are  bid  to  my  char<^,  I 
y  Mt  worjhy  to  lire.  Pray,  Mr.  Crier,  call 
"r.TbMaas  Hudson. 

*•  C.  J.  Ay  ;  come  call  your  witnesses. 
^jf-  My  k«pd,  one  thing  T  would  desin 
^•■kto  3Poor  lordship.    Your  lordship  was 
[NnBg,tbat  what  I  declared  of  my  former 

I  fflT  was  nothmg  to  ^hat  the  witnesses  have 
2»jl;  My  hwd,  I  have  read  in  a  true  his- 
yi'^iak  the  script««s  will  be  owned  by 

I  g*»<bat  are  here  to  be  such)  of  two  false 
•*■••»  **y  ^"^^  »«»ch  ;  they  are  called 
^»<f  Bsfid  (I  pray  God  these  be  not  ac- 

.  ^Jw  Hangfaters  of  Belial)  that  swore, 
^ym  did  blaspheme  God  and  the  kuig.' 
"yjJHir  lordship  beKertf  it  ? 

^*atqoestwn? 


desire  to 


[190 

Bm..  I  an  confident^  myiord,  your  kyrdsbip 
and  the  oonrt  do  not  beneve  he  did  so. 

L,  C.  J.  The  Scriptures  teU  us  it  was  not 
true ;  Do'  tou  think  we  do'  not  believe  the 
scriptures,  oeoause  we  do  not  hear  you  preach 
in  your  coBventictes  ?  We  do  believe  the  scrip- 
tures, man;  and  we  befieve  too  they  have 
been  i^erted  by  you,  and  other  people,  to 
very  ill  nurpescs.  Yes,  I  do  remember  the 
story  of  Naboth ;  and  to  shew  you  that  1  can 
reoMiidber  some  holy  history  as  wdl  as  yon,  I 
can  tell  vou  of  another  story,  and  that  is  the 
story  of  Busaana  and  the  efders,  and  there  was 
ciidunataaoaef  time  and  place  testified  to; 
but  it  seems  they  were  defective  in  their  proof, 
and  there^  discovered.  You  would  do  well 
to  detect  the  witnesses,  if  you  can,  in  some 
contradiction,  or  fakhood  ;  that  will  do  yon 
more  service,  than  harangues  and  speeches. 

BMemeil.  The  God  of  Heaven  will  do  it  this 
day,  1  trust ;  for  to  him  I  have  opened  my 


X.  C.  J.  Well,  well,  call  your  witnesses, 
and  prove  what  you  oao. 

SoieweiL  My  dear  Redeemer  himself  was 
served  so ;  nay  condemned  by  Aa  testimony 
of  false  witnesses.    [Mr.  Hu<ison  came  in.] 

jL.  C  J.  Come,  here  is  your  witness ;  what 
say  you  to  him  ? 

'Rc§euf6lL  Mr.  Hudson,  were  you  present  at 
the  meeting  at  Rotherhith  on  Lord's  Day  the 
14th  of  September  h^t? 

Hudton.  Yes,  Sir,  1  was  so. 

Roiewell.  Here  is  Mrs.  Smith  hath  swem, 
that  since  the  beginning  of  August  we  had  a 
naeeting  in  our  public  Meeting-hoose :  Was 
there  any,  pray  l^r? 

ffKc/fon.  There  vras  none  such,  that  T  know  of. 

RoteweU.  She  sweara,  that  we  were  at  the 
house  of  captain  Daniel  Weldy's  the  14th  of 
September.     Wa^  irso  ?— Hut/fon.  No,  Sir. 

Moteweil.  What  place  was  it  then? 
.  HudiOH,  It  was  one  captain  Daniel's. 

X.  C.  /.  That  is  the  same  as  they  say.  < 

RoBemell,  The  first  witness,  Mrs.  Suntb, 
said  captain  Weldy's  :  indeed,  the  other  said, 
captain  Daniel's. 

£.  €.  J.  She  said  she  was  told  so,  but  she 
could  not  tell ;  but  she  remembers  you  prayed 
for  him,  and  his  child  too,  who  was  then  ill. 

RatemelL  Vny  Sir,'  as  to  the  truth  of  the 
business  ;  Did  you  hear  me  speak  of  two 
wicked  kings  ?  That,  my  lord,  came  in,  I  say 
upon  tbe  second  verse  of  the  30th  of  Genesis, 
which  I  then  was  expounding. 

jL.  C.  /.  Nay  ask  him  in  genend  what  be 
heard  you  say  ;  and  whether  he  heurd  you 
say  any  thing  of  two  wicked  kings,  and  what 
it  was. 

BatewelL  Ay,  about  Ahab,  and  Ahaziah  his 
son ' 

X.  C.Ji  Nay,  nay,  1  must  have  none  of 
those  things,  we  must  have  fair  questions  put; 
for,  as  you  see  we  will*  not  admit  the  king's 
counsel  to  put  any  questions  to  tbe  witnesses, 
nor  produoe  any  lutnesses  against  you,  that 
are  leading,  or  not  proper,  so  nor  most  yon  : 
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Bat  if  yoo  have  a  miDd  to  ask  him  any  qne^- 
tioos,  what  he  heard  ooncerning  two  wndked 
lungis  gpenerally,  do  so. 

Hudson.  Upon  the  3d  verse  he  was  then. 

i.  C.  J.  OF  what  chapter? 

Hudson.  Of  the  20th  of  Genesis.  I  was 
^en  in  the  place,  and  writ.  He  was  upon  the 
Sod  Tei'se,  and  concerning  Abraham's  denyingf 
of  Sarah  his  wife.  Sajrs  Mr.  Rosewell,  Doth 
Abraham  here  fall  again  into  lying  ?  I  thought 
he  had  smarted  enough  in  the  12th  chapter, 
Ibr  the  same  he  told  to  Pharaoh  :  And  doth  he 
iall  again,  and  not  take  warning  by  it  ?  From 
that  you  may  take  notice,  that  the  best  of  God's 
children  may  fall  again  and  again  into  the 
same  sin.  And  there  you  quoted  what  mis- 
chief good  Jehoshaphat  had  like  to  have 
brought  upon  himself,  by  joining  with  two 
wicked  kings  :  first,  with  wicked  A  hah  king 
of  Israel ;  and  af\er  he  was  reproved  for  it  by 
tiie  prophet,  ^et  he  feH  into  the  same  sin  again, 
by  ioiomg  with  Ahab's  wicked  son  king  Aha- 
aiah.  And  so  he  quoted  Saipson,  who  got 
mischief  by  taking  a  wife  among  the  dauffh- 
tcirs  of  the  Philistines  ;  and  yet  afler  he  bad 
felt  some  smart  and  hurt  by  it,  yet  like  good 
Jehoshaphat,  and  good  Abraham,  he  falls  into 
the  same  sinajraln,  by  going  to  Timnab)  and 
taking  Dalilah. 

RoseweU.  What  said  I,  pray  upon  the  7th 
Terse  P 

Hudson.  The  7th  Terse  was  eoQceming 
God's  appearing  to  Abmelech  in  a  dream  ; 
where  G^  says,  *  He  shall  praT  for  thee,  for 
*  he  is  a  prophet,  and  thou  shall  be  healed.' 
And  there  Mr.  Rosewell  spoke  concerning  the 
worth  and  value  of  the  prayers  of  God's  pro- 
phets ;  wherein  he  instanciethin  one  thing,  thai 
they  wece  good  to  cure  the  king's  evil.  And 
be  quoted  several  texts  of  scripture  of  the 
wortn  and  value  of  them  ;  and  among  the 
rest  was  that  in  the  first  book  of  Kings,  the 
13th  chapter,  and  6th  verse,  wherein  the  pro- 
phet came  to  reprove  Jeroboam  at  the  altar  at 
Bethel ;  and  the  kin^  stretched  forth  his  arm, 
and  bid  lay  hold  on  him,  and  the  king's  hand 
was  dried  up  :  Upon  which  the  king  said  to 
the  prophet,  *  Intneat  now  the  face  of  thy 
<  God  for  iHe,'  and  he  did  so  ;  the  prophet 
prayed  unto  the  Lord,  and  the  king's  arm  was 
Testored  whole  as  the  other.  And  he  did  quote 
that  of  Hezekiahtoo. 

BosewelL  My  lord,  this  man  did  take  notes ; 
and  therefore  may  be  the  more  exact. 

Hudson,  Yes,  my  lord,  I  have  my  notes, 
and  can  read  them  at  large ;  and  I  did  gene- 
tt\\y  write,  my  lord. 

Aosewell.  llien  pray,  Mr.  Hudson,  will  you 
declare,  whether  you  neard  any  thing  in  that 
exposition  or  discourse,  concerning  rams  -horns, 
broken  platters,  and  a  stone  in  a  sling  P 

Hudson,  That  was  in  the  sermon.  Sir,  in  the 
afternoon* 

Rosewell.  She  swears  it  was  all  in  the  morn- 
ing discourse. 

Hudson.  There  was  not  such  a  word  in  that, 
aa  1  know  of.    The  sermon  was  not  in  the 


morning ;  you  did  only  expound,  as  yon  used 
to  do  in  the  morning. 

L,  C,  J,  If  you  have  done  with  him,  I 
should  ask  him  a  question  or  two.  Hark 
von,  Sir,  Pray  what  time  did  this  exercise 
be^n  P — Hudson.  It  beffun  about  8  o'clock. 

X.  C.  /.  What  number  of  people  do  yoa 
think  there  were  there  P 

Hudson.  I  cannot  judge  how  many  they 
were. 

L.C.J.  How  many  do  you  think  P 

Hudson.  1  believe  there  were  a  matter  of 
40  or  50  there. 

X.  C,  J.    No  more  than  40  or  50  P 

Hudson,  Alas,  we  could  see  bat  in  one  room. 

X.  C.  J.  What  room  were  you  in  P 

Hudson.  I  was  in  one  of  the  chambera. 

X.  C,  J.  How-  many  pair  of  stairs  high  f 

Hudson.  Two  pair  of  stairs  high. 

X.  C.  J.  Did  you  see  Mr.  Rosewell  ? 

Hudson.  No,  I  could  not  see  him  at  all. 

X.  C.  J.  Was  there  ever  a  bed  in  the  room 
where  you  were  ? 

Hudson,  No,  my  lord,  there  was  not. 

X.  C.  J.  Was  there  a  dinner  time  between  f 

Hudson.  There  was'  at  noon  a  resting  a  lit- 
tle while. 

X.  C.  J.  Did  Mr.  Rosewell  go  dovra  P 

Hudson.  Yes,  my  lord,  he  md,  I  beheve,  go 
down  stairs. 

X.  C.  J.  Do  you  remember  any  thing  dial 
was  spoken  of  Samson  and  Dalilah  P 

Hudson,  Yes,  as  I  said  before,  there  was 
about  Samson's  going  downtoTimnah  to  take 
Dalilah  ;  shewing  his  failing,  how  he  ftXk 
twice  into  the  same  sin. 

X.  C.  J.  Did  you  hear  any  discourse  about . 
canting  P  Did  you  obserrehe  used  ^at  word 
canting  P 

Hudson,  No,  not  that  day,  as  I  know  of. 

X.  C.  J.  Did  you  ever  hear  him  oae  that 
word  P — Hudson.  Yes  I  did  one  day. 

X.  C.  J.  Ay  ;  What  did  he  aay  that  day 
about  canting  ? 

Hudson.  1  am  not  able  to  tell  you  Tery  «e* 
actly. 

X.  C.  J.  You  must,  you  must  indeed. 

Hudson.  I  do  assure  your  lordship,  I'  knaw 
not  how  to  repeat  his  expressions  aboutit. 

X.  C.  /.  For  look  you,  Sir  ;  though  Mu 
are  not  upon  your  oath,  because  the  law  doth 
not  allow  it;  yet  the  same  thing  that  Itokt 
those  witnesses  before,  the  same  I  most  tdl 
you;  you  must  consider,  friend,  you  eoBoe 
nere  to  serve  no  turn,  nor  party  ;  you  are  in 
the  presence  of  the  great  God  of  Heaven  and 
earth,  who  will  call  you  to  account  for  ereiy 
thing  you  testify  here ;  and  therefore  without 
any  subterfuges,  tell  us  the  truth,  and  the  wholo 
plain  truth  without  welt  or  guard. 

Hudson.  My  lord,  I  will  not  deny  one  tittki 
of  the  truth,  nor  tell  any  thing  that  is  untme  i 
I  know  I  am  in  the  presence  of  a  great  court 
of  justice,  and  in  the  presence  of  the  Qod  of 
Heaven. 

X.  C.  J.  Tell  us  then,  what  the  prv 
said  about  eanting. 
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He  was  speaking  of  tEe  wicked  I 
«eft«f  tbe  world,  tbmt  when  they  sf  oke  con- 1 
ceaoBf  KriooB  reiig-ion,  called  it  canting,  and  J 
a)9 bet  'What  is  canting  ?    Canting^-  says  lie, 
if  a  whioinff  tone. 

L  C,  J.  I>ifi  yov  bear  him  speak  any  thing 
MBoeraing  org^ans,  and  surplices,  audi  white 


bow 


rHadim.  No,  niy  lord  ;  nothing  of  suqdices 
nor  white  ^wns. 
'*    L  C.  /.     Nor  any  thing  concemfaig  or- 
gaaif 

Hadbcm.  No  ;  but  80ineAin|f  he  had  con- 
eemag  the  calhedralSy  and  their  cantaag  tone 
tkcre. 

RoioeclL  Will  your  lordship  aec^t  an  in- 
genuous confessaoQ  from  me  myself  about  this 
malterf 

L.  C.  J.  No,  DO,  Mr.  Resell,  that  will 
net  be  eridenoe  ;  you  can  neither  acouit,  nor 
coodemnyroiBaelfby  these  thin^  eitoer  con- 
fessed or  denied  It  is  your  witaesscs  that  I 
most  ask,  and  that  I  expect  an  account  from. 
Therefore  I  ask  you,  friend,  and  pray  recollect 
voanelf.  How  was  it  thai  he  talked  concerning 
the  cantiDg  in  cathedrals  ? 

Hudton*  Truly,  my  lord,  I  cannot  give  a 
bettar  deKriptwn  or  it  than  I  have  done. 
For  I  neither  do  particularly  remember  what 
time  it  w«8  that  I  beard  him  use  ihfX  expression, 
nor  can  I  tell  you  where  it  was  ;  neither 
where  nnr  when. 

Bmeatll.  Shall  I  tell  your  lordship  tlie  oc- 
casion? 

JL  C.  J.  Why,  do  you  think  I  believe  any 
word  yon  say,  not;vitbstauding  anv  impreca*- 
tioos  or  asseverations  yon  make  uoout  your* 
aeif  ?  It  must  neither  weigh  with  the  court  nor 
the  Jury:  we  most  go  according  to  the  evi- 
dence. St.  Peter  himself,  that  you  aay  you 
talked  of,  denied  all  with  a  great  many  aaseve- 
ratkms ;  bat  that  de^l  did  not  make  him  in- 
M»eenty  no,  it  was  bis  aul  So allyour impre- 
^■ti^prMT^  and  asseverations,  and  amrmations  of 
your  own  innocence,  do  not  signify  one  farthing 
tntiiiseaafle. 

Mt.  Oau  Harl  you,  Mr.  Hudson ;  let  me 
•akyou  one  miestioD,  Pray  when  Mr.  Rosewell 
kad  explained  those  ttxt^  of  scripture,  did  he 
not  jnM  fretyu^ntly  to  make  application  of  hi« 
qnotalions  ? — Hudton.  Yes,  my  lord.  ^    . 

Atl.  Gckb  tlien,  ]»ray.  Sir,  ailer  he  bad 
spoken  of  the  two  widsed  kii^,  how  did  be 
ap^that.^ 

BjMtom.  My  lord,  I  will  teU  you  how  he  ap- 
plied it.  After  he  haid  made  those  quotations, 
says  be.  Take  notice,  if  Abraham  fell,  and 
cood  Jeboshapbat  fell,  and  Samson  fell,  and 
Pater  fell,  then  what  aK  we  ?  <  Let  him  that 
'stsndelh  take  heed  lest  he  fall:'  and  that 
was  tlie  a{»plication  he  made  of  it.. 

Ait,  Gen,  Do  you  speak  to  all  that  Mr. 
Rosewefi  spoke  in  that  discourse  at  that  time 
Isaefaing  these  matters  T 

Uudmm,  'So,  Sir,  not  all ;  I  cannot  remerti- 
Wrall :  Bot  il^  substance  of  the  distinct  heads 
Ids  remember.  | 

VOL.  X.  I 


Kosemtlk  Then  about  the  kill's  evS  ; 
I  did  you  apprehend  it  was  meant  ? 

Hudson.  My  lord,  I  do  not  believe  he  spoke 
it  with  respect  to  that  disease  ^vhich  tve  call 
tbe  king's  evil ;  beieause  he  spoke  it  uith  re- 
ference to  tbe  dUeose  that  the  king  was 
onder. 

BotewelL  Did  you  hear  any  thing  abont  SO 
guineas  P 

Hudson.  No,  I  did  not  hear  a  word  of  any 
guineas  that  da^. 

3oL  Gen.  Did  you  hear  him  say  any  thing 
about  the  people's  flocking  to  the  king  ? 

Hudson,  Mo  indeed.  Sir,  not  I. 

RosewelL  Pray,  Mr.  Hudson,  did  I  name 
the  word  priests  ? 

Hudson,  No,  Sir,  I  did  not  hear  ynu  namcf  • 
priests,  but  ministers  and  prophets  ;  'and  what 
a  judgment  it  was  to  have  the  prophets  taken 
away. 

AtL  Gen,  Pray  recollect  yourself;  Is  that 
a  phrase  they  use,  ministers  and  prophets  ;  or 
do  not  they  call  themselves  priests  P 

Hudson,  Ministers  and  prophets,  my  lord, 
are  the  usual  words. 

Au,  Gen,  Priests  is  the  word  I  am  toMthey 
have. 

BfisewelL  Then,  Sir,  pray  will  you  give  an  ac- 
count how  that  about  the  rams- horns  came  in  T 

Hudson,  That,  my  lord,  was  upon  that  text, 
xi.  Heb.  12 

RoscTvelL  Do  you  remember  what  time  it 
was  ;  forenoon  or  afternoon  ? 

Hudsjm,  1  do  remember  it  was  in  your  ser*' 
mon  in'tbeailemoon.    The  words  are  these, 

*  Therefore  sprang  there  even  of  one,  and  him 

*  as  good  as  dead,  so  many  as  the  stars  in  the 
^  sky  in  multitude,  and  as  the  sand  by  the  sca- 
'  shore  innumerable.'  From  whence  he  raised 
tliisnote,  or  doctrine;  'That  the  gresEt  Ood 

*  could  by  very  small  means  bring  great  thingt 

*  to  pass.'  And  then  he  came  to  orove  his 
doctrine,  by  several  instances.  Says  he,  what 
works  did  God  do  by  Moses's  rod?  And 
by  Gyleon's  broken  pitchers  routing  a  w  hole 
armr  ?  What  ff^t  works  has  God  done  by 
small  means  ?  That  by  the  sounding  of  raAis- 
homs  the  walls  of  Jericho  should  fall  down ! 
And  what  great  wonders  he  wrought  when 
David  slew  the  tremendous  giant  Goliah  with 
a  slone  out  of  a  sling ^  A^d  what  great  works 
and  wondei^  did  the  son  of  David ,  our  I^irci 
Jesus  Christ  do  in  opening  the  eyes  of  him 
that  was  bom  blind,  with  a  little  day  and 
spittle  ?  The  application  of  that  was,  A  little 
grrace '- 

L,  C.  J,  We  do  not  desire  to  hear  your  ap- 
pJicationft. 

SmUA,  My  loitl,  if  your  lordship  please, 
Mr.  Hudson  used  to  expound  himself. 

Hudson,  My  lord,  I  used  to  repeat  what  I 
writ  in  my  own  family,  tbatis  all. 

L.  C.  J,  Yes,  no -doubt  ho  is  a  roost  excel- 
lent expositor ;  there  are  several  people  taka 
upon  them  to  expound,  that  can  neither  read,  nor 
writp.  But  pray,  friend,  let  me  ask  yon  one 
qiiestion  more?    Was  tbe  captain,  at.  whoso 
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boose  yoQ  were, die  14th  of  September,  at 
home  or  at  flea? 

Hud$im.  My  lord,  he  was  oot  at  home,  but 
•I  sea ;  and  is  still  at  sea. 

Li  C.  J,  Do  you  remember  that  he  prayed 
for  him  at  that  time? 

Undton,  Yes,  my  lord,  it  was  his  common 
praeticeto  pray  for  the  family  wberefer  he 
came. 

L,  C.  J.  And  did  he  pray  for  his.  son  that 
was  sick? 

Hudson,  I  cannot  teU  whether  he  were  sick, 
or  no,  I  do  not  remember  that ;  bnt  he  prayed 
for  the  father  and  all  his  children,  the  whole 
family. 

Ros.  Pray  did  you  hear  any  one  word  men- 
tioned of  the  kings  of  England,  or  of  his  pre- 
sent majesty  but  ooly  in  praying  for  him,  as  I 
bless  God  I  daily  do,  that  God  would  giTe 
him  grace  and  all  good  things  here,  and  his 
glorv  hereafter  ? 

Hudion,  Not  one  word  did  I  hear  named  of 
the  kings  of  England ;  nor  of  any  kings,  hut 
those  mentioned  in  the  Scriptures,  thai  were 
quoted,  the  kinffs  of  Israel,  and  the  like. 

Hof.  Was-  there  any  word  spoken  about 
poperybeingipermitted'tocomein  under  their 
noses^?^ 

Hudsm^  Not  one  word  o£  that  was-^^Kkkea^ 
that  I  know  o£ 

X.  C.  J.  Did  you  hear  the  king  of  England 
mentioned  at  all  that  day? 

Hudson.  Yes,  in  his  prayer.  It  was  his 
•OBstant  course  to  pray  for  the  king^ 

X.  C.  /.    Ay  I  what  did  be  pray  for? 

Hfubon.  fie  used  to  express  himself  very 
heartily  in  prayer,  that  God  would  enable  him 
to  rule  and  govern  the  people  niider  his  charge, 
and  blosa  blm.  And  he.used  to  say,  God  forbid 
that  he  should  sin  against  God  in  neglecting  to 
pray  for  the  king. 

Koi,  It  was  Simuel's  speech  to  Saul.  Pray, 
Sir,  did  you  bear  that? 

X.  C.  J.  Nay,)  nay,  ask  him  what  he  did 
bear  you  praT* 

Km,    Did  I  pray  about  opening  the  eyes— 

L.C,J,  But  you  must  not  open  your  wit- 
nesses eyes  :.  Do  notlead  him. 

Hudioti.  h  was  his  common  practice  to 
nfay  for  the  king,  that  God  would  preserve 
mm  £rom.all  hk  enemies. 

X.  €*  J.  And  wesay  the  same  thing  too. 

Hudson^  And  that  God  would  semove  all 
evil  counsellors  fiom  him* 

X.  C.  /.  Ay^  no  questiotk 

Hudson.  And  establish  his  throne  in  righte- 
OQsness,  and  lengthen  his  life,,  and  prosper  his 
reign ;  and  he  used  to  pray  as  heartily  and  as 
savouriy  for  the  king  as  I  ever  heard  any  man 
in  my  life. 

X.  C*  X  So  there  was  praying  in  this  hall,  I 
remember,  for  his  late  majesty ;  for  the  doing 
of  him  justice :  We  all  know  what  that  meant, 
^d  where  it  ended. 

Ros.  Mr.  Crier,  pray  call  Mr.  George  HalL 
Who  came  in.}  Mr.  Hall,  were  you  present 
'  is  Utb  day  of  September  at  Rotberhith  ? 


s 


HaU.  Yes,8u>,Iwa8.^ 

Roi.  When  I  expounded  npon  the  90th  eC 
Genesis ?-.i{a//.  Yes,  you  did  so.  Sir. 

Rm.  Pray  will  you  inform  my  lords  whi> 
you  heard  me  say  r 

HaU.  I  will  infomt  them  to  the  best  of  naj' 
melnocy. 

X.  C.  X  What  trade  are  you,  friend  ? 

HtiU.  I  am  a  meal-man,  my  lord. 

X.  C.  X  Well,  wh4t  say  you? 

HaU.  The  14tb  of  Septemberlast  it  wae  mr 
lot  to  hear  Mr.  Rosewell  expoupd  the  SOtlr 
chapter  of  Genesis ;  aait  was  his.  usual  course 
to  expound  a  chapter. 

Ros.  rt  was  not  of  choMse,  but  taken  in 
course.  And  pray  what  do  you  remember  was 
said  by  me  about  two  wicked  kings  ? 

Hall.  Sir,  I  remember  vou  brmight  a  scrip- 
ture  concerning  Jehoshaphat  joining  with  two  ; 
first  of  all  with  wicked  Ahab,  and  afterwards 
with  wicked  Ahaziah  his  son;  and  vou  proved 
it  out  of  S  Cbron.  xviiL  chap,  and  19th  and 
liOtli  verses. 

Ros.  Do  yousemember  there  was  any  one 
word  spoken  of  tiie  kings  of  England? 

Hall  There  was  not  one  wosd  of  his  present 
miyesty^nor  bis  father,  nor  any  o€  the  kings  of 
England  ;  bat  of  the  kings  of  Israel,  Ahib  and 
his  son.. 

JRm.  Well  then,.  eenceming^Jerobeamv  what 
do- yon  remember  of  that? 

HalL  As  to  Jeroboam—*  You  were  ex- 
pounding foom  the  7th  verse  of  the  20tb  chap- 
ter of  Genesis — And  in  the  opening  of  that 
7th  verse  among  several  texts  of  scripture, 
Mr.  Bosewell  had  this  Note,— Hobl— Jero- 
boam— 

X.  C.  X  Ay,  about  Jeroboam. 

HaU.  My  memory  foils  me-     - 

X.  C.  X  Ay,  so  1  perceive  it  doth,  wonder- 
fully. 

Ball.  As  to  Jeroboam,,  he  brought  a  texV 
froBithe  Sdboek.  of  King8,:the  ISth,  and  tha 
former  part  of  the  chapter.  There  was  a  mai^ 
of  God  that  came  to  Bethel,  and.prophesietl 
against  Dan  and  Bethel,  and  there  were  tbesa 
words,  that  Jeroboam— 

Ros^  He  had  his  hand'diied  up— 

X.C.X  What  dop>u  mean  by  that?  If 
your  witness  be  out  in  his  story,  must  yoia 
prompt  him  ?  Go*  on,  friend. 

Hall.  He  prophesied,  that  the  bones  of  the 
priests  shouldbe  laid  upon  thealtar  and  bunit^ 
as  we  read  in  that  text  of  Scripture,  3l  King* 
18,  and  the  beginning.  And  Jeroboam  wa» 
there,  and  put  forth  his  band — and  bid  sooke- 
body  take  hold  of  him— Whereat  the  hand  of 
Jeroboam  dried  up. 

Ros.  If  it  please  your  lordship,.  I  vriU  mil 
another. 

X.  C.  X  Ay,  ay,  you  may  set  bim^goiBg^ibc 
he  is  out. 


<«  *  This  witness  waa  wont  to  say,  that  1 
perwHi  or  persons  pmched  his  legs  as  he  was 
giving  his  evidence,  wbickoocasiened  these  fi^ 
quent  breaks.''    Grig.  Edit. 
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X.  C  J.  YoQ  had  beit^  oat,  and  recollect 
yiHinelf ;  yoa  baFefiMqgfoc  yotur  cae  at  pre« 

JCof.  Mr.  Cnett  miy  cott  Mr.  Jamet  Atkin- 
•nu    nVhoeamein.] 

L.C,J.  You,  Mra.  Smith,  I  wiHatkyon,(I 
viH  not  ask  bim  bimtelf,  because  be  may  ac- , 
OBK  bimsdf  by  h)  la  this  the  miller,  at  whoee 
borne  ooeof  the  meelinga  was  f 

Smitk.  No,  my  lord,  the  former  witness  Hud- 
«0Q  n  the  miller  where  he  preached. 

X.  C.  J.  Well,  what  do  youask  this  witness? 

Bos.  Mr.  AtkiDsoD,  were  you  St  our  meeting 
the  I4tb  of  September  kst  ? 

Mkmmm.  Yes,  I  wastheredie  14th  of  Sep- 


Rn,  Wens  you  there  at  the  begianio^  ? 

Atkinmn.  I  was  there  from  the  b^anmg 
istheeod. 

L,  C.J.  PrsT,  what  trade  are  yon.  Sir  r 

Atkinmn.  Bfy  lord,  1  am  a  mathematical  in* 
alrimient-maker. 

Jtov.  What  chapter  was  I  upon  ? 

AikuuoH,  The  SOth  of  Genesis  in  oaurse, 
and  not  out  of  choice.  His  usual  custom  was 
to  ezpoond  a  chapter  before  he  preached. 

im.  Pray,  wkat  do  you  remember  was  said 
by  ne  of  two  wicked  bngs  ? 

Aikmaim.  Of  two  wicl^  kings !  I  remem- 
ber that  was  upon  the  second  verse ;  how  Abra- 
bamsaid  of  Sarah  his  wife,  *  She  is  my  sister :' 
and  upon  that  Mr.  Rosewell  had  this  note, 
*  Tbat  a  diOd  of  God  may  tail  into  the  com* 
-*aiarioii  ofthe  same  sin  againandagam,  after 
'  be  had  been  reprored  and  smarted  ibr  it' 
And  be  ipoted  sererai  instances :  as  that  of  Lot 
committing  inoest  over  and  orer  again  ;  that  of 
Feier  denying  bis  'lord  4bree  times  ;  that  of 
Sampsoa  out  of  Judges  taking  two  wives 
9moog  the  Philistines,  one  after  another :  and 
then  oiioted  that  of  Jehoshaphat  joining  with 
two  widced  kings  ;  Ahah,  in  tbe  3d  of  Chron. 
xrm.  cbap.  and  afterwards,  though  reproved 
bf  the  prophet  Jehu,  he  joined  with  Abab*» 
wicked  aon  Ahaziah. 

Jtos.  Pray,  what  did  you  hear  of  the  king  of 
£ngfamdP 

Alkuuon.  Not  a  word,  unless  it  were  in  bis 
prayer ;  in  which  be  always  used  to  prayyeam- 
estiy  far  the  kinff  .* 

Bof.  What  do  you  remember  was  spoken 
( the  kii^s  evil  P 


*  See  in  this  Collection  the  Arguments  of 
Mr.  Erskiiie  and  other  counsel  upon  thepro- 
poaed  Sxamisation  of  Daniel  Stnart,  when  call- 
ed Ar  the  tbird  time  in  the  Case  of  Hardy,  a.  d. 
1T94.  See,  too,  the  like  examinations  m  lord 
SamelTs  Casey  rol.  9.  p.  696,  in  Mr.  Hampden's 
CsM,  wtL  9,  p.  107 1, « this  Collection.  See  abo 
4e  two  first  questions  which  Fitzharris  put  to 
Wlb.  Td.  8»  p.  350,  all  whicb,  among  others, 
misftfred  toby  Mr.  Brakine  in  his  argument 
a  Hardy's  Caae  as  Jibore. 


Atk$n$on,  There  was  an  expremionoonoem- 
iag  ftiecvil,  upon  the  7th  terse ;  Mie  is  a  pro- 
<  phet,  and  he  shall  pray  ifbr  thee,  and  thou 
*  ahalt  be  healed.'  Aadbe  liad  this  ezpressiott 
or  to  this  same  effect,  for  1  hope  yon  cannot 
expect  I  should  speak  every  word  exactly  ;  Jmt 
I  shall  endeavour  to  speak  the  sehse,  and  the 
tradi,  atf  naar  as  I  can,  aad  nothing  else.  Uo 
said,  the  prayers  of  Qod's  prophets  were  very 
firevaksnt  for  the  healing  and  hdpinff  others  u 
time  of  need.  And  he  quoted  severanio^tances, 
as  that  out  of  the  prophet  Jeremy,  xxvii.  chap, 
and  18th  varse,  to  the  best  of  my  remembrance. 
And  be  allD  Quoted  that  of  the  1  Kings  13,  con- 
ceminff  Jeroboam.  The  Proohetcametn  re- 
prove bim,  and  Jeroboam  stretched  out  bis  band 
against  him,  audit  dried  op  ;  and  then  be  de- 
sired of  the  prophet  to  pray  for  him  ;  whicb  bo 
did,  and  his  liand  was  healed, 

i.  C.  J.  Look  you,  what  you  say  may  be 
true,  and  so  may  what  they  say  toJ ;  for  he 
might  say  b6th.  You  used  to  say  abundance 
of  good  tbuigs,  as  well  as  some  bad  ones; 
therefore  I  wouhl  ask  him  this  question,  whe- 
ther he  heard  any  thing  of  the  king's  evU,  or 
tbat  had  any  reference  to  the  king  of  £ng- 


Atkinson,  This  is  all  that  1  heard  that  comes 
to  my  memory  concerning  the  king's  evil ; 

*  That  a  godly  man  by  his  prayers  may  help  to 

*  cure  the  king's  evil,  and  thereby  |the  poorest 

*  Christian  may  gratify  the  greatest  king,'  as 
says  our  Engbsh  Anoolator  upon  tbat  7tb 
verse  ;  but  I  never  understood  him  to  mean  it 
of  the  disease  of  the  king's  evil. 

Eo$.  Do  you  remember  that  I  preached  in 
this  discourse  about  rams-boms,  or  broken 
pktters? 

Atkintan.  I  did  not  bear  of  any  such  thing 
upon  aO  that  chapter. 

X.  C.  /.  But  did  yon  bear  bim  speak  of  any 
such  thing  at  all  that  day  ? 

Atkinson,  Yes,  my  lord,  I  did. 

L,C.J.  Come  then,  let  us  have  it.  IT  hat 
was  it  ? 

Atkinson.  His  course  was,  aftfer  the  exposi- 
tion, to  preach  a  sermon. 

jRoff.  Was  il  in  the  forenoon,  or  in  the  after- 
noon? 

Atkinson.  It  was  after  the  exposition ;  bo 
prayed,  and  then  ceased  for  a  quarter  of  an 
bour. 

Roi.  Was  it  distinctin  the  afternoon? 

Atkinson.  It  was  another  distinct  discourse 
after  the  people  bad  received  some  refection  in 
the  afternoon ;  1  cannot  tell  exactly  the  time. 
But  the  discourse  was  preached  from  Heb.  xi. 
12.  I  suppose  tbat  I  need  not  repeat  the 
words. 

L.  C.  J,  No,  no,  I  care  not  for  Aat. 

Atkinson.  But  he  thence  raised  this  doc- 
trine, '  That  the  great  God  can  effect  gveat  mat« 

*  ters  by  very  uniSkely  means ;'  and  he  instanced 
in  several  particulars  to  prove  it.  As  the  mira- 
cles of  God  wrougbt  by  Moan'a  rod;  andtho 
walls  of  Jtrlcba  iallbg  down  at  the  soand  of 
rams-biims,  in  the  6th  of  Joshua ;  and  then  ba 
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Ro$i  Yes^lomkii  ww  io;  botDOtasthe 
other  witoesfies  swear. 

'  Atkinson.  Truly,  my  lord,  I  would  Bot  tdl 
onetittle  of  a  lie  ;  to  the  best  of  my  remem- 
brance^—— 

SoL  Gen.  Pray,  Sir,  let  me  ask  you  one 
question :  I  see  you  are  very  ptHiect  in  the 
proofs  of  the  sermon  ;  did  yon  take  notes  ikf^ 
day  ?-^Atkmon.  No,  I  did  not.  Sir. 

SoL  Gen,  Can  yqn  remember  then  any  one 
observation  that  be  made  upon  any  other  rene* 
Pray  what  obserration  did  he  make  upon  the 
eighth  verse? 

Atkinson.  None  at  all.  < 

Sol.  Gen.    What  upon  the  19th  or  ISth 


quoted  that  of  Gtideon,  adieadrulfont  of  a  great 
Army  by  a  few  earthen  pots  and  pitchers  ;•  and 
what  a  tremendous  champion  did  David  smite 
down  with  a  slingr<  uid  a  stone  ! 

Ros.  1  have  diis  one  question  more  to  ask 
you;  did  you  hear  me.  speak  any  thing  of 
standing  to  their  principles  ? 

Atkinson.  Not  one  word  ;  and  I  was  there 
,all  that  live^long  day,ft'embeKinning^tQend. 

.  X.  C.  J.  Then,  Sixr,  I  would  ask  you  a  ques- 
tion or  two,  if  Mr.  Rosewell  have  done  with 
you  ? — Ros.  I  have,  my  lord. . 

L.  C.  J.  Pray,  what  room  were  yon  in  ? 

Atkinson.  I  was  in  the  soma  room  that  Ms* 
Rosewell  was,  he  stood  at  the  door. 

X.  C.  J.  W  hat,  one  pair  of  stairs  ? 

Atkinson.  Yes. 
.    L.€.  J.  Is  there  not  another  room  between 
tlie  floor,  or  tlie  ground  room,  and  that  yon 
were  in? 

Atkinson.,  YeSy  Sir;  there  is  another  little 
room,  a  little  lower  than  that. 

X.  C.  J.  Was  there  a  bed  in  that  room  you 
were  in  ? — Atkinson,  Yes,   Sir. 

X.  C.  J.  Did  you  sit  upon  the  bed  ? 

Atkinson.  I  did  sit  upon  the  bed  sometimes. 

X.  C.  J.  Had  you  a  mourning  cloak  on  that 
dhy  ^-^Atkinsofi.  Yes,  I  had. 

X.  C.  /.  Had  youu  mourning  hatband  ? 

Atkinson.  Yes,  I  had. 

X.  C.  J.  Do  you  remember  who  sat  by  yon  ? 

Atkinson.  No,  my  lord,  1 4o  not  know. 

X.  C.  J.  Do  you  remember  any  body  gave 
you  your  boys  shoes  from  under  tlie  bed  r 

Atkinson.  Yes,  my  lord  ;  bat  I  cannot  tell 
who. 

.  X.  C.  X  \yell  then,  I. ask  you,  did  you  hear 
any  mention  made  that  day  alraut  Dalilah  and 
S/UMon?-^ Atkinson.  Yes,  my  lord. 

X.  C.  X  Vou  did  ? 

Atkinson.  Yes,  my  lord,  as  an  instance  of  a 
good  man's  falling  twice  into  the  same  sin. 

X.  C.  J,  Did  you  bear  any  mention  made  at 
that  tihie.  concerning  any  other  matter  that  you 
remember  ? 

Atkinson.  My  lord,  that  of  Samson  and  Da< 
lilah  was  one  of  the  instances  that  )  repeated 
before. 

X.  C.  J.  Mrs.  Smith,  was  it  the  same  day 
that  he  spoke  about  canting  ? 

Smith.  Yes,  it  was. 

X.  C.  /.  Do  you  remember,  friend,  any  thing, 
that  was  spoken  by  him  that  day  concerning 
church-music  ? 

Atkinson.  No,  my  loitl,  not  a  word  that  day 
that  I  knoW  of. 

X.  C.  X  Did  you  hear  any  thing  about  cant- 
iigthat  dAvJ-^Aikiuson.  No,  not  a  word. 

X.  C.  J.  Did  you  hear  him  talk  any  thing  of 
surpKces  or  white  gowns  ? 

Atkinson.  No,  my  lord,  not  one  word  all 
thatday;  butthatof  Samson  and  Dahlah,  my 
lArd— ^ 

X.  C.  X  You  remember  that  ? 

Atkinson.  Yes,  it  was  one  f  nstaoce  of  a  good 
maii'a  comiairting  the  same  crime  once  and 
ugaio* 


Atkinson.  I  cannot  tell ;  I  can  upon  the  5th* 

J2off.  Will  your  lordship  give  me  leave  to  ac- 
quaint you  with  that  ? 

Atkinson.  He  only  explained  that  which  was 
difficult ;  but  when  it  was  a  little  historical, 
he  only  read  it.  But  what  he  observed  upon 
the  second  and  tlie  seventh  verses,  was  the  sub- 
stance of  the  whole  exposition  alnMs^ 

Att.  Gen.  Has  nobody  read  the  notes  of  that 
sermon  to  you  since  ? 

Atkinson.  I  endeavoured  to  recollect  my- 
self, ^ter  I  heajcd  Mr.  Rosewell  was  accused  ; 
and  writ,  what  I  could  remember,  down. 

Att.  Gen.  But  did  any  body  read  their  notes 
to  you  since  P 

Atkinson.  No,  indeed,  there  has  nobody  read 
any  notes  to  me. 

Att,  Gen.  Upon  your  oath  how  came  you 
to  remember  the  wora  Treratodous  P 

X.  C.  J.  He  is  not  upon  his  oath,  Mr.  At- 
torney. 

Atkinson.  Because  when  he  made  such  short 
notes,  I  endeavonred  to  remember  them;  I 
^ankGodl  hove  a  pretty  good  memory. 

Att.  Gen.  Ay,  upon  my  word,  every  strong^ 
one. 

Atkinson.  He  did  use  the  word  '  Tremend- 
ous champion.* 

Recmder.  Had  you  and  Mr.  Hudson  any 
discoui-se  about  this  matter  since  P 

Atkinson.  Yes,  Sir,  we  might  talk  what  w« 
did  remember  to  one  another. 

Sol.  Gen.  Did  he  write  down  the  sermon  ? 

Atkinson.  Yes,  I  suppose  he  did  ;  hot  I  did 
not  sit  by  him. 

Ros.iU.  Crier,  Pray  call  Mr.  William  Smith/ 

2Vho  came  in.]  Were  you  at  this  meeting 
e  14th  of  September  last  ? 

Smith,  Yes,  I  was.  Sir. 

Ros.  Pray  will  you  acquaint  my  lords^  what 
you  heard  me  say  there  P  What  chapter  did  I 
expoimd  ? 

Smith.  The  20th  chapter  of  Genesis. 

Ros.  What  do  you  remember  of  it? 

Smith.  I  remember  the  chapter  concemed 
Abraham  and  Abimelech . 

Ros.  What  did  you  hear  of  the  people's 
flocking  to  the  king  to  cure  the  king^s  evil  ?  ' 

Smith,  ]  heard  no  snch  word. 

Ros,  Or  that  his  majesty  conki  not  cure  the 
king's  evilP  .  «     . 
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M  the  kkig's  evil? 
Mil.  Sir,  you  d 

raDoatAe  bogy's  eviL 


k.  Sir,  yottdidaiiote 


onftaf 


JZoi.  I>o  you  repiember  what  that  was? 

&MlA.  1  cannot  rameoiber  it  fully  at Jeogtii, 
Sir. 

Rat,  Pcay  did  yoo  undiVBtand  it  as  meant  of 
tiie  king's  efil;  orof  tbe  e?U  ofAbimdecb 
ti^oTGerarP 

SmiiL  IdidnotundarstanditoftliediseBse 
so  called  ;  bat  of  the  eril  of  Abineleeh. 

RaaemelL  What  did  yon  hear  coneeming 


AmUJL  YouBtid  it  was  the  iunctioa  of  the 
franhets  to  pray  lor  the  people, 

RasewtU.  WW  do  you  remember  was  said 
of  ttf  wicked  kngs? 

Smth.  Yon  did  make  mention  of  two  wicked 
fcings^  Ahab  and  Ahaziah ;  thst  Jefaeshaphat 
oHKd,  in  joining  with  them  one  after  another. 

RotemeiL  Was  there  nay  thing  of  the  kings 
cf  England,  or  of  my  sovereigD  ? 

SmiiJL  No,  not  at  all.  Sir. 

Jl  C.  /.  Did  yon  hear  any  thing  eoneeming 
Jeroboam? 

SmUk.  Yes,  that  Jeroboam  stretched  forth 
bis  hand*  and  his  hand  withered ;  and  the  pro- 
fhet  pfayed  for  him,  and  his  hand  was  restored. 

JL  C.  J.  Did  you  hear  any  thiogin  the  ex- 
psailion  of  brokni  pitdMrs,  I  mean  in  the  fore- 
Dteii  f^^SmUk.  No,  I  think  not. 

L,  C.J.  Whstdidyoa  hearof  diem  ;  and 
when? 

Smth.  To  the  best  of  my  rememkanoe  it 
was  in  the  afternoon ;  That  God  ooukL  do 
gseat  matters  by  smaU  means ;  and  vou  quoted 
sereral  things.  I  dad  not  stand  well,  so  that  I 
ssiiki  not  bar  all  the  particulars. 

X.  €.  /.  But  what  did  you  hear  ? 

RmopcIL  Ftay  did  you  hear  any  word  of 
ststtfing  to  their  principles,  or  of  orercommg, 
dMt  day  T—AtUh.  No,  I  did  not. 

Jnst.  HoUtma^.  It  seems  you  did  not  stand 
IB  a  good  place  to  hear. 

RotoffeU.  Mr.  Crier,  pcav  call  Mr.  William 
Bates.  [Which  he  did,  but  he  did  not  appear.] 

Crier,  He  is  not  here,  8ir. 

RotewelL  Pray,  Sir,  call  Mr.  George  Hales 
thoL  [Who  came  in.]  Were  you  this  14th 
diy  of  September  at  this  meeting,  Sir  ?* 

HaUs.  Yes,  I  was.  Sir. 

Roteepell.  W&te  yon  there  ftom  the  begin* 
ninrto  the  end? — JUo/ei.  Yes,  I  w».  Sir. 

Katn^elL  Fray  then  will  you'  tell  my  lord 
nbat  yon  heard  me  say,  with  ref  ereiicc  to  flock- 
iogto  the  king,  or  curing  the  king's  evil. 

Hal^.  I  beard  Dotbing  that  you  should  say 
of  pe<^>  flocking  to  the  king ;  hut  you  were 
fpetking  c^tbe  king^s  eiil,  and  that  was  thus : 
Xy  lord,  it  was  firoin  the  Tth  verse  of  the  20th 
chapter  of  Genesis,  ife  is  a  prophet,  and 
d»i)  pray  for  tiiee,  and  thou  sbalt  be  healed.- 
God  k  speaking  to  Abimel^h  in  a  dream ; 
ttd  after  a  little  paraphrase  upon  the  words, 
Mr.  Basewefl  aaid.  That  a  giodly  mah^s  prayer 


wanaseif«nigii«mNiftrtb#kag'se^$  and 
quoted  somescnpfnre  instsnoss^  as  in  1  Kidgs/ 
where  God  baring  sent  a  man  of  God  to  re-< 
pi«?e  Jeroboam  lor  his  idotetry,  he  stretched 
out  his  hand,  and  his  hand  withefed  ;  and  he 
desired  the  prophet  to  pmy  to  the  Lord  his  God, 
that  bis  hand  might  be  restore  ;  and  accord" 
ingly  it  was  aocomplished. 

RotewelL  Did  you  hear  any  thing  of  tlie 
kinffs  of  England  ? 

Haki,  No,  not  one  word  all  that  day  ;  only 
you  prayed  for  his  majesty,  as  you  used  to  dd. 

RmwelL  What  do  yon  remonber  was  said 
about  ranis- horns  ? 

Hala,  I  remember  you  were  preaching  odi 
of  the  xL  Heb.  12,  andthewdrds  were  these,  . 
*  Therefore  sprang  there  of  one,  and  him  as 

<  good  as  dead,  as  many  as  the  stersin  the  slcy 

<  for  multitude,  and  as  the  sand  upon  the  sea 
'  shore  innumerable.'  From  whence  he  had 
this  observation,  That  God  is  able  to  bring 
great  matters  to  pasn  by  small  means*  And 
so  aooordii^|;lv  Mr.  Hdsewell  mstanoed  how 
the  walls  of  Jericho  were  sho«dc  down  by  the 
sounding  of  rama-boms;  or  something  to  tfiat 
purpose. 

RotewelL  What  do  you  remember  of  broken 
pbitters? 

Bales,  I  remember  you  brought  in  an  in- 
stance concerning  Gideon,  and  I  think  it  was 
thus,  that  by  broking  a  few  earthen  pitchers 
he  routed  a  great  army. 

RoteweU.  And  so  of  a  stone  and  a  sling. 
But  was  there  any  thing  of  standing  to  prin- 
ciples?— Hales.  Not  a  word. 

X.  C.  J.  As  you  heard  ? 

Hales.  That  I  heard. 

L.  C.  J.  Or  that  you  remeni)er  ? 

Hales.  Yes,  my  lord.  But  you  said,  What^ 
a  tremendous  champion  did  David  slay  with  a^ 
slinff«ndastone! 

£  C.  X  Did  you  take  notes  ? 

Hales,  No,  my  lord. 

L,  C.  J.  Then  pray  how  came  you  to  re- 
metebfer  that  word  tremendous  ? 

Hales.  I  do  remember  he  did  use  that  word.. 

L,  C.  J.  Have  yon  had  any  discourse  about 
this  matter  since  ?— -Hales.  Yes,  I  hare. 

L.  C.  J.  With  whom  ? 

Hales.  With  several  friends. 

L.  C.J.  flidyou  discburse  with  Atkinson. 
about  it  f^HaUs.  Yes,  1  did. 

X.  C.  /.  Did  you  with  William  Smith  ? 

Hales,  ^k),  I  do  not  remember  i  did. 

X.  C.  /.  Did  you  discourse  with  Hudson  ?   : 

Halc^.  I  cannot  say  I  did. 

Att.  Gen.  Nor  you  cannot  say  3^00  did  not. 

X.  C.  J.  Did  you  hear  any  not^  read  ? 

Hales.  I  think  I  did. 

X.  C.  J.  Whose  notes  were  they  yon  heard  P 

Hales.  Thomas  Hudson^  notes,  I  think; 
I  am  not  sure  of  it. 

X.  C.X  It  is  so  hard  and  difficult  to  get 
out  the  truth  Irom  this  sort  of  people ;  they  do 
so  tarn  and  wind.  How  long  afWr  the  isermon. 
was  pceaehed  was  it  that  yon  heayd  the  notes 
read? 
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Ho/efi  Iwatitttlieooaiitiy  wiieaBfr.Rlte- 
well  was  takes ;  and  when  I  oame  home  again, 
I  heard  of  it. 

X.  C.  J,  But  jou  did  not  remember  it  tiU 
after  he  was  taken  ? 

Sola,  No,  my  lord  ;  and  I  read  the  chapter 
myself,  and  remembered  these  things. 

Sol,  Gen.  Pray  is  the  word  tremendous  in 
Hudson's  notes,  or  no  ? 

Hales.  I  cannot  tett  whether  it  be,  or  no. 

Att.  Gen.  Plray,  when  was  the  next  day 
after  this? 

Hale$.  I  cannot  tdl,  I  was  in  the  conntrr. 

X.  C.  /.  Did  he  take  notes  in  long  hand,  or 
. abort  ? 

A  Stranger  that  stood  by.  In  characters, 
my  lord. 

Att,  Gen,  Have  you  not  heard  him  preach 
«Doe  that  time  ? 

HaU$.  Sir,  I  went  into  the  country  soon 
after. 

Att.  Gen,  Where  was  his  text  at  any  other 
time,  can  you  tell  ? — Bake,  No,  I  cannotreadily. 

Ajtt,  Gen,  Nor  what  he  discoursed  uponf 

HaUt,  Asto  any  particular  time  I  cannot. 

Att.  Gen.  Do  not  you  remember  his  text  at 
any  other  time  P 

X.  C.  J.  When  was  the  time  before  this  14th 
of  September,  tbsit  you  did  hear  him  preach  P 
You  have  heard  him  before  ? 

Haki,  Yes,  my  lord,  I  have. 

X.  C.  X  Was  tW  upon  aSnnday  ? 

Hales,  Yes,  it  was. 

X.  C  X  Did  you  hear  him  the  Sunday  be- 
fore?—Fafo«.  Yes,  I  did. 

X.C.X  Well,  what  did  he  preach  upon 
then? 

Hales.  This  I  know,  that  in  his  ooune  of 
reading  and  exposition,  he  was  upon  the  19th 
of  Genesis. 

X.  C.  J.  What  was  his  discourse  upon  that 
chapter?— Ha^.  That  I  cannot  telL 

JL.C.J,  Northedayaflerwaid? 

Hales.  No,  my  lord* 

X.  C,  X  Upon  my  word,  you  have  a  lucky 
memory  for  this  purpose ;  to  serve  a  turn,  it 
^bn  just  hit  to  this  very  day.  You  are  Tory 
punctually  instructed. 

Sol.  Gen.  Do  you  remember  any  other  part  of 
the  sermon  of  this  day  than  what  you  have  re- 
lated ?^Hales.  Yes: 

X.  C.  X  Ay;  tdlnswhatyourememberbe- 
flides. 

Hales.  I  must  consider  a  little;  lamnotso 
ready  at  it 

X.  C.  X  Ay,  eome  let  us  hear  it 

Ros.  These  things  he  might  hare  more  oc- 
easioti  to  recollect  1^  reason  of  myjcharge. 

X.  C  X  You  say  right,  just  occasion  for 
this  purpose.  But  I  thought  these  men  that 
have  such  stupoidous  memories  te  to  tdl  you 
thejr  remember  the  chapter  and  the  verse,  and 
particttkr  words,  when  it  serves  a  turn,  might 
remember  eomething  before  or  after,  at  least 
in  the  same  sermon.  Why  do  you  ihink  they 
were  enlightened  to  nnderstend  and  remember 
ttat  one  &y  more  than  any  other  ?  They  can 


remember  paiticiriarly  as  to  such  things,  and 
can  clan  it  together  to  answer  such  pisrticulir 

Suestions ;  but  as  to  any  tiling  before  or  after, 
bey  are  net  prepared. 

Just.  WUhins.   Hare  yon  any  more  wit- 
nesses, Bfr.  Rosewelt  ? 
Has.  Mr.  Crier,  pray  call  Mr.  JohnWartoo. 

iWho  ean^e  in.] 
uat.  HoUomay,  Wheredoyoudw^,Wbar- 
ton  f-^Wharton.  At  Rotherhith. 

Just.  Holloway.  What  calling  are  you  of  ? 
/  Wkarten,  A  gardener. 

jRof.  Wereyouatthemeetingr  the  Uth  of 
September.— IfAar/on.  Yes,  I  was,  Sir. 

iRjos.  What  do  yon  remember,  pray,  of  the 
exposition  then  concerning  flocking  of  the 
people  to  the  long  to  be  cured  of  ttie  king's 
evil? 

Wharton.  Sir,  I  do  remember  upon  your 
exposition  of  the  30th  of  Genesis,  you  were 
speaking  concerning  Abimelech  king  of  Gerar ; 
and  you  took  your  exposition  thns,  that 
Abimelech  had  taken  away  the  wife  of 
faithful  Abraham,  that  I  do  remember  very 
wdl ;  and  that  yon  did  say  in  your  exposition, 
that  the  prayers  of  the  prophet  were  prevalent 
for  the  curing  of  the  king's  evil.  And  then 
you  brought  your  proof,  to  the  best  of  my  re-' 
membraiwe, .  concerning  king  Jeroboam  t  that 
Jeroboam  stretched  out  his  hand  affunst  the 
prophet  of  the  Lord,  and  that  the  king  cried,  hiy 
hold  of  him,  when  he  came  to  cry  against  the 
altar  at  Bethel,  and  fiis  hand  dried  up ;  where- 
upon  the  king  desired  the  prophet  to  pray  to 
the  Lord  that  his  hand  mignt  be  restor^ ;  and 
he  did  so.  This  was  the  exposition  that  you 
made  upon  that  verse  in  part. 

Bos.  Do  you  remember  any  thing  of  con- 
paring  the  kiw  of  England  to  Jeroboam  ? 

Whartm.  I  do  not  remember  any  sueh 
passage. 

Hos.  Do  you  lemeoiber  anything  about  two 
widcedkmgs? 

Wharton.  I  do  remember  this  passage,  con- 
cerning Jehoshaphat,  that  he  had  fallen  twice 
into  the  same  sin,  by  taking  part,  firsts  with 
wicked  Ahab,  and  then  wi&  hi*  wickdd  jon 
Ahaziah. 

Ros.  Was  there  any  thiujif  of  the  kings  of 
Eiyiand  mentioned  in  this  discourse  ? 

Warton.  No,  nothing,  Shr.  It  was  but  an  sc- 
cidenta)  thing  that  I  heard  you  then.  I  heard 
nothing  of  the  king  of  England  in  your  ex- 
position or  sermon,  but  only  in  your  pray<^  \ 
when  you  pmyed  for  his  kmg  hfe  and  hsppf 
reign. 

X.  C.X  Did  you  ever  hear  him  before  that 
time  ^-^Wharton.  Yes,  my  lord. 

X.  C.  J  Dkl  you  eva||e«r  him  siaoe  ? 

Wharton.  Yes,  once  since. 

X.  C.  X  Nowlet  us  know  his  text,  and  the 
Bubjeot  matter  he  was  upon  shioe. 

Wharton  Truly,  as  tO  the  time  si0Ce  I  did 
not  take  much  account;  for  I  did  not  write. 

X.  C.  J.  Canst  thou  tell  us  of  what  past  at 
any  time  befbra? 

IVhwtm.  Onoebefore  I  heard  him  upon  uia 
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ar.  «f  toeai,  vimlieiiiiae  bis  ezpositioii 
— Mt,  I  hiTe  not  any  DOtefr— ^ 

LC  J.  ThealMrk  yoa, friend,  have 
fibiwithtDy body  siooe  tiiat  14th  of 

InkrthatdidiakeiMytes? 
VlodM.  I  nmiol  tetpiainted  nmch  with 

AoitlMtweKliiBOODftaDt  hearens  that  did 

ttemlei, 
1.  C.  X  Bat  MKwer  ny  <|neBtiaD  that  I  ask 

JM;&ivoae?erdi80(Nine  at  all  about  this 

■ittr,aod  with  whom? 
WkrUm.  I  came  thither  by  myaelf,  I  aay  ; 

I  Ittd  BOt  mncb  aoraiBtance  wilbtbem. 
LCJ.  Navr  do  not  pre?aricate,  friend, 

mibtiiecourt,  bat  apeak  the  truth  oot  plainly. 

laak^intbe  presence  of  Almighty  God, 
did  jiaera' speak  with  any  body  since  the 
»»  «r  September  about  this  business  ? 

WkrtQu,  Mr.  Hudson  did  meak  with  me 
ibotit 

L  C  J.  Did  he  read  his  notes  to  you  ? 

ffWM.  Yes^hedid. 

LC.J.  It  is  a  siranee  thing,  truth  will  not 
ewe  out  without  this  wire-drawing.  Yon  can* 
Mt  bdptbis  canting  finr  your  life ;  this  b  cant- 
Bf ,  if  you  would  know  what  cantbg  is.  Did 
}«ierer  raeak  with  fiaks,  or  Atkinaon,  or 
aSmith  about  it. 

VWtoii.  I  do  not  know  Atkinson  or  Hales, 
Ibow  Hr.Smitb,  bat  1  never  spoke  with  him 
>kaitit ;  nor  be  with  me. 

Lax  When  was  it  that  Hudson  and  you 
V^togetherof  this  thing? 

Whtrtim.  It  was  last  Thursday. 

L  C.  J.  Did  be  come  to  you,  or  you  to 
kin?-R^rto».  I  met  him. 

lb  C.  J.  Where  did  you  meet  him  ? 

Whmion.  At  Rotberbith. 

LC.J.  Did  he  speak  to  you  of  it  first,  or 
pitihmf^Wkarion.  He  spoke  to  me. 

L  C.  J.  Then  1  ask  you  (and  remember, 
t^gb  yon  are  not  upon  your  oath,  yet  yon 
treto  tcsdfy  the  truth,  as  if  you  were  upon 
^(Mtb)  did  he  mention  any  thing  of  Jero* 
bwr-IFWfoik  Yes,  he  did. 

I^CJ.    Of  Jehoshaphat?  and  of  Abime- 

Wharum.  Yes,  he  did. 

juC./.  Did  yonmention  any  of  these  things 

J^^^^'^i^ii*  Yea»  8ir^  I  repeated  more  then 
saalbavc  done  now. 
^*  Gea.  Waa  your  meeting  accidental  or 

wAoitoa.  It  wasaeddentalin  the  street ;  I 
dtcfl  bebw  him  a  great  deal. 
^t.Gea.  And  where  was  il? 
^Wfo«.  We  were  talking  in  the  street. 
Jstt.  WitMm.  Did  net  yon  go  into  seme 

^Gca.  Had  you  aay  discourse  at  that 
^  Jf  being  present  at  the  trial  of  BIr.  Rose* 

tSf?^^'  ^*  ^  ^  netiknow  any  (biog  of 


^^UwtbeMpmaa. 

*K.G€a.  Before  you  discourse 
""JK^naenbcr  all  these  things  ? 


discoursed  with  him 


^arfon.  Yes,  I  could  Temcmber  them  as 
well  as  he;  and  a  great  deal  more  then. 

Att.  Gen.  Then  cannot  yon  remember  what 
was  done  the  neatt  day  ? 

Wharton.  No,  I  cannot, 

Ati.  Gen.  How  came  youthen  totremeaaber 
so  weD  what  was  said  that  day  ? 

Wkarian.  Because  there  waa  a  remarkable 
pasBSffe,  that  I  had  never  heard  before  ex-^ 
pounded.  I  had  not  staid  at  that  time,  but 
that  be  was  expounding  of  a  rery  remarkable 
thing,  which  I  nad  never  heard  expounded  be- 
fore. 

X.  C.  J.  Hare  you  any  moift  witneans,  Mr. 
Rosewell. 

Rtmn   I  haves 


witnesses  to  call  more,  if 
vour  lordship  pleases,  to  testify  concerning  my 
life;  and  that  J  always  prayed  for  the  king, 
that  God  would  crown  him  with  grace  bere» 
and  glory  hereafter  ;  and  that  he  would  le- 
move  all  his  < 


from  him. 

L.  C.  J.  Ay,  Mr.  Rosewell,  first  remove  all 
hisiriends  from  him  $  and  then  ramoTe  his  evil 
counsellors. 

Roe.  P^ay,  Ciier,  call  Mr.  Charles  Arthur. 
[But  he  did  not  appear.] 

Just  WitMns.  Come,  it  seems,  he  is  not 
here,  call  another. 

Rot.  Cdl  Mr.  Thomas  Jolliff.  [Who  an . 
peered.]  *^ 

ImC.J.  What  do  yon  can  this  man  to? 

jRof.   My  lord,  this  person  I  call  to  testify 
with  respect  to  my  conversation  and  carriage 
towards  bis  majesty  and  the  government  * 
*    L.C.J.  What  IS  your  name,  Sir  ? 

JoUiff.  Thomas  JoUifT. 
'Just.  Hoi.  Where  do  you  live,  Sur  ? 

Joll^.  In  Mary  Mi^;dalen's  parish. 

L.  C.  J.  Why  notSt  Mary  Magdalen's? 

Rot,  He  is  my  neigbbpur,  my  lord. 

L.C.  J.  But,  I  suppose,  he  thinks  HhUt 
would  have  made  the  name  so  much  the  longer ; 
or  ehe,  he  thinks  thatthore  is  popery  in  caUin^ 
it  so. 

JoU^.  No,  my  lord,  I  bare  called  it  a  bun* 
dred  times,  and  a  hundred  times,  St  Mary 
Magdalen.      ... 

X.  C.  J.  Prithee  then  do  it  again,  it  will 
never  be  the  worsefordiee,  I  dare  say.  Well, 
Mr/  Rosewell,  what  do  you  ask  him  ? 

Rot,  Pray,  Sir,  will  you  testify  what 
you  know  of  my  conrersation  towards  the  go- 
vernment, and  particularly  towards  his  mi^esty  ? 

Joll^.  My  lord,  in  the  time  of  indulg^ence  I 
have  heard  Mr.  Rosewell  Once,  or  twice,  or 
more;  and  I  heard  him  pray  for  the  king,  and 
the  peace  and  welfare  of  the  nation,  as  hearty 
as  ever  I  heard  any  minister  in  England  in  my 
life. 

Rot.  Pray,  Sir,  for  my  conrersation ;  Did 
you  ever  hear  any  thing  of  my  disloysJty  or 
disaffection  to  his  majesty,  or  the  government  ?■ 

Jolliffl  No,  Sir,  I  never  heard  any  thing  of 
any  didoyahy,  or  any  such  thing  in  my  fife  ; 

■  ■»!  ».■     .^1  I  I        I     IF ■■  ■  ■  III 

*  See  Hardy's  ease  as  referred  toin  thenola 
to  p.  197. 
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but  all  the  piuish  .will  gfive  yoa  an  aocoont, 
that  you  hftie  braved  yooraelf^as  aa  honest 
man ;  and  i  netyer  knew  that,  eTtbei'  in  word 
or  de^,  you  were  aocnsed  of  any  disloyalty. 
And,  iiiy  lord,  if  yotx  please  to  give  me  my 
oath,  I  wiH  swear  it ;  for  it. is  the  same  thing 
to  me  to  testify  here  in  such  a  court  under  an 
oath,  or  without  it ;  for  I  ought^  I  know,  to 
testify  the  truth. 

Ros,  3fy  lonJ,I  am  oonfideot  that  what  be 
•ays  he  would  swear  :  and  be  is  a  very  honest 


L.  C.  J.  Well,  Mr.  Bosewell,  if  you  have 
^y  more  wituesses,  call  them ;  and  make  what 
remarks  upon  the  evidence  you  please  after- 
wards, for  this  b  not  the  time  for  making  re- 
marks. 

iios.  I  humbly  thank  yomr  lordship  for  your 
great  favour. 

jL.  C.  X  I  do  not  speak  it  to  cramp  ybu 
in  your  time ;  hut  call  your  witnesses,  and  then 
makewhat  remarks  you  win !  For  God  tbrbid 
we  should  hinder  you  from  taking  yoiir  full 
time ;  for  you  stand  here  for  your  life. 
.  JRot.  IsBlr.Wnmacot  here?  [He  did  not 
appear.]  Thai  pray  call  captun  Richard 
Cioltoo.  [But  he  did  not  appear.]  Call  Mr. 
Thomas  Fipps.  [Then  capt.  Cotton  appeared.] 

Hoc  This  ffentlemaii,  my  lord,  hath  known 
me  forseveraiyearB.  Captain  Cotton,  I  pray 
Sir,  will  you  sjf  eak  what  you  know  of  my  con- 
TersatiottBndliie,  andloyaky,  wkh  respect  to 
the  king  and  government  ? 

Cation,  Hy  lord  and  gentlemen  of  the  jury, 
of  late  I  have  not  frequented  Mr.  RosewdTs 
company,  or  his  congregation ;  but  when  the 
door  stood  open,  without  opposition,  I  have  been 
there ;  and  nave  heard  him  pray  for  the  king 
and  g\>vemraent  several  times  ;  and  bless  God, 
that  we  lived  uiiderao  peaceable  a  prince,  when 
all  our  heigfabouTS  were  in  Mood  and  war. 
,  Em.  Pray,  Sir,  have  tou  ever  heard,  that 
mtber  inword,  or  deed,  I  sliouid  ever  declare 
agauist  his  majesty  or  the  government  ? 
>  Cotton*  No,  I  uev^  hoird  any  such  thing 
in  my  life ;  butwhat  I  heard  now  npoa  this 
trial  up  and  down  the  hall,  as  I  was  walking 
below. 

/  Joat.  WUMnM,  How  long  age  is  it,  tiiatyou 
speak  of,  Mr.  Cotton  P 

.  Cotton.  Iwassbrondmostofth^'timeatsea; 
but  this  was  three,  or  four,  or  five  years  ago. 

Just.  WU/un$.  What  time  was  that? 

Cotton.  It  Iras  in  the  time  of  the  indnlgence. 
-  Just.  Withint.  Ay,  then,  it  may  be,  be  ooold 
•peak  kindly  teougn  of  the  government 

JRot.  He  has  known  me  these  ten  yean. 
l&reyQntiot,6ir? 

Cotton,  Yes,  I  believe  I  have,  ever  since  yoa 
came  thither.    [Then  Mr.  Finpa  came  in.] 

Bm.  This  genUeman  bos  ka0wn  me  sere-» 
ral  years,  have  yoa  not.  Sir  f 
.  Fipps.  Yes,  Sir. 

Jtos.  Pray,  Sir,  will  yoa  give  my  k>rd  and 

fceoartaR  aeeottnt  what  you  know  of  my 
awl  oonveiMtion,  and- of  my  lorvaky  «r  dis- 
kyahy  to  the  king  or  goTemmentr 


Fipps,  ^My  lord,  I  haw  known,  this  gentfe* 
man  oivers  years.  He  lived  in  \Vihsbire,  and 
there  he  had  the  reputation  of  a  very  honest 
man,  a  ^ood  scholar,  and  a  pioqs  man.  I  never 
heard  him  preach  in  my  life,' because  I  never 
go  to  conventicles ;  botl  have  beea  in  the  house, 
where  I  have  heard  him  pray  in  the  £unily  ; 
and  there  he  prayed  very  earnestiy  for  the  kmg 
and  government,  for  the  prosperity  of  it,  Since 
I  came  to  London  he  came  to  London  tws  and 
has  been  herein  London  about  ten  years ;  and 
ba^  been  often  in  my  company  since,  and  in 
the  late  tiroes,  the  Bmelitisn  times,  when  ev^ 
body  did  take  liberty  to  say  what  they  would 
of  the  king  and  government ;  I  have  beea 
often  in  his  company,  and  heard  him  speak 
with  a  great  deal  of  respect  of  the  king,  and 
of  the  government,  and  thank  God  for  the  li- 
berty he  did  eigoy,  and  the  protection  he  bad 
from  the  ^remment ;  but  I  never  heard  him 
speak  an  ill  word  of  the  govemment  in  my 
hfe ;  and  I  have  known  him  as  much  (I  believe) 
asany  other  man  that  was  not  his  hearer;  he 
was  always  reputed  a  very  ingenious  man  ; 
and  that  is  all  I  can  say.  I  never  heard  or 
knew  any  thing  of  ill  of  him  in  my  life. 

IUf$,  Pray  call  Mr.  Caleb  Veering.  [Who 
came  in.]  Sir,  y6u  have  known  me  several 
years.  Pl^y  be  pleased  to  testify  to  my  kard, 
and  the  court,  what  you  have  known  ii  my 
conversation  with  respect  to  his  majesty  ondl 
the  govemment'* 

leering.  My  lord,  I  have  known  Mr..Ro0e'^ 
well  these  several  years ;  and  I  have  been  ia 
odmpapy  with  him  upon  the  oooasion  of  leoeiv- 
io^  money  on  account  of  rent  for  a  friend  oC 
rome  ;  tind  likewise  have  heard  him  formerly, 
when  he  preached  publicly  ;  and  never  beam 
any  thing  from  him  that  reflected  upon  the  go- 
vernment, or  shewed  any  disrespect  to  the  king. 
I  have  heard  him  prey  often  very  heartily  for 
the  king,  and  he  never  meddled  with  any  pub-- 
lac  bnsiness,  norspokeof  any  news  while  1  was. 
eeneemed  with  htm. 

Ros.  Pray,  Sir,  did  you  ever  hear  of  any  ill 
1  riMHild  speak  of  my  sovereign  ? 

Veering,  1  have  heard  him  often  pray  for 
tiie  king  and  government ;  and  I  never  heard 
any  man  say  niathe  did  otiicrwise,  or  tiiait  ever 
he  spoke  an  ill  word  concerning  any  of  tfaena* 

Ro$,  Call  Mr.  John  Hitchcock.  (Wbocatne 
in.] — Sir,  you  are  a  gentieaftan  that  baveknawn 
me  fbr  several  yeara ;  pray,  will  yoa  testify 
what  you  have  known  concerning  me  ?  And  if 
you  have  heard  or  known  any  ill  of  my  oea« 
versation  towarda  the  king,  pray  speak  it  o«ty 
and  let  me  be  shamed  befone  God,  and  this 
great  assembly* 

Hitckeeck,  I  h^ve  known  hka^  my  lord* 
several  yeara,  and  have  heard  him  foiteerly^ 
tiMUgh  not  of  late  ;  and  when  I  heard  hm^ 
he  used  aMMtaatiy  to  pray  for.  the  kinr  vu^ 
government ;  I  never  Imew  him  to  qieak  way 
mingagamst  the  king  and  gbvemment  in  my 
life,  but  always  spoke  very  woithiiy  of  tbcsnik. 

jRos.  Have  yoa  beard  me  often  pray  for  Che 
kmg? 
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BMkwck.    I  fatve  ao,  fo,  a  gmt  iimb j 


Ai^  Htfir  huff  is  that  ago  f 
Btekeock.  A^ot  tvpo  or  three  years  tgo, 
■7  kwd :  and  I  ne? er  knew  him  to  be  hut  a 
my  %ortliy  gentieman. 

nm.  Pray  call  lllr.  Michael  Htninaii. 
[Who  cane  in.l  Mv  lord,  here  is  another 
nllenMD  that  hath  niofwn  me  several  years. 
hay,  Shr,  will  yon  speak  what  yoa  know  of 
ay  converialioD,  with  respeet  to  his  majesty 
adthe  goremmeDt  ? 

ffiosMv.  My  kird,  I  have  known  him  many 
years,  sad  been  in  his  company  sereral  times, 
lad  never  heard  him  speak  any  things  of  ill  re- 
httng-  to  the  lung  or  government. 

Hos.  Piray,  Kr,  have  von  not  been  (upon 

suae  oecasions)  prnent  where  I  have  pmyed  ? 

Bammn.  Yes,  8nr,  1  have  heard  yon  pray  ; 

ad  I  bavekeacd  yoa  pray  forthe  king  very 

hcartflj. 

Rat.  Hare  yoa  heard  of  any  evil  I  shoald 
«lher  eay  or  do  ?    Or  any  thing  by  word  or 
deed  agninat  the  king  or  government  ? 
Hmman.  No,  never  in  aU  my  life,  one  way 


JKok  Pftiy  call  Mr.  Nicholas  Wankv.  [Who 
cBBsein.]  Sir,  yoa  have  known  me  for  these 
BttDT  veare;  pray  wiU  yon  be  pleased  to 
speak  tie  troth  of  what  yooknow  of  my  con- 
fcrsaHion,  with  respect  to  the  king  and  govern - 


WaUty,  My  lord,  I  have  known  the  pri- 
floaar  at  the  bar  several  years ;  I  have  been 
ftB^ecmly  in  bis  coiupi^ny  ;  and  never  heard 
luB  speal  an  ill  word  against  the  king  or  go- 
veimnent  in  tar  lite  ;  bat  have  often  Heard 
him  wish  that  the  king  might  live,  and  have  a 
isBg  and  prosperons  reign :  I  never  heard  him 
ssy  one  ill  word  of  the  government  in  my  life ; 
bat  always,  when  he  spoke  of  it,  it  was  with 
all  die  napect  that  any  person  could  do. 

Itos.  Did  yoo  ever  hear  from  any  other  per* 
SBB,  directly  or  indirectly,  that  I  nave  spoken 
nieUively  nnon  his  majesty? 

Wmtief*  Never  in  my  life,  my  lord. 

Aflt.  Oneway  or  other  ? 

Watdo^.  No,  not  any  way  at  all. 

Jtfls.  Pray,  caD  Mr.  John  Strong.  [Who 
af|Maied.3  Sir,  you  are  a  gentfeman  that 
base  known  me  many  yearstoo,  10  or  19  years, 
1  btSeve.— Sf nm^.  Yes,  Sir. 

Sot.  Pkay,  win  yon  tdl  my  lord,  and  the 
jary,  what  you  know  of  me  with  respect  to 
sy  behayionr  in  word  or  deed,  in  reference  to 
ktt  iiinjialy,  or  the  government  ? 

Htrmg.  Sir,  I  have  heard  you  teach  several 
limes  Ibrmeriy ;  I  was  not  at  this  time  indeed 
9>r  wUeh  you  now  stand  accuseds  at  that 
fhee :  Bat  f  never  heard  yon  speak  a  word 
apinat  his  majes^,  or  the  government ;  but 
J^  alwajs  played  vciy  earnestly  for  his  ma- 


"%. 


L  Did  you  ever  hear  that  I  should  say 
lay  thnsir  til  of  the  king  or  government  ? 
ftrsasg.  No,  never. 
fiei;GaHKr.JahnCiiflQe.    [Who  appear- 


[210 

ed.]  Sir,  yoo  have  known  me  too  rery  many 
years :  What  do  yon  know,  f^^Jj  concerning 
my  behavioor  towarda  his  mS^yesty  and  the  go- 
vernment? 

Cutloe.  My  k>rd,  I  never  knew  him  speak 
one  word  disrespeotfiilly  of  the  ffOHremmenty 
or  the  king,  in  my  life ;  tboogh  I  have  known 
him  some  years. 

JRoff.  Dkl  you  ever  bear  from  any  body  else^ 
that  I  did  speak  ill  of  the  king  or  government 
directly  or  indirectly  ? 

Cutioe.  No,  never  a  word,  I  assure  yoa,  Sir» 

Ko$,  Have  you  been  where  you  have  heard 
me  pray  for  his  majesty  ? 

Ctt//of .  Yes,  Sir  ;  I  remember  at  Bristol 
once  occasionally  I  heard  yoo  in  the  time  of  li- 
berty :  otherwise  I  cannot  say  I  have  heard 
you.     Bat  I  never  heard  any  thing  atfainst  the 

government;  but  you  always  behaved  yourself 
yally  and  peaceably  that  I  know  of. 
Rot.  Call  Mr.  Charles Melsum.  [Who  ap- 
peared.] My  lord,  [  call  this  gentleman,  who 
will  acquaint  you  that  he  lived  with  me  many 
years  in  an  honouraUe  family,  a  person  of  qua* 
lity  of  this  nation,  one  of  the  Hungerfords, 
where,  my  lord,  I  was  tutor  to  sir  j£lward's 
son  for  near  seven  years ;  a  gentleman  well 
known  for  his  great  loyalty  to  the  Iring  and  go- 
vernment :  So  that  if  I  had  been  such  an 
enemy  to  the  king,  or  so  disaffected  as  Uiese 
people  would  make  me  to  he,  sure  he  woa]4 
never  have  entertained  me.  Pray,  Mr.  Melsum^ 
will  you  please  to  acquaint  my  lord,  and  the 
jury,  how  many  years  f  was  in  that  family  ? 

Meltum.  beven  years  ;  and  I  was  above  14 
myself. 

Rot,  Pray,  what  do  you  know  of  my  car- 
riage io  that  honourable  femily,  with  respect 
to  the  king  and  government  ? 

Meltum.  As  tar  as  I  know,  for  my  life,  i 
will  declare.  I  do  not  remember  he  did  trouble 
himself,  or  meddle  or  make  with  any  man*s  bu- 
siness but  his  dwn.  He  was  a  man  that  kept 
much  to  his  study  :  Ahd  when  he  came  up  to 
prayer,  he  prayed  heartily  for  the  king;  and  nad 
the  good  word  of  all  his  neighbours  thereabout. 
Rot.  Have  you  often  heard  me  pray  for  tba 
kinp? 

,  Mdtum.  I  have  heard  him  a  hundred  timei 
nray  for  the  king:  I  never  missed  prayers  when 
I  was  at  home;  and  it  was  b^  constant  practioe. 
L.  C.  J.    IM  he  pray  in  ^e  family  then  f 
Meltum.  Yes,  he  did. 
JL  C.  J.  Did  he  use  to  go  to  church  f 
MeUwm,  Yes,  he  went  to  chorchi  to  the  be- 
ginning of  the  prayers  ;  he  did  iVequently  at- 
tend divine  service. 

L.  C.  J.  Did  he  receive  the  sacrament  in  all 
that  time  P 

Meltum.  Yes,  I  believe  he  did  ;  I  cannot 
say  it  directly. 

Rot,  I  was  a  constant  ^ttender  upon  the  pub- 
lic ministry.  It  is  now  above  a  dozen  years  ago ; 
it  aras  mthe  year  1604,  my  kyrd,and  so  down- 
waid;  Sir,  yon  know  I  was  a  constant  atten* 
dantimon  the  ministry  of 'the  chnrcb^  and  the 
worship  of  God  there. 
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L.  C.  J.  Did  you  erer  bear  him  make  use 
<^  the  commoD-prayer  himselt  in  the  family  P 
.  Mtlsum.  I  canDot  say  he  did. 

L.  C.  J.  Well ;  have  you  any  more  wit- 
nesses, Sir  ? 

Hos.  Yes,  my  lord.  Pray  call  Mr.  Robert 
5Iedham'.  [Who  appeared.]  Here  is  another 
gentleman,  my  lord,  that  Itvecl  in  that  family. 
Pmy,  Mr.  Medham,  how  long  did  you  live  m 
that  honourable  family  ? 

Medham.  About  four  years. 

Jio8.  Was  that  in  the  time  that  I  was  there  ? 

Medham,  Yes,  it  was. 

Ros.  Pray  then,  Sir,  will  you  declare  what 
you  know  of  my  conversation  in  that  family 
with  respeot  to  the  public  ? 

Medham,  My  lord,  it  is  a  great  while  ago ; 
but  at  that  time  Mr.  Rosewell  did  always  keep 
to  tbeparisb-church.  He  was  chaplain  to  my 
lady  Hungerfcrd  ;  and  always  prayed  for  the 
king  at  every  time  of  prayer. 

Ko8.  Did  you  ever  hear  that  I  shouM  speak 
er  declare  any  thing  against  the  king  or  go- 
vernment, in  all  my  life,  all  my  time,  or  your 
time  that  I  was  tliere  ? 

Medham.  I  must  needs  say,  I  never  did  hear 
any  such  tfamg  in  my  life. 

Jnsl.  HoL  But  it  was  not  the  prayers  of  the 
cburch  that  be  used  ? 

Medham.  I  cimnot  say  that. 

L.  C  J.  Did  you  ever  hear  him  use  the 
prayers  of  the  church  ? 

Medham,  The  prayer  that  I  heard,  was  that 
which  was  usually  made  in  the  famiiy . 

X.  C.  J.  But  pray  speak  plain  ;  did  he  use 
tbe  common-prayer  ? 

Medham.  N  o,  my  lord  ;  I  cannot  say  he  used 
tbe  common>  prayer. 

L.  C.  J.  1  tell  you  what  1  mean ;  Did  he 
prav  out  of  tbe  hook  of  tjie  Common-prayer? 

medham.  N«,  my  lord,  I  cannot  say  tbati. 

X.  C.  J.  Dost  thou  take  bis  ettempore  prayer 
to  be  the  prayers  of  tbe  church  ? 

Just.  Withins,  My  lord ,|  be  does  not  know 
the  difference,  I  believe  ;  I  believe  be  does  not 
gx)  to  church. 

Medham,  Yes,  I  used  to  attend  upon  the 
public ;  and  so  did  Mr.  llosewell. 

Just.  Withins.  Well,  Sir,  have  you  anymore 
witnesses  P 

Rot,  Yes,  niy  lord :  pray  call  Mrs.  Anne 
Broadburst.  [Then  Mr.  Winnacott  appeared 
an,d  ofl^red  himself.] 

Winnacoti.  My  Iord>  I  heard  I  wai;  called  ; 
and  am  come  as  soon  as  I  conld  get  in. 

Rot.  Ay,  Mr.  Winnacott,  you  have  known 
me  many  years ;  I  desire  you  would  testify 
what  you  *know  conceiming  my  conversation 
and  behaviour. 

Winnacott.    Formerly,  when  I  beard  him 
I  never  beard  him  speak  a  word  'against  the 
king  or  government;  and  it  is  some  three  years 
'  ago  since  I  beard  him. 

Rot,  Have  you  heard  of  any  evil  that  I  have 
said  or  done  against  the  king  or  the  government? 

Winnacott.  No  ;  but  I  have  heard  him  often 
pray  for  his  nuyesty. 


Jnst  Withint.  Well,  there  is  yotir  other  wit- 
ness Anne  Broadburst ;  what  ask  you  her  ? . 

Jtot.  My  lord,  this  was  a  servant  that  lived 
several  years  m  my  family.    Pray,  Nan,  how     ^ 
many  years  did  you  live  tbece .? 

Broadhurtt.  Four  years,  my  lord. 

Rot.  Pray  declare  what  you  know  of  me  in 
my  family,  with  respect  to  tbe  king  and  go- 
vernment. 

Broadhurtt.  I  have  generally  heard  you  twice 
a-day  prajjr  in  your  family  ;  and  I  never  beard 
you  pray  m  my  life,  but  I  heard  you  pray  as 
earnestiy  for  the  king  as  you  did  tor  your  own 
soul.  This  I  can  declare  during  the  time  that 
1  lived  there. 

Rot,  Did  you  ever  bear  me  speak  evil  of  the 
king  in  my  family ;  or  reflectively  on  the  go- 
vernment? 

Broadhurtt.  No  :  you  always  prayed  for 
the  king  (as  I  say)  as  earnestly  as  tor  yoursdf 
or  your  family. 

Rot,  If  you  know  any  ill  carriage  in  word  or 
deed  towards  my  sovereign,  1  desire  you  ti 
speak  it  out,  without  favour  or  affection,  or  any. 
respect  to  me  in  the  world. . 

Broadhurtt,  No,  I  never  did ;  but  liava 
often  heard  you  heartily  pray  for  bira. 

Just.  Withint,  Pray,  now  long  ago  is  thisf 

Broadhurtt.  Two  years  ago  1  lived  wH&k 
him. 

Rot.  Pray,  tell  my  lord  again,  how  lon^  it 
was,  and  when  that  you  liv<4  there. 

Broadh^rtt,  I  lived  there  four  years  ;  audit 
is  two  years  ago  since. 

Just.  Withint.  Fray,  how  often  were  you  at 
church  in  that  time  ? 

Broadhurtt,  When  I  had  occasion  to  gi>,  I 
did  ^o  ;  but  I  did  usually  hear  my  master, 
when  I  dwelt  with  him. 

Just.  Withint.  Well,  who  is  your  next  wit* 
ness  ? 

Ros.  Call  Anne  Manning.  [Who  came  in.^ 
You  lived  with  me  in  my  lamily  several  years  7 

Manning,  Three  years.  Sir. 

Ros,  Pray,  will  you  declare  what  you  know. 
of  my  carriage  and  behaviour  towards  the  kiaqg 
and  gOTernmunt,  in  my  famOy,  while  you  were 
there? 

Manning,  My  lord,  be  prayed  fortheking', 
ibr  his  lon^  life,  in  his  family  duties,  moniiDg' 
and  evening  ;  and  in  private,  whoi  nobody. 
heard  him  but  myself 

X.  C.  J,  What!  you  and  he  were  at  exercise 
together  ?  - 

Jirlanniftg,  My  lord,  I  have  gone  hy  his. 
study-door,  and  have  heard  him  pray  for  tiic 
king's  long  life,  when  he  kn^w  not  that  any 
body  heard  him. 

Rot,  This,  my  lord,  is  more  than  1  ezpeetod  ^ 
fori  littlethought  that  any  body  could  ^"vm 
a  testimony  of  my  private  devotion  ;  thou^ii  f. 
never  then  omitted  to  pray  for  the  king',  wnd 
never  shall  as  long  as  I  live. 

Manning.  My  lord,  he  prayed  as  heUrtfly 
for  the  king's  tife  as  for  his  own  soul ;  aa^  j 
have  heard  him  often  praying,  and  desnrinfl 
GodtopraerrehinftiabiBldi^o0,aB4   g/kvi 
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kailoaj[r  life  •  anii  lunre  heard  him  insist  upon 
Articrytore,  *  Speak  not  evil  of  the  kiiig,  no, 
sol  io  thy  bed-chamber ;  for  the  birds  of  the 
arriiail  dedare  it.' 

iZoi.  Pray  speak  the  troth.  Did  you  ever 
bear  me  utter  an  ilf  word  or  reflection  upon  his 
■ajesty  or  the  eovemment  ? 

Manming,  No,  my  loVd,  he  was  always 
■irhtay  for  the  king-. 

Koi.  Speak  the  truth  of  what  you  know ; 
j  I  hope  yen  would  speak  the  truth,  and  nothing 
sore  thaD  the  truth,  as  if  you  were  upon  your 
«alh. 

MawUng.  I  do  speak  the  troth,  and  it  is 
what  I  catt  dedare,  and  would,  if  I  were  to 
die  the  next  moment ;  and  I  can  safely  swear 
it* 

•  '*  **  It  was  an  antient  and  commonly  received 
pncsice,  [St.  Trials  1.  passim.]  ([derived  from 
ifaeciWl  law,  and  which  also  to  this  day  obtains 
in  the  kiiigdora  of*  France)  [Ooroat.  publ.  law. 
kw3. 1. 1.  Monteso.  Sp.  L.  b.  S9.  c.  2.]  that,  as 
eooasel  was  not  allowed  to  any  prisoner  accused 
•f  a  cajHtal  crime,  so  neither  snould  he  be  suf- 
fsred  to  exculpate  himself  by  the  testimony  of 
any  witnesses.  And  therefore  it  deserves  to  be 
renesabeFed,  to  the  honour  of  Mary  1,  (whose 
eariy  seBtimeBts,  till  her  .mai-riage  with  Philip 
of  Spain,  seem  to  have  been  humane  and  ge- 
MTOOs)  [See  nag.  17.]  that  when  she  ap- 
psioledsir  Ricnard  Morgan  chief  Justice  of 
the  common  pleas,  she  injoined  htm,  'that 

*  notwithstandmg  the  old  error,  which  did  not 
'admit  any  witness  to  speak,  or  any  other 

*  matter  to  be  heard,  in  favour  of  the  adversary, 
*her  m^esty  beins^  party;  her  highness's 
^pleasore  was,  that  wnataoever  could  he  bvought 

*  m  favour  of  the  sui^ct  should  be  admitted  to 
*be  heard :  and  nM>reover,  that  the  jusJces 
'  diouM  not  persuade  themselves  to  sit  in  judg- 
"^nelit  c^fwise  for  hei*  highness  than  for  her 

*  sa^eet.'  [^Hollingsh.  1112.  St;  Tr.  1.  887.] 
lAerwards,  m  one  particular  instance  (when 
tiDhezzfiiig  the  queen's  military  stores  was 
■ade  felony  by  sUtuleSl  Eliz.  c.  4.)  it  was 
arorided  that  any  person,  impeached  for  such 
SdoDYy  *  shookl  be  received  and  admitted  to 

*  naKea&y  lawful  proof  that  be  could,  by  law- 

*  fid  witness  or  otherwise,  tor  his  discharge  and 
^defenoe,'  and  in  general  the  courts  grew  so 
heartily  ashamed  of  a  doctrine  so  unreasonable 
and  oppressive,  that  a  practk%  was  gradoally 
iBlzodaced  of  examining  witnesses  for  the  pri- 
soaery  bat  not  upon  oath :  [2  Bulstr.  147,  Cro. 
€v.  393.]  the  consequence  of  which  still  was, 

'  that  dbe  jury  gave  less  credit  to  the  prisoner's 
ciUeoce,  than  to  that  produced  by  the  crown. 
Sir  Edward  C<d(e  [S  Inst  79.]  protests  very 
atroogiy  against  this  tyrannical  practice :  de- 
daring  that  he  never  read  in  any  act  of  jNtr- 
fiament,  book -case  or  record,  that  in  <»-iminal 
cases  the  parly  accused  should  not  have  wit- 
■esses  sworn  tor  him ;  and  therefore  there  was 
■St  so  ranch  tasemtiUa  juris  agamst  it.  [See 
dsafl  HaL  P.  C^  388.  and  his  summary^  264.] 
AadllieH»aM«f  Commons  were  so  sensible 


It(f$,  Then  pray,  call  Isabella  Dickeson — 
[Who  anpeared.l  My  Lord,  surely  I  would 
not  speak  evil  of  his  majesty  or  the  government, 
in  public  in  the  congregation,  whSa  I  prayed 
tor  him  in  my  family  and  my  doset.  But  here 
is  another  servant  that  liv^i  in  my  family  : 
Pray  will  vou  speak  what  you  know  concern* 
ing  my  behaviour  in  my  family,  with  respect 
to  t}ie  king  and  government. 

Dickeson,  He  used  to  pray  twice  a-day  in 
his  family,  momine  and  evening,  and  he  always 
prayed  earnestly  for  the  king,  for  his  good 
health,  long  life,  and  prosperity. 

lie^.'sDidyouever  near  me  speak  any  evil 
of  the  king  or  government  in  any  respect  ? 

Dickeson.  No,  never,  8ir,  in  my  fife ;  nor 
do  I  believe  vou  ever  had  an  evil  thought  of 
the^king. 

Ros.  Pray  then  will  you  call  Mr.  James' 
Atkinson. 

Just.  Withins.  We  hsTe  had  htm  already, 
and  I  suppose  he  is  gone ;  he  is  not  here. 

Rot,  I  call  him  now  to  testify  another  thing, 
if  your  lordship  ]>leases ;  and  he  is  at  hand, 
my  lord,  1  suppose. 

L,  C.  J.  You  should  examine  your  witnesses* 
together,  hot  we  will  not  surprise  you ;  we  will 
stay. 

Just.  Hoi.  Pray  caH  any  body  else,  in  the 
mean  time,  if  you  have  any  other. 

L,  C.  J.  !Nay,  brother,  it  may  be  he  hath 
observed  a  method  to  himself;  he  is  tor  his 
life ;  let  him  take  it.  [Then  Mr.  Atkinson^ 
came  in/| 

Ros,  That  which  I  call  you  now  for.  Sir,  is 
to  testify  what  you  heard  upon  the  30th  of  Ja- 
nuary trom  me,  about  praying  for  tlie  king, 
and  all  that  arc  in  authonty . 

Atkinson.  My  lord,  he  kept  that  day,  the 
30th  of  January,  as   a  day  of  fasting  and' 

of  this  absurdity,  that  in  the  bill  for  abolishing^ 
hostilities  between  England  and  Scotland,  [Stat; 
4.  Jac.  I.e.  1.]  when  felonies  committeid  by 
Englishmen  in  Scotland  were  ordered  to  fala- 
tri^  in  one  of  the  three  northern  counties, 
they  insisted  on  a  plause,  and  carried  it  [Com. 
Joum.4,  5,12,  l«,  15,  29,.  30  Jun.  1607.]' 
affaiast  the  efforts  of  both  the  crown  and  the 
House  of  Lords,  against  the  practice  of  the- 
couits  in  England,  and  the  express  law  of  Scot- 
land, [Ibid.  4.  Jun.  1607.]  '  that  in  all  sncli- 

*  trials  for  the  better  discovery  of  the  truth,  and 
Mhe  better  information  of  the  consciences  of 

*  the  jury  and  justices,  there  shall  be  allowed 

*  to  the  party  arraigned  the   benefit  of  such 

*  credible  witoes&es,  to  be  examined  upon  oath, 

*  as  can  be  produced  for  his  clearing  and  jus« 

*  titicatiou.'  At  length  by  the  statute  7.  W.  3, 
c.  3.  thasame  measure  of  justice  mbs  esta- 
blished throughout  all  the  r^m,  in  cases  of 
treason  within  the  act ;  and  it  was  aflerwarda 
declared  by  statute  1  Ann.  st.  3,  c.  9.  thai  in 
all  cases  of  treason  and  felony,  all  witnesses  for 
the  prisoner  should  be  examined  upon  oath,  in 
like  manner  as  the  witnesses  against  him.'* 
4  Blackst.  359. 
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prayer;  aod  he  prenched  from  that  test  oa  the 
1  Tim.  n.  i.  pray  for  kings,  and  ail  in  au- 
thurity :  And  then  be  did  assert  that  kingly  St^* 


▼em  men  t  was  most  agteeable  to  the  word  of 
God,  and  the  constitution  of  the  go?emment 
ol  England,  which  was  the  biest  in  the  whole 
world ;  and  had  b^n  so  approved  by  writers, 
tioth  foreij^n  and  of  our  own  country  :  And  he 
did  urge  it  as  a  duty  incumbent  upon  all  people 
to  jpray  for  the  king  and  nuigistrates,  that  they 
nught  *'  live  a  peaceable  and  quiet  life  under 
them  in  all  godliness  and  honestv.'  [Then  he 
seen&d  a  little  iaint  and  stopped  ] 

Eos.'  Pray,  Sir,  will  you  recollect  y(|urBelf? 
My  lord  wiU  indulge  you  a  little. 

Atkinaon.  I  have  been  acquainted  with  Mr. 
Rosewell  these  ten  years. 

Jtof.  But,  pray,  Sir,  what  do  you  remember 
of  Ih^pplication  of  that  sermon  upon  the  text, 
about  ]>raying  for  kings  and  all  in  authority  ? 

Atkinson.  That  persons  were  to  pray  for 
them,  and  to  obev  them,  and  that  it  was  their 
duty.  This  is  aU  tiiat  1  can  renSember. 
^  Ros.  What  do  you  remember  of  my  in- 
▼ectives  against  those' that  practised  the  .con- 
tmry? 

Atkimon.  Why  truly  as  to  those  things,  he 
did  highly  condemn  those  pei:sons  that  had  any 
wav  acted  against  it.  And  I  have  hpord  him, 
both  in  public  and  nrivate,  inveigh  against  those 
that  had  any  hanclin  the  murdec  of  the  late 
kin^,  and  condemned  the  fact  as  a  diabolical 


Hos,  TsMr.  Smith  there  ? 

Atkinson,  I  w^  very  ill  on  Sabbath-day  last, 
and  I  thought  I  should  not  have  come  out  now  ; 
and  I  would  not,  to  the  best  of  my  remem- 
brance, speak  a  lie,  as  I  am  in  the  presence 
of  this  honourable  oourt,  and  in  the  presence 
of  God,  to  whom  I  must  give  an  aopount  ano- 
ther day. 

Jios.  God  will  reward  yon  for  what  you 
come  to  do  for  an  innocent  person  this  day. 

Atkinson.  1  never  heard  an  ill  word  against 
the  king  or  ^vemment  drop  from  Mr.  Kose- 
wellinroyhfe.  I  am  not  upon  my  oath,  but 
know  myself  to  be  bound  to  declare  and  tdl  the 
truth,  and  nothing  but  the  truth. 

Ros.  lam  conSdent,  my  lord,  he  would  not 
•peak  what  he  would  not  swear. 

X.  C.  J.  The  jury  are  judges  of  that,  Mr. 
Rosewell,  I  must  leave  it  to  them. 

Ros,  Pray,  Mr.  Atkinson,  was  Mr.  Smith 
with  you  ? 

Atkinson.  Yes,  and  I  have  sent  one  to  call 
him. 

Ros,  Pray,  Sir,  let  me  ask  you  as  to  what 
Mistkess  Smith  says,  that  I,  should  say  of  the 
recorder  being  made  ajudse  ? 

Atkinson.  I  never  heara  you  speak  any  such 
ivords  in  my  life. 

Ros,  Upon  the  last  day  of  August  last,  at 
Mr.  Shed's  house,  she  says,  that  X  did  use 
that  expression. 

Atkinson.  As  to  Shed's  house.  I  was  then 
sick,  and  wia  not  there.  If  ray  lord  will  giv^ 
me  leave  to  look  upon  my  note-book,  I  can 
tell  what  dAy  J  was  there. 


Snuih.  It  WW  at  one  DuM  IVeldy 'b  hamBr 

as  I  think,  thai  you  8p<^  about^  the  vaajor, 
and  the  sheriffs ;  hut  what  you  said  about  tool» 
in  scarlet  ffowns  was  at  Shed's  house. 

fios.  Was  there  any  meeting,  at  themeel-^ 
iog-faouse,  since  July  last,  upon '  the  Sabbat*' 
day? 

Atkinson.  Truly,  I  be  not  abletoremcpiber  ^ 
but  if  my  lord  please  to  give  me  leave  to  loek 
upon  my  note-book,  I  can  give  «■  account  ^ 
tor  I  wnt  down  every  day  iae  place  where  W0 
met« 

X.  C.  J.  Prithee,  look  upon  thy  note-book  ;. 
for  I  have  a  mind  to  know  sometliuig  out  oC 
that  note-book.  Prithee  tell  me  what  was  in* 
sisted  upon  the  14th  of  September? 

Atkinson.  My  lord,  I  omy  have  ^  note  of  tliai 
day,  of  the  place,  and  of  the  text. 

Ros.  Pray,  Sir,  did  you  bear  me  speak  of  a» 
great  man  in  Grace-churcfa-street  at  the  upper 
end ;  and  that  if  it  had  not  been  for  him,  ihar 
fire  had  been  quenched  ? 

Atkinson.  I  never  heard  that  expression  lnn» 
you  in  all  my  life^  [Then  Mr.  Smith  com^ 
m.] 

Ros.  Pray,  did  you  hear'  any  such  thaD§^^ 
Mr.  Smith  f^^mitk.  No,  my  lora. 

Ros.  My  lord,  I  can  brinff  all  the  rest  to  te0* 
tify  the  same  thing,  if  your  Tordahip  will  let  me 
call  them  over  again. 

L.  C.  J.  Do  as^ou  will,  I  would  not  restrain 
you  from  any  thing  of  a  legal  indulgence^ 
that  is  fit  to  give  to  any  u^iu  in  your  con- 
dition; 

Atkinson.  What  day  of  the  month  do  vov 
say  it  was,  Sir,  that  ^ou  spake  of  the  reoorifer  T 

Ros.  The  3l8t  of  August,  I  think. 

Atkinson.  At  that  time  I  was  sick,  and  wi» 
not  there. 

Rds.  Pray,  Mr.  Smithy  hare  you  ever  heard 
me  preach  upon  the  dOth  of  January  ? 

Smith.  Yes,  Sir ;  I  have  heard  you  opoi» 
that  day,  and  upon  that  text,  that  we  shoukl' 
pray  for  kings  and  all  in  authority.  You  ktnit 
It  as  a  day  ofliumiliation,  and  you  abhorred  usm 
action  of  that  day.  It  was  kept  very  soiemnly^ 
for  the  bewailing  the  horrid  murder  of  our  lats- 
king.  And  you  were  so  far  from  giving  anjr 
countenance  to  the  action  of  that  day,  that  yoi» 
detested  it,  and  preached  very  much  agauM- 
it,  and  you  hare  always  preached  up  kingly  go  - 
vemmeat. 

Atkinson.  Sir,  you  were  asking  me,  if  there 
were  a  meeting  since  July,  in  the  Boeeting-* 
house  ? 

Ros.  Yes,  because  she  says  there  was  oae 
upQn  the  lOtb  ot  September. 

L.  C.  J.  If  you  look  upon  yournot^agaia^ 
Mr.  Rosewell,  you  will  find  it  was  the  tOlh  of 
August. 

Ros.  Where  were  you  open  the  10th  of 
August? 

Atkinson.  I  was  at  home  sick  then  ;  h  i» 
written  down,  your  lordship  may  see  it 

X.  C.  J.  Do  you  take  notice  whsra  to« 
heard  the  meeting  was,  when  you  were  siek  ? 

Atkinson.  Yes,  my  loid^l  ivm  a  shtrt  not* 
of  it. 
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If  fUTtMk,  i»w  bit  Mrtttftd  tlwwrcF 
ilimni.  MvKlfalhoMetfielOkliorAaif. 
JLCJ.   When  dltellMNitiilBBliMiliiote, 


When  my  liaUy 
lonabody  tt  fdlmelhUday.ortfaenQcl^ay. 
£.&/.  W«%whmwaf&the6niehei«eP 
ithmMi.  11ieSdorABg:iiet,«tlfr.Cro«k-* 
the  tejU  vas  the  Heh.  nth  7.    Tb« 


MNh  al  th^ mMtiag-houae,  myMlf  ahone  ; 
mi  Caatklet  ^  8tti  ind  IStb, 

Mm.  lIyl0H,tbcw9eBaewoiiienf«y9di^ 
weal  wvcnd  meetrngs.  I  dente,  myloid, 
dnt  tfacw  ■"'rtMnram  aiay  b^ called. 

L.C.J.  Call  whom  yoa  will.  Wboda  yoo 
CiUfinrtP 

jRm.  Thoaaas  How.  My  kvd,  I  eooU  bring 
handreda  of  witoeaMa  » to  thia  pomt 

JL  C.  J.  Well,  thm  ia  Thomaa  How  ;  to 
vhaapnfposedo  yoaoall  hfan  ? 

JBoi.  |iy  lord,  to  teatifv  to  that  ahe  ahoold 
■wear  hefiire  air  Oeoige  TVahy,  that  BIr.  How 
«aa  at  a  conventiele  nidi  a  thne,  when  he  waa 
■Qt,  and  therelhre  I  deaiie  hmi,  that  he  would 
please  to  teetiiy  the  truth  of  thai  matter. 

Ham.  Mylofdflwilltcatifytbeliruthaafiur 
at  I  hnow  it ;  ahe  arai  three  ten 

L.C.J.  Bow  do  yon  know  that  r 

Horn.  Sothcyaaid. 

JL.  C.  J.  That  la  no  evidence  ;  and  I  e«re 
not  what  they  said :  If  yon  know  ^nv  thing 
jancaetf  of  yonrown  knowMga,  apeaKit. 

JOam.  Thiey  offered 

JLCJ^  1  tell  you  their  offering  signifies 


Ham,  My  lord,  it  ia  an  year  and  a  half  ap[o. 

L.C.J.  Let  it  be  never  so  long  ago,  if  it 
he  aiiiy  what  thOT  said,  it  aignifita  nothing,  it 
iinn  aoit  of  evidanee ;  but  if  Yoa  can  aay 
any  thing*  of  yoor  own  knowledge,  you  ^^y 
irdi ;  in  God's  name  we  will  hear  it 

Mm.  nien  my  lord,  some  questions  I  desire 
1  nmy  hnve  leave  to  potto  Mr.  Recorder. 

JLCJ.  If  Mr.  Keoorder  be  ready  to  answer 
year  qoefltieBs,  with  aH  my  heart. 

Mai.  Bfr.  Reearder,  I  deaire  yon  would 
pleaae  an  do  me  die  justice  to  testify,  whether 
yeakn^w  any  thing  ooneemiog  Mrs.  Bathoe  P 

X.C.J.  Who  ia  ahe? 

Bm.  My  lord,  it  ia  whether  there  was  not  a 
conventicle  sworn  bef<Mre  Mr.  Recorder  against 
aneHi8.Batboe? 

Recorder.  I  cannot  w^  teU,  Mr.  Rosewcll. 
There  was  m  conviction  before  me  (as  I  remem- 
ha)  of  one  Mra.  Bathoe  for  a  conrenticle  ; 
aa^  na  I  take  it  (as  the  witness  told  you  just 
Mnv)  she  had  it  firom  her  own  confession. 

Mat.  Do  you  know  any  thing,  pray,  Sir,  of 
a  *«n*p«iiti^  thai  waa  made  upon  that  con* 


lUeorder,  Na,Sir;  you  do  not  think,  sure, 
ia*  I  nadM  oampoaitiiQBay  or  know  any  thing 
sfAcm? 

^^  W«  jM  tb«  awaay,  Sir,  paid  back 


Niln  fanny  thatI.kiiaiw«^or 
my  agraemaBt  for  it. 

Jtm.  Pray/8u%  will  yoo  acqoaint  the  court, 
how  tint  matter  vraa  reaUy  f 

itecarder.  Mra.  Bathoe  eame  to  me,  and 
said,  ahe  waa  mistaken  if  any  aoch  woidadid 
paaa  from  her;  far  indwd  there  waaneverany 
sHch  canTcntide  aa  Mrs.  Sasith  awore  ahe  had 
conftased.  Upon  that  I  aent  for  Mra.  Smith, 
and  bid  her  consider  «f  it,  whether  there  waa 


really  any  aoch  conventiGle  ;  and  Mra.  Bathoe 
had  oroittht  her, appeal  and  it  ia  dependmg 
now,  and  will  be  heard   the  next  qoarter- 

Ro$.  Prair,  Sir,  did  yon  tdl  her,  that  ahe 
nuriithave  her  naoney  again  ? 

Recorder.  I  did  tell  her,  Mra.  Smith  waa 
mjatahm,  and  did  not  inaiat  upon  it,  and  she 
would  have  her  money  returned  again. 

Rot.  ftay.  Sir,  did  you  send  yoor  warrant 
AroneOartwriffht  under  your  hand  T 

Rteorder.  Yoo  ask  me  a  hard  question  ;  I 
mightaenda  anmmpns  for  several  peraooa,  I 
cannot  remensber  all  their  names. 

Boi.  By  whom,  I  prav,  Sir  ? 

Recorder.  i^cannotteU  who  1  aend  all  my 

Rot.  Was  it  not  by  these  two  women,  Mia. 
Smith  and  Mrs.  Hilton  t 

Recorder.  I  cannot  tell ;  it  may  be  it  might 
be  so. 

Rot.  Pray,  Sir,  what  did  yon  aay  to  Mr. 
Gartwright  when  he  came  thither  ? 

Recorder.  I  cannot  remember  particulariy. 

Ros.  I%r,did  yon  not  ask  him  what  he  had 
to  aay  againat  these  wituessea  that  are  produced 
against  roe  f 

Recorder.  My  lord,  I  remember,  when  Mr. 
Caitwrigbt  came  to  me,  I  did  ask  him  some 
such  question  ;  for  they  had  told  me  that  he 
had,  by  a  person,  been  tampering  with  them 
to  take  them  off  from  prosecuting  a  great  many 
persons. 

Roe,  By  whom  were  you  told  so,  Sir  f 

Recorder.  By  themselvea.  I  know  nothing 
of  it :  But  1  teU  you  the  reason  why  I  sent  for 
him  ;  because  they  told  me,  they  went  in  dan- 
ger of  thdr  liyes ;  that  they  coiud  not  walk  the 
streets  in  safety,  but  they  had  stones  thrown  at 
them  ;  and  they  were  reproached  as  common 
informers,  and  were  beset  hard  with  applica- 
tions of  money,  to  take  them  off  from  proae- 
cutiog.  And,  among  the  rest,  they  complained 
of  one  Cartwright,  that  he  had  been  deaUng 
with  them ;  and  it  was  upon  that  account  that 
I  aent  for  him,  to  know  what  be  had  to  say 
against  them. 

L.  C»J.  These  questions,  Mr.  Rosewelly  per- 
haps, mair  be  b<^ter  let  alone. 

Kecorder.  I  haTO  seen  a  letter  that  doaa 
threaten  them  very  much  ;  but  I  cannot  say 
whence  it.comes, 

Ros.  My  lord,  1  desire  to  ask  Mr.  Recorder, 
whether  or  no  he  did  not  send  for  some  of  m^ 
witnesaea? 

Recorder,  Idonotknowyoorwimeasee^Sur. 

Roe.  Did  yom  sand  for  onfiRichaniGibba  af 
Rotherhith? 
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ietfledin-thitfa'iiMy  vera  not;  aiidmMe^»- 
plications  to  o(Nnpomd  for  the  forfeitorw,  and 
they  shoold  ha^e  their  money  again. 

L.  C  J.  Prithee^  ask  him- in  general,  wfatf 
does  he  know  of  her  f 

Harvey,  Etizabeth  Smith  oame  to  a  friend 
of  mine  in  April  or  May  last 

Att.  Gen.  Were  you  by  P 

Harvof.  Yes,  I  was  by.  She  came  to  » 
friend  of  mine,  I  say,  and  she  told  hkn,  that 
she  could  swear  against  him,  and  some  others, 
for  a  oonsiderabfe  value  of  forfeitures  npo» 
conventides — 

£.  C.  J.  What  friend  of  thine  wHs  this? 

Att.  Gen.  Where  does  that  friend  iivef 

Harvey.  In  Southwark. 

£.  C.  J.  What  is  his  name  ? 

Harvey.  One  Games. 

L.C.J.  What  trade  is  her 

Harvey.  A  sail-maker. 

L.  C.  J.  Whereabouti  does  he  lire  in  Sonth^- 
wark? 

Harv&f.  By  St  Maij  Orery's  dock.  An^ 
he  caine  to  me,  and  desired  me,  that  I  would 
meet  and  speak  with  her  ;  I  met  her,  I  think 
it  was  about  the  Exchansfe,  at  the  Roe-buck  ; 
there  was  she  and  another  feUow  with  her. 
She  told  me  she  could  swear  acainst  such  and 
such  ;  and  desired  me  to  give  her  a  cup  of 
drink,  which  I  did,  and  then  she  told  me  her 
story,  and  -demanded  either  10  or  SO.  pounds  ; 
and  that  that  should  take  her  ojBT  from  swear* 
in^  against  them.  I  told  W,  I  could  say  no* 
thinff  to  it ;  but  I  would  acquaint  them,  which 
I  did,  particularly,  Mr.  Games.  They  thought 
not  fit  to  give  her  any  thing ;  which  answer  I 
returned  to  her.  She  told  me  she  was  very 
poor,  and  if  she  could  have  but  something,  she* 
would  declare  who  it  was  that  would  swear  ; 
but  upon  reasonable  composition  (tiiough  abe 
had  ofiered  to  swear)  she  would  not.  But  she 
had  taken  the  copy  from  a  sister  of  her*s ;  and» 
I  think,  she  said  her  sister's  name  was  Maiy 
Farrar,  as  I  remember. 

X.  C  /.  Did  she  oflfer  to  swear  any  things 
against  you  ?^Harvey.  No,  my  lord. 

X.  C.  J.  You  know  that  Games  very  well, 
don't  you? — Harvey,  Yes,  my  lord. 

L.  C.  J.  Does  he  use  to  freqaent  the  charcb 
constantly  ? 

Harvey.  I  do  not  know  that,  my  lord  ;  f 
have  known  him  many  years. 

L.  C.  /.  Do  you  live  near  him  ? 

Harvey.  No,  I  do  not. 

Rog.   Pt9j  call  Mr.  John  Gartwriffht,  anA 
Mr.  Georgb  Norton.    [Mr.  Cartwnght  np 
peared.l 

Roe.  Mr.  Cartwnght,  I  desire  yon  woohi 
please  to  testify  whatyou  know  here  coneem* 
ing  Mrs.  Smith,  who  hath  testified  against  nae. 

CarU  My  lord,  may.  it  please  yourhonouc^ 
the  S2dof  July  last,  Mn.  Sraitfa  and  I  w(-r» 
tofi^ether  from  seven  o'clock  in  the  mornings  til) 
half  an  hour  aAar  eleven ;  and  that  momiii^ 
we  went  to  a  constable,  one  Alexander  VaiiiMr^ 
in  Alderseato-street ;  and  firom  thenoe  w^ 
went  to  Moorfielda  to  look  finr  m  ntcting'  in. 


Recorder.  Yes,  he  was  eonniable  at  Rotfaet- 
hith. 

Roe.  Pray,  Sir,  upon  what  account  did  you 
send  for  him  ? 

Recorder,  I  did  it,  because  I  heard  the  con « 
stables  of  your  side  durst  notezecute  theur  war- 
rants, for  fear  of  the  rout  of  the  people. 

L.  C.  J.  I  tell  you,  these  questions  werebet- 
ter  let  alone. 

Ros.  Mr.  How,  that  which  I  cidl  iroufor,]s 
whether  Mrs.  Smith  has  not  ofiered  to  swear 
befiMie  a  justice,  that  you  were  at  a  conventicle 
when  you  were  not  ? 

£.  C.  J.  She  says  she  does  not  know  any 
thing  of  her  own  knowledge. 

Kog.  She  ofiered  it  a  year  and  a  quarter  ago, 
befere  sir  George  Trebv* 

X.  C.  J.  Were  yott  by  when  she  dfiered  any 
such  thing? 

How.  I  was  by,  whe»  she  was  before  sir 
George  Treb^ ;  and  she  went  into  a  vard,  and 
offered  to  inrorm  against  one  Mr.  How  for 
Mng  at  Budi  a  c6nventie|e }  bat  1  was  not  the 
man,  she  said. 

Ro8.  My  lord,  she  had  sworn  it 

X.  C.  J.  No,  no>  she  had  not  sworn  it^  she 
only  offered  it,  and  for  aught  I  perceive,  she 
isa  very  careful  witness,  to  see  that  she  does 
BOt  fix  upon  the  wrong  person. 

Roa.  Then  if  it  please  your  lordship,  I  de- 
nreJohn  Townsend  may  be  called.  [Who 
came  in.]  Pray,  will  you  testily  what 
you  know  concerning  Mrs.  Smith's  swearing 
that  lil r.  How. was  at  a  couTonticle  ? 

Tbwntend.  Sir,  1  will  tell  the  truth  as  near 
as  I  can ;  I  cannot  tell  the  day,  it  was  about  a 
year  and  a  half  since,  that  he  was  out  of  town 
of  the  Lord's  day,  and  that  day  was  remark- 
able, for  I 'met  him  cominpf  to  town,  and  it  was 
about  the  evening,  about  nve  of  the  clock,  and 
that  day  they  hi^  brought  him  some  notice  of 
a  warrant  for  the  seizing  of  his  goods,  fi>r  that 
,  he  had  been  at  meeting:  Now  he,  understand- 
log  when  they  were  to  make  affidavit  of  it  be- 
Ibre  sir  George  Treby,  he  desired  me  to  &^o 
witii  him  thither,  and  I  went  with  him,  and  he 
asked  her  if  she  knew  the  man.  There  he  was, 
and  I  was,  and  one  more,  and  there  came  one 
Bbranger:  And  we  went  out  to  the  light,  and 
she  looked  upon  all  of  us,  and  knew  never  an 
one  of  us. 

X.  C.  /.  You  use  to  go  to  conventicles^  all  of 
you,  1  warrant  you  ? 

Just  Withins.  She  was  not  much  oat  in  her 
aooiectore,  I  dare  say.  , 

X.  C.  J.  But  she  seems  to  he  very  carefiu, 
that  she  did  not  swear  a^nst  the  wrongs  per- 
aon.  And  (speaking  to  Mr.  Townsend),  if  she 
had  sworn  that  thou  hadst  been  there  that  day, 
I  warrant  yon  she  had  sworn  true. 

Roi.  tsnr  George  Treby  here?  [He  did 
not  appear.]  Then  I  desire  Mr.  Thomas 
Harrrr  maybe  called. 

X.  C.  J.  There  he  is;  what  do  jovt  ask  him? 

Roe.  My  lord,  to  prove  that  this  Elizabeth 

*'i  swore  that  several  persons  were  at  se- 
loonveDtides,  which iha  aftenrafds  coo- 
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Fotty'-Fnnee;  Init there  w»8  none:  And  from 
tlat|faoe  we  went  into  MoorfieUs  again,  and 
fflttavcd  an  ancient  man,  whom  wetnpposed  was 
Mog to  a  meeting;  and  this  man  we  foltowed 
tte^iace'of  almost  an  hour's  time,  that  it  was 
aiask  this. time  of  day  that  it  now  is  that  I  am 
acsking.  That  day  shecdnvi^ted  Mrs.  Bathoe 
Mr  hsYing  a  meetingin  her  house ;  when  she 
tvoed  to  me,  and  aaother.man,  that  she  never 
WIS  in  die  house  of  Hf  rs.  Bathoe ;  and  then 
fiv  the  same  morning  there  was  one  Rice 
Bowing  that  was  convicted  of  a  conventicle  at 
Bermoodsey,  upon  her  oath. 

L.C.J.  How  do  you  know  that? 

Cart,  Aal  was  told. 

L,  C.  J.  But  it  may  be  yon  were  told  a  lye ; 
jm  must  only  speak  what  you  know  yourself^ 

Cart.  Then,  my  lord,  several  times  she 
has  asked  me  to  convict  with  her,  when  I  never 
had  been  at  ameeting ;  and  also,  she  has  of- 
ftrsd  to  convict  with  me,  when  I  have  been 
Aae»  and.  she  hath  not  been  Uiere ;  and  she 
iko  flaked  my  wife  to  coniTictone  Dod's  meet- 
ing «t  Sboieditch,  and  my  wife  refused  it,  be- 
aanae  she  was  not  there. 

L,  C,.  J.  .Were  you  by  when  she  asked  your- 
wifetodoit? 

Car^.  Yes,  and  please  your  honour. 
.     X.  C.  Jl    Who  did  yon  tell  thb  first  to? 
Because  I  see  you  hunt^  along  with  her,  why 
did  not  yon  go  and  Comphdn,  when  she  had 
aerend  times  proposed  such  a  thin^  to  you  ? 

C€a^.  My  lord^  1  did  not  so  well  understand 
ft  at  that  time. 

L.C.J.  Who  did  yon  first  of  all  tdl  it  to^  I 
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I  first  of  all  told  it  to  one  Smith. 

L,  C.J.  Was  this  before  Mr.  Rosewell  wias 
tdsen,  or  after  r—Car^  It  was  afterwards. 

L.C.X  DidyougotoSmith,ordidhecome 
toyon? 

Cart.  Itwas.thronffh  another's  means  that 
icame  to  speak  with  Mr.  Smidi. 

JLC.J.  Who  was  thaUP 

Cart.  It  was  through  a  Goldsmith's  means. 

X.  C.X     What  is  his  name  ? 

Cart.  His  name  is  Feme ;  he  lives  in  New- 
gate-afveet. 

L.  C.  J.  How  came  he  to  understand  it,  to 
Mng  you  together  ? 

(^t.  Because  he  understdod  diat  I  was 
wifli  His.  Smith  tl^it  time  that  she  convicted 
Mrs.  Bathoe,  and  was  concerned' with  her.  I 
did  not  know  any  thing  of  Mr.  Rosewell  at  that 
liiiieataiL 

Bos.  Did  she  not  tell  you,  she  would  do  as 
KodifiiriDe? 

Cart.  She  did"  offer  me  this';  that  if  I  would 
gn  and  diaoover  any  mec^g,  she  would  con- 
vict thaa  though  she  was  not  there. 

L.  C.J.  Who  didst  thou  tdl  a  thing  of  this 
;to;  only  to  Mr.  Smith,  Iknd  thatCfold- 


Cart.   I  told  it  first  to  that  Mr.  Smith. 

X.  C.  J.  When  these  witnesses  and  things 
4op  oat  of  the  clouds,  I  never  put  any  gteat 
vikie  upon  ihooi.    These  oraae  to  serve  a 


turn,  and  never  j 
are  taken. 

iZof.  My  lord,  you  may  observe  it  waaher 
common  practice  to  convict  upon  a  report, 
nor  having  any  eye  or  ear  witness.-*-   • 

X.  C.J.  Well,  I  will  observe  what  be  haa 
said ;  but. I  tell  you  what  I  think  of  it.  ' 

Cart.  She  has  asked  me  to  do  it  several 
times.  V 

L.  C.  /.  All  that  I  can  say  to  it,  is,  it  seems 
she  looked  upon  thee  as  so  verv  a  knaTe,  as  that 
thou  wouldest  have  done  such  a  thing ;  and,  ii 
may  be,  she  was  not  mistaken. 

Bof.  Then  call  Mr.  George  Norton.  [Who 
appeared.]  I  call  you  as  a  witness,  to  dedara 
what  youlmow  of  Mrs.  Smith's  importaning 
you  or  any  one  to  swear  against  meetuigs. 

Norton.  Yes,  she  has  offered  to  swear^ 
but  I  cannot  say  with  him  ;  for  1  was  not  pr»» 
sent  all  that  time.  AU  that  I  can  say,  is,  that 
she  owned  she  was  never  at  Blis.  Bathoe'^ 
house. 

L.  C.  Ji  So  she  says  still ;  and  it  agrses 
with  all  the  rest  of  the  evidence :  It  vras  only 
hear-say.  * 

Bjo$.  Then  pray,  wiU  you  please  to  call  jQh» 
Hobson? 

L.C.J,  There heis:  whatsayyontohim? 

Ros.  My  lord,  I  bring  this  witness  to  testify, 
that  Mra.  Smitii  swore  there  was  a  conventida 
at  such  a  place,  when  there  was  none. 

Hobson.  Sir,  there  was  none  since  I  camo 
into  the  honse,  to  my  knowledge. 
,  L.C.J.  What  house? 

jRot.  At  Mr.  Hales's;  she  swore  theire  was  a 
meeting  upon  ihe  ISth  of  J  uly. 

Hobson.  There  was  none  to  the  best  of  my* 
knowledge^  %    - 

Just.  Witkini.  We  must  not  convict  people 
offieijury  upon  such  evidence.  Indict  her  of 
penunr,  if  you  have  a  mind  to  it. 

X.  C.  J.*  Where  ia  the  instrument-maker  ? 
Atkinson?  Bidhunsendmehisbook.  [Which 
vrasdonej 

£.  C.  J7  Were  yon  at  every  meeting  alwavs 
that  he  preached  at  T^^ Hobson.  No,  my  Iqrd* 

X.  C.  /.  Then  there  might  be  many  meet- 
ings thatyon  do  not  know  of  ? 

Hobson.    I  live  next  door  to  th|s  Mr.  Hales. 

X.  C.  X  You  used  to  go  freouenlly  -  to  hear 
Mr.  Rosewell,  did  not  you  ? — Hobson.  No,  Sir, 

X.  C.  X  [Havm^  looked  upon  the  book.] 
Was  thereany  meetmgthat  you  know  of,  tha 
ISthof  July? 

Hobson.  None  there ;  he  lives  the  next  door 
tome« 

X.  C.  J.  Was  there  no  meeting  no  where 
there-away  ? 

Hobson.  Not  that  I  know  of. 

X.  C.  J.  She  swears  to  ihat  day,  at  Mr. 
Hales's. 

Ros.  Ay,  and  to  the  very  place. 
.    X.  C.  X  Do  you  know  one  Hodgeson  ? 

Atkinson.  It  is  Hudson,  my  lord. 

Hobson.  No,  my  lord  ;  I  do  not  know  him.  • 

X.  C»J.  Were  yoe  ever  at  his  house  at  any 
meeting^ 
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Bobmm,  N«^  mgr  locit ;  I  ] 
BMedng  these  two  years. 

Ros.  Heli¥«siieztdoDrtotiieb€«»e. 

JL  C.  J.  There  may  be  a  meetini 
door  to  my  hoosetwenty  times  over,  and  I  not 
know  it. 

Rot.  Then,  pray*  call  John  Crook.  [Who 
€amein.]  IVay,  Sir,  do  you  kncywli^ther 
there  was  any  meetioff  at  Mr.  Hales's  the  ISth 
of  July?  - 

Crook.  No;  I  neFer  heard  of  any  saehthing 
bat  what  was  acoording  to  his  own  use  amongi^ 
his  family.  I  live  iii^er  his  roof,  and  never 
yet  did  know  that  there  was  a  meeting  there* 

Rob.  Pray,  call  Sarah  Whibby.  fwho  came 
in»]  I  desire  she  may  be  asked,  whether  Birs. 
Smith. did  not  swear  there  was  a  conventicle  at 
Mr.  Hales's  the  ISth  of  July:  and  whether 
there  was  any  such  thing  ? 

Whibbjf.  lliere  was  none* 

X.  C.  /.  That  you  knpwof,  you  mean*    ■ 

Whihby.  I  am  certain  of  it. 

L.  C.  J.  How  came  yon  to  remember  the 
day  particalarly  ? 

Whibbsf.  I  can  tell  you   by  a  very  good 
tdken ;  beeanse  the  chimney  mmj  honae  was 
•n  fire  that  day. 
'  L,  C.  J.  H€fw  da  you  reoolleei  it  was  ttie 
Idth  of  July  P 

Wh^fby,  Beoanse  there,  waa  a  neighbour  of 
onr's,  that  is  a  waterman,  that  was  sentfhrto 
wait  open  his  muesty  ;  and  I  went  that  day  to 
call  him  to  quench  the  fire ;  not  finding  him  at 
home,  I  went  further  to  esJl  more  help. 

JL  C.J.  How  can  yoatdl  that  it  was  the 
ISth.^  It  might  be  the  SOtfa,  for  aught  you 
know. 

Whibby.  No ;  ilwras  the  13th. 

L.  C.J.  How  can  yoatellthat? 

Whibby.  Because  there  was  anodiermeetmg 
QO  the  SOth  day,  for  which  I  paid  30  shiU 
Ibfs;  and  I  can  remember  my  chimney  was 
on  fire  that  day. 

JL  C.  J.  What  day  of  the  wedcwasitr 

WhiUy.  It  was  Sabbath^y. 

X.  C.  J.  Why,  if  my  obimney  waa  on  fire 
lb*  14th  or  15th,  it  may  be  I  can  remtoiber  it 
alittle  while,  but  how  oame  it  that  you  do  re- 
mfflfnlwir  it  so  long  ? 

WhUfty.  ItWMthe  ISth  of  July. 

X.  C.J.  How  can  yoube  sure  of  that  r 

Whibby.  Because  it  was  the  Sunday  befhre 
the  meetiilg  at  Mr.  Bowen's* 

X.  C.  J.  Where  was  the  meeting  that  day 
your  chimney  waa  on  firef 

Whibby.  Idid  not  know  then;  but  I  knew 
moa,it  was  atMr.  Hudson's. 

X.  C.  J.  Then  you  have  been  instructed 
about  it.  But  pray  do  not  think  you  oome  here 
to  ati'va  a  turn* 

Whihby.  tt  was  at  Mr.  Hudson's. 

X.  C.  J.  Waatherea  meelmgoii  the  IdA 
of  July? 

Whtbby.  By  rehUkm^iere  was;  but  I  was 
iHiti<atit. 

Roi.  Mykird^Ibriiy  her  to  testifythftre 
was  MnaetiiigaiMrTllalai'ititaldiy. 


L.C.J.  We  know  weQ  enough  yousnrrd* 
linsf  saints  can  lie. 

Whibby.  I  have  answered  the  truth,  as  far  aa  • 
I  know. 

Ros.  I  only  ask  her  about  Mr.  Hales. 

X.  C.  J.  She  shiril  answer  such  questions  as 
the  court  shall  think  fit  to  ask  her. 

Ros.  How  far  is  your  house  from  Mr.  Hales? 

Whibby.  Next  door.- 

L.  C.  J.  How  far  is  your  house  finom  Bfr. 
Hudson's  ? — tVkibbv.  A  great  way. 

L.  C.  J.  Wasit  half  so  far  as  you  went  tt^ 
fetch  the  waterman  ? 

Whibby.  That  was  but  three  doors  ofi*;  but 
Mr.  Hudson's  is  half  a  mile,  I  believe,  or  a 
mile. 

Ros.  Then,  pray,  call  Anne  Collins.    [Sb» 


Hthins.  Well;  whatdoyouaricherf 

Ros,  Mrs.  Smith  hath  sworn,  that  there-waa 
a  oonventide  at  Mr.  Hales's  the  13th  of  July  ; 
I  desire  to  know  of  yon,  whether  there  wms 
such  an  one,  or  no? 

Collins.  The  ISth  of  July  there  was  none. 

Ros.  Upon  your  certain  knowledge  ? 

Collins.  Upon  my  knowledge  there  waa 
none;  I  can  justify  it. 

L.C.J.  Not  there  you  mean,  at  Mr.  Hales^Sy 
but  do  you  know  there  waa  any  any  whera 
else? 

Collins.  No,  not  to  my  knowledge. 

X.  C./.  DoyouknowMr.HoEson?  Was 
there  any  there  that  day  ? 

Collins.  I  know  one  Hudson.  , 

L.C.J.  I  thought  you  had  saki  Hooeon. 

Collins.  No,  it  was  Hudson.. 

X.  C.  J.  Was  there  any  eonventicle  there  f- 

ColUns.  I  cannot  tell  any  thing  as  to  that. 

Ros.  Then,  pray,  call  Sarah  Bathoe,  and 
Susan  Bathoe.    [Sarah  Bathoe  appeared.] 
,  L.C.J.  Well,  what  say  yon  to  this  witness  ^ 

Ros.  That  which  I  call  Mrs.  Bathoe  fiv,  is 
to  prove  that  Mra.  Smith  waa  mistaken,  vrfaen 
she  swore  that  Mrs.  Bathoe  permitted  a  oon- 
ventide at  her  house  the  20th  of  Jnly:  upon 
which  Mrs.  Bathoe  waa  convicted,  and  brought 
her  appeal. 

L.C.J.  You  do  mistake,  Mr:  RoseweO.  Sho 
says,  that  Bathoeconfessed  that  there  had  been 
a  oonventide  at  her  house,  as  die  heard. 

Bathoe.  She  has  oonTided  me. 

X.  C.  J.  Ay,but  it  waa upmi your  oonfti-  « 
don. 

Bathoe.  No,  I  never  confeawd  any  such 
thing ;  fhr  I  had  none  thereat  that  time,  nor 
did  confhss  any  such  thing. 

X.  C.  J.  Had  you  ever  any  oonventideat 
your  house? 

BalAoe.  That  isnotittiiatl  am  toanswcr 
to  now.  I  dedra  tobeexeandfiomaaswertii^ 
tbat  qiieslion. 

X.C.J.  Then  I  vriD  not  hdiere  her,  if  ali» 
talked  as  long  as  you  preach. 

Ros.  There  vraa  an  apped  brought,   ny 

NVd* 

Att.Gen.  Shots  not  a  witness,  itiiinher 
U  wmiM  be  a  fine  tbiDg  if  an  oM 
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vnuBi'sctny  dKMild  previil  hereagaiBst  posi- 
lire  testHBony.     [Then.  Susan  Bathoe  came 

JEocL  Mrs,  South  hath  sworn,  that  Mrs.  Ba- 
iktekad  a  conventide  at  her  house  the  30tb  of 

L  C.  Jn  No  ;  she  only  swears  that  Mrs. 
Auhoe  oM^essed  it ;  but  herself  was  not  thei«, 
ibeays. 

Bm.  Did  voo  confess  it  P 

L,  C.  J.  No  matter  what  she  ^ays ;  it  all 
agrees  widi  that  testimony  that  she  has  now 
gwen :  this  matter,  it  seems,  is  depending  upon 
an  appeal,  and  so  she  testifies  for  faerself.  And 
vJicD  I  adk  her  whether  she  ever  had  any  con- 
icnticle  at  her  house,  she  will  not  tdi  me ; 
vhieh  induces  a  suspicion,  that  she  does  not 
taaw  for  a  fair  purpose,  bat  only  to  serve  a 

tBH. 

Jtoi.  Pray,  Mrs.  Busan  Bathoe,  was  there  any 
nch  conventicles  ? 

Batkoe.  There  was  none. 

L.  C.  /.  Why,  I  tdl  you,  you  mistake  still. 
Mrs.  SaDdth  swears  that  Mrs.  Bathoe  conlessed 
t»  her,  that  she  had  a  conventicle,  but  she 
tirears  she  was  not  there.  And  take  all  to- 
gedier,  seeing  she  will  nlot  answer  whether  she 
ever  had  a  conventicle ;  and  so  it  may  be  only 
a  mistake  just  of  the  day  :  or  she  might  tell  her 
so,  for  any  thing  appears ;  and  for  ought  I 
know  Haks  has  had  conventiolea :  and  what 
is  all  this  to  the  purpose  of  which  you  are  ac- 
emed? 

itof.  Call  Mr.  John  Berne.  [Hedldap- 
peBr.3  My  lord,  I  deshre  Mrs.  Bathoe  may 
not  go  away. 

X.  C.  /.  Let  her  stay  then.  What  do  you 
call  this  floan  for  ? 

Bm,  It  is  to  prove  she  has  compounded  con- 
ndions.  Pray,  Sir,  doi3rouknow  whether  Mrs. 
Stauth  hath  compounded  with  Mrs.  Bathoe, 
■nee  the  coDYiction,  to  set  by  the  prosecution  ; 
and  Mrs.  Bathoe  was  prevailed  with  so  to  do  ? 

JVme.  Mrs.  Bathoe  came  to  me  about  8  or 
10  dbys  ago }  says  she,  I  must  get  you  to  go 
vith  me  to  the  Kecorder's.  I  am  promised  my 
■oney  again  that  was  paid  upon  the  appeal! 
hraogbt.  I  was  glad  to  hear  it,  and  went  with 
her  ;  the  time  appointed  was  five  or  six  o'clock. 
I  was  there  a  little  afier  five  ;  and  Mrs.  Smith 
w»  not  there,  that  was  one  of  tt^e  witnesses 
her  oonrietion,   Elizabeth  Smith,  for  I 

ved  her  with  a  notice  to  attend  the  Recorder. 
We  were  there,  a  second  time  at  the  Recorder's 
chamber  about  six  o'clock  ;  she  was  not  come. 
We  waited  hard  by,  and  went  a  third  time ;  and 
4m  aiie  was  there,  and  desired  my  sister  to  ex- 
cose  her  that  she  was  not  there  earlier ;  but  she 
did  not  doubt  but  she  should  have  her  money  ; 
aad  waited  to  see  the  Recorder.  Mr.  Recorder 
had  several  above  with  him .  We  waited  an  hour, 
tP  better.  Mrs.  Smith  went  up  and  my  sis- 
ter went  nn  with  her,  or  followed  her :  and, 
says  the  Keoorder  to  her,  are  not  ^ou  the 
woman  that  was  with  me  such  a  time,  with  Mrs. 
Williams  ?  Yes,  Sir,  (says  she)  I  was.  Says 
he,  What  made  you  make  such  haste  away  ? 
voi»  X. 


Upon  that,  Mr.  Courthope  steps  forward  with 
tiie  book  ;'  Sir  (says  he^  I  have  paid  it  in  to  the 
derk  of  the  peace.  Then,  says  the  Recorder, 
it  isoot  of  my  hands,  I  can  go  no  furthers 
but-  promised  ailerwards  to  speak  with  sir 
William  Smith,  the  chaiirman  of  the  session ^i 
about  it. 

X.  C  J.  I  can  make  notldng  of  all  this* 
What  a  business  is  here  ! 

F^ne:  She  seems  to  be  a  rash  woman,  ready 
to  swear  any  thing. 

X.  C.  X  Oh  dear,  Sir  1  and  you  seem  to  be 
a  grave,  prudential  sort  of  a  man. 

Ro$,  if  she  did  not  swear  that  this  meeting 
was  at  Mr.  Hales*s,  why  was  he  convicted  for 
that  meeting  ? 

X.  C.  X  1  know  nothing  of  the  conviction 
at  all ;  it  is  the  first  time  that  I  have  heard 
of  it. 

Ros,  Then  if  your  lordship  iilease,  we  desire 
to  have  the  record  of  it  read  ;  nerc  it  is. 

X.  C.  X  Make  it  appear  that  she  swore,  and 
that  what  she  swore  was  false  ;  and  then  you 
say  somethin<<. 

Ros,  We«!esiretohave  these  copies  of  re- 
cords read.  H^tp  it  is  '  per  Testimonium 
'  £lizabethae  Smith,  or  per  sacramentum.' 

X.  C.  J.  Prove  that  she  swore  it. 

Ru.  My  lord,  we  had  a  very  gracious  an- 
swer concenung  the  petition  that  mypoor  wif^ 
delivered  to  his  sacred  majesty  in  reference  to 
her  coming  to  me ;  which  his  miyesty  gcaated 
with  a  grn^  deal  <Mf  compassion.  He  remitted 
it  to  your  lordship,  and  your  lordship  did  second 
it,  for  the  having  the  use  of  what  reoordashould- 
be  necessary  for  my  defence.  And  uponwha|t 
application  we  made  to  the  Attorney- General, 
it  was  readily  granted  1  but  for  thesearchrog 
of  the  records,  we  have  desired  the  Recorder, 
and  camiot  have  it. 

X.  C  X  You  are  much  misinformed  in  that. 
I  will  tell  you  how  it  was:  Your  wife  and  a 
young  man  came  to  me,  a  matter  of  a  fi>rt« 
night  ago,  and  did  tell  me,  there  were  several 
records,  that  were  necessary  for  your  defence, 
and  the  Recorder  refused  to  let  you  have  copies 
of  them.  I  told  her  then,  God  forbid  but  that 
you  should  have  all  manner  of  hdpo  from  re- 
cords,  that  were  necessary  for  your  trial ;  and 
tliereupoD  I  did  require  my  brother  Jenner, 
who  is  Recorder,  to  attend  to  shew  cause,  why 
he  did  refuse  to  let  you  have  any  records  that 
you  thought  necessary  for  your  defence :  Add 
be  gave  me  this  tor  answer,  that  they  were  re- 
cords of  convictions,  and  were  returned  to  the 
sessions  of  peace ;  some  to  Surrey,  and  some 
into  Middlesex,  and  some  were  in  the  clerk  of 
the  peace's  hands.  Whereupon  I  told  your 
uitc,  if  she  would  go  to  the  cleiic  of  the  peace 
for  copies  of  the  records,  if  they  did  not  readily 
give  you  co|»ies  at  your  charge,  I  would  make 
them  do  it,  if  she  came  to  complain  to  me  ; 
and  if  they  would  not,  I  would  lay  them  by  the 
heels,  w  hen^  my  brother  Jebner  came  to  me, 
said  1, 1  beUeve  that  which  they  have  a  mind 
to,  is  to  know  upon  whose  testimony  the  con** 
victions  are  made.    Now  that  k  tM>  part  of  th^ 
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gODviotion ;  and  that  we  thought  ought  not  to 
be  granted.  Nor  is  there  any  law  tor  it;  for 
that  is  to  open  a  way  to  the  tampering  with 
tlie  kinr^s  witoesses.  After  this,  there  was 
Mr.  WaTlop,  that  oame  and  moved  the  eourt  of 
King's  bench  about  this  matter ;  and  we  gave 
him  the  same  answer^  that  for  any  one  to  dis* 
cover  theking^s  witnesses  before  they  come  to 
trial  was  not  to  be  allowed  by  law.  (f  Mr. 
Attorney  had  come  here,  and  said,  pi'ay,  give 
us  a  list  of  all  the  witnesses  that  Mr.  Rosewell 
wiU  make  u^e  of  at  his  trial ;  we  should  hare 
denied  his  motion.  God  forbid  but  that  the 
witnesses  you  brine  should  be  heard  ;  and  that 
the  witnesses  they  oring  should  be  heard;  but 
we  must  prevent  tampering  with  the  witnesses 
•n  ait  sides. 

Hoi.  If  the  witnesses  are  suppressed,  it  is 
impossible  to  encounter  their  testimony. 

L.C.J.  What  do  you  mean  by  suppressing 
the  witnesses  ?  They  are  here  produced. 

Ros.  Their  names,  my  lord,  upon  the  records. 

X.  C./:  Their  names  are  net  cr  exposed,  nor 
ought  to  be. 

It4)i,  My  lord,  it  is  that  which  muft  enable 
■le  to  make  my  defence*  if  we  could  have 
tlieir  namks,  we  could  prove  them  peijured. 

L.  C.  J.  It  cannot  be  by  law.  You  have  the 
Am«  benefit  thai  all  the  restof  the  kind's  sob- 
jccts  have.  If  any  one  be  ooQviqted  of  treason 
by  witnesses  (twenty  in  number)  we  never 
ester  them  upon  the  record ;  and  if  any  be 
acquitted,  the  testimony  of  the  evidence  upon 
that  acquittal  is  never  entered  upon  record.  It 
Miay  be  in  your  matter,  it  was  not  upon  the  tes- 
timony or -witnesses  that  the  conviction  was; 
but  upon  the  notoriety  of  the  iaet,  or  by  con- 
fession, as  in  the  case  of  Mrs.  Bathoe  ;  that 
was  by  conibssion,  and  witnesses.  Tim  uoto* 
riety  of  the  fact,  or  the  confession  of  the  paity, 
are  all,  todieach  of  them  sufficient  to  make  a 
eoitvifltieii  by  record;  You  have  the  snme  ){< 
berty  that  every  8i]d»ject  has. 

Kes.  Mr.Courthopeistheflecordfn's  clerk, 
thatsaw  the  convictioRS  in  the  cknk  of  the 
peace's  hand. 

.L.C.'J.  We  cannot  teH  that,  without  the 
cbrk  of  the  peace  was  here^ 

Ros.  Pray  where  is  Mr.  Charies  Walker? 
[He  appeared.}  1  desire  you,  Sr,  to  testify 
whit  you  know  concerning  the  conviction  •  of 
£1issal»etAi  Smith  upon  Mr.  Hales,  for  a  con- 
vemide  at  his  house  the  Idth  of  July. 

Waik€r.  You  i^  a  copy  of  it  from  the 
elerk  of  the  neace  ;  I  made  it  out. 

Mm.  Of  Mr.  Hales  and  Mrs.  Batlioe,  do 
j^umcanP    - 

Watken  No,  only  of  Mrs;  Batlioo. 

Rm.  Then  1  suppose  we  may  have  it ;    and 
Hwe  clerk  will  testity  it  to  be  a'  true  cop}-. 
-    "Walker,  This  is*  true  copy. 

L.  C.  /.  Then  make  what'nae  you  plcrisc  of 
it.    Will  you  have  it  read? 

Rat*  No,  my  Idi^  not  yet.  If  ywir  lord- 
4u»  please,  T  desire  Richard  Drew  may  be 
eaftfid :  but  howevas  if  your  lordship  wiil  let 
llilifMiit<kflt|«siagfe  iait,  that  Icaimotao 


weU  read,  itis  ineoort  band.  [Clerk  of  the 
Crown  reads.]  <  Memorandum  quod  ad  geue- 
*•  ralem  Sessiontoi  pacis  pro  Com'  Midd'  sep- 
<  timo  die  Ocfeobris,  trioesimo  sexto,  6cc.' 

L,  C.  J,  What  do  you  make  from  this  ? 
Here  is  a  record  of  the  conviction,  which  says, 
that  by  two  credible  witnesses,  and  the  no- 
toriety of  the  fact  she  was  convicted. 

Ros,  Pray  call  Richard  Drew.  [Wha 
came  in.].  Pray  i^ir,  what  do  you  know  about 
M  rs  •  South 's  pmctice  in  relation  to  conventicles? 

Drew.  Upon  the  11th  of  July  last  then 
was  an  acquaintance  of  mine,  that  she  did  pre- 
tend  was  at  a  meeting 

L.  C.  J.    W  ho  was  that  that  did  pretend  ao  ? 

Drew.  Elizabeth  Smith ;  and  she  woOld 
hare  had  some  money  of  hira.  He  came  to 
me,  and  asked  my  advice.  Yes,  said  I,  I  think 
yon  bad  belter  give  her  money,  than  to  run 
the  bayard  of  swearing  against  you  :  So  he 
did.  He  took  me  along  with  him  to  a  place- 
where  tiicy  were  tu  meet,  where  she  took  teu 
shillings,  and  promised  he  should  come  into  no 
further  ti-oublc  about  it. 

X.  C.  /.  Had  he  been  at  a  conventicle  or  not  ? 

Drew,  That  I  cannot  say. 

L.  C.  J.  Do  you  believe  be  was,  or  was  not  f 

Drew.  My  lord,  I  cannot  say  tliat  he  wa.s, 
or  was  not. 

L.  C  /.  But  that  is  not  the  question  I  a^ 
von  :  for  you  would  not  persuade  him  to  giw 
her  money,  if  he  had  not  been  at  a  conventK^. 

Drew.  My  lord,  I  did  not  know  whether  he 
was,  or  was  not 

L.  C  /.  I  ask  you  again,  did  you  beliere  he 
was  or  was  not  ? 

Drew.  I  believe  he  might,  by  his  beiag  so 
willing  to  take  my  advice ;  though  he  siSd  it* 
was  a  base  thing  to  give  her  any  money  in  such 
a  matter. 

Rost  Pray* call  James  Howard. 

L,  C.  /.  There  he  is  ;  what  would  you  have 
with  liim. 

Ros.  My  lord,  I  crave  leave  first  to  ask  Mis- 
tress Shaftoe ;  Are  you  Mr.  Hilton's  tvUe? 

Smith.  Yes. 

Ros.  Then  F  desire  Mr.  Howard  may  testify 
what  he  knows  concerning  this  mistres.slltaifitli  } 
But  first,  which  Hilton's  wife  are  yoii  ? 

Smth.  George  Hilton's. 

Ros.    What  then  do  you  know  of  her.  Sir. 

Howard.  I  was  once  drinking  a  cup  of  mlm 
in  Grub-street,  where  she  did  take  a  parcel  ol' 
money  in  the  concern  of  the  king,  my  Unrd, 

L.  C.J.  Prithee,  speak  op :  In  what  con- 
cern ? 

Hozturdi  She  took  a  bribe  in  the  concern  ef 
the  king. 

L.  C.  J.  What  do.st  thou  mean  ? 

Howard.  Of  a  persou  thi^  had  beeir  at  » 
meeting. 

L.  C.  J.  I^•ith€e,  what  bribe  was  it  ? 

Hoicard.  About  11  or  1$  shillings. 

L.  C.  J.  Prithee,  of  whom  wts  it  f 

Howard.  The  man  I  never  saw,  iai^  tliv 
woman  before  ;  I  came  in  by  choicer 

JL.  C.  /.  'How  loag  a^  is  Ibis  ? 
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ifoar«irrf.  Akml  the  midclleof  Jalj^  last. 

I.  C.  J.  Who  did  you  disoofer  tliia  4»«tter 
mto? 

&««yW.  My  lord,  I  wasonly  dnnkiiifir  a 
cup  of  ale;  and  1  diiieovered  it  to  Mr.  lirew, 
tint  was  called  last. 

JL  C.  J.  Wa«  Mr.  Drew  one  of  them  ? 

HQwmrd.  Not  Mr.  l>rew  lam  acquaiated 
»iih ;  he  is  my  Oeighbeur.       > 

L,  C.J.   W  tieo  were  you  at  chuiTb  last  ? 

Himmrd.  The  last  liOid's  day. 

L.  C.  /.  When  did  you  receive  the  sacra- 
ment thelre? 

Uomard,  My  lord,  I  never  did.  We  have 
DO  parish-church  at  present ;    it  is  now  a- 

L.  C.  J,  Where  do  you  live  ? 

HawrwreL  In  Mug«»ell  -street. 

L.  C.  J.  Have  you  no  public  preaching  io 
the  parish  ? 

Htmnrd,  I  do  bear  Dr.  Fowler,  and  Mr. 
Sfoythies  too,  sometimes. 

L.  C.  J.  That  is,  when  there  is  no  conven- 
ticle (l  sappose)  in  the  way.  That  Mr.  £kny thies 
and  Dr.  Fowler  are  both  very  well  known. 

Rat.  Is  Mrs.  Anae  Parry  here  ?  /[She  did 
■at  appear.]  Pray  call  Mrs.  Anne  Higgenson. 
[Who  appeared .  ]  Do  you  know  Ilrs.  iSiaftoe, 
or  Mis.  Hilton,  as  she  is  called  P 

IKggemw&n.  Mylord,lhavererylitdekno«r- 
iedgeof  her;  I  nave  known  her  but  a  very 
little  while. 

Rtm.  What  testimony  can  you  give  of  her 
oooversation  ? 

Higgemon,  Since  I  have  known  her,  I  have 
beard  some  ill  things  of  her :  Bnt  I  cannot 
apeak  to  any  thing  of  mine  own  knowledge. 

L.  C.  J.  Why,  so  people  may  say  a  great 
■aoy  ill  things  of  you  that  you  do  not  deserve, 
nor  £now  any  thing  of. 

Roi.  Can  AnneCarter.  [Shedid  not  appear.] 
I  desire  sir  John  Talbot  would  please  to  be  ex- 
amined. 

L.'C.  /.  Here  is  sir  John  Talbot  by  me. 

Bm.  8ir,  f  desire  you  would  please  to  testify 
Id  the  court  and  the  jury,  what  yoti  know  con* 
cennn^  the  conversation  of  mistress  8haltoe, 
otherwise  calietl  Mrs.  Hilton. 

^  John  Talbot,  She  was  a  servant,  that 
lived  in  my  house  a  great  many  years  ;  but  1 
tiail  not  nsse  to  converse  with  her. 

Hm.  No,8irJohn;  but  what  do  you  know 
of  her  conversation  .while  she  hved  in  your 


Sfir  X  Taibot,  All  tha^  I  know  of  her,  is, 
she  had  no  very  good  character  in  the  family. 

L.  b.  J.  Do  you  know  any  thing  of  your 
ovn  knowledge  ? 

fiiir  J.  Talbot.  As  to  any  thing  of  my  own 
knowledge,  1  cannot  speak  ;  it  is  ail  no' other 
than  hear- say  from  all  the  iiunity . 

JL  C.  J.  But  I  ask  you  what  you  know  of 
yoor  owu  knowledge,  8ir  John.  Tell  us  the 
particubn  you  yourself  know. 

>Sir/.  Talbot,  it  wus  the  complaint  of  all 
^SfTvaats  ef  the  house,  that  she  was  guilty 
i^  IsHiog  to  AtiA4rt(nrM0  itt  the  fiMMly, 


Rot.  Was  she  repwted  in  the  family  a  fM- 
queiit  lyar  ? 

8tr  J:  Talbot.  She  had  that  cliaracter  in  the 
.family  ;  all  the  servants  complaineil  of  it.  J 
only  know  of  other  tilings  since  Ae  was  gone 
out  oi'  the  fomily  ;  and  that  she  has  been  con- 
cerned in  an  odd  sort  of  practice,  about  .at- 
tempting to  steal  away  a  younir  lady. 

L.  C.  J.  Do  you  icnow  of  it  of 'your  own 
knowledge  ? 

Sir  J.  Talbot.  I  bad  it  from  herself,  and 
upon  her  own  affirmition. 

L.  C.  /.  What  was  that  ? 

Sir  J.  Talbot.  It  was  about  the  practice  that 
had  been  set  on  foot  of  .cheating  people  of 
money  for  procuring  fortunes  ;  paorticularly 
concerning  the  daughter  of  one  sir  Harry  J  ones. 
And  theiie  have  a  great  many  gentlemen  been 
abused  about  town  in  that  matter,  and  made 
bdieve  that  this  woman  had  an  interest  in  her, 
and  would  put  this  great  fortune  into  tlieir 
hands  :  I  have  not  been  privy  myself  to  any 
of  the  negociations,  but  i  liave  understood 
thera  wipve  such  -practices ;  there  waa  one 
Salem  and  she  that  were  engaged. 

L.  C.  J.  liaok  you,  sir  John,  Do  you  knor 
this  of  your  own  knowledge  ?  For  we  must 
not  hear  evklenoe  to  lake  a^ay  people's  repu- 
tation by  hear-say  :  If  she  hath  confessed 
any  thing  to  you,  you  may  apeak  that,  and 
letus  know  it. 

Sir  J.  Talbot.  My  lord,  if  it  be  not  too  kmg 
to  give  yen  the  oaroomstnaces  how  i  came  to 
know  it,  I  will  tell  you  what  I  hate  been  in*- 
formed  about  it. 

JL.  C.  /.  No,  that  is  not  evidence,  sir  iolm; 
unless  you  know  it  yoarself,  or  had  it  l>y  her 
confession. 

Sir  /.  Talbot.  My  lord,  I  do  not  come  Kere 
as  a  voluntary  evidence,  but  I  am  here  called 
upon.  And,  my  k>rd,  I  think  I  ougiit  to  give 
my  testimony,  if  a  man's  lite  be  concerned. 

'^L.  C.  J.  And  so  ought  we  whoare  upon  onr 
oaths,  to  insist  upon  it,  that  you  give  legal  evi- 
dence, what  you  know  of  your  own  knovy- 
led2:e  ;  and  1  ask  you  here  again,  wh^her 
what  you  i<elatc  be  of  your  own  knowledge 
or  what  was  by  hear-say  ? 

Sir  /.  Talbot.  My  k>rd,  1  had  notice  sent 
me  by  a  letter,  That  there  was  a  gentleman 
come* to  Tiiisllcworth  with  acoadi  and  four 
horses,  with  a  dcKign  to  steal  Mrs.  Jones.  I 
cannot  remember  whether  there  was  any  name 
to  the  letter,  but  such  a  letter  was  sent,  and  I 
was  to  inquire  about  it  of  this  £llinor  Shaftoe, 
who  was  cnsragcd  in  the  design.  I  sent  to 
her  to  come  to  me,  and  she  did  come ;  and 
told  rnc  tUat  there  had  been  such  a  practice  of 
one  Salem,  and  she  would  bring  a  gentleman 
to  discover  the  whole  business,  and  she  did  so; 
and  brought  this  Hilton  (by  whose  name,  at 
her  husband,  she  owns  henself),  and  he  came 
to  me,  and  gave  me  a  note  of  sevend  gentle.* 
men's  names  tliat  were  conecmed  in  it ;  ah^ 
i  believe,  I  have  a  book  wherein  their  oabiea 
are.  I  then  asked,  Why  she  did  let  it  an 
k)iignin9aBd4he>buaifMWgo^^Mlhrr  Mr* 
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Hilton  did  confess,  that  one  particalar  gentle- 
man had  been  kept  in  treaty,  who  was  a  coud- 
try^man,  and  came  to  live  m  town,  and  was  in 
town  tlie  greatest  part  of  the  winter  upon  thb 
de»>en  ;  and  did  walk  that  way,  expecting  that 
this  Nan  Carter  should  bring  down  this  heiress, 
so  that  they  might  hare  an  opportunity  to  steal 
her.  Mr.  Hilton  had  no  otner  way  of  an* 
)»licatioii  to  me  but  by  this  Shaftoe ;  and  he 
confessed  himself,  that  he  was  a  party  oon- 
oeraed  in  the  design. 

*  L.  C.  /.  Ay  ;  but  what  did  Hilton's  wife 
say  ?  For  what  he  said  is  nothing  to  the  pur- 
pose in  this  point. 

Sir  J.  Talbot.  She  is  one  that  I  had  no  com* 
inuoieation  with,  nor  converse,  while  she  was 
in  luy  iamily,  otherwise  than  as  an  ordinary 
servant ;  but  this  same  Mrs.  Jones  was  my 
wa^i. 

JL  C  J.  Did  she  confess  she  had  any  design 
in  this  matter  ;  or  was  to  baTe  a  reward  mr 
setting  the  matter  on  foot  ? 

Sir  J.  Talbot.  No,  my  lord  ;  she  did  not 
-  particularly  confess  she  had  any  hand  in  the 
design,  but  it  was  that  which  sereral  other 
persons  have  come  and  inquired  since  of  my 
family  about ;  who  have  told  roe,  that  there 
was  one  Sbaiioe,  otherwise  Hilton,  that  was 
concerned  in  it. 

X.  C.J.  That  is  no  evidenne.  Sir  John,  I 
must  tell  you  again. 

Sir  J.  Talbot.  My  lord,  I  cannot  make  the 
evidence  otherwise  than  as  it  is.  1  tell  yon 
what  I  know. 

L.  C,  /.  You  understand  youivelf  so  well, 
sir  John,  that  you  know  it  is  not  evidence ; 
and  you  are  not  to  talk  of  what  other  people 
have  told  you. 

Just  WMim.  .How  long  did  she  live  in 
your  family  P 

Sir  J.  Talbot.  I  cannot  tell  how  long,  my 
lord,  but  I  believe  she  was  there  ten  years. 

Just.  Withius,  That  is  a  strange  thing,  that 
you  should  keep  an  ill  woman  so  long. 
^  Sir  /.  Talbot.  My  lord,  with  your  psrmis- 
non,  she  was  a  servant  when  that  child  came 
tome,  and  when  the  mother  died;  and  my 
wife  did  not  think  fit  to  put  her  away  ;  so  she 
came  and  staid  with  the  child  as  long  as  my 
wife  could  keep  her  ;  but  at  last  she  did  fo- 
ment  differences  in  tlie  family,  lies,  and  stories, 
and  was  found  to  be  a  person  not  fit  to  Uve  in 
the  family  ;  and  therefore  my  wife  was  afraid 
to  keep  her  any  longer  and  put  her  aivay. 

L,  C.  /.  Well,  Air.  Bosewell,  have  you  any 
other  witnesses  ? 

B>o8.  Pray  call  Anne  Dillingham. 

X.  C,  J.  Well  what  do  you  ask  her  f 

Bo$.  My  lord,  1  bring  this  witness  to  prove 
eonoeming  Mrs,  Shafioe,  alias  Hilton,  that  she 
offered  to  swear  against  pec^le^  as  being  at 
COnventMleSt  whom  she  bad  never  seen. 

DilUni^hftm.  She  lodged  in  my  house,  aad 
ia  a  very  ill  woman  ;  and  asked  me  to  swear 
of  meciingnthM  1  never  knew  anything  of  at 
all  in  my  life,     I  never  was  at  meeti^  bat 

«tautluitmy€«niigo,    ImM 


meetiogabo 
idbwirtiy] 


should  swear,  or  wliat  I  oould  swear  to  ?  8ba 
toU  me,  1  sbottld  have  a  share  of  the  money, 
if  I  woold  swear  to  what  she  said,  whether  it 
were  riffbt  or  wrong,  I  should  have  a  share,  if 
I  wuold  but  swear, 

Z^  C.  /.  How  long  ago  is  this  ? 

DiUingham.  Two  years  ago.  • 

X.  C.  X  Who  did  youteUthis  to  first  ?    * 

Dillingham.  My  hnd,  I  am  subpoenaed 
here  to  give  my  testimony. 

X.  C.  J.  That  is  true ;  but  who  did  ymt 
tell  this,  that  you  talk  of  first  to? 

Dillingham.  My  lord,  I  never  told  it  to  any 
body  but  her,  except  it  was  to  my  own  hus- 
band. 

X.  C.  X  But  why  would  you  keep  this  as 
a  secret,  and  not  tell  it  to  any  body  ? 

Dillingham.  Why,  my  lord,  1  do  not  speak 
it  for  any  malice  to  her  at  all,  1  assure  you. 

X.  C.  X  Where  do  you  live  ? 

DilUnsh^an.  In  Long- Acre,  at  the  CUddeu- 
Ball. 

X.  C.  X  If  you  live  in  Long-Acre,  hour 
came  you  to  discover  any  thing  of  a  matter 
that  was  transacted  at  liotherfaith  ? 

Dillingham.  My  k>rd,  I  know  nothing  of  it, 
of  my  own  knowledge ;  but  what  she  wooM 
have  persuaded  me  to. 

X.  C.  X  But  how  came  she  to  talk  to  yon 
about  a  matter  at  RotherhithP  Or,  yon  to  know 
any  thing  about  her  P  That  I  desire  to  know  | 
and  how  you  came  here  ? 
.  Dillingham.  One  Mrs.  Peirce,  that  is  % 
neighbour,  asked  me  what  I  knew  of  her  i 
and  so  would  subpoena  me,  because  she  lodged 
at  my  house. 

X.  C.J.  How  long  did  she  lie  at  your 
house? 

Dillingham.  I  cannot  tell ;  I  believe  about 
half  a  year. 

X.  C.  X  Well,  what  became  of  her  ?  How 
did  she  behave  herself  ? 

Dillingham.  My  husband  turned  her  out  of 
the  house,  and  would  not  entertain  her;  be- 
cause she  kept  company  with  a  man  that  was 
none  of  her  busbana. 

X.  C.  J.  Why,  can  ypu  tell  when  they  wefw 
married  ? 

Di//ftfiirAaiR..  She  went  as  the  wife  of  Mr. 
George  Hilton,  when  she  was  not  married. 

X.  C.  X  How !  Was  she  not  married  then  ? 

Dillingham.  No,  they  were  not  married 
then.  He  was  not  her  husband  then.  .  There 
are  a  great  many  ijf  our  neighbours  that  can 
say  more  than  I.  She  is  a  naughty  filthy 
woman ;  a  very  ill  woman ;  if  I  should  call  h&t 
whore,  I  believe  she  might  trouble  me  for  it ; 
but  I  believe  it  to  be  true. 

X.  C.  J.  Have  you  any  more  witnesses, 
Mr,  Rosewdl? 

Rotn  No,  my  lord ;  but  I  hope  your  lordship 
will  give  me  leave  to  say  something  to  the 
^urt  and  jury. 

X.  C.  X  Mr.  Attorney,  have  you  any  more 
witneeses  to  call  for  the  king  ? 

Aii^G§n.    My  lord,  we  have  some  wit^ 
t^  aapiKMt  the  credit  eftheiewitnowwa 
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ibt  we  hsvepMMiiioed:  But  we  do  not  think 
dMe  ii  any  need;  nor  llial  h  19  any  way  di- 
■■■heil  by  tbe  defence  of  the  piisoner  at  the 

LC.J.  Boas  yoa  please,  Mr.  Attorney ; 
|Q  on  your  own  way . 

JUt,  Gen.  No,  my  lord ;  we  shall  trouble 
joor  kardship  no  farther  with  any  eridence. 

L.  C.  J.  Tlien,  Mr.  Rosewell,  let  as  hear 
what  you  have  to  say  further  for  yourself;  for 
•y  the  witnesses  hare  been  heibrd,  of  one  side 
and  die  other. 

Hr.  KoKweU.  My  lord,  and  dear  oountry- 
men,  who  are  to  bemyjudges  in  this  canse  this 
day,  what  1  now  speak,  is  with  respect  as  much 
to  their  precioas  souls,  who  are  concerned 
ckber  in  prosecution,  or  trying  of  me,  as  my 
ovnsafety.  Thereis  not  a  man  of  ynu  of  the 
joiy,  thongh  you  are  strangfers  to  me,  but  I 
vonid  lay  down  m^  life  to-morrow  to  sare 
one  of  yonr  souls,  it  1  might  be  an  instrument 
tliawi :  How  much  more  then  all  of  them, 
if  the  consideration  betaken  of  the  worth  of 
an  imarartal  soul  ?  Your  lordship  knows,  and 
I  am  sensible,  how  unfit  I  am  now  to  do  such 
a  thing  as  this  is,  in  the  company  of  so  many 
kamcd  miiiemenof  the  long  robe.  I  have  be* 
tnyedabeadytoo  much  of  my  ignorance  in 
nidiaflUrs,aadIbegyour]jardonforit;  and 
I  hoonhly  thank  your  lordship,  and  the  court, 
inr  the  indulgence  diat  ywx  have  shewed  to- 
wards me  in  my.  infirmities.  You  are,  my 
ktd,  as  in  the  presence,  so  in  the  place  of  the 
great  God,  the  judffe  and  k>rd  of^all,  at  this 
day:  Yon  are  Elohim,  I  have  said  ye  are 
G«ds ;  whose  property  it  is  to  help  the  weak, 
and  compassionate  tbe  innocent ;  therefore  I 
make  this  apology  in  reference  to  my  own  in- 
noeenev,  and  mv  great  inability  to  sum  up  the 
proo&  that  have  been  in  this  canse.  If  you  will 
pot  my  weakness  in  competition  with  tneirvast 
abilities,  who  are  of  counsel  for  the  king 
against  me,  and  my  ignorance  in  the  laws  of 
the  land  against  their  great  knowledge;    I 


t  but  expect  to  be  overthrown,  notwith 
stanain^  my  case  is  very  innocent,  aiid  I  have 
dedared  in  the  presen<^  of  God  the  truth  of 
my  heart  this  day.  And  if  I  were  to  be  called 
lo  tbe  bar  of  tbe  great  God,  the  judge  (^  all 
^  earth,  before  I  sfeep,  1  should  speak  the 
"'    fthti^,  and  must,  and  no  other.    lam 


sensible  alyeis  both  a  base,  and  a  veiy  wicked 
thing;  and  that  the  lake  that  burnetb  with  fire 
is  prepared  for  all  Bars.  And  I  ^ray  God  oon- 
viaee  these  gentlewomen  wher^n  they  have 
wronged  and  abused  me,  that  th^  may  repent 
sf  their  sin ;  whkh  (I  Mess  God)  1  have  prayed 
for  them  most  days  ever  since  I  was  confined, 
and  begged  it  of  God  with  tears,  in  charity  to 
their  poor  souls.  And  I  believe  I  have  praved 
mere  for  bis  majesty  in  one  week,  than  tney 
have  done  in  all  tneir  lives.  They  are  not 
the  king's  friends,  hut  his  enemies  in  bringing 
meb  altegations  against  those  that  are  histrue, 
faiUifol,  and  innocaot  subjects,  as  1  am,  my 
MknoweCfa. 
And  bare^my  lad,  I  would  fini  observe  the 


variations  that  are  in  their  evidenee.  In  the 
first  place,  Mrs.  Smith  swears,  that  the  text  I 
preached  upon  was  the  21st  ch^iter  of  Genesis. 
And  here  is  Mrs.  Hilton  comes,  and  she  swears 
sAerwards,  that  it  was  tbe  20th  :  herein  they 
TBTV,  Then  I  suppose,  my  lord,  if  they  vary 
and  difier,  in  law  ttiey  are  not  two  witnesses, 
but  differing  so  are  both  of  them  incredible  : 
And  I  think  tbe  Statute  Law  of  this  land  is, 
that  a  man  must  be  convicted  upon  the  oath  of 
two  credible  witnesses. 

Next,  my  lord,  here  is  mistress  Smith 
swears,  that  these  tilings  were  delivered,  whi^ 
are  charged  in  the  indictment,  all  togedier  in 
the  mormng-exercise,  in  the  fmnoon :  Whtaeas 
yonrkndsbip  has  heard  from  several  witnesses 
(and  I  do  not  know  one  man  of  them  but  fears 
a  lye ;  and  would  have  sworn  to  the  truth  of 
what  they  have  spoken.  They  tdlvou)  how 
every  passa^  that  these  people  would  pervert, 
must  come  in,  and  how  it  was  divided.  I  hope 
your  k>nlship  will  pardon  the  infirmity  of  two 
or  three,  a  few  illiterate  men,  that  are  weak, 
and  could  not  so  well  instruct  themselves  to 
speak  in  a  court  of  tustice  upon  such  an  oc- 
casion: But  upon  the  whole  matter,  they  give 
such  an  account,  all,  that  it  cannot  be  pre* 
sumed,  or  thought,  that  they  should  agree  to 
speak  any  thing  that  was  not  true.  And  I  am 
confident,  there  is  not  a  man  of  them/^  would 
take  bis  oath  (as  I  said)  of  the  truth  of  what 
he  has  here  declared.  And  they  have  declared 
that  there  were  two  distinct  exercises,  as  I  have 
protest^  in  the  presence  of  the  great  God. 
That  in  the  mormnfi^  was  upon  the  20th  of 
Genesb :  And  the  otner  in  the  afternoon  (there 
bein^  an  hour  that  past  between)  was  upon  one 
particular  verse  of  a  chapjfier  in  the  Epistle  to 
the  Hebrews,  quite  distinct  from  the  other 
discourse  that  was  in  the  morning.  She  not 
only  varies  from  the  truth,  but  alao  from  her 
fellow-witoess,  that  it  was  all  in  one  exercise. 
This  I  submit  to  your  lordship's  and  the  jury's 
consideration  (these  worthy  gentlemen  tnat 
are  to  judge  of  my  fife  and  death)  whether 
thev  are  two  credible  witoesses  thus  varying. 

lliere  be  several  other  thii^,  my  lord,  tnat 
because  of  my  present  infirmity,  I  may  not  so 
readily  call  to  mind ;  but  which  ought  to  be  re- 
called and  recollected,  as  in  reference  to  the 
person,  whose  house  we  met  at.  One  says  it 
was  one  cant.  Daniel  Weldv's:  Another  that 
it  was  one  Mr.  Daniers.  liieTein  again  they 
vary  in  reference  to  the  person ;  and  if  they 
are  out  in  one  thing  they  may  be  out  in  another. 

Smith.  I  can  say  nothing  about  his  name;  I 


never  was  there  in  my  1 

Mistress !  mistress  !  Yon  most  not 


ifel>efore. 

L.  C.  J. 

interrupt  him :  he  is  upon  his  defence  for  his 
life. 

Ros.  Then,  my  lord,  she  says  that  my  text 
in  the  afiemoon  was  upon  a  Psalm ;  and 
there  was  no  such  thing,  as  your  lordship  has 
had  it  particularly  made  appear  to  you.  I 
have  ingenuously  told  you  the  text  and  the 
truth  :  I  have  spoken  it  nrom  my  heart  m  the 
presence  of  the  great  God ;  and  upon  what 
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oocasidn  every  passage  that  they  ha?e  wrested 
was  siioken  :  And  your  lordship  may  thereby  < 
perceive  how  most  abominably  the^p- nave  per- 
vei'ted  my  words.  Now,  they  having  wrested 
my  words  that  are  innocent  in  themselves  (so 
fyc,  from  being  treason,  that  I  do  not  know 
there  was  an^  iault  or  crime  in  them ;  being 
only  plain  scriptural  proofs  of  doctrinal  propo- 
positioDS  in  divinity,  without  those  applica- 
tions that  they  have  pretended  to)«  certainly 
your  lordship  and  the  gentlemen  of  the  jury 
will  consider  what  is  most  probable  or  likely  ; 
what  they  have  declared,  or  what  you  have 
heard  from  the  several  witnesses  that  have  come 
in  to  testify  concerning  me. 

My  lord,  I  if^as  going  to  speak  something  to 
your  lordship  of  the  great  ivickedness  of  tbeh* 
making  the  application  of  what  wa^  innocently 
spoken  and  meant,  to  the  late  kioff  of  Engiand, 
and  his  pnsent  majesty  whom  I  daily  pray  for, 
^d  idways  did,  whatsoever  these  witnesses 
have  declared  concerning  me.  And  your  lord- 
ship has  heard  my  maid  testify  (which  I  little 
expected)  that  I  used  to  pray  for  the  king  every 
morning  and  evening  in  my  otvn  house ;  and 
Cod  knows  that  to  him  I  have  addressed  myself 
for  him  daily  :  And  more  than  that,^  she  heard 
me  (when  I  thought  none  but  the  God  of  heaven 
himself  had  heard  me)  pray  for  him  in  my 
-  closet  I  would  desire  your  lordship  and  the 
jury  to  consider,  whether  these  are  not  the 
criminals  (and  not  I),  that  they  have  made  ap- 
plication of  innocent  passages,  and  wrested  the 
words,  that  were  plain  and  innocent  in  them- 
selves, to  a  wrong  meaning,  to  make  me  guilty 
of  High-Treason  ;  applying  them  to  his  ma- 
jesty, when  I  never  mtended,  or  thought  the 
least  of  any  such  thing. 

Mv  lord,  I  doubt  not  but  there  have  been  se- 
▼eraf  that  have  joined  in  it,  that  have  helped  to 
frame  and  foi^c  thi^  accusation  against  me. 
And  there  is  that  which  I  suggested  to  your 
lordship  in  the  morning,  in  the  beginmng  oi 
this  cause :  These  persons  have  not  only,  or  so 
much  sworn  me  a  knave,  but  a  perfect  fool 
ind  a  madman,  to  speak  such  absurd,  incoher 
reiit,  inconsistent,  solecislical,  and  nonsensical 
things.  I  believe  there  is  no  man  of  common 
sense  and  reason,  no  gentleman  that  is  here 
this  day,  that  can  imagine  that  a  person,  tha( 
had  the  use  of  common  sense  and  reason,  should 
sppjkk  such  absurd  things  as  these  are.  Be- 
sides, my  lord,  1  have  brought  witnesses,  se- 
^^ral  of  them,  to  testify  there  never  was  any 
such  thing  spuken  by  me,  as  they  have  testi- 
fied against  me,  and  misapplied.  I  have  like- 
wise produced  several  persons  to  give  evidencJO 
of  my  usual  and  constant  practice  with  relation 
to  the  king  and  government  all  along ,  my  con- 
ending  for  monarchy,  and  against  anarchy, 
which  did  too  much  reign  in  these  late  days  of 
confusion,  which  I  remember  by  very  sad  ex- 
perienee,  though  I  was  then  indeed  but  a  child. 
And  when  1  came  to  be  a  man,  1  used  always 
to  observe  the  30th  of  Jauuaiy,  and  the  2Qth 
of  May  J  pi'oaching  upon  those  days,  and  press- 
iiii   people  to   ot>cdMDGe ;    and   inveiglung 


against  those  that  had  acted  against  llieir  prin- 
ciples, and  were  rebels  either  against  his  pre  * 
sent  majesty,  or  had  been  concerned  in  thai 
barbarous  act  agauist  his  royal  father ;  which  I 
did  utterly  abhor. 

And,  my  lord,  methinks  it  should  ha^e  been 
very  unlikely  that  a  man,  that  should  make  it 
his  common  practice  so  to  4o,  as  I  have  testi- 
fied concerning  myself,  should  fall  under  such 
a  suspicion  and  accusation,  as  I  now  am ;  or^ 
that  such  an  one  should  fall  into  such  a  solecism^ 
as  the  words  that  are  testified  against  me  must 
impoit  ;  it  is  very  unlikely.  I  leave  it  to  the 
great  God  of  Heaven  to  vindic^  my  iano* 
cency  in  the  ipattor ;  which  1  do  not  question 
but  he  will  do. 

Then,  my  lord,  here  are  several  gentlemen 
of  the  church  of  England,  that  have  testified 
concerning  my  conversation.  They  have  had 
acquaintance  with  me  many  years,  some  oT 
them  near  20  years ;  the  least  8,  10,  or  12. 
They  never  heard  an  indeoent  word,  with^  res* 
pept  to  his  majesty,  or  the  government,  faU 
from  me ;  any  unworthy  reflection  upon  either 
of  them ;  But  my  constant  ^raotioe  was  t« 
pray  for  his  majesty  with  all  eamestoess  and 
solicitude.  There  are  SM^eral  of  them  geo- 
tk^men  of  repute  in  the  city.  There  are  par« 
ticularly  two  persons,  that  belonged  to  an  ho- 
nourable family  in  which  I  lived  so  many 
years,  who  give  a  testimony  what  my  conver* 
sation  there  was,  and  my  constant  practice  of 
praying  for  the  king,  while  I  was  there.  This 
your  lordship,  and  Uie  gentlemen  of  the  jury, 
nave  heard  and  observ^,  I  doubt  not. 

But,  besides  that ;  your  lordship  and  the  jar j 
I  hope,  observe  as  to  these  people,  who  swear 
against  me,  what  my  witnesses  have  testified, 
that  they  would  swear  any  thing,  and  far« 
sweai-  it :  and  what  a  character  is  given  con* 
ceming  one  of  them  particularly,  your  lordship 
has  heurd  from  that  worthy  gent]emao»  air 
John  Talbot,  whose  fiftce  1  never  saw  before  it 
was  in  this  place.  And  by  the  last  witaew, 
you  have  a  testimony  copcerning  her  lewd  con- 
versa  tion.  And  several  other  witnesses  prove 
she  would  swear  any  tiling  for  them,  if  tliejr 
would  swear  for  her.  8o  that  it  appears  she 
would,  and  does  sweai-  at  a  venture  such  anil 
such  conventicles  ;  only  upon  hear>say,  and 
mere  report :  and  that  she  uas  taken  mooey^ 
and  made  some  compositions  too.  These  things 
I  must  refer  to  youriordship,  and  these  worthy 
gentlemen  who  are  of  the  jury. 

If  then,  my  carriage  aud  conversation  (so 
well  known  in  the  world)  be  compared  with 
that  character  that  is  given  of  these  persons,  i 
must  humbly  submit  it  to  your  lordship,  and 
the  jury,  how  far  they  are  to  be  believed  againrt 
me  ;  and  might  argue  from  the  incredibility  of 
their  testimony  :  but  your  lordship  cannot  but 
remark  it. 

^ly  lord,  it  is  very  strange,  that  these  two 
%vomcn  should  exactly  remember  these  words« 
They  agree  in  every  .particular  circumstance. 
I  durst  appeal  to  your  lordship,  and  the  jury , 
p«Bticularly  to  the  jury,  if  naw  thiey  would  ua-* 
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tefcetor^cBtiiiKmthdr  notes^  Ihe  words 
tblfai^so  qAbd  been  repeated  here ;  «nd  wb»> 
teltere  is  aoy  of  tbem  would  be  Able  to  agree 
atOtfae  poTticalar  words  PTbey  bare  anin- 
flnOie  memory,  tbat  could  lo  exactly  ame 
t^^edKr,  tbat  tbeie  were  tbc  words,  f  do 
mUy  sabmit  tbis  to  vour  lordship.  For,  my 
bri,  1  lay  tbe  stress  ot  my  defeoce  very  much, 
Bitmly  upon  tbe  incredibility  ami  improbabi- 
it^,  bui  even  tbe  ioipossibiliiy  of  the  oTidm^ce 
thktbey  bsre  given.  I  bumbty  submit  it,  I 
sj,  to  your  UmMiip,  and  these  gentlemen'; 
iMkateH  with  them,  and  the  grettt  God  of 
flcarea,  whom  I  pray  to  direct  tbem.  I  hope 
dMy  will  eonader  tbe  lite  of  a  mao,  and  the 
voftb  of  blood .  My  lord,  boiverer  I  am  renre- 
mleil  this  day,  I  know  aoyself  to  be  a  ibitbfci} 
lolycct  t»  his  majesty  ;  and  to  the  great  God 
«f  fiearen,  whose  I  am,  and  whom  I  desire  to 


My  kvrd,  I  will  now,  if  yo«  please,  ingena- 
sody  confess  my  crime,  if  it  were  aoy.  1  have 
been  frequently  ^aching  in  my  congrega^ 
tisB,  OBt  of  the  scriptures,  and  it  is  true,  as  your 
Iflnisbip  sees,  the  chapter  came  then  in  course 
to  be  ezpoanded  :  which  I  used  to  do,  to  let  the 
people  understand  the  scripture,  as  well  as  I 
eeoJd  ;  ibr  the  people  perish  for  lack  of  know- 
ledee  ;  and  it  is  by  the  knowledge  of  Jesus 
CiMt,  tbatthey  must  come  to  life  and  'salva- 
tien  ;  for  him  to  know  is  life  eternal.  It  has 
been  my  way  to  expowid  the  scriptui^  to 


In  tbe  presence  of  tbe  great  God,  before 
.whom  I  ^peak,  to  whom  1  can  appeal  for  tbe 
tn0h  and  mtegrity  of  what  I  say,  thai  God  before 
wiufn  we  most  aHstand  (all,  whose  faces  I  see 
here  shall  meet,  and  see  one  aootber,  at  tbe 
gsent  tribonal),  it  is  to  this  God  that  I  appeal 
as  to  tbe  truth  of  my  heart  in  these  things. 
iUid,  my  lord,  I  shall  continue,  as  I  bare  done, 
howererGod  disposeth  ofmc,  to  pray  for  the 
1^  and  bappinessof,  bis  majesty  :  my  usual 
jMnyer,  momin|f  and  erening,  being,  tuat  God 
would  crowm  him  with  grace  here,  and  glory 
and  heaosBT  hereafh^r.  And  this  I  shall  do  by 
tbe  grace  of  God  anto  my  dyincr.day  ;  for  my 
ssal  does  ahfaor  such  things  as  bare  been  tes- 
tified against  me  tbis  day. 

Tfasm,  my  k^rd,  I  have  dealt  as  plainly  with 
yma  famisfatp,  and  the  jury,  as.  I  can.    My  in- 
^     '  tiesare  great.    I  tfesire  to  leave  my  Wliole 
i  wilh  the  Lord,  and  with  these  worthy 
nen  ray  conotrymea,  who,  I  do  not 
D,  w31  hare  a  just  eompassioo  and  con- 
Hi  of  my  case,  under  these  eircum- 
wherein  I  stand,  and  to  all  the  ctr- 
ices  that  hare  iieen  made  out  in  this 
caase  tins  day. 

£.  C.  J.  Mr.  Attocney,  will  yon  please,  or 
W  of  ticking's eonnsel,  to  say  any  thing  in 
thnmstter? 

Att,  Gen.  No,  my  lord,  we  leave  it  entirely 
la  TOUT  lordi^bip. 

X.  C  J.  Genti(>men  of  tbe  jury,  tins  case 
hsi  heU  a  long  time ;  and,  gentlemen,  I  must 
Mlypoy  nobody  eughtto  think  time  too.  long 


in  a  ease  of  this  nature,  wherem  the  gorcm- 
ment  is  so  much  concerned  on  the  one  side, 
and  the  life  of  the  prisoner  at  the  bar  on  the 
other.  '  Etderitahominis  nulla  est  conctatin. 
<  longa.*  I  think  no  man  ought  to  apprehend 
his  patience  too  moch  tired  in  finding  out  the 
truth  in  the  case  of  a  person  that  is  tried  for  Ilia 
life.  However,  gentlemen,  by  the  way,  be- 
cause the  case  has  been  long,  it  is  fit  that  them 
should  be  some  recollection  made  of  it ;  and 
in  order,  as  near  as  I  can,  that  I  might  hdp 
your  memories  in  the  evidence  that  hath  been' 
ffiven,  hoth  for  and  against  the  prisoner  at  tbe 
bar ;  I  would  endeavour,  as  well  as  I  can,  t» 
repeat  at  least  the  substantial  part  of  it  to  yon ; 
and  in  case  any  thing  that  is  material  be  omit- 
ted, God  forbid  but  It  should  be  supplied  by 
any  one  tbat  is  able  for  to  give  any  assistance 
of  that  khid ;  for  I  cannot  protend  to  be  so  ex- 
act, as  to  give  an  account  of  tlie  whole  evi- 
dence my^f  But,  gentlemen,  I  must  teil 
you  it  is  a  duty  incumbent  upon  the  court,  to 
give  you  all  the  assistance  that  can  be  in  w 
matter  of  this  nature,  and  I  will  do  it  with  as 
much  int^rity,  and  with  all  ^e  care  and  cau- 
tion of  doing  no  injury,  either  to  the  prisoner 
or  to  the  king,  between  whom  we  are  to  be  in- 
different, bom,  you,  and  the  court,  as  possible 
can  be,  that  there  may  be  no  wrong  done  on 
the  one  side,  or  on  the  other ;  and,  according 
as  the  prisoner  himself  hath  said,  what  I  shaft 
speak,  I  know  1  speak  in  the  presence  of  the 
g^eatGod  of  heaven  and  eatth,  who  is  to  be 
tbe  judge  of  all  men.  We  are  anon  our  oaths, 
and  yon  are  upon  your  oaths ;  and  we  are  all  ul^ 
us  bound  by  onr  oaths  that  we  have  taken,  to  be 
Ipaided  in  this  weighty  aflfair  (for  so  1  must  caH 
It)  by  the  evidence  that  has  been  given  to  ns  at 
this  time^  both  a^nst  tbe  prisoner,  and  for 
him.  For  oertaudy  there  cannot  be  a  thing  of 
greater  concern^  nay,  even  in  point  of  com- 
passion, than  to  see  any  man  come  to  be  ac' 
cused  of  so  high  a  crime  as  the  prisoner  at 
tbe  bar  is  tiow  tried  for.  And  be  must  have  a 
strange  obdurate  heart  and  conscience,  that' 
cannot  so  far  participate  of  the  common  sym- 
pathy of  human  nature,  and  his  feHow-^rea- 
tures,as  to  compassionate  any  one  that  stands 
in  such  circumstances  as  tbe  prisoner  does. 
But  then,  on  the  other  hand,  the  denials  of  the 
prisoner  at  the  bar,  witb  all  Ihe  imprecatkms 
tbat  he  has  n>ade,  and  all  the  affirmations  that 
he  lias  offered  of  what  he  has  formerly  done; 
and  all  these  things  of  his  appealing  to  tbe 
great  God  of  Heaven  about  his  innocency,  that 
1  must  tdl  you,  of  themsohes,  they- are  not  to 
weigh  with  you  ;  for  your  business  is  to  know, 
accoi'dingto  the  oath  ttiat  you  ha?e  taken, 
whether  you-  have  evidence  given  to  you 
(since  you  are  sworn  upon  this  trial)  to  satisfy 
you  that  he  is  gufHy  according  to  that  evidence. 
8o  that  if  the  affirmation  of  the  person  accused, 
though  attended  with  never  so  mauy  impreca- 
tions one  way  or  other,  be  offered  to  persons  tbat 
ar«  in  your  case,  as  jurymen,  it  is  not  to  weigh  * 
with  you  at  all  one  way  or  other,  if  it  he  only  , 
the  affirmatiou  of  the  party  accused ;  for  if  so, 
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tiien  there  i^ouldnelrer  be  .any  gfitillf  penoo 
brou^lit  before  any  jury  whatsoever ;  or  any 
crimiiial  cotiM  oometosutferanyjiidifnient,  or. 
be  convicted  of  any  crime,  if  h»  own  affir- 
mations concerning  hiroselfy  and  bis  own  com- 
mendations of  himsell^  would  be  sufficient  to 
acquit  him,  and  set  aside  his  accusatioB/'  So 
that  now  you  are  to  goaooordin^  to  the  evi- 
dence offered,  and  so  are  we,  agamsf  this  per- 
9f>n  that  is  before  yon. 

Gcnt]emen»Imustsay  thatitis  very  nnto- 
ward,  and,  I  hope,  by  t&is  cause  there  wiU  be 
a  warning  given,  «Lt  least,  to  other  persoi^  that 
there  have  been  too  many  notorious  trans* 
gressors  of  the  law  in  this  matter  of  conven- 
ticles! I  speak  that,  not  to  affect  this  case  at 
all ;  but  I  speak  of  what  the  nation  hath'  had 
but  too  wofiu  experience  of,  as  to  these  seditious 
meetings,  that  are,  and  have  been  continually 
kept  up  in  opposition  to  the  laws  ;  and  I  speal 
DoUiing  as  to  the  meeting  that  was  at  this  time ; 
but  I  speak  it,  that  others  may  be  warned  for 
fiiture  times ;  for  always  miicluef  attends  the 
open  and  public  tranmession  of  the  law.  God 
.  forbid,  but  that  peopte  shoidd  worship  God, 
and  serve  him,  according  to  their  own  con- 
sciences; thermrethelawhas  been  so  induN 
gent  to  Uiem,  as  to  give  them  leave  to  exercise 
Uieir  religion  in  other  manner  than  as  is  done  in 
the  church  of  England  ;  provided  there  be  net 
any  occasion  of  tumult ;  but  that  there  be  not 
above  five,  except  those  of  the  same  fomily, 
meeting  together ;  which  you  know  the  act  of 
parliament  bath  provided  for*  And  the  truth 
of  it  is,  the  reason  of  the  law  is  very  nlain : 
For  you  all  know,  who  are  gentlemen  or  qua- 
lity, that  this  law,  as  well  as  another  law,  that 
hassogreatarelatioiito  the  case  before  you, 
does  dM^iare,  that  from  these  seminaries  of  se- 
dition and  foction  conventicles,  and  the  clubs 
and  cabals  of  discontented,  irregular  people, 
disaffected  to  the  laws  both  of  church  and  state, 
was  the  great  mischief  and  confusion  that  was 
brought  upon  us,  and  which  at  len^  brought 
us  into  the  distractions  of  the  late  times. 

Gentlemen,  I  must  say  likewise  this  to  you, 
that  whatsoever  the  prisoner  at  the  bar  thinks 
B^w,  that  blessed  martyr  king  Charles  the  1st, 
was  bvsuch  means  brought  to  that  horrid,  ac- 
Guned, murderous  death  and  end;  f  cannot 
call  it  less  than  so,  in .  relation  to  the  persons 
that  brought  him  to  it,  under  the  pretence  of 
religion.  It  was  tbecrv  of  Popery  and  arbi- 
trary power,  of  which  he  was  no  way  guilty, 
though  that  was  insinuated  into  the  minds  of 
silly  people,  those  ignorant  souls,  that  were 
•  easdy  ca{»tivated  vrith  a  base  lye ;  but  that  wbs 
the  occasion.  Many  of  you,  gentlemen,  that 
are  yet  in  being,  remember  it  yourselves  ;  and 
many.of  vou  have,  and  cannot  but  have  seen 
and  read  the  history  of  those  times,  and  have 
bera  so  conversant  with  the  practices  of  these 
people  since,  that  you  are  able  to  make  a  judg- 
ment in^  the  matter.  All  these  sort  of  things 
are  but  pretences,  and  fail*  shews  of  dangerous 
and  seditious  people  ;  that  which  was  most 
dangerous  to  us  at  that  time,  and  I  am  apt  to 


bslieye  wflfl  be  goto  the  worid'aeaJ.  WuwAmi 
people  come  to  gild  ever  their  bitter  pill  if  M* 
dition,  it  is  always  under  pretence  or  RligftD04 
For,  a-kck^a-day!  perhaps  there  were  m 
many  rebels  against  the  bte  king  raised  by 
the  beating  of  the  cushion  in  the  pdlpilt  as  bj 
the  beating  any  drum iti  the  street;  for  it  hi 
well  known  these  are  the  bell-wethers  ef  the 
faction,  that  under  preCenoe  of  rdigion^  tomm 
thece  to  incense  the  people  to  commit  alltliestf 
villanies  that  sometimes  they  are  incitedto  df»» 
as  we  know ;  and  to  prepare  the  way  to  bimg 
us  into  that  condition  tiilU  we  were  ul  thekia 
times:  Andf  particularlyi  were  used  as  inatni* 
noeats  to  bnng  that  btened  martyr,  kmg 
Chaites  the  Ffait,  to  the  hkMsk.  These  pulpi- 
teers took  occasioiial  texts  of  binding  their 
kings  in  chains,  and  their  nobles  b  fetters  ^ 
iron ;  andraised  np such  doctrines  from  tots 
ot  scripture,  that  were  certainly  intended  for 
quite  far  other  purposes,  to  countenance  then- 
practices,  to  make  people  kill  and  slayGod** 
anobted,  under  pretence  of  saving  and  pro« 
tectmg  the  anointed  of  God.  But  who  did 
they  mean  by  it?  Pray,  how  did  these  people 
come  to  take  upon  thm  to  preach  apunst  Po« 
pery,  when  indeed  they  were  preachmg  down 
all  manner  of  rdigfion,  imder  tlie  pretence  of 
thatP  So  that  you  grew  to  have  as  many 
rdigions,  as  there  were  seets  or  dianen- 
ters  in  the  natbn ;  and  never  any  coukl  be  to* 
lerated  that  were  not  grown  into  the  party,  hut 
diey  came  all  into  Office,  and  the  more  'Cxtrn^ 
vagantthe  more  preferred;  so  that  without 
the  blessing  and  immediate  providence  of  God* 
by  a  second  resurrection,  reduciti^  us  iota 
some  sort  of  order,  in  restoring  his  sacred  ma* 
jesty  (whom  I  pray  God  grant  long  to  rdga 
over  us;  and  so  ought  all  loyal  subjects  to 
.pray),  what  a  misen£le  condition  had  we  been 
m  !  And  I  may  call  it  a  second  resurrection,  k 
being  the  resurrection  of  our  religion;  we 
wore  turned*  aQ  into  confusion ;  we  had  no 
other  rdigion,  at  least  apparently  predominant, 
but  that  mat  had  the  strongest  army  to  sup- 
port it,  and  that  had  force  mough  to  contri- 
bute to  what  the  luxurious,  debauched  profoa- 
sorsof  it  would  make  to  be  religion  ;  for  they 
were  the  professors  at  that  time  of  all  things. 

Gentiemeo,  I  speak  this  because  even  the 
laws,  that  have  bsen  made  since  the  restora- 
tion of  the  king,  have  taken  notice,  that  the  be^ 
ginning  of  all  the  mischief  hath  tieen  this  ; 
and  that  the  great  incendiaries  of  allsorts  of  re- 
bellion were  these,  who  took  upon  them,  in 
their  pulpits,  under  colour  of  religion,  to  ooiiii« 
tenance  rebellion  and  treason,  confusion  and 
anarchy.  Now  how  for  these  things  have  hea» 
known  to  tou  all,  that  I  must  leave  to  yon  ; 
and  must  Betake  myself  a  little  nearer  to  the 
case,  having  premised  these  things;  to  whlel^ 
I  would  add  this  as  a  warning  to  all  people, 
that  they  woukl  not  abet  or  assist  in  shy  meet- 
ing against  law^or  that  is  known  to  be  against 
biw,  whalBoever  they  think ;  for  there  will 
mischief  come  upon  it  one  tune  er  another,  let 
them  pretend  wnatthey  will.    As  that  gen* 
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fliys,  be  uadeitook  to  extioimd,  and 
tach  im  people  the  knowledge  of  the  iiord : 
iSbe  kaomledke  of  the  Lord  is  a  very  good 
hmn  to  be  leenut,  and  to  be  taught  all  peo- 
pk;  tnt  blesied  be  Qod,  we  thank  him  for 
it»  we  bare  chorchmen  of  as  great  learning 
(witlioat  any  reflection  upon  the  gentleman  at 
ibe  bar)  as  be  can  pretend  unto,  And  men  as 
pMRM  and  Tirtiioiis  ;  and  perhaps  we  may  say 
ftt  this  tune,  with  a  little  more  confidence  than 
oniiriary,  that  we  have  as  learned  a  clergy  as 
ever  was  since  religion  was  known  within  t)n's 
kiogdem.     And,  God  be  thanked,  these  men 
are  not  only  learned  for  themsdves,  but  they 
cxvithcinflelres  for  the  good  of  others,  for  the 
atiifrGCioii  of  that  duty  in  wbieb  they  are 
employed,  by  their  doe  and  constant  attendance 
opon  the  woirsbip  of  God,  in  their  places  of 
wonfain,  tbe  churches,  which  are  b^  law  ap- 
psintea  for  it :  and  we  need  not  run  mto  holes, 
and  comers,  and  conventicles,  and  clans,  to  im- 
dentand  tbe' word  of  God,  and  the  practice  of 
our  duty  towards  him,  or  towards  men ;  be- 
eanaewe  bave  churches  to  apply  ourselves  to, 
where  we  may  learn  4o  know  God,  to  obey 
bim,  and  tbem  that  are  put  in  authority  under 
bim ;  wl|icb  I  am  sure  is  a  duty  incumbent 
npeii  every  preacher  of  the  word  of  God  to 
ufiisl  opOD,  and  press,  and  urge.    And  I  am 
sure,  whosoever  preaches  at  a  conventicle,  can- 
not with  a  safe  conscience  preiich  obedience  to 
the  civil  DMgistrate;  because,  while  they  are 
in  that  very  preaching,  diey  are  acting  dis- 
obedienee  against  his  laws,  in  re^rd  what  they 
«h>,  is  against  the  authority  of  those  laws,  undei* 
wbicfa  they  live ;  and  no  man  can  preach  well 
agaiBst  that  which  he  knows  in  his  own  con- 
■denee,  ai  the  same  time,  he  is  practising  bim- 
•elf. 

80  that.  Gentlemen,  J  must  tell  yea  this  is  a 
woBderfol  dangerous  thing ;    and  iberefbre  1 
give  it  as  a  caution  to  all  people  to  beware  how 
they  break  the^laws,  by  going  to  such  meet- 
ings and  conventicles  as  (hese  are  ;    for  it  will 
have  at  tbe  long-run,  one  time  or  other,  a  very 
dangerous  issue.    And  there  is  another  thing 
wbieb  is  wonderful  dangerous  too,  to  see  what 
aboaJs  and  crouds  of  people  come  to  these  sorts 
of  naeetings ;  people  of  all  sorts  of  mean  trades 
and  professions.    And  how  easy  is  it,  if  a  man 
baa  a  mind  to  insinuate  into  some  silly,  igno- 
nmt  people,  common,  illiterate  fellows,  that 
cui  neitber  write  nor  read  some  of  them,  yet 
thereby  to  feel  their  pulse,  to  see  whether  they 
will  swaUow  down  such  a  thing,  or  such  a  pre- 
tence at  first?  For  they  did  not  in  the  late 
limes  be|pn  with  open  rebellion,  apd  preaching 
the  dodnne  of  deposing  of  princes,  or  bring- 
ingthem  to  the  block ;  ou$  tney  tried  with  se< 
▼ml  prcFJous  ways,  and  as  the  bait  sunk, 
and  was  socked  in,  they  attempted  to  try  fur- 
ther,    lliey  applied  themselves  perpetually 
to  pursue  tbe  temper  of  their  auditorv  ;    and 
tbaefi>re  we  must  have  a  great  deal  ot  care  to 
prevent  all  such  mischiefs  as  these  are  for  the 
lolnre,  that  they  may  ffive  no  countenance  to 
Bscb,  who  pretend  to  be  expositois,  but  are 
VOL.  z« 


irery  ill  ones  of  the  scripture ;  and  thereby 
instil  into  tbe  minds  of  men  sach  dangerous 
and  pernicious  doctrines;  that  the  scripture 
mav  not  bc^  perverted,  to  give  an  auiliority  to 
swm  desperate  things  as  these  are^  for  we 
have  known  over  and  over  how  easily  peoplti 
are  drawn  into  mischief  in  this  age,  even  by 
tlieverv  same  train  that  they  were  in  the  time 
of  the  late  rebdlion. 

Now,  gentlemen,  these  thiDgs  being  pre* 
mised,  1  would  take  notice  to  you,  that'  the 
thing  now  beibre  you,  is  a  question  of  a  dif- 
ferent nature  from  what  I  have  now  spoken  of. 
It  is  not  the  question  that  you  are  to  try,  whe- 
ther he  preached  at  a  conventicle  or  not  ?  or 
whether  tbe  doin^  of  that  which  he  did  in  so 
preaching,  is  agamst  the  law  or  not ;  but  whe* 
ther  he  did  at  any  meeting  (especially  as  to  the 
time  that  is  pai'ticnlarly  .specified)  speak  ^ronls 
of  the  same  substance,  to  the  same  effect  and 
intent  that  are  comprised  in  the  indiotmentf 
For  though  he  did  preach  at  a  conventicle,  and 
thereby  did  transgress  the  law  :  yet  in  case 
be  did  not  preach  to  the  substance  of  what  is 
contaiued  in  this  indictment  that  hath  been 
read  unto  you,  and  that  he  is  accused  of,  he 
must  be  acquitted.  .That  I  must  declare  to 
.\ouibrlaw,  as  no  doubt  it  must  be  acknow^ 
ledged  by  me  to  be;  therefore  you  are  to 
take  care,  upon  your  consciences,  to  try,  and 
consider  whether  or  no  you  believe  these  three 
witnesses,  that  have  been  produced  against 
him,  swear  true,  or  are  guilty  of  wilful  perjury. 
For,  in  downright  plaSn  English,  they  are  guiitt 
of  perjury,  if  he  be  not  guilty  of  the  wonfs 
laid  in  the  indictment.  One  of  the  two  is  cer- 
tainly true;  either  they  are  guilty  of  peijury, 
or  the  prisoner  at  the  liar  is  guilty  of  the  trea- 
son laid  to  his  cHarge ;  I  pray  God  dircfet  yon 
in  your  enqairy ;  Tor  it  is  a  question,  I  must 
needs  say,  of  very  great  difficulty. 

Gsntlemen,  for  the  intention  of  a  man's 
heart  I  must  tell  you  this  for  law,  as  to  the 
compassing  and  imagining  of  the  death  of  the 
king,  it  is  not  to  be  discovered  but  by  some  ac- 
tion ;  some  word,  or  ov^ert-act,  there  might  be 
to  interpret  the  secret  imagination  of  the lieart. 
It  is  impossible  to  discover  or  disclose  the  ima* 
gination  of  any  man's  heart,  except  we  be  di'^ 
rected  to  that  discovery  by  words  or  actions. 

Now,  gentlemen,  words  that  in  themselves 
may  bear  a  good  construction,  and  are  food 
words,  yet  coupled  with  actions  that  are  evil,  or 
other  words  that  are  evil,  'these  very  words 
may  be  a  discovery  of  the  evil  imagination  that 
is  in  a  man's  heart.  As  to  evpre^  myself  in 
a  very  familiar  example  for  the  purpose,  that  I 
may  ma)ce  things  as  plain  as  I  can,  for  that  is 
my  design,  and  ought  to  be  e^ery  one'8  that  is 
concerned  ia»uchamatter  as  this.  Because 
we  have  had  some  diconrse  concerning  the  late 
blessed  martyr  king  Charles  the  First,  he  was 
here  brought  to  a  shambles  of  justice ;  for  1 
cann6t  call  it  a  court  of  justice,  however  they 
called  it  a  high  court ;  and  there  was  a  kind  oif 
mockei^  or  pageantry  of  a  trial.  He  was  ar- 
raigned and  tned  for  treason,  and  a  new  aa« 
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tbe  Idth  of  July  aad  the  14th  rfSfeptcmher,  t» 
iunur  the  frisooer  at  the  bar  preach  at  sevml 
ooirreiiticles  or  places  of'  ineetiDff.  She  teBi 
yoo  the  porticalar  days:  8he  tells  yoo  as  to 
ooe,  that  she  heard  htm  the  SOth  of  Joly  : 
She  heard  hun  another  time  Hie  10th  of  Aoj; ust, 
acooixlin^  to  the  best  of  her  remembruiee. 
She  beard  him  again  the  17th  of  August,  the 
14tB  of  Anerost,  the  Slst  of  August ;  and  sht  . 
beard  him  &e  14th  oi  September ;  thai  isao« 
cordingto  the  best  of  her  remembrance,  l^ie 
bi9ih  tells  you  the  time  and  the  place,  attd  she 
heard  him  preach  at  these  conventides.  Aft 
that  she  says  as  to  this,  is  introductivieto  whs* 
sho  speaks  of  the  14th  of  Septembeiv  which  ie 
the  day  to  which  the  indictment  does  refer  ; 
and  this  she  does  say  positiTely,  that  upon  the 
1 7th  of  August,  he  prayed  that  he  might  he 
ibrgiven  for  not  praying  for  thO  king ;  «nd  by 
that  she  would  have  you  to  understand,  sa  she 
would  insinuate,  that  he  did  not  use  to  pray  for  , 
the  king. 

RoKweil  [Turning  to  the  Jury.]  I  made  use 
of  the  words  of  Samuel,  God  foiiid  that  I 
should  cease  to  pray  for  him. 

1.  C.  /.  Sir,  ybu  must  not  talk  to  the  Jury- 
now  ;  I  am  directinsr  of  them. 

RotewelL  My  lord,  f  beg  your  pardon ;  k 
was  to  set  the  matter  right.  It  was  mishap- 
prehended. 

L.  C.  /  All  this  is  antecedent  to  the  matter 
for  which  he  is  accused  ;  and  you  see  his  an* 
swer  to  it,  from  a  text  of  scripture  that  heoffem 
to  you,  which  he  did  not  repeat  .with'  dislfte  to 
pray  tor  the  king  ;  but  that  he  thought  k  hia 
duty  always  so  to  do. 

Then  she  tells  you  particuterl y  at  another 
time,  which,  I  think,  was  at  the  house  of  one 
Paul  Shed,  f  cannot  particularly  tell  directly 
the  name,  there  was  a  talk  of  the  Berorder, 
and  of  the  lord  mayor  of  the  city  of  London  ; 
but  that  was  beibrethis  time.  And  afterwardbs, 
the  first  and  the  second  witness,  two  of  Ibeni 
more,  give  you  an  account  thouffh  they  were 
never  were  but  then  :  That  he  began  to  talk 
about  the  fire,  ^nd  that  he  should  say  there  was  sk 
great  man  at  the  corner  of  Grace-church- 
street,  I  need  not  name  his  name,  tor  yoo  aH 
know  him  veiy  well ;  that  he  met  with  a  poor 
man,  though  mdeed  he  was  not  a  poor  man,  Ise 
was  a  labouring  man,  a  carpenter ;  and  tiiey 
besan  to  talk  much  concerning  the  fire,  and  be 
did  say,  that  in  case  it  had  not  been  k>r  thet 
great  man,  there  had  been  no  such  thing  as  the 
fire  in  London  ;  nor  if  it  had  not  been  for  the 
lord  mayors  and  sherifis  afterwards,  there  bad 
be«n  no  such  thing  as  the  4h-e  in  Soutbwaik 
and  Wapping.  And  I  take  notice  too,  that  at 
the  same  place,  which  was  Shed's  house,  that 
they  spoke  of,  there  is  Mrs.  Farrar,  againtt 
whom  there  is  not  the  least  objection  that  I  cift 
hear  of;  She  agrees  both  in  the  circumstanoe 
of  place  and  time,  and  of  the  words,  and  to  the 
dialogue  about  Graoe-church*stieet,  and  the 
carpenter,  and  to  the  previous  words,  that  he 
was  not  a  poor  man,  and  the  like,  and  aboilt 
tbedisoouiMralatingto  the  firts  oi*  Loodois 


ttonal  treason,  never  yet  invented  nor  known  of 
before  amongst  us,  treason  against  his  people  $ 
I  say,  now  imd  never  thought  of  till  these  but- 
eherly  fetlows-that  sprung  out  of  the  shambles, 
cania  to  put  it  in  practice ;  erecting  what  they 
called  a  high  court  of  iustice,  but  which  was 
truly  to  be  tadleda  high  court  of  injustice ;  and 
there  they  were  to  have  some  come  and  cry 
Justice,  justice,  justice  upon  the  king.  Gen- 
tlemen, justice  is  a  sfood  word ;  but  if  that 
word  be  used^and  spoken  as  it  was  in  that  case, 
in  order  to  bring  the  king  to  his  death,  that 
which  was  a  gwd  word,  and  if  otherwise  used, 
hail  been  a  proper  word  even  at  that  time ; 
that  is,  if  applied  to  j?ood  purpose,  to  set  the 
king  and  the  nation  tree  ;  yet  being  applied  to 
the  biinging  that  sacred  martyr  to  so  horrid 
and  barbarous  a  death,  that  was  plain  down- 
right treason  ;  and  I  make  no  difficulty  in  the 
world  (nor  can  any  man  that  understands  any 
thing)  that  it  was  so  by  law ;  and  it  was  an 
Overt-act  sufficiently  indicating  the  intention 
of  all  persons  that  were  therein  concerned  to 
putandbringtheking  to  utter  death  and  de- 
struction ;  and  all  these  fellows  that  made  use 
of  that  good  word,-  Justice,  justice,  justice, 
were  all  undoubted  trattora;  making  use  of  it 
for  that  ill  purpose. 

Gentlemen,  again ',  suppose  if  Mr.  Cook 
was  a  man  of  law,  that  was  solicitor  of  what 
the^  called  the  commonwealth  at  that  time, 
aoUcitor  to  the  state  (I  only  speak  this  to  ex- 
plain my  mind,)  if  be  comes  (when  the  king 
Bad  just  ground  to  dispute  the  authority  w 
that  court  of  injustice,  that  he  was  dragged  to, 
and  refused  to  plead)  and  does  pray  judgment 
against  the  king,  as  he  did,  and  it  was  proved 
at  his  trial,  judgment  alone  miffht  be  there 
meant  as  tendini^  to  excuse  the  king,  as  weU 
as  to  sentence  him  to  death ;  yet  he  being  there 
pmying  judgment  a|a^inst  the  king,  and  which 
waaafUrwards  at  his  prayer  so  pronounced  ; 
that  shewed  what  his  opinion  of  the  word  he 
used  was  at  that  time ;  and  that  made  him  a 
traitor,  and  was  an  overt-act  to  discover  his 
»uik. 

Why,  so,  gentlemen,  I  am  to  tell  yoo,  though 
Uiesc  are  words  that  may  be  used  in  a  scriptu- 
fal  way  very  well,  and  to  very  good  purpose  5 
y et  if  ilicy  be  applied  to  an  ill  par|M>se,  they 
uiay  be  a  sufficient  indication  of  a  man's  com- 
|iassing  and  imagining  the  death  and  destruc- 
tion of  ihe  khig.  Thereibre,  gentlemen,  yon 
are  the  judges,  whether  if  in  this  case,  he 
tipeakiog  tb«M>  words,  of  destroying  onr  ene- 
mies, and  standing  to  our  principles,  they  have 
not  an  allusion  to  the  former  words ;  and  whe- 
ther tiiey  ave  not  expositors  of  the  mind  of 
this-  person,  the  prisoner  a&>  the  Uir,  of  com- 
fjBssing  and  iiuagininfir  the  death  and  destruc- 
tion of  the  king ;  and  i  do  this  on  purpose  to 
remind  yim  of  what  is  necessary  to  let  you 
into  tbc  question. 

Now  lor  tlie  testimony  against  the  prisoner  at 
the  bar  you  have  three  witnesses.  First,  you 
hate  Mrs.  Smith,  she  does'  directly  swear  that 
ska  d»direi|uently,  sevend  times,  go  between 
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SjMmmk^  9Md  Wappiogs  and  likewise  relat- 
iBi^ii  tiie  lord  mayors,  and  aklcrmen,  and 
tbesa  diicoarses  were  at  that  time. 
J  tbe  next  testimony  you  have,  is 
of  dKte  witnesses  that  speak  of  the  tame  that 
isia  diereoord  ;  which  all  the  three  wilnesBes 
tfattyoa  have  heard,  speak  to;  though  the 
aostof  what  I  mentioned  before,  was  another 
tase ;  AimI  this  is  at  the  house  of  one  cap- 
tMB  Daaiel ;  oae  says,  captain  Daniel  Wekly. 
Bol  that  it  was  a  captain  that  was  theii  at  sea, 
is  pfaun ;  for  this  gentleman  himself,  Mr.  Rose- 
well,  does  not  deny  that  this  was  at  capt 
banid's  houtfe ;  and  that  he  did  pray  for  him, 
ashdng  then  at  sea,  and  tor  all  his  family  ; 
and  ail  the  witnessrs;  speak  to  the  same  time. 
Thou^  indeed  tbe  first  witness  diil  say,  tha^ 
ihedid  not  know  but  it  might  be  cant.  Daniel 
WMy;  bntshelikewisesaid,  shq  did  not  di- 
leetly  know  his  name.  Bat  she  directly  swears 
to  the  fery  words  that  are  mentioned  in  the  in- 
dictment. She  does  directly  swear  that  Mr. 
fioseweU'preaehed  urion  theSlstof  Genesis. 
Says  she,  as  I  remember ;  though  Mr.  Rose- 
wdl  did  think,  there  was  a  difference  between 
the  evidence  of  the  one  and  tbe  other  woman 
abotft  the  30th  or  2l8t,yet  it  was  only  open  her 
mneoifarance,  as  well  as  she  could,  and  she« 
did  n0l  poaitirely  swear  it  was  in  diat  place, 
bat  noooratog  to  the  best  of  her  remembrance. 
And  the  second  witness,  Mrs.  Hilton,  when  she 
came  to  awear,  she  said  it  was  either  the  20th 
or  Slat;  but  in  so  many  words  she  did  directi^ 
swear,  thai  he  should  preach,  that  the  people 
mmd»  a  flockiD^  to  the  king  on  purpose  for  the 
caring  of  the  king's  evil ;  but  the  king  could 
Mt  do  it  ;  but  we  are  they  that  the  people 
sboold  floek  to  for  the  curing  of  all  their  erds. 
Wbieb  are  the  veij  same  words  in  substance 
thai  are  in  the  indictment. 

The  Tety  same  words  in .  substance,  says 
that  okfaer,  the  second  witness ;  the  same  day, 
la  the  same  place,  did  I  hear  Mr.  Rosewell 
then  apeak  these  words;  and  they  oo  further 
and  the  aame  witnesses  both  swear,  Hilton  and 
8mith,    that  Mr.  Rosewell  should  say,  we 
have  iMd  two  wicked  kings  together  who 
hare  aaflhred  Fofery  to  come   under  their 
Bases,  wbo  can  be  compared  to  no  other  per- 
sons l»t  widced  Jeroboam.  Mrs.  l^mitb  swears 
these  words  directly,  and  Mrs.  Hilton  says, 
ihe  thinks  there  was  tbe  name  of  Rehoboam 
Mentioned  ;  but  she  is  sure  there  was  mention 
sf  two  wicked  kings  in  the  same  words  as  Mr?. 
Smitb  speaks.    They  go  yet  further,  and  say, 
bsththc  one  and  tbeother  of  tbem«  that  he 
midf  if  the  people  would  stand  to  their  pria- 
dpks»  he  did  not  doubt  but  they  should  orer- 
cone  their  eoemies  as  in  ancient  times  with 
nms 'horns,  broken  platters,  and  a  stone  in  a 
Aag.    Thfi  two  witnesMS,  both  Mrs.  Smith 
«id  Mis.  Hilton,  swear  to  the  very  words,  and 
it  least  $Q  the  aiibstanee  of  them  ;  and  if  there 
ibeoldbeaoiiio  little  variance  in  some  few  of 
fhewards,  that  will  signify  nothing,  if  tbesub- 
lftUMa  be  tiie  aame. 
BalBOWi  ipiBMtteieDfb^ndesth^fetwowit- 
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nesses,  there  is  a  third  witness,  Mrs.  Farrar^ 
against  whom  (that  I  can  see)  there  is  not  the 
least  exception  in  tbe  world,  if  you  remember 
Any,  you  would  do  well  to  coositler  of  it ;  you 
may  be  better  able  to  rec^illec^  what  has  been . 
spoken  or  offered,  than  I  can  in  so  long  a  time  ; 
and  you  ought  to  endeavour  (being  men  of  un- 
derstanding, and  good  quality)  to  ref tvsh  one 
anotlier's  memories,  and  nialie  what  observa- 
tions you  can ;  which  I  perceive  you  have 
taken  notes  about,  some  of  you  at  least. 

8he  does  directly  s\searas  to  the  business  of 
the  king's  evil,  the  same  words  that  the  other 
two  have  sworn,  about' flocking  to  tlie  king  to 
cure  the  king's  evil,  which  he  could  not  do:: 
but  they  were  the  priests  and  prophets  that 
could  cure  the  maladies  of  the  people.  And 
as  to  the  second  words,  she  swears  that  he 
said,  there  had  been  two  wicked,  kings  tt^at 
had  suffered  poperjr  to  come  in  under  their 
noses.  And  sne  swears  io  the  third  place,  that 
there  was  likewise  an  exhortation  to  stand  to 
their  principles,  and  tliat  they  should  over- 
come their  enemies.  She  does  not  indeed  par- 
ticularly tell  you  about  rams- horns,  and  (he 
platters,  and  the  stone  in  the  sling,  but  only  of 
standing  to  their  principles,  and  overcoming 
their  enemies :  Wnich  I  would  have  you  jiar- 
ticularlv  to  take  notice  of,  it  bein^  the  material 
part  of  the  indictment  to  make  these  words 
treason. 

Now,  gentlemen,  give  me  leave  to  tell  yoU| 
there  is  a  great  reganl,  and  very  great,  to  be 
bad  to  the  circumstances  in  this  case,  to  see 
bow  far  these  things  are  to  be  tacked  together. 
First,  you  rememW  the  witnesses  were  exa« 
mined  apart ;  and  it  does  not  appear  that  they 
have  talked  together;  and  there  was  all  the 
care  taken  that  pos^bly  could  be,  they  should 
be  out  of  the  court  and  out  of  one  another's 
hearing;  so  that  there  was  as  much  endea- 
vour to  detect  the  falsbood  of  their  testimony 
(if  it  could  be)  as  possible  m  any  case,  even  in 
the  very  most  minute  circumstance.  Mrs. 
Smith  swears,  that  Mrs.  Hilton  came  to  her 
bouse  on  Saturday  night ;  that  they  went  to- 
gether to  tbe  house  of  this  capt.  Daniel  upon 
Qie  14th,  about  seven  of  tbe  dock  ;  that  they 
were  there  before  Mr.  Rosewell  came  in ;  that 
there  was  a  lower  room  in  the  house ;  and  a  little 
higher  there  was  a  little  room  ;  and  then  there 
was  a  room  up  two  pair  of  stairs^  where  there 
was  a  bed  $  tnat  Mr.  Rosewell  stood  upon  the 
stairs,  but  tbe^  both  sat  upon  the  bed,  togetiier 
with  one  of  Mr.  Rosewell's  own  witnesses, 
which  was  the  mathematical  instrument- 
msker,  and  that  be  was  in  a  mourning- cloke  $ 
and  that  there  was  particular  notice  taken  of  a 
pair  of  shoes  given  by  Mrs.  Smith  from  under 
the  bed  to  the  child  of  that  mathematical  in- 
strument-maker ;  and  tliat  there  was  prayer 
made  for  capt  Daniel,  tbe  master  of  the  nouse, 
who  was  then  at  sea,  and  for  bis  child  and  &« 
ndly.  There  were  these  drcurostances,  every 
one  particularly  asked  of  ihe  witnesses,  and 
sworn  to  by  them  in  tbe  very  same  words,  tbe 
same  mantar  of  posture,  iha  9vne  tbingi^ioii* 
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Mh  as  to  the  room,  the  bed,  wbo  sat  upon  the 
bed,  the  monrninj^  cloke,  the  plucking  off  and 
deliveriog  of  the  shoes;  that  I  may  appeal  to 
your  memories,  if  they  did  not  agree  to  a  tittle 
exactly. 

Then  they  began  to  enquire  further  concern- 
ing other  expressions  of  Mr.  Rosewell  at  other 
times:  Something  about  people  in  scarlet,  and 
somethins-  about  canting:  And  Mrs.  Smith  tells 
you  that  he  did  speak  something  about  canting; 
that  he  was  talking  concerning  that  word  ;  soys 
he,  T  will  tell  you  what  that  canting  means,  I 
went  not  long  ago  through  a  cathedral,  where 
the  organs  are,  and  there  the  people  were  ga- 
thered together  ;  and  they  were  sinoring  the 
Lord's  prayer,  and  I  do  not  know  what  1  beaixl 
them  sing,  and  I  could  not  but  laugh  out ;  and 
he  broke  out  in  his  sermon  into  a  He !  he !  he! 
that  is  canting.  This,  they  say,  was  his  ex- 
pression attliattime. 

When  Mrs.  Hilton  came  in,  she  tells  you 
the  very  same  words,  even  to  a  very  particular 
phrase,  which  I  had  foi^^ot  before,  that  he  saw 
the  men  in  white  gowns  that  were  singing,  and 
which  he  counted  canting.  It  is  very  true, 
there  is  no  such  thing  mentioned  in  this  indict- 
ment ;  but  only  it  is  offered  by  the  king's  coun- 
fel  to  shew  the  temper  of  the  man,  and  how  he 
usually  used  to  preach. 

As  concerning  the  story  of  Sampson  and 
Dalilah,  that  is  sworn  by  l>oth  witnesses,  that 
there  was  such  a  discourse  ;  for  he  began  to 
talk  of  our  king's  keeping  of  women,  and  he 
Boped  they  would  bring  the  same  destruction 
npon  him  that  they  brought  upon  Sampson ;  he 
boped  it  would  so  &11  out  with  our  king.  How 
far  it  is  true  (they  both  having  sworn  it)  you 
Are  the  indges ;  they  have  directly  sworn  it, 
and  to  ail  the  circumstances  both  of  time  and 
place. 

Gentlemen,  There  is  yet  another  thing  that 
18  n)aterial  too^  though  a  small  minute  circum- 
stance, and  that  is  about  this  same  l^ul  Shed, 
th^t  they  have  spoken  of.  Wlien  the  first  wit- 
ness came  in,  he  chid  her  for  coming  in  her 
pattins,  and  bid  her  pull  off  her  pattins,  tor 
they  would  leave  such  an  impression  there, 
that  people  would  be  apt  to  discover  that  there 
was,  or  would  be  a  meeting ;  and  therefore 
she  pro^iised,  when  she  came  any  more,  that 
she  would  be  sure  to  leave  o/f  Jier  pattins.  And 
H  is  proved,  that  Mi*^.  Hilton  and  Mrs.  Smith 
were  in  ijie  room  abo%  e,  and  Mrs.  Farrer  was 
ill  tb'e  room  below,  and  it  does  not  appear  that 
she  was  acquainted  with  the  rest  She  had 
heard  him  several  times,  and  though  she  did 
not  see  him  that  day,  he  being  up  two  pair  of 
stairs  higher,  yet  she  swears  dh-ectlv  to  the 
sam6  words,  the  substantial  part  of  them  that 
the  other  two  witnesses  spoke  of.  So  that  I 
must  say,  if  in  case  they  hav«  contiived  this 
story  to  take  away  the  life  of  the  prisoner  at  the 
bar,  they  have  contrived  it  with  all  the  devil- 
lahest  suotilty  that  ever  any  could  do,  or  that 
could  enter  into  the  minds  of  any  people.  You 
are  the  judges  of  the  fact,  I  pray  God  to  direct 
you,  that  ^ou  may  detect  the  truth  ;  far  be  it 


from  the  Coort,  or  any  body,  to  demre  that 
any  thhig  but  truth  should  prevail ;  fi>r  it  were 
far  better  a  thousand  times  th^t  a  hundred 
guilty  men  should  escape,  than  one  innocent 
nsan  should  suffer.  But  on  the  other  nde,  fiir 
be  it  from  any  man,  that  is  npon  hta  oath  to 
do  his  duty  between  the  king  and  the  sutgeet, 
to  be  moved  by  compassion,  or  any  thing  of 
that  nature,  to  clo  agamst  the  evidence  tmit  is 
ffiven  in  open  court ;  nnless  he  be  satisfied  that 
the  evidence  is  false.  For  in  this  case  I  say 
again,  either  you  must  find  the  prisoner  giiiky 
of  what  he  stands  charged  with  in  the  indict- 
ment ;  or  else  you  must  find  these  three  wit- 
nesses gjoilty  of  willnl  perjury :  and  I  prar 
God  again  to  direct  you  what  you  are  to  do 
in  it.. 

Gentlemen,  as  to  the  testimony  thathas  been 
offered  on  thfi  behalf  of  the  prisoner  (I  would 
follow  the  same  method  that  has  been  taken, 
both  in  the  evidence  given  by  the  king  and 
the  prisoner^  as  near  as  we  can)  :  first,  you 
have  had  brought  by  him  half  a  dozen  (tor  I 
would  not  injure  him  as  near  as  I  could  oms 
tittle)  that  have  given  you  an  account  of  what 
he  said  at  that  time.  There  was  Hudson, 
Hall,  Atkinson,  Smith,  Hales,  and  Wharton  ; 
•  I  took  their  names,  as  near  as  I  could ;  and  all 
these  people  do  directly  say,  they  were  present 
at  that  time,  and  they  heard  nothing  spoken  of 
the  late  blessed  martyr  king  Charles  the  firaty 
or  of  reflection  upon  the  government ;  but  all 
that  was  said  of  the  king's  majesty,  that  now 
is,  was  in  his  prayer,  wherein  he  did  pray  for 
him  ;  that  they  heard  nothing  come  m>m  Mr. 
Kosewell  concerning  the  king's  evil  in  the 
manner  that  the  witnesses  speak  of ;  but  what 
was  spoken,  was  spoken  of  another  king,  in 
relation  to  Abimelech  king  of  Egypt,  and  not 
relating  any  way  to  the  disease  they  call  oom-^ 
monly  amongst  us  the  king's  evil.  It  is  trae, 
one  of  them  does  say,  (which  is  a  word  tint 
has  obtained  veiy  much  amongst  some  sort  of 
peopled,  that  when  he  prayed  tor  the  Icing,  be 
proyea  for  his  deliverance  fVom  evil  coun- 
sellors :  and  under  these  words^  etil  ooun- 
sellors,  and  deliverance  from  them,  we  know 
what  became  of  that  so  often  mentioned  prince 
now,  king  Charles  the  first.  Under  that  pre* 
tence  they  would  remove  all  his  friends  nom 
him  ;  and  when  he  was  left  alone,  they  oould 
easily  do  what  they  pleased  with  him.  Many^ 
with  pretence  of  gieat  pity  and  zeal  for  tbe 
king,  cry  out,  that  all  that  tney  complain  of,  is 
not  of  what  the  king  does  ;  him  they  think  to 
be  a  wonderful  good  man  ;  it  is  npt  be,  but  his 
evil  counsellors,  that  ttioy  reflect  upon  ;  and 
so  we  must  fight  against  these  evil  counseilorB  ; 
and  when  we  have  laid  them  aside,v  and  he 
stand^  alone,  then  it  will  be  easy  to  serve  him 
as  they  did  his  father.  Whatsoever  t^e  pre* 
tensions  of  such  words  are,  we  know  what  the 
designs  of  the  people,  that  made  tbe  same  pie- 
tence  heretofore,  came  to;  and  I  pray  God, 
tliat  there  are  not  the  same  designs  on  £m^ 
still ;  nay,  that  that  was  not  the  design  of  tiikl 
prayer  or  the  prisoner  at  the  bar* 
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GevdemeB,  tbej  mve  3^00  a  particolar  ac- 
eountboir  he  preadied  upon  thedOthofGe- 
Bcni;  and  they  apeitk  aa  to  the  sii  and  7t1i 
fenM  of  that  chanter,  and  what  diaeoiirae  he 
hid  npon  them .     Bat  truly,  k  is  pretty  strange 
(Hfifr.  Rosefrett  himself  objected  eren  to  you 
oftftie  jury  Ycry  well),  can  any  one  of  yon  re- 
member so  eacACtly  the  words  that  were  spoken 
as  these  witnesses  hare  sworn  ?  And  truly  he 
pots  a  very  matenid  question :  but  then  tbe 
question  turns  the  other  way  ;  how  come  all 
yoor  witnesses  to  give  such  an  exact  account ; 
all  except  tbe  second  man,  who  indeed  did 
onDmk  a  blunder  or  two,  your  six  witnesses, 
efcn  to   the  texts  of  Scriptare,  to  the  very 
phrases  that  were  used,  particularly  to  the 
iraitl  tremendous  ?  They  are  all  as  exact  as 
can  he:     It  is  strange  that  five  people  should 
agree  in  all  the  ctrcuoostances ;  but  why  should 
k  not  be  as  much  believable  that  three  should 
have  as  exact  a  memory  as  the  other  five? 
Kay,  and  1  will^l  you,  what  is  pretty  strange 
too^tbat  these  people  must  hear,  andrememl^r 
jast  what  was  said  upon  the  I4th  of  September ; 
faot  that  which  was  said  upon  the  text  the  time 
Mne  or  after,  that  they  cannot  so  well  re- 
member.   It  is  plain,  they  have  been  dialogue- 
iog  with  one  another;  and  it  is  plain,  that 
same  people  can  neither  write  or  read,  nor  re- 
member, iKit  how  they  shall  be  sure  to  serve 
tbe  present  purpose.    That  seems  to  carry  an 
objection  in  it  on  the  other  side,  as  the  kmg's 
counsel  say ;  and  it  seems  tbe  more  reasonable 
en  our  side,  why  they  should  remember  so  ex- 
actly, as  they  have  sworn  ;  because  (say  the^) 
that  day,  when  we  come  home,  we  called  for 
pen,  ink,  and  paper,  and  set  down  these  words, 
the   sobstanee  of  which  we  have  now  here 
sworn  :  so  that  that  does  shew  you  we  had 
reason  to  remember,  what  we  have  testified 
against  this  person.    But  what  is  yet  greater 
tban  all  this,  it  cannot  be  imagined  (say  the 
ting's  counsel)  that  tlie  prisoner's  witnesses 
are  so  much  to  be  believed,  since  they  give  no 
aoouunt  of  what  was  spoken  at  any  time  before, 
nor  any  time  since. 

Then,  gentlemen,  t|iere  is  another  reason, 
says  Bfra.  Smith,  I  came  on  purpose  to  see  who 
was  at  the  conventicle  ;  though  1  had  been  at 
aeveral  conventicles  before,  yet  I  never  heard 
snch  words  spoken.  Says  Mrs.  Hilton,  I  was 
l^lad  to  be  gone  ;  and  tells  you  of  her  unwil- 
lingnessto  stay  there,  having  never  heard  such 
wwds  spoken  against  the  government  befoi'e  ; 
and  therefore  she  set  them  down  immediately 
as  soon  as  they  came  home ;  and  they  went  to- 
gether to  the  Bull  and  Mouth,  the  Quakers 
meeting  near  Aldersgate  afterwards ;  and  that 
that  day,  or .  the  day  following,  they  wen^  to 
Mr.  Recorder,  and  gave  him  an  account  of 
what  had  past  in  their  knowledge.  This  is  the 
amwer  that  is  given  by  them  to  what  the  pri- 
mer's witnesses  say :  but  you  are  to  weigh 
dss  testinHmy  of  both  sides.  For  I  must  tell 
ym^  gputlemen,  though  these  witni'^ses,  that 
an>  for  tbe  prisoner,  are  not  upon  their  oaths, 
Tet  tiiey  ara  10  much  lUHler  the  oUigatioii  of 


givmg  true  testimony,  as  they  can  be  by  law  ; 
and  you  ought  to  have  regard  to  their  tea* 
timony,  bow  fiirit  is  consistent  with  reason  and 
with  truth.  Some  thin^  they  difiered  in  ; 
some  things  they  heard  m  another  manner ; 
whether  yun  may  believe  such  things  may  slip 
out  of  their  memories,  or  bow  that  is,  you 
are  to  consider  of  it.  This,  gentlemen,  is  the 
first  part  of  the  evidence  that  the  prisoner  hath 
given  for  himself. 

Next, gentlemen,  there  is  another  part  of  the 
evidence,  and  that  is  from  the  fifteen  witnesses', 
one  Mr.  Jolliff,  captain  Cotton,  Mr.  Fipps, 
Mr.  Veering,  Mr  Hitchcock,  Mr.  Hinman, 
Mr.  Wanly,  Mr  Strong,  Mr.  CuUoe,  Mr.  Mel-  ^ 
sam,  Mr.  Medhara,  Mr.  Winnacott,  Anne 
Bi-oadhurst,  Anne  Manning,  Isabella  Dicke- 
son ;  all  these  were  called  to  his  reputation  as 
to  his  behaviour  and  convei-sation  towards  the 
government.  They  tell  you  they  have  known 
him  a  long  time.  It  seems  the^  frequented 
the  hearing  of  him  sometimes,  when  there  was 
an  indulgence  and  a  dispensation  for  soch 
meetii^,  then  they  went  to  hear  hin>,  and 
then  he  used  to  pray  fbr  the  king ;  and  it  has 
been  observed,  tnat,  it  may  be,  meeting  with 
favour  and  kindness  from  the  king  and  govern- 
ment, he  might  be  vc^ry  well  pleased  vrith  the 
kin^  at  that  time^  though  that  turned  to  the 
prejudice  of  the  govemoient(as.we  allknew^. 
But  whether  his  complexion  altered  towards 
the  government,  when  it  was  thought  fit  to 
restrain  that  indulgence,  that  you  have  to  con- 
sider. They  say,  they  know  nothing  of  harm 
by  him,  and,  that  inay  be  true  ;  no  more  do  1 ; 
and  I  presume  you  do  not ;  if  you  do,  you  will 
tell  lis.  You  and  I,  pray  God  we  had  never 
heard  of  any  thing  of  harm  come  from  him, 
with  relation  to  the  king  and  government ;  but 
you  have. heard  what  has  been  testified  by 
these  witnesses. 

Then  there  came  two  witnesses,  that  lived  at 
sir  £dward  Hungerford's  when  tbe  prisoner  at 
the  bar  lived  there ;  one  of  them  lived  ten  years 
there,  tbe  other  four.  And  tbey  c^ive  you  an 
account,  how  he  was  used  to  pray  ^ot  accord^ 
ing  to  the  Common  Prayer)  but  he  used  to  go 
to  church,  and  he  did  pray  for  the  king  very 
earnestly,  and  heartily,  as  they  sa^r ;  he  came 
there  in'the  year  1664,  and  he  continued  then 
seven  years,  and  tbey  always  looked  upon  him 
to  be  well-inclined  to.  the  government. 

Then  you  have  an  account  of  three  servants 
that  lived  in  the  house;  one  lived  fburyeaia 
with  him,  and  that  she  frequently  heard  him  . 
pray  fbr  the  king  (for  I  would  not  willingly 
forget  a  word  that  should  make  for  the  pri- 
soner's advantage),  she  said  he  prayed  as  ear- 
nestly for  the  king  as  for  his  own  soul,  with 
as  much  zeal  and  earnestness  as  he  could  do ; 
this  is  what  she  says.  And  the  second  lived 
with  him  three  years,  and  she  does  remark  ^ 
particularly,  that  one  time  being  in  private  in 
his  own  closet,  at  prayer  by  himself,  she  heard 
him  very  earnest  m  praying  for  thekiuff:  so 
that  he  would  urge  it  as  iimNrobable,  and  un- 
reasonable, to  beheve,  that  it  he,  in  hi»  private 
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family,  and  by  bimadf,  should  aoearnettW  pray 
for  me  king  (which  was  never  intended  to  l»e 
beard  by  any  body,  and  catne  to  be  thus  beard 
by  acddent),  be  snould  in  public,  before  a  great 
congregation,  ntter  such  words  asrainat  the  \ 
king  and  ^Temment  as  are  pretended  against 
him.    This  is  the  use  he  makes  of  that. 

Then,  gentlemen,  you  have  likewise  after- 
wards, the  testimony  of  those  two  witnesses 
that  have  been  exdmined  before,  that  is,  Mr. 
Atkinson  and  Mr.  Smith;  that  whereas  you 
seem  to  say,  says  he,  I  made  a  great  i^eflection 
vpon  the  late  king,  and  his  present  majesty ; 
it  was  so  far  from  that,  that  I  used  to  teach 
upon  the  30th  of  January,  and  then  to  preach 
ooedienoe  to  the  king,  and  to  pray  for  the  king, 
and  make  sharp  invectives  and  reflectiona 
upon  those  that  had  been  concerned  in  that 
horrid,  barbarous  murder  of  the  late  king,  of 
blessed  memory ;  so  that  I  cannot  be  thought 
to  encourage  such  thuigs  as  these,  when  I  used 


to  preiush  to  my  auditory  such  doctrine,  as  1 
fiow  tell  YOU  of.  This  is  the  substance  of  that 
ipart  of  the  evidence,  as  near  as  I  can  remeiii- 
ler,  and  recollect ;  you  have  taken  notes,  gen- 
tlemen, yourselves ;  you  will  be  able  for  to 
make  observations,  according  to  what  notes 
you  Have  taken. 

Then,  gentlemen,  here  are  18  witnesses, 
Jhat  he  has  called,  to  endeavour  to  persuade 
joa  to  a  disbelief,  and  gain  a  discredit  as  to 
the  witnesses  that  are  produced  as;ainst  him. 
Now  as  to  that,  which  was  offered  oy  the  first 
witness.  How ;  that  was  but  by  a  heanay,  he 
knows  nothing  of  his  own  knowledge ;  for  my 
brother,  sir  Thomas  Jenner,  he  gives  you  an 
account  ofall  the  questions  Uiat  he  was  asked 
about ;  that  slie  nevci'  did  say  that  she  was 
present  at  the  conventicle,  but  that  Mrs.  fiathoe 
i^ul  confessed  it  to  her;  and  upon  that  con-j 
fession  she  was  convicted.  Now  gentlemen, 
it  is  a  Tery  untoward  thing  in  this  matter,  that 
Mrs.  Bathoe,  it  is  plain,  used  to  have  conven- 
ticles, and  she  is  the  widow  of  a  non-conformist 
preacher,  and  this  woman  was  so  far  from  say- 
ing, that  she  was  there,  that  she  only  insisted 
upon  it,  that  Mrs.  Bathoe  had  oontessed  it  to 
her.  So  likewise  yon  have  been  told  concern- 
ing that  business  of  Mr.  Hales,  the  conventicle 
at  nis  boose,  on  the  13th  of  July ;  it  was  so 
far  from  berswesring  that  Mr.  Hbw  was  there, 
that  though  be  was  roenlkmed,  yet  she  i^used 
before  sir  Geoige  Treby  to  swear  that  there  was 
any  sneb  conventide,  or  that  he  was  the  man ; 
she  did  sat  know  the  man,  and  could  not  say 
stny  thing  to  him.  And  my  brother  Jenner 
being  convinced  that  there  might  be  a  udstake, 
that  there  mighl  b^  no  sueh  conventide  at  Mrs. 
Batboe's,  went  as  far  as  he  could  to  retrieve 
it;  hot  it  seems  it  was  past  from  hin  into  the 
deck  of  the  peace's  hands;  I  cannot  say  any 
tlMigtoit:  but  if  you  are  satisfied  that  there 
was  no  sudi  conveBtide  at  aU,  all  that  can  be 
said,  is.  that  the  dd  womao  belied  hersdf,  and 
my  >br6tbcr  Jenner,  as  to  an  accommodation 
between  them,  did  reaolre  to  do  what  he  oooM, 
Md  proniaedto  spedt  10  the  dcrkof  the  p«ce : 


not  but  that,  for  apy  thing  ^et  appears,  this 
woman,  that  is  here  brought  as  a  witness  ' 
against  Mr.  Rosewell,  did  swear  true,  that  thai 
odier  woman  did  confess  to  h«',  thai  there  was 
such  a  conventicle;  they  indeed  have  endea- 
voured to  evince  there  was  no  such  conven- 
tide. 1  must  leave  it  to  3*00 ;  for  nothing  ap  • . 
pears  clear  of  the  one  side,  or-the  01  her. 

Then,  gentlemen,  as  concerning  her  talking 
with,  and  about  one  Games;  wherein  you  haii 
an  account  given  you  by  one  Harvey,  and  he 
advised  to  give  money,  rather  tlum  to  be 
troubled ;  but  thev  would  not  give  money. 
Now,  for  that  the  whole  answer  (that  it  may 
be  given  together)  is,  that  you  know  the  pro* 
secutor,  in  these  cases,  has  a  share  out  of  the 
penalties  that  are  uicurred  by  conventicles  ; 
and  though  it  may  be  tliat  it  was  not  so  well 
done  by  such  informations  to  compound  penal- 
ties, vet  it  is  no  evil  thing :  for  if  I  will  choose 
to  inform,  or  not  inform,  there  is,  a  right  in  me 
to  a  part  of  the  penalty  arising  from  the  offence : 
and  though  it  be  not  a  commendable  thing, 
yet  it  is  not  a  criminal  thing  for  me  to  com- 
pound it ;  for  I  do  not  observe  that  they  are  - 
proved  to  be  a  people  that  do  use  to  go  to  con- 
venticles. ^ 

Then,  Gentlemen,  there  issomcthiogto  be  ob- 
served conceminff  the  evidence  of  Cartwright ; 
He  comes  and  telteyou,  that  he  was  by,  and  one 
of  the  persons  that  went  aloi^  with  Mrs.  Smith 
to  several  places,  in  order  to  make  convictiuQe 
of  persons  for  conventides;  and  she  would 
have  him  swear  such  and  such  conventides, 
that  she  would  dictate  to  him ;  and  she  pro- 
mised, and  offa:ed  to  swear  for  the  conviction 
of  conventicles,  when  she  was  not  there:  And 
this  was  a  great  while  ago ;  btit  nobody  heard 
a  wosd  of  it  till  now,  and  that  when  Mrs.  Smith 
was  engaged  in  this  prosecution  against  Mr. 
Rosewdl.  Now  when  we  meet  with  this  sort 
of  people,  we  ought  to  consider  of  the  nature 
of  their  evidence.  It  is  certainly  a  very  im- 
probable thing,  that  any  person  shodd  come  . 
and  tell  him,  I  will  be  guilty  of  peijnry,  I  will 
be  forsworn  for  you,  if  you  will  be  torsworo 
for  me.  It  can  hardly  oe  bdieved  that  any' 
body  should  say  so  to  a  fellow,  that  you  see  in 
likdy  enough  to  detect  any  such  thing  if  it 
should  be  for  his  advantage :  And  it  had  been 
his  duty  (if  lie  liad  been  an  honest  man)  to  have 
discovered  this  to  a  magistrate  immediate!  v, 
and  detected  it,  so  as  Uiat  the  villainy  should 
have  been  pu^pished;  not  to  come  and  serve  a 
turn  upon  such  a  trial,  just  as  this  is.  And  there- 
fore, genUemen,  I  do  not  like  such  acddentul 
witnesses,  that  seem  to  drop  (t^  it  were)  out  oft* 
the  douds,  and  we  can  have  no  account  of  them 
before.  You  have  no  satisftctory  reason  how 
he  comes  in  now  to  make  this.discovery.  Here 
you  have  several  oUier  witnesses^  that  were  be- 
fore, that  give  some  account  of  her  behnviour 
in  these  matters. 

As  to  the  convictkm  that  they  talked  of,  upon 
the  IStfa  of  July,  severd  witneases  give  you  an 
aopoant  of  the  matter.  First  of  aU,  it  is  very 
appenat  by  that  bodt  that  is  produced^  mi 
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there  was  m  cottTeatidethe  Idth  of  July,  and 

Uffual  Mr.  Hudsod's;  but  fndeed  H  wundt 

«t  Mr.  Bales's  ;  and  il  ia  not  alkidged  he1re  by 

her  tbt  it  was  so.    And  for  that  other,  my 

MMr  Jeuner  gives  you  an  account,  that  upon 

llieeoBfesskMi  of  Mrs.  Batboe  there  was  a  con- 

fKtim ;  bat  there  was  no  such  conviction  of 

Hales  in  the  case,  hut  only  of  Bathoe ;  as  ap- 

pons  by  tile  record  which  hath  been  produced. 

Then,  gentleineQ,  the  nejit  question  is  eon- 

Mraiar  the  clerk  of  the  peace,  and  the  wrilin|r 

that  tSey  oA  of;  which  makes  nothing  one 

way  aor  the  other.     Then  there  are  two  wit- 

wemesj  Drew,  and  the  other  man,  that  met  with 

this  woman,  Mrs.  Smith,  in  Chmb-street,  in 

order  to  make  a  composition    for    penalties 

for  gooig  to  conventicles ;  and  they  find  oat  a 

felk^  that  used  to  go  to  conventicles,  and  thev 

fn^Aen  hiva  into  a  composition,  and  so  mnch 

ai  they  say,  were  paid  perhaps,  and  he  ought 

In  have  pa'id  more :  But  it  is  plain,  he  nsed  to 

go  10  conventicles ;  and  it  is  pretty  odd  Aat  he 

■boold  be  picked  up  on  a  sodden  there,  on  this 

mie  the  water,  to  discover  these  practices,  at 

the  instigatioo  of  the  prisoner  at  the  bar,  who 

lives  at  such  a  distance  on  the  other  side  of  the 


Tlwo,  gentiemen,  as  ibr  Mrs.  Higgenson,  I 
can  otdj  say  thb,  she  sa^rs  nothing  to  the  pur- 
pose, that  is  either  material  for,  or  a^inst  the 
prisoiiet  ;  for  she  said,  she  knew  nothmg  of  her 
own  knowledge;  and  all  that  she  did  say,  was 
bat  itearsaya  and  reporti,  not  by  way  of  down- 
tigfat  accusation  against  the  person  she  was 
prodneed  against.  And,  gentlemen,  you  are 
to  consider,  that  hearsay  and  report  is  no  evi- 
•denee  at  all ;  bat  it  must  be  what  the  witnesses 
know,  and  say  of  their  own  knowledge. 

The  next  is  a  worthy  gentleman,  sir  Jdhn 
TWiot,  and  as  to  whatsoever  he  said,  or  any  of 
his  famity  told  him,  except  he  knows  it  of  his 
awn  knowledge,  that  is  no  manner  of  evidence 
at  aH  to  take  off  the  credit  of  Mrs.  Hilton. 
But  what  she  herself  did  say  (if  it  can  be  testi- 
fied) is  evidence  against  her.    If  she  confeSt 
that  she  had  any  design,  or  was  enga^d  in 
any  practice  to  betray  the  yonng  lady  sir  John 
Taibot  taBcB  of,  that  indeed  is  a  verj'  evil  thing. 
Bvt  whatsoever  were  the  apprenensions  of 
ethers  coneeming  her  share  in  that  matter,  or 
any  of  the  Kttle  things  that  they  talked  of  con- 
oerein^  mistress  Hinon,  before  she  intermar- 
ried, it  can  signify  but  very  little  in  this  mat- 
ter.    And  when  we  ask  sir  John  Talbot  the 
^aestioo,  he  canuot  give  any  satisfactory  ac- 
count of  it ;  for  he  says  plainly,  he  had  no  con- 
versation with  her.     It  seems  it  was  not  a 
contrivance  while  she  lived  there  for  ten  years 
lifetber ;  and  it  is  pretty  hard  to  imagine  in 
toch  a  esse,  if  .she  had  been  such  an  evil  per- 
•oa,  as  they  wouM  represent  her,  in  that  time, 
AatH  had  not  appealed,  so  lar  at  least,  as  that 
Ae  had  been  discharged  the  service  long  be- 
6i«:  fW  sir  John  Talbot  is  a  person  that 
cioaat  be  thoiigbt  to  permit  any  thing  of  ill  in 
^  fiuniJy.     But  yet  withal,  he  cannot  know 
44  that  passed,  any  more  than  any  of  you,  of 


irregukrity  m  the  family.  If  indeed  they  had 
questioned  any  of  the  servants,  that  were  more 
converumt  with  her,  and  taxed  her  of  any 
thing  that  was  evil,  then  it  had  been  a  madn 
more  probable  exception ;  but  to  have  people's 
leputations  blasted  barely  by  tittle-tattle,  and 
stories,  after  persons  are  st>ne  oij|t  of  a  fiunily, 
where  they  nave  lived  for  many  years,  is  a 
matter  of  very  dangerous  consecj^uence ;  and 
any  man  in  tne  world  may  be  iniured  in  his 
credit^  if  sudi  a  thing  be  permitted .  What  su> 
John  Talbot  speaks  of  his  own  knowledge,  that 
is  evidence,  and  we  woidd,hear  it,  and  give  all 
due  regard  to  it :  But  what  was  spoken  of  con- 
cerning Hilton,  before  she  vras  married ;  what 
the  rest  of  the  servants  said  concerning  her; 
or  the  general  reputation  that  she  had  m  the 
fiimily;  that  is  no  evidence  at  alL  ^ 

Gentlemen,  in  the  last  place  there  is  a  wit- 
ness produced,  one  Dillingham ;  and  she  pre-* 
tends  that  she  is  a  woman  of  a  very  ill  reputa- 
tion;  and  that  she  wonld  have  hired  her  (as 
she'  would  have  it  believed)  to  have  sworn  ' 
against  several  people.  Now  as  to  that,  she 
would  have  done  exceeding  well  to  have  made 
a  discovery  of  this  belbre  £is  question ;  and  it 
had  been  her  duty  so  to  do;  and  not  now  to 
come,  and  drop* in,  just  when  this  question 
comes  to  be  debated  before  you :  That,  gentle- 
men, draws  a  suspicion  along  with  it,  and  a 
very  great  one :  But  I  must  leave  the  whole 
ntatter  to  you,  which  I  do  not  question  but  yon 
will  examine,  and  look  into,  as  well  as  you 
can.  Thus  I  have  offered  the  evidence  that 
has  been  ^ven  on  the  one  side,  and  on  Uie 
other,  in  point  of  fact. 

Now,  gendemen,  there  are  some  remarks  ^ 
made  by  the  prisoner  at  the  bar  (as  God  fbrlad, 
but  he  shoulu  have  the  advantage  of  whatso- 
ever can  be  observed  upon  the  evidence  given 
agamst  him),  that  is,  he  makes  a  dL^rence 
between  the  testimony  of  the  one  and  the  other 
of  these  witnesses,  about  the  20th  or  21st 
of  Geue^:  that  the  one  said  the  21st,  the 
other  the  20th:  Now,  it  is  to  be  observed,  as 
has  been  said,  that  she  that  said  the  20th,  which 
was  the  second  witness,  said  it  was  either  the 
20th  or  the  21st;  and  Mrs.  Smith  said  it  was 
so  to  the  best  of  her  remembrance ;  but  it  ap- 
pears to  be,  and  so  I  perceive,  by  all  the  wit- 
nesses, upon  the  20th ;  so  that  as  to  her  it 
cannot  be  very  material,  because  she  does  not 
swear  positively  ather  the  one  or  the  other. 

Then  gentlemen,  there  is  another  thing, 
that  is,  that  she  should  talk  of  one>  Weldy,  cap- 
tain Weldy,  or  captain  Daniel  Weldy,  when  it 
seems  his  name  was  not  Wdldy,  but  his  name 
was  captain  Datiiel ;  which  I  think  can  go  no 
great  way  in  the  case.  She  is  not  acquaint- 
ed with  the  man  himself;  she  tells  you  one 
part  of  his  name  right ;  describes  the  house 
mall  the  parts  of  it;  and  speaks  of  the  cir- 
cumstance of  his  being  at  sea,  and  being  prayed 
for  by  Mr.  Rosewell;  therein  they  do  both 
B^ree :  So  that,  though  she  apprehended  that 
his\iame  might  be  Daoidi  Weidy,  yet  it  is  so 
far  right  enough  that  it  was  one  captain  Daniel : 
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and  that  there  is  a  very  ismall  miDate'dilTer- 
enoe,  that  it  will  make  little  one  way  or  other. 

Then,  gentlemen,  be  insists  upon  the  differ- 
ence between  their  evidence  about  that  cir- 
cumstance, whether  it  was  all  upon  one  entire 
subject ;  or  part  one  part  of  the  day,  and  part 
the  other.  One  of  them  says  it  was  not  an 
entire  discourse;  for  that  about  the  rams- 
horns,  and  the  broken  platters,  and  the  stone 
in  a  slug,  was  after  two  o'clock,  alier  the  in- 
terval that  had  been,  and  the  space  of  time  be- 
tween the  discourse  of  the  King's  evil,  and 
those  other  things;  and  therefore,  says  Mr. 
Rosewell,  whereas  she  pretends  that  it  was  all 
fipokenat  thesame  time,  just  as  it  is  laid  in  the 
indictment,  that  cannot  be :  and  so  it  appears 
npon  his  own  evidence.  N  ow,  says  that  woman, 
I  cannot  so  well  teU,  whether  it  was  forenoon 
or  afternoon,  and  truly  they  might  call  it  fore- 
noon, because  they  had  neither  eat  nor  drank ; 
and  says  the  woman,  we  reckon  that  its  Ibre- 
nooD  till  after  we  have  dined ;  and  she  cannot 
tell  whether  it  was  in  the  Psalms,  or  whether 
it  was  upon  the  chapter ;  but  it  was  in  that  dis- 
course that  he  held  that  day .  She  does  gene- 
rally apply  it  to  the  whole ;  and  that  in  the 
day's  discourse  (all  which  time  she  staid,  till  all 
was  over)  such  words  did  pass.  You  have 
heard  the  difference  that  is  between  the  two 
witnesses,  and  vou  did  well  to  connder  of 
it,  if  you  think  tncre  is  any  thing  material  in  it. 

Gentlemien,  I  must  confess  it  carries  a  notable 
sort  of  testimony  in  it,  of  which  you  are  judges 
i6id  will  weigh  it  according  as  it  ought  to  be 
weighed.  First,  That  these  people  should 
luckily  hit  tegetlier  concerning  the  king's  evil, 
and  that  there  was  such  a  discourse  as  is  laid  in 
the  Indictment  about  it,  and  of  the  prophet's 
praying  for  the  people  for  the  cure  of  tne  king's 
evil  and  then  they  should  be  immediately  healed. 
And  on  the  other  side  it  is  pi'eity  strange  ^as  he 
urges  for  himself)  that  that  should  be  pervert^ 
ed,  which  he  spoke  concerning  the  prophet's 
praying  for  the  kioff,  and  thereupon  his  hand 
being  healed,  whereby  the  prophets  have  the 
honour  (as  he  says)  sometimes  by  prayer,  of 
curing  the  king's  evil:  so  that  something  or 
other,  there -is  in  the  matter,  that  gives  a  m%h- 
ty  countenance  to  what  the  witnesses  sp^ik. 
There  is  a  ceilain  sdrtof  occasion  given  (as  one 
would  say)  for  such  expressions  as  they  have 
testified ,  m  his  discourses. 

Then,  when  they  come  to  talk  concerning 
the  rams- horns  and  the  platters,  the  witnesses 
■ay,  we  heard  nothing  concerning  platters, 
much  less  of  pewter  platters  ;  no,  it  was 
broken  pitchers,  and  tliat  was  occasioned  by, 
and  had  relation  to  a  text  (says  Mr.  Rosewell) 
about  Gideon,  how  easily  he  discomfited  the 
Philistines'  army,  and  there  was  no  such  tiling 
as  any  discourse  concerning  the  king,  or  the 
government  or  any  relation  thereunto ;  it  was. 
ooly  a  phrase  used  by  me  in  the  pulpit,  to  shew^ 
how  great  a  matter  might  be  done  by  little 
means.  And  so  likewise  concerning  the  stone 
in  the  sling,  that  being  an  occasional  instance 
too  what  great  mirs^es'  have  been  brought 


ab6ut  by  little  means  and  circomstances :  I  . 
have  instanced  in  that  (says  he)  how  David 
killed  Goliath  with  a  stone  out  of  a  sling,  and 
that  our  Saviour  Jesus  Christ  cnred  the  blind 
roan  by  a  little  spittle  mingled  wit]]  clay.  So  that 
he  would  insinuate,  that  those  words  that  were 
spoken  were  not  with  anv  such  intention  as  the 
king's  counsel  would  make  it,  and  as  the  indicia 
ment  insinuates ;  but  only  in  a  common,  ordinarr 
preachment,  as  inferences  from  such  and  aucli 
scriptures.  And  whether  this  that  he  talks  of| 
was  the  discourse  he  held  at  that  time;  or 
what  the  witnesses  speak,  must  be  left  to  you ; 
thev  having  sworn  it.  And  this,  as  I  take  it, 
is  the  substance  of  the  evidence  given  by  th« 
one  and  the  other  side. 

Then,  gentlemen,  Mr.  Rosewell  pat  the 
ijpiestion  in  the  morning,  and  he  seemed  to  in- 
sist very  much  upon  it  in  point  of  law,  that 
the  disoourses  of  a  madman  cannot  be  treasoRv 
It  is  true,  that  such  discourses  cannot  be  trea- 
son, if  yon  take  madmen  in  the  true  sense, 
that  the  law  commonly  takes  it.  All  tniitor^s, 
all  knaves,  and  villains,  are  some  way,  and  tn 
some  sense,  madmen ;  for  no  person  can  sLct 
with  any  reason  in  any  such  affairs.  '  Traesoa 
is  not  to  be  committed  upon  the  foundation  of 
reason.  Therefore  upon  his  asking  of  the 
question  of  the  witnesses,  what  reason  therv 
was  for  him  to  use  such  expressions ;  I  told 
him,  you  did  it,  according  as  the  indictment 
says,  which  is  drawn  according  to  the  prescripts 
of^the  law,  by  the  instigation  of  the  devil ;  you 
did  it,  no* only  without  reason,  but  against  rea- 
son. 9ut  if  the  bare  saying  tliat  it  was  agaiosC 
reason,  and  that  therefore  a  man  was  a  mad- 
man, would  serve  the  turn,  there  would  he  ne 
traitor  according  to  that  rule ;  because  ever^ 
traitor  would  be  a  madman.  Every  traitor  n 
a  madman  ;  but  every  madman  is  not  a  traitor. 
A  madman  in  our  common  acceptation,  is  one 
that  is  captivatedin  his  senses,  not  one  that  ia 
corrupt  in  his  will  and  affections,  which  tnustt 
be  the  definition  of  a  traitor :  so  that  the  argu* 
ment,  I  must  tell  you,  is  fallacious.  Everj 
man,  tliat  is  deprayed  in  his  mind  and  afrectioii% 
is  a  madman,  so  as  to  he  an  enemy  to  the  go- 
vernment, or  to  mankind  ;  but  he  is  not  such 
a  madman,  as  is  commonly  meant  by  that 
word;  one  whose  words  may  be  inistakeii, 
because  of  some  disorder  in  his  understandii^ 
so  as  to  be  excused  from  the  accusation  of 
treason.  Therefore  whatsoever  consequence 
there  may  be  of  the  thing,  I  must  tell  yon,  aU 
men  that  talk  after  this  rate,  that  this  person  ia 
accused  to  talk  in  his  pulpit,  they  are  everyone 
traitors,  and  so  madmen ;  for  every  traitor  is  a 
madman;  and  if  in  case  Mr.  iRosewell  be 
guilty,  he  is  in  that  sense  a  madman.  It  »» 
true,  in  other  things  you  find  him  a  man  of 
very  notable  understauding,  a  man  of  a  very 
great  insinuation,  one  tliat  has  a  great  deal  of 
knowledge  in  the  tongues,  looked  upon  to  be 
a  very  learned  and  ingenbus  man  \  who  was 
thought  iit  to  be  a  tutor  to  Sir  Edward  Hun- 
gerfbrd's  children ;  and  has  bad  very  many 
Earned  diseovrses,  and  shewn  himself  a>  ba  n^  - 
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mtM^wmjmtAftBttt,    Tbongh,  if  be  be  a 
'    '    ^  BpdB  ibis  evideDoe  that  is  given,  he  is, 
tine,'  a.  traitor,  and   caciMqueBtly  a 
J  f9t  |»ieachuifr  «mI  puUisbing*  sdch 

i  as  tUs,  that  will  not  serve  to  excuse 
Ua  Iran  his  trsason :  but  the  rather,  because 
le  ii  a  man  ef  ao  moeh  Searaing^,  it  aggravates 
tbs  trcaasti,  as  it  must  needs  do  to  any  body 
ktbe  vrerid  that  considers  it.  For  he  under 
that  pretencse  offering  to  preach  his  doctrioe  as 
gsspd  strath  lo  ignorant  people,  it  seems,  300 
sr  oMva,  of  all  trades  and  persoasioiis,  whose 
dvty  it  was,  aooordiog  to  law,  to  have  been 
then  at  diorch ;  men  of  strenffth  and  ability  of 
badff  ,  as  lliey  appear  to  be,  for  the  service  of 
the  govemmeot ;  for  these  people  to  be  de- 
fcaacbsd  into  sudi  doctrines  as  these,  of  stand- 
ng  to  their  priDCiples  against  the  government^ 
Aenore  leanied  ne  man  is,  the  greater  and 
blacker  ia  ^  crime  of  that  man  that  is  guilQr 
ef  it.  God  knows  whether  that  be  Mr.  Rose- 
wuiPscaap,  and  vott  that  are  of  the  jury  are  to 
try  it:  lodoitvader  pretence  of  preaching  the 
paspel  is  Ihc  worst  waj  of  doing  it  that  conld 
Ke  takes  ;  to  «|uote  scnptura  for  rebellioo  adds 
to  the  evitae,  as  it  did  to  that  of  those  black  vil- 
laisa  dm*  were  concerned  in  the  murder  of  our 
kledbead  sovereign,  who  has  been  so  often 
mentioned;  they  were  generally  the  preaGbers 
ef  the  late  times  that  contributed  to  l&at  horiid 
■TiBaiBy. 

CiBlintin,  it  is  notoriously  known  to  you  in 
fihm  aocursed  late  hellish  conspiracy  against  bis 
sacred  and  most  merciful  majesty,  our  sove- 
reiga  that  now  is  (whom  I  pray  God  lon^  to 
reign  over  us)  those  that  liad  an  hand  in  the 
iaieotion  to  destroy  him,  and  his  royal  brother, 
wew  a  great  nuny  of  them  bladc-coat  dissen- 
tors  to  the  charsh  of  England ;  and  I  cannot 
say  1  know  any  one  member  of  the  church  of 
Bsgland  that  had  any  hand  in  it  at  all.  How 
SBany  of  than  stand  now  convicted  by  outlawry 
ftr  that  Moody  treteon,  I  won't  say  all  parsons, 
Val i^eiierally  all  of  them  dissenters^  and  w« 
baiiw  these  are  those  base,  profiigate  villains, 
always  made  use  of  in  th^  base  sinks  of  re- 
bsUiiA.  And  tfiey  are  the  common  sewers  of 
&etioii,  these  conventicles  are,  and  of  ti-eason 
tad  eonsfnr^  against  the  sfovemment  in 
cbnrdi  aad  stato.    God  be  praised,  we  have  a 

I  that  teaehes  us  much  better,  a  religion 

bed  hy  the  lawa  of  the  land,  and  with 
that  deesBcy  ef  worship,  and  care  of  the  souls 
sfaMH,thal  may  bring  us  aO' to  heaven,  by 
As  grace  ef  God,  if  we  please  to  hearken  to 
the  difltates  of  it,  and  to  mind  what  is  injoined 
«%  e«r  doty  t»y  the  law  )  but  when  people  are 
ftMs  deloded  by  the  insinuation  of  sucli  false 
tfach^ss  and  ma  into  fikction  and  discontent, 
Ibcnihef  will  soon  ran  into  rebdlion  too.  And  1 
ipeak  this,  Ae  rather  to  deter  and  give  wam- 
hgto  stlicr  yeeplo,  to  have  a  care  how  they 
fnw  ftsar  sash  places,  and.  snoh  practices, 
%■  to  aflbei  you. 

hers  you  have  bad  Hiutt  wit* 
Bcd  ai^st  the  prisoner,  whs 
i  Ihr  a  crhM  sf  high^treasoii.    1 
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must  confev,  I  have  taken  v^  a  great^dsal  sC 
tlie  time;  and  a  great  deal  of  the  tinM  was 
taken  up  before ;  but  there  is  ao  time  too  long, 
wherein  a  question  of  so  mighty  moment  as 
this  is,  is  to  be  decided :  the  goverameat,  Ibar 
preservation  of  our  king,  the  piesenralisii. 
of  onr  religion,  the  preservation  of  onr  kwa, 
are  all  concerned:  for  by  the  deatmotioii 
of  our  king,  and  of  our  govermcot,  our  ra*< 
ligion,  and  all  that  is  near  and  dear  to  us 
in  the  world,  will  run  a  great  hasard,.if  not 
oome  to  a  total  destruction ;  and  h  am  sura 
it  did  come  near  to  it  in  a  former  tune,  by 
thb  very  sort  of  way.  .Tberefove  I  injoia 
you,  in  the  presenoe  of  the  Almighty  God,  let 
neitlier  displeasure,  nor  any  sort  of  personal 
animosity,  m  anv  thing,  that  has  been  cootract- 
ed  by  hearsay  mm  wroad,  nor  any  imsghia* 
tions  that  have  been  suggested  here  wiuioiit 
proof,  any  way  direct  you  m  the'cOnaideralioii 
of  this  cause  against  the  prisoner  at  the  imrw 
But  go  aoeocding  to  the  evidence  that  has  bees 
hers  before  you,  on  the  one  side  and  on  the 
other  side,  for  as  on  the  one  side  you  ass 
not  to.  be  corrupted  by  common  talk,  sr  any 
prejudice  against  a  party  or  a  faction;  ao  aas 
you  not  to  be  misl^  by  any  affirmalioii,  or 
reflection,  or  comment  that  the  prisoner  has  ^ 
made  or  said  for  himself,  other  than  what  ia^ 
supported  by  the  testimony  of  these  witnesses 
that  he  has  produced,  ana  whose  evidence  is 
left  to  you  to  consider :  for  you  must  not  be 
led  by  any  circumstances,  or  by  discouraesy 
but  wnat  19  sworn  on  the  one  side  for  the  king* 
or  testified  on  the  other  for  the  prisoner.  And 
therefore  I  can  with  all  freedom  and  zeal  for  the 
government,  and  all  due  compassion  to  the 
prisoner  at  the  bar  (whom  with  all  my  soul  i 
am  sorry  to  see  aoeused,  or  indeed  any  man, 
of  such  a  crime)  leave  this  matter  entirenr  upon 
the  evidence  that  has  been  given.  And  though, 
I  say,  1  am  soiry  to  see  him  accused  ;  yet 
such  transgressioas  are  a^[gravatod  now,  when 
we  live  in  an'  agej  wherein  we  have  ail  pease 
and  plenty,  while  the  rest  of  our  Beigbaonrs 
are  wallowing  in  their  blood  round  amwt  us  ; 
some  we  have  heard  of,  are  brought  to  the  ne- 
cessity of  eating  the  meat  filthy  and  basest 
animals,  that  never  was  designed  for  the  food 
of  man ;  I  say  when  all  our  aeighbours  ars  ^ 
groaning  under  the  miaeries  of  war  (blessed  be 
God),  we  live  and  sleep  quietly  muier  our  own 
vines  ;  we  eojoy  the  benefit  of  bchig  sobieota  to 
a  gracious  kiaig ;  we  enjojr  the  full  extent  of 
our  laws,  which  are  sumdsnt  to  secmeosr 
liberties  and  properties ;  and  no  man  oaa  be^ 
brought  (no,  not  one  of  the  meaaeit  snbieots 
the  king  has)  to  such  an  untiiaely  end,  but  by 
the  true  methods  of  justice. 

He  is  to  be  tried  by  yea,  gendemen,  wh« 
are  gentlemen  of  qualitv  of  ^e  ooanty  where 
the  met  is  alledged  to  bs  eomatitted ;  agahist 
whom  he  might  have  made  hit  challenges  and 
exceptions,  S  he  had  any  isaaon,  as  he  dU 
against  the  others,  according  to  the  libefty  the 
hkw  allows  him,  withoot  any  roasoa.  •  So  that 
ysu(|taodiiidiibi«itbe|yirseii  the  king  andths 
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prisoner  at  the  bar,  to  try  this  cause,  whether 
•Be  be  siiiity,  or  not  guilty  of  the  treason  of 
>  which  he  stands  accused,  lu  case  the  late  in- 
tended rebellions  and  insurrections  bad  taken 
the  designed  effect,  according  to  the  doctrine 
preached  in  these  sermons,  of  standing  Ao  prin- 
ciples, and  overcoming  enemies ;  and  what  se- 
▼eral  ofhis  brethren,  who  stand  now  accused  of, 
and  are  upon  prosecution  (and  for  ought  1  know 
every,  one  of  them  might  be  actually  engaged), 
I  say,  in  case  such  a  thing  had  Wen,  thera 
bad  been  nothinj^  but  cutting  of  throats ;  there 
had  been  no  justice  for  any  subject  to  have  ex- 
pected ;  no  methods,  or  proceedings  ot  law  ; 
nut  destruction  would  hard'  come  upon  us  like 
an  armed  man. 

Therefore^  gentlemen,  as  the  evidence  has 
been  long,  so  I  hope  you  will  give  me  your 
pardon,  that  I  have  heen  the  longer  in  insisting 
upon  it ;  andy  according  to  my  best  understand- 
ii^  and  memory,  I  have  given  you  the  best 
account  I  can,  both  of  the  evidence  for  and 
against  the  prisoner.  You  are  judges  of  tlie 
lact ;  and  I  pray  God  dh-ect  you,  and  guide  you 
and  your  consciences,  that  the  truth  may  be 
discovered  by  your  verdict. 

RoiewelL.  May  a  loyal  subject  speak,  my 

X.  C.  J.  No,  Mr.  Rosewell ;  after  the  Jury 
ute  charged  by  the  court  you  are  not  to  say 
any  thing.  Swear  an  officer  to  keep  the  Jury. 
[Which  was  done.] 

Then  the  Jury  withdrew  into  the  usual  room 
for  such  purposes,  to  consider  of  their  Verdict  j 
and  afterwards  tliey  i*etfimed  into  court. 

ClerJc  of  the  Cromi,  Crier,  take  the  appear- 
ance of  the  jury. 

Crier,  Sir  George  Sheers. 

Sr  Qeorge  Sheers.  Here. 

Crier.  Vous  avez  Sir  George  Sheen,  &c. 
— — '  fAnd  80  of  the  rest. 

CI.  qfCr.  Gentlemen,  are  you  agreed  in 
your  Verdict.^ 

Jury.  Yes. 

CI.  qfCr.  Who  shall  say  for  you  ? 

Jurif.    Our  Foreman. 

CLofCr.  Thomas  Rosewell,  hold  up  thine 
band.  [Which  he  did.]  You  of  the  juiy, 
look  upon  the  prisoner.  How  say  you  ?  Is  he 
Guilty  of  the  nigh- treason  whereof  he  stands 
indicted,  or  Not  Guilty  ? 

Foreman.  Guilty. 

CI.  qfCr  What  goods  or  chattels,  lands  or 
tenements,  had  be  at  the  time  of  the  high- 
treason  committed,  or  ait  any  time  since,  to 
your  knowledge? 

Foreman.  None,  that  we  know  of. 

Ro8.  Then  the  Lord  have  mercy  upon  tlie 
jury!  My  lord,  I  humbly  request  this  favour, 
that  tfaey  may  be  asked  separatim^  whether 
tbey  be  all  of  the  same  opinion. 

L.  C.  J.  That  is  never  done,  Mr.  BoseweU, 
anless  there  be  any  difierence  sugfgjested  from 
amongst  themselves. 

Rot,  I  ask  it  in  regard  to  them  themselves  ; 
n  I  bare  beard  miDj  tunes  the  jury  go  by 


^, 


the  major  part ;  and  I  vrouM  know  wbedier, 
they  be  all  of  that  opinion.  Therefore  1  beg 
they  may  be  asked  that  qoestioD. 

X.  C.  J.  You  must  be  contoited,  Bfr.  Rose- 
well;  in  case  there  were  any  difference,  we 
should  hear  of  it  from  amongst  themselves. 

CL  qf  Cr.  Then  heaiken  to  your  Verdict,  as ' 
the  court  has  recorded  it.  Yon  say  that  Thomas 
Rosewell  is  guilty  of  the  high-treason  whereof 
he  standrindicted  ;  but  tliat  he  had  no  gooda^ 
chattels,  lands  or  tenements,  at  the  time  of  the 
high  treason  committed,  or  any  time  since,  to 
youf  knowledge,  and  so  you  say  all  ? 

Othnes.   Yes. 

CL  of  Cf.  Gentlemen,  the  court  dismissetb 
you. 

L,  C.J.  Marshal,  you  must  take  him  into 
your  custody,  being  now  convicted. 

if  09.  My  lord,  1  would  heartily  beg,  ibr  tbe 
jury's  sake  themselves,  that  that  question  may 
be  asked  of  them. 

L.  (^  J.    We  must  not  indulge  any  innova- 
tions.   It  is  not  usual.    You  lilay  ask  them,  if 
on  please ;  see  whether  they  will  answer  yoii. 
'^e  must  go  according  to  the  tonus  of  law. 

Ros.  Then,  my  lord,  if  all  these  gentlemen's 
estates  were  joined  in  one,  1  would  not  chaoM 
conditions  with  that  man  of  them,  who  should 
possess  the  whole. 

jL.  C.  J.  Mr.  Rosewell,!  we  must  bave  na 
reflections  upon  the  jury. 

Then  the  prisoner  was  taken  away,  and  the 
court  broke  up. 

Die  Lunoe  24  Nov.  1684.    B.  Regis. 
DoMiNUs  Rex  v.  RoseweiX. 

This  day  Mr.  Rosewell  being  brought  up  t« 
the  court,  to  receive  sentence,  the  court  |iro- 
oeedefl  as  follows : 

L.  C.  J.  Brother  Jenner,  bave  yon  any 
thing  to  move  ? 

Serj.  Jenncr.  My  lord,  we  wait  upon  tbe 
prisoner  at  the  bar,  to  desire  judgment  upon  the 
conviction  that  was  here  thepther  day  for 
higli-treasori. 

X.  C.  J.  Against  •  the  prisoner  at  the  bar  da 
you  mean  P 

Serj.  Jmntr.    Yes,  Sir. 

L.  C,  J.    llien  call  him  to  bis  judgment 

CL  of  Cr.  Thomas  Rosewell,  hold  up  tbj 
hand.  [Which  he  did.]  Thou  hast  beoi  in- 
dicted for  high-treason,  in  compassing  and 
imagining  the  death  of  the  king,  and  the  sub-. 
version  of  tlie  government:  Upon  that  in- 
dictment thou  hast  been  arraiaroed  :  Upon  that 
anaiffument  tUou  hast  pleaded  Not  Guilds 
And  \Qv  thy  trial  thou  bast  put  thyself  upott 
God  and  thy  country;  which  country  vam 
found  thee  Guilty.  What  hast  thoa  to  say  for 
thyself  wherefore  judgment  should  not  be 
givai  s^ainst  thee,  to  die  aeoordinff  to  the  law  ? 
[Then  he  was  made  to  kneel  and  rise  again.  j| 

RosewelL  My  lord,  I  bmnMy  bope 
that  your  lordship  will  not  give  sentence 
against  me  upon  this  indif^ent,  consideEiiig 
tbedrGHinstaiiceeofit,    Ihave»a9yloii),pni« 
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tHled  to  tias  hoDounUe  court,  in  the  presemse 
afthe  great  God,  the  searcher  of  hearts,  my 
ioDMeacy  io  this  case ;  but  I  have  been  found 
gmtf  by  the  jurv,  on  whom  the  Lord  have 
■er^'.  I  do  sttU- protest  my  detestation  and 
attomice  of  the  fact,  even  in  my  Tery  soul ; 
mil  dohambly  beg  your  lordship  and  the 
amrt  to  compassiooate  my  present  condition ; 
and,  with  humble  submission  to  your  lordship,  1 
would  entec  into  my  discourse  upon  that 
kjrpodieras ;  for  I  would  be  still  taken  thus, 
•fcn  in  this  conviction  to  deny  the  thesis, 
that  I  ever  was  goihy  of  speaking  such  words 
as  are  laid  in  the  indictment.  But  u|M>n  the 
hypotbcaiSp  aapposingr  that  I  were  guilty,  I 
do  numbly  conceive  that  these  words,  as  they 
are  hid,  are  not  Treason.  They  are  very 
Uisii  and  u^y  words;  and  may  be  a  yerv 
neat  misdemeanour  inlaw  (it*  true,  which  still 
1  BUMt  over  and  over  again  insist  upon),  but. 
^ey  are  not  treason.  And  I  beg  your  lord- 
^  will  do  me  the  favour  to  let  the  Indict- 
BKBt  be  read  once  more. 

X.  C  J.    Ay,  with  all  my  heart. 

Hoi.  I  humbly  thank  ^our  lordship  ;  I  de« 
are  it  may  be  read  in  Latin. 

L.  C.  J.    Read  it  to  him  m  Latin. 

,  Sutrey  s$.  Juratorespra  Domino  Rege  super 
Sicramentum  suum  prsesentant,  &c. 

[The  whole  Indictment  was  read.] 

Hog,  I  humbly  thank  your  lordship.  There 
sfe  qome  things  that  I  shall  offer  to  ^oor  lord- 
ship in  arrest  of  judgment  out  of  this  indict- 
ment I  and  I  request  your  lordship  to  hear  me 
with|»atieoce,  being  here  for  my  life.  I  pray 
rndganeat  may  be  arrested  for  these  causes  : 
Tm  there  is  not  any  crime  sufficiently  set  forth 
ibr  your  lordship  to  give  judgment  upon .  My 
lof4,  I  hamU  V  take  it  for  granted,  that  in  all 
iodSctments  or  treason  there  must  be  some  par- 
^eolar  matter  of  treason  assigned  ;  and  that  it 
u  not  a  sufficient  indictment  in  general,  that  a 
man  did  intend  to  depose  the  king,  or  to  raise 
tafadfion,  without  some  Overt-  act  positively  as- 
serted to  be  done  by  that  person ;  the  general 
intention  being  only  an  inducement  to  the 
cfaacge.  The  Special  matters  that  set  forth  the 
particolar  acts  of  treason,  are  those  that  make 
the  real  charge,  upon  which  the  court  and  the 
jury  are  to  proceed.  Now,  my  lord^  if  that 
spedai  matter,  that  is  alledgedfbe  insufficient, 
with  an  humble  submission,  though  there  be 
never  so  many  such  sorts  of  facts  proved,  and 
fiMiad  by  the  jury,  the  party  cannot  be  con- 
victed of  high-treason  :  For,  in  this  case  the 
party  has  the  same  advantage  to  except  against 
the  particulars  alledged,  to  prove  the  general 
laggpstfd  treason,  as  against  the  genertu  trea- 
■snjtselfl  ^Now,  with  humble  submission,  my 
M,  again  I  say;,  that  the  matter  here  sug- 
Rsledis  insufficient,  as  will  evidently  appear 
■y  what  I  am  going  to  offer  to  your  lordship. 

The  first  and  principal  objection  that  I  have, 
is  against  the  innoendos,  which  are  so  many, 
u^fOstrange^XD  theS^  words  that  are  alledged 


against  me.  These  innoendos,  my  lord,  I  say» 
-are nought  and  void;  and  I  presume  that  it 
will  be  allowed  to  me,  upon  reading  of  the 
words  by  themselves,  aS'bad  and  as  foolish  as 
.they  are.  Without  these  innuendos  there 
could  nothing  be  made  out  of  such  words  as 
xthese  are,  neither  treason,  nor  any  thing  else. 

Then,  my  lord,  in  the  second  place,  laying 
aside  the  innuendos,  T  must  insist  upon  the  re- 
pugnancy and  insensibili^  of  the  words  laid  in 
the  indictment,  being  in  Latin,  and  such  Latin* 
as  I  believe  your  lordship  never  saw ;  and 
upon  these  two  points,  I  desire  that  judgment 
may  i^  arrested,  and  I  humbly  pray  counsel 
majr  be  assigned  me  to  make  them  out  in  bet«^ 
terform. 

X.  C.  J.  What  say  vou  to  it,  brother  Jenner^ 
and  theking*s  counsel  P 

ISeij.  Jenner.  I  cannot  see  that  he  has  al- 
ledged any  objection,  which  here  requires  an 
ans%vec  from  any  of  us,  that  are  of  counisel  for 
the  king. 

L,  C.  J.  Yes,  brother ;  methinks  he^does. 

Att,  Gen,  If  he  does  pretend  to  obfectagainst 
any  of  the  overt-acts  alledged  in  the  indict- 
i'ment;  3rour  lordship  observes,  this  indictment 
is  upon  the  statute  of  the  13th  of  diis  king> 
wherein  words  are  made  treason,  if  they  in- 
tend any  hurt  or  imprisonment  to  the  king'a 
person .  For  his  objection  as  to  the  Innuendos^ 
he  does  not  assign  wherein  they  are  repojjfnant^ 
or  insufficient.  He  does  assign  in  partunihuv 
indeed,  that  it  is  insufficient,  bdn^  a  general 
crime;  which  yet  he  does  not  say  is  not  suffi*- 
cientlj'  laid ;  for  it  is  said,  that  he  did  compass 
and  imagine  the  death  and  destruction  of  the 
king  :  And,  to  effect  that  compassing  and  ima-  , 
gination,  he  did  speak  such  and  such  vvords, 
which  by  the  statute  are  made  treason  if  they 
tend  to  attempt,  by  preaching  or  writing,  any 
imprisonment  or  harm  to  the  king's  person. 
Then  for  him  to  come  to  talk  of,  '  staging  to 
'  their  principles,'  after  he  had  spoken  of  *  two 

*  wicked  kings  together,'  meaning  the  latft 
king,  and  the  present,  and  that,  ^  then  we  should 

*  overcome  our  enemies,'  what  is  that  but 
preaching  in  order  to  raise  a  rebellion  and  in- 
surrection, tending  to  the  destruction  of  the 
kin^,  and  his  government  ?  All  this  is  laid  in 
the  indictment ;  the  jury  find  it  spoken  ma- 
liciously, and  with  such  an  intention  as  we 
have  laid ;  and  therefore  we  think  that  it  is  suf- 
ficient. 

Z.  C.  J.  But,  if  I  take  the  gentleman  right 
(for  I  tell  you  beforehand  justice  must  be  done 
to  all  people  impartially,  the  crime  is  a  very 
great  crime  that  he  sunds  accused  of;  and 
the  jury  have  found  him  gnilt^  of  the  crime 
laid  in  the  indictment :  But,  if  I  take  him 
aright)  he  does  not  say  that  words  are  not 
sufficient  to  create  a  treason,  but  the  words 
here,  as  they  are  laid  in  this  indictment,  are 
not  sufficient:  And  as  I  take  it,  there  is  no. 
great  difficulty  in  the  matter ;  but  the  words 
would  have  been  sufficient  to  have  supported 
the  accusation,  if  they  be  v^ell  laid.  But  the 
question  is,  whether  the  words  that  you  have 
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laid  here,  be  so  poflitiv^  trffirmed  toiiiiTe  been 
^poALen  bj  the  ^iEtooer  and  to  rdate  to  the  g(S 
Tcmment,  as  wer  sQght  is  be  in  ana  indictment 
0f  hi^h-tiessob  f 

Ait.  Gen,  That  the  indictroetft  muM  im^ 
•Dt ;  and  the  jury  hwt  foand  him  gtnltyy  ac- 
cording to  the  indictment. 

X.  £.  J.  But  that  is  bis  objection)  they  are 
«ot  sain  the  indictmant' 

Att.  Oen,  My  knrd,  they  sre  laid  as  the 
ifitliesses  sirore  them :  as  your  lordship  esn- 
iNvt  bat  renwiDber. 

L.  C.  J.  That  tiiey  are  not  positively  af- 
irmedy  bolviily  aYle^|^  wvier  an  mnuendo; 
Aat  is,  be  spoke  snob  and  saoh  words,  whereby 
be  compared  the  kingf  to  Jeroboam,  and  the 
like;  9jaA  we  l|ad  two  wickM  kin^  tc«nether, 
but  if  we  would  stand  to  otir  princip^,  we 
ahouM  orercome  our  enemie«,  innuendo  the 
Jbmff.  The  alled^ng  of  the  words  spoken 
in  the  mdictment  is  positive,  if  there  be  suffi- 
cient matter  in  the  words  to  make  them  ap- 
pKciMe  to  the  government,  so  as  to  make  it 
lKMo».  Bat  If  yon  ontjSay,  he  spoke  them 
innxtendo  so  and  so,  that  is  not  positive  enou£fh 
to  make  the  indiotment  good.  I  take  it  the 
ol^^ostion  runs  that  ivay . 

R<»,  My  Ittd,  I  humbly  thank  your  lord- 
ship  ifer  expladniog  my  meaning :  rtisao. 

L,  C.  J.  Ill  an  action  on  the  case,  if  you 
■iylfae^deftsidaAt  Spake  such  and  such  words, 
if  yott  do  not  lay  it  that  We  spoke  them  of  the 
piintiff;  innMndo,  The  nkintiff;  ili  repeat- 
vag  the  words  won»t  do.  «o  Iicre,  if  you  had 
brooifht  it  in  the  indictment,  that  having  dis- 
•Hlrseofthelale  king  and  this  king,  he  had 
spoken  these  words,  <  We  have  now  bad  two 
<  widnd  kings^  &c.*  you  then  had  brought  it 
hme  to  him :  but  you  do  not  lay  it  that  it  was 
spokenof  them  at  all,  but  only  in  the  Innuendo ; 
whereas  you  ought  to  say,  first,  That  he  spoke 
•f  the  late  king,  and  this  king ;  and  tiien  said. 
We  hav<e  l^ad  two  widced  kings  together,  in- 
msend^  the  late  kilig,  and  this  king. 

Ati,  Oen.  My  lord,  1  do  not  Imow  how  #e 
cmdd  bai'e  done  it  better  than  we  have  done. 

X.  C.  J.  Look  ye,  we  give  no  opinion  ;  but 
Ibe  obfeelioa  has  weigfht  in  it,  upon  my  word. 
As  I  told  yon  before,  in  common  cases,  an  ac- 
tieii  of  ifie  case  tbr  words,  or  the  like,  you 
m»t  lay  a  cononranication  concerning  the 
piiintiff;  or  tta  intntendomW  not  be  a  sufficient 
averment  of  its  being  spoken  of  hiiii.  In  an 
tfottem  bf  the  case  for  words,  till  within  these 
•aren  or  eight  years,  they  were  obliged  to  lay 
a  Coilo^um  of  the  }>laiirtifr,  and  of  bis  trade ; 
aad  that  to  defame  him,  were  spoken  of  him 
a*  suoh  a  time  such  words,  as  that  he  was  a 
^beating  knave;  where  the  word  knave  vronld 
.Itaur  an  action,  a  bare  titTttt^(/o  Would  not  do, 
Aa(t  was  not  enongh.  But,  now  I  confess, 
afcKe  deolaMions  are  made  a  little  more  con- 
cise, you  need  oidy  say  *  dixit  de  quserente,' 
mush  add  sueh  words  without  a  Colloquium^ 
hot  yen  mnstaver  it  to  be  spoken  of  the  plain- 
tMT.  I  never  thong^ht  it  good  in  sueh  a  case, 
totiy  Kf  a  aie«ihant,lieisabapfaruplki«va 


{in^endo  tite  plaintiff),iiiriett  h«  say  1i«  wffkit 
of  his  trade  and  merchandise.  So  tlwt  the  cb* 
jeetlon  does  seem  to  carry  very  tnach  weigM 
in  it. 

Solicitot  General  (Mr.  Finch).  My  lofd,  «f 
your  lordship  would  ^ve  me  leave,  I  would 
endeavour  to  answer  the  case  as  your  letdshil^ 
has  put  it ;  for,  my  lord,  no  doubt  in  aB  com- 
mon actions  of  the  ease  for  words,  it  must  be 
averred  that  (he  words  were  spoken  de  penma 
of  the  pluntiff ;  hot  the  first  part  of  the  kdict* ' 
ment,  m  this  case,  skews  that  the  words  musl 
be  spoken  of  the  person  of  tlie  king,  and  of  the 
late  king;  for  it  says,  he  (Kd  conspire  the 
death  anl  destruction  of  the  king,  and  to  de- 
pose him  from  his  government,  and  to  raanifost 
that  traiterous,  wieked  intention  bf  his ;  Mm 
intent  tone  he  did  spesdc  these  words  of  the  ga^^ 
vemment,  •  We  have  had  two  wiciced  ki^ 

<  together,'  meaning  this  king  tod  the  ISsfee 
king. 

X.  C.  J.  [f  you  had  said  so,  that  he  speke 
these  words  of  the  king,  you  had  answered 
my  objection ;  but  the  conspiiacy  of  the  death 
ot  tlie  king  being  only  a  general  form  fcr 
treason,  will  not  make  goml  an  indictmetfr 
of  high  treason ;  but  you  must  shew  aome 
acts  or  words  to  evince  an<l  prove  that  that  was 
his  intention ;  that  l^e  did  either  speak  such 
and  such  words,  or  did  such  and  such  actiona. 
It  is  not  a  good  indictment  to  prove  that  he  did 
conspire,  for  he  spoke  such  and  such  words, 
but  that  to  carry  on  bis  conspiracy  he  did  speak 
such  and  such  words  of  the  govemmeni,  Ihat 
must  be  positively  aliedged. 

Sol.  Oen.   We  do  so,  my  lord ;  for  we  my, 

<  et  ad  easdem  tt^andas  pruditiones,'  Sec.  *  pe* 

<  rimplendcs,'  be  spoke  sudi  and  such  woras^ 
We  have  had  two  widced  kings  togedier,  i*- 
nuendo  ihh  king  and  die  hite. 

X.  C.  J.  You  have  innuendo' d  it  too  mucb, 
I  do  donbt ;  for  all  the  facets  are  hid  under  an 
innuendo^  without  a  positive  avenneHt. 

Att.  Gen.  My  lord,  I  think  it  is  as  Itdly  laid, 
as  it  possibly  could  be. 

X.  C.  J.  Come,  Mr.  Attorney,  if  hi  casta  of 
common  actions  thr  words  there  be  such  strict- 
ness required,  tenthnes  more  ought  thereto 
be  in  an  indictment  of  treason,  wheie  a  oian^ 
life,  and  alh  is  so  much  concerned.  I  am  utit 
satisfied,  I  assure  you,  that  this  ibdictmetrt  is 
well  laid,  thoudi  I  give  no  opinion ;  but  in  ttH 
justice  we  On^nt  to  assign  him  coenselto  make 
uut  his  objection. 

Att.  Gen.  All  this,  my  lord,  is  only  in  itdky. 

L.  C.  J.  Mr.  Attorney,  *  Dc  vita  homhtis 
*  nulla  est  cunbtatio  long:a.'  I  think  we  ought 
to  assign  him  counsel,  and  the  rest  of  my  hro- 
thers  are  of  that  opinion  too. 

Att,  Gen.  Let  them  read  cofonri  Hduey'li 
IVial,*  and  the  Indictment  thet^e^  bnd  they'll 
find  it  the  same  thing. 

X.  C.  X  f  eannottell  whether  therfe  are  akiv 
such  innnendot  there,  I  believe  not;  bift  i 
know  not  if  there  were,  if  hi  ease  it  had  h^feia 
■  «.■■■  ■ —  ■— ••  -  - 

^  8eatol9,p.8ir,<>fihisOolleetiQtt. 
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MoUfanf^  done  then.    Bitl  tMBkimoiigiil 
him  counsel  to  make  oat  bii  ab- 
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cowxAl  that  tTMBMH  wb«l  4  eoBditioii  ^tfi«y 
ui  P  Whst  are  they  gulky  of?  Thet^Are,  HT 
people  win  oensider,  tbey  would  do  well  to 
thmk,  that  when  they  goto^sadiplaeea,  Aey 
go  at  a  great  peril ;  hmag  ta  answer  fat  Aen- 
seltes,  their  lirea  and  eatatea,  upon  the  pm- 
deiice  of  the  eipressionS)  to  aay  no  moi«,  ttiaK 
come  from  the  teachers.  I  only  put  yon  in 
mind  of  this,  becaose  I  wouitt  hare  all  standers- 
by,  and  the  auditory,  wbieh  I  see  is  rery  greAt^ 
in  mind,  what  danger  and  ris|^  they  run  in  tfaoa 
offending  the  law. 

Hos.  My  lord,  I  do  beliere,  that  no  one  in 
the  world,  besides  these  witnesses,  that  here 
were  produced  against  me,  can  ever  testify  the 
least  disrespectftti  word  spoken  by  me  of  the 
late  lang,  or  of  his  pesent  majesty. 

X.  C.  /.  If  ell;  when  will  you  be  ready, 
gentlemen  ? 

Mr.  Pollexfen,  My  lord,  we  desire  to  hav« 
as  much  time  to  prepare  oursdres  as  we  can. 

L.  C.  J.  Two  or  three  days  time  will  jerre. 

AU.  Gen.  It  is  fit  we  should  know  'whsct 
points  they  intend  to  insist  upo^  that  we  may 
prepare  to  answer  them. 

L.  C,  J.  Yes,  yes,  that  must  be,  but  I  Mr- 
ceiye  his  main  objection  is,  what  I  tell ;  let  him 
be  brought  by  nile  Hither^  nfim  Thursday,  ho- 
oause  the  court  may  bare  hme  to  consider  of 
what  shall  be  said  on  both  sides. 

Roa.  My  lord,  these  gentlemen  are  stranwis 
to  roe ;  but  I  dare  relr  upon  them,  troka 
the  character  I  hare  hehrd  of  them,  that  they 
will  do  me  all  the  justito  that  they  can. 

X.  C.  J.  Well,  they  are  assigned  of  doanset 
for  you.  Bat  I  could  not  ferMar  giving  that 
hint  that  I  did,  that  this  might  be  a  wammg  to 
})eople,  bow  tbey  transgress  the  law  in  going 
to  such  meetings. 

Die  Mercurii,  96  Norembris,  1684. 

.  Rex  ver.  Roseweli^ 

L.  C.  J.  Mr.  Poliexfen,  hare  you  any  thing 
to  move? 

Mr.  Poliexfen,  My  lord,  f  hare  one  word  to 


M,  Otju  T%e  tery  flMst  that  makes  thk 
ScsssD,  is  hbttirriiig  np  sedition  and  rebellion 
viikin  the  kii^dom ;  afid  we  uy,  to  eff^  it, 
te  had  these  expressions  in  his  pulpit,  we  have 
wm  had  two  widied  kings  togetlier,  meaning 
Ihiakittg  end  the  late,  who  have  suffered  P6- 
penr  to  come  under  their  nosfos ;  but,  if  5  on 
will  fltond  to  yeor  principles,  meaning  the  peo- 
ple, we  shall  overcome  our  enemies,  meaning 
the  fci^end  gotemmeiit. 

L.C,  J.  Ay,  but  you  do  not  say  that  he 
spake  thene  words  ef  the  king :  this  you  should 
1^  sflid  tt  irst,  beoamse  the  speaking  of  these 
words  is  the  very  overt-act ;  and  if  fe  did  not 
apaek  them  of  the  king,  whieh  you  ought  to 
affiittt,  but  enW  by  way  of  hmuendo^  thatean- 
Bot,  we  think,  be  so  good,  nor  sufficient. 

/■St.  Witkim,  I  take  it  that  diese  are  the 
nsBiB  wewla  that  ere  to  mamtain  this  indict- 
■MM  of  treesen  ^  and  the  ^piestion  is,  whether 
they  sneght  not  to  have  be&n  averred  that  tbey 
were  mken  of  the  two  kings? 

X.  C.  J.  We  do  not  give  any  opinion,  Mr. 
JStocaey,  hut  because  there  seems  to  be  some 
reneoneble  do«t»t  and  weight  in  the*  objec- 
tsBsi,  w%  desire  to  have  it  argued,  a:«]  therefore 


wiH  aseitfii  him  counsel 

Kos.  1  IrambKr  thank  your  lordship. 


Jtse. 


X.C./.  We  Jo  think  It  fit  to  look  mto  it,  be- 
flve  w«  «rooeed  any  farther  in  a  cdse  where  a 
nee'e  Kfe  is  cencrmed. 

jKos.  I  pnry  God  to  Mess  ^^nr  lordship. 
X.  C  J.  ^y,  yon  have  no  need,  to  tbatik 
me ;  for  I  desire  to  do  justice  to  all  men. 

JRoi.  9at  1  desire  to  return  my  hearty  thanks 
so  yoior  fcyrd^hip,  lor  explaining  and  making 
emwisatiiiy  anskiHuhieaB  in  the  law  would 
not  permit  me  to  do.  God  be  yonr  rewarder 
ftriiT  / 

i.  C.  J.  Widl,  who  woidd  you  haw'to  be 
your  counsel? 

Xos.  If  your  lordship  pleases,  Mr.  Wallop, 
Xr.  PoOexftn,  and  Mr.  Tltomas  Baropfield. 

jL.  C.  3.  Let  them  be  asst^^ned  of  coansel  for 
bin.  Set^  Mr.  RoseweH,  I  think  it  is  not  im- 
fnoper  for  me,  upon  this  occasion,  to  take  no- 
fiee  of  thie  tbet  is  in  ttty  mmd,  relating  to  your 
efiur,  because  1  observe  ft  is  a  matter  of  great 
eipeOtalioD,  and  so  vras  at  yonr  trial,  and  here 
is  a  gf«8t  crowd  of  people  now ;  that  as  diis 
ftet  is  focmd,  if  the  bidictment  iails  out  to  ben 
goed  indictment,  which  is  the  question  that 
Dsw  depends  befbre  the  court,  so  that  yon 
come  so  batve  jud^ent  of  high-treason  passed 
upon  yoo,  and  to  suffer  according  to  that  judg- 
ment, what  wiH  become  of  th^  400  people 
thxt  were  your  auditors  at  the  time  tha:t  these 
wwds,  that  are  thus  found  and  a^udged  to  be 
iresHuu,  were  mpoksn  f  And  I  speak  it  for  fte 
■he  ti  dn  emiveuticlefs,  and  frequenters  of 
Meh  meethigs,  as  xhem  are.  If  yon,  (hat  are 
irpieacherv,  and  teachers,  the  mou^s  of  sndi 
do  titter  treason,  and  so  tUve^y 


move  for  myself,  and  the  others  that  are  ap- 
[lotnted  to  be  of  counsel  for  Mr.  Rosewdl.  We 
think  it  our  duty  to  apply  oursdves  to  your 
lordship  for  this  favour ;  that,  to  enable  us  the 
better  to  do  our  duty  for  the  person  for'  whom 
we  are  assigned,  your  lordship  and  the  court 
would  please  to  order  that  we  may  have  a  copy 
of  the  indictment.  We  do  acknowledge,  that 
it  is  not  an  usual  thing  to  have  copies  granted 
(thought  there  be  no  express  law  ttiat  we  know 
against  it)  in  capital  matters,  but  where  any 
doubt  does  arise  upon  the  penning  the  indict* 
ment,  and  connsd  is  assigned  to  enable  them  to 
do  what  is  fitting  for  them  to  do  for  their  diait» 
copies  of  the  mdictmeot  have  been  granted;  as 
particuhriy  in  the  case  of  Frtzfaarris,  in  ordor 
to  the  plea  that  be  was  to  put  in ;  and  I  my- 
aelf  wtis  on(B  ef  the  connw^l  st  tbattime. 

L.  C.  J.  Mr.  fHillexfen,  I  m«ke  no  dodbt  iti 
the  Wo^,Htt In  the  power  of  the  court  to 
Older  a  eopy  of  the  hutioimaity  if  they  eee 
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cause ;  but,  if  you  remember  (for  you  were  of 
'  counsel  in  that  cause  too),  it  is  not  to  be  granted, 
because  it  is  asked.  For  my  lord  Russell  bad 
BO  copy  of  the  indictment^  though  he  insisted 
▼ery  much  upon  it :  And  it  was  m  tiie  case  of 
.Fitzharris  gpranted,  that  he  might  particularly 
j^iriy  his  plea  (if  he  had  a  mind  to  it)  to  the 
indictment  itself. 

Mr.  Poliesfcn.  My  lord,  I  do  not  desire  a 
copy  of  all  the  whole  indictment ;  but  of  so 
much  thereof,  as  may  be  enough  for  us  to 
know  the  foundation  upon  which  we  are  to  go. 
I  do  rcmemher  we  were  called  in,  in  my  lord 
Bussell's  case,  upon  the  point  of  challenge,  for 
want  of  freeholders ;  but  that  was  not  in  the^ 
point  of  the  indictment,  and  there  I  cannot  see 
what  we  had  to  do  with  the  indictment ;  but 
here  wt  must  understand  how  it  is  laid  really 
in  the  indictment,  that  we  may  apply  our  ar- 
guments to  the  case ;  and  that  I  beuere  was 
never  denied. 

L.  C.  J.  Look  y%  if  you  speak  to  me^  pri- 
Vately,  as  to  my  own  particular  opinion,  it  is 
hard  for  me  to  say,  that  there  is  any  express 
resolution  of  the  law  in  the  matter ;  but  the 
practice  has  been  always  to  deny  a  copy  of  the 
mdictmeot  And,  therefore,  if  you  ask  me  as 
a  judge,  to  have  a  copy  of  the  indictment  deli- 
Tcred  to  yoii  in  a  case  of  high-treason,  I  must 
answer  you.  Shew  me  any  precedents  where  it 
was.  done :  For,  there  are  abundance  of  cases  in 
the  law,  which  seem  hard  in  themselves ;  but 
the  law  is  so,  because  the  practice  has  bec»i  so, 
and  we  cannot  alter  the  practice  of  the  law 
without  an  act  of  parliament.  I  think  it  is  a 
hard  case,  that  a  man  should  have  counsel  to 
« defend  himself  for  a  two-penny-trespass,  and 
his  witnesses  examined  upon  oath ;  but  if  he 
steal,  commit  murder  or  felony,  nay,  high-trea- 
son, where  life,  estate,  honour,  and  all  are  con- 
cerned, he  shall  neither  have  counsel,  nor  his 
witnesses  examined  upon  oath :  But  yet  you 
know  as  well  as  I,  that  the  practice  of  the  law 
is  so;  and  the  practice  is  the  law. 

Mr.  Poliexfen.  My  lord,  we  heard  tbe  other 
day  the  indictment  read,  and  so  may  have 
«ome  little  account  of  the  indictment ;  Imt  we 
desire  such  a  copy  as  may  enable  us  to  argue 
as  we  ought  to  do,  and  as  the  court  will  expect 
from  us,  being  assigned  by  the  court. 

Mr.  Wallop,  My  lord,  if  we  should  offer 
any  thing  that  is  not  in  the  indictment,  it  is  all 
one  as  ifwe  held  our  tongfues ;  and  if  wc  have 
only  a  loose  account  of  the  indictment,  that 
may  be  as  bad  as  if  we  bad  a  false  one :  and 
therefore  wc  desire,  to  the  end  that  we  argue 
ad  idem,  that  your  lordship  with  please  to  favour 
us,  tliat  we  may  have  a  cop;^  of  so  much  of 
the  indictment,  as  upon  which  our  ol^ections 
may  be  grounded. 

X.  C.  J.  Mr.  Pollexfen,  you  may  remember 
a  particular  case,  I  have  forgot  the  name,  but  I 
believe  you  may  remember  it ;  where  a  prisoner 
at  this  bar  desired  to  have  the  indictment  de- 
liveied  to  him  to  read,  but  it  was  denied  him. 
It  is  hard,  I  confess,  and  so  are  many  other 
things  in  the  law  ;  but  I  am  wonderfully 


tender  of  malBDg  precedents:  and  thefcfiwe,  if 
it  has  not  been  practised,  I  do  not  see  how  wa 
can  doit. 

Just.  Withins,  That  is  the  usual  practuse, 
my  lord ;  but  it  is  in  the  power  of  /the  ooatt 
sure  to  grant  a  copy ;  or,  at  least,  of  so  much 
as  is  necessary  for  them  to  apply  thonselves 
to.  There  have  been  many  cases  of  murders, 
where  they  have  had  copies  of  the  indictment 
in  order  to  move  in  arrest  of  judgment,'  as  this 
caseis. 

Just.  Walcoi.  But  have  there  been  any  is 
high -treason  ? 

Just  Withins.  I  do  n,ot  take  it  that  there  is 
any  difference  between  the  one  case  and  the 
other,  they  bein^  both  capital  crimes;  sod 
counsel  bemg  assigned,  they  must  know  what 
they  are  to  speak  to. 

L.  C,  J.  1  would  know  when  ever  a  copy 
was  granted  to  enable  the  party  to  move  in 
arrest  of  judgment. 

Just.  Withint.  My.  lord,  when  there  is  a 
motion  in  arrest  of  judgment,  and  counsel  as- 
signed, that  is  a  thing  the^  oo^ht  to  know, 
how  to  demean  themselves m  tibieur  arguments.. 
'  Mr.  Pollexfen.  My  lord,  we  submit  it  to 
you.  We  desire  the  fatou^  that  we  may  ac- 
quit ourselves  as  we  ought  to  do,  and  as  the 
court  (we  knovp^  expects  from  us. 

X.  C.  J.  ^s  far  forth  as  I  could  do,  being  in 
the  case  of  life,  1  would  indulge  you  ;  but  I 
tdil  you,  I  am  loth  to  be  the  author  of  prece- 
dents in  cases  of  this  nature,  one  way  or  others 
especially  in  this  case,  where  I  know  you 
cannot  but  understand,  by  what  was  spokeQ 
here  the  oAer  day,  what  the  olgection  is,  and 
where  the  stress  of  it  lies :  every  man  at  the^ 
bar  must  needs  understand  it. 

Mr.  Pollexfen.  My  lord,  we  know  people 
have  various  understandings  ^  and  the  case  is. 
many  times  variously  stated,  not  only  in  our 
minds,  but  in  our  books.  ^ 

L.  C.  /.  Well,  we  knew  you  understand 
yourselves  well  enough :  and  what  we  oould 
grant,  we  would. 

Just.  Withim.  It  may  be  Mr.  Pollexfen 
does  it  only  to  make  way  for  an  excuse,  when 
he  comes  to  argue,  that  ne  is  not  so  well  pre- 
pared as  he  should  have  been  ;  but  we  know 
him  wellenoup^h. 

Mr.  Pollexfen.  But,  my  lord,  ifwe  miss  the 
words  of  the  indictment,  we  hope  your  lordship 
will  not  think  us  impertinent,  in  naving  made 
this  motion,  which  is  for  ourselves,  not  for  our 
client :  and  therefore,  we  hope  you  vfiU  pardon 
us,  if  in  case  we  mistake  ;  wnich  we  could 
have  had  no  colour  to  have  desired,  if  what  we 
had  to  say,  were  guided  by  a  true  copy  oi* 
the  record. 

No  copy  vras  granted,  nor  rule  made.  * 

*  By  Stat  7  Ann.  c.  SI,  s.  11,  it  was  en-^ 
acted.  That  after  the  decease  of  the  person  who 
pretended  to  be  Prince  of  Wales  during  the  life 
of  the  late  kii\g  James,  and  since  pretends  to 
be  king  of  Great  Britain,  and  at  the  end  of  Uie 
termor  three  years  after  Uie  immediate  suc- 
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Dfe  Jora,  37  Norembris,  1684.  B.  R. 
I>oifiMus  Rex  ver.  Rosbwell. 

HisdayMr.  RoseweU  \rsa  hrongiit  to  the 
ter,  and  oie  oomt  asked  the  counsel  assigned 
At  fahn,  wfaat  Uiey  had  to  say  ? 

Mr.  Wallop.  Blay  it  please  your  lordship,  I 
tm  of  coaiisel  for  Mr.  Roaeweil,  by  your  lonl- 
akip^s  ^ipointment,^  be  being  here  a  prisoner 

ceanon  to  the  crown  npan  the  demise  of  her 

present  moyesty  shall  take  effect^  as  the  same  is 

and  dands  limited,-  &«.  when  any  person  is 

indicted   Ibr  high  treason  or  misprision   of 

tPBBKMi,  a  list  en  the  witnesses  that  shall  be 

wodooed  on  the  trial  for  proving  the  said  in- 

dietmenl,  an4  of  the  jury,  mentiomng  the 

namesy  profession  and  place  of  abode  of  the 

aid  witnesses  and  jurors,  be  also  given  at  the 

ttme  time  that  the  copy  of  the  indictment  is 

deCrered  to  the  party  mdicted,  and  that  copies 

of  aD  the  indictments  for  the  offences  aforesaid, 

with  siK^h  lists,  shall  be  delivered  to  the  party 

iodicCed  ten  days  bdbre  the  trial,  and  in  pre  • 

seneeof  twoor  more  credible  witnesses,  any 

bw  or  statute  tothe  contrary  notwithstanding." 

Iliisoection  of  the  stat.  7  Ann.  c.  SI,  extended 

eertaiti  pnvileges  which  had  been  granted  by 

tet.  7  W.  3,  c.  3,  and  was  first  acted  upon 

in  lord  George  Gordon's  Case,  A.n.  1781,  in 

thiaCkdlection. 

**  At  common-law  no  prisoner  in  capital 
cases  was  intitled  to  a  copy  of  the  indictment 
or  ponel,  or  of  any  of  the  proceedings  against 
bim.  Many  j>erson6,  it  is  tnie,  have  upon  their 
vraignmeDt  insisted  on  a  copy  of  the  whole 
indiGtiiieni,  hot  it  hath  been  constantly  denied. 
It  was  denied  in  the  case  of  lord  Prerton  and 
the  two  other  gentlemen  indicted  with  him,  by 
the  unanimous  opinion  of  the  judges  present, 
who  declared  that  it  never  had  b^n  granted, 
thongli  frequently  demanded.  And  lord  Pres- 
ton havinff  said  that  it  was  gi-anted  to  lord 
BiMsell,  Holt  told  him  that  he  and  some  others 
of  the  judges  present  who  were  of  counsel  for 
|hal  lord,  did  not  advise  him  to  demand  it ; 
'  PoM^  saith  he,  we  knew  he  could  not  have  it 

*  hy  law.'  Lord  Pl-eston,  not  satisfied  with 
this  answer^  prayed  that  counsel  might  be  as- 
■gned  him  to  argue  that  point;  which  the 
court  nnsnimonsly  refused,  it  being,  they  said, 
'  a  point  that  would  not  bear  a  debate.' 

'*  The  slatnte  of  46  E.  3,  which  had  been 
fbnBerly  insbted  upon  by  prisoners  in  the  like 
casoy  was  much  pressed  m  litis.  It  is  not  in 
print  amonff  the  Statutes,  but  an  attested  copy 
from  the  rou  was  read  at  the  prisoner's  reouast, 
and  is  printed  in  the  trial.  It  plainly  relateth 
to  such  records  in  which  the  subject  may  be 
interested,  as  '  matters  of  evidence  upon  oues- 
<  ffioos  of  privatervht :'  and  it  enacteth,  <  That 
'all<peraQos  sbalTfor  the  future  have  free  ac- 

*  eesf  to  them,  and  may  have  exemplifications 
'^  of  than  whether  thev  make  for  or  affauftt  the 
'kifl^'    Hiia  was  the. opinion  of  ihe  whole 


now  at  the  bar^  My  lord,  1  am  informed  (for. 
I  have  not  seen  the  proceedings,  nor  heard 
the  indictment  read),  that  it  is  an  indictment 
for  treasonable  words ;  and  many  treasonable 
words  ;  and  likewise,  as  I  take  it  by  informa- 
tioii,  these  words  are  applied  by  divers  innu>' 
enHos  ;  so  that,  for  aught  I  can  apprehend  by 
what  1  am  informed  ^hich  I  must^still  keep 
to)  it  is  so  uncertain,  infusible,  involved,  and 
intricate,  .that  no  safe  judgment,  as  I  humbly 
conceive,  can  be  given  upon  it 

My  lord,  to  consider  these  words ;  first,  if  you 

please,  I  shall  state  them  as  discharged  oflkhe 

mnuendoi^  and   pot   them  to  your  loidship 

barely  and  nakedly,  as  they  are  in  the  indict-' 

roent,  and  as  they  were  sworn,  and  are  to  be 

supposed  by  the  conviction  to  have  been  spoken. 

The  words  are  these,  as  they  stand  discharged 

of  their  innuendot:  that  '  tnc  people  make  a 

'  flocking  to  the  king,  under  the  pretence  of 

healing  the  king's  evU,  which  he  could  not 

do  ;  but  we  are  they  to  whom  they  ought  to 

flodc,  because  we  are  priests  and  prophets, 

that  by  our  prayers  can  heal  the  dolors  and 

griefs  of  the  people.    We  have  had  now  two 

wicked  kings  together,   who  have  suffered 

Popery  to  enter  under  their  noses ;  who  can 

be  likened  to  no  other  person  but  the  most 

wicked  Jeroboam  :  and  if  they  would  stand 

to  their  principles,  he  did  not  fear  but  tbey 

should  overcome  their  enenues,  as  in  f brmer 

times,  with  rams-horns,  broken  platters,  and 

a  stone  in  a  sling.' 

These,  my  lord,  are  the  words  nakedly  in 
themselves  ;  and  th^se  are  said  to  be  spoken  in 
a  public  assembly,  whe^  they  were  likely  to 
do  hurt  to  the  government.  Thus,  I  say,  they 
stand  without  any  of  the  innucndos.  Now, 
though  your  lordship  will  have,  and  ju^y 
ought  to  have,  a  good  account  given  you  of 

**  In  the  case  of  Cbamock,  King,  and  Keys, 
whose  trials  came  on  after  the  passix^  this  act 
and  about  a  fortnight  before  it  took  puioe,  they 
were  denied  a  copy  of  their  indictment ; 
though  they  argued  with  a  ^reat  deal  of  plau- 
sibility, thai  they  were  uitlnn  tlie  reason  and 
equity  of  the  act  at  that^  time,  as  much  as  they 
would  have  been  if  their  trials  had  been  brought 
on  a  fortnight  later. 

*<  In  these  cases,  and  in  the  case  of  the  as-; 
sassines\  whose  trials  came  on  befbre  the  com« 
mencement  of  the  act,  the  prtsonen,  as  soon 
as  they  had  pleaded,  had  copies  of  the  panels 
delivered  to  them ;  and  their  trials  were  post- 
poned, that  they  roi^ht  be  better  enabled  to 
conduct  themselves  with  regard  to  their  chal- 
lenges. But  this  the  court  decliured  to  be 
matter  of  favour,  and  not  of  right :  and  counsel 
and  solicitors  were  permitted  to  att^id  them  i^ 
prison  previous  to  their  trials.  This  likewi^ 
ivas  an  mdulgence,  which  they  could  not  claims 
of  strict  right,  and  which  in  bad  times  hath 
been  generally  denied."  Post.  Cr.  Law,  2S8» 
239. 

See,  too,  op.  1, 8, 830  of  the  sam«  book,  an< 
East's  PI.  Ct.  cy  S|  s.  ^8^51. 
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ga^  word*  as  tliese,  bow  they  came  to  be 
9Pok€n,  evea  takings  tham  as  ibey  stand  dis- 
cWgedofthe  innuendos;  yet  f  humbly  coo- 
eeive,  with  snbmitisioii,  they  do  not  contain 
aay  intention  of  deposing  or  destm^^ing  the 
king,  and  so  can  have  no  treasonable  intention 
ki  them  :  and  then  your  lordship,  I  suppose, 
win  likewise  expect  to  hare  a  good  account  of 
these  words,  in  another  respect,  how  words, 
which  in  tiie  beartn<r  of  th^ni  barely  and 
nakedly  spoken,  could  not  carry  a  treasonable 
intention ;  1  sav,  how  it  comes  to  [wss  that  in 
the  writing  of  th^m  down  in  an  inctictment, 
jthey  become  high-treason. 

My  lord,  these  words,  as  tb^  stand  dis- 
charged of  the  innuendotj  are  k>09e,  extrava- 
gant,  U|9ensi1>le  words,  sounding  ratber.iowards 
pbrenay,  than  treaaon  So  that  as  they  stand 
without  farther  explanation  by  an  innttendoy 
they  are  perfectly  msensible,  and  one  cannot 
tell  what  they  reier  to,  or  whom  ;  and  if  the 
W*oH«,  Ih  VI  termini,  without  further  aver- 
nwnty  contain  no  treasonable  Intention  and 
meaning,  and  so  conseqaently  have  no  treason ; 
it  mav  seem  rery  difficult  and  hatd  to  main- 
tain, nowj  OQt  of  the  assembly  in  which  they 
were  spoken,  being  pul  into  Latin  in  an  indict- 
ment, they  should  become  treason :  they  not 
being  treason  at  Rotherhith,  where  they  wei*e 
Aooken;  bow  they  should  be  made  treason  at 
Kingston,  or  here,  where  they  are  dressed  up 
in  another  form.  Indeed,  J  know  no  way  that 
it  can  be  done,  but  by  adding  some  other  words, 
by  some  other  hand.  And,  my  lord,  I  suppose 
It  was  so  done  by  those  who  framed  this  in- 
dictment that  is  before  your  lordship,  by  in- 
•ertiDgand  adding  this  multitude  of  innuendos. 

But  I  suppose,  then,  they  that  would  insert 
these  innuendot  must  have  a  fooii  warrant  to 
insert  them :  for  if  they  are  inserted  without 
warrant  in  law,  then  it  must  be  acknowledged 
to  me  that  the  indictment  is  not  good }  and  I 
bumbly  conceive  it  to  be  a  rule  in  law,  that  no 
innuendo  can  warrantably  be  inserted  in  an 
indictment,  information,  or  declaration,  upon 
an  action  of  the  case  for  words,  unless  the 
defendant  th^t  himself  be  averred,  and  that 
directly,  to  have  mentioned  a  person  in  certain, 
to  whom  those  words  may  be  referred ;  and  it 
must  not  slide  in  by  supposition,  hut  it  must 
appear  in  tho  body  of  the  discourse  of  the  de  • 
Ibndant.  And  the  reason  is  evident  in  all  cases 
islander,  and  particnlarly  in  these  of  trea- 
ionable  words ;  for  bow  could  the  bearer  undcr- 
itaod  wbom  the  preacher  meant,  or  he  that 
dJMOursed  so  and  so,  and  so  be  influenced  to 
rdtMBUiop,  nolens  he  had  named  the  person  of 
^om  be  spoke,  as  here,  unless  the  defendant 
bad  named  kicking,  to  whom  the  words  he 
apoke  iboold  be  referred  ? 

JIfy  lotidf  the  treason  of  the  woi4s  is  in 
itSnjuf  up  sedition  and  rebellion;  and  if  then 
Ae  word«  cionot  terminate  upon  the  king, 
Ml  the  bearers  could  not  ooUeet  that  to  be  the 
toottioD  of  the  sneaker,  these  words  could  net 
liaiieBce  a  people  to  rebelliaD  and  aedrtioQ, 


16M.— TWfl2  ^  TImmm  Kmewell,     [S7S 

o(  tbe  iniuiendoi  in  this  indictoBent  are  not 
warrantable. 

For,  ray  lord,  as  to  the  first  words  to  take 
tbem  in.  order,  thougb  I  take  it,  that  that  is  the 
most  remote  matter  from  tbe  crime  cfaaigeit| 
yet  let  us  strike  off  these  inntaendM  as  we  go 
along,  if  we  can.  Hiere  it  is,  Quod  PopoJus, 
&c.  The  people  (meaning  tbe  subjeets  of  our 
kHtt  the  king)  keep  a  flocking  to  the  king  te 
cure  the  king's  evil,  which  he  cannot  do,  &c. 
Hero  tbe  first  innuemdo  is  thf  peopk  Qnean-. 
ing  the  subjects  of  our  k>rd  the  kmg).  Now  he 
had  never  before  named  the  people  of  Engtand  ; 
but  the  »j»nf<4n<i!o»  fastens  that  meaning  opoa 
the  word  (peeple).  Which,  with  submiasioe, 
my  lord,  is  always  a  sign  of  a  naughty  Hmrn" 
endo  ;  and  it  is  without  warrant  ^  of  uw  ;  an 
endeavouring  to  give  an  original  certainWte 
uncertain  words ;  whk^b  is  more  than  tbe  oaee 
of  an  innuendo  will  allow  or  warrant.  I  aay, 
my  lord,  it  always  beara  a  bad  face,  where 
words  first  appear  with  an  innuendo  ;  and  have 
no  certainty  even  in  the  beginning  of  tbem, 
but  by  the  innuendo;  that  with  submissioii  ie 
.to  be  rejected,  tlM  innuendo  not  doineits  pn^ier 
office  for  which  it  ought  to  be  used  tn  law  :  for 
POpulus  may  intend  any  people,  it  may  intend 
the  French  people  fiodcing  to  the  French  king' 
(and  he  does  heal  the, king's  evil  in  the  same 
manner :  nay,  pretends  to  it,  as  a  sole  gift  to 
him,  his  predecessors,  and  successors :  but  1 
only  put  that  for  an  instance) ;  and  all  tbe 
innuendoi,  if  you  observe  them,  are  of  this 
nature.  The  words  first  appear  without  any 
light  but  what  theae  suppositions  give  tbens^ 
and  therefore,  I  say,  they  are  to  be  rejected. 

Bui  now,  my  lord,  I  come  to  that  nHiieh  ie 
more  particular,  <  Nos  babuimus  nunc  doos 
<  iniquos  Reoes  insimul ;'  ^We  (meaning  the 
subjects  of  the  king)  <  have  bad  two  wickod 
kings'  (tneaning  king  Charles  the  First,  and 
this  king,)  toffether.  Now  that  we  sa^  is  alto>- 
eether  void,  mr  there  was  no  mention  of  any 
kings,  wicked  kings  or  good  kings,  pious  or 
bad,  before  in  the  discourse,  to  which,  accord- 
ing to  the  office  of  an  innuendo,  tl&ese  words 
arc  to  be  applied.  My  lord  Coke  in  his  4  Rep. 
fot.  17.  B.  lias  this  case. 

John  Jeames  brings  his  action  against  Alex- 
ander Rutlech,  for  speaking  ||^  followin|f 
words  concerning  him  to  one  John  Bonner. 
*<  Hang  him  (prasdictum  Johannem  Jeames 
innuendo)  he  is  fall  of  the  pocks  {innuendo 
the  French  pocks)  f  marvel  that  you,  (' pras- 
dictum  Johanpem  Bonner  innuendo)  win  oat  or 
drink  with  him  (prKdictuin  Johannem  Jeames 
innuendo)  t  will  prove  that  be  is  full  of  the 
pocks  (tnnuef|(2o  tbe  Freneh  pocks.)  Upcma 
motion  in  arrest  of  judgment,  it  was  resolved 
by  tbe  court,  that  in  every  action  of  the  ease 
f«^  dander,  two  thmgs  are  petjuisite.  FSffst| 
that  the  person  who  is  scandalized  be  certain. 
Secondly,  That  the  words  spoken  be  apiKueot 
slander.  Tbe  office  of  an  innuendo  is  to  de- 
sign tbe  iMne  person  that  has  been  named  be- 
fore :  And  is  ia  effeot,  instead  of  a  pr4tdiet*<. 
Bat  it  cannot  make  &e  person  (Derteiiii  tlMl 
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And  I  humbly  conceire  this  book  is  k 
pre^ftnt  authorit}',  that  states  the  matter 
truly,  with  a  judgment  of  law,  and  the  reason 
of  it;  and  all  the  books  that  come  after  this, 
borrow  their  light  from  what  is  laid  down  as 
the  nile  of  law  is  in  this  case  f  as  there  are  an 
infinite  number  of  them,  which  I  shall  not 
trouble  your  lordship  with  particularizing'; 
onlv  just  to  name  some  of  l^em.  5  Co.  SO 
Hob.  45.  and  2  Cro.  126.  wherein  tiiey  say, 
that  although  the  plaintiff  be  particularly  named 
b}'  a  special  name ;  yet  if  the  declaration  comes 
to  name  him  in  an  action  of  the  case  for  words, 
at  the  first  appearance  with  an  innuendo^  then 
th&t  innuendo  is  void ;  though  his  name  be  ex« 
pressl^r  alledged  in  the  very  words,  yet  they 
will  reject  that  innuendo,  as  not  doing  the  pro-» 
per  oHioeof  an  innuendo  ;  and  that  jud^ent 
shall  be  arrested,  though  the  jury  found  that 
the  part^r  spoke  such  words ;  And  this  is  upon 
the  rule  in  4  Co.  before- mentioned. 

Now,  my  lord,  to  apply  this  rule  in  the  4tfa 
repoi-t,  to  the  case  before  your  lordship,  we  say 
there  was  no  mention  at  alfbefore  oi  any  two 
kings ;  nay,  not  of  any  king,  in  hb  discourse, 
to  which  the  innuendo  should  refer ;  and  the 
innuendo  being  joined  to  the  words  first  spoken, 
without  any  discourse  laid  concerning  such  a 
person,  or  averment  to  be  spoken  of  such  an 
one  before,  the  innuendo  cannot  give  any  cer* 
tainty  to  that,  which  had  no  such  original  cer- 
tainty ;  that  bein^  against  the  office  of  aik  tn- 
nutndoy  and  so  is  to  be  rejected.  And  th« 
meaning  of  the  books,  and  of  that  great  rule, 
which  I  first  cited,  is  ibis,  that  the  defendant, 
must  himself,  in  his  discourse,  first  set  up  such 
a  light  about  the  words  of  the 'person  concern  - 
ing  whom  they  are  spoken,  that  the  intention 
of  the  speaker  may  with  ease  be  collected; 
then  comes  the  innuendo  with  a  beck  or  a  nod^ 
as  it  were ;  and  that  collection  is  to  be  the  nutw, 
tofihew  who  was  meant ;  but  it  is  not  sufficient 
to  give  an  original  certainty,  where  such  a  cer- 
tainty is  not  fixed'  before  the  innuendo  comes. 
The  defendant  iiimsidf  must  set  up  such  a 
light  as  will  carry  the  intention  to  the  end  <tf 
the  discourse. 

Then  it  is  said.  Duos  vnqun  Reges^  m  the 
plural  number ;  meaning  the  late  king  Chariei 


I  befere.  In  the  present  case,  it 
«BS  evident  that  the  phiintlff  did  speak  the 
winds  of  the  defendant.  But  as  to  the  second 
Aaqg,  it  did  not  appear  that  the  words  spoken 
M  mean  the  French  pocks ;  and  words  are  to 
k  taken  in  mitiori  scnsu.^**  ■ 

*Mich.  41.  &  4%  Regius  Eliz.  en  bank  le 

Roy,  eotre  John  Jeames  pi.  &  Akx.  Rut- 

Vichder. 

Le  j^aintiffe  Gonnt  que  le  defendant,  et  nn 

Joihn  Bonner  ayant  conference  de  le  plaintiffe ; 

Le  defendant  dit  plaintifie  al  dit  John  Bonner 

'  «enz  paralB ;  <  hang  him'  (j^randictum  Johan- 

MM  Jeames  innuendo)  *  he  is  full  of  the  pocks' 

•(naiiendotfac  French  pocks)  '  I  marvaile  that 

*  j6a*  (pnsdictumJohannem  Bonner  innuendo) 

*  wHlealr'  [EH  *  or  drink  with  him'  (pncdictum 
Jofaannem  Jeames  innuendo),  I  will  prove 
that  be  in  fall  of  the  pocks  ^nuendo  the 
French  podu).  Le  d«ffendant  plead  non  cul- 
pable, ei  fnit  trove  pur  le  plaintifie,  etdaibages 
anese :  £t  fiiit  move  en  arrest  de  judgment 
ffloe  lea  dits  parols  ne  fueront  actionable.  £t 
rait  vesolve  queen  chescun  action  sur  ie  case 
^  daaderous  parols,  deux  choses  aontrequi- 
ale.  1.  Qnele  person  qui  est  scandalize  soit 
eectain.  2.  Que  le  scandal  soit  apparent  per 
les  parols  mesm^s.  Et  pur  ceo  si  un  dit 
aan^  aacum  precedent  communication,  q^ie 
rnn  lies  servants  de  J.  S.  (il  ayant  divers)  est 
no  noKvioos  Felon  ou  Traitor,  &c.  icy  pur  le 
inoertaintie  del  person  nul  action  j^st ;  et  un 
InmaeBdo)  ne  poit  fure  ceo  certam :  Issitit  si 
DO  ditgeneralment :  *  1  know  one  near  about 

*  I.  8.  that  is  a  notorious  thief,'  ou  tiels  sem- 
Idablea.  Mes  quant  le  person  est  un  soit  nosme 
en  oertaine,  come  si  deux  parlant  ensemble  de 
J.  S.  Tan  jdlt.  *  He  is  a  notorious  thief:*  La 
J.  S.  en  son  count  poit  monstre  que  la  fuit  par- 
lance de  lay  entre  les  deux,  etque  Tun  dit  de 
Xufy  :  '  He'  (innuendo  prasedictum  I.  S.)  *  is  a 

*  nctorious  thief.'  Car  le  office  de  un  innuendo, 
est  a  container  et  designer  mesme  le  person 
qne  fait  nosme  en  certain  devant :  et  en  efiect 
estoit  en  lieu  dc  an  (pnedicf)  meson  innuendo) 
ne  poit  faire  person  certain  que  fuit  incertain 
devant:  Car  aexfk  inconvenient  que  actions 
aerra  maintaine  per  imagination  d'un  entent 
que  n*appiert  per  les  parols  sur  que  Paction 
est  fondue,  ines  est  tout  incertain  et  subject  al 
decetvable  coniectarei    Mes  si  un  dit  a  J,  S. 

*  Thou  art  a  Traitor,'  5cc  hi  *  constat  de  Per- 
^sona,*  et  action  g]i^:.Is8int  icy  en  le  case  al 
barre,  qnan^e  defendant  et  Bonner  ad  par- 
lance del  pV  donqges  quant  le  defendant  dit 
*hang  bkn:^  La  (innuendo)  voyle  denote 
meame  ie  person  nosme  devaunt :  Mes  si  le  de- 
fendant sauos  ascan  parlance  del  plaintiffe  ad 
dit,  *  hang  him,'  &c.  la  nul  innuendo  voyle 
aver  &it  le  person  certain.  Quant  al  3.  si  come 
•finnnendo)  ne  poit  faire  le  person  certahi  que 
niit  incertain  aevant,  issint  un  (innuendo)  ne 
poit  alter  le  matter  on  senoedes  parols  mesmes : 
Etpnr  oeo  qnant  le  defeudant  en  le  case  al 
Wredital  plaintiffe;  *  That  he  was  full  of 
'the  podo,^  (innueado  the  French  pecks) 


imd  his  present  majesty ;  now  king  CKarks  the 
first  was  never  pretended  to  be  mention^  be* 
fore ;  why  then,  according  to  that  rule,  as  to 
him  the  innuendo  signifies  nothing  at  all ;  and 
then  it  must  be  taken  in  common  understand* 
™gri  *  We  have  now  had  two  wicked  kingste- 
gether,'  innuendo^  onr  sovereign  lord  the  king 
that  now  is,  against  whom  the  treason  must  be 
said  to  be  committed :  but  this  is  very  harsh, 
and  insensible,  and  impossible;  it  is  harsh,  in 


oest  *  innuendo,*  ne  fait  son  propre  office,  car 
ceocontendea  extender  a  les  general  parols, 

*  the  pocks,'  ale  '  French  ppdu,'  per  imagi- 
nation   d'un^  entent  que  ne'st  apparent  per 
ascun  precedent  parols,  a  que  le  *  innuendo*^  re 
ferrer ;  £t  les  parols  mesmes  serra  prise  <  in 

*  mitiori  sensu.' 
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all  respects,  both  of  gradunar,  and  reason,  and 
law  ;,  It  is  insensible,  becauae  iC,  is  impossible ; 
and  it  is  impossible  because  you  must  dse 
make  two  kings  to  be  one,  or  one  king  to  be 
two,  and  the  innuendo  imus^  serve  both  ways ; 
which,  I  belieye,  your  lordship  will  hardly  un- 
dertake to  do. 

And  besides,^ my  lord,  there  is  another  incon- 
sistency in  these  wonls,  '  hahuimu$  nunc,' 
that's  contradictory ;  habuimus  refers  to  the 
time  past,  and  draws  one  way;  nunc  to  the 
time  present,  and  draws  another  way:  and 
vhen  there  are  such  inconsistencies  and  inco- 
herences, how  can  any  man  make  a  judgment 
in  this  case,  where  the  life  of  a^man  especially 
is  concerned? 

^ut,  my  lord,  if 'Aa6uimus  be  tliat  which  be- 
ing first  shall  take  place,- then  these  words 
refer  to  any  two  kings  that  we  have  bad,  under 
whom  Popery  hath  been  let  in ;  and -so  we  must 
'run  backirom  Harry  the  8th,  up  to  the  con- 
quest, nay,  beyond  tne  conquest,  to  the  Saxons 
and  other  former  kings,  to  the  first  that  estab- 
lished the  Christian  religion,  which  was  then 
subject  to  the  Papacy.  And  it  will  be  hard  to 
construe  them  wicked  kings  ^r  so  doing  at 
that  time ;  as  any  man's  reading,  thai  knows 
any  thinff  of  tli^  history  of  England,  will  ea- 
sily tell  him.  So  that  it  is  unmtelligible  and 
insensible,  even  that  way ;  and,  to  be  sure,  if  it 
be  so,  that  we  have  had  two  wicked  kings  toge- 
ther, referring  so  far  back,  it  cannot  at  alfcon- 
cem  the  present  king. 

My  lord,  I  shall  he  short :  I  only  state  these 
things  before  you,  and  recommend  them  to 
your  If^rdship  s  consideration.  Then  come 
these  words,  which  it  seems  are.  most  rdied 
upon.  '  If  they  would  stand  to  tbeir  principles, 

*  he  did  not  question,  but  they  should  be  able 

*  Inimicos  suos  rincere,'  innuendo  the  king  and 
the  government.  This  is  the  most  insensible, 
as  I  apprehend,  of  all ;  and  it  is  in  the  fatallcst 
part,  it  being  there  that  the  treason  must  lie, 
if  there  be  any.  Now,  my  lord,  we  first  say, 
there  is  no  mention  at  ail  of  any  enemies 
throughout  all  the  words  precedent;  there  is 
no  averment  that  the  king  was  enemy  to  any 
body,  or  any  body  to  him ;  and  therefore  the 
innuendo^  for  this  reason,  is  to  be  rejected ;  and 
the  rather,  in  that  it  makes  the  king  and  bis 
suljects  to  be  enemies  one  to  another ;  which 
is  an  imputation  that  ought  not  to  be  admitted ; 
and  I  dare  ^ay,  will  not  be  by  your  lordship. 

^  Therefore,  in  this  case,  to  p|it  such  a  sense  in 
such  a  weighty  matter,  bein^  a  matter  ofiket, 
upon  such  uncertainties,  withoot  mny  further 
averment  of  the  intootfoii  «3d  meaning  of  the 
speaker  to  be..0O  and  so,  and  without  any  thing 
but  SHefa  mnuendoSy  is  very  hard :  for  now 
perhaps  the  jury  only  from  tnis  innuendo  ii>cre 
persuaded  that  all  tliese  things  pointed  upon 
tlae  king  and  the  governuMnt ;  ami  did  take  it 
that  the  law  was  so ;  -  that  the  words  intended 
ssmuch^  then  do  theygiTe.theur  verdict  of  a 
matter  that  was  never  averred,  and  ibr  want  of 
an  averment  could  never  be  put  in  issue,  so 
that  the  party  could  have  a  trial,  whether  he 
weregiiilty  as  the  indictment  says. 


My  lord,  I  shall  cite  no  b(Mks  more  than  I 
have  done.  I  humbly  conceive,  that  piltlin); 
that  great  rule  in  the  book  I  first  mentioned, 
and  the  reason  of  the  thing  together,  and  the 
subsequent  authorities  that  I  have  cited  ;  and 
they  stand  so  fair  and  clear  to  avoid  this  indict- 
ment, that  to  trouble  your  lordship  further 
were  to  embroil  tlie  case;  therefore  I  shall 
say  no  more  out  of  the  books.  But  the  rule 
is  a  firm,  reasonable,  undeniable  rule,  which 
must  rule  all  cases  that  come  under  the  rea- 
son of  it.  And  I  never  heard  that  book  was 
ever  contradicted  ;  but  all  subsequent  judg- 
ments were  agreeable  thereunto. 

Just.  Withins.  What  folio  is  it,  Mr.  Wallop, 
in  the  4th  Rep.  ? 

Mr.  Wallop.   Folio  ir.  B. 

Just.  HoUoway,  It  is 's  Case,  is  it  not? 

Mr.  Wallop.  Yes,  Sir.  My  lord,  I. have 
stripped  the  words  of  the  innuendo$.^  .Yon 
will  not,  I  am  sure,  put,  nor  can  an  inntund$ 
put  such  a  violence  or  force  upon  words  as  to 
make  them  treason,  when  in  themselves  they 
have  no  such  meaning.  Innuendos  are  to 
follow  the  meaning  of  the  words  as  they  lie  ia 
the  record,  and  not  to  draw  the  meaning  of  tbe 
words  after  the  innuendo;  for  you  will  never 
(especially  in  case  of  life)  press  words,  or  straia 
them  to  speak  more  than  willingly  they  mean 
or  intend.  It  is  not  the  practice  of  the  law  so 
to  do,  to  make  any  such  stretches.  *  Qui 
nimis  emungit,  elicit  sanjguinem,'  he  that 
wrin^  the  nose  too  hard,  wifl  draw  forth  blood, 
that  IS  the  rule  of  that  great  lawyer,  my  lord 
Coke,  who  applies  that  saj^mg  to  the  forced 
straining  of  words  beyond  what  in  themsehes 
they  naturally  and  easily  will  bear.  And  it  if 
plain  that  God  is  not  well  pleased  with  such 
emunctious :  nor  does  the/ law  of  the  land  at 
all  allow  it,  but  absoluiely  forbids  it,  for  the 
law  of  England  speaks  thus,  <  In  dubiis  et  ge- 
neralibus,  benignior  scnsus  est  praefereDdns,' 
in  all  dubious,  uncertain,  and  general  cares, 
the  most  benign  and  caqdid  interpretation  is  to 
betaken:  so^that  if  there  should  be  a  doubt 
about  these  woiils,  what  sense  they  be  takes 
in,  the  law  of  England  does  injoin  your  lord- 
ship to  take  the  way  that  lies  on  the  right  hand, 
and  make  the  most  favourable  constructioq, 
that  can  he  of  them.  We^say  then  the  words, 
as  I  conceive,  standing  quite  otherwise,  and 
without  the  innuendos,  are  insensible,  at  least 
unceitaiu,  to  what  thev  should  be  applipd,<r 
to  whom ;  Badtknm  if  tibere  sliould  be  a  doubt, 
Sfaough  indeed  in  one  respect  I  think  there  is, 
none,  vet  if  there  should  remain  a  doubt,  I  say 
your  lordship  and  the  court  are  to  take  that 
which  is  the  Ldostmild  and  gentle  way  of  ooD- 
struing  these  words.  ^ 

My  IoihI,  I  shall  not  trouble  your  lordship 
further  in  the  matter,  fi>r  I  think  it  is  seen  by 
its  own  light,  and  these  few  touches,  that  I 
have  given  of  that  general  rule,  as  a{»plied  W 
the  particular  ca^e  before  your  lordship:  asd 
1  do  not  question,  but  they  will  be  applied  by 
your  lordship  and  tlie  court  in  their  confers- 
tion  of  the  case:    therefore  1  lay  it  at  your 
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MiUp's  feet,  a&d  homfaljr  pny,  that  the 
JB^mat  may  be  arrested. 

Ac  PoUexfen*  My  lord,  I  am  assigned  bv 
tbeeonrt  tube  of  counsel  for  Mr.  litoseweil, 
Ibsffisoiierat  the  bar,  and  therefore  humbly 
iem  your  lordship  would  please  to  spare  me  a 
w«d  of  the  same  side  witli  Mr.  Wallop.  The 
case,  that  ia,  this  part  of  the  indictment,  hath 
bssn  pot,  acooidiitf  to  what  oar  information 
i^  light  by  Mr.  Wallop;  b^t  because  there 
■ay  be  many  words  in  the  indictment,  and 
thoeare  ao,  aome  of  a  higher  nature  than 
sthers,  tfaerdWe  I  beg  leave  to  put  the- words 
distioctly  as  they  lie,  and  1  shall  endeayour, 
with  soDuussiOD  to  your  lordship,  to  shew  what 
woniB  aie  in  themselves  treason,  and  what  are 
aotlieaaoD,  though  they  may  be  a  great  mis- 
dnaeaaoor,  and  highly  punishable  by  the  law 
aid  by  the  court 

My  loffd,  though  the  statute  of  the  ^5  Edw. 
S.  doea  provide  3|at  ibr  the  convicting  of  any 
kit  tnaaooy  there  shall  be  an  overt-act,  yet  I  do 
■at  hold,  nor  do  I  think,  but  that  there  may  be 
warfs  that  are  aa  overt-act,  and  consequently 
leesaoB,  witUn  .that  statute ;  but  then  what 
asrt  of  words  these  are,  is  that  which  I  would 
hvmbly  offer  to  your  lordship  to  discourse  of: 
fiir,  my  lord,  it  pUinly  appears  that  words  in 
IJhcmaelreB,  that  are  ver^  evil  and  wicked, 
yet  are  not  treason,  nor  igre  to  be  punished  by 
Tistne  of  that  statute  of  the  35  Edw.  3.  As  in 
aB»  €?rc.  117.  and  1S5.  Uu^  Pine's  case.* 
The  vporda  there  spoken  by  Pine  are  most  evil 
aaid  wicked  words,  yet  by  all  the  judges  of 
Ei^laiid  th^  are  agreed  not  to  be  treason. 

Bat,  my  krd,  tor  a  further  determination 
af  this  potnt^  what  words  are  treason,  and  what 
aat,  give  me  leave  to  mention  the  statute  of  13 
Oar.  2.  which  1  understand  to  be  the  statute 
apOD   which  the  prisoner  is  indicted,  and  the 
two  branches  of  that  statute :.  fwr  the  first 
tefts     wh^t    is   treason,    and    tne    second 
what  is  not  treason,  but  only  misdemeanour : 
and  that  second  branch  ot.  the  statute  says, 
that  if  any  person  shall  maliciously  and  ad- 
visedly publish  or  affirm  the  king  to  be  an 
heretie  or  a  papist ;   or  that  he  endeavours  to 
iatroduoe  Popery,  <yr  maliciously,  and  advisedly 
by  writing,  printing,  preaching,  or  expressly 
speaking,  publish  utter,  or  declare  any  words, 
sentencea,  or  other  things,  to  stir  up  the  people 
ID  haUed  or  dislike  of  the  king's  person,  or  the 
established  government ;  then  he  is  disabled  to 
have  or  exercise  any  place  or  office,  civA  or 
■ditary,  and  beliaMe  to  such  further  punish- 
BMot,  as  bv  the  common  laws  or  statutes  may 
be  iffflirtti^  in  such  cases ;   by  which,  I  take 
it,  the  meaning  to  be  fine  and  imprisonment, 
or  bodily  poniahment ;  but  not  the  punishment 
diat  is  appointed  to  the  judgment  of  high-trea- 
SOB  or  loas  of  life  or  member. 

Ju.  Gea.  My  lord,  I  humUy  crave  your 
Mifaip's  jodgmeot  whether  this  shall  be  per* 
natted,  that  the  counsel  should  enter  into  such 
adiiuameaa  this.    The  question)  I  take  it, 
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that  your  lordship  appomted  to  be  spoke  to,  is, 
whether  this  indictment  as  to  form  be  sufficient 
for  your  lordship  to  give  judgment  upon  ?  Bu^ 
Mr.  PoUezfen  is  going  into  that  which  is  a 
far  greater  point ;  whethec  these  words  ab- 
stracted from  all  their  innuendos  are  treason^ 
or  no?  My  lord,  the  prisoner  did  not  move 
that  in  arrest  of  judgment;  and  whether  your 
iurdship  expects  any  such  thing  should  be 
spoloen  unto,  that  was  not  moved  or  stirred  by 
him,  I  must  submit  it  to  yon.  The  jury  found 
that  these  words  were  spoken  with  an  intent  to 
depose  the  king.  Whether  thai  your  lordship 
will  permit  it  to  be  argued,  whether  such  words 
are  treason  in  tjieir  own  nature,  is  of  quite  anor 
tber  consideration. 

Mr.  FoHexfen.  Good  Mr.  Attome]r»  Vnf 
spare  us.  We  come  to  sbiew  that  if  in  their 
nature  they  import  not  matter  of  treason,  then 
the  innuendos  cannot  help  them,  so  as  to 
make  treason  of  them , 

Au,  Gen,  Truly,  my  k>rd,  I  did  not  nn- 
derstand  that  it  was  your  lordship's  pleasure 
the  counsel  should  have  liberty  to  argue  any 
such  tbmg,  as  whether  the  words  be  treason^ 
being  found  to  be  spoken  with  such  an  inten* 
tion ;  but  whether  these  innuendot  have  suf« 
ficieutljr  been  laid  tojnaintainthe  indictment  ia 
point  of  form. 

Mr.  FoitexfsH.  If  you  leave  out  the  worda 
innuendo'd,  then  sure  we  may  speak  to  the 
words  themselves. 

L^CJ,  Look  you,  Mr.  Attoni^,  either 
you  mistake  Mr.  PoUexfen,  or  I  do :  For  I  take 
It,  that  he  is  entering  into  the  consideration  of  ' 
these  words  as  they  are  laid  in  the  indictment ; 
that  are  uncertainly  laid,  so  as  that  they  will 
not  support  an  indictment  of  treason. 

Alt^  Gen.  My  lord,  he  is  arguing,  that  if 
they  were  spoken  of  the  king,  yet  they  would 
not  be  treason. 

X.  a  J.  Will  he  say  soP  I  dare  say,  he 
will  not. 

Att,  Gen.  He  is  arguing  upon  the  statute, 
what  words  are  treason,  though  spoken  of  the 
king,  and  what  not ;  which  i  take  it,  is  not  the 
que^n  now. 

SoL  Gen.  My*  lord,  we  humbljrofler  it  to 
vour  lordship,  whether  it  be  according  to  your 
lordship's  rule  and  intention,  that  he  was  to 
argue  whether  the  words  were  treason;  or 
only  whether  the  form  of  the  indictment,  as  to 
the  innuendas^  was  good  and  sufficient. 

.  L.  C.  J.  Taking  tlie  words  to  be  sufficiently 
set  tbrth  in  the  indictment,  and  found  by  the 
jury  to  be  spoken  of  the  king,  especially  the 
last  words:  Do  you  think  we  would  sufier 
that  question  to  be  debated,  whether  they  were 
treason  or  not?  God  forbid.  1  will  not  sit 
here  to  bear  that  question  at  all  so  much  as 
made  or  put,  I'll  assure  you .  I  took  him  not  to 
argue  at  ail  an^  thing  that  way. 

Mr.  PoUexfen.  Pray,  my  lord,  hear  me ; 
I  am  going  only  to  this;  for  I  would  not 
ofier  any  thing  beyond  what  is  fit  for  me  ta 
ofler,  and  for  the  court  to  hear :  But  this  we 
aay,  that  the  wocds,  the  eifeotire  wordsi  are  not 
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$o  tmffidently  laid  in  this  indtctmeut,  as  to 
make  than  amount  to  treason,  I  am  only 
going  to  that. 

JL  C,  J.  Ay ;  that  is  the  stinging  part  of 
the  question,  and  so  I  understood  him  before. 

Mr.  FoUesefen,  My  lord,  f  onty  mentioned 
that  of  the  statute,  that  there  were  tw6  sorts  of 
words  there  taken  notice  of;  to  shew  that  I 
thoufi^ht  these  words  were  not  within  that  branch 
that  IS  said  to  be  treason.  ^ 

X.  C.  J.   Well,  go  on. 

Mr  Pvllesfen,  I  will  keep  myself  to  the 
first  clause  ot  the  statute ;  for  what  I  mean,  is 
this,  That  if  thtoe  words  come  not  within  that 
first  branch,  which  makes  the  treason,  tiien 
^our  lordship  cannot  give  judgment  upon  this 
mdictment.  For  though,  my  lord,  it  niay  be 
these  words  ^e  ej^traoxtiinary  il),  and  'being 
spoken  or  jveached,  may  haye  an  ill  sense  or 
meaning  with  them  ;  yet  I  would  observe  to 
your  lordship,  there  are  other  penalties  and 
punishments  provided  for  some  sort  of  words, 
than  there  are  for  others. 
.  But  then,  my  lord,  let  us  consider  the  words 
of  the  first  branch  of  this  statute.  If  so  be  any 
person  does  compass  the  death,  or  bodily  re- 
straint, or  ctlier  harm  to,  the^  h'wi^^s  person, 
or  to  deprive  the  king,  or  levy  war  against  the 
king,  &c.  and  this  compassing  and  ijnagina- 
tioB  does  express  byprinting,  writing,  preach- 
ing, or  mahdons  and  advwed  speaking,  they 
shall  suffer  judgment  of  high-treason.  Now 
then,  all  that  1  would  come  to,  is  this^  tbat  this 
same  treasonable  printing,  writing,  preaching, 
or  spealcingj  must  be  of  such  words  as  shul 
intend  the  death,  bodily  hurt,  restraint,  or  im- 
prisoranent  of  the  king'*s  person,  or  levying  of 
war. 

My  lord,  having  said  this,  the  next  thing  is 
to  come  to  the  wonls  themselves,  and  to  take 
them  as  they  are  in  themselves,  without  the 
innuendos,  and  see  what  the  natural  sense  of 
them  will  be :  And  »we  ^ivill  take  them  in  the 
natural  order  as  thev  are  laid  in  the  very  in- 
dictment, and  found  oy  the  jury. 

The  first  passage  of  them  is,   *  quod  Po- 

*  pulus;'  &c.  (meaning  the  people  of  England^ 

*  the  subjects  of  our  lord  tne  king)  *  made  a 

*  flocking  to  the  king  (meauinff  our  said  lord 

*  the  king  &at  npw  is)  to  cure  &e  king's  evil, 

*  which  he  could  not  do ;  but  we  are-  tliey  to 

*  whom  they  should  come,  being  Priests  and 

*  Prophets,  that  by  our  prayers  can  heal  the 

*  grids  of  the  people.*  Now,  my  lord,  with 
humble  submissioo,  it  is  plain  that  as  to  these 
words,  they  have  not  in  themselves  any  ten- 
dency to  treason  at  all,  whatsoever  reflection 
tfa^  may  make  upon  the  king ;  they  are  the 

^  words  of  a  Priest  magnifying  bis  own  office, 

and  his  power  with  God  Almighty  ;  but  they 

da  not  come  up  (I  think)  to  this  crime,  for 

which  the  prisoner  at  the  btir  ^nds  accused. 

Then  the  next  words  that  follow,  are  tliese, 

*  Nos    habuin^os  nunc   duos   iniquos    Reges 

*  insiraul,  ^ui  penniserunt  Romanam  super- 
*•  Btitionem  intrare  in  eorum  conspectu,  &c.  and . 

*  who  can  be  Ukened  to  none  but  wicked  /e-  \ 


*  roboam.'  My  lord,  these,  I  do  admowleite^ 
are  very  wicked  and  bad  words,  e^edwy. 
if  they  must  be  implied,  as  the  indictment  his 
sef  them  foith,  to  the  late  king,  and  his  pre- 
sent majesty  r  Yet  these  very  words  (under' 
favour)  will  not  amouut  to  the  charge  of  bigb^ 
treason.  1'hey  deserve  very  severe  punini- 
ment ;  but  they  seem  not  to  come  up  to  asy^ 
thin^  of  an  intention,  or  eompassmg,  or  d^ 
signmg  the  death,  bodily  hurt,  or  imprison- 
ment of  the  king ;  w  the  ievyiiiff  war  apuns^ 
him.  This  I  speak,  my  lord,  with  sobmissioD^ 
and  I  befieve  your  lordship  may  be  of  the  same^ 
mind. 

But  thenv  my  I<»^i  ^^e  next  words  thair 
follow,  are  the  words  (I  suppose^thatare  rriie# 
upon,  to  make  out  this  accusation  ;  <  Quod  s» 

*  ipai  starent  ad  fundaneatalia,  ipse  noi»  * 
<  tunebat,  &c.  That  they  should  overcome 
'  their  enemies,  as  in  fonner  times,  with  rams- 
'  horns,  broken  platters,  and  ^  stone  in  a  slin^.*' 
These,  my  lord,  seem  to  be  the  words  in  wbich- 
the  crime  consists.  Now,  my  Wvd,  if  thes» 
words  in  themselves  are  so  uncestain,  or  su<4» 
as  do  not  tend  or  relate  to  the  present  king,  oi? 
the  present  government,  to  stir  op  sedition  oi? 
rebelltott  against  them,  then  they  wfll  not  be 
treason,  because  they  do  not  so  relate. 

Now,  my  lord,  tliese  words,  if  you  take  then» 
alone  without  the  former  clause,  *•  Nos  habut^ 

*  mus  nunc  duos  iniquos  Reges  insimul,'  &c; 
closed  with  the  innuendot  mat  he  meant  the 
late  kinged  thb,  I  see  not  possibly  bow  tbej 
can  he  said  to  relate  to  the  present  king  and> 
government,  to  make  them  treason  within  tbi» 
act.    Whick  way  can  it  he?  ^  If  they  would 

*  stand  to  their  principles,  they  should  over-* 
^  come  their  enemies:'  How  can  thev  be  in- 
tended to  be  meant  of  the  king,  and  tiis  loyal 
subjects  ?  Then  let  us  consider  tlie  words  t^at 
go  afore,  whether  they  will  help  any  thin^  tm~ 
no ;  *•  habuimus  nunc  duos  iniquos  Reges  io« 
'  simur.  These  words  of  themselves,  str^  o£ 
the  innuandOf  do  not  express  what  two  kmn 
are  meant  by  them.  If  you  take  the  woras 
strictly,  that  *  We  have  had  two  Idn^  novr 
together,  insimul,'  as  the  word  signifies, 'it 
must  be  two  kings  at  one  and  the  same  tinike  : 
But  take  it  in  the  English  phrase  (as  perhaps 
they  would  have  it  turned  into  Ei^lisfa),  *  We 

*  have  had  now  two  wicked  kings  together,* 
(meaning  the  late  blessed  martyr,  and  his  now 
majestj'),  then  it  must  be,  we  have  had  nof^ 
two  kings  successively;  but  it  is  a  straose 
thing  to  render  such  Latin  into  such  Engliw^ 
which  seems  to  be,  in  the  nature  of  the  words 
themselves,  such  as  will  bear  no  such  sense  or 
construction  as  that.    And  then,  the  *  qui  per<* 

*  miserunt  Romanam  superstitionem  intrare  in 

*  eorum  conspectu ;'  if  the  first  words  do  not 
in  themselves  express  what  kings  werfe  meanly 
these  words  that  follow  can  give  no  manner  oft" 
certainty  to  them  at  all :  For  here  is  not  90 
much  as  any  innuendo;  nor  can  the  words 
that  follow  them  '  (qui  assimilari  possunt,'  te. 
which  can  be  likened  to  none  but  wicked  Jeso* 
boam)inanyfort,  shew  any  csctaiiity  to  wkona 
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te  BOfr  that  which  is  the  next  clause,  is  the 
fMlclaoae  of  all ;  *  Sed  si  ipsistareat  ad  fan- 
'  JMralnKa,  &c.'    *  Ipa'  in  all  ordinary  con- 
itadini    of  speech  in  ail  language,   beine 
cflspled  to  the  former  words  (and  so  I  think 
die  rale  in  the  grammar  is  and  will  be  read  by 
nj  reaaoaahk  person  that  reads)  must  refer 
totbenext  antecedent.     And  then,  who  are 
they  thai  are  last  spoken  of?    It  mnstbethe 
tvawkkei  kings,  let  them  be  who  they  will^ 
IbstwoeiseaDtby  those  wicked  kings;   ibr 
tbcfeisBoolherperson  that  does  interrene,  as 
spaiai  €€y  to  whom  they  should  he  referred. 
TaeibnBer  words  are  spoken  in  the  first  per- 
ssn,  and  ploral  Bomber :  We  have  had,  speak- 
ing in  the  name  of  himself,  and  they  that  were 
Im  andilofa,  and  then  to  come  with  imi',  after 
he  had  mentiooed  two  kings,  who  bad  snifered 
Fopery  to  come  in,  and  were  to  be  likened  to 
Ik,  changes  the  form  of  the  whole 
It  shomd  seem,  according  as  it  is 
the  indictment,  to  .run  thus,  and  then  I 
*  lordship  to  consider  the  sense  and 
"  them ;  *  We  had  now  two  wicked 
*^ldfi^  together,  who  have  soflered  Popery  to 
'  came  nnder  their  nosesi  we  cannot  compare 
'  th^aa  to  any  hut  wicked  Jeroboam  :    And  if 
^  ^tey  woold  stand  to  their  principles,  then  he 
<  dUlBOt  doubt  but  they  should  orercome  their 

*  ffinifa,  as  in  former  luneSj  &c.'  Wh^  then, 
if  ip$i,  aooording  to  ^[rammar,  and  ordinary 
tm/bngy  being  a  relatiTe,  most  refer  to  that 
wfcseh  ippot  last  before,  there  is  nothing  in  all 
tbeanile&ce  before,  but.  We,  that  is,  he  und 
the  people  that  heard  him,  and  the  two  kbgs 
that  be  spoke  of ;  and  the  two  kings  being  last 
qiiig  of,  it  must  in  all  erammar,  I  say,  and 
sense,  be  understood  of  the  kings.  Then  let 
nsoee,  what  sense  we  can  make  of  it ;  *  We 
'  have  had  two  wicked  kings,  that  have  per- 

*  mined  popery  under  their  noses,  that  they 
'  can  be  compared  to  none  but  wicked  Jero-. 
'  hoam :  and  if  they  stand  to  their  principles, 
'  be  did  not  fear  but  they  (the'  kings)  should 

I  their  enemies.'  In  all  oidinary  and 
dng,  ]  cannot  see  how  they  can 
I  it,  but  the  ip$i  must  refer  to  the  reges  ; 
the  *  Eorom  fondamentalisp,  ipsorum 
if  you  take  these  words,  os  they  do 
lie  Tend  if  they  have  any  sense  or  meaning  at 
sll  in  tbetDf  this  is  the  proper  and  natural  sense 
mi  meaning  of  them. 

Foritis|?etty  hard  to  apply  the  '  Nos  ha- 
'baiaos  nnnc  duos  iniqnos  Reges,'  to  the 
'  ipsi  ^  starent  ad  fundamentalia.'  In  all 
yrabshilMty  he  spoke  it  thus,  if  it  continued  on 
IB  a  dtKomsp,  which  1  can  say  nothing  to, 
boe^  only  to  speak  to  the  wonts  as  they  are 
hid  m  the  indictment,  *  And  if  we  do  hot  stand 
'  t»  our  principiea,  1  do  not  doubt  but  we  shall 
'eKTOOOMoar  enemies  as  formerly,'  Sec.  But 
ipiita  rariationof  the  person,  aad,  accorrling 
^tUgrammatical  construction,  we  know  how 
■IttiMt  be  expounded.  The  other  seems  to  be 
IteMnlrepdiiigod'tlM^yFonbvbuf  the  in- 


dictment has  not  pursued  them,  but  has  mad^ 
of  that,  to  be  quite  I 


theminsteadc 

posing  them  to  hafe  been  ^ken  as  the  Jury 

liave  found  them. 

But,  my  k»rd,  if  they  do  not  well  bear  that 
sense,  which  I  think  they  shoukl  properly  and 
naturally  bear,  if  thev  had  been  right  laid,  tiie 
question  tiMn,  whether  we  can  make  these 
words,  as  they  are  laid,  to  bear  any  such  aenee, 
as  the  king's  counsel,  by  their  innuendoi^ 
hare  placed  upon  them  ?  that  is,  if  they, 
meaning  his  auditors  ;  'should  stand  to  their 
*•  principles,  then  "^thev  should  oreroeme  the^ 

*  enemies,'  meaning  the  king  and  his  loyal  sub- 
jects. Truly,  my  ford,  I  cannot  see  how  that 
can  be,  ho^  ipsi  should  be  me ;  I  and  mine 
auditors  should  stand  to  their  principles. 

But  setting  diat  aside,  come  we  then  to  the 
main  words.  *  He  did  not  fear  hot  they  should 
orercome  their  enemies.'  The  great  force  of 
these  words  lies  in  the  word  enemies.  What 
is  meant  by  enemies  ?  For  all  the  rest  without 
that,  would  not  signify  any  great  matter,Vith 
submission  to  your  lordship,  as  I  think  :  And 
therefore  here  comes  the  great  burden,  and 
that  which  is  the  sharp  stin^  of  all  this  indict- 
ment. And  to  make  enemies  to  signify  the 
kmg  and  his  subjects,  m;^  lord,  is  a  very  won* 
dertal  innuendo,  as  I  believe  erer  was  attempt- . 
ed  to  be  made.  So  it  seems  to  me,  with  submw- 
sion  to  your  lordship ;  the  word  enemies  itself  la 
a  word  of  so  large  comprehensionj  thatit  reaches 
to  a  great  part  of  the  worM.  God  knows,  man- 
kind is  so  very  unhappy,  as  that  every  one 
hath  vefy  many,  and  too  many  enemies.  Who 
is  not  an  enemy  P  A  man  scarce  knows  ;  it  is 
well  if  he  does.  And  this  is  a  tiling  that's 
mighty  hard,  that  so  general  a  word  should 
have  so  heinous  a  particular  application. 

There  then  rests  tUe  boroen  of  the  case, 
whether  inimicos  should  signify  the  king  and 
his  loyal  subjects.  If  in  tbenatnral  grammar 
the  former  words  of  *  Ipsi  starent  ad  fnnda- 

*  roentalia,'  be,  as  I  have  shewn,  to  berelbnred 
to  the  duos  Reges  as  the  last  antecedent,  then  it 
must  mean,  tkuU  the  duos*  Reges  would  over-  « 
come  their  enemies,  and  then  there  is  no  htirt 
in  all  these  words,  but  whatsoever  was  spoken 
is  very  commendable,  and^very  allowable: 
But  if  you  would  take  it  otherwise,  I  see  not 
how  it  can  be  done  without  the  greatest  attain 
in  the  world  of  so  general  a  word,  to  make 
inimicos  mean  the  king  and  his  subjects. 

Now,  my  lord,  let  us  see  how  they  intend  to 
help  it  out,  and  that  is,  by  these  lanve rid^. 
The  nature  of  an  innuendo  hath  been  already 
opened  to  your  lordship  by  Mr.  Wallop.  I 
snail  not  repeat  sny  thing  of  that  which  was 
said  before,  for  that  I  cannot  fake  to  be  any 
service  to  the  prisoner  at  the  bar,  to  take  up 
your  lordship's  time  in  repetitions.  The  books 
have  been  cited,  and  reason  itself  wUldhvct  to 
that ;  for  must  not  a  man  be  convicted  by  hia 
own  words,  as  well  as  punished  for  them  ?  It 
is  not,  sore,  the  skill  of  the  clerk  to  put  in  aa 
inrmtndoj  or  of  any  one  ^se,  that  shall  be  eoi- 
'  to  make  VDy-wwdi  to  have  any  otbtr 
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flense,  than  I  thatapeke  them  intended  them  in. 
if  ttxe  wcords  are  not  clear,  why  then  they  can*' 
not  affect  the  auditory,  so  as  to  have  any  evil 
influence  upon  them,  to  incite  them  to  sedition 
orrebeltion;  for  sensible  words  must  influence 
seDsiUe  men :  But  words  that  are  insensible, 
can  have  no  influ^ice  at  all  upon  ratippal  crsft* 
tures.  Then  shall  an  innuendo  make  diat  an 
ofienoe,  without  n  hich  it  was  not  an  oflenoe ;  es- 
peciidly  so  great  an  offence,  as  that  of  high- 
treason?  Surely  not. 

Besides,  my  lord,  all  our  books  are  against 
making  any  such  construction.  Roll's  Abr. 
1.  part  84.  There  is  a  whole  bead-roll  of  them 
to  prove,  that  innuendos  will  not  help,  where 
the  words  in  themsdves  have  any  incertainty 
in  them.  The  bare  setting  down  the  words 
with  innuendoi  aie  not  An  averment  sufficient 
to  maintain  an  action,* or  an  indictment.  The 
«ases  there  are  imieed  upon  actions  of  the  case 
fi)r  words,  whidi  in  reason  are  under  the  same 
rule. 

For,  my  kml,  there  are  two  ways  to  apply 
words  that  are  uncertain,  to  bring  out  the  true 
intent  and  meaning  of  them^  to  whom  they 
are  to  be  applied ;  the  one  is  by  a  colloquium 
precedent,  and  where  there  is  a  colloquium 
precedent  of  such  matter  as  will  lead  in  the 
stose  of  the  words,  which  without  it  were  not 
to  be  understood,  there  the  laying  that  eoUo- 
I  ^ttifn  makes  the  words  come  to  be  sensible, 
and  there  is  this  reason  for  it,  whenever  that  is 
done,  the  colloquium  muBi  come  in  evidence, 
and  must  be  proved :  But  1  never  yet  knew  an 
innuendo  oflered  to  be  proved.  Another  wajr  is 
this,  where  words  are  laid  in  a  declaration  with 
an  averment  precedent  to  be  spoken  of  such  a 
person,  then  the  words,  with  an  innuendo  after 
that  averment,  shew  sufficiently  What  is  meant 
by  them.  If  so  be  scandaloiis  words  are  spo- 
ken, as  to  say,  'Thy  landlord,  your  brother, 
« your  master,  your  servant,  your  son,  is^  a 
*  thief,'  or  the  like:  In  these  cases  the  words 
in  themselves  do  not  express  the  man  of  whom 
the  scandal  is  raised,  but  they  give  such  a  de- 
nomination of  the  man,  that  may  by  the  hearers 
be  sufficiently  known.  Why  then,  in  that 
case,  if  in  the  declaration  it  is  averred  that  the 

Elaintiff  was  his  landlord,  was  his  brother,  was 
is  master,  was  his  servant,  was  his  son,  and. 
that  these  words  were  spoken  of  him,  abd 
thereby  it  comes  to  be  made  apparent  to  the 
court  what  is  meant,  and  who  is  meant,  that  is 
well,  and  all  that  must  be  proved  to  the  court 
upon  evidence,  or  the  action  cannot  be  main- 
tain^. By  such  means  as  this  it  is  made  plain 
and  demonstrable,  thai  there  can  no  doubt  re- 
main, either  with  the  court  or  the  jury,  to  whom 
the  injury  is  done,  and  of  whom  the  scandal  is 
uttered.  And  these  are  the  only  two  ways 
that  ever  I  eould  observe  were  aUowed  to  be 
sufficient  to  maintain  any  such  action:  And 
there  the  itmumdo  comes  veiy  properly  in  to  as- 
sist the  averment,  or  the  colloquium. 

But  now,  my  loiily  here  in  this  case,  here  is 
nothiog  of  that  kiod^  but  only  a  bare  inmiendo 
that  siidi  and  such  wert  mevift*  without  cither 


a  co/^tti«mthat  thm^was  a  disconrae  con- 
cerning  such  and  such  persons,  or  an  averm^ait; 
that  the  words  were  spoken  of  the  persons. 

My  lord,  I  cannot  tell  what  precedents  thej 
will  offer  to  your  lordship  of  former  or  latter 
times.  We  nave  had  but  very  little  time  to 
look  into  it,  and  have  not  that  recourse  to  the  pre- 
cedents  on  the  crown's  nde  that  the  king'* 
counsel  have.  But,  my  lord,  ibr  preoedentar 
that  may  have  past  $ub  tilentio  ;  witnout  h&T-- 
ing  the  question  stirred,  I  suppose^  will  not 
be  allowed  by  yourlosdship,  and  the  coort  a» 
precedents  against  us.  But  I  think  then  will 
be  no  instance  given,  wherever  any  sod* 
thing  came  in  question,  that  ever  ju(%meiit 
was  given  against  the  defendant. 

My  lord,  this  seems  to  be  the  sense  and  na- 
ture of  the  words  as  they  are  laid  in  this  ia* 
dictment,  stript  of  the  innuendot,  and  your 
lordship  knows  what  a  case  we  have  now  be- 
fore you.  We  are  in  the  case  of  the  lite  of  a 
man,  which  is  much  favoured  in  law,  and  if 
there  be  any  doubt  or  uncertainty,  your  lord«^ 
ship  will  lean  rather  towards  the  ftfonraUe 
side ;  and  if,  according  to  the  rules  of  law^ 
wonLi  to  make  men  criminal  shall  not  be 
strained,  or  forced  beyond  their  plain,  natural 
meaning,  sure  they  shall  not  to  make  a  man 
capitally  so:  For  the  greateiii  the  crime  is,  the 
greater  consideration  &e  court  will  have  to  aee 
uiat  there  be  no  strained,  forced  constructioiia 
to  bring  the  life  of  a  man  in  danger :  And 
therefore  I  humbly  pray  that  judgment  may 
be  arrested. 

Alt.  Gen. 
am  of  counsel  i 

notwithstanding  any  thin^  that  has  beien  said» 
I  do  conceive,  that  there  is  high-treason  well 
alledged  in  this  indictment,  of  which  the  pri* 
soner  is  found  guilty  against  whom  I  must  de» 
mand  your  juogment.  Bf  y  lord,  there  is  a  great 
difference  m  this  matter ;  that  is,  whether 
the  words  are  treason,  as  they  were  spoken  by 
him,  and  whether  or  no  this  treason,  admittini^ 
it  to  be  treason,  be  well  disclosed  by  this  in* 
dictment  r  For,  my  lord,  I  think  to  preach  in  a 
public  assembly,   that   *  we  have  had  two 

*  wicked  kings  together,  who  have  permkted 

*  Popery  to  come  under  their  noses,*  ^nd  tbeaa 
to  goon  with  it  to  <  Stand  to  their  principles^ 
(for  so  the  Words  are  laid  in  this  indictment) 
^  and  they  should  overcome  their  enemies  an 
*in  former  times,  with  rams-horns,  broken 
'  platters,  and  a  stone  in  a  sling,'  is  a  ^erjf 
high  aggravation  of  such  wprds.  And,  wsay 
loni,  if  you  remember  the  evidence,  as  I  doo^ 
not  you  do,  it  was  all  spoken  in  a  public  wm^ 
sembly,  before  4  or  500  people,  and  they  we»« 
spoken  without  any  words  mtervening  whist - 
soever.  These  were  the  only  words  that  imw 
spoken  rehling  to  this  matter :  So  that  Ihrni 
must  carry  .their  own  pregnant  sense  with  themn 
of  exciting  the  people  to  stand  to  their  anm 
against  the  widfed  kmgs,  or  else  they  ax^ 
1)0  signification.  And  tints  they  are  laid  ia  r 
iiidictment,  and  found  by  the  jury  to'  bo  m  ~ 
pofliliTely  to  stir  up  the  people  ai^ddii  tliel 


May  it  please  your  lordship,  1 
lel  in  this  case  for  the  king :    an4 
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tidoofle  him,  and  to  raise  rebeDion  within  the 
kbgrnni.  This,  I  say,  is  po6iti?ely  aifinned, 
lod  hiddown  in  the  indictment  But,  now, 
vkdier  or  no  these  words  are  in  point  of  form 
IB  hid,  that  the  court  must  understand  them 
with  relaAion  to  the  king  and  goTemment,  and 
isanaiganientto  stir  np  the  people,  is  the 
ma6tm :  For  if  they  be  so,  then  they  are  well 
■id  tosopport  this  conviction  of  treason. 
Now  lor  that,  mv  lord,  I  would  only  first 

3fihfj  must  «^er  import  treason  in  them- 
es, or  they  do  not.  If  they  do  import  trea- 
son in  themselTes,  no  addition  of  the  person 
cencenang.whom  they  were  spoken,  as  that 
they  were  spoken  of  the  kine ,  will  mend  the 
case,  or  make  it  better.  Thoufirh  it  be  laid 
Berer  so  much  to  be  spoken  of  the  Idne,  and 
ihtt  be  nerer  so  moch  averred,  yet  if  it  be  not 
^ofcen  to  distuih  the  ^oremment,  or  to  raise 
icheDEon  and  insurrectton,  the  adding  a  thou* 
wmA  tifCies  that  it  was  spoken  '  de  Domino 

*  Rege,'  would  not  avail.  They  confess  they 
hare  no  precedents  to  produce,  and  I  belieye 
tndy  they  have  not :  And  so  they  only  go  by 
way  of  suigument,  taken  from  actions  upon  the 
CSR  fir  i^rds :  Wh«^eas  there  is  a  great  dis- 
mrity  in  the  case  between  actions  or  tiie  case 
nr  words,  and  informations  or  indictments  for 
wards  that  are  criminal  or  capital ;  and  |  know 
if  they  will  look  into  the  precedents  that  are  in 
wmt,  m  the  ^tries,  and  m  the  renorts  of  in- 
nrmstioBS  of  indictments,  the^  wul  find  it  is 
Bever,  or  very  seldom,  or  rarely  done,  it  beings 
leoked  upon  as  to  no  purpose,  or  as  perfect  sur- 
pfannee,  to  lay  Uiat  such  or  such  a  thing  was 

'  De  Domino  Rege  de  Gubematione.' 
tin  criminal  cased,  and  not  capita],  it  is  com- 
Bunly  thus,  of  which  there  ai^  multitudes'  of 
iaslances :  That  such  a  one  being  of  an  ill 
omdy  to  raiae  connnotion  in  the  kingdom,  and 
«ir  np  seditSon,  spoke  these  and  these  words. . 
Thb  WBS  the  constant  form  in  your  lordship's 
tiDBe,  as  Yoor  lordship  can  remember  in  tne 
iafbmations  that  were,  or  the  indictments  of 
that  had  spoken  words  relating  to  the 
of  York.  I  can  remember  when  your 
kHship  oaed  to  say,  <  Never  consult  me,  but 

*  follow  the  ancient  precedents,'  which  I  dare 
uadotaketosayareall  thus,  and  so  I  shaU 
skew  by  and  by,  it  has  been  in  indictments  of 
treaaoQ:    And  diough,  perhaps,  one  or  two 
nigfat  at   any  time  be  otherwise  drawn  (of 
^ihitli  yet  we  ean  find  none),  yet,  this  hatii 
keen  the  oonattot  form  for  any  thing  that  I  can 
fad,  and  it  is  of  rery  great  consequence  to  sav 
mStoM  time  of  day,  that  what  has  for  hundre<]8 
if  Tears  together  been  the  constant  practice, 
ma  way  of  indictments  and  informations,  is 
B0t  goody  it  were  to  turn  all  things  topsy  torvy, 
aadlomake  great  contusion  in  prosecutions, 
oi  the  practice  of  the  law,  in  criminal  mat- 
te.   I  diall  therefore  shew  your  lordship  that 
^  issach  a  certainty  as  the  law  does  require 
mils  k  uaually  practised,  and  that  ihe  words 
athoofleiws  are  sach,  that  they  must  have 
idationtowhat  wehave  laid  down  in  the  in- 
land to  nothing  else. 


But  then  they  do  lay  down  this  for  aground, 
which  I  think  1  ma^  grant  them  very  easily, 
and  yet  it  will  signify  nothing  to  what  they 
mean  ;  I  would  wipe  off  all  &ese  innuendot^ 
leave  them  out  of  the  case,  tor  I  never  expect 
any  help  from  them  at  all ;  and  then  I  do 
agree  that  an  tnaii^c/o,  without  a  strong,  ur^^^ 
gent  averment  that  the  people  which  hear  the 
words  spoke,  and  the  court  that  are  to  pass 
judgment  upon  them,  sha^  say  fedUy  ap- 
pears from  the  words  themselves,  who  was 
meant,  and  what  was  meant,  will  not  support 
the  indictment,  nor  has  the  verdict  fortined  it 
at  all. 

But  they  tell  you  in  actions  of  the  case,  if 
John-a-Sti1«s  be  called  a  bankrupt,  if  he  will 
bring  an  action  against  the  putv  ih^  spoke 
these  words,  he  must  aver  and  amrm,  diattfaey 
were  spoken '  de  Querente,'  of  that  particular 
person  that  doth  bring  the  action ;  and  so  it  is, 
the  law  is  so,  and  the  reason's  plain,  because 
there  are  many  John-a-Stiles's  perhaps,  and 
the  plaintiff  that  brings  the  action  is  but  one; 
and  therefore,  if  he  does  not  shew  that  the  dis- 
course was  of  that  John-a-Stiles,  who  brings 
the  action,  it  is  uncertain  who  was  meant,  and 
cannot  be  supported  by  a  bare  innuendo,  Bui 
Itake  it  in  these  cases,  wherever  the  prece- 
dent averment  is  necessary,  there  must  be  a 
distinct  proof  of  that  averment,  as  if  John-a«- 
Stiles  be  called  bankrupt  (in  the  case  I  men- 
tioned) and  he  brings  his  action,  and  avers  the 
discourse  to  be  <ie  Querente  ;  and  he  calls  wit- 
nesses, who  prove  the  words  to  be  spoken,  that 
the  defendant  didsay  John-a-Stiles  wasabank« 
rupt ;  and  the  court  demands  this  qu^tion  of 
the  witnesses,  but  do  you  know  what  John-a> 
Stiles  the  defendant  meant  ?  and  he  shall  an- 
swer, no,  we  only  heard  the  party  say  John-a- 
Stiles  is  a  bankrupt :  It  is  apparent  that  evi- 
dence will  not  support  the  action,  for  that  aver- 
ment must  be  proved,  that  he  that  brings  the 
action  was  intended,  and  that  there  was  a  dis- 
course concerning  him.  There  must  be,  I 
say,  the  proof  of  the  averment  to  make  up  that 
certainty  of  the  application  of  the  words,  which 
the  law  requires.  And  therefore  in  what  case 
soever  it  be,  if  the  words  be  the  only  proof,  or 
if  the  words  carry  sufficient  in  themselves  to 
shew  of  whom  they  were  spoken,  it  is  ridicu- 
lous to  say  thefe  must  be  an  avei'ment  that  * 
they  were  of  such  a  one ;  because  words  cannot 
prove  themselves. 

For,  my  lord,  wherever  words  by  strong 
and  pregnant  intendment  do  carry  slander,  and 
of  such  a  particular  person,  there  the  books 
are  express  that  there  needs  no  averment,  that 
they  were  spoken  of  such  a  one ;  as  in  the 
case  of  Fleetwood  and  Curie,  Hob.  267,  which 
is  a  rule  for  all  cases  upon  actions  of  the  cas6 
for  words.  Sir  Miles  Fleetwood  being  receiver 
of  the  Court  of  Wards,  brought  an  action  of 
the  case  against  Curie,  for  that  he  (bavii^ 
speech  with  one  Whorewood)  did  spe^k  of  the 
plaintiff  theses  words,  Mr.  Deceiver  (Innuendo 
the  plaintiff}  had  deceived  and  cozened  thekiiu^, 
&c.    He  did  there  alledge  the  words  to  be 
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spokeo  of  the  plaintiiT.  In  that  case,  n}K>n 
Not  Guilty  pleaded,  it  .was  found  for  the  plain- 
tifi^  and  it  was  mored  in  arrest  of  judgment, 
thaitit  did  not  appear  by  the  words  spoken, 
that  they  were  spoken  of  the  plaintiff:  for, 
Mr.  Deceiver  had  no  propriety  to  that  purpose ; 
and  the  Innuendo  would  not  make  it  certain, 
when  it  appeared  to  the  court,  that  the  words 
would  bear  no  certainty,  though  he  did  aliedge 
the  words  to  be  spoken  of  the  plaintiff  in  that 
case ;  because  there  may  be  many  deceivers, 
or  receivers,  and  he  must  prove  it  particularly 
spoken  of  himself.  Btitthen  the  book  is  ex- 
press, that  after  a  verdict,  thooffh  he  did  not 
aver'  it  was  spoken  of  him  in  his  office,  vet 
judgment  should  be  given  for  the  plaintiff,  be- 
cause there  is  a  iiregnant,  violent,  certain  ;iensp, 
that  may  lead  tne  court  and  hearers  to  take  it 
•o  to  be*meant,'and  cannot  lie  otherwise  ima- 
gined ;  and  therefore  the  court  will  not  ima- 
^  gine  it.  As  if  a  man  spoke  of  an  attorney, 
'  that  he  is  a  knave,  and  spoke  not  of  his  prac- 
tice ;  why  then  the  action  won't  lie :  but  if  he 
be  named  an  attorney  in  tlie  declaration,  and 
the  hearers  knew  him  to  be'  an  attorney  ^  in 
that  case,  it  was  ruled  not  necessary  to  have 
anv  such  averment ;  for  the  words  themselves 
did  import  it  in  the  orinnal  case,  that  it  was 

•  spoken  of  hiid  in  his  office,  by  the  word  de- 
ceiver ;  that  having  an  allusion  and  ironical 
resemblance  to  the  name  of  his  office  ;.  and  in 
the  other  case,  because  the  hearers  knew  him 
to  be  an  attorney. 

So,  my  lord,  upon  these  grounds,  judgments 
have  gone  in  those  cases,  which  they  them- 
^Ives  do  so  much  rely  upon  ;  actions  for  the' 
case  for  words;  wherever  the  words  import 
prcffnantly  such  a  sense,  there  does  not  need 
such  an  averment  But  I  shall  shew  that  in 
informations  and  indictments  this  cannot  be  ne- 
cessary, and  the  reason  seems  plain :  for  here, 
;bs  we  I^ve  laid  it,  and  as  the  truth  is,  we  all 
know  it,  tliere  is  but  one  king  and  one  govern- 
ment ;  and  when  words  are  laid  to  be  spoken 
to  excite  commotions,  or  rebellions,  or  msur- 
rections,  they  are  but  external  declarations  of 
the  mind  ;  tne  treason  that  he  is  charged  with, 
that  is  inward,  it  is  Uie  thoughts  that  are  trea- 
'  son.  But  it  is  true,  the  laying  that  alone,  that 
%e  did  so  compass  ani^  imagine,  without  some 

0 '  outward  declaration  would  not  be  good  in  an 
indictment,  any  mOre  than  the  outward  de- 
claration without  the  inward  intention.  But 
the  treason  is,  that  he  did  imagine  to  raise 
rebellion  and  war  within  the  Kingdom,  to 
stir  up  the  people  against  the  kinff,  and  to 
depose  the  king,  and  bring  him  to  death,  and 
deprive  him  of  his  crown  and  dignity  ;  and 
then  goes  the  indictment  on,  and  says,  to  the 
end  that  he  might  efiect  this  treason,  he  spok^ 
such  and  such  words,  which  by  that  new  law 
(that  Mr.  Pollexfen  mentioned)  will  amount  to 
treason  in  speaking,  as  well  as  writing.  I  say, 
it  is  positively  charged  ii^  the  indictment,  that 
he  did  thus  and  thus  speak  to  stir  up  the  people 
to  rebellion  and  war  against  the  kjng;  and 
t^sii  coma  the  words.    If  indMd  any  c^ktend 


words  be  spoken,  which  in  their  own  natc^re 
import  not  a  iendencj^  to  incite  and  stir  up  the 
people  against,  the  king,  it  would  b«  nuigiit 
with  innuendot ;  and  so  it  would  be,  if  there 
were  twenty  averments.  But  I  think  that  this 
is  as  strong  an  averment  a$  can  be  (what  we 
all  know  to  betrue),  that  there  is  but  one  king, 
and  one  government.  And  then  he  spoke  th« 
words  in  a  public  assembly,  ^  We  have  had  so 

*  and  so,  and  if  they  would  do  so  and  so  ;' " 
which  can-ies  forcibly  and  pregnantly  thia 
sense,  that  it  cannot  faie  intended  to  be  spoken 
against  auy  one  else,  but  against  the  king  ami 
the  government;  especially  now  after  the  ver- 
dict, when  the  jury  find  that  be  did  all  this  t» 
raise  up  the  people  against  the  king.  All  the 
discourse  is  in  itself  pregnantly  and  forcibly 
tending  that  wa}'. 

My  lord,  we  are  now  upon  ilie  form  of  the 
indictment.  Put  the  case  there  are  many  idle 
expressi6ns  in  it,  as  1  may  grant  there  are ;  yet, 
ir  the  greatest  part  impoil  treason,  sedition  and 
rebellion,  and  are  laid  to  be  done  to  incite  the 
people  to  rebellion,  and  so  found  by  the  jury  ; 
then  the  indictment  is  well  laid,  and  judgment 
must  be  given  for  the  king.  The  first  worda 
are  highly  derc^tory  to  the  king,  and  most 
be  understood  to  be  spoke  of  him.  If  tha  pri- 
soner had  thought  these  words  wonld  not  have 
been  treason,  ir  he  had  demurred  in  the  oase, 
by  that,  as  the  jury  find  it  now  here,  he  wooki 
have  confessed  it  to  have  been  spoken  of  the 
king ;  for  it  is  said,  he  spoke  it  to  the  peo|»le, 
and  he  spoke  it  of  the  people  of  Engkind ;  and 
to  stiy  that  Poputus  may  mean  the  king  of 
Franw's  i)eople,  as  Mr.  nallop  would  have  it, 
certainly  no  man  can  think  that :  For  when  he 
speaks  in  English,  to  an  English  auditoiy  in  a 

Sublic  assembly.  That  the  people  make  a 
ockiri;r  to  the  king,  how  can  that  king  mean 
the  king  of  France  ?  and  how  can  the  ward 
people,  by  any  intendment,  but  a  very  foreign 
and  strange  one,  be  interpreted  to  mean  that 
the  French  people  should  come  over  lather, 
for  to  be  cured  of  the  king's  evil,  when  (as  be* 
bimself  says)  the  Fiench  king  claims  such  a 
power  ?  No,  That  does  fix  it  particularly^  upom 
our  own  king. 

Pray,  let  us  consider  then,  what  possibljf 
can  the  intendment  of  these  words  be,  that  fol- 
low, '  We  have  had  now  two  wicked  king^s 

*  together?'  As  for  that  objection  of  the  word. 
insimuly  that  it  means  togrethcr  at  one  time, 
that  sure  can  have  very  little  in  it,  it  bein!^  to 
be  taken  according  to  common  understan^n^ 
in  our  dialect ;  and  in  English,  to  say  we  liave 
had  now  two  wicked  kings  together,  every  oa« 
will  understand  it,  we  had  them  one  after  an  - 
other,  because  we  have  but  one  king  at  « 
time. 

And  then,  my  lord,  if  the  fiitter  words  wex-« 
left  out,  iiith  submission,  I  conceive  upon  tHt 
authorities  that  are  in  our  booI;s,  these  woir*^ 
would  have  been  treason  upon  the  statute  o: 
25  £dw.  3.  For,  my  lord,  iaa  public  assetxa- 
bly  of  peopio,  which  is  an  unlawful  assembly 
as  tiiis  >vas,  to  speak  such  words  of  the  kican 
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voqU  be  trcsMii.  For  -put  the  cMe;  he  had 
MUecM  a  number  of  armed  mea  at  Hotmslour 
flflidi,  and  iheie  exhorted  them  to  stand  to- 
fedier;  thftk  the  kinff  was  a  wicked  prince, 
aadbad  miBg^enied  himBeifin  the  adotlinis- 
kaiion  of  the  ffOFemment ;  I  think  that  would 
le  treaJMii  wMbin  the  law.  By  the  new  sta- 
tste,  to  say  the  king  is  a  Papist,  jplainiy  is  a 
Fnemamre  ;  bat  to  say  the  king  is  a  wicked 
kin^,  and  has  miasforerned  hira^f  in  intro- 
dacHig  Popery;  that  is  a  step  further  than 
vhsfc  the  act  makes  a  Praemunire;  for  these 
ace  words  to  stir  up  the  people  against  the  king-, 
tBMHiaBy  iMeaebed  in  a  public  assembly. 

llieo,  my  lord,  yon  yriU  tske  all  these  words 
together  ;  tint,  aitef  he  had  drawn  away  that 
freat  an^ority,  and  great  power  that  the  God 
if  Ueayen  hath  giTcn  to  the  king,  in  curing 
the  king's  evil,  and  declared  him  to  be  a 
wicked  prince,  by  safiering  Popery  to  corae 
■nder  hist  nose,  and  that  be  was  to  Jl)e  compared 
tooooe  but  wicked  Jeroboam;  and  then,  to 
abort  the  people  to  stand  to  their  principles, 
and  bf>did  not  doubt,  but  they  shoulaoTorcome 
their  enemies,  what  can  be  plainer  treason? 
For  it  is  plain,  that  he  did  apeak  to  the  ()eople, 
to  the  eongregatioB ;  and  that  can  never  be 
iBwicta:aod  otlwrwiseby  the  court,  nOr  by  the 
hBarers.  For  that  interpretation,  that  the  king 
ahooU  overcome  bis  enemies,  it  is  foreign  and 
ridieuloiis,  and  not  to  be  imagined  by  any 
ho^,  thai  has  either  sense  or  reason  about 


Bat,  mylord,  I  shall  leave  all  this  (the  iury 
fasri^g  DOW  found  it)  to  show  what  preoedfents 
WB  ONiM  prepare  for  your  k>rd8nip;  how 
dungs  of  this  nature-  have  been  used  to  be 
Aawn  :  For  we  have  made,  for  the  little  time 
we  had,, as  good  a  search  as  we  can;  and  I 
hare  foinid  sCreral :  And  indeed,  I  cannot  find 
9nt  ollierwise,  than  as  this  is.  And  for  late  in- 
lomatioDS  and  indictments,  if  you  examine  the 
clerks  that  now  are,  they  will  tell  you,  that 
there  is  not  one  otherwise:  But  that  if  it  be 
aaid  to  be  done  with  an  intent  to  raise  rebel- 
hoB  or  war  against  the  king,  or  sedition,  or  the 
like ;  and  then  say,  he  spoke  such  and  such 
words,  that  is  sufficient  But: I  will  shew  yoor 
fanisbips  some  ancienter  precedents,  some  few 
whicfa  will  shew  how  the  practiee  was  hereto- 
&fe. 

The  first  i»  3  U.  8.  Rot.,  IT.  in  the  Indict- 
ment against  my  lord  Grey  of  high-treason ; 
afier  tbe  general  charge  of  macmnating  the 
dcstmctioa  and  doatb  of  the  king,  and  sub- 
version of  the  goveminent;  it  is  saidtliere, 
that  prodUarie  he  did  speak  these  words, 
'  That  the  king's  grace  should  be  driven  out  of 

*  the  realm,   and   the  prince's  grace  should 

*  never  iMoceed.'  And  it  is  not  averred  that 
these  wovds  were«poken  of  the  king,  and  of* 
the  prince,  nor  was  there  any  need  it  should  be 
avtmd ;  for  the  words  plainly  import  they 
ivere  spoken  of  them ;  and  the  laying  it,  that  it 

.  iras  to  raise  sedition  within  the  i^m,  was^ 
saScietit  to  make  them  high-treason. 
Then  the  aext  iamy  lord  Cobfain'i  Case, 


3  Jac.  Sessione  Ima ;  for  it  is  one  of  the  great 
records  that  lie  in  the  chest,  amongst  the  Ar- 
cana. But  by  the  book  in  the  office,  we  have 
a  copy  of' it;  but  there  is  the  record  in  the 
chest,  and  there  it  is,  '  Posteacj^ue  13  die  Junii, 
^  ultimo  preterit,  ac  diversis  aliis  diel^us  et  vi- 

<  cibos,  tarn  postea  quam  antea,  dixerunt,  fkc.^ 
(for  there  are  otlier  defendants),  proditorie 
*  there  will  be  no  good  till  the  kine'  (meaning 
our  sovereivu  lord  the  king)  *  and  dl  hiscubbs,*^ 
(meaning  the  children  of  our  said  lord  the 
king)  *  were  quite  taken  aMay,  &c.'  I  leave  out 
the  general  charpfe  of  the'm&diination  and 
oontriving  of  the  death  of  the  king  5  but  to  the 
intent  to  efTcct  that  treason,  «iich  words,  were 
spoken  ^i;ithout  any  averment,  that  they  were 
spoken  '  de  rege.'  There  was.  no  mention  of 
the  progeny  ,of  the  king  before;  or  that  the 
cubbs  that  were  spoken  of  were  the  kine^s  chil- 
dren ;  neither  would  the  words  *  regalis  pro- 

<  genies'  answer  the  Enf^lish  word  *  cubos ;' 
which  was  a  word  abu^rcTv  mentioned  by  him« 
But  in  that  case  it  was  held  to  be  a  good  in* 
dictment ;  and«  sir  Walter  Raleigh  was  con- 
demned upon  it.* 

Another  is  Williams's  Case;f  and  that's 
rery  like  our  case  in  the  first  part ;  that  is,  the 
first  words. insisted  upon  are  laid  positively  te 
be  spoken  of  king  James,  by  an  inmiendo. 
Pasch.  ir  Jac.  Hot.  40,  there,  af^er  the  <  Ma- 
^  chinans  et  intendens,  Sec'  it  is  laid,  that  he, 
such  a  day  of  September,  *  proditurie  devisavit' 
a  treasonable  book  called  Balaam's  Ass ;  wheps- 
in  there  are  such  and  such  passages  applied  to 
the  king  by  the  innuendo.  There  is  nothing 
said  of  that,  to  be  spoken  of  the  king,  *  de 

<  rege ;'  but  the  words  of  the  book  carrying 
their  own  plain  sense  and  meaning  in  them, 
that  they  must  be  intended  of  the  king,  and 
the  government,  that  was  sufficient  to  roaintaia 
the  indictment;  and  he  was  executed.  The 
innuendos  are  not  material.  If  it  can  have  no 
other  sense,  that  is  enough  to  maintain  the  in- 
dictment. 

My  lord,  in  Fitzharris's  Case,^  which  your 
lordship  and  all  the  court  remember ;  part  cf 
the  libel  related  to  the  duke  of  York,  by  the 
letters  D.  of  F.  and  sometimes  only  called  by 
the  letter  Y^  and  the  king  himself  by  the  letters 
Ch,  And  f\ie  innuendo  is,  meaning  our  so* 
vereigu  lord  the  king ;  and  there  is  nothing 
averred  in  that  case;  and  indeed  there  can  m 
nothing  averred ;  for  by  the  import  of  the  thing 
it  must  have  that  sense. 

Colonel  Sidney's  Case,  |[  my  lord,  you'll 

*  See  vol.  9,  p.  1,  of  this  Collection. 

f  See  vol.  2,  p.  1085.  In  Shower's  Re- 
port of  this  Case  of  Rose  well,  the  Chief  Jiistica 
IS  represented  to  have  said  to  the  king's  coun- 
sel, in  Williams's  Case,  **  the  book  was  dedi* 
cated  to  the  kin? ;  and>  I  will  tell  you,  that  \£ 
you  bad  laid  it  mat  he  spoke  those  woi'ds  of 
the  king,  and  you  had  proved  only  the  words, 
I  would  have  left  it  to  the  jury  whether  they 
believed  that  he  spoke  the  words  of  the  king.'? 

^  See  vol  8,  p.  338.    .||  See  voL  9,  $.  8X7^ 
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when  ke  flpokelo  tlie  ^Mgr^gitioB  mA  tnm*- 
ventiefo.  tliol  tbey  *liMlii  frrcrocMM  lbe«  ca«* 
iiiits,  btMg  lo  vnUrvfttHy  Micmbfad,  tbal nmst 
be  tke  fftftvenuncnt.  And  had  he  ml  toM  jma 
befefe,  who  wete  tke  enemies  liMft  lie  pfaudy 
meant  ?  He  had  said,  that  the  kmg  was  « 
wicked  mao ;  and  aoeerding  as  he  i 
him,  an  e*cmy  to  God  and  man  I 
Pop^  into  the  Idngdem.  And  voo  are  lb 
ooMider  the  tkae  when,  and  the  j^aee  whent 
tbeie  werda  weff«  spoken.    We  knaw  that  'm, 


ftnd  to  be  Hie  saiiie :  there's  bo  aTement ;  bu^ 
the  words  of  the  libd  are  brought  in  with  aa 

And  you  have  another  iodietoaent  at  8ak>p, 
91  Car  t.  One  Pitt  was  indicted  of  high- 
treason,  and  coBTicted  for  these  words,  <  Tf  the 

*  fciagshoidd  hans*  or  banish  anv  of  the  papbts, 
«  his  threat  shall  be  cut.'  This  is  laid  in  the 
same  form  in  the  indictment,  as  we  hare  it 
here  in  our  case.  If  yoa  please  it  may  be 
read  diat  he  did  *■  advisate,  proditorie,*  speak 
sneh  and  such  words,  *•  if  the  king,'  meaning 
ear  sovereign  lord  the  king,  without  any  pre- 
vioiis  diaoourse  of  the  kins^,  or  saying  it  wsa 
spelceB  de  rege^ '  should  bang  or  banish  any 
/  of  the  papists'  (quasdaro  persooas  mala  dis- 

*  positas,  &c.'  innuendo)  <  his  tfaroaT  shall  be 
^ent'  He  was  conncted,  I  say,  aadlthmk 
was  execoled,  though  I  cannot  directly  tell 
that :  but  this  is  the  record  of  his  conviction. 

80  I  take  it,  it  is,  with  submission,  that  the 
precedents  go  all  along,  both  in  crii^inals  that 
are  not  capitals,  in  indictments  and  informa- 
tions ;  and  also  in  indictments  for  high  treason.' 
The  charging  the  woixls  to  be  spoken  to  stir 
vp  sedition  and  rebellion  within  the  kingdom, 
without  the  help- of  any  aveniKiit  whatsoerer, 
is  sufficient ;  that  is  a  strong  implication  that 
they  are  spoken  of  the  king  and  government. 

And,  my  lord,  as  to  these  words  they  could 
not  be  laid  otherwise,  than  they  are  in  this  in- 
diotment ;  for  this  is  all  that  the  persons  that 
are  the  witnesses  swore  was  spoken.  Your 
lordship  remembers  it»  it  was  so,  when  tliey 
were  here,  they  could  swear  no  more.  Ho  that 
to  haTeaTerred  that  he  spoke  to  them  <  de 

*  rcige  et  gubematione,'  would  have  put  a  proof 
upon  us,  that  our  witnesses  would  not  have 
eome  up  to.  Wa  must  have  proved  a  discourse 
of  the  king  and  government,  and  a  swearing 
of  the  vroras  would  not  have  lieien  a  proof  of 
that.  The  jury  has  found  that  tliis  was  cbme 
to  stir  up  sedition,  and  to  levy  war ;  there- 
fore, I  coneeive,  according  to  the  constant 
course  of  the  precedents,  there  is  no  need  of 
my  averment;  but  tiie  words  are  well  laid, 
and  well  proved^  and  he  well  convicted. 

To  say,  that  enemies  is  a  very  general  word, 
and  that  we  have  enemies  of  aU  sorts,  and  that 
tbarefere  a  bare  innnendo  cannot  make  it  mean 
Biia  mora  than  ano^r,  is  odd  in  this  case : 
ftr  I  would  £un  liave  any  man  assirn  me  what 
■art  of  enemies  he  could  be  thought  to  mean. 
In  such  a  discourse  he.oould  not  mea  spiritual 
ttremiefi^;  because  the  instruments  hat  they 
w^reto  be' destroyed  with,  wereeanial  wea* 
nous,  broken  pitohers,  and  a  stone  in  a  sling. 
These  are  not  fit  for  overooming  spiritoal  ene- 
nies;  but  they  must  be  suoh  enemies  as  can  be 
dtstrayed  by  such  instruments,  carnal  enemies 
that  are  to  be  vanquished,  by  outward  forces 
'  And  then  what  enemies  can  such  a  public,  un- 
lawfid  aesembly  have,  but  the  gcrremment  ? 
All  that  ate  of  tlieir  own  side  and  {wrty  are  none 
•f  thehr  enemies.  And  it  cannot  betaken  dis- 
tribntivaly,  that  every  parHonlar  maa  has  hia 
awny,  taai  is  aforeigia  ondaiilBiidiiy :  but 


therefiNrett 
the  case. 

MyhHd,  Imakeagreatdiflerenoe 
words  spoken  in  private,  and  words  ipokett  an 
a  great  and  burge  assembly.  It  is  the  saiD# 
thuif  as  if  ft  bad  been  spoken  at  the  hand  if 
an  army ;  especially  when  people  meet  eottw 
trary  to  the  laws  oi  the  land  in  defiance  ef  i 
gevernmeal,  and  gather  together  in  such  g^ 
multitudes;  and  have  suoh  diaoooraea 
opinions  broached  amongst  tiwm.  1 
see  truly,  hoir  it  is  possible  to  have  beei 
laid,  bemgswom  directly  as  it  is  Hud  ;  add  «a- 
peciaily  being  Ibund  to  be  all  spoken  to  distarb 
the  government,  and  to  raise  seditioB  And 
rebellion.  Tbereibre  I  most  submit  it  to  ymr 
lordship  *,  and  pray  your  judgment  againatllM 
prisoner  for  the  king. 

Sol.  Gen.  My  lonl,  I  bear  leave  to  add  aw 
word  on  the  same  side.  That  which  I  abnil 
apply  myself  to,  is  to  shew  tfaas  this  is  a  v«y 
good  indictment,  in  the  form  of  the  IndiBtoBenc, 
and  that  upon  this  matter  which  the  prisanerxi 
proceeded  against ;  for  it  could  not  be.  better. 

My  kird,  tide  fact  diarged  upon  thepri — 
is  as  l!^Ir.  Attorney  has  openea.  These  1 
were  spoken  in  a  conventiele,  <  The  1 
'  make  a  flocking  to  Uie  khw  to  cure  the  nngf  * 
<  efvil,  whieh  he  canuotdo,'  «c.  These  are  1 
words  upon  which  fSote  prisoner  was,ena»- 
mitted :  ttiese  are  the  words  upon  which  hm 
iaproeeeded  sgainsi;  and  these  azatka  words 
which  have  Nen  found  against  him.  And^ 
my  lord,  more  words  thim  theae  am  bM 
alledged  to  be  sqioken  by  the  prisoner,  anp 
proved  to  be  spoken  by  han  at  hia  trinft 
upon  this  iodictmeot.  Therefbce,  if.  thnng 
words  are  high-treason,  this  is  a  good  indidf^ 
ment'msufaatanc^lfitprovesao  ^  in  Ihrm. 
And  whether  these  words  are  dot  thamsahrn* 
treason,  I  shall  not  now  apeah,  bat  shall  only 
go  toshew,  aa  I  said,  that  it  la  agoediiidk*^ 
meat  in  point^  of  ibim.  Far  these  w^rdr  mtfS 
his  crime,  as  spaken  in  that  convenMe ;  aadfr 
the  only  crime  of  whu^  he  w»  aauied^  and' 
of  which  he  is  found  guilfy^. 

NoW)  my  lord,  let  us  see  how  the  indie 
ia.  '  He  is  charged  wiA  cmsfMMingy  i 
ffming,  and  mtanding  to  turns  rcbeMtoUy 
levy  war  in  the  kaq^hnn,  ami  to  deooaa 
king }  and  to  bring  the  binf  4m  Mun/u^km  a 
that  is  the  chaignof  hightreatatiy  in  1h0Mt& 
of  it.  N«w,  as  dnt  is  dto  tlnirga^  ii  i«  «dr 
UK  iiMg«  h»  «r««-«ct^ 
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t*e|wwU4»o;  aodiftlMn  fceiiot 
■  owjiact,  tfie imlielineiit  ia anistit.  Well, 
Iwa,  <h»  ti<tuM»  aomptfoiy  the  death  pf  the 
tii^,  and  inlcnding  to  raise  aeditMii,  and  lery 
var.  What  ia  Cbe  orerlHust  chaired  apoo 
Ua?  Wbj,  to  hriagaucii  bis  wicked  pnrposes 
»  pas,  he  did  tniteroaaly  apeak,  piibliab»  and 
idlar(#ie  wv^'daof  the  act  of  pMiameot,  in 
U  Car.  8,]  n  an  aalawfiil  asaetnUy,  in  the 
pMaeaeeef  divera  of  the  kiaif'tsulijeQis,  these 
vprds  that  I  repealled  before  to  your  lordship. 

Noary  aay  lord,  I  ask  ;  are  these  vords  tree- 
isn  m  Ifaenaelvcay  or  are  they  not  ?  If  they 
aaahaasnm  of  theoMelrea,  thed  tlie  aadiotmeat 
is  Mrtaioiy  good  in  form,  witheat  8ayiii|r>  ^^ 
ha  apohe  the  words  of  the  kiogf,  or  of  the 
paa^of  Bnarland^aubjeotBofthe  kioff.  For 
silMr  the  J  3o  import  that  of  Ibamsdvcs,  or 
A^  do  not.  If  they  do  hnpoit  it  o#' themselves, 
lhraimii|^  that  he  did  speak  them  of  the  kinip, 
shI  sf  tte  VMf^  would  hare  been  ini|^ni- 
BiBt  and  iide,  because  it  is  a  thing  manilestly 
ifcM  a(f  stwlf.  If  they  do  Mt  import  this  of 
Umd  had  it  been  ohai|ped,  that 
epokoB  of  the  king  and  of  the 


pmle,  thia  aiiist  hare  been  proved. 
V»ea  OR  then,  my  lord : » it  n 


muat  hare  been 


fftmd,  it  naust  have  beco  proved  eithar  by  the 
wards  rtumaelrea,  or  by  aomediwg  etae.    If 


be  proved  by  the  worda  them« 
adrea;  whytfaoiitretunisto  the  oU  question, 
mmk  we  need  not  attedge  it.  If  it  were  to  be 
profped  by  aomsthiBg  elae,  then  the  hak  ia  not 
KtheiMctaaMtybiititBiiistbe  waat  of  other 
■Mttar  than  what  our  witnoaacs  would  prove ; 
wJMMnhy  i  9m  sure,  would  have  bean  a  very 
craattlaattiB  na  to  have  drawn  aponoonMives. 
Ml  if  the  worda  import  of  themaelvea  the 
to  be  of  the  fcmg,  and  of  the  people 
■Hid;  then  it  ia  ^ain  tiioy  make  the 
of  themsalres,  and  there  reqiuras  no 


Aa  now,  Ar  instmce,  my  lord,  to  change 
srda  n  little,  to  illnstnifee  the  case ;  as  s 


the 

rap- 
lit  had  bean  charged  in  the indictnient, 
ihat«a  hrme  his  wieked  purposes  forth  to  efleot 
he  ^d  apeak  these  VNirds  in  aueh  an  assembly, 
l^uiuum.  toyeoiudres  arms,  and  make  yornr- 
advesrandyby  sochaday,  and  goto  White- 
haH,  and  kUI  tiia  ki^ ;  would  any  ami  have 
said  here,  that  it  waa  neoeiaary  that  we  abould 
WKf  B  the  iadictaaant  that  he  <  dixit  de  poputo, 
'valde  R^e,'  so  and  ao  P  No,  certainly,  it  ■  not 
naeeaaary,  becaaae  the  woi^  phiinfy  in^ort 

fie  here  in  thia  case ;  if  the  worda  4hem- 
adrea  aeceasanly  import  to  be  spoken  of  the 
laagyitiaaaimpertinentheretoaay,  *dmt  de 
•  Rage,.  dhriCHe  populo,' as  in  that  ease :  because 
kisna  Jfiara  than  whtt  they  naeesaarily  and 
■aaaiufly  hnport  ef  thcmaelTes:  which  shews 
that  ttesaviiuisnt,  tetthay  would  ha^e,  is 
and,  if  it  had  bean 


ahaiged,  wouM  have  rai|airetf  sooie  other  proof 
^han  tho  worda  theomalvas.    And  ao  the  fault 


fClhai 


.  aa  th«y  would  sNedge,  in  the  form 
hut  tt  iha  aubilaBoe  of  the 


weeds,  that  they  do  not  hnpartin  tbemadrea 
such  a  reaaniog.  And  tbeietbre,  I  think,  with 
submissioa,  I  have  roaiataioed  the  form  of  this 
indietmeot  beyond  sA  oontmdietion ;  andnot- 
withstaodini^  all  their  objections,  it  is  a  very 
good  limn  without  the  weeds  '4ixit  de  rege,  vel 
da  popttlo.' 

As  Mr.  Attorney  said,  it  is  neoessary,  my 
lord,  in  actions  on  the  case  for  slander,  to  aver 
*  dixit  de  quereote,'  because  be  roust  asoeitain 
the  person  of  whom  the  words  are  spoken,  to 
be  the  very  plaintiif ;  for  there  may  be  divers 
of  the  same  name :  and  you  must  always,  upon 
a  record,  ascertain  the  oerson,  to  cutidie  the  * 
plaintiif  to  the  action :  but  where  words  are 
pregnant,  and  full  of  ^emselves,  there  needs 
no  averment  in  auch  a  case;  which  without 
such  pregnancy  wookl  be  necessary,  and  if  not 
done,  the  action  would  ftil.  As  in  that  case 
that  was  cited  by  Mr.  Attorney  of  air  Milea 
Fleetwood  ;  if  it  bad  been  that  the  words  were 
sir  Miles  Fieetwood  has  deceived  the  kii^.  it 
would  not  have  borne  an  action,  unliess  it  had 
been  averred  to  have  been  spoken  of  hhn  aa  ef 
coacoiag  the  king  in  hh  office :  beoauae  ge» 
nerally  to  say  a  man  has  cozened  the  king, 
will  not  bear  an  action,  it  is  so  loose.  But 
when  he  says,  Mr.  Deceiver ;  the  ironicalneaa 
of  that  shall  ^  excuse  him,  but  mthcr  de- 
monstrate  both  who,  and  what  he  meant ;  that 
it  shall  be  applied  to  him,  aa  doing  it  in  his 
office.  And,  being  so,  it  must  necessarily  be 
understood  to  be  a  very  great  slander ;  and 
then  it  needs  no  averment.    So  aays  the  baek. 

So  that  where  words  are  phdn  and  full,  even 
in  an  action  on  the  case,  there  requires  ne 
averment :  but  in  iadictmenta,  they  being  for 
oSaacea  agauist  tlie  goverament,  the  very  an- 
dentfivms  used  will  govern  the  case,  as  weH 
as  the  reason  and  nature  of  the  thing  ;  that  no 
!  one  can  be  meant,  by  such  sort  of  words,  but  the 
1  king  and  the  government :  and  for  that  I  rely 
I  upon  the  preoedenta  that  have  been  cited,  that 
I  the  forms  were  always  thutf.  The  preoedenta, 
with  humble  submimion,  'wbere.the  overt  aat 
(add  in  the  indiotmeot,  is  by  words  spoken,  that 
it  ia  said,  <  dixit  de  Domino  9ege,'^.  There 
laaat  one  that  does  everuarry  it  so,  but  the 
forma  ace  constaatlv  m  the  same  asaoner  with 
this  that  is  now.  before  your  lordship,  without 
such  averment,  as  carrying  plain  siiriiilasage 
to  aver  that  which  the  words  aeoessartly  im* 
port. 

To  say,  my  lord,  in  this  case,  as  we  hear  it 
objeeted  on  tlie'  other  side.  That  these  forms 
passed  *  sub  silentie,'  and  no  such  ^  objection 
was  ever  made,  I  say,  that  ia  no  olgection  to 
our  mdictroent:  for  the  argument  me  turns 
ihe  ether  way:  because  the  forms  have  been 
ooastantly  in  this  manner  tliat  oura  is,  therefore 
it  is  assigned,  that  what  they  offer,  is  no  ob- 
jection at  all;  for,  doubtlem,  in  ao  long  a  tract 
of  time,  vrhen  ao  many  learned  men  sat  oa.the 
bench,  and  so  many  ieairqed  of  the  king's  coun- 
sel attended  the  kind's  oourts,  and  so  many 
penoos  have  been  indicted,  tried,  and  suffered 
open suahiiMlicttteBts, who  watiU  havesaved 


Digitized  by 


Google 


«5]     STATE  TRIALS,  36Chaeles  II.  1684.— Trfal  rfThmas  Raumctt,     [SW 


their  lives,  no  doubt  if  Ifaey  could,  by  making 
luch  advgnrage  of  such  au  exception';  that  is 

•  strong'  ai-gunient,  that  it  was  never  thought 
ao  exception.  So  that,  besides  the  reason  of 
the  thingf,  the  precedents  are  all  with  us,  which 
hath  alwa3's  been  accounteda  good  argument 

^  My  lord,  a  g^reat  many  of  us  remember  the 
indictments  of  latter  times :  particularly  that  of 
colonel  Sidney  :  though  there  is  another  overt-" 
act  laid  in  that  indictment  too,  yet  that  is  no- 
thing to  this  case.  If  there  he  but  one  overt- 
act  laid  in'  the  iudietraent,  it  must  be  proved 
by  two  wiLnessts  ;  but  if  there  be  several  overt- 
acts  luid  in  the  indictment,  and  one  is  proved 
by  one  wiimss,  and  the  other  by  another  wit- 
T:ess,  that  is  Si)ifioient  to  maintain  the  indict- 
ment. In  Mr.  Sidney's  case  there  was  to 
on^  i'lxcX  but  cue  witness ;  and  therefore  it  was 
necessary  to  lav  another  overt-act,  which  was 
pvoveil  by  other  witnesses.  And  one  overt-act 
comes  to  this  point  that  is  now  in  question  be- 
fore your  lordship.  It  is  in  this  form  directly . 
witiiout  any  averment  that  the  words  were  spoke 
or  written  «  de  Rege  or  de  Regimine,'  but  that 
the  book  contained  so  and  so :  and  the  thing 
itself  speaks  itself  of  whom  it  was  meant.  If 
therefore  the  words  in  that  case,  being  proved, 
ivere  necessarily  to  be  applied  to  the  go- 
vernment of  England,  there  need  no  a?ermcut: 
No  more  does  there  here.  * 
.  My  4ord,  wA  to  trouble  your  lordsliip 
fuither  in  so  plain  a  case,  the  precedents  being 
thus,  and  it  being  known  to  be  the  constant 
practice  in  point  of  .form,  I  would  fain  know 
what  they  would  have  bad  us  done.  The  wit- 
nesses swear  these  are  the  words,  and  there 
«rie  no  more  ;  how  then  can  we  frame  a  better 
indictment,  than  upon  the  woi*ds  that  they 
swear  were  spoken  ?  My  lord,  we  pray  your 
judgment  for  the  king. 

jC  C.  J.  Well,  have  you  done  on  both  sides  P 

Mr.  Attorney,  Yes,  jny  lord. 

^L.C*  J.  Truly  for  my  part,  I  think  this  is 
t,  case  of  great  consequence  on  the  one  side, 
and  on  the  other.  1  hear  it  is  said  there  are 
abundance  of  precedents  in  the  case,  some  have 
•been  -mentioned,  and  it  is  necessary  we  should 
•look  upon  these  precedents,  betbre  we  deliver 
any  absolute  opinion.  But,  tnily  I  must  say, 
Mr.  Attorney's  precedents  have  with  me  very 
little  weight.  And  I  mustdi/fer  from  Mr.  At- 
.toroey  in  another  thing :  for  if  in  case  the  last 
words  were  out  of  the  case,  of  '  standing  to 

*  their  principles,  and  ovcf coming  thoir  ene- . 
*■  mies,'  do  you  think,  that  because  it  is  said  in 
the  fore  part  of  tlie  iiKlictment  that  he  intendfid 

.the  death  of  the  kin;;,  and  to  raise  i-ebeiiion, 
and  therefore  said,  there  *.  were  two  wicketl 

•  ^  kings  who  trufTercd  Popery  under  tlieir  noses,' 

•  and  were  tabe  likened  to  Jeroboam ;  that  that 
.  would  be  a  good  indictment  for  high  treason  ? 

Then  it  were  plaiu  the  act  of  parliament,  13 

•  Car.  2.  was  made  to  no  purpo^.  For  though 
I  doubUnot  in  the  least,  words  may  be  an  overt- 
act  of  high -treason,  in  coinpas.sing  the  death  of 
the  king,  upon  the  stat.  of  Qb  £dw..3.  I  make 
AO  ditiiculty  in  the  world  of  Ihat :  so  was  my 


lord  Cobham's  case,  and  «i  were  the  cases 
in  Harry,  the.  eighth's  time„. '  We  will  drive 
the  king  out  of  England,'  or  any  thing  of  that 
nature:  1  say,  that  would  be  an  pvert-act 
sufl^ient  to  bring  a  man  within  the  compass  of 
the  statute  of  25  Edw.  3,  because  t^Bse  are 
express  words  tending  to  the  death  and  de- 
struction of  the  king,  the  deposing  him  and  de- 
priving him  ;  and  they  call  him  the  king.  -  But 
if  a  man -comes  and  says,  That  such  a  one* 
with  a  purpose  and  intent  to  destroy  the  king, 
said  these  words,  That  the  king  could  not  cure 
the  king's  evil ;  that's  not  such  an  overt-act  as 
to  make  good  an  indictment  of  high-treason. 
And  to  say,  that  the  king  introduces  Popery 
under  his  nose  into  the  kingdom  ;  why  it  is  a 
very  high  crime,  but  it  is  pi'escribed  by  the  act 
of  parliament  to  be  prosecute<i  on)y  as  a  naiso 
demeanour,  and.punished  by  Prconunirt.  If  yoa 
look  into  that  statute,  you  will  fmd  which  way 
the  words  sh&ll  have  a  tendency,  that  are  to 
convict  a  man  of  treason  ;  that  is,  that,  tend 
to  the  imprisonment,  bodily  .harm,  death  or 
destruction  of  the  kin^,  or  raisin||r  insurrectioiiy 
and  rebellion  :  or  levying  war  within  the  king- 
dom, that  is  high -treason.  But  words  that  do 
not  necessarily  tend  to  any  such  thing ;  .aa  tt> 
say  the  kin^  is  a  Papist,  introduces  Popery,  is 
popishiy  Reeled,  phrases  that,  some  people  de- 
light in:  that  has  a  pecidiar  puDisbment ap- 
pointed to  it  by  this  act.  And  this  is  all  taken 
care.of,  to  shew  the  judges  how  they  should 
proceed,  being  careful  of  leaving  it  looae,  in  ao 
great  a  case  as  high -treason.  .  And  the  parlia- 
ment seems  to  be  the  more  careful  in  it,  be- 
cause they  make  the  treasonable  words  such  an 
offence,  during  the  king's  life  only.  Now,  as 
Mr.  Solicitor  puts  the  case,  by  way  of  illustra- 
tion, in  other  wqjtls ;  I  make  no  difficulty,  but 
to  bid  men  prepare  arms,  and  go  to  Whitehall, 
and  kill  thue  king,  wou^d  be  rank  downright 
treason.  Would  any  man  in  the  world  doubt 
to  aver,  that  that  were  an  overt-act  ?  No  maa 
living  would.  But  if  I  will  say,  that  to  com* 
pass  and  imagine  the  king's  death,  hebidthena 
rise  up  and  go  to  Whitehall,  and  they  should 
overcome  their  enemies,  does  that  import  the 
king  ?  There  is  no  necessity  of  that.  The  kiog 
cannot  be  said  to  be  an  enemy,  unless  it  be 
plainly  declared  by  the  narty  himself  who  he 
meant.  And  then  to  say,  now  could  it  be  made 
better,  no  doubt  of  it,  it  might  easUy  be  made 
better  if  it  had  been  considered  of.  For  if  yoa 
bad  come  and  averred,  that  these  words  were 
spoken  concerning  the  king  and  the.  people  of 
England,  certttinly  it  would  have  made  it  more 
certain.  I  do  not  bind  myself  now  in  my  opi- 
nion, by  what  I  now  tell  you  ;  but  I  am  only 
breaking  the  matter.  If  you  had  said,  that  lie 
said,  if  we  will  stand  to  our  principles,  we  shatt 
destroy  them,  I  think  it^  had  made  the  case 
stronger  ten  times ;  but  y6.u  have  not  so  done. 
Indeed,  I  am  not  so  fond  in  my  .imagination, 
as  the  counsel  for  the  prisoner  seeiyi  tu  be ; 
'  That  we  have  had  two  wicked  kings  togo- 
*  ther,  who  have  suffered  Popery  to  come  under 
'..their  noses ;'.  that  therefore  we  must  runi  it  up* 
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H  tiif  EtiiellieTt,  and  I  do  not  know  who ; 
M^ifattpkhily  in  commoii  English  speakiney 
■ant  two  kings  suocesBiirely ;  and  it  moat  he 
mtk  a  atfange,  forced  eoastniction,  if  i»e 
dadd  iateq^rei  it,  that  he  did  not  speak  these 
wtfh  of  the  iate  hieawd  Martyr,  and  hia  pre- 
nt  majesty.     And  because  eoeoiiea  is  in  the 

eamnher,  therefore  to  make  it  nonsense, 
K  one  is  destroy  etl,  if  the  words  bad 
kea  well  laid,  as  they  might,  therefbre  it 
csoki  have  no  relatioD  to  him  that  was  left*  1 
My,  would  make  a  strange  force<l  conatmo- 
tioD.  That  might  be  well  enoujerb,  if  the 
words  bad  been  properly  laid.  But  wlien 
Toa  eome  to  speak  of  enemies,  innueniioy  the 
Lag  and  his  soli^ects  ?  how  can  that  possibly 
ke?  For  yon  had  talked  of  nobody  before  thit 
they  are  said  to  have  a  displeasure  to ;  and 
ihcfefore,  without  sayiug  that  the  king  is  an 
enemy,  to  say,  *■  Stand  to  your  principles,  and 
'yott  ahall  dlestroy  your  enemies,'  innuendoj 
the  kio^,  is,  I  doubt,  to  stretch  it  a  little  too 
6r.  Bat  whereas  I  have  put  the.  words,  how 
I  think  fhey  shoiUd  have  beep  laid;  says  Mr. 
Mcftor,  The  truth  is,  they  were  not  so  spoken 
as  you  would  have  them  laid,  but  they  are  laid 
IS  they  were  spoken,  and  as  they  were  sworn ; 
snd  that  is  a  point  of  fact  to  be  left  to  the  jury, 
whether  they  aimed  at  the  king  and  govem- 
BMnt,  or  not.  .  l>o  you  think  t&t  an  answer  ? 
Yot  it  would  he  the  same  argnment  in  an 
action  of  the  case  Ibr  words:  Wbera  it  is 
pltin  it  must  be  *  dixit  de  querente,'  ^ou  do  so 
lod  so.  Mv  declaration  must  aver  it,  and  I 
nmst  |irov«%  it  too.  If  1  do  not  say  it,  though  I 
pfore  it,  that  wiH  not  maintain  the  action  :  if  f 
dp  say  it,  and  not  prove  it,  it  will  not  maintain 
Ihe  declaration  ;  all  is  naught :  aud  what  is 
there  .more  in  this  case  f  if  you  ba<l  said  it,  that 
would  have  directed  the  jury  plainly,,  upon 
.findings  the  words  as  laid  in  the  indictment,  to 
Hve.  found  w  hat  was  the  intention  ot  the  party 
by  these  wonls.  Hiese  arie  tliiugs  (1  must 
eonlesa)  that  wonderfully  weigh  with  me.  It 
is  in  a  ease  of  capital  offence,  where  the  life  oi 
a  man  is  concerned.  11'  the  precedents  have 
all  gone  so,  there  is  some  weight  in-  that :  but 
if  the  precedents  he  only  such  as  you  have 
spoken  of,  words  directly  telling  who  is  meant, 
Ihcy  have  no  manner  ot  likeness  to  the  woi-ds  in 
Ihis  indictment,  because  there  they  could  never 
import  any  thing  else. 

In  the  next  |dacc,  I  am  stumbled  at  .another 
thio^,  Mi*.  Attorney,  and  that  is,  the  difference 
af  the  persons  iu  one  part  of  the  words,  and 
Ih^  other!  You  have  bf  i;ud  in  the  first  {leison 
pfaual,  *■  We  have  had  two  wicked  kings  to- 
'  gether,'  and  as  the  Latin  words  are,  *•  Nos 
'  hahuimos  nunc  duos  iuiqnos  Iteges  insimnl,* 
but  afterwards  you  say,  and  if  they,  ipsiy  *  will 
*  stand  to  their  principles,  he  did  not  doubt  but 
'  tbey  should  overcome  their  euemi^. '  1 1  had 
been  best  to  have  laid  them,  as  (certainly  in 
comnion  untlerstamling)  they  must  be  beUeved 
.to  be  spoken,  *  If  you  or  we  will  stand  to  our 
'  priaaples ;'  and  then  the  ve^y  innuendo  yrovM 
We  been  vow*:  sea«ihle  and  applicable. 


jSd/. Gm.  But,  my  lord,  it  wm  fwora ashy 
the  wiineaseB,  that  he  sakl.  If  they. 

jL  C.  J.   The  words  say  he  preached,  «  W« 

*  have  had,'  that  ia,  he  and  the  oongregatioa 
asaemUed,  and  then  it  is  afterwards  turned  la 
^  they.'  I  make  no  difliculty  in  the  worM,  hot 
that  *  we  have  had  two  wicked  kings  tngetber,' 
was  intended  of  the  late  king  and  this ;  and  if 
it  had  been  alledged,  that  afu^arda  he  bad  said 

*  we  shall  overcome  them,'  and  a  jury  had 
found  that  these  words  were  spoken  with  such 
an  intention,  as  is  laid  in  the  indictment,  it 
wouM  have  been  treason.  But  both  in  grun- 
mar  and  reason,  wlien  you  come  to  say,  and 
si  ipM  Sfc,  pray,  to  whom  should  that  relate? 
What  is  the  English  of  tptiy  Is  it  we,  or 
they  ?  If  it  be  tbey,  in  the  third  person,  there 
are  do  third  persons  spoken  of,  but  the  two 
kings,  and  tbey  are  the  last  anteoadeot.  For 
my  part,  it  does  stumble  me,  it  ia  a  thing  at' 
great  consideration.  I  speak  not,  as  I  sah^  to 
bind  myself  in  opinion  ;  but  I  think,  if  ye  had 
put  the  word  not  instead  of  tpn,  it  had  come 
nearer  to  the  understanding  of  men,  both  in 
grammar  and  sense.  For  I  exclude  myself 
and  them  I  speak  to«  if  I  PUt  it  in  the  thiid 
person,  and  your  innuendo  (1  said)  can  no  way 
help  it. 

An.  Gen.  Truly,  my  hnrd,  I  did  not  think 
that  that  did  rest  upon  your  kmlahip  at  all,  as 
any  objection. 

L.  C.  J.  It  does  rert,  I  aarare  yoo,  Mr. 
Attorney. 

Soi.  ben.  If  we  had  done .  otherwiw,  we 
should  not  have  laid  it  aa  the  truth  is,  and  the 
Latin  does  not  alter  the  case,  for  the  ward 
spoken  was  *They.' 

L.  C.  J.  Ay,  but  certainly  he  said,  no 
doubt,  *  you'  or  <  we,^  if  you  will  stand  to 
your  principles,  it's  nonsense  else. 

Sol.  Gen.  My  lord,  I  take  that  to  be  wcH 
enough,  for  here  are  three  sentences*  Tha 
first  is,  *  That  the  people  make  a  flocking  to 

*  the  king,  &c.  quod  po|ju1ua,  &c.'  The  next 
is,  '  quod  nos  habuimus,  &c.'  And  then  the 
third  is,  '  quod  si  ipsi.'  Now  <  quod'  go- 
verns the  particular  sentence,  and  it ,  being  a 
particuhir  sentence  by  itself,  with  humble 
submission,  it  is  good  in  grammar,  and  in  sense 
too. 

X.  C.  J.  Suppose  you  were  to  speak  it  m 
English.  Mr.  Solicitor ;  suppose  you  were  to 
speak  it,  *  Now  we  have  h^d  two  wicked  kings 

*  together,  who  have  suffered  Popery  to  come 
*•  under  their  ooses'  (meaning  the  late  king  and 
this),  there  perhaps  the  innuendo  is  sensible, 
and,  no  doubt  of  it,  then  he  most  mean  them :  * 
but  to  say.  If  thev  *  will  stand  to  their  prin- 

'  ciples,  tbey  shall  overcome  their  enemies,' 
prav  to  whom  does  that  <  they'  relate? 

hoL  Gen.  My  Lord,  with  humble  submis- 
sion, you  put' the  case  of  an  entire  speech, 
made  m  the  person  of  the  preacher,  and  the 
congregation,  and  as  the  words  were  jipoken 
all  at  one  time.  I  would  make  it  an  entire 
speech  too;  but  it  seems  to  be  several  sen« 
tences ,.and  therefbre  that  differs  the  case.  For 
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tlJrii^  it  that  <facc  see  thape  dirtmct  mmtf  ixt, 
they  might  h«  spokiM  m  a  sorcrfl  oMiiiMr  bj 
THrying  ^«  pflnon*  wmI  co  they  were  swiMm. 
Am  8ii|ipote  b*  had  only  s|Nlcft  the  last  ^raida, 
••  indictment  for  thU  in  the  third  perm  had 
heeil  a  goed  iadiotment :  and  if  it  had  been 
th^rg^A  in  that  case,  *  Qtfod  dixit  «i  ataeruit, 
*  qnod  ai  ipsi,  6cc.,  and  then  in  eTidence,  come 
aw  prove  thete  words,  would  not  thai  hare 
btencood? 

L.V.J,  Tnily,  I  think,  Mr.  Solicitor,  if  the 
indictment  for  these  hist  words  alone  <faad  been 
in  the  third  persan,  it  is  a  question  whether 
that  might  hare  been  a  good  indictment,  if  you 
had  come  in  evidence,  and  proved,  that  he  had 
vaid  of  ^  king  and  i^overament,  <  If  yon  wiU 
<  atan4  to  your  principles,  you  shall  overcome 
^  yaur  en^miea.'  ^Though  I  deliver  ao  abso- 
iutfe  o|fiiiioB  of  that,  because  there  ought,  I 
$kafkf  to  have  been  an  arenBcnt,  that  they 
urera  spoken  of  the  king,  and  the  people. 

Sai.  G$m*  In  ao  entire  speecn,  my  lord, 
there  the  relative  muat  be  a^ied  to  the  test 
antasadent,  according  to  grammar. 

X.C.J.  AndlthmkitmustVetakeotobe 
•n  fintire  speech,  and  you  lay  it  in  the  indict- 
pMUt  to  ha  so,  and  then  the  raative  urast  go  to 
die  last  antecedent,  or  else  Dr.  Busby  (that  so 
laag  ruled  in  West-miDSter-achaol)  taught  me 
4|a|te  hrnmg>  and  who  had  triad  most  of  the 
grammars  extant,  and  used  to  lay  down  that 
m  a  paaitiTe  jmla  in  grammar,  that  the  relatiTe 
must  refer  to  the  next  antecedent. , 

Just.  WUhim.  BIr.  «6olieitor,  if  you  idake 
jt  sararal  apaeehes,  then  it  is  ten  times  worse, 
^  then  the  latter  partis  so  uncertain,  without 
an  averment  of  whom  the  words  were  qpokep, 
that  sure  It  can  never  be  made  good. 

Sol.  Gtn.  Suppose  it  had  been  <  nlterius 
*  dixit,'  would  that  nave  made  it  a  distinct  sen- 
tuuce?  If  it  would,  oar^roef  it  may  be  was, 
that  it  was  an  antke  speech,  hut  y«t  consistiog 
4if  fareiai  ssnteuoes,  and  must  hare  the  com- 
nderstandittgy  as  to  their  relation  one  to 


JLtt.GM.  Tbi60bjeatioaof^4piodipsi,&c.' 
was  not  moved  by  the  prisoner  at  the  oar,  and 
tlMrefibre  we  did  not  expect  to  speak  to  it 

L.  C.  J.  It  is  started  here  now  hj  the  eoua- 
sd.  And  it  is-  a  question  truly  witn  me,  whe- 
ther this  can  be  anyway  sensibly  applied,  as 
yen  would  have  it.  Surely  the  wnuindo  can 
aever  make  it  good. 

Mt.  Qtn.  My  lord,  I  say  fling  all  the  in- 
nuendm  out  of  doors,  the  words  m  themselves 
will  do  it. 

L.C.J.  Why  then  we  must  see  whether  it 
b^  a  good  indictment  in  point  of  form,  or  ra- 
liMr  in  point  of  substance,  as  you  have  laid 
these  words,  without  sayii^  thev  were  spoken 
!  da  rege.'.  It  is  a  question  or  great  weight 
and  ixumerument  both  to  the  kiag  and  to  tne 
prisoner,  and  therefisne  we  must  tfS»  good  time 
to  consider  of  it,  before  we  deliver  a  settled 
opimott.  But  Mr.  Solicitor,  yon  very  well  re  • 
member  that  Staley's  case  waa  otherwise.  For, 
though  the  wards  ware,  ticking  of  Snglaad 


See.  yet  them  it  issaid,  and  ecK* 
ly  averred,  that  he  spoke  the  wurtfs  f  de 
*tege.' 

Att.  Gen.  ConU  oolapel  Sidney  have  moved 
in  arrest  ot  judgment  this  that  theprtsoner 
now  starts?  Mo,  he  could  not  aure.  Ho  aught 
have  moved  for  a'naw  trial-^ — 

L,  C.  /.  Certainly  (Mr.  Attorney  Generel), 
that  case  comes  not  up  to  this.  Where  thu 
words  import  in  themselves  that  the  king  is 
meant,  or  any  way  circumstantially,  it  doas 
neeesnrtly  imply  that  they  be  meant  of  no 
one  dse,  and  that  would  be  good  without  the 
averment.  Which  was  the  case  of  ooIoimI 
Sidn^,  where  the  matter  dodared  in  the  liiwl 
waa  piiunly  down^iight  ndating  to  the  gqveiai- 
DMnt^  that  <  if  he  did  so  and  so  he  must  iw- 
'  nounce  his  crown,'  and  the  like.  How  omi 
that  be  ajpphed  to  lany  hut  the  king  ?  *  Thu 
*  people  01  England  have  committed  Cfaa  kjue • 
'  dom  to  his  power,  &c..'  Why,  how  can  it  he 
interpreted  that  any  body  else  is  meant  f 

Att.  GeH.  When  will  your  loidsh^  pica— 

£.  lU  /.  Mr.  Attorney,  we  will  consider  ef 
it.  It  is  usual,  in  cases  of  less  difficulty  tbaa 
this,  to  take  time  of  consideration.  I  do  not 
say,  but  that  hMtking  u^  the  precedents,  per- 
haps I  may  alter  my  opmion,  and  therefore  de 
not  sneak  this  to  bind  myself:  bat  we  wifl 
consider  of  it. 

Att.  Gen.  I  look  upon  it  that  the  govern* 
mentis  greatly  concerned  in  this  nmtter,  more 
than  ten  such  as  tihe  prisoner  at  the  bar. 

L.  C.J.  It  IS  true,  Mr.  Attorney,  the  go- 
v^nment  is  greatly  concerned,  and  the  pcir 
sooer  is  greatly  concerned,  for  his  all  ia  et 
stake.  I  dosay  a  good  indietmcnt  might  hauvw 
been  made,  I  am  sure*. 

Sol.  Gen.  This  is  the  best  we  cbuM  naaiEe^ 
for  we  had  no  proof  to  make  out  any  avemeat, 
because  these  were  all  the  words  he  said. 

Att.  Gen.  After  the  iury  have  found  the 
words  as  laid  in  the  indictment,  was  it  ever 
asked  of  a  jury,  '  These  words  were  spskea 
<  of  the  king,  or  they  were  not,  but  ^ou  baVe  not 
'  said  that  wey  are  spoken  of  the  king,  for  it  la 
« not  laid  in  the  indictment?'  Wouklthatever 
vitiate  the  verdict  f 

L.  C.  J.  Mr.  Solicitor,  piay,  would  yeai 
have  us  give  judgment,  that  the  jury  could  aet 
find  that  the  words  were  spoken  6f  the  kin^  f 

Mr.  PoUerfen.  The  jury  have  not  foundfbat 
thcT  were  i^ken  of  die  king,  for  there  is  ne 
sucn  thing  averred. 

Att.  Gen.  Nor  they  have  not  found  them  to 
be  not  spoken  of  the  Idi^ ;  but  th^  bwe 
found  them  to  be-spoken  to  stir  up  sedition. 

Sol.  Gen.  We  are  never  bound  by  law  to 
aver  *  that'  that  we  cannot  prove.  And  theiw- 
fore  I|>nt  all  unon  that  dilemma;  either  the 
words  impovtof  themselves  to  bespokea  of 
the  lung,  or  th^  do  not  If  they  do  not,  if 
we  had  said,  '  dixit  do  domino  rege,'  it  i — 
have  been  proved,  and  that  wooM  have  1 


to  haye  left  it  to  the  jury  whom  he  did  i 
Andif  they  beuataeEr-evidsiity  Oed  foihMth^ 
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ia» 


■jMlbeclHDgad  to  ffaid  out  null  ill 
wg;hmiith9jv  aelf-ef idnil, they n 


tfavtoa  jury,  ni  itiieverTday 
MifMlMnt  §»  wonli.    It  IS  kfl 


jr  40m  in 
left  to  the 

/mrtoeoBiiiiir,  wkcthcr  be  metat  the  plam- 
aCJdM-a-fiiflef,erattyfilher:  and  tbe  eri- 
toes  lielped  hj  thii,  or  tbat  enciiiDstaBoe, 
ffcot  IIr  woidi  «io  DOl  naturally  import  it. 
J«L  r«A«r.  I  d»  think  that  the  aTenaeat 
tktttcK words  were  gpohcu  of  the  kiagf,  is  a 
yaai  of  Act  that  ought  to  be  aremd  and 
pmd.  IfifhtBettiie  jury  IB  thai  esse  have 
MSMlthattlMy  were  not  spoken  of  the  kiaf  F 
ITlb^luMl  fband  that,  why  they  ^roakl  hare 
iMiittBl  him ;  if  they  had  fbmid  they  were, 
mjw  bad  not  alMged  it,  why  tbes  they 
U  ftsad  more  than  the  indietment  iroidd 
MAmto. 

LCJ.  Well,  this  is  only  by  wayof  dis- 
mm,  not  that  we  bhid  oarsclfes  by  our  pre- 
ffrt  •piann.  We  arart  look  npon  it.  We 
li  Mi  giro  onr  jadgment  saddenly  in  a  case 

WBSI 


Mr,  North.  Wai  your  lordship  plesse  to  spare 


L  C.  /.  Ay,  Sir,  let  erery  man  be  heard,  in 


1^.  Ihrtk.  My  lord,  asto  thisobfeetion,  <  quod 
'atf  rdatca  to  the  two  wicked  kings  spMen 

■  {Mtbefoia,  thai  eannot  bes  for  yoa  take 
Mi«thit  thsee  words  of  the  two  wicked  kings 
Nhlsts  the  kMs  king,  and  to  iht  present,  as 
theimfictBMBtsays.  One  ofthe  kings  is  dead, 
lilbat  yoa  cannot  anderstand  it  to  be  of  the 
l^kii^  that  ahoold  orercome  then*  ene- 
■■■Mad  tbsKtee  it  mast  be  the  people.  This 
I  ^^"Nas*  being  «  noun  of  maHitaoe,  and  taken 

■  tae  phval  aaaaher,  Ipsi  wiB  ? ery  wdl 
lihtetaiL 

L  C.  J.  Mr.  North,  the  sfgnment  timsbeth 
*^i^that,  and  eertamly  he  did  not  ex- 
pm  himself  after  that  rate.  It  is  so  h)Ose  a 
■■1%  ts^aher  iadictmenc,  as  truly  T  hare 
For  my  part,  i  woaldlaow  bow 
should  not  hare  as 
we  hare  in 


<  cane  tDj^ass,  that  we  shoult 
■tcb  evtanrty  in  indietnents, 
v^wapoathocaae? 


rthocaae? 
Mt  kvd,  ther^  mast  he  certainty 
■^  tans,  and  wa  thmk  thtare  is  csrtahity 
<*^igb  ia  this  Ibr  year  tordship  to  giro  judg- 
■Mtapon. 

,1-C.J.Mt.  Attomqr,  1  beBere  if  yoa  aat 
a«ur  places  yoa  woQMnotthfask  so.  All  ear 
>WtiM|iiiregraater  otrtaiatieBia  iadietnieHts, 
^inactions  on  the  case:  nay,  iacaasesof 
{"■Mire,  we  are  boond  by  onr  fow  bosksto  , 
•  l?*'^  for  the  priaoaer,  which  wearenot 
■  ors  eaqses,  where  the  prisoner  may  choose 
mowii  coanael.  Aad  we  bare  not  one  act 
*MMMatte  hdp  the  defoc^  of  formmg  in- 
fants, as  we  Inirehi  cirD  iMons,  bttt  still 
^^ itatates madem  Jeofoils, fliera is  an 
2;^  of  capital  dfta^  to  shew  that  oar 
would  not  help  nncertahities  or  in- 
"  mfonn,  wbcfo  the  Iftef aman 


was  eoDoetned.    This  seems  to  carry  a  giait 


Ati,  Gen.  My  lord,  I  was  rery  willing  and 
desirous  your  lorddiip  shonld  assign  the  pri- 
soner this  learned  counsel,  because  we  did  su^ 
pose  they  would  hare  produced  some  prece- 
dents of  a  better  form  than  this:  bat  they  hara 
cited  none. 

X.  C.  J.  And  yon  hare  cited  nerer  such  a 
case  as  this,  Mr.  Attarney.  And  if  we  sto 
fiad  no  other  like  ease,  we  most  he  goftteadi 
1^  the  reason  of  the  thmg. 

Ait.  Gm.  Myhvd,  we  hope  yoa  wfflay- 
pedita  it  for  the  sake  of  the  goreramaot 

L.  C.  J.  Certainly,  I  tluak  itiarafy  im- 
otrtaia  who  are  meant  by  eaemiet ;  it  may 
be  Mr.  Micitor,  Mr.  Attorney,  it  maT  be  Hmf 
coart,  no  body  knowawho  it  is:  «folp  «r^ 
body  knows,  Aat  toprsadMts  hi  eontaiMai 
and  to  those  that  meet  there,  Ihajadges,  mal 
aUthalaiefor  the  support  of  the  )af»a,iMyb« 
reckoned  to  them  as  enemies.  Bat  irhefi  It 
it  so  oaeertaia  who  are  miaat»  how  c*a  wa 
sopphr  it  by  saeh  an  ^aaa^iid^;  lliat  tiCNi 
ia%hi  hate  been  a  goM  iadiotmaDt  fiimid 
vtfOk  saeb  wards  as  nme,  at  he  in  all  prsbdi 
bility  spoke  them,  aad  hejasHy  fooadgalNV 
it  nomiestita  irith  me  at  all.  Aad  (aal  atW 
thaedidlPday,for  the  sake  af  the  aadltotylf  if 
hebegnihyof  speakiagsadk  Hatdt^  tm  4i 
treaera  m  tpeakmg  Aem$  what  wilthdy  h0 
gnil^  of  thai  were  preseai,  and  hcaid  th# 
wordsspokenr  They  raaf  thank  CM,  that  aw 
hara  a  gracwus  kiag,  that  doeinot  lake  all  tfl^ 
adrantMfas  the  law  girea  him  wtiptt  thot* 
that  break  hk  laws. 

SeLGon,  My  k>rd,  youflaidahip  aia  pteatiil 
to  mention  Stdey's  case  to  me.  As  I  do  rtf« 
member  it,  H  is  not  sa  year  lordthis  saya;  b«t 
itis,  tiMt  he,  to  perfod  his  wicked,  tiaaiM 
(i^Mking  of  the  king)  said  so  and  so.  Mow, 
ifa&arerment  be aeoamary,  Ala  iaa naught]^ 
arerment ;  for  it  isnet  positirely  ararrod  that Rd 
did  speak  of  the  king. 

L,  C.  J.  WtU,  we  win  look  iiMNrir.  And 
I  waoidaskyou,  Mr.  Solieitor,  whether  if  h# 
aMd  (as  it  is  moat  likely  he  did)  If  yok  irai 
stand  to  your  principles ;  ind  yoa  pat  in  ar 
^tiy  whether  that  r.oald  be  good  ? 

M.  Gen,  My  lord,  we  put  it  in  at  tiie  wit* 


it 


form  he  mutt  speak  then  aa  I 


L.  C.  J.  They  did  awearthe  wordaaecord« 
ing  to  4ieir  apprehensioe ;  hot  no  ^aht  of  i^ 

say. 

Att.  Gen.  They  swore  the  words  to;  ttd 
we  eoald  htyjiem  no  otfierwise. 

X.  C.  J.  well,  Mr.  Attorney,  wiQ  yoirmoy^ 
anythiiMp? 

Att.  Gtn.  Mo,  my  lord. 

X.  C,  J.  Then  we  wtR  conflidcr  of  it.  And 
Cake  you  back  the  prisoner ;  and  yoa  tbidi 
hare  a  rule  of  court  to  bring  him,  whte  the 
court  is  ready  for  jud|fment. 
■  Then  the  prisoner  was  tiarried  hack  w  fntt 
Ktng's-bench ;  imd  no  judgment  wat  gfitqr 
that  lofin  ^  hat  thd  tMtfk  tenii  nti  ICtftaifcil 
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pleaded  the  king's  pardon  eit  the  bar  of  the 
court  of  King's  bench  ^  and  was  discharged.*    \ 


The  following  is  a  Copv  of  the  said  Pardon  : 

Rex  17.  RosEWBLL,  for  High -Treason. 

Mich',  36  Car'  2  Rot.  133.  B.  R 

Sorry,.  $%.  Al ias,  scil'  die  Martis,  sciP  septimo 
i^e  Oetobria,  anno  regni  Domini  nostri  Caroli 
tecundi,  Dei  gratia,  Anglise,  Scotia?,  Franciie,  | 
et  Hibernite  Regis,  iidei  detens',  &c.  tricesimo  i 
sexto.  Per  quandam  inquisitionem  capt'  pro  ; 
lerenissimo  Doroino  Rege  apud  Kingston  super 
Thames,  in  comitato  Suit',  coram  Georgio  j 
Com!  Berkley*  Francisco  Wythens  Mil',  un' 
Justic'  dicti .  Doniini  Regis  ad  placita  coram 
ipso  Bege  (enend'  assign' ;  Thoma  Jenner  Mil', 
un'  Servien'  dicti  Domini  Regis  ac  legem,  ac 
Recordator  civitat'  London;  Adamo  Brown, 
Bar%  Francisco  .Vincent  Bar',  Edvardo  Evelin 
Mil'  et  Bar',  Jacoho  Clarke  Mil',  Christophero 
Buckle  Mil',  Richardo  Healh  Servien'  ad 
legem,  Petro  Rich,  et  Stephano  Har?ey  Arm', 
Jostle'  dicti  Domini  Regis,  per  literas  patentes 
ipsius  Domini  Regis  eisdem  Justic'  pneno- 
minat',  ac  quibuscunque  tribus  vel  pluribus 
coram,  sub  magno  sigillo  dicti  Domini  Regis 
Anglie  confect!,  ad  inqoirend'  per  sacramentum 
proborum  et  legalium  homiuum  com'  praedict', 
ac  aliis  viis,  modis,  et  roediis,  quibus  melius 
sciv^rint  aut  poterint  tam  infra  libertat',  quam 
cxtra^  ner  quos  rei  Veritas  melius  sciri  poterit, 
de  quibuscunque  proditionibus,  misprisionibus 
proditionum,  insnrrectionibus,  rebellion ibus, 
contrafracturis,  tOnsQr\  lotur',  falsis  fabrication- 
ihu8,etaliisfalsitat'  monete  hujus  res^ni  .^ngliac, 
ac  aliorum  r^gnorum,  slve  dominiorum  quor- 
umcunque;  ;^c  de  (juibuscunqiic  murdris,  fe- 
loniis,  homicid',  mterfectionibus,  burglar', 
Eaptibus  molierum,  cougregationibus  ac  cou- 
I  venticulis    illicitis,    Terb<)rum    prolationibus, 

-  *  This  case  is  reported  also  in  3  Modem  f>2 
and  2  Sbower411.  Tlie  foimerof  tbose  reports, 
after  briefly  noticing  the  argiiinents  for  and 
against  the  motion  in  arrest  of  judgment,  pro- 
ceeds thus  <*  Curia ;  words  raay  be  an  overt  act, 
but  4hen  they  must  lie  so  certain  and  positive  as 
plainly  to  denote  the  intention  of  ihe  speaker. 
■  If  a  man  should  tell  another  that  he  would 
drive  the  king  out  of  England,  there  needs  no 
averment  that  such  words  were  spoken  de 
rege,  because  they  tend  immediately  to  depose 
die  kinjg^,  but  if  he  had  said  thM  be  would  go 
.to  Whitehall  and  destroy  his  enemies,  that  is 
aqt  tre&son  without  an  averment.  Judgment 
was  arrested." 

"In  S  Shower  it  is  rightly  stated,  that  the 
priapncr  was  pardoned,  and  at  ihe  end  of  the  case 
thereporter  savs  **  Tamen quoere of  the  law ; 
for  the  strengto  ot  the  prisoner's  defence  on 
his  trial  as  to  the  fact  charged  was  thought  the 
best  of  his  case."  See  the  reports  of  these  cases 
i^  Leach's  edittoos  of  Shower  and  Mod.  Rep. 
•ttd  the  Sditcr's  notes  and  iderences  thereto. 
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ccadonatioiribus,  misprisionibus,  oonftderation- 
ibus,  falsis  altegantiis,  transgressionibus,  riot*, 
rout',  retentionibus,  escapiis,  contempt',  fill- 
sitat',  negligent'  conceleament',  manutenent', 
oppressionibus,  cainbipartiis,  deceptionibos,  ac 
aliis,  maletactis,  offens',  et  injur'  quibuaconque  ;  . 
necnoa  acceesar'  eoromdem,  intra  com'  prae* 
diet',  tam  infira  libertat',  quam  extra,  per  quos* 
cunque  et  qualitercuuque  habit'  fact\  perpe* 
trat',  sive  commissa,  et  [ler  quos,  vel  per  quem, 
cni  vel  quibus,  quando,  quahter,  et  quomodo  ; 
ac  de  altis  articulis  et  circumstantiis,  praemisacy 
et  eorum,  aliquod  vel  aliqua  qualitercuoqiie 
concernen',  plenius  veritat',  et  ad  easdem  pro- 
djtiones,  et  alia  pi-eemissa  audiend'  et  exami- 
nand'  assign',  secundum  legem  et  consneta* 
dinem  regni  dicti  Dom'  Regis  Angli»,  per  sa- 
cran^entum  duofiecim  jur'  proborum  et  l^a*- 
luim  bominum  com'  preedict',  qui  adtunc  et 
ibidem  jurat'  et  onerat'  existen'  ad  inquirend' 
pro  didto  Domino  Rj^^e^  et  corpore  com'  pree- 
diet',  extitit  prffisentat'.  8urr.  si.  Juratores,- 
Sec.    The  whole  Indictment  as  in  the  Trial: 

Quod  quidem  indictamentum  Dominus  Rex 
nunc  coram  eo  po^tea,  certis  de  causis,  venire* 
fecit  terminand',  &c.     Per  quod  prsecept'  fuit 
Vic'  com'  pnudict'  non  omitt',  &c.  quin  capeitt* 
eum,  si,  ^c.  ad  respoodend',  ^c.    £t  modo, 
sciP,  die  Jovis  prox'  post  tresseptimanassancti' 
Michaeiis,  isto  eodcm  termino,  coratn  Domino 
Rege  apud  VVestm',  venit'  predict'  Thomae' 
Rose  well,  sub  cuslod'   custod'  prison'  de  le« 
Gatehouse,    Westminst',     in    cujus    cuslod^ 
prffiautea  ex  causa  pra^ict',commis8'  fuit  vir- 
tute    brevis  dicti  Domini  Re^is  de  Habeec 
Corpus:,  ad  subjiciend'  et  recipiend'  ad  barram 
hie  duct'  in  propria  pei*son'  sua,  qui  committitur 
Marr',  &c.     Et  statim  de  [ifiemissis  ei  superiui 
imposit^   alloquut',  qualiter  se  veUt  mde  ac*  - 
quietari,  dicit,  quod  ipse  in  nullo  e^t  inde  cul- 
pabilis,  et  inde  de  bono  et  malo  ponit  se  super 
patriam.     Ideo    veu'  IndC   jur'  coram  dicto 
Domiuo  Rege  apud  Westm',  die   Martis  is- 
octab'  saiicti  Marlini,  per  quos,  &c.     Et  qui, 
&c.  ad  recogn',  tScc.   quia,  (Sec.     Idem  dies 
dai'  est  praei'at'  Tiiomte  liosewell,  sub  custod' 
prxfat'    custodis    prison'    de    le     Gatehouse^ 
WcstQi'     itei'um     commiss',     salva     custo* 
diend'  quoiisque,  Sk;c.    Ad  quern  quidem  diem- 
Martis  in  octab'  sancti  Martini,  coram  Do- 
mini   Rege.  apnd    Westm',    venit    pitedict' 
Thorans     Rosewell     sub      custod'      proefat* 
custod'  piison'  de  le  GaJeliouse  Wcstm*  prm- 
dict',  virtute  brevis  Domini  Regis  de  Habeas 
Corpus,  ad  subjiciend',  6cu.  ad  bun  am  hie  ducf 
in  propria  persona  sua,  qui  committitur  Marr'^ 
&c.    Et  jur'  piiedict'  j)i,T  Vic'  com'  pra^Iict* 
ad  hoc  impanellat'  exact'  ven',qui  ad  vertcatetn 
de  preenussis  dicend'  elect',  triat'  et  jurats 
dicunt  super  sacramentum  suum,  quod  pne* 
diet'  Thomas  Rosewell  est  culpabilis  de  alte 
proditione  prsedict',  in  indictament'  pnedici*' 
specificat',  modo.  et  forma  prout  per  iadictm- 
ment'  prsedict'  superius  versiis  eum  supponitur. 
Et  quod  idem  Tho'  Rosewell  tempore  perpe- 
trationis  alts  proditionis  predict',  seu  unquank 
poBtea,  fiuUa  haboit  bouft  seu  GateU(^  temur. 
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rMeVMIeiia'  mndm  adHsiitur,  dies  inde 
Afctf  prteftf  llimAn'It^ewell,  io  statv  quo 
Sec  iMfiie'diem   nercur'  pros'  |KMit 
\ik  beatife  Matite  Vits{dis  co- 


Mi  ttmiiiiio  liege,  obiciuiqae,  |Scc.  de  judic* 
ito  iilii'  redtlekid',  &c.  Ante 'quern  dietn 
Aslfe^  llomiiifis  Cah)h]s  secmidiiiB  Kex  AngUa: 
ftc  Actti  aooin'  dansiteztxeniiiiii,  ct Dbminiii 
Kcnndiis  saper  we  suscepit  guberoa- 
lifiii  re^  An^lia*.  £t  modo:  scilicet 
Itecttfe'  pra^  poet  octab^  Purificatioqia 
Btttui  V^tk&^  Mo'eodem  termmo 
'^  '  oR^apndWcftm'Teiiit'prft- 
RlMANttfe  pHmiM  pmoBtViia, 
^  t^oiwMisi»rbm/dfc  I^  Gattf 


coinitcs,  Justic\  BalliTos,  aiif  aGos  minlstros 
ipsiufl  nuper  Regis,  liecred^,  ^eu  successor* 
suoruiDy  occasioue  pnemissor^,  seu  ebruix^ 
alicnj U3y  molestetur,  occasionetur,  perturbetur, 
seu'iD'alfqud  m?etur;  voleny  quod  esdeaf 
litene  sute  jgalent^  quod  omnia  et  singulis 
prasxnissa  ^supe^us  .  iDcntionat',  bon';  firm\ 


'  pmCfct't  iiC  afloqtrai'  ai  ri  4^4 
fM«irlnb«il^  fteljiftrtre ^MaaT •  jjgafe cunaTO; 
ivj^Bc'  mpcf  rafiotaiBCBt  prsinct*  prodedere 
«»Ml9^[iioddittutfD«msi]»CaraIiit 
ft%-  I>ei  gralia''Aligfej  SMte,  Fi'aiieuey 
enm  noper  Rac(  fidn  daftoMT^  &c.  par 
floaa  piteBt'  aob  magno  sigiUo  woo 
at',  mm'  dat'  apwd  Waitm*  Tiae- 
dialTAiiilar',  anno  r^goi  aui  tiioa* 
v;d«  gratiA  ttm  ipedali,  ac  ex  eerta 
i  «t  mero  mota  inia,  pardoDant,  remiat, 
,  ae  per  eaaAeai  uteraa  patentee  pro 
et  anocenor' niii  pardonabat,  re- 
k  ralaiabat  ddcm  Thoniae  RoaewaQy 
L  noms  Roaewell  nu^  da  paroch' 
,  in  oom'  fihrnr*'  Clarieoy  aao  QQO7 
Doasine  Tel  oocnoniiiie,  taa  a^di^ 
ter  Baa«w  Val  eagooounii,  aot  kd,  idtm  T. 
nmtwHk  Aaalkaiy  oeqaeotiir,  ?ocetiir,  aire  Dim- 
capetar,  nrt  iiktifer  adctator,  c«MAdtdr,  TOca  . 
Mar,  live  mmeapabatnr,  omiiea  jMpodkioBea» 
i|^<>r,fti»|qe,iindeprgfifTh4WMui  KMeweU  u 
tetmiao  aancd  Bflpba^  jam  oit'  elapi',  ia 
evna  dicti  Doper  lUj^  coram  ipso  ftege  apod 
Wtem*  teiif%  oQOTict'  siTe  atdnct'  IvH ;  ac 
~  L  et  aingttla  indictUMnt',  judieia,  eoDTio- 
,  coiidemnatioiieay'ezecatioiies,  impriao- 
pooitiooesy  et  omnea  alias  peenav  et 
*  qttscoeque  super  rel  venoa  ipsuoi 
I  Roseweil,  de,  pro,  sive  oonceraea' 
aseu  eonim  a(iquo  haUt',  fact',  reddii*, 
aire  aajjudicat',  aut  in  poeteram  habend',  red* 
deodP,  fiunend',  sire  ugudicaiid',  necnpn  om-' 
BiR,  et  aingnla  otlagar'  rersiis  dictum  Tlioroam 
Bonewell,  ratione  sea  accasione  prsmiasorum, 
sea  eomrn  aliqaor*  rel  alici^qs  jiromulgat',  sire 
in  postenub  oromnlgand',  ac  omn'  ft  oauiimod* 
a90t%'^iaBrel^  foiisfaiftur',  impetitioDea  et  de- 
laaniP.qniPcoD^ae,  quss  (fictua  nnper  Rex  rer^ 
ta  ipsom  ratiode  pnrauaeonun,  seu  earum 
tfa  lyna^  babuit,  b^bet,  sen  in  futuro  habere 
VfiA^  not  faaored'  aeu  sacoessorea  dioti  nuper 
Kagii  nll»  modo  habere  poterint  in  foturo, 
MpiB  piicia  ipsiiia  nnper  Regis,  quie  ad 
I  niigar  Aegem  Versus  psieiai'  Thoqiam 
1  pertmetySen  partinere  potest  ooeMione 
Dmm,  sea  eorum  aIlc|aor'  vel  alioujas; 
etfinnani  pacem  dioti  nuper  Regis  ai  mde 


yafid*^,  sufficient',  et  effeclu^P'  ih  lege  siot  e^ 
erint,  licei  crimina  et  ofiens'  prsdict'  mioua 
certe'  specificat'  existunt ;  quodqiie  pardonatip 
ilia  In  omnibus  cur'  djbti  nuper  Regis,  et  alibi, 
interpreteiur  et  ad)udioetur  id  benehceutissinio 
sensu,  pro  firmiori  exoneratione  prtefat*  Tho*' 
mae  Roaewell,  ac  etiam  placitetur  et  allocetur 
in  omnibus  cor*  dicti  nnper  Ite||^,  ajbs^ue 
alfquo  brevi  de  aOocatione  in  ea  parte  pnua 
obteuf  sire  obtiDend^  non  obftant^  stat^t^ia 
parliamento^  anno  regm  dicf^  Vuper  Bksp^  ' 
decimo  tertio  fact'  et  edit\  et  non  obstante 
aliquo  def^'  aut  aliquibus  defectibus  in  eisden^ 
literis  patent  oontent\  ant  aliquo  i|lio  statut', 
actu,  ordinatione,  prorisione,  prodamation&i, 
sire  restrictione,  ant  aliqoa  aGa  re,  caofta,  ret 
miUeria  quacunque  in  oontrar'  inde  in  aliquo, 
non  obstant'.  Ita  tamen  ouod  dictus  Tfioinai 
Rosewelltal'  bon'  et  suffic*  securtt^t'  des^ 
bene  gerend',  a  dat'  literar^  patent*  pn^dicl* 
erga  dictum  nuper  Regem,  n«red',  et  snc« 
cesBCMres  sues,  et  cunctum  populum  sunm  in«^ 
reniat,  quel'  appunctuat'  et  limitat*  erit  per* 
Capital'  Justic'  de  cur'  priaed'  pro  tempOEi 
czisten.'  £t  idem  Thomas  Roaewell  nrofert 
hie  in  enr'  Uteres  patentes  prsmissa  tettincaaten. 
in  hiec  rerba : 

Caroto  seeondn*,    Dei    gratiA    Anglisei 
Scotiae,  Frandie,  eC  Hiberniie  Hex^  fidei  de- 
fimsor,  kc,  omnibus  ad  qiios'  praraentes  litena^ 
nostra  pcrrenarint,  salutem.     Saiatia,  qnM^ 
nbs  de  gratia  nostra  speciaK,   ac  ex  carta 
Bcientia,  et  mero  motn  nostris  pardona?iaftU8» 
reinisimns,  et  relaxarimns,  ac  per  prftbenteSt 
pro  nobis,  haredtbus,  et  soocessoribus  nostiia 
pfurdenamus,Temittimos,  et  relaxaibus  ThoniM 
Roaewell,  nuper  de  paroch'  de  RedriffeincoBi^ 
Sarr'  Ckrioo;  sen  duocunque  alio  nomine  rel 
eognoBoine,  seu  aoditione  notpinia,  ant  lod, 
idem  Thomas  Roaewell   sciatur,  censaatofy 
rocetur,  sire  nuncnpetnr,  aut  nuper  seiebatw, 
(iensebatnr  vocabatur,  sire  nuncnpabator,  omnen  - 
nroditiones  quascnnqiie,  undo  prsefat'  Thettai 
Rosewell,  in  termino  samniMichaelisjam  ult' 
elapsf,  iu  curia  nostra  coram  nobis  apud  West^  ' 
monast'  tent^  conrict'  sire  attinct'  luit ;  «com« 
nia  et  singula*  indKtamcntajudicia  oonridiolieSy 
condempnationea,  executiodes,  impritonamenln 
punitiones,  et  omnes  alias  pc^naa,  et  p€Bnaii- 
tatea  quasconqoe  super  rel  rersus  ipsnns  Tbo- 
mam   RoseweQ,    de,  pro,    sire  concemeii' 
pnemissia,  sen  eorum  aliquiblia  habit',  fact', 
r«>ddit',  sirc^  a^Jliodicat',  aut  in  pottemm  habend',-" 
reddeod',  fiMnend',  aire  ailjudicand',  neo  una 
omi;6a  et  singfula  utiagar'  rersus  diet'  Thonsani 
Roaewell,  intioDe  sen  occasione  praemistonlmy  - 
sen  eorum  aHipionitt  rel  alicnjiis  promulfjfat', 
sire  in  postemm  pmmulgand'   —  -^«»"«  - 


sc  omnia  et-^ 


Mnt  et  rnnnedrhrvrr  eaad^m  Uieras  patent'^    omnimoj'  sect',  qoerei',  fohsiiitttur*,  impciti* 
vvlcBS  quod  tdeiti  ^omaa  Rosewdi  per  Vice-    enes, 


quod  I 


» et  demand'  quttcnnquej  qucs  nos  remii 
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aliqao  alio  ttetntot  aetiH  ordisMumet  promone, 
prMUnatione,  sirfo.VestrictioBe,  aut  aliqqa  alia 
re,  canaa,  ▼dmateria  qnacunque  incontrai**  inde 
in  abquo  non  obstante ;  ita  tameny  ^uod  ,dici' 
Thonma  Rosewdl  tal*  bon*  et  mfficien'  secu- 
ritat'  de  aa  bene  gerend*  ex  nunc  ergia  noa, 
bflMPed'  et  sucoeasorea  noetroa,  et  cuncti^m  po* 
polam  nostrum  inveniat,  qoal'  appunctuat' 
et  limital*  erit  per  Capital'  Juatic'  de  curim 
pnedict'  pro  tempore  exiaten'.  In  cujna  ret 
testimoniom  has  fitecM  noatraa  fieri  fectmus 
pafentea,  teate  meinao  apud  Weatmonast* 
▼iceaimo  octavo  die  4awi«ri^  anno  regni  noa- 
tii  tricfsimo  atzto.  (Per  brere  de  priyato 
ngillo.)  Barker. 

Super  qno  ra'  et  per  cm^  hie  intetteei'  ona- 
nibua,  et  aingulia  mBmiaa',  cons'  eat  per  cmr' 
hie,  quod  praMict'  Thomaa  RoaeweU  (sob  coa- 
ditione  mentionat'  in  literia  patent'  aofMriufl 
redtaf)  de  altia  proditionibua  prsdict'  inia- 
dictament'  predicr  superiua  apecificai'  ezone- 
neretur,  et  eat  inde  aine  die. 

On  the  Back  of  tlie  Pardon  ia  written  as  foA- 
lowa:  * 
lata  Charta  placitatur,  allocatur  et  irrotu- 
latur  de  recorcr  conim  Donjiino  Rege  apud 
Westm'  termino  sancti  Hilar',  anno  regni  Do- 
mini Jaoobi  aecundi  nunc  Regia  Angi^  &c. 
primo. 


,  aeu  eoram  alicujns 
tKibuinaa,  hafeemiia,  aeu  in  future  hahere  po- 
leHteua,  aut  Inered'  sen  succeaaor'  nostri  uHo 
nodo  habere  poterint  in  iiituro,  Iwctamquc 
pacis  nostntf  mm  ad  noa  Tersua  pnefat'  Tno< 
mam  Roseweu  pertinent,  sea  pertinere  po- 
lerial  rafcione  prsmiasorum  sou  eoram  aliqao- 
mm  vei  alicujus ;  et  firmam  pacem  nostram 
ei  inde  damns  et  ooncedimus  per  prcientes, 
nolentea  quod  idem  Thomas  Rosewell,  per 
Vioecomitte,  Juaticiar',  Bafliros,  aut  alios 
mtmstros  nostros,  hsrediim,  sea  successor' 
nostrorum,  oecasione  jfirsemiaaonim,  aeu  eorum 
alirujus,  motestetur,  occasionetur,  sen  in 
aliqno  gravetur.  Vpleot'  quod  h»  litens 
Aostrs  patentes,  qooad  omnia  et  singuk  prs- 
mkisasnperins  mentionat',  bons,  furme,  ralid', 
stttiSdent',  et  effectud'  in  le^e  sint  et  erint, 
Beet  crimina  et  offens'  pnedict*  minus  eerie 
flpeoficat'  existnnt,  quodque  h«c  pardonatio 
iMMtra  in  omnibus  curis  nostris,  et  alibi,  inter- 
pretetnr  et  adjudicetur  in  beneficentissimo 
MDSU,  pro  firmiori  exoneratione  prafat'  Thomse 
Rosewell,  ac  etiam  placitetur  et  allocetur  in 
omnibus  curiis  nostns  absque  aliquo  breri  de 
aHlocafione  in  em  parte  prius  obtcnt*,  sive  ob- 
ttnend*,  non  ofMtante  statut'  in  parliament' 
anno  regni  nostri  decimo  tertio  fact'  et  edit',  et 
mm  obstant'  alimio  delect',  aut  aJiquibiisde- 
Itoibns  in  his  bteris  patentibus  content',  aut 


SIO.  The  Trial*  of  Joseph  Hayes,!  at  the  KingVBench,  for  High 
Treason,  in  corresponding  with  Sir  Thomas  Armstrong,  an 
Outlaw  for  High  Treason  :  36  Charles  II.  a.  d.  1684. 


Mr.  Hayes  was  broug^ht  by  Habeas  Corpus, 
upon  theSd  of  Noyember,  1684,  from  the  Gate- 
bouse,  and  was  arraigned  upon  an  Indictment, 
to  this  effect,  viz. 

*  8ee  Sir  Thomas  Armstrong's  Case,  p.  105, 
of  this  volume. 

f  *'  In  Armstrong's  pocket,  when  he  was 
taken,  a  letter  was  found  writ  by  Hayes,  a 
benker  in  London,  directed  to  another  name, 
which  was  believed  a  feigned  one :  in  it  credit 
was  given  him  upon  Hayes's  correspondent  in 
.Heiland  for  money  he  was  desired  not  to  be 
toe  lavish:  and  he  vras  promised,  that  he 
should  be  snpplied  as  he  needed  it.  Here  was 
an  abetting  of  a  man  outlawed  for  treason. 
Moch  pains  was  taken  on  Hayes,  both  by  per-* 
•nasion  and  threatening,  to  indooe  him  to  dis- 
oeiver  that  whole  cabal  of  men,  that,  it  seemed, 
joined  in  a  common  purse  to  supply  those  who 
fled  beyond  sea  on  the  acoouot  of  the  plot. 
And  they  hofied  to  know  all  Monmouth^s 
ftaeads ;  aftd  either  tolmve  attainted  them,  or 
It  Imst  to  have  fined  them  severaiy  for  it.  But 
Bayes  shewed  a  fidelity  and  oounge  fu  be- 
yoM  what  oonid  have  l!een  ezpeoted  from  ttich 
nman :  so  he  was  hroi^t.to  a  trial.  He ma^ 
a  strong  defeoee.  The  letter  waanot  exactly 
MifthishanjL    It  waa>iini  addissiiilto  Atm- 


'  That  he  being  a  false  Traitor  against  tlie 
<  king,  &c.  the  31st  of  August,  in  the  3^th 
(  year  of  the  king,  knowing  sir  Thomas  Arm- 
'  strong  to  bare  conspired  the  death  of  the 

strong,  but  to  another  person,  from  whom  he 
perhaps  had  it.  No  entry  was  made  of  it  in 
hii  books,  nor  of  any  sum  paid  in  upon  it.  But 
his  main  defence  vras,  that  a  banker  examined 
into  no  person's  concerns ;  and  theretbre,  when 
money  or  good  security  was  brought  him,  he 

Sive  bills  m  exchange,  or  letters  of  credit,,  as 
e^  were  desired.  Jefieries  pressed  the  jury, 
in  bis  impetuous  way,  to  fina  Hayes  guilty  of 
high  treason ;  because,  though  there  was  not 
a  witness  ag^nst  Hayes,  but  only  presump- 
tions  appeu^  upon  the  proof,  yet,  Jeffenea 
said,  H  was  proved  by  two  ^imeascs  that  the 
letter  waa  feund  in  Armatrang^i  pocket ;  and 
that  waa  sufficient,  the  rest  Appearing  by  dr- 
cumstanoes.  The  little  difference  between  the 
writing  in  the  letter  and  hia  ordhiary  band, 
was  said  to  be  only  a  feint  to  hide  it,  whiclk 
made  him  the  more  gnihy.  He  wank^  the 
jury  to  bring  him  in  gnil^ :  and  said,  that  the 
IdH^'s  life  a»d  safety  dep^ded  upon  Hiis  trial : 
so  that  if  they  dM  it  not,  they  exposed  the 
kmg  to  a  sew  Rye-Plot;  with  other  extra- 
vi^pMitai  with  wMoh  his  tey  pumpind  r 
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«%,  ami  4o  favre  6^  for  tke  noM,  ^id  tniit* 
fmrntynheweytmniliafti  tod  maiiituii  luin  ; 
*mAkr  bis  relief  and  Mtmteiiiiioe,  dklpav 
*ikmm  ^  l$Of.  aMin^  iliediity  of  hit  al 
MMuee,  to.'*     To  tHit  he  pleaded  Not 

But  a  i«y  of  tncrcbants  oouldnot  be  wrooght 
iptattiit  oilcli.  80  he  wan  emitted,  which 
Boiti6ed  the  court  a  little:  for  they  had  reck- 
ffied,liiatDOfr jofiea  wcreto  be  ooly  a  point 
tf  fcm  ia  a  trial,  and  thai  they  were  always  to 
fiad  KHt  aa  tk^  were  directed."  Burnet's 
Own  Times,  voL  1,  p.  599. 

**. Hayes  was  a  citizen  that  be  '[Jefferies] 
eused  to  be  prosecuted  for  high  treason ;  and 
Aeo,  at  the  trial,  apparently  helped  him  off 
.  witfatbe  jory  :  which,  it  may  be,  was  not  with* 
ont  reason ;  for  eTidences,  fit  such  trials,  ot^^ht 
ts  be  abore  all  ezccpiion ;  but  since  nothmg 
wm  sprang'  aft  the  tnal,  which  was  not  seen 
bdore,  it  was  pleasant  to  see  a  man  hunted 
imo  the  toils  and  then  let  go:  so  suddenly  may 
eseoues  become  friends.  Upon  what  terms 
vbo  knows  r'  .North's  Life  of  Lord  Keeper 
Gmlfbnl,  foI.  9,  p.  107,  8^0  edit  of  1808. 

**  Not.  3, 1684.  Joseph  Hayes,  merchant, 
enne  by  Hidieas  Corpus  from  the  Gatehouse 
to  the  King's- beneh  W,  and  was  arraigned  on 
an  indictment  of  ^igh  treason,  for  conSbrting, 
aidii^,  and  reliering  sir  Thoinas  Armstrong, 
a  tmtor;  to  -which  he  pleaded  Not  Guilty, 
nd  his  trial  was  ordered  Friday,  21st  No- 
▼wbber. 

"  Nor.  91.  Mr.  Jos.  HaTcs,  merchant, 
tame  to  his  trial  by  a  jury  of  the  city  of  Lon- 
don, which,  after  a  challenge  of  35,  was  sworn; 
&e  chief  evidence  against  him  was  two  of 
ftree  persons,  who  testified  as  to  sir  Thomas 
Annstmng's  going  by  the  name  of  Henry 
Lawreace;  and  that  they  liad  seen  a  bill 
ehsized  by  one  Jos.  Hayes  for  161/  Ss,  on 
Mr.  Israel  Ha^es,  being,  the  money  for  150 

CIS  paid  m  London ;  then  there  Was  a 
mentioiiing  the  same,  directed  to  Heniy 
lawreaoe,  subscribed  Joseph  Hayes,  which 
was  foond  about  sir  T,  Armstrong  when  he 
was  taken :  this  was  proreil  to  be  the  prisoner's 
hand  by  one  that  was  formerly  his  servant,  as 
>ho  bv  comparing  it  with  other  writings  of 
lus.  The  prisoner's  defence  was.  in  making 
i]|(maiks  on  the  evidence  which  were  very  per- 
tinent ;  as  also.  Be  called  several  persons  who 
lifted  as  to  his  loyalty,  credit  and  behaviour ; 
so  that  the  jury,  aAer  an  hour  and  a  half 's  be* 
ing  out,  came  in  and  found  the  prisoner  Not 
Coihy,  so  he  was  discharged."  Narcissus 
Lnttrdl's  **  Brief  Historical  iUOation,"  IMS. 

*  The  Latin  Indictment  nins  thus : 
'LaaioD  as.    dnod  Josephus  Hayes  nuper 

*  de  Loodeii  Bsercator,  ut  falsus  prointor  contra 

*  ifiBshissimum  et  exoeHentissimam  Principem 
'  Boflgp  Garolom  «ecandum,  l>ei  Gratia  Angl', 

*  Scot*  Franc',  et  HibennaB  R^gem,  et  natur- 
*almDooaai«m  auoiD,  timorem  Detia  oor- 


1^  *ef]attrNd!|P«iitar,  1084;  Wwa* 
brought  to  trial,  belhre  the  lard  chief  josCioa 
Jaffmes,  judge  Hotlowajr^Judge  Withins,  and 
judge  Walcot ;  and-  the  jury  being  caNed,  ha 
challenged  the  following  peraons :  Ivir  Thomaa 
Griffith,  Richard  Ellis,  Thomas  Laogfaam, 
Henry  Whistler,  Nicholas  Smttb,  Tbamaa 
Soper,  Thomaa  Passenger,  Henry  Mmchardy 
Peter  Jones,  William  Crowcb,  Keter  Devet^ 
Henry  Lodes,  William  Fownes,  Charies  Gre- 
gory, Williafti  Peele,  Richard  Weedon,  Tho* 
mas  Porv,  Thomas  Piercebouse,  Richard  Bur- 
den, John  George,  John  Steven  ton,  Robert 
Watkins,  George  Twine,  Thomas  Short, 
Robert  Townaend,  James  Bush,  Walter  Maa,- 
ters,  Thomas  Larkham,  Edward  Cocdce,  Wil- 
liam  Fashion,  John  Flowerdew,  John  Greeney 
John  Grice,  Charles  Fowler,  and  James  Smith. 
In  all  35. 

The  Jory  sworn  were,  Samuel  Sbeppard, 
Daniel  Allen,  Rowland  Piatt,  Adam  BeRamy, 
Daniel  Templeman,  William  Dewart,  Edward 
'^'  ^gcfty  Thomas  Brailsford,  Edward  Cheeke. 

ward  Underwood, '  Robert  Bfastsrs,  and 
Wtttiaikft  Warm.  ' 

Then  the  Indictment  being  read,  Mr.  Dal* 

■■■  ■  III        .  T.I.  .     ^        I    I       I    I  ■       ■■II.     «    I  fc      !■ 

pooderans,  sed  instigatione  diaboliea  mot'  el 
seduot',  dilection'  veram  et  debitam,  et  natm** 
alem  obedienc*,  qnas  vems  et  fidet'  subditf 
diet'  Dom'  Reg^  erga  ipsum  Dom'  Regem 
gereret,  el  de  jure  gtrere  tenetur  pentitis  sub- 
trahens,  et  totis  viribis  suia  intendens  paoem 
et  oommonem  tranquillitat'  hojns  regiii  Angl* 
inquietMe,  roolestare,  et  perturbare,  et  guer- 
ram  et  ^rebellion' contra  diet' Dom' Reeam 
sttscitare  et  movere,  cA  ^^ubemation'  diet' 
Dom'  Reg'  ia  hoc  regn^  Angl'  subvertare,  et 
diet'  Dom'  Regem  a  titulo,  nonore,  et  regaH 
nomine,  coron'  imperiaF  r^ni  sui  Angl'  de* 
ponere,  dejioere,  et  deprivare,  et  diet'  D^im' 
Regem  ad  foial'  destruction*  adducere  et 
ponere,  31  die  Augnsti,  anno  reg'  Dom* 
Caroli  secundi  nunc  Rejg^'  Ai^',  &:c.  35, 
apud  paroch'  sancti  Mich'  Bassishaw,  id. 
warda  de  Bassishaw  London,  satis  sciens, 
quondam  Thomam  Annstroag  nuper  de  Lon- 
don Milit',  ut  folsom  proditor',  prodttcAie  con<* 
spiravisse  et  fanaginat'  fuisse  mortem  et  final' 
destruction' diet*  Dom' Reg',  et  i>roeadem 
proditione  nroditorie  fugam  teciase,  ipse  pned* 
Johannes  Hayes  post*»,  scilicet  dicto  31 
die  Aagosti  anno  reg*  diefDom'  Regis  none 
33  supirad',  et  diversis  al^  diebus,  et  vkihits 
tam  antea  quam  postea,  apud  paroch'  slincti 
Michael'  Bassishaw,  in  warda  de  Bassishaw 
London  pned*,  scienter,  roaKtiose,  aediti<rse, 
et  nroditorie  prnd'  T.  Armstrong  comf.>rtavit, 
sobstinBit,  et  manutenuit,  et  pritP  J.  H  ad- 
tancet  ibidem  pro  comfortatione,  susten* 
tatione,  etmanufentione  prad'T.  A.  summanf 
attingen'  ad  centum  et  ouinqoaginta  Khrad 
legar  monet'  Angl',  malitiose,  seditiose,  et 
nroditorie  soMt,  ^  solvi  cau8avit»  oontr* 
ligeanc'  susei  debitum,  ae  contra  pacem  diet! 
IJ^m  Regis  nunc,  ^eoron',  et  dignitat*  sua^ 
dee.  aeattOD^antsa  formam  ataliiti,'  3ee. 
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yUler  Sir  TbomM  il^msteoog  had  fled,  tlie  piv  i 
IK)b^  reljejFed  and  aided  him  with  PMW^y,  and; 
thutt  after  Ee  wafi  iadicM,  and  ffied  to  t|ie| 
•^f^^^'?^  ;\  besidei,  a  prbdamation  Adlawed! 
upoji  bis  flig^hty  which  >vas  ii  sufBcient  poticei 
to  all  the  kme's  su^ects.  ^Sir  ThanAs  wieqt 
"hy  the  Aame  of  Henry  Lawrepce  beyond  a^  ; 
)»y  that  name  the  prisoner  held  a  of^respond- . 
^ce  with  him,  and  sent  hiip  a  letter,  dat^  the 
^Ist  6f  August,  and  tells  liim,  he  had  s^t  him 
abillof  ezcl^aii^  fbr  I65i.  draifn  ,upoii  his 
brothcar,  l^niel  Haves,  |rho  waji  ai^uaint^. 
with  sir  Thomas,  if  it  wiere  not  for  fhese  re- 
ceiving and  nourishing  oiT  traitor8,.the¥  would 
Dot  lurk  at  Amsterdam,  as  they  (i^y  The  l^r  \ 
was  taken  about  sir  Thomaa,  and  we  a^iall  proye 
]|js  the  prisoner's  hand->wn|iiig,  i^id  that  sir 
Thomas  r^ei»  ed  the  9>oney.  1  hope  yptt  wiU 
jtake  care,  by  conyictii^  this  gen^ipan,  tp 
istoD  the  fountain,  which  issues  so  mtich  supply 
lo'tbes^  traitors  ^who  iurk'  abroad. 

Mr.  Mavei  then  afl^nned,  that  h^  never 
|meF  sir  Thomaa  in  bis  life. 

'  Iftieii  the  Indictment  afipiinst  sir  Thonias  was 
nad,  which  was  ibond  the  l^h  of  Julv,  and 
J&x.  dlover  proved  a  copy  of  Uie  king^B  pcp- 
c)amat)on  agaipst  sir  Tlu>ma8,  lUted  the  SOth 
jof  June,  16d3. 

Then  H^ekiel  Eteris  was  sworn,  and  teoli- 
&ed,  that  in  August  1683,  he  was  at  Cleve.in 
Germany,  with  the  lord  Grey,  who  went  by 
the  name  of  Thomas  Holt,  ana  sir  T.  A.  came 
thi(berby  the  name  of  Mr.  Henry  Laurence, 
and  shewed  him  a  bill  of  exchange  from  Eng- 
land, upon  Air.  Israel  ilaves,  in  Amsterdam^ 
for  160/.  odd  money ;  and  that  it  was  for  150 
guineas,  paid  in  England  ;  and  he  told  him,  it 
was  ^rawn  by  Joseph  Ha^res,  ^d  it  was  signed 
'Joseph  Hayes ;  and  the  bill  was  accepted,  and 

le  saw  Isrfiel  Hayes's  letter  to  air  Thomas,  by 
the  name  of  Lanrenf^e,  which  mentioQed  the 
^ding  the  said  sum  to  Cleve. 

Th^  Common  Serjeant  (Crispe)  then  deK- 
fered  a  parcel  of  letters  into  the  oomt*  and 
fwore  that  he  received  them  of  the  lord  G^ol- 

hin,  and  tbegr  had  been  ever  ainoe  in  fa^ 

lands. 

The  Lord  Godolphin^e^  testified*  that  he 
jeceiVed  three  tetters  produced  in  court,  from 
|tfr.  Oonstnble,  Mr.  Chuffl^'s  aecretarjr,  who 
told  him  they  w^re  taken  abont  sir  l^oiaaa, 
fhat  one  of  them,  without  any  name,  meDtkmed 
160  guineas  retomed  to  Henry-  Laorence. 

ConstabU  testified,  that  be  was  present,  vben 
tte  scout  of  Leyden  apprehended  ar  T.  A. 
•pd  ^lat  the  letter  were  taken  oiit  of  his 
ppeket,  awl  be  hinself  delivecMl  them  to  Mr. 
Cbudley,  vho  sealed  them  op,  and  seal  them 
Igr  him,,  to  (he  lord  (^odolpbio. 

Ckarkp  Vqvif  testified,  that  teking  boat  firom 
^mstn-dun  to  Qott^rdun,  he  met  Israel  Hayes 
ml  sir  T.  A.  conauig  to  take  boat,  and  sir 
Tliomas  went  with  him  in  the  boat,  and  he  tiM 
h'P  "Pim  WW  Ilwyy  Irtmnwit    Dana 


Hayf%  Mr.  Bienrr  iDetiio,  <«c  Milwm% 
Emertqo,  Dam,  m  spipe  olhar  Em^  ia«(w 
chanu;  and  ha  beard  them  sevefiikltiaioaihi0» 
the  king  4it  table. 

The  Attuvney  Gesaial  Himi  jboirdl  Hr. 
H^yes  A  latter,  aMFing,  It  xmj  be  ha  wiH 
save  ua  the  labour  ofpraving  it ;  but  Mr.  Jim«B 
disoiv|ung,it,Mr.  Walpole  yraa  ealM,  mafi  mt. 
Hayes  siiid.  He  ipaa  my  sersapl,  and  weal  ewv 
a(te  a  rale  llMt  powhljr  Moald  not  be  af> 
towed. 

Wulpolfi  t^fied,  that  he  served  Mr.  Hftyea 
almost  fiwr  years  and  thiee  quarters,  ml  djd 
befieye  the  letter  to  be  Mr.  Hay  a's  hand. 

Bayes,  My  lord,  in  matters  of  treifiOfiu  % 
hope  yoo  will  not  admit  of  oompaiitfion  of  ha{p4i 
and  bdie^  for  evidence. 

£.  C.  J.   Yes,  no  dqubtof  it 

fioyet.  It  has  not  beetv  so  in  e4|er  csse^ 
that  teive  not  been  capital ;  as  palrti^^iilariy  i^ 
the  La^y  Carr*s  case. 

L:C.J.  This  i^  a  mistake,  yputakftlikftoi^ 
Algernon  Kdneyi  but  without  fdl  doohtit  ^ 
go^  evidence.* 

Judne  Withint.  Comparison  of  handf  ww 
allowed  forgood  evidence  in  Coleman's  ^ase.j- 

Hayes.  That,  with  submission.  Tastly  dUf- 
fers :  those  letters  were  found  in  his  own  cn^ 
tody  ;  this  was  not  foond  in  my  possession,  fc^ 
in  ipiotber  man's,  and  in  another  natiqp. 

Sir  John  IVeoor,  counsel  for  the  king.  Th^ 
gentleman  was  a  trader  with  the  East- India 
Company,  and  made  contracts  with  thei^L 
whicti  are  entered  in  their  books  ;  we  will  oooi* 
pare  them  with  the  writing  in  this  letter. 

The  Common  Serjeant  tnen  called  HaroM 
and  Brittle,  and  demand^  of  tbem  where  t^b 
books  were ;  and  thev  produced  them. 

Harman  testified,  that  he  knew  Mr.  Haye^ 
and  that  he  mad6  several  contra^  in  161^ 
and  that  be  saw  him  in  Sep^mber  1698,  Sii£- 
scribe  his  hand  to  a  book  of  the  ceqqpany'% 
shewn  to  him. 

BriUie  testified,  that  he  is  porter  in  the  stryMl 
to  the  East- India  Company,  and  that  he  aavf 
Mr.  Hayes  write  his  hand  to  a  book  sl^ewo  te 
him. 

Capt.  Pi'erceAoiMepredaced  a  note,  vf  bach  he 
said  was  Mr.  Hayes's,  and  that  he  supposed  it 
to  be  his  hand,  and  compared  it  with  the  nana 
in  tlie  book,  and  said,  that  he  delivqred  the 
(|[opds  upon  it :  and  Walpole  then  said,  be  be-> 
heved  it  to  be  Mr.  Hayeses  bapd. 

iThen  Mr.  Sturdivani  was  called,  an!  tlicgf 
shewed  him  the  letter,  and  he  said,  ftere  m 
Joseph  Hayes  writ,  but  I  do  not  know  It  to  be 
hiahand. 

The  GemmoB  Seqeanteaid,  that  Mr.  Gter* 
ise  did  know  Mr.  Hayea'a  baMlv 


*  See  die  Ptoceedings.in  Sidae^'aCaia,  veK 
9,  p.  81»  of  this  CoUaotkKt 
t  Ai  t»tbe  tiBth  of  this  »issrtia»,  >»■  €)ait-< 
ill  mt,  VriL  y»  p.  1  ef  Ihi^Coiisriin 
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4nae;  but  Ibe  eo«mMB  tenetnt  — rtrareil, 
Ibilfas  w«B  Mk^f  i9WB  Mm  he  c«ll4be 
ffncd  with  a  subpcnia. 
9hflti  the  Letlir  was  neil)  it  wm 


161^  4incM«6  Mr.  Scnry  LaureMe,  wamtf 


«  AiMMftMii,  and  beg^an  thw,  *  Sir,  at  your 
MvallMffeaeiikyoo  abiH,'te. 

Tbe  Imer  and  the  Bant-in^  booin  ware 
«bHi  abaam  to  Iba  jtiry  and  lo  the  priaaner. 

Himm  daniadl  the  Idler  to  be  hia  writiaf ,  and 
#IM,  ft  k  ymf  ttnmtgtl  sbotfM  not  know  my 
ai»a  band  ;  aoay  «ot  eoanael  be  admitled  to 

«  Whether  aofltpariaoD  of  bands  and  be- 
m  «Biymdeaea  ia  orioiinal  caosesF   I 
hss#.hiMii  &lbite^,  it  bcih  been  denied  to  ba 


§H  €,  /.  Taa  are  wider  a  mistake ;  aoBM 
ladf  tea  fttt  fit  ioio  ybur  bead,  md  puffed 
ym  Wf  amh  a  vaia  starj ;  there  is  no  aacb 
«lita»,  4t  le  afMon,  a  meer  wbim,anly  said  by 
Sr.Miiejt  aad  MgRKiBdlii  the  world  ftr  it 

Himu,  Was  it  not  so  hi  the  ease  bf  my 
ImIt  varrf  There  is  a  record  of  that  I  snppaae. 

!.€./.  Itwastiotso.  DoaHtalkofit*, 
fharfc  vmA  ho  each  thine  at  dt.  Campansaa 
af  hands  was  aNovi^d  w  food  praoT  m  Sid* 
■sy^a  case.  We  must  adt  dter  thefanr  fbr 
aay  hcMly. 

4te.  aen.  Beddes  this  cottparisoa  ofhaads, 


isa  fhaK  ^iva  an  aeeoant  of  Cba  correspoadenee 

af  the  prrtaacr's  brother,  aad  that  he  reeeired 

tfta  «mey  ef  him.    Mr.  CoauBoa  (Segeaat, 

Whaib  had  yaa  Ibis  teper  ? 

Chan  Setj.  I  had.lhefli  from  my  lord  QoM* 

*^^       This  is  an  acoonnt  of  the  reeeipt  and 

1  Of  Hie  aaaney ;  sbewit  Mr.  Con- 


&mtiM$.  TOifo-aneoffte  papers,  which 
was  lahsw  sat  of  shr  T.  A.'s  pocket. 

fchifagahewa  to  Ae|ory,  f>oe  of  ihem  de- 
faiidai»  whether  aay  ope  prored  the  hand  that 
awiaAiftttsief 

AM,  Om,  Ha ;  bat  SfieHs  swears,  that  sir 
T.  A.  aheiMT  tor  a  bill,  sabscribed  Jdaeph 
Hajrea,  for  so  Quuy  handred  Guilders. 

Cam.  Sgrj,  fie  aays>  it  was  lao  odd  pounds; 
•aar,  Ite  sotti  of  thfi  note  is  161/.  5t.  whieh  is 
Aa  chaos^  of  Idagmaess. 

fie^Fas.  Here  is  nobody  proftesthb  letter  to 
ba  «T  faaadK,  positively :  they  on|y  prora  it  by 
MiiMlMle,  4nd  ^mparison,  and  belief.  I  eon- 
eiive  tlMsre  b  hot  one  witness,  that  that  letter 
was  fcand  hi  sir  T*  A's  hands.  Bveris  says,  he 
saw  a  hill  had  my  name  to  it.  Sh-,  you  Jurfuot 
kaaw  OM,  nor  ever  saw  my  hand  f 

Jfaeriir.  If  o,  never  in  my  lile. 

f^^.  It  Is  only  an  eyidenee  of  repntatioft, 
W  heaid  it  was  my  biH ;  you  saw  no  money 
laid  upon  it,  cfid  jfm  ? 

^n  I       .  r.  ,li    I        ■      ■     ■   -rntf'.,w t7if 

^'  It  was  ia  IWaity-lWm  iiJ09.  Anna  «1 


&9rk.  Mo;  bdt  I  saw«  lensr  «on Mf. 
Israel  Hayes,  that  gara  some  account  of  it    * 
Mayat.  All  trials  bat  sunilltailraialcaioaiii- 

lace:  aadlt 


tboa^  in  case  oftreasota  there 
ought  to  be  two  witueswitf,  and  hope  you  wil 
letlt  be  so  here :  hcf«  ia  ao  evidence  but  the 
latter,  and  that  ia  wot  two  witnesses;  there  is 
no  body >haa  proved  the  *  knowingly'  in  the  in* 
dictment,  tiiat  rona,  that  I  knew  ata-T.  A/  and 
his  fe^asoo :  that  ought  to  be  proved,  but  I  am 
sure  it  Is  not.  Tour  lordship  says,  that  the 
iadieinent  and  the  prookmation  ate  auflksicnt 
notioe  that  he  was  a  traitor :  that  may  adnait  of 
eooasel  to  debate  it^  there  ought  to  be  wit* 
neases  that  eouM  shew  me  to  be  ooneemed 
with  him ;  whii;h  ncbody  ia  tiie  warid  eaa 
prove,  or  Aat  I  eve^aaw  him ;  and  that  wit* 
neaa,  who  aaya,  heaaw  the  bill,  or  thia  letter, 
dees  not Imow  that  I  wrote  it  I  th^reare  them 
that  aay  they  heard  of  moneypaid  opon  tills 
bill,  but  there  is  not  one  of  them  says,  he  saw 
any  aaoaey  paid  :  and  theae  are  aeveral  wH* 
nesaea,  every  one  to  a  aeveral  tiring.  Here  ia  no 
proof  but  by  the  fiast- India  poftera,  and  thoia 
who  say,  tlieybeHevethia  letter  to  be  my  band  { 
ucfbody  aaya,  he  aaw  me  write  thia  letter,  or  hat 
any  catrespondence  with  sir  T.  A.  If  tht^ 
prttend  mre  was  neaMy  paid  beyond  aea  ;  tt 
Ibis  indkstraent  well  laid,  Ibr  h  is  bud  to  be  paid 
in  London?  The  payment  of  monc|T  beyond 
sea  ean  be  no  evideuQa  of  fbot  upon  Ihiaindiobk 
meat:  fbr  theju^  of  London  are  to  enonire  of 
matters  arising  in  London  on^.  If  1  am  td 
bo  tried  ibr  payment  af  moncn^  beyond  die  sea^ 
the  fiMst  ^houfd  have  been  laid  there,  and  the 
brad  oiq^  to  proceed  upon  the  atatote  of  3^ 
H.  8%eap.  d.  The  tadictment  shoidd  be  taken 
by  special  oommiasioB  from  the  king,  and  the 
trial  be  in  the  county  that  the  king  ahoold . 
ehoose.    I  desire  counsel  upon  this  point 

£.  C  J.  No,  tt  is  an  idle  whim,  and  f  would 
fain  know  the  counsel  that  put  that  foolish  no- 
lioD  into  year  head. 

fioyft.  If  you  will  allow  me  counsel,  yoo 
shall  hear  who  they  are ;  I  have  been  infbrmed 
the  Biw  18  so. 

X.  C.  J.  We  are  of  another  opiiiion:  if 
any  whimaical  notions  are  put  into  you,  by 
some  enthusiastic  counsel,  the  court  is  not  to 
take  notioe  of  their  crotchets. 

JBoyet.  The  witnesses  are  strangers  to  me  ;  . 
there  IS  one  that  has  been  aworn,  to  whom 
I  have  paid  several  thousands  of  poinds,  who 
says  he  does  not  believe  it  to  be  my  hand. 

Then  he  called  Mr.  Sturdtvant,  who  looking 
apon  the  letter,  aatd,  I  do  not  believe  it  to  be  his 
hand,  I  have  had  dealings  with  him,  and  her  • 
hath  given  me  many  receipts. 

Hayes,  There  have  been  a  great  many  fbr- 
geries ;  and  this  letter  is  forged :  there  haw 
Seen  forgeriea  ao  like,  that  the  persons  them- 
selves have  not  known  their  own  hands.  Everjr 
body  knows  tha'4  a  hand  may  be  couoterftitted' 
very  like :  m  Mr.<Sidney's  case,  Mr.  Wharton, 
a  young  gentleman,  not  above  one  or  two  and 
twenty,  aaid,  He  conld  undertaJce  to  coton« 
tarfeit  any- man's  hand  whatsoever.    I  aninot' 
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a  nwa  of  that  qaality,  to  give  dr  T.  A.  150. 
guittcaa.' 

.  L.  C  J.  We  all  know  you  have  be^  artery 
active  maa»  a  busy  fellow  aboat  the  city  ;  as 
Ibrwanl  a  spark  as  auy  I  know  of  a  great 
vrhile.  I  don't  know  what  you  talk  of  your 
quality,  but  we  kuow  your  qualifiditions ;  you 
have  always  been  factious  and  turbulent  against 
the  king  and  government. 

Halves  then  afiirined,  that  he  neither  gave 
nor  leiit,  nor  returned  any  sum  of  money  to 
this  person ;  and  then  cailfid  Mr.  Lanorley, 
who  testified,  that  a  letter  was  counterteited. 
and  a  bill  of  £xcliange  for  450/.  andjBo  exactly 
like,  that  if  he  had  not  known  of  it  before  he 
saw  it,  he  must  have  owned  it  for  his  hand ; 
and  the  party  that  paid  the  money,  paid  it  in 
his  own  wrong ;  for  he  never  drew  any  such 
bill.  Mr.  Common  iSerjeant  had  .my  books 
several  days  in  his  hands,  where  there  b  an 
account  ot  30,000/.  between  my  brother  and 
me  ;  and  if  I  would  set  my  hand  to  such  a 
letter  and  bill,  and  write  my  name  at  length, 
is  it  not  as  reasonable  that  I  should  put  the  name 
of  Laiirencein  my  books?  and  if  it  were  there 
he  would  appear.  Indeed  here  is  an  a^ooonnt 
-prud need  of  divers  parcels  of  money  disbursed 
in  UUle,sums ;  but  I  appeal  to  the  merchants 
•  whether  any  bill  of  Exchange  was  ever  paid 
in  such  parcels  ?  No  fordgn  biU  was  ever  paid 
by  3/.  01*  51.  or  20i  at  a  time ;  it  must  be  paid  at 
the  day,  or  it  will  be  protested.  Here  is  a  com- 
nutation  of  a  sum  like  to  the  sum  in  the  bill ; 
out  these  are  suppositions,  and  not  proof. 

Then  Mr.  Hayes  called  Alderman  J effrey  s,  to 
apeak  toliis  reputation  and  conversution  ;  who 
said^  That  be  had  known  him  many  years,  and 
never  knew  any  hurt  of  him. 

L.  C.  J.  Have  you  been,  at  any  of  the  elec- 
tions at  Guild-hall  for  mayors  or  slieriffs, 
when  Mr.  Bethel,  and  Mr.  Cornish,  and  them 
^  people  were  chosen  ;  and  have  you  seen  Mr. 
Hayes  there,  and  bow  he  behaved  himself?  A 
very  forward  active  man,  I  will  warrant  you. 

Alderman  Jeffreys.  1  suppose  I  may  have 
seen  him  there,  but  I  cannot  say  any  thbg  to 
his  behavirur. 

Then  Mr.  Hayes  called  Mr.  Pellet,  Mr. 
IJoyd,  Mr.  Withers  sen .^  Mr.  Withers  jun.  and 
3Ir.  Hugh  White,  who  gave  a  lair  account  of 
bis  dealing  and  conversation.  He  then  said,' 
that  he  would  trouble  tlie  coiurt  with  no  more 
'   witnesses'. 

Mr.  Attorney  General  then  said,  that  he 
would  call  one  witness  more  against  him;  and 
ordered  Atterbury  the  messenger  to  be  sworn, 
and  the  letter  was  shewed  to  him. 

Atterhury,  I  apprehended  Mr.  Hayes,  and 
brought  him  belbre  the  king,  and  was 
present  when  the  letter  was  shewed  to  him ; 
and  the  king  and  Lord  Keeper  North  press- 
ed him  to  own  whether  it  vvas  his  hand,  or 
no ;  and  he  said,  he  should  say  nothing  to  it,  if 
th^*  could  prove  it  upon  him,  wdl  and  good. 

Hayet.  His  majesty  was  not  there. 

Atterbury,  As  I  remember,  the  king  Vfts 
there  J  I  imagiiie  the  king  was  there. 


;.  L.C.  J.  I  WM  .^im.  what  Imwyn'm 
true ;  you  nud,  I  am :  not  bound  to  aocuae 
myself;  it  is  true,  you  did  deny  that  yvm 
Jiiieir.Liure&ce^Arinslroiigs  and  it  is  as  true, 
you  would  not  absolutely  deny  the  ktteiv 
Lut  said,  you  were  not  bound  to  aopuse  your- 
self    •  , 

UayeB,  My  lord,  I  did  hope,  that  m  point  of 
law,  my  counsel  should  have  been  heard  to 
those  things  I  mentioned,  aud  I  wish  yofi 
would  favour  me  in  it ;  [but  that  bttuff  deoiodl 
him,  he  addrested  himself  to  the  jury  :]Notbing' 
has  more  troubled  me,  since  my  confinement, 
than  the  imputation  of  high-treason,  a  ihiog  I 
always  detested;  I  never  knew  any/uie 
least  thing  of  the  conspiracy,  but  by  the  triala» 
er  other  printed  papers ;  not  one  .of  the  lion- 
spirators,  who  have  come  in,  or  becyi  takcoi 
have  charged  me  b  the  least ;  nor  did  he  him- 
self accuse  me,  with  whom  I  am  charged  to 
have  this  correspondence.  Gentlen^en,  I  dor 
sue  you  to  consider,  that  it  is  my  life  is  oon- 
cerned,  and  1  beg  you  would  consiiler  what 
these  witnesses  have  testified^  they  are  not 
positive  in  any  respect,,  nay  ther^  are  pot  two 
to  any  one  thmg  that  is  charged:  Constable 
l^ays,  the  letter  was  found  among  isir  T.  A.'s 
papers ;  he  says  no  more ;  and  here,  are  im^ 
two  witnesses  to  that :  Everis  tells  you»  he 
'saw  this  bill,  but  did  not  knowjny  hand ;  tlwfe 
isnobpdy  tells  you  I  wrote  tCis  letter,  but  it  .ia 
found  in  another  man's  custody,,  in  another 
nation. 

Gentlemen,  it  is  very  hard,  that  by  compa- 
rison of  han^s  a  man's  life  should  be  in  danger  $ 
when,' in  lesser  crimes,  it  has  been  denied  to  be 
good  evidence ;  and  none  of  you  can  yfpapo 
the  same  danger  if  this  be  allowed  to  be  eri- 
dence ;  for  your  hands  may  be  oounteifeited  aa 
well  as  mine. 

If  there  had  been  any  probability  of  my 
knowing  him,  it  haid  been  something ;  but  thei« 
is  not  one  that  testifies  t^at  ever  I  knew  him, 
nor  indeed  did  I :  there  is  a  great  deal  of  cirr 
cnmstance  made  use  of,  upon  the  account  of  his 
acquaintance  with  my  brother  in  Holland  ;  but 
it  is  stranffe  there  should  not  be  some  ev  ideuce 
of  a  furtner  oorresoondence  between  him  and 
me,  if  there  were  tnat  intimacy  that  aucfa  a 
letter  as  this  doth  import 

I  must,  with  reverence  to  the  divine.  Ma- 
jesty, say,  aud  I  call  God,  angels,  and  men 
to  witness  the  truth  of  it,  as  I  shall  answer  it  to 
him,  befo^  whom,  for  ought  I  know,  1  am 
quickly  to  appear,  diat  I  never  in  my  tile  spoke 
with  sir  T.  Armstrong,  nor  .was  ever  in  his 
company,  nor  ever  wrote  to  him,  ;by  ihe  namo 
of  Laurence,  or  any  other  naine;  and  I  do  ao* 
lenmly  say  in  the  presence  of  God,  that  I  never 
gave,  sent,  lent,  paid,  or  ordered  tQ  be  paid,  anjr 
money,  directly  or  indirectly  to  sir  T.  A.  or 
H.  Laurence,  or  to  him  by  any  other  namo»  or 
to  his  use ;  I  speak  it  without  any  counterfeitia^ 
or  equivocation. 

Gcutlemen,.there  have  keen  oxerturee,  if  I 
would  say  some  things,  that  my  lite  mi^t  be 
saved  i  and  it  it  not  to  be  believ^y  Uiai..  % 
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IV  CUef  Jusdce  did  litn  ajfpoMr  enriged, 
aai  iDlemipiad  kin,  »yiMr,  What  do  yon 
Mttbythtt? 

HajfCf .    I  say—* 

L.  C.  J.  Ay,  but  voa  Bunt  fay  IImm  tbiBgi 
that  we  decmt  «q4  fit  fi»r  hi  to  Imot  s  yoa 
Bost  not  iiMinttate,  as  if  the  gOYeniiiMiit  would 
make  «By  such  compacts  as  yoa  t^  of. 

flam.  I  n^,  tliat  Mr.  Froster  told  mo 

X.  €?.  J.  If  you  offer  that,  i  can  tell  j^oa  a 
dory,  that  perliaps  you  will  bo  very  aowiUiog 
to  hear ;  od  10^  won!,  it  will  be  yery  nnplea- 
■aot  to  hear  it ;  you  had  better  let  those 
things  akme,  for  you  will  but  draw  a  load  upoo 
yoo. 

fltfyes.    I  beseech  your  lordship,  to  bear 

.  JL-C.  J.  Yes,-!  w9t  bear  you,  proTided  you 
keep  within  due  bounds ;  but  we  must  not  suffer 
these  tfaii^. 

Hayes.  1  say  nothing  but  this,  it  has  been 
told  me,  diat  the  way  to  save  my  life  is  to  con- 

£.  C.  X  As  you  represent  it,  it  is  a  reflee- 
tioD  upon  the  goremment — you  talk  of  orer- 
taresbavinff  been  made  you;  do  not  make  me 
say  Mr  hat  I  J^ave  no  miod  to  i6iy, 

Hayes.  1  say,  Mr.  Forster  by  name  told  me, 
ftere  was  no  way  for  me  to  escape,  but  by 
confession. 

L.  C.  J.  You  had  best  call  Mr.  Forster,  to 
know  how  be  came  to  tell  you  so ;  if  you  do,  I 
wiQiell  yoa  of  another  thing  of  *  4  or  3000/. 
ttat  was  offered  for  your  escape;. you  had 
better  forbear,  or  I  shall  put  you  in  mind  of 
a  brother  of  somebody  that  is  at  the  bar. 

Hayes.  My  lord,  I  was  told,  that  was  the 
way  :  Gentlemen  of  the  Jury,  I  hare  declared 
to  you  the  whole  truth,  with  all  the  solemnitv 
imt  becomes  an  innocent  man,  and  not  an  ill 
man.  Besides,  what  you  have  heard,  in  all 
this  evidence,  is  nothing  but  circumstance  and 
hear-  say  ;  and  shall  a  man's  lifejbe  taken  away, 
lor  *  I  believe,'  and  *■  I  think,'  or  <  I  have 
heaid?* 

Gentlemen,  I  know  you  are  iny  fellow- 
cidzeoo  and  fellow -christians,  and  of  the  same 
reformcti  religion  duit  I  am  ^  and  I  hope  you 
are  swum  into  this  service  without  any  pri- 

C' '  *'  De  against  me,  but  with  an  impartial  reso- 
n  to  do  justice:  and  therefore  I  chearfully 

*  <«  The  story  of  the  4  or  5000/.  was  dus  : 

An  eminent  Papist,  very  acceptable  to  king 

Chaiies  the  second,  undertook  to  some  of  the 

firiends  of  Mr.  Hayes,  that  a  pardon  should  be 

bad  lor  4O00  guineas  to  the  king,  and  1000  to 

lanself ;    bat  be  afterwards  declared,  that  the 

kag  had  refused,  him  therem,  and  told  him, 

tbst  he  was  advised,  that  he  had  better  give 

Ibit  Popish  friend  4000/.  out  of  the  Exchequer, 

<ba  pardon  Hayes ;  but  that  he  gave  his  roral 

ivwd/tbat  the  overture  should  not  hnitMr, 

fisyes."  'Former  Editioo. 
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kare^ie  naUer  wift  yoa ;  I  am  sure,  that  if 
God  help  mo,  and  deliver  me  in  tbis  exigency, 
thai  it  is  he,  and  yoo  under  him,  that  preservo . 
my  life.— 

Gentlemen,  The  great  inceitaintaes,  impro- 
bfibiUties,  and  consequences  in  this  case,  I  hope 
will  be  yreighed  by  you,  and  make  you  the 
better  to  oonsi Jer  the  proof,  which  is  made  by 
none  but  such  as  are  strangers  to  me;  since, 
then,  they  know  me  not,  I  hope  you  will  weigh 
it,  before  you  give  it  against  me :  we  must  aD 
die,  and  I  am  sure  it  wiH  be  no  gnef  to  you 
to  acquit  a  man  that  is  innocent  I  leave  it 
with  yoa  I  the  Lord  direct  you. 

Mr.  Recorder^  (Sir  Thomas  Jenner.)  The 
treason  oharged  on  the  prisoner  is  of  that  sort, 
that  if  he  be  ffuUty,  he  will  be  a  just  example 
to  terrify  others  from  doing  the  like;  for  if 
traitors  bad  not  persons  to  supply  them  with ' 
money  abroad,  it  may  be,  they  would  not  have 
somucheoumgetorttn  away.  We  hsTesa* 
tisfied  yoo  that  sir  Thomas  ^^strong  was  in- 
dicted :  that  an  exigent  was  gone  against  him 
upon  that  account ;  here  was  a  proclamation, 
and  sir  Thomas  Armstrong  named  in  it ;  and  so 
the  Recorder  repeated  the  evidence  of  the  wit- 
nesses, and  concluded :  Gentlemen,  We  think 
that  his  defence  has  been  so  little,  and  our  proof 
so  strone,  that  you  have  good  grouni)  to  find 
him  guUty. 

The  Lord  Chuf  Justice  then  summed  up 
the  matter  to  the  J  nry : 
^  Gentlemen  of  the  Jury,  This  is  an  indict- 
ment of  high-treason  against  the  prisoner  a^ 
the  bar;  and  you  are  to  try  it  aecoiding  to 
your  evidence.  The  prisoner's  affirmation  oi^ 
his  innocence  is  not  to  wei^h  with  you.  Nay, 
I  must  tell  you,  I  cannot  but,  upon  this  occa- 
siou,  make  a  little  reflection  upon  soTeral  of 
the  horrid  conspirators,  that  did  not  only,  with 
as  much  solemnity,,  imprecate  rengeanee  upoo 
themselves  if  they  were  sfuiltyof  any  treason ; 
but  thoufflit  thev  did  God  Almighty  good  ser- 
vice in  ttiat  heuisb  conspiracy :  li  is  not  un- 
-known,  one  of  the  persons  proscribed  in  this 
proclamation  did  declare,  they  should  be  so  far 
from  beinfi:  esteemed  traitors,  that  they  ahoidd 
have  trophies  set  up  for^hem ;  and  all  this  nn« 
dertlie  pretence  and  enamel  of  reUgion,:  nay, 
I  can  cite  to  you  an  instance  of  anotlier  of  tho 
conspirators,  [lord  Russel]  that  aAer  a  full 
and  evident  proof,  and  plain  conviction,  of  hav- 
ia^  an  liand  in  it,  when  he  oomes  upon  die 
bnnk  of  death,  and  was  to  answer  for  that  hor- 
tid  fact;  before  the  great  God,  he  blemed  Al- 
mighty God,  that  he  died  by  the  hand  of  the 
execmioner,  with  the  axe,  and  did  not  die  by 
^  fiery  trial:  he  blessed  God,  at  the  pbee  of 
execution,  that  he  died  a  traitor  uninst  the 
kmg  and  government,  rather  than  med  a  nkar- 
tyr  for  his  religion.  I  think  it  necessary  to 
make  some  reflection  upon  it ;  when  men,  un- 
^r  the  pretence  of  Religion,  are  wound  up  to 
that  height,  to  foment  diflerences,  to  disturb 
and  distract  the  government,  to  destroy  tha 
foundation  of  it,  to  murder  his  sacred  Bf  ajestr, 
and  his  royid  brother,  and  to  subvert  our  reti- 
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Ifimi^  and'  liWrty,  Mid  propertjr;  and  all  dib 
Gwricd  on  upon  pvetenee  of  doiog-  Qod  good 
MTvke.  Yon  aretogottoeordiBf  toevidenoe; 
as  the  blood  of  a  man  is  precioas,  so  the jpiK 
iieftiiiiciie  alto  is  a  predous  tbin^;  the  lire  of 
tii^kii^  is  a  procioiiB  thing,  the  preservation  of 
oar  religion  is  a  predous  Hbm^i  and  tbereibre 
daeragardnrast  oebad  toallofthem.  I  must 
tail  yo«),  in  this  horrid  coMpiracy  them  were 
aererar  persoas  that  bore  several  parts ;  some 
that  were  Id  head  and  oonsult;  there  waa 
aooaacil  to  ooasider ;  others  were  designed  to 
have  a  hand  in  the  perpetratiag  of  that  horrid 
▼illainy,  that  waa  intended  upon  the  persona  of 
biasacfiBA OMJestr and  his  royal  bnHher,  and ^ 
wilb  tbem^  npoa  tne  persons  of  all  his  majesty's 
lajai  aobyects  that  acted  with  duty,  as  tliey 
ought  to  do ;  there  yera  others,  that  wer^  to 
h»  atding  aiid  assistiiig  (as  in  the  case  of  the 


)irlM«%  if  yoU'ihdMif  gililtyVrfriqjg,  thett^ 
mg,  assisting  by  money »  <lirothel%fae;  othak'- 
bouQiiganjrof  thoaapacaooa  that  wiBie  can- 
cerned  therain.  Than  he  rapofialad^  tba  Etir 
denoe  given  agahist  the  prisoner,  aa4rtnarfa.- 
such  remains  nuon  the  same,  as  he  thought  fit. 
,  The  Jury  withdrew,  andi^ijent  two  bmn  in 
consideratioB  of  the  matter;  and- then  rotntn* 
iBg,^ve  their  verdict,  that  the  nriiOBcr  war 
Not  Ouilty* 

Jtt.  Geni  Iff  Lord,  thongh  tMejUaTeab-- 
ottitted  him,  yet  the  evidenoe*  is  so  strong,  that 
I  bopa  yonr'Lovdsbfpand  tbet»tnrt  will  think 
fit  t»  bind' him  to  bugoodiMhavioar  dafioir 

L,  C.X  Mf.  Atlsmej,  that  uinot* a  proper' 
motion  atthi»timai 

So  the  prisoner  waa  discharged,  after  he  bad- 
been  impriaonad  fire  months. 


311.  The  Trial  between  Sir  William  Pritchard,  Fhmtltt^  md' 
Thomas  Papillon,  esq.  Defendant,  at  Nisi  Prius  at  the- 
Guildhall  of  London,  in  an  Action  upon  the  Case  for  a  false' 
Arrest:  36 Charles  11^  a^ n.  I6*S4. 


Navemher  6, 1684. 

jLoadcm,  is.  SlR  Wm.  Pritchard,  late  lord 
Boayor  of  the  citv  of  London,  having  in  Easter 
Tenn  last  brougrit  an  action  upon  the  caso,  for 


*  For  several  particulars  of  the  proceedings 
in  the  City  of  London  with  which  this  Case 
is-  conne«Jted,  see  the  Note  to  the  Case  of 
Saohaverell  end  others,  p.  29)  of  this  volume, 
and  the  Cases  and  Notes  there  referred  to. 

The  f<d  lowing  paasages  are  fiom  Narcissus 
LnttreH^s  MS. ''  Brief  Historical  Relation,"  &c. 
in  the  Lihrary  of  All  Seals'  College,  Oxford : 

<^  April,  iaS3.  Mr.  PapHlon  and  Mr.  On- 
hoia  having  given  order  for  a  writ  to  he  takoi 
outrto  arrest  the  Lord  Mayor,  sir  Dudley 
North,  one  of  the  sheriffs,  and  several  of  the 
aMtraien,  in  an  action  of  the  case  for  a  false 
relvm  to  a  m&adainus  directed  to  them  for 
lbe»swearin^  them  two  sheriffs  of  London ; 
and  the  sheriff  being  concerned,  the  writ  was 
dtrected  to  Mr.  Brome^  coroner  of  London, 
who  aooardingly  went  to  them  to  acquaint 
thefti  therewith,  and  desired  an  appearance, 
or  that  they-  wowM  give  bail,  which,  they  i-e- 
fooing,he exeooted  the  writ,  and  carried  them 
▼ery  civiHy'to  hiso^^n  house,  and  kept  them 
there  till  ten  at  ni^t;  when  one  of  the  city 
sarfeanta  came  with  a  writ  and  arrested  the 
ooroner^  a«d  carried  him  away  prisoner  to  the 
Co— inr^refiising  to  take  hail,  so  that  he  wa^^ 
foroad  to>lie  there  all  night,  dming  which 
tiaM  th*  lord  mayor,  ficc.  walked  home.  This 
thing  had  ao- surprised  some  persons,  that  the 
Tories  r^rlrd  the  Whigs  had  seized  the  lord 
mc^ot  aad  carried  him  away,  and  the  li^ute- 
na|Myol»*theei^  met,  and  eifl^t  companies 
waaa  aadskiad  ^ut  teuMdiatsly  for  the  aeouri^ 


falsly,  malicioosiyi  and  without  Mobabla  caoM* 


procuring  him  ta'be  arrested  ana  Imprisdned  m 
hismavmlty,  against  Thomas  npilktt^eaq,. 
the  defendant  pleaded.  Not  Qniltv,  and  there- 
upon  issue  being  joined,  it  came  this  day.l6  be' 

of  the  city;  this  affair  aflBrds  variety  of  tsilk^ 
aome  condemning  it  and  others  apnrOvhig  it; 
according.to  the  difiV^qt  tempers  orperaona.' 
««  Nov.  6th,  1684;  In  tbeaflemoon,  a  trial 
waa  at  Guildhall,  before  the  Lord  ChiefJostioa  - 
Jefl^'B,  on  an  action  brought' by  air  WilKam 
Fritohahl,  hite  lord  mayor  of thecity,  against 
Mr.  Paoillon,  for  causing  him  to  be  arrested 
daring  bis  mayoralty :  and  the  jvry^  fo  the 
amazement  of  all,  gave  10,000/.  daQfiaffes.* 
Sinoe  which,  Mr.  Papillon  hath  thoncht  fn  to 
abscond,  as  being  much  the^  safer  for  nim." 

At  the  end  of  "  A  Ninth  Collection  of  Papers 
relating  to  the  Present  Juncture  of  Aflairs  iu 
England,"  &e.  published  in  the  year  1689. 
there  is.  inserted,  *  An  Advertisement,*  as  it  ia 
called,  *  of  the  Learning  and  Rhetoric  of  the 
late  horA  Chancellor  Joffrc}  s,''as  follows : 

«*  There  is  lately  puMr^hetl,  thetrial  of  Mr. 
Papillon,  by  which  it  is  manifest  that  the  then 
Lord  Chief  Justice  JcfTreys  had  neither  learn- 
Jng,  law,  nor  good  manners,  but  more  impu* 
deuce  than  ten  carted  wboros  (as  w^  said  of 
him  by  king*  Charles  the  Hecund)  in  abusing 
all  those  worthy  citizens  who  voted  for  IWr. 
Papillon  and  Mr.  Dubois,  calling  tliem  a  naccel  . 
of 'factious,  pragmatical,  sneaking,  whining, 
cantiojj^,   saireting,   prick-eared,    crap- eared.  \ 
atheistical  fellows,  rascals,  and  scoundrels, &c. 
as  in  p.  29,  and  other  places  in  th^  said  Trial 
may  be  seen.    Sold  by  Richard  Janaway^  and-^ 
moat  bookaellers.'* 
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tried  bdiMnBlbe  lord  chief  justice  Jefibries ;  and 
Ae  Johr  sworn  to  tr^  this  cause,  were  these : 
Barthofomefr  Fenyman,  Thomas  Blackniorc, 
TtiMBas  Sy moods,  WilliaiD  WhattOD,  John 
Gfeen,  Thomas  Amy,  Joseph  Bsffi^  Daniel 
dSodler,  John  Reynalds,  Jobo  Allen,  Joseph 
Caine,  and  William  Withers,  jun. 

31r.3riiii</ay.    May  it  please  your  lordship 
and  yoa  gentlemen  of  this  jury,  sir  William 
Pkitchard  knight,  late  lord  mayor  of  the  city 
•f  London,  is  plaintijBT,  and  Thomas  Papiilon, 
esq.  is  the  defendant :  and  this,  g^entlemen,  is 
in  a  special  action  upon  the  case,  wherein  the 
piainliff  does  declare.  That  whereas  the  12th 
of  February,  in  the  35th  year  of  this  kin|;,  and 
befiire  and  after  for  several  month's  then  neit 
ensoiw,  be  was  mayor  of  the  city  of  London, 
kdn^  only  elected  and  sworn  Into  the  office  of 
mayoralty  of  the  said  city :  and  according-  to 
die  custom  of  the  said  city,  time  out  o£  mmd, 
be  ought  daily  to  attend  tne  said  office,  in  the 
diljmiit  goTemment  of  tiie  said  city,  accordhig 
Id  ihe  duty  of  his  said  office,  which  he  was  to 
eaecate  to  the  honour  and  dignity  beloi^ng 
tbereuBlD :  That  the  defendant,  Thomas  Pa- 
fplan^  bsiog  one  of  the  commonalty  of  the  said 
cilj,  and  under  the  goyeminent  of  the  plaintiff, 
by  Tirtne  of  his  office  aforesaid,  not  beinff  igno- 
rant Off  the  premisses,  but  contriving,  and  iaUly 
and  maliciooaly  envy  rag  the  happy  estate  of 
tbe  plmntiff  in  his  said  office,  as  ahio  uqjustly 
Isdntnrbthe  plaintiff  in  the  execution  of  his 
said  office,  the  said  12th  day  of  February,  in 
ifae  55tfa  year  aforesaid,  the  defendant  for  vexa- 
tion to  the  plaintiff,  not  having  any  lawful  or 
pmhaUe  cause  of  action  against  the  pbiintiff, 
isisly  and  maliciously  did  prosecute  the  king's 
wrk  of  Afias  Capias  out  of  the  court  of  KingV 
bendi,  against  tne  plaintitT,  by  the  namewof  sir 
Waiiam   Phtchard,  knight,  directed   to   the 
then  coroner  of  the  city  of  London  ;  by  vhicb 
viit  it  was  commanded  the  said  coroner  to  take 
Dtiff,  if  found  within  the  said  city,  and 
•ly  keep  him  so  as  to  have  his  body  before 
tint  eoort  at  Westminster,  u[ion  Wednesday 
next  after  15  days  of  Easter,  then  next  ibllow- 
ing,  la  answer  the  now  defendant  iu  a  plea  of 
trenan :  And  that  the  defendant  of  bis  turther 
malice  against  the  plaintiff,  afterwards,  and  be- 
bie  the  return  of  the  writ,  to  wit,  upon  the 
24di  day  of  April,  in  the  35th  year  aforesaidi  at 
Leodoii,  to  wit,  in  the  parish  of  St.  Mildred 
Ibe  virflnn,  in  the  Paltry,  in  the  ward  of 
Cheap,  Xotidon,  delivered  the  said  writ  of  Alias 
Capias  to  one  Jdim  Brome,  gent,  then  being 
nraner  ^  the  said  city,  to  be  execnted ;.  and 
diea  and  there  the  plaintiff,  then  being  mayor 
of  the  said  city,  bv  virtue  of  that  writ,  mali- 
cioody  and  onjusay  did  procure  to  be  taken, 
and  aiMust<d,  and  detamed  in  prison,  under  the 
eastody  of  the  said  coroner,  for  the  spa<»  of 
«x  boors,  to  the  disgrace  and  scandal  of  the 
pinitiff  Mid  his  said  aiB^^  as  also  to  the  ma- 
>ifat  daraWe,  preiodice,  and  grievance  of  the 
(hiatiff :  wnereaa,  in  troth  andin  feet,  thede- 
Wiai,  at  the  time  of  the  taking,  arrestingi 
«i  decainiiig  of  tiie  phuntiff  IB  prisoBy  as  a^ie- 
rouz. 


said,  had  not  any  just  or  probable  cause  of  ac- 
tion against  the  plaintiff  in  the  premisses^  where- 
by the  plaintiff  says  he  is  injured,  and  for  which 
he  lays  to  his  damage,  10,000r  *  To  this  the 


*  PaschflB,  86  Car'  2.  B.  R. 
*  London,  ss.    Wilhelmus  Pritchard  MileSp 
nuper  Major  civit'  predict',  querit'  de  Thoma 
Papiilon  in  custod'  Mar*,  &c.  pro  eo  videlice^ 
quod  cum  duodecimo  die  rebruarii,  anno 
nostri  Domini  Caroli   secundi  nunc  He^ts 
Anglias,  <Scc.  tricesinio  quiuto,  ipse  idem  VnU  . 
helm  us  Pritchard,  ac  antea,  et  abinde  per  se- 
parate menses  ex  tunc  prox'  sequend'  extitli 
M^jor  civitat'  London  praed',  in  officium  Mar 
jjoratus  illius  debito  modo  elect',  prefect'^  et 
jurat',  ac  secundum  cobsnetudin^m  civitat^ 
London,  preedict',  a  tempore  cujus  contrar* 
memoria   hominum  non  existit,   in  eadem 
usitat'  et  approbat'  officium  suum  Majoratus 
illius  indies  mtendi  debuit,  per  assiduam  dili- 
gent' ipsius  Wilhelmi.in  regimine  civitat* 
ilTius,  per  ipsum  secundum  debitum  officii 
sui  prascl'  exequend',  etperformand'  ad  ho- 
norem  et  dignitat'  ad  officium  iUud  spectant* 
et  person',  preedictus  tamen  Thomas  existena 
unus  de  Comitat'  civitat'  prsed',  et  sub  regi- 
mine dicti  Wiibelmi,  virtute  officii  sui  prse- 
dicti,  pnemissor'  non  ijpiarus,  sed  machinans, 
et  false  ac  malitiose  invidens  felici  statui  ip« 
sius  Wilhclmi  in  officio  suo  prsdict',  necnoo   ' 
ipsum  Wilbelmum  in  executione  officii  iHiua 
minus  juste  inquietare  et  disturbare,  pnedicte 
duodecimo    die    Februarii,   anno  tricesime 
quinto  supi*adicto,  idem   Thomas  Papiilon,  < 
pro  vexatione  prtefitt'  Wilhelmo  adhibend* 
(eodem  Thoma  adtunc  non  habentealiq[uainL' 
legitimam  vel  probabilem  causam  actionia 
versus  ipsum  Wilhelmum)  &lse  et  roalitiosa 
prosequ^t'  fuit  extra  cur'  dicti  Domini,  Reg* 
coram  ipso  Rege  nunc  habit',  scUicit,  apujl 
Westmon'  in  com'  Middlesex  adtunc  et  adnuo 
tent'  existen',  quoddam  breve  ipsius  Dom' 
Reg'  de  alias  Capias  versus  ipsum  Wilhel- 
mum, per  nomen  Wilhelmi  Pritchard,  Militif, 
adtunc  Coronator'   civitat'    London'    pnad' 
direct',  per  quod  quidem  breve  idem  Domiaua 
R6x  nunc  eidem  tunc  Coronatori  prtecepit 
quod  caper'  ipsum  Wilhelmum  Pritchard,  si  . 
invent'  foret  in  civitat'  London'  pned',  et 
sum  salvo  custwliret,  ita  quod  haberet  corpua 
ejus  coram  Dotnino  Rege  apud  West'  dia 
car'  prox'  post  quindenam  Pa^cbtt 
ox   tunc   prox'    sequend',    ad    respond«ii' 
ppefat'  Thomfi  Papiilon,  per  nomen  Thomsi 
Papiilon   Armiger',    de    placito   transgres'^ 
et   quod  idem  tunc  Coronator  haberet   iltf 
tunc  breve  iUud.      £t  pradtctus  Thorny 
Papiilon,  ex  ulteriori  nequitia  et  malitia  sun 
pnecogitat'  versus  ipsum  Wilhelmum,  posteji 
et  ante  retom'  brevis  prsdicti,  scilicet,  vio^ 
simo  quarto  die  Aprilis,  anno  tricesimo  sci* 
pradicto,  apud  Lonaon'  proed',  videl\oet,  in  pt^ 
roohia  sancte  MildVed«  Virginis  in  PidleUri^   ' 
in  waida  de   Cheap',   London, .  prsedictum 
breve  de  alias  capias  cuidem  Johanni  Brom^  ' 
Gen',  adtunc  Coronator*  dvh'  LondOft  pn^' 
Y 
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defetodaAtbas  pleaded,  Not  Guihy.  If  we  W 
are  of  oounseY  tor  the  plaintiff,  sHaU  prove  ftih 
batter  doto  yoti,  g;entleraen,  that  we  hare  laid 
In  the  declaration  that  baa  been  Opened  aniX) 
you,  you  are  to  6nd  for  (be  plaidtiST,  ^andl 
hope  will  fepAir  bhn  in  damages  ibr  this  af- 
fhft)t  and  injury. 

Attorney  General:  (^r^fAiMBB.'vrjer).  Miv 
ft  plefcfle  your  lordship,  and  you  gentlemen  or 
ithe  jury,  I  am' of  counsel  in  this  case  for  the 
jphintiff  ^,  antd  this  action  i^  brought,  gentlemen, 
to  vindicate  the  honotir  of  tbe  chair  from  such 
affronts  as  these,  which  in  no  age;  till  of  late 
^ays,  olir  times  6f  factidn  &nd  confusion,  it 
et<er  inet  with :  tbat  by  a  person  that  is  a 
idtizcih  of  London,  and  one  of  tbe  ctoinmonalty, 
^b'tft  o'ugfit  to  hare  paid  submission  to  the  lord 
orayoras  htschief  magistrate,  and  was  bound 
)Bo  to  do  by  his  oath,  as  a  fireeikian,  should, 
S^thodt  cause  of  Sutt,  an'estthe  loi'd  mayor  of 
the  city,  tttat  there  was  no  prdbablc  6aiise,  is 
evident  by  his  not  'proceeding'  fai  the  action, 
^at  be  had  ihns  brought.  Bat,  gentlem^, 
^^e  shall  shew  you  in  the  course  of  our  evi- 
dence, that  th^e  lay  a  further  malice  in  this 
lease,  and  that  there  was  a  design  in  it  against 
Ihe  goVemfinenl.  For  wc  shall  give  you  CTi- 
'denee,  that  this  design  was  laid  to  carry  bn 
the  great  !^lot  against  the  lives  of  the  king  and 
^'brother,  ana  fok*  the  subversion  of  the  go- 
vernment. '  For  they  ccmtrtved  it  so,  that  they 
Vduld  imprison  the  mayor,  and  then,  thooght 
they,  the  loyal  diti^ens  will  interpose  to  rescue 
tiim,  and  then  the  party  ^ould  rise  to  assist  the 
.^dffioer,  behaving  tbe  cotintenance  of  authority, 
and  being  1n  the  execution  of  the  king's  wTit, 
tfespeciaHy  "if  it  be  considered  then  who  wa» 
[coroner)  and  so'  a  ]^QbIic  commotion  would  be 
'.made  a '  gcnerkl  mutiny,  and  that  would  be  a 
fit  opportunity,  in  the  confusion  of  the  city 
y  anting  its  thief  governor,  of  doing  what  they 
^.desi^ld.  Ceittlcmen,  we  shall  prove  all  that 
is  Isud  in  the  declahition ;  and  uke%vise  that 
the  ^d  6f  this  business^as  to  have  had  a  com- 
tmotiOn  for  the  accomplishing  their  great  con- 


*  eyisten',  dellberavit  exequend',  ac  adtunc  et 
'ibidem  apud  tVilhdmum  adtunc  Major* ci- 

*  ritiV  LbndOn  ptajd',  ut  pnefert',  existen', 
•'pl«textu  brevis  illius'prs'  corp'  suuni  capi  et 
^arrestari,  ac  in  prisona  sub  custod*  ejusdem 

*  tunc  C6r0n&tor'  per  ^patium  sex  horanmi,  ex 
'  tunc  prox*  seqiien',  detineri  malitiose  et  minus 
'juste  procuraviti^  in  vituperation',  derdga- 
^•tion',^  et  vilipendium  pfaeilicti  Wilhelmi  et 

*  oflkii  Ufajoratus  ipsius  WiHielm'  praed%  nec- 
'non  ad  damnum,  praejudiciuin,  et  gravamen 
'  ibsius  Wilhelmi  manitest^  ubi  revera,  etde 
'tbcto  prsdfc^tis  tliomas  Papilton,  pnaidicto 
'  temp6re  captionSs,  atr^sfionis,  et  detentioois 

*  ipsins  Wilhelm'  in  'prisona  sic,  ut  prsfiM* 
' (act*,  non  babuit aliquam  jostam  vetproba- 
''bireiii  oausatn  Hctlonis  vAinis  iMton  Wilhel- 
'ihiSm  in  prsfemisiiis pted',  unde Idem ^Vilhel- 

*  m^s'dic'  quod  ipse  dMeHorat'  i^,  kt  dsnmum 
'  babetad  vwnt'^deciF^m  miUe'librarmn/etinde 
^yrodttcrtoctatR,'&c/ 


spiracy,  as  litti  been  opened.  Tbat  rf^WilHani 
Pritehard  was  arretted  in  hia  mayoralty,  I  sup- 
pOM  will  be  agreed,  or  else  We  shall  prove  it^ 
Mr.  fTorrf.  Yes,  V^  We  agree  it. 
'Solicitor  OeneraL  (Mr.  Finch)  Then  We  wiD 
go  on  and  prove  the  manner  of  it.  Swear  Mr. 
Gorges,  and  Mr.  Keehng.  [Which  was  done.l 
Mr.  Keeling,  pray*  will  yon  tell  my  lord,  and 
the  jury,  were  you  tnade'a  special  bailiff  to 
arrest  sir  WiHiam  Pritehard,  when  he  was 
lord  mayor,  and  what  did  you  do  npon  ft  P  Tell 
all  you  know  of  it,  and  what  was  desiirned 
byit. 

Keding.  My  lord,  all  that  1  know  Of  itia 
ftis :  It  was  upon  the  94ih  day^f  April,  I 
have  the  warrant  here  to  shew,  I  met  with  |kfr. 
Ooodenough,  at  Mr.  Rossers  the  cook,  tn 
Ironmonger-lane,  and  several  others  were 
there;  and  I^Weht  atvaya  little 'while,  and 
came  again  :  '#hile  I  was  gone  from  tbesn, 
they  put  my*  name  into  tfafe  warranty  and  upon 
that  warrant,!  did  arrest  sir  Wilham  Priteh- 
ard, who  was  then  lord  mayor,^  at  the  suit  of 
Mr.  Thdmas  Papillon,  I  suppose  this  is  the 
gentleman  [pofntiflg  to  the  defendant]  Thad 
no  order  for  it  from  Mr.  Papillon,  nor  ever 
spoke  With  him  abotit  it ; '  but  1  had  order  from 
tne  coroner,  who,  upon  the  arresting  faim,  todk 
my  lord  mayor  into  his  custody. 
Alt.  Gen,  Where  w^iny  lord  mayor  then? 
Keeling.  At  Groccr*s-haIl. 
Alt,  Gen.  Was  that  the  place  he  kept' bis 
mayoralty  in  ?-r-Kctf /m^.  Yes,  it  was  so. 

Sol.Gen.  What  Mrtojxe  doing  wben  yon  ar- 
rested him  ? 

Keeling,  There  was  some  disturbance  imoii 
it,  among  the  officers  and  people  there.  The 
coroner  came  up  lo^  him  and  said.  Sir,  I  have 
a  writ  against  you,  I  pray  you  would  please 
to  give  an  appearance  at'  tne  suit  of  Mr.  Tho- 
mas Papillon,  and  another  at  thesnit  of 'Mr. 
Jfohn  Dubois,  and  some  words  there  passed  lie- 
tA^en  him  and  the  coroner ;  and  my  lord 
mayor  refusing  to  give  any  appearanire,  the 
coroner,  Mr.*  Brome,  bid  ns  exeMte  our  war- 
rants; upon  which  I  came  up  to  my  lord  mayor, 
and  touched  hint  upon  the  shonlder,"an'd  aoid^ 
1  arrest  you  at  the  suit  of  Thomas  F^hm, 
esq.  and  one  Fernando  Burley  arrested  him 
ag^n,  at  the  suit  of  Mr.  John  Dubois. 

Att,  Gen,  What  did  you  do  with'bitn,  iHxeii 
you  had  arre&1e<l  him  ? 

JCeeling,  The  coroner  dismissed  «is,  and,  as 
I  take  it,  carried  him  home  to  his  house. 

Att.  Gen.  What  instructions  had  you'wh&t 
to  do,' in  case  he  made  any  resistance,  and  did 
not  submit  td  the  arrest  P 

Keeling,  1  know  ofnolnatractiont  about  any 
SQch  thing'. 

So/.  Gen.' Who  wa^  by,  pray,  ^bim  orden 
were  giten  you  to  arrest  my  lord  mayor  P 
Keeling,  Both  the  <ioodenoughs. 
Att,  Gen.   He  in  the'Prodamfllkm,  ytHi 
mean,  and  hisbrcAher  P 

Keeling.  'Yes/Bichard  and  brands  Goode- 
iiotlgh. 
Sol.  ihnn'i/^Jk&yi9h9iAm,yf$j  P 
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JK»&tfw  flwMntolMil  diAnayKMfif. 

itf.  vm.  CiMi  y4Hi  Temember  any  body 
fcwtothKiQoodeaoaftie  in  particiilv  P 

feeiimg.  There  jriifi  one  — --^,  a  tallow- 
ekmMet,  mod  &  gcettt  many  tluil  1  did  not 

SoL  Gen.  Ho«  many  do.  yoa  tkiiik  there 
we  ?  And  where  was  it  ? 

Keeiimgm  I  believe  there  were  about  thirty 
orfiir^,  and  it  was  at  Bussel's  th^  cook,  in 


AiU  Qe^.  Did  they  all  come  a1on§r  with 
yon  \o  Grooer's  Hall,  to  arrest  my  lord  mayor  ? 
Eddimg.  No,  ivy  lord,  they  did  not.        ^ 
&/.  Geu,  Did  any  of  them,  and  which, 

rvf.  y  '  "^ 

Keating.  Sir,  1  will  feeU  you  who  did  come 
t»  my  lonl  mayor's.    There  was  the  coroner, 
Fmncift  Goodepoiyh,  Fetdinando  Barley,  and 
■pelf:  and  after  my  lord  was  iM^rested,  the 
eoraBor  ht^B  us  be  gone,  and  he  would  look 
after  my  lord  mayor. 
SoL  Oau  Whiiher  did  yon  ffo  after  that? 
Kteiutg>,  I  went  to  sis  UacryTolae's  directly. 
.An.  G&u  Did  not  you  expect  an  imposition  P 
And  bad  you  not  some  diacourse  what  you 
fboMhl  do  in  caaathere  was  an  opposition  ? 
KmUmg.  No,  i  cannot  teB  any  thing  of  that 
Aitt.  Gem.  Yos  say,  there  was  a  meeting,  or 
eMsulA,  at  Rumell'a,  of  forty  people ;  had  you 
aot  these,  some  consultation  what  was  to  be 
tee,  if  my  lord  mayor  did  notobey  the  arrest  ? 
Keeling^    I    do  not  cemeuber  any  thing 
abmit  that,  at  that  time. 

Ait,  Gen,  Was  there  at  any  other  time 
brfam?  Or  did  yen  hear  i^iy  of  those  people 
diwoarse  the  Goodeneughs,  or  «py  of  thetn, 
vhnt  tliey  would  have  done  in  case  they  were 


Maeiing.  I  do  no^  vemember  any  djacoors^ 
«f  apch  thing,  befosaor  after. 

X.  C.  J.  (Sir  George  Jeffienea.)  ^ray,  Mr. 
Kfriiagfj  let  use  ask  yen  a  question  or  two. 
Were  yoo  ever  employed  by  the  coroner  to  be 
a  spgcwil  bailiff  to  an^at  any  body,  before  this 
tioM  yea  speak  of,  that  yon  orroted  sir  Wil- 
iamWitciaid? 

Kaeiutg.  No,  my  lovd,  I  never  was. 

JL  C  J.  Then  pay  recollect  yourself,  who 
were  at  that  meeting/when,  as  you  say,  your 
mmewnm  put  jnte  the  wamnt  for  this  arrest  ? 

Keeling.  My  lord,  when  1  w«at  avay  for  a 
iitlle  whue,  1  Idft  these  penons  p^culf^rly 
tkatl  did  naaoe,  the  two  Goodenoughs,  and 
sne  Burton,  I  think,  and  one  Crompton>  and 
tktt  taUow-chandler ;  there  weie  to  the  num- 
ber eftbir^  or  forty,  that  1  did  not  know  their 

L.  C.  /.  Bttt  pray,  how  came  yoa  to  be 
imnleycd  in  this  serriee  then  ?  Were  ypu  a 
tndeaman  ia  iQi^  theu  7 

K/BeHng.  Yes,  at  Wappmg. 

Z.  C  J.  Good  jmW)  how  dlue  yon  to  be 
«q^ed  in  airestiBg  ^y  lord  mayor,  more 
in  any  etiier  of  thoee  thirl^  or  forty  that  you 
i^ireretlMMliheBp 

KuUng^  Iw^ 4|«pe among  them,  but chd 


BotJmow  thcathat  1  sboold  be  oowMmed.  ut 
this  business.;  aud  I  went  awav  a  httle  while, 
and' when  L  came  hack  tbey  told  me,  that  my 
name  was  pntinto  the  warnnt, 

L,  C.  Ji  Fray,  tell  us  the  whole  stm^,  how 
you  that  were  a  tradesqian  at  Wapping,  8houl4 
come  to  be  employed  as  a  bafiliff  to  the  coroner 
of  London,  to  arrest  my  lord,  mayor  ?  There 
must  be  some  particular  end  in  it. 

AU.  Gen.  Mr.  Keeling,  tell  the  court  and 
the  jury  die  whole  story,  and  what  it  was  that 
brought  you  into  this. 

Keeling.  My  lord,  Mr.  Ooodenpugh  told  m^ 
I  must  be  concerned. 

JL  C.  J.  Av,  prithee  tell  us.  what  Goode- 
nouffh  desired  you  to  be  concerned  in. 

Keeiing.  Upon  my  coming  back  to  the  com- 
pany  tlMt  was  at  ftoMelTs,  Mr.  Richard 
Goddenough  told  me  1  must  be  concerned  in 
the  business  of  arresting,  my  then  lord  mf^yor, 
sir  William  Pritchard ;  said'  I  to  him,  Mr. 
Goodenough,  this  is  foceig[n,  and  remote  to  mfj^ 
business,  to  be  concerned  in  such  a  matter  a|[ 
this,  it  will  seem  «eKy  strange  for  me  to  do  it. 
He  pressed  it  upan  me  to  do  it,  and  says  he, 
If  you  will  not  do  it,  yon  will  be  a  man  looked 
ill  upon,  and  it  will  l>e  taken  strang^y  ffoot 
that  party  ;  he  mfsant,'  I  suppose  the  diflcoa.- 
tented  party,  the  faction,  or  what  you  pleaat 
to  call  it,  that  were. noi  consented  with  the.  ad- 
ministration of  the  goTecnmenJ^  in  the  city  at 
that  time ;  and  he  ujgod  it  upon  me  with  a 
great  many  arguments.  I  opposed  it  with 
much  vigour  a  good  nhile,  but  at  last  he  ^ rCK 
▼ailed  upon  die  to.  go  along  with  the  coroner ; 
and  Frank  Goodenough*  nis  brother,  9aid  h^ 
would  go,  with  me,  and  he  did  so.;  and  we 
oame  and  anestei)  my  lord  mayovi  as  I  lild 
you  before. 

L.C.J.  Where  did  Mr.  Goodenoogh  press 
you  to  be  concerned  in  this  business*  a^  yo» 
wy  ? 

Keeling.  At  Mi.  RussfiU's  a  cook  in  Iranr 
monger-lane. 

X.  C.J.  How  came  you  thither? 

Keeling.  He  sent  me  a  letter  to  meet  him 
there.  He  was  at  me  hef<aiKe  to  he  convwned 
in  It,  but  I  did  not  comply  with  him  in  it.'  Mr. 
Riofaa^  Goodenough  it  w^  and  Mr.  4sh» 
htirst,  I  think'  it  was  alderman  Cornish's  aoiv 
ih'Iaw,  was  by. 

X.  C.  J.  Was  Ndthotp  there  ? 

Keeling.  No,  my  loro,  he  was  not  ther^  ; 
but  they  did  not  proceed  then,  because  my  lor^ 
and  his  brethren  were  ^one  out  of  town,  to 
wait  upon  the  king,  I  think ;  and  this  was  sis 
weeks  or  two  mouths  before  this  meeting  «t 
Russell's. 

SoL  Gen.  Pray,  Mr.  Keeling,  reflect  your- 
self. Had  you  any  discourse  with  Gopde* 
nough,  or  any  body  else,  what  the  conse^uenoB 
of  such  an  arrest  would  be  ?^      > ' 

Keeling.  They  told  me,  my  ford  mayor, 
and  court  of  alderme^,  had  made  ap  ill  rc^u'n 
to  the  Mandamut^t  that  wete  served  for  thepgi, 
for  the  sw^ecipg  <d'  Mr«  Papillou  and  Mr.  Qi)> 
bois  sheriff,  and  therefore.  Ur.  P«piU99  pp 
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Mr.  l>obcM»  had  good  cane  of  action  agaiao^ 
them:  and  Goodenongh  aaid,  he  had  order 
from  them  to  arrest  my  lord  BEwyor  upon  an 
action,  and  desired  me  to  be  concerned. 

Sol.  Gen.  Bat  pray,  remember  what  you 
■aid  beibre,  Mr.  Keeling,  wby  should  the  dis- 
csontented  party,  as  you  call  tliem,  be  concen^ed 
and  be  angry  with  you,  if  you  did  not  arrest 
my  lordroa^or? 

Keeling.  The  particular  argument  that  he 
used  with  me  to  persuade  me  to  it,  was  this, 
That  I  Ha?ing  a  trade  and  dealing  among  that 
sort  of  people,  they  would  thiok  ijl  of  me  if  I 
did  not  do  it. 

-Sol.  Gen.  But  why  should  the  party  be 
luigry  with  von,  if  you  were  not  a  bailiff  to 
arrest  my  ford  mayor,  at  the  suit  of  Mr. 
PapiUon?  ' 

•  keeling.  I  did  not  know  the  reason  of  their 
anger ;  he  might  liave  sometliing  in  his  head 
tha^he  did  not  reveal  to  me.  But  that  was  the 
aiip^roent  he  used,  The  party  would  think  itl 
of  me. 

Serj.  Maynard.  If  jrou  have  done  with  this 
witness,  1  would  ask  him  a  question.  You  say, 
i$r,  that  Goodenough  told  you,  the  discontent- 
ed party  would  be  angry  with  you  if  you  did 
not  do  it.  Upon  your  oath,  was  tlie  discon- 
tCBted  party  named  ? 

Keeling.  No  Sir,  but  that  party  of  which 
Mr.  Goodenongh  and  I  then  was ;  and  they 
were  the  discontented  party,  I  think ;  for  they 
were  so  discontented,  that  they  would  have 
killeil  the  kins  and  the  duke. 

Att.  Gen,  That  is  an  answer,  I  hope,  to 
your  question,  Mr.  Serjeant. 

L.C.J,  I  think,  when  he  names  the  Good- 
enouffhs  to  be.  of  the  party,  nobody  qu^tions 
but  they  were  discontenteil.  - 

SoL  Gen.  He '  bas  explained  well  enough, 
sure,  what  he  meant  by  the  discontented  party, 
those  that  were  so  discontented  that  they  would 
liave  killed  the  king  and  the  duke.  Those 
were  the  promoters  of  this  action,  and  Mr. 
Keeling  miist  engage  in  it,  or  they  would  be 
displeased.  Now,  my  lord,  we  shall  call  Sir 
Harry  Tulse  and  sir  Robert  Jeiferies,  to  <  shew 
what  the  coroner  did; 

Keeling.  1  arrested  Sir  Harry  Tulse  after- 
wards. 

Then  Sir  Hany  Tulse  was  called. 
Mr.  Ward.  My  lord,  we  desire  sir  Harry 
Tulse  may  not  be  sworn,  wc  have  an  excep- 
tion to  his  testimony. 

L.C.J.   What  IS  your  objection  ? 
Mr.  Ward,   We  are  infonned,  he  and  the 
t^st  of  the  com!  of  aldermen  have  joineil  their 
purses  to  carry  on  this  suit,  and  then,  with 
submission,  he  is  not  a  good  witness. 

L.  C.  /.  Ask  him  Uiat  question',  upon  a 
Voyerdire. 

Then  he  was  sworn  upon  a  Voyer  dire. 
Mr.  Williams.    Pray,  Sirv  is  there  any  order 
of  the  comt  of  aldermen  to  lay  out  money  for 
this  cause,  out  of  their  joist  purseai,  or  the 
fubUeCitystook?  ,      . 


^rH.Tnlte.  Notfhatweknowof. 

Mr.  Wflli^.  ^'fj  ^i  ^'^  J^^  Imoir 
whether  sir  William  Pfitdiard  laid  out  OMmay 
in  it,  or  who  -dse  doth  P 

Sir  H.  TWm.  I  cannot  gire  a  positire  an- 
swer to  that,  who  layeth  out  money  upon  h, 
nor  do  I  know  of  any  such  order  as  yon  ^leak 
of. 

Mr.  Ward.  Sir  Harry  Tube,  ifaofigfa  yoa 
know  of  no  such  iormal  order  ofihc  court  olT 
aldermen,  yet  is  there  not  some '  direction  -by 
the  court  of  aldermen  about  expending  monies 
in  » joint  way  P 

Sir  H.  Tulse.  I  assure  you.  Sir,  I  know  no- 
thing of  it 

X.  C.  J.  Come,  he  has  giren  a  full  answer 
to.  your  question^  swear  him.  [Which  was 
done.] 

Mr.  Holt.  Sir  Harry  TiUse,  now  you  are 
sworn,  pray,  will  you  give  an  account  of  what 
happened  aiwnt  this  matter,  within  your  kno w- 
leclge  ?  Pray,  tell  the  whole  story. 

Sir  H.  Tulse.  My  lord,  about  four  of  th« 
clock  in  the  afternoon,  thu  gentleman,  and  two 
more,  came  to  me  to  nay  own  house,  and  be 
did  arrest  me  (I  mean,  Mr.  Kcaeling[,  that  was 
sworn  here  before  me)  at  the  suit  of  Mr. 
Papillon ;  and  another  of  them  did.  arrest  me 
at  the  suit  of  Mr.  Dubois  :  Said  I  to  them,  1 
do  not  know  that  I  owe  them,  or  either  of  them, 
a  farthing.  But  what  must  I  do  ?  he  told  me, 
it  was  only  to  give  an  appearance.  Said  I, 
gentlemen,  I  dall  consider  of  that  llien, 
says  he,  youmustso  tomy  Lord  Mayor.  Why, 
where  is  he  J  said  IT  Said  he,  he  is  m  the  cos* 
tody  of  the  coroner,  at  his  house.  Where,  said  ' 
J?  He  is  gone  to  ^dimer'a-Hall,  aaid  be. 
This  is  well,  said  I.  So  I  called  for  my  man 
to  biing  my  doke.  Then  they  told  me,  if  I 
pleased,  they  would  take  my  word  till  to- 
morrow morning,  if  1  would  promise  to  appear. 
I  told  tbem,  they  might  do  as  they  pleased.  So 
they  left  me;  and  I  went  first  to  my  Liord 
Mayor's  house,  but  found  him  not  there ;  an  I 
went  down  to  Skinner's-Hall,  and  there  I 
found  my  Lord  Mayor  all  alone,  wad  no  alder- 
mah,  only  th^  officers.  I  asked  his  lordship 
how  he  came  there  f  He  told  me,  he  was  ar- 
rested by  the  coroner.  I  asked  biro  how  long 
be  bad  been  detained  P  And  he  said,  but  a  little 
time :  And  indeed  I  think  it  could  not  be  long, 
for  I  met  bis  coach  coming  back  from  Skin- 
ner's-Uall  when  I  went  met  that,  he  was 
detained  there  till  about  eleven  of  the  clock  or 
thereabouts.  This  is  all  that  I  know  ^  it. 
,  L.  C.  J.  What  became  of  the  govemment 
of  the  City  all  that  time  ? 

Sir  Jf.  Fulse.  There  was  presently  a  flrrent 
noise  all  about  the  Cify  concerning  my  Ijord 
Mayor's  being  arrested,  and  abunduice  of  peo- 
ple were  gathered  together  about  the  door,  but 
there  came  a  company  of  soUiers  of  the  trained 
bands,  and  they  kept  all  quiet  There  were  great 
apprehensions  of  an  uproar.  I  saw  nothiog  of 
hurt  done,  though.  And  I  asked  Mr.  Brame, 
the  coroner,  who  was  by,  am  1  a.prisoner  too  ? 
for  I  was  airaatsd  to-day,  by  a  warrant  pro- 
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leoMto  befimn  TOO.  Ssysbe,  1  hare  a  writ' 
^aieil  you,  and  wsw  you  are  lieve,  I  caoiiot 
1^  na  ffo,  till  yott  have  giTcn  aa  appeavanee. 
Sol  took  iDy«^f  to  be  detained  there  with  my 
Imi  Mayor  in  custody,  and  staid  as  Long  aa 

kdaid,  and  went  away  with  him.     . 
Mr.  Beeorderf  (Bir  Thomas  Jeoner.)  Swear 

Hr.  Wdlsy  the  oommen  crier,  and  l^John 

Peak. 

Mr.  Wells  was  sworn- 
Mr.  Recorder.  Mr.  Common  Crier,  were  vou 
It  my  Lord  Mayor's  house  when  this  huUrab 
ins  nade  ?  Pray  tell  my  lord  and  the  jury 
what  you  know  of  it. ' 
ih.Welis.  Yea,  i  was  there. 
Mr.  Ifo/^  Then  tell  what  past. 
}Ir.  Welb.  I  was  not  in  the  Hall  where  my. 
M  mayor  was,  but  in  another  ro^  by :  and 
tbeoffiotfs  came  running'  into  me,  and  told 
murl  must  come  to  my  lord,  mayor  i^iokly, 
for  be  WBS  arrested  by  some  people.  When  I 
euae^  1  found  there  were  none  of  the  sherifia 
•fioeia  that  uaed  to  arrest  people,  hut  theroom 
ma  foil  of  other  persons.  My  lord  mayor  bid 
■e  take  the  sworuy  and  go  along  with  him,  tor 
tke  sword-bearer  was  not  dien  just  at  hand. 
I  utod  his  lordahip  whither  he  was  going  ? 
Hie  coroner  said,  no  was  his  prisoner,  and 
nost  go  along  with  him  to  his  house.  My 
M  mayor  bid  me  presently  send  out  the  offi- 
ceis  to  snaunon  a  lieutenancy,  which  I  did.    I 


dnired  the  coroner  and  hia  men  to  be  gone ; 
■id  ],  Cannot  you  let  my  lord  alone,  and  go 

I  aboat  your  business  ?  No,  he  said,  except  my 
kadivonid  give  an  appearance,  he  most  go 

I  aWv  with  him.  I  then  asked  him  whitlwr 
ny  tord  must  go?  He  said,  he  had  no  place 

I      Wtkis  own  honaeto  carry  him  to,  and  thither 

I  vewoit;  where  when  we  came,  my  lord  was 
fat  into  a  little  room  by  himself,  where  were 
aoBebotmYself  and  the  coroner,  as  I  remera'- 
ber.  Hy  (ord  noayor  bid  me  go  and  see  for 
ar  James  Edwarda  and  sir  Harry  Tulae,  and 
By  bad  mayor  that  now  is,  and  so  I  went ; 
kit  I  feand  they  werearrested  too  before  I 

L  C.  J.  How  did  my  lord  go  a\^y  from 
tacBoe? 

Mr.lfe/Zf.  In  his  coach. 

Att.  G«R.  Were  yon  by  wheiv  be  went 
ftviy  ?  And  wbo  waa  iherer 

Mr.  Wells,  Mr.  Brome,  the>coroner,  was 
aottber«  when  my  lord  mayor  went  away,  but 
^ktie  was  Goodenongh. 

L,  C.  J.  Ay,  he  Was  in  trusty  hands  upon 
■ywofd.  ^  r 

AttMen,  The  soldiers  prevented  the  de- 
sgn,  and  so  they  let  him  goagain. 

Mr.  R«cor<ier.  Swear  sir  John  Peak.  [Which 
*as  done],   ^r  John,  what  can  you  say  to  ihis 


lord  mayor,  was,'  and  prevcalsd  ny  ' 
was  ftared  there  would  hare  been. 


^  J,  Peak.  My  loid,  I  bad  order  from  the 
menaney,  to  rane  my  regiment  upon  the 
^mof  my  kMrd  mayor's  t^ny  arrested,  which 
t^did  is  a  very  tittle  tiine,  and  came  with  my 
to  Skiiuier'S'faaU,  where  1  beard  my 


ftafed  there  would  have  beenJ  But  Mr. 
KeeKn^t  1  believe,  can  teU  something  more  of 
the  design  than  he  has  spoken,  for  1  remember 
at  the  trial  of  the  Traitora  at  the  Old  Bailey^ 
he  did  say,  That  aiier  my  lord  mayor  was  ar- 
rested, they  did  intend  something,  but  their 
hearts  misgave  them  when  the  regiment  was 
up. 

JL  C.  X  That  is  nothing  to  this  cause  what 
he  said  there ;  now  he  remembers  nothing  of 
it.  Have  you  done,  gentlemen,  or  will  you 
call  any  more  witnesses  ? 

AU.  Oen,  We  rest  it  here,  my  lord,  till  we 
hear:  what  they  say  to  it. 

L.  C.  J.  CoBM  then,  what  are  yon  to  s^ 
that  are  for  the  defendant  ? 

Seij.  Maymard.  May  it  please  your  lord- 
ship, and  you  gentlemen  ^  the  jury,  I  am  of 
counsel  in  this  caae  with  the  defendant,  Mr. 
PapiUon.  I  aee,  gentlemen,  it  is  a  canse  oi 
great  expectation^  and  by  thai  meana  the;^ 
would  make  it  greater  by  nr,  than  indeed  it  la 
in  itself.  But  1  suppoae,  yon  who  are  npoi^ 
your  oaths  to  try  this  issue,  will  duly  weigh 
and  cenaider  wnat  it  really  ia.  Gentlemen, 
the  record  tells  you  what  ft  is,  an  action  upon 
the  case,  wherem  the  plaintiff',  dedarea,  that 
the  defendant  did  arrest  him,  being  then  lord 
mayor,  without  any  probable  cause,  and  out  of 
malice.  Now.  aa  to  that,  genttemoi,  I  con-  ^ 
cetve  and  tbink^  I  may  appeal  fa  my  Lord 
Chief  J  uatiee  in  it,  for  ovectien  ia  point  of  hiw, 
that  my  lord  mayor^  if  he  do  mistake  in  hb 
office,  and  do  not  do  that  which  bekmga  to  him 
to  do,  he  is  as  much  subject  to  the  proeeaa  of 
kw  and  actions,  as  any  private  person  in  the 
city  of  London.  Xf  he  doea  any  man  an  in* 
jury,  01^  does  that  which  is  not  ri^t  ia  bis 
office,  by  which  another  peraon  is  gneved,  he 
ia  liable  to  the  prosecution  of  any  particular 
aubject  the  king  has,  that  is  so  g^ved  by  him*. 
Then  they  allege,  .that  this  imrticoUr  action 
and  arrest  thereupon  was  pr^|Becuted  and  done 
out  of  malice,  and  without  probable  cause. 
Now  what  have  they  proved  of  that?  They 
prove  the  thing  done^  that  he  was  arreated  at 
the  defendant's  suit,  and  that  he  waa  kept  ia 
custody  six  hours.  But  if  we  can  give  yon 
any  account  of  a  probable  cause  for  it,  that  la 
sufficient  to  justify  us  Irom  this  action.  Gen* 
tkmen,  the  question  that  you  are  to  try  is  not; 
whether  this  man  or  that  maa  were  duly 
chosen  into  such  an  office ;  but  whether  there 
were  any  probi^le  cause  for  the  defendant  to 
contest  about  the  choice?  And  herein  the  case 
will  fall  out  to  be  thus :  There  was  a  differpuce 
in  the  cKtjr  of  London,  as  is  very  well  knoi»m 
to  every  body,  about  the  choice  of  sherifls  for 
the  City,  wherein  the  defendant  was  one  of  the 
competitors ;-  there  were,  upon  the  nomination 
and  election  in  the  hall,  a  great  many  more 
voices  or  suflra^  for  one  than  for  the  other, 
v^hich  waseertiiied  to  the  court  of  aldermen' 
and  kMrd  mayor,  as  ia  usual ;  but  some  contest 
being,  a  poll  .wa»wdemanded  and  granted,  and 
upon  that  poU,  my  lord^mayor  was  pleased  to 
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PftpilloBi  idi»  waft  y^  npprahawMi  hji  ilw 
ftralahoie%tolKjaneliinlkadiiiii0l  suffingpn* 
Bate  MMttrql  meetiiiga  thcra  wera»  and  aaireiml 
r'M-"^"'  faaUfasaaniblad,  id  that  it  was  a  con- 
tmUi  malter,  and,  aa  I  aaid,  tbeie  had  bean:  % 
MfMrtinada  on  tlw  defendaul'a  behalf.  We 
iMWitflot  iif^n  the  nght  of  eleotioii ;  tbali  has 
beao  otherwise  determined.  Bat  when  ha  ia 
]pNit  in  nonunakion  by  theelectars,  in.  the  &tyy 
aad  baa  mu^  suffcagcs,  aad  he  coaoaives  bkn.- 
ae)f  ri(^ly  choacn,  Jind  thev  that  are.nanai> 
fers  of  tbe'election  give  soek  an  accouul  that 
m  their  jndffnicat.br  was  chosen^  iiui  surely 
was  a  probable  cause  fiir  him  to  pnocaod*  u|MHi 
it.  And  if  there  ha  but  a  pgobihto  cause  to  bring 
this  to  a  question,  as  dsnJrt  h«  nuffbt  vasy 
well  taka  the  covse  the  diefeodaal  took.  Here 
u  na  arrest  without  lagal  pfraoeas;  nay,  theii 
owB  witiieaaes  sfifr  theiv  waa  aat  oflhr  to  take 
MM  apfcaranae  without  pvttinf  li  on  as  ihr  aa 
•Barratt:.  if  aay  lord  nMyorwudid  have  bul 
given  as  apaaafniw,  these  had  bean  aa  end, 
hot  he  did  net  tUiric  fit  to  do  tint,  and.satha 
poeessotfkw  wasasaauled  afM«.hiflii.  Then 
nereis  the  casa  in  shast:  A  man  thinks  him- 


•df  rigWv  and  duly  choaea  iota  m  affiee,  and 
luM  pmfaaba  reaaan  a»tftllhiBk,  for  the  jndgei 
of  the  dactiMi  think  so  taoy  aad  ddiver  thai  aa 
flienropinoD:  antfaatthavgh  he  iamislakco, 
aa  the  event  piwres,  yet  ha  is  not  atone  in  his 
austake»neff  vrflhont  grauiM  d'hiaaMveheii* 
aiaa:  then  if  it  be  (nadcr  toonr)  aaaii  a  man 
has  no  other  pvaeeedinga  to  take  in  the  werhl 
fiir  settling  this  matter,  hut  to  appeal  to  Tonr 
k>idBhi^  and  that  great  eoort  where  y  oar  iard* 
ship  arts*  to  have  a  writ  to  command  the 
mayor,  ar otherpn^ier  officer  to  swear aiich  a 
nan  into  the  anoe,  or  ahew  goad  cause  why 
Im  dath  not  If  the  mayor,  upon  the  re- 
ceipt of  the  writ,  thinks  fit  to  obey  it,  and 
sweara  the  man,  all  b  weli:  if  not,  he  must 
nakea  return  of  the  writ,  with  the  oanse  why 
the  ooqunand  of  the  writ  ia  not  obeyed.  Now 
the  sugjpeatian  of  the  writ  is,  that  he  waa  duly 
chosen  mlo  auch  an  office,  and  therefore  he 
had  a  ftir  way  to  put  this  matter  to  an  end ; 
if  he  wouM  Mve  returned  he  was  chosen,  or 
not  chosen,  there  had  been  an  end  of  the  hn* 
sinesB,  which  he  ought  (under  favour)  to  hare 
done  in  obedience  to  the  king's  writ  What 
then  follows  upon  his  not  doing  so  ?  The  party 
that  is  grieved  hereby,  has  no  other  course 
to  take,  but  to  bring  his  action  against  the 
mayor  for  it.  This  course  the  defendant  took, 
by  taking  out  a  writ  against  the  plaintiff:  and 
what  was  the  effect  of  that  writ  ?  It  is  indeed 
charged  here  by  the  counsel  on  the  other  side 
that  there  was  a  design  of  a  discontented  jparty 
sn  it,  and  I  know  not  what,  and  a  great  deal  of 
ctir  made  that  a  coroner  of  the  cihr  of  London 
should  arrest  my  k)rd  mayor.  Itinay  bait 
,  was.  not  so  reverently  done,  bat  yet  if  he 
thought  he  had  good  cause  of  action  against 
liim,  he  might  do  it  lawfully.  I>oth  this 
prove  to  youy  Ibatthis  was  maliciously  and 
wiMaaanably  dans?   lialier  mist  hsto  the 


seal 

dpnc  tora  maa'a 


self  or 


course  of  justice,  is 
thsproseoulran  of  the  acfioo 


in'slmk 
i»  ■srwiUmwtA' 
and- 
gaoqndlleaa.  Have  they  proved  to  ymiv  9^ 
tlemen,  any  partUMikr  diaoonteat  and  malic* 
tha^isbetwaentheplaiutifianddetedant?  No 
truly,  I  thmk,  bgr  ail  tba  pnef  that  has  beea 
offered,  the  quite  contranr  does  appear.  Xhe 
defenthint  took  out  a  BtodaoMsi,  directed  to 
the  plainti^,  which  was  not  doty  returned ; 
what  then  doth  he  do  next?  Doth  he  ^doct 
vinknHy  arrest  him  ?  IhatyWith  submissiooy 
he  roiffit  do,  and  no  oflfencoin  law :  no,  hat 
he  doUi  not  do  it,  but  only  deairsd  fipom  time  to 
time,  as  we  shall  prove  anon^  that  hc'woukl  hut 
give  an  appearance,  that  would  ha«0  pot  a 
conclnsiott  to  this  dispute.  These  is  no  i^ 
pesranor  given :  whsrsopsn  ho  is  aitcstad^ 
and  dMaiped  in  custo^  six  hours.  If  a  bbms 
be  once  in  the  oiBcei's  hands  taken  upon  lagptl 
process,  how  kmg  soever  the  sfioer  ks^ 
himv  is  not  at  aM  to  be  laid  unoo  the  naraoo 
that  bsmoB  the  suit}  that  is  to  be  leekei  aftac 
by  the  siicar  himsel£  Wlmtsecver  was  tte 
usage  in  tfaati 
fi>r(lftis«gli  it 

have  dons  all  preaiently,)  ws  'shaU  pMrc  wo 

oorderto  una  all  defiirence  and  respect  io 

world.    And  bsskiss  (theogh  I  wonM  not 

spsak  ittD  invalidate  aoy  of  the  evidence  given 

aboottlieright  of  i' 


gave 
ttioi 


yoQ  ^lere  being  a  retusn  of  tho 
ckctHo  by  tbesheriftto  the  conitof  sMev^ 
men  s  but  they  being  of  anedies  epinioo,  gsvo 
order  that  those  that  thought  th«nsslvcB  ng« 
griered  ahonld  take  thenr  remedy  at  law : 
which  order  wc  have  pursued  in  that  istfular 
osorscthat  the  kw  has  pseaeribed.  Audi 
hope  it  win  never  came  ts  thst,  thst  a  mno 
(though  mistaken)  oonceiviog  himself  to  horo 
aright  of  action,  and  suing  out  the  kinff'c 


writ,  shaU  sufifer  for  so  doing,  unless  |»artioabr 
malioa  be  made  to  appear.  Here  uiagicnt 
noise  of  damaoc,  and  disrepute,  and  difgraea 
to  the  plamtiffand  hit  office,  and  he  has  been 
pleased  to  reckon  bis  own  damages  at  IdfiiOOL 
We  say  ho  has  sustained  no  damage  hy  any 
thing  we  have  done,  but  we  are  (|ttite  not 
guUtj^oftbis  unreasonable  and  malicious  pro- 
secution laid  to  our  charge.  And  that  we  are 
not  ffuihy ,  the  matter  that  haa  hen  opened,  wo 
think,  will  auffioiently  declare.  For  if  there 
was  a  contest  about  the  election,  and  the  she* 
rifis  returned  it  as  their  opinion  that  the  do» 
fendant  was  chosen,  though  they^  and  ho 
too  were  mistaken,  yet  that  might  give  a  pro- 
bable ground  for  his  pursuing  the  oaurse  he  did 
take,  and  thererv  court  of  al<fermen,and  thelord 
mayor,  bidding  tnem  take  their  course  at  law,  we 
sure  shall  not  be  punished  fi>r  it  We  did  not 
prosecute  our  question  in  any  malicioua  vray, 
but  in  that  course  that  the  law  aUows,  by 
taking  out  the  king's  writ,  and  we  hope  the 
law  unll  prstcct  na  mit 

Mr.   WUhmnt.     Will    ywr    lordship    ho 
pleased  to  space  mco  ward  on  the  i 


Digitized  by  VjOOQIC 


899] 


mAVEWHiat^42mmLm1L  tAt^^^^fdbe  Arrat. 


CSM 


I  JVC  if  it  were 

RMl  thftt  IB 


iri,  ^emUmoeBj  with  Mr.  P^yiiWn,  the  de- 
fiidlMi^  JBthis mctm.  Wedo  not^iBaMl  upon 
it  Bar  iniir  oiler  u^  things  to  vssert  'owr 
iIkImi  :  we  did  sppntaid  ive  were  ciliated, 
lildtfitis  raftBd  agmM  vi^Mid  we  letttdMi- 
Msdwilhit.  BotwB  mm^hmtsjMwbtBme 
ywM^  tkie^iaeitioii:  wbstliM'  we  lied  any 
ffibMe  CMBe  OT  wxiei^  eqppQ  whkfa  we  mkdit 
Idbettelibw  eroe—  nMntiDDed  kithedede- 
nlioe,whiehaia'Oe|Hu  opoiieLelitat?  And 
«e  io  iBBirt  epotf  it,HlMt  thk  aetbn  of  the 
rnoitlUliqMe  tbeiwue  joined,  if  we 
WMii^  yen,  and  ehew  that  it  wae  not  me- 
ms,  and  without  ]probable  cauee.  And 
fh«m^  ewrcaase  of  action  egaint  the  phoa- 
HrftlbowttD^tbe  ertatnorto  be  a  good  and 

profaab&,itwiU 
an  we  hlhour 
i».*  They  do  not  atttttqpttofroveyat  kaat- 
Me  }  hamwoc  beudany'thiniraf  it,:tiMit  theie 
WW  apoyteat  malioe,  anj  thin|r  either  aaid 
owioMohythedoftedaat,  moretbM  tfaecamhis^ 
Ub to  %eanaaied upon iMb- writ.  Itiryery 
weiliiiiawn,'tt  wMmthe-eity  oflboaion  a 
euy  '  nMi^  oMtroferled  ^pnatfan)  whether 
Be.  ^BapiHan  and  Mr.  Duhoia,  or  ar^Biiriiay 
Nbith  and  Mr.  Raeh,  weie*cheaeaaberiftiof 
Loedott  ?  I  woeld  not  nm  ofer  the  faiaioiy  of 
it,  it  Irhttt  too  well  loaown  aiid  renieaibcrcd, 
that  were  in  the  ci^  ahoat  it 
ao  aan^h  diaaatialied  with  'the 
ir  Dedloy  If orth  and  Mr.  Rich, 
iMnting  them  n«t  didyaleeted, 
diat  thev  weald  have  liie  court  of  Addj^ahanch 
Boared  |er  die  writ  of  MaadaoBBB  to  awear  Mr. 
I^^ffloB  and  Mr.  Dabois.  Thia  MaodaaiaB 
waaniofcd^,  and-gnnted;  and  tothiswrit 
the  mayor  and  aMermea,  to  whom  it  wbb  di- 
leoied,  aaadc  a  retnrri  that  we  were  Botciaeted 
Aerift^ London,  which  reiuni  waa  aypre- 
hendodaohefidae;  and  redlly  to  try  the  troth 
of  tins  retam,  was  the  action  bieaght  against 
the  piaimiff.  Amaothatis  injared  by  a  lalse 
ffctitra,  bath  indeed  no  other  way  lo  right  him- 
adf,  h«t  by  bringing  «i  taction  againatthein 
Ihatpiadi'  it.  Upon  thia  action  brought,  I  hope 
yen  are  aatisiied,  gentlemen,  fW>m  the  eridenoe 
thai  baa  been  already  giren,  the  defendant 
pieoeeded  r^nlarly  and  orderiy,  in  a  decent 
fnanner  i^ipiying  faiBMelf  to  get  an  appearance 
ta  Ua  action.  And  we  shall  prove  he  did  so ; 
Ibr,  llidt,  be  took  ont  a  lisdlat  alfainstmy 
hud  mayor,  and  b^  the  attorney  gaTe  him 
madco-or  It,  and  deaned  an  appearance ;  aothat 
the.queation  in  dispute  might  come  to  some 
deterailBalion.  Bothowaanotploaaedtogiye 
aa  an  appearance  to  that  writ,  so  we  took  out  a 
Capiaa,  gave  him  notice  ofit^and^eaiied  an 
appear  ante,  hot  could  have  no  appearance; 
whcreopon  we  took  ont  an  Alias  Capas, 
which  is  the  writ  mentioned  in  the  declaration . 
md  the  eoieiier,  who  has  been  named,,  was 
thentaU,  he  ahottklbe  called  upon  to  make 
ttiae  retom  to  hia  writ ;  wbiofa^he  acquainted 
ny  leid  mayor  witbf  and  doBiredbim  to  give  an 

"^'  "^   be  TCtaad  ta  doj  ihe 

d' 


ofiaer was  oonatrained ioarrMt ' ,  

aide  the  fatng's  writ,  and  ^i  hear-  how  ha 
Weatodbim^wiifa  all  dae  sespeot,!    * 
him  to  bia  own  houae,  where  he 

then  went  away.    All . 

widi  ivriiat  WBB  dene,  we 


did 


Upoathat 
fthe  heginnmg  c^  HiUary 
(88);  bat  itfelloat,tbat'm  Fhatir 
term  (88).thaie  waa  an  inferaaatwu  for  a  riot 
apon  Midaummer-day  befine,  dbout  thiaeew« 
Wated  eleotion,  came  to  'be  tried.  And  that 
oaming  to  trial,  10  Maii,  and  beings  found  to.be 
ariotfjaadthesheridaawem  toheddy  elected; 


and 
sronsy  and  that  oor  eaaaeof  i 
hoU,.aBd  we  did  disooatimie  it.  Indeed,  if 
we  had  praaeratwl  awr  acdonafWr  dnt,  it 
wouM  bave'been  nMie  Ike  .an  angry  aad-a 
aiily  pieaecadan,  and  the  wbale  have  had« 


worae  oonatmationf  tfaan  'the  'thing  m 
wnoUhaar.  fiat  when  we  ibaad  the  cq 
of  tbe  aoart  to  baagamst  aaahaat  eopcis 

hwnediatfiiy  vliaeonlinead  our  aadan* 
bMn,  wemiall  pnve  theae  to  hate  baan 
OBr]pfeoeedh^gB,'andlhat,Tbape,wfll  ai^iifr' 
yon,  weaie  notgniltyy 


Ward. 


Bi^rit  Yileaaa.vaor  Mt^^and 
n  oithe  jniy,  lamief  comiattaii 


Mr.' 

the  aiuae  side,  for  diedeftndaat,  aad  deaiie  to 
be  faeaed- one  «weid,  las  to^aonae.tfaiiigB'that 
hare  been*  aaid  en;  the'^athcr  aide  enthjaoanae. 
Theie  have'  been  aaBaervpMBtMna  askod,  Uwt  do 
very  much  iQrifect  upon  the  defendant,  and 
i^chlwoaUtakoatttoftbiscauaa.  I  ahill 
take  tiatice,  fiiat,  wbat  the  qma  ' 
and.then  give  them  that  regard 
which  tb^  deserve.   'That  which  is  i 

icn,  by  way  of  crimiaalion,  in  this  oiae, 
the  dcfcanaatj  and  an  mgastaa.aMAaa 
foreign  reflection,  not  at  all  oonoerain^  Iba 
caaae,  is,  as  4f  the  datedant  were  acaaainted 
with  the  insurrection  and  conapirasy  that  e«a 
mtendedagamstthe  king'alife,  and  Cn-aab- 
version  of  the  jvoverament,  and  praenred  the 
phandff,  then  lord  nniyor,  to  he  arraated,  to 
fufther  and  promote  that  insamctkin.  Bntes 
that  was  iasiaoated  only  lor  rededion's  aake, 
so  I  hope  yon,  gentlemen,  will  be  pleased  to 
take  notice,  tint  not  one  word  of  any  aadi 
thing  is  proved  at  ail,  that  the  defendanlever 
knew  of  any  intended,  inanrrection,  nor  that 
this  was  done  with  any  snoh-  design  :  for  even 
tfieir  first  witness,  Keehng,  from  whose  being 
employed  by  the  coroaer  in  :the  •  exeonlian  of 
the  wnt  upon  sir  Wiitiam  IVitcbard,  the  fdain- 
tiff,  they-wonU  avgnerthat  eometiiing  else  waa 
deaigned  in  it,  doth'givea  positive  denial  tf  aagr 
snch  thing  now  upon  his  tcatimony^heie.  Am 
Mr.  Papilkn  the  defendaat  never  knew  him  in 
bt»  life,  nor  employed  him  in  this  bushMas^  war 
ordered  that  he  ahoaM  be  empkiyedin  it,  nor 
ever  saw  hhn;  bat  the  coroner  gave  bhnhia 
warrant toposeeote.  if,  th«itfoie,.Keebi9  and 
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Gaodenoiiffb  were  concerned  in  any  31  bosi* 
,11688,  and  have  taken  upon  tbem  to  do  tb«t 
whidi  they  ought  not  to  ba^e  done,  that  doth 
not  signify  any  thing  iathia  case,  nor  oin^t  to 
turn  to  the  defendant's  prejndioe.    Nor,  if  «iy 
thing  were  done  by  the  offioen^  that  were  to 
execute  this  process,  that  were  aMistesanoe, 
or  a  male-execution  of  their  office,  that  ought 
not  to  be  imputed  as  a  faolt  in  the  defendant. 
But  for  this  matter  nOw  before  you,  the  case 
wiH  depend  upon  this  point  chiefly,  whedier 
the  now  defendant  bad  a  reasonable  cause,  or 
probable  ground,  to  bring  an  action  against  tbe 
plaintiff  at  the  time  when  it  was  bnraght,  and 
this  arrest  made?  For  there  is  many  a  man, 
that  at  the  commencement  of  his  aotion,  doth 
eonceive  in  himself,  he  bad  a  good  probable 
canse  of  action  against  another  man,  that  io  the 
e^ent  of  things  finds  he  was  mistaken,  and 
hath  no  such  cause;  and  thereupon  desists  the 
prosecation  of  it.    Therefore  the  probability 
of  the  canse,  at.  the  time  when  this  feet  was 
done,  ia  the  question  you  now  aie  to  try.    For  : 
we  are  not  now  considering,  whether  tnat  pro- 
bable cause  did  continue  and  prov«  a  good 
cause;  &e  ^ent  of  this  matter  has  proved  it 
quite  otherwise.  Indeed  the  original  qnestion  of 
this  whole  causewas.  Who  were  only  dected 
aheriffii  ?  And  that  at  the  time  of  such  dection 
made  a  great  number  of  votes  passed  fer  the 
defendant,  is,  I  think,  very  notorious,  both  upon 
the  lifting  up  of  hands,  and  upon  the  poll. 
These  things  we  shall  offer  to  you,  and  make 
it  out  that  these  gave  occasion  to  the  defen- 
dant Id  contest  the  dection,  and  consequently 
to  tne  bringing  of  the  action  that  the  plaintiff 
was  thus  arrested  upon.    If  then  there  were 
such  things  as  these  that  we  have  opened, 
which  gave  a  colour  to  controvert  the  right, 
and  the  defendant  pursued  the  method  pre- 
scribed by  .the  law  to  bring  it  to  a  determma^ 
tion,  and  there  was  no  Darticular  disrespect  or 
incivility  offered  to  my  lord  mayor,  then  sure 
there  was  no  reason  to  bring  this  action  against 
■s.    And  that  thare  was  no  indecent  behaviour 
Hied  towards  the  plaintiff,  doth  appear  from  the 
evidence  that  hath  been  given  of-  the  .  whole 
transaction.    All  that  was  desired  of  ray  lord 
mayor  was  but  an  appearance.    For  this  was 
indeed  an  action  that  did  not  require  bail,  but 
an  appearance;  though,  I  most  needs  say,  I 
never  knew  any  one  so  averse  to  give  an  ap- 

r ranee  to  an  action  as  the  plaintiff  was ; 
after  a  Latitat  and  Capias  taken  out,  and 
heiBg  frequently  acquainted  with  it,  and  at 
lengtii  upon  application  after  the  taking  out  of 
theAliof  Capiat,  and  many  attendances,  with  all 
the  deference  and  respect  imaginable,  botlf  to 
bis  person  and  office,  not  so  much  as  a .  bare 
appearance  could  be  obtained.  Upon  tbe  open- 
ing of  the  declaration -and  the  cause,  you  bare 
been  told  of  the  ffreat  dangers  that  were  in 
the  ease,  as  to  the  infringement  of  public 
peace,  and  the  government,  which  has  been 
Tery  much  aggravated  on  the  other  side.  But 
haalhe  reasonable  request  of  the  def<^ndant  by 
his  attorney,  or  the  officer,  so  ofi^  .rc|>eiited, 
been  butoompUed  with,  it  had  been  but  sending 


toaay attorney,  atid  ordeiwdin  appetrattoef 
and  taen,  I  hope,  the  peace  ofthe  kii^dom  had 
been  in  no  peril  from  such  a  design  as  this 
arrest.  Which  I  woold  not  hiave  men- 
tioned, nor  should  have  taken  to  be  at  all 
concened  in  the  issue  now  before  you  to  bo 
tried,  but  that  Lfind  them  to  he  taken  into 
the  qnestion,  when  t  hope  you  will  consider 
they  are  no  way  matenaJ  to  the  point  in  ooor- 
troversy.  Now,  gentlemen,  in  our  def^ice 
against  this  suit  ofthe  plaintiff's,  we  shall  call 
our  witnesses  to  firove  what  we  haye  open^. 
And  our  defence  will  be  in  these  steps :  firat, 
to  shew  the  inducement  to  our  action  against 
the  plaintiff:  which  will  shew  there  was  a 
probable  cause.  Secondly,  give  an  aocount  of 
the  reverent  carriage  and  behaviour  towards 
the  plaintiff  in  the  prosecution ;  how^  with  re- 
iterated applications  it  was  only  desired  that 
the  plaintiff  would  give  an  appearance,  which 
he  was  not  pleased  to  do;  and  that  thereupon, 
with  great  civility,  the  king's  writ  -was  exe* 
coted,  as  indeed  I  see  no  prwyf  to  the  contrary. 
For  neither  the  coroner^  nor  those  other  people 
that  ^ve  their  assistance  to  him,  were  at  aU 
rude  m  their  carriage  to  my  lord  mayor ;  but  as 
soon  as  the  arrest  was  made,  they  were  at! 
turned  off,  and  the  coroner  staid  alone  with 
my  lord,  and  went  with  him  in  his  lordsliip'^ 
own  coach  to  tbe  Skinners-Hall,  which  was 
the  coroner's  house.  Neither  was  there  any- 
thing ill  done,  afWr  all  this  was  past:  fnMr, 
upon  the  plaintiff's  appearance,  the  now  de- 
fendant declared  *  in  his  action,  and  intended  to 
pursue  it ;  but  it  happened  that  tdterwards,  in 
a  short  time,  these  things  suffered  from  de- 
bate, in  atrial  that  was  here  about  a  riot  .at 
this  election,  where  the  question  ofthe  ri^t 
and  election  was  determined  on  the  other  side, 
which  gave  the  plaintiff  in  that  action,  tbe 
defendant  in  this,  satisfection  that  he  was  in  a 
mistake;  and  so  he  thought  fit  to  disconti- 
nue that  action,  and  preceded  no  further — 

L,  C.  J.  No,  Mr.  Ward,  that  was  not  the 
question  determined  then, 

Mr.-  Ward.  My  Lord,  I  humbly  conceive 
the  issue  of  that  causedid  determine  that  ques- 
tion  

I.  C,J.  No,  no,  I  tell  you  it  was  not  the 
question. 

<    Mr.  Ward,  I  must  submit  it  to  your  lord- 
ship.  

jL.  C.  J.  I  perceive  you  do  not  understand 
the  questioir  tnat  was  then,  nor  tbe  queaiioa 
that  IS  now.  You  have  made  a  long  speech 
here,  and  nothing  at  all  to  tbe  purpose :  you 
do  not  understanuwhat  you  are  abouti  ^  ^^ 
you  it  was  no  such  question. 

Mr.  Ward.  My  ioni,'I  was  only  giving  an  ac« 
count  of  what  we  should  prove  as  to  ue  fair- 
ness of  our  proceedings—— 

X.  C.  J.  But  I  must  interrupt  you,  aodtell 
yon,  ail  you  have  said  signifies  nothing.  Andl 
as  to  what  yon  mention  of  the  trial  tor  the  rio^ 
I  say,  if  there  be  any  election  to  an  office  at 
any  time,  that  is  controvected  or  doubtful,  you 
have  forms  and  methods  of  law  to  detenniae 
the  controversy— — 
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Vr.  Ward.  A96  we  sty,  Wifh  ffM^miissfon. 
ftrflord,  wc  hafe  mil^f  pursued  such  form  and 

L  C.  /.  Yod  lire  out  to  try  rigliti  by  club- 
kr,  by  riots,  by  noise,  and  by  tumults. 
TiCjel^ie,  yod  are  miNtaken,  to  Esy,  that  was 
AeqoestioB  upon  the  trial  of  the  Riot.  No,  it 
fas  not  the  question,  but  the  dei^dants  there 
#efe  tried  for  a  notorious  offence,  and  dHo^- 
lerlj  tumoltuoti*  assembly,  an  assembly  that 
bid  file  to  harre  set  us  together  by  the  ears. 
Tberefiyre  you  must  not  tftlk  after  that  r^te. 
If  yon  will  speak,  apply  to  the  business  in 
band.  Do  not  maJke  such  excursions,  ad  cap^ 
Hntdum  poputum^  t^ith  your  flourishes ;  for 
that  is  all  that  is  desired  by  your  lan^  ha- 
lyQgues.  But  1  must  not  suffer  it.  I  will  none 
ITyour  enamel,  nor  your  garniture.  The  bu- 
inesB  of  the  court,  is,  and  bv  the  grace  of 
Godt  it  shall  always  be  my  busmess,  and  so 
it  should  be  the  counsd*s  too,  '  8errare  jus 
iflaesuro.'  But  I  see  you  do  not  understand 
ihe  question,  and  that  makes  you  ramble  so 
much  myour discoui*se. 

Jfr.  Ward,  My  lord,  I  desire  always  to  do 
■y  duty  ;  and  do  it  as  well  as  I  can.  I  know 
ntywell,  and  hope  to  apply  it  to  this  case, 
Chat  in  a  question  of  right  there  ai-e  forms  and 
afcthods  of  law  to  be  pursued,  and  I  would  de- 
fend my  client  from  this  action,  by  proring  he 
M pursue  that  method  ;  and  when  he  appre- 
hended he  had  been  before  mistaken,  he  delisted 
final  what  he  had  begun 

i.  C.  J.  1  tell  yon,  I  perceive  you  do  not 
understand  the  question. 

Mr.  Ward.  If  your  lordship  will  ^ve  me 
leave  to  explain  myself,  1  hope  I  shall  satisfy 
your  lordship. 

Is.  C.  J.  Indeed  Mr.  Ward,  you  do  not  un- 
dcrsland  tlie  question  at  all,  but  launch  out 
into  an  ocean  of  discourse,  that  is  wholly 
vvie  from  the  mark.  I  see  you  do  not  under- 
stendit. 
Mr-   Ward,    Will  your  lordship  please  to 

JL  C.  X  Ay,  if  you  would  speak  to  the  pur- 
pose ;  but  I  cannot  sit  here  aft  night  to  near 
yott  make  florid  q)eeches  about  matters  that 
are  fbreim  to  the  point  before  us.  Come  to 
dbe  <piestion,  man ;  I  see  you  do  not  under- 
absd  what  you  are  about. 

Mr.  Ward.  My  Lord 

L-  C.  J.  Nay,  be  as  angry  as  you  will,  Mr. 
Ward,  I  do  tell  you  again,  all  you  have  said 
is  nothing  to  the  purpose,  and  you  do  not  un- 
*     '      "i  tfie  business. 


Then  there  was  a  little  hiss  begun. 

L,  C.  /.  Who  is  that  ?  What  in  the  name 
if  God !  I  hope  we  are  now  past  that  time  of 
^finthfimmingand  hissing  shall  be  used 
ia  eoerta  ofjustice ;  but  I  would  fain  know 
ttit  fidlow  that  dare  to  hum  or  hiss  while  1  sit 
kve;  I  win  assure  him,  be  he  who  he  Willi  will 
11?  fifan  by  tb^  heeb,  and  ,make  an  example 
dr  booi.  Indeed  I  knew  the  time  when  causes 
ifM  to  be  cftrri^  iiccordiog  a$  the  mobile 


hissed  or  huimned ;  and  I  do  not  question  bnt 
they  have  as  good  a  will  to  it  now.  Comej 
Mr.  Ward,  pray  let  us  have  none  of  your  fia- 
grancies,  and  fine  rhetorical  flowers,  to  take 
the  people  with. 

Mr.  Ward.  My  lord,  I  do  not  do  any  such 
thin^,.bHt  if  yoor  lordship  would  please  lo  hear 
me,  I  wouM  explain  myself,  1  bone  to  yonr  lord- 
Ship's  satisfiictiou,  and  the  sattsfkction  of  tha 
gentiemen  of  thejary. 

L.  C.  J.  Hear  you  ?  Why,  I  did  not  in*, 
torrupt  you,  man,  till  you  came  to  launch  out 
into  extravagant  things  that  did  not  at  all  con- 
cern the  cause.  Keep  close  to  the  qoestion 
we  come  here  to  try,  and  I  will  hear  you  as 
long  as  you  will.  T'he  single  question  is  h^ro^ 
Whether  there  were  a  probable  cause  fw  you^ 
arresting  the  plaintiff,  or  not. 

Mr.  Wdrd.  My  lord,  we  did  apprehend,  1 
say,  that  we  had  a  probable  cause ;  but  when 
we  found  our  mistake,  we  discontinued  our  ac- 
tion, paid  costs,  and  have  a  receipt  tor  thenj. 
This  was  it  1  was  saying 

li.  C.  J.  Say  what  you  can,  in  God*s  name, 
that  will  conduce  to  the  point  in  hand ;  but<do 
not  make  the  people  believe  as  though  the  right 
of  sheriffs,  or  not  sherifi^  were  determined 
upon  the  trial  of  a  riot. 

Seij.  Maynard.  There  are  these  things  tliat 
are  proper  to  be  considered  in  this  qupstion, 
whether  the  cause  were  probable,  or  not  prd^ 
bable ;  and  if  not  probable,  whether  malicious, 
or  not  ? 

L.  C.  J.  True,  brother :  if  penple  will  bnt 
understand  their  business,  it  is  reduced  to  a  nar^ 
row  compass  ;  but  if  they  will  not  understand 
what  it  is  they  come  about,  they  will  rambU 
from  the  point,  and  who  can  hel^  itf  But  we 
must  keep  to  what  is  before  us. 

Mr.  Willianu.  We  shall  make  it  out,  that 
nothing  was  done  but  very  civilly. 

X.  C.  J/  You  must  make  it  out,  that  nothing 
was  dene  but  what  you  had  probable  cause  at 
least  for. 

Mr.  WUiiami.  We  will,  my  lord,  apply  our- 
selves to  that  which  your  lordship  directs. 
Call  Mr.  Brome,  Mr.  Courthope,  and  Mr. 
Cornish. 

Mr.  Brame  awoni, 

Mr.  Ward.  Mr.  Brome,  are  you  aworn  ? 

Brome.  Yes,  Sir. 

Mr.  Ward.  Have  you  the  writs  here  f  ThA 
Latitat  and  the  Capias  P  ■      -  f 

Brome.  Truly,  Sir,  I  have  not ;  1  did  not  "^ 
briag  them  with  me,  they  are  at  home  at  my 
house  ;  if  you  please,  I  will  fetch  them. 

Mr.  Ward.  Pray,  can  vou  tell,  Sir,  when 
th#  first  writ  was  returnable  P 

Brome.  In  Hilary  term. 

Mr.  Ward.  When  you  had  that  writ  broirght 
to  you,  Sir,  what  did  you  <say  to  ni>  lord 
mayor  about  it  P 

Brome.  I  went  to  iny  lord  mayor  with  Mr. 
Goodenough,  and  desired  ray  lord  that  he 
would  appear  to  it,  as  Mr.  Goodenough  to  Id  md 
he  had  desired  of  him  hisaself  before.    But  h« 
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«aid  be  would  pve  no  appearMioo.  If  I  would 
take  Iiim  upon  the  writ«  I  might  do  ap  I 
pleaged,  and  he  would  consider,  and  do  as  be 
should  think  fit ;  but  be  would  not  give  any 
appearance.  I  told  him,  I  bad  writs  against 
several  of  the  aldermen  upon  the  same  account, 
and  that  I  would  wait  upon  them  also ;  and  I 
did  so,  and  desired  them  to  appear,  and  offered 
.to  take  an  appearance  from  them,  and  gave  my 
lord  mayor  and  them  time  to  consider  of  it, 
and  came  i^pain  ;  but  they  told  me,  they  had 
considered  of  it,  and  would  give  no  appear- 
ance* 

Mr.  William.  When  was  this,  Sir  ? 

Brome.  In  the  beginning  of  Hilary  term,  to 
the  best  of  my  remembrance. 

Mr.  WilUami,  What  time  did  you  give  my 
lord  mayor  to  consider  of  it  ? 

Brome,  About  a  week,  or  some  nine  or  ten 
days  time,  as  I  remember. 

Mr.  Ward.  Wheie  was  it  that  you  had  that 
answer,  that  he  bad  considered  ofit,  and  would 
five  no  apjiearanoe  ? 

Brome,  It  was  at  the  court  of  aldermen. 

Mr.  Williams.  Were  the  writs  brought  again 
^you? 

Brome,  There  was  not  time  to  make  a  re  • 
turn  then,  and  so  they  let  all  alone  till  a  little 
before  the  beginning  of  JBaster  term,  and  thVn 
tne  day  Mr.  Goodenough,  the  attorney,  brought 
yie  the  writs  fu;ain,  and  threatened  to  complain 
to  the  court  ofme,  and  acquaint  them,  that  I 
bad  n^ected  the  execution  of  the  king*s  writs, 
two  of  them. 

Mr.  Ward*  Upon  your  oath,  Sir,  did  he 
threaten  you,  that  if  you  did  not  make  a  re- 
turn of  the  writ,  he  would  complain  f 

Brome,  He  said  I  had  exposed  him  to  the 
complaint  of  his  client ;  and  if  1  did  not  do  it. 
be  would  complain  to  the  court  of  me :  if  I 
would  make  a  return,  as  I  ought  to  do,  well 
and  good,  if  not 

m-  Williams.  If  not,  what  then?  Did  he 
■se  any  other  threatenings,  prav.  Sir,  but  that 
he  would  complain  to  the  court  r 

Brome,  He  did  threaten  to  complain  ofme. 

An.  Gen,  You  say.  Sir,  he  threatened  you ; 
what  answer  did  you  make  to  him  ? 

Brome,  I  did  not  use  to  execute  writs  myself, 
1  told  him :  tberetmon  he  did  propose  two  per- 
sons to  me,  Mr.  SLoeling,  and  one  Mr.  Bur* 
leigh,  for  be  told  me  the  sherifis  officers  would 
sot  do  it 

Att,  Oen,  Pray,  Sir,  did  ^yon  endeavour  to 
get  any  of  the  sberifis  officers  to  do  it  ? 

Brome,  He  told  me  he  could  not  get  any  of 
them  to  do  it. 

Mr.  Ward.  Mr.  Brome,  what  did  yon  do  af- 
ter he  bad  proposed  those  two  persons  to  yo«i  ? 

Brome,  Aiier  I  had  given  those  waiTants 
to  the  officer  he  had  named,  I  told  him,  I  was 
willing  to  go  once  more  to  my  lord  mayor,  to 
tee  if  I  could  ^ei  an  appearance  of  him  with- 
out arresting  him ;  so  I  waited  on  him  at  his 
bouse  at  Grocer's- hall,  but  found  him  then 
at  dinner ;  ao*I  went  away,  and  came  again 
•bout  four  o'clock*  and  I  first  spoke  to  Sir. 


Gftno,  a»d  intreatedhiniktofctmylordmaTor 
know,  that  I  desired  to  speak  with  his  lonMu^ 
at  his  leisure ;  afterwards,  when  I  came  up  to 
my  lord  mayor,  he  asked  me,  what  was  mj 
business?  1  told  him  the  writs  were  renewed, 
at  the  suit  of  Mr.  Papilfon  and  Mr.  Dubois,  andl 
I  was  pi^essed  to  mdke  a  return ;  and  I  desired 
his  lordship  that  he  would  he  pleased  to  giv« 
an  appearance.  He  toM  me  he  was  ready  to 
subinit  to  the  king's  writ,  but  would  not  giro 
an  appearance;  thereupon  the  officen  nanaed 
in  the  warrant  by  my  command  did  arrest  him. 

Mr.  Ward,  How  often  did  you  WMt  apon 
my  lord  mayor  for  an  appearance  upon  bodi 
the  writs,  before  he  was  arrested  ? 

Brome,  Several  times  s  I  cannot  exacdy  t«II 
how  often. 

Mr.  Williams,  Had  you  directions,  if  h« 
would  please  to  give  an  appearance,  to  take  mn 
appearance  and  not  to  arrest  him  ? 

Brome,  1  had  directions  to  take  an  appear- 
ance, if  he  would^ive  it 

Att,  Gen,  From  whom 'had  you  Aat  direc- 
tion,  Mr.  Brome? 

Brome.  From  tlie  attorney  Goodenoagfa. 

L,  C.  J.  Now,  Mr.  Brome,  let  me  ask  yoa  ft 
question  or  two :  how  long  had  you  been  coro* 
uer  before? 

Brome,  About  two  years  before,  or  then- 
abouts. 

X.  C.  J.  Had  you  ever  made  any  wamnli 
upon  writs,  of  Capms  before? 

Brome,  Yes,  my  lord,  several. 

Z.  C,  J.  Who  did  you  use  to  make  your 
warrants  to,  to  be  executed  ? 

Brome.  I  never  keep  my  warrants;  tkey 
that  execute  them  have  them. 

L.  C.  J.  But  answer  me.  To  whom  did  yoo 
make  them  ? 

Brome,  To  one  of  the  sheriffii  officers  com- 
monly. 

X.  C.  J,  Then  I  ask  you,  upon  yonr  oath, 
did  you  before  this  time  ever  make  any  war- 
rants to  any  other  person,  till  such  time  as  you 
made  these  warrants  to  airest  sir  William 
Pritchard? 

Brome.  I  have  made  several  to  the  sberiils 
officers,  that  I  cannot  remember  now  fiartiott- 
larly. 

X.  C.  X  But  mind  my  question,  mim,  and 
answer  me  directly ;  for  1  escpect  yoa  should 
answer  me  positively  to  it.  Have  you-  ever  at 
any  time  made  any  warrants  to  any  other  but 
the  sheriffs  officers  till  this  time  ? 

Brome,  I  cannot  remember  that  I  have. 

X.  C,  J.  How  then  came  you  at  Ruasel's 
house  to  discourse  widi  Mr.  Goodenough  about 
who  wouki  be  fit  to  execote  the  wnt,  when 
you  used  to  empk>y  the  sheriffii  offioerv,  «nd 
there  were  so  many  of  them  ? 

Brome,  He  told  me-be  could  get  no  one  of 
them  to  execute  it. 

X.  C.  X  But  there  must  be  something  mora 
in  it  than  ordinary,  that  yon  and  Goodenougb, 
and  all  those  other  people,  should  come  to  meet 
about  such  a  thinff  as  this,  to  discoorse  nad 
consider  who  should  be  fit  to  be  put  intoa  war* 
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M  to  ■•!»  antirnt^  a|HNi  m  Gania0»  wbtfn  be- 
ketfaal  tune  tou  used  to  mtke  it'to  thoMthat 
irevened  in  tnoae  matters. 

Bnme.'  W ben  the  Atlmney  oame  with  a  writ, 
mi  AuUed  a  warrant  upon  h,  it  is  usual  to  take 
vfoa  be  nominates,  and  make  him  the  officer 
licBBeale  it. 

L  C.  J,  Tben  give  me,  if  jon  can,  any  one 
iperial  instances,  wherein  yon  ha?e  taken  the 
toction  of  tf»e  attorney,  whose  name  to  pot 
iilD  the  wanant. 
Brone.  Yea,  ny  tord,  f  can. 
L,C.J,  Do  then,  let's  hear  it,  when  was 
that? 

Brome.  1  did  it  in  the  ease  of  hi^  royal  higfh- 
nesi  against  Mr.  Pilkington .  Mr.  Swiilcame 
Ar  a  wmrrant,  and  directed  me  whom  to  put 
into  it 
X.  C.  J.  What  directions  did  he  gire  you  ? 
Brome.  He  gaTe  me  the  names  in  writing. 
L,  C.  J.  Where  is  Keeling  ? 
Keelimg.  Here,  my  lord. 
£0.  C.  J.   What  was  the  meaning  of  that 
%Sfd  diat  was  nsed  by  you,  « that  the  party 
wonld  be  angry,  if  you  did  not  arrest  my  lord 
major;'  ^  that  is  it,  which  makes  me  so  in- 
^nisitire  into  this  matter,  bow  these  people 
dnse  to  he  employed? 

Sol.  Gen,  At,  pray  consider  with  yourself, 
Md  recollect,  Mr.  Keeling ;  when  you  were 
tat  mentioned  to  be  a  special  bailiff  to  arrest 
my  lord  mayor,  you  say  you  opposed  it :  how 
1MB  came  you  to  be  drawn  in,  and  engaged  to 
io  it  ? — Keeling.  1  will  tell  you,  my  lord. 

L.  C.  J.    Ay,  and  tell  us  'what  number  of 
pmle  were  tliere. 
Keeling.  There  was  about  thirty  or  forty. 
L.  C  J.  Was  Brome  among  them  ? 
^  Keeling.    He  was  there  some  part  of  the 

L.  C.  J.  WeD,  what  was  the  reason  that  you 
■henid  be  engaged  about  this  thing  P 

Keeling.  I  went  away  a  while,  and  came 
agnin:  Bfr.  Brome  came  in,  and  I  was  away  an 
bear  aad  a  half,  as  1  remember,  or  some  con- 
aidenble  time.  Mr.  Brome  cannot  forget,  that, 
when  I  came  again,  I  found  my  name  inserted 
fai  the  v^ffrant,  as  a  baiUff  to  the  coroner,  to  ar- 
leslsir  William  Pritchard,  then  lord  mayor.  I 
diynfid  it,  as  being  never  concerned  in  any 
aoch  thing  before,  and  was  very  unwilling  to 
be  employed  in  the  affair.  8ays  Mr.  Good- 
cnoogli  to  me  thereupon,  You  will  disoblige 
the  party  in  case  you  do  not  do  it. 

£•  C.  J.  Was  lAt.  Brome  in  the  company 
wben  Goodenongfa  said  so  to  you  ? 

Keeling.  1  know  not  that  truly,  but  he  was 
bdbre  in  the  company. 

h.  C.J.  How  many  were  there  in  the  room  ? 

Keeling.  About  twenty,  or  more,  as  near  as 
I  can  rem^nbtf  • 

L.  C.  J.  Yon,  Brome,  did  you  ever,  when 
JM  reocvred  a  writ  to  arrest  a  man,  and  were 
ts.  gire  a  warrant  upon  it,  call  a  consult  of 
tecnty  or  tbirty,  how  to  do  it,  before  this  time? 

Brome*  I  did  not  do  it  now. 

JL  C.  /•  Ho,  no,  a-tedK-a-day  th<m  wcrt  as 


innocent  in  all  this  matter  as  a  socking  ebttd. 

Mr.  sWUliams.    Was  Mr.   Papilioa  in  the 
company,  Mr.  Keeling  ? 
^  Keeling.  No,  he  was  not. 

An.  Gen.  Mr.  Brome,  pray  answer  roe; 
when  yon  had  my  lord  mayor  in  yonr  custody, 
how  came  yon  to  discharge  biro  out  of  custody  f 

Brome.  1  was  taken  into  custody  myself. 

Mr.  Ward.  Did  my  lord  mayor  give  an  ap* 
pearanoe? 

Brome.  I  was  oommitted  to  ttie  compter 
miraelf. 

Mr.  Williamt.  Were  you  by  wben  it  was 
agreed  that  my  tord  would  give  an  appear^ 
ance^ 

Brome.  Ibeherenot;  it  was  aflerwardsas 
I  have  heard. 

X.  C.  J.  A-lack-a-day,  it  went  strangely 
agamst  Mr.  Brome's  stomach,  all  this  did.  I 
know  it  very  well  he  had  no  mind  to  it  at  all. 

Ait,  Gen.  Mr.  Keeling,  did  you  heaf  any 
discourse  between  the  twenty  or  thirty  that 
were  in  that  company  about  this  business  ?■ 

Keeling.  I  cannot  say  who  in  particolar  dis- 
coursed of  it,  or  what  was  said. 

Sol.  Gen.  Was  it  discoursed  of  in  the  whole 
company? 

Keeling.  There  was  some  discourse  aboot  it 
in  the  company. 

L.  C.  J.  You,  Brome,  were  yon  ever  ac- 
quainted with  Keeling  before^ 

Brome.  I  had  the  inisfbrtune,  my  lord,  to  be 
concerned  witli  him  about  some  coal- works. 

L.  C.  /.  Did  you  know  that  Mr.  Burieigb 
before,  that  was  the  otherbailiff? 

Brome.  I  knew  him  by  sigfht ;  I  had  no  greil 
acquaintance  with  him. 

L.  C.  J.  Pray  where  lived  Keeling  ? 

Brome.  At  East-Smithiield. 

L.  C.  jr.  And  where  lived  Burleigh? 

Brome.  Truly,  my  lord,  I  know  not;  1 
think  at  the  other  end  of  the  town. 

L.  CI  J.  But  prithee,  how  came  you  to  join 
these  two  people  together  in  this  business ; 
the  one  from  napping,  the  other  from  West* 
mmster  ? 

Brome.  Where  the  sheriffs  were  concerned, 
as  they  were  in  this  matter,  and  therefore  it 
came  to  me,  I  thought  it  not  so  proper  to 
pitch  upon  the  sheriffs  officers,  nor  would  they 
do  it,  as  he  told  me ;  and  especially  it  bdog 
to  arrest  my  lord  mayor,  I  did  not  think  proper 
to  employ  any  one  that  lived  in  the  city. 

L.  C.  J.  But  there  were  abundance  of  peo« 
pie  that  were  not  citizens,  that  were  nearer  at 
hand,  and  nearer  tospether,  and  fitter  for  such  a 
purpose  than  a  tradesman  fetched  out  of  the 
east,  and  1  know  not  who  out  of  the  west,  to 
arrest  a  man :  there  must  be  some  other  mean- 
ing in  it. 

Brome.  I  gave  them  the  nomination,  as  I 
used  to  do  in  like  cases. 

L.  C.  J.  Upon  your  oath.  Sir,  was  it  you  or 
the  attorney  that  named  these  persons  ? 

Brome.  He  told  me  he  could  get  none  of 
the  sheriffs  officers  to  do  it  4  and  I  did  nel 
think  it  indeed  proper  for  any  of  them. 
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Mrotfie.  I  did  thiuk  so,  traty,  my  lord. 

La  J.  Why?  Why?  What  reason  had 
you  for  it  ? 

Brome.  It  was  reasonable,  as  I  apprehend, 
my  lord,  for  me  to  think  so,  it  being  in  a 
niattei*  wherein  the  sheriffs  were  so  much  con- 
cerncil. 

.  SaL  Gen.  But  did  you  propose  it, .  or  any 
ono  rise  in  the  compauy,  upon  your  oath  ?  and 
who  was  it  ? 

Brome.  The  attorney  named  them. 

Cum.  Serf.  It  seems  here  were  a  great  many 
p:.rsi>ii^  met  at  Russel's  about  tliis  business.  1 
desire,  my  lord,  that  Mr.  Brome  may  name  as 
maoy  of  them,  as  he  can,  that  were  there. 

L.  C.  J.  Ay,  as  near  as  you  can,  name  the 
tvreiHy  or  thirty  persons'that  were  there ;  for 
you  living  in  the  city,  and  having  an  ad^^uaint* 
aucc  among  that  sort  of  people,  must  needs 
know  most  of  them. 

Brome,  Why,  my  lord,  there  were  both  the 
Goodenougfas,  and  Mr.  Nelthorp,  and  who  in 
particular  else,  I  cannot  well  remember. 

L.  C.  J.  Yes,  yes,  I  am  sure  you  can  tell 
moi'eoftbem. 

Brome.  My  lord,  1  cannot  swear  that  I  re- 
Vdember  any  other  in  particular. 

Cum.  Serj.  It  seems  he  has  named  some  of 
those  that  are  in  the  proclamation;  pray.  Sir, 
do  you  remember  any  othei-s  were  tiiere»  that 
were  id  the  proclamation  ? 

Brome,  I  do  not  remember  any  other  of 
those  in  tUe  proclamation  were  there. 

At  I,  Gen.  Can  you  remember  any  that  were 
pot  in  the  proclamation  ? 

Brome.  There  were  several  people  that  1 
knew  by  sight ;  but  I  cannot  remember  their 
names. 

J..  C.  J.  Nay,  nay,  pray  open  your  eyes  a 
Ultle,  and  recollect  your  memory^  and  tell  us 
who  were  there ;  I  know  you  c^n  do  k. 

Brome.  My  lord,  there  were  many  citizens 
ti)at  I  knew  by  sight ;  but  had  no  particul^f' 
acquaintance  with  them. 

Sol.  Gen,  Did  yoa  know  any  of  the  com- 
pany besides  the  Goodenoughs,  and  Keeling 
•n»rNcllhorp? 

Brome.  Ihad  little acquabtance  wiih  him. 

SoL  Gen.  How  come  you  to  remember  him 
so  *  articularly  ? 

Bnme.  I  verily  believe  be  was  there. 

Ji . \  jrder.    >Vas  Mr,  West  there  ? 

Bf  .•Me.  I  cannot  positively  ssy  whether  he 
fvas  or  not. 

Mr.  WiUiams.  Swear  Mr.  Cornish  then. 
[.Which  waadone.] 

L.  C.  J.  You,  BrMoe,  was  Mr.  Cornish 
there  ?— Brome.  Not  that  I  kuow  of. 

Ait.  Gen.  It  is  strange  we  cannot  learn  who 
those  persons  were  that  met  there. 

L.  C.  J.  Oh  these  fellows  have  strange  me- 
•  mories  for  their  purposes.    Well,  what  do  you 
call  hitn  for? 

Mr. ^  Ward.  My  lord,  we  call  Mr.  Cornish  to 
give  an  account  what  he  knows  of  this  matter ; 
what  directions  were  gircti  by  tbe  plaintiff  lo 


bis  attomejr ;  hpw  h»  should  cany  on  tiu» 
matter. 

Mr.  Cornish.  My  lord,  That  which  I  partica^ 
larly  remember,  I  shall  fully  and  very  faith- 
fidly  declare.  1  was  with  Mr.  PapiUon  and 
Mr.  Dubois^  at  my  house.  The  occasion  of 
their  comin?  thither,  I  knew  not,  nor  did  expect 
either  of  them  there;  I  myself  c^metroH 
Guild-Hall,  either  from  a  court  of  aldermen,  or 
from  a  committee ;  and  when  I  came  hom^v  I 
fouiid  them  there.  We  had  not  been  many 
minutes  together,  hut  in  comes  Mr.  Good- 
enough  Uie  attorney  ;  and  he  mipliod  himself 
particularly  to  Mr.  Papillon  and  Mr.  Duboify 
to  receive  their  orders  what  be  slioald  do ;  for 
he  said  the  time  was  almost  spent,  and  he  )uul 
addressed  himself  from  time  to  ^ime  to  my  lord 
mayor,  and  some  of  the  aldermen,  to  get  tiiem 
to  appear,  but  they  would  not.  They  told  him 
th^,  (hey  bad  given  him  what  orde^  th^y  bad 
to  give  him  already  i  that  it  was  tit  the  matter 
should  be  brought  to  some  trial  or  issue,  that 
there  might  be  an  end  of  it.  He  pressed  them 
then  earnestly  to  know  what  be  sliould  dor 
Said  they,  You  are  to  desire  an  anpwaqce  t» 
the  action,  and  if  be  will  ^ve  it,  take  it,  apd  ra* 
member  my  lord  mayor  is  the  chief  niagifti^ 
of  the  city  ;  and  pray,  carry  it  with  9^  re^i^ 
and  regard  imagmable  to  bim. 

Mr.  Williams.  You  si^.  Sir,  tjiey  bid  bifll 
to  take  an  appear^ce,  if  be  could  get  it? 

Mr.  Comi»k.  Yes,  and  they  dedsred,  tbsl 
their  desi^  w.ias  only  to  brin^f  it  tp  an  mm^  iQ 
be  tried,  and  they  would  i|ot  in^st  upo^^ay 
thing  but  an  appearance,  if  it  might  bt  had. 

X.  C.  J.  Wonderful  careful  a9d  civil  they 
were,  no  doubt  of  it. 

Mr.  Cornish.  This  is  the  tr|ith,  and  the  wholt 
of  the  truth,  that  I  know  Qf>  relating  to  tbi* 
matter. 

L.  C.  J.  Mr.  Cnnaish,  yon  i^ieslc  isf  somf  of 
the  alderman,  that  he  said  b»  hfd  kmi  w'ffki 
what  aldermen  wore  tbo^  I 

Mr.  Cornish.  There  were  Mv«ra|  pf  tiitai« 
that  be  said  be  had  writs  against. 

L.  C.  J.  You  wera  an  aldjETfnaa  tbao ;  pray 
had  he  any  writ  affainat  you  ? 

Mr.  Cornish,  I  know  not  whether  be  bod  sT 
po. 

L.  C.  J,  But  he  did  notrequiiit  ao  AppBU^ 
ance  of  you,  I  suppose  ? 

Mr.  Cornish  If  ha  had,  I  must  have  takan 
notice  of  it  to  defend  mysdf  as  xf*M  as  I 
could. 

L.  C,  J.  Ay,  no  question  but  you  ironld, 
but  were  you  asked  for  an. appearance,  or  no? 

Mr.  Cornish,  I  was  told  I  should  be  «aed 
amonif  the  rest. 

L.  C.  J.  But  was  there  any  writ  shewo  to 
you? 

Mr.  Cornish,  No,  my  Lord. 

L.C.  J,  Then  pray  lotmc  ask  you  a  qoes* 
tion  or  two.  Did  yoa  ever  know  a«y  mae 
before  bring  an  action*  or  sue  to  lie  thent 
of  London?  You  have  becA  fhenff  y^biwsM 
we  know. 

Mc  Cornish.   Thit  was  a  matter  that  had 


Digitized  by 


Google 


m 


iTATE  TBIAU^  86  Chailbs  II.  l6i*.-ft>r/dte  Anrt$t. 


[S0 


keBflodrikpnted  io  Uiecit)r$  andaqucs- 
tin  bad  oeen  depeoding  upon  it,  whether  the 
v^  waB  to  my  Jofd  mayor,  or  ia  the  aherilFy. 

L  C.  J.  But  the  Question  of  right  between 
■f  kni  mayor  and  ^»en&,  what  was  that  to 
lb,  f^pilion?  Did  you  ever  know  a  man  bring 
IB  adian,  or  sue  to  be  sheriff? 

Mr.  CmuA.  Truly,  he  that  experienoeth 
ftetrouUe  of  it,  will,  1  believe,  never  be  de- 
■raoaofit* 

L,  C.  J.  But  that  is  no  answer  to  my  ques- 
tioB,  apsirer  me  directly  :  did  you  ever  know 
aaysiich  thing  before  ? 

mr,  CamM,  I  ncy er  did  hear  of  any  such 
thatlknowof.  ■ 

L,  C  J,  Hqw  then  came  IVlr.  Papiilon  so 
offidottsly  to  desire  it  ? 

Mr.  ComiMk..  I  cannot  answer ;  what  his 
(eaaons  were,  I  know  not. 

Ilr.  WUUam.  It  was  an  ^on  to  determine 
the  queslioa  that  was  at  that  time  so  much  li- 
tigated ill  the  ci^  of  Xjondon. 

Ait.  Gen.  Mr.  Coroish,  pray,  will  you  an- 
awcr  me  ooe  thing ;  were  you  never  in  no 
aamfaay  wfaerein  it  was  a^preed  this  suit  should 
be  bro«igfat  ajid  carried  on  m  their  n^mes  ? 

Mr.  Cormifk'  Mr.  Attorney-General,  1  never 
Hfdidkd  or  managed  it. 

Alt.  Gen.  Did  you  never  hear  it  was  so 


Mr.  Comisk.  It  is  known  to  thousands,  as 
mncb  90 1  know  of  it ;  the  matter  was  dispu^ 
of  ID  all  companies  in  the  city. 

^i$.  Gen.  But  you  do  not  answer  to  my 
qoestion  ;  were  you  ever  in  any  company  when 
it  waa  amed  that  so  it  should  be? 

Mr.  Cornish,  Sir,  I  tell  you  as  well  as  I  can, 
Ibe  matter  that  was  to  be  disputed  bv  that  ac- 
Imm^  warn  ibe  general  discourse  of  ail  societies 
•f  mcii  whatever  in  the  city  at  that  time. 

JL  C.  J.  It  is  a  strange  thing,  tliat  one  can- 
MM  get  a  direct  answer  from  these  people,  to 
aay  tlmg  one  aides  theio  ;  I  desire  to  know 
4me  thing  of  you,  Mr.  Cornish :  you  have 
kmnm  Mr.  P^»iUon,  the  defendant,  before  this 
timer 

BIr.  C^rmtk.  Yes,  my  lord,  I  have  known 
him  0eT«ral  y«an. 

L.  C  J.  Was  he  ever  chosen  sheriff  of  Lon- 
4Mhetbi«? 

Mr.  Cormitk.  Yes,  my  k>rd,  I  suppose  he  was. 

L.  C.  J.  How  chance  he  did  not  hold  then.^ 

Mr.  i^omkh.  I  have  beard  he  fined,  as  was 
■amnum  and  osmd,  when  persons'  occasions 
viaiiM  not  pennit  them  to  attend  the  service  of 
theptooe. 

L.  C  X  He  did  60,  it  is  known  to  thousands, 
as  you  aay,  that  he  did.  ISow,  prays  let  me 
lak  yoa  another  qnestion  :  was  Mr.  Bethel  ever 
dboaes  aheriff heme  that  time  you  and  he  were 
tberifis  together? 

Mr.  Cermtk.  I  do  not  know  that  be  «^as 
sbaaenhcfore. 

JUC.J.  Howkthat? 

Ut,Carmtk.  My  lord»  I  do  not  mMiemtaod 
^at  the  qoeatimi  m,  or  elsti  I  know  nothing 
ifit. 


L.  C.  J.  How,  did  yoa  never  hear  of  that 
before  ?  For,  Mr.  Comish,  I  do  not  speak  of  ^ 
thing  that  nobody  knows ;  alas,  thousands,  and 
ten  thousands  of  people  know  that  too. 

Mr.  0>rnuk.  My  lord,  upon  my  oatb»  I  de 
not  know  that  ever  he  waa. 

L,  C,  J.  Did  you  ever  hear  it  f 

Air.  CornUh,  I  do  not  know  that  ever  I  did. 

L.  C,  J,  Did  yon  never  hear  that  Mr.  Be^ 
Ihel  swore  himself  off,  as  they  call  it?  Yoi^ 
know  what  1  mean. 

Mr.  Cornish,  I  do  not  remember  any  (biitf 
of  It. 

L.C,  J.  Nay,  nay,  it  is  to  the  matter,  1  as* 
sure  yon,  Mr.  Comish,  whatever  yon  think  of 
it.  I  ask  you  then  another  question,  that  licp 
something  nearer  your  memory :  upon  vonr 
oath,  when  you  two  were  ejected  upon  Mid- 
summer-day, was  not  that  election  vacated, 
and  you  chosen  again  within  a  week,  or  some 
little  time  after?  And  was  it  not  because  you 
bad  not  taken  the  sacrament,  and  the  corpomp' 
tion  oath  ? 

3Ir.  Comish.  My  lord,  I  do  remember  theit 
was  a  second  election. 

X.  C.  J.  And  we  remember  it  too  wcBr 
enough. 

Mr.  Comish.  That  was  so  lately,  that  any 
citizen  of  London,  or  any  one  that  lived  hert^ 
may  remember  the  passages  of  thoee  times. 

L,  C,  J.  And  you  have  as  much  cause  0 
remember  it  as  any  man,  1  assure  ypu,  for  se- 
veral reasons  that  I  know. 

Mr.  Cornish.  My  lord,  I  think  I  hare  reaaoi> 
to  remember  it. 

L.  C,  J.  Lest  you  should  forget  it,  I  will 
enlighten  you  and  refresh  your  memory  a  lit- 
tle :  I  ask  you  again,  upon  your  oath,  was  not 
your  first  election  set  aside,  because  you  had 
not  taken  the  oaths  and  the  sacrament  ? 

Mr.  Comisk,  There  were  two  election^  my 
loi*d,  I  say,  I  do  remember. 

L.  C.  J.  Sir,  do  not  prevaricate  vrith  me ;  1 
expect  a  positive  answer :  Was  not  that  th0 
reason,  upon  your  oath  T 

Mr.  Cornish.  I  cannot  say  thatwa*  thepe* 
sitive  reason. 

X.  C.  J,  Then  I  ask  you  upon  yonr  oath. 
had  you  taken  the  oaths  and  the  saerpment,  le 
the  law  requires? 

Mr.  Corniih,  My  lord,  Mr.  Bethel  was* 
sti'anger  to  me,  I  did  not  know  hiro  before  thai 
time. 

X.  C.  X  Gentlemen,  men  must  aot  think  t^ 
dance  in  a  net,  and  blind  all  the  world.  As  te 
my  own  self,  I  know  these  things  rery  ireO> 
without  any  of  their  assignee,  and  I  only  adk 
these  things  by  the  by,  to  let  the  world  be  sa* 
tisfied  what  surt  of  men  these  are,  that  pretend 
U>  saint&lup ;  and  yet,  you  see,  one  can  hardly 
^et  one  word  of  truth  out  of  them :  let  the  JaWp 
m  God's  name,  take  place,  and  let  eveiy  inaii  ^ 
prosecute  his  legal  actions ;  but  wh^e,  under  . 
the  umbrage  and  countenance  of  law,  men  ahaU 
desire  to  put  themselves  into  offices,  ^nd  places 
of  trust,  on  purpose  to  disturb  the  ^vem- 
ment;  do  you  think  the  govenmumt  yvdl  mrm 
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sufler  itsdf  to  be  snivelled  at,  and  overthrown 
^y  a  company  of  such  whinin&r  fellows  ?  Let 
them  hiss  and  hum,  and  make  a  noise  and 
ado  BM  they  will;  thanks  be  to  God,  it  is  not 
that  time  of  day  now :  such  things  have  passed 
too  much  uncontrouled  in  the  body  of  this  city 
heretofore.  What,  gentlemen,  are  yon  baf- 
Qing  the  law  with  such  pretences  as  these, 
now-a-days,  and  do  you  think  to  sham  people 
into  offices  ?  No,  I  tell  you,  villany  was  the 
foundation  of  it,  and  knavery  the  superstnic- 
tpre;  and  it  is  high  time  it  should  be  tokl  out, 
8inc«  I  hear  people  begin  to  doubt  of  it  as  a 
question. 

Mr.  Ward.  Where  is  Mr.  Seigeant  ?  Swear 
lum.    [Which  was  done.] 

£..  C.  J.  Do  not  I  know,  as  sure  as  I  sit  in 
this  place,  that  Bethel  did  once  before  swear 
•himself  off?  and  that  there  were  two  elections 
of  these  two  very  men  that  year  ?  and  that  one 
of  the  reasons  was,  because  they  had  not  taken 
the  oaths  and  the  sacrament  according  to  law? 
Kor  would  they  ever  have  done  it,  we*  know 
them,  neither  Bethel,  nor  that  very  fellow  that 
fltaiXkds  there,  Cornish,  neither,  till  thev  found 
It  wou!d  contribute  to  the  design  of  subverting 
the  government;  then  these  rascals  could  qua- 
lify themselves  foisan  ;.office,  only  to  put  the 
'kingdom  into  a  flame. 

Mr.  Cornish,  When  the  city  chose  me,  I 
had  good  reason  for  what  |  did. 

L.  C.  J.  Reason !  I  tell  you,  the  city  was 
in  great  happiness  and  quiet,  ever  since  the  late 
times  of  rebeUion  and  confusion ;  every  one 
knew  his  duty  to  his  superiors,  and  did  it 
ehearfuUy  and  conscientiously,  till  such  time 
M  a  couple  of  busy  fellows  came  to  get  into 
the  public  offices.  Let  the  whole  party  ^ 
«way  with-that  in  their  teeth,  and  chew  upon  it, 
if  they  will. 

]VIr.  Williams,  Mr.  Seijeant,  will  you  please 
to  tell  my  lord  and  the  jury,  what  directions 
you  beard  the  defendant,  Mr.  Papillon,  give 
«bout  the-  plaintiff;  how  they  should  treat 
Jiim? 

Mr.  Serfeant.  My  lord,  I  was  in  the  count- 
ing- house  at  Mr.  Alderman  Cornish's  house, 
when  Mr.  Papillon  and  Mr.  Dubois  were  there ; 
'  I  went  into  the  parlour  to  them,  and  Good- 
eaough  oomiop^  in,  they  fell  into  a  discourse 
about  this  action,  that  was  brought  by  them 
•against  sir  William  Pritcbard,  then  lord  mayor, 
and  some  of  tbe  aldermen ;  aad  Goodenough 
-  gave  them  an  account  bow  far  he  had  pro- 
ceeded in  it )  he  said,  he  could  not  fi;et  any 
of  them  to  give  an  appearance,  and  the  time 
was  near  spent,  and  he  desired  to  know  of  them 
what  he  should  do.  Mr.  Papillon  and  Mr. 
Dubois  both  did  declare  to  him,  over  and  over 
«gain,  that  it  was  their  noind  only  to  have  the 
.  matter  brought  to  a  fair  trial ;  and  they  charged 
Lim  to  look  to  it,  to  do-  nothing  but  what  was 
legal,  and  carry  it  with  all  res^ectimaginable 
•to  my  lord  mayor,  as  the  chief  magistrate  of 
-the  city  ;  that  he  should  by  all  means  get  an 
^i»eaiunce  from  him,  if  be  could,  and  get  the 
'^woneri  who  was  an  officer  of  tbe  city,  to  go 


with  him,  and  carry  all  things  fMj  wtA  d«- 
centl3'. 

An,  Gen,^  Who  gave  these  direetioDS,  8ir» 
do  you  say  ? 

Serjeant,  Mr.  Papillon  and  Mr.  Duboia, 
both  of  them  did.  ^ 

Mr.  Ward,  Now,  iny  lord,  we  shall  shew 
that  we  proceeded  so  far  in  tbe  action  as  to  de* 
clare ;  but  afterwards  apprehending  ourselves 
to  be  under  a  mistake,  we  discontinued  oar 
action. 

Mr.  William.  And  tbe  costs  upon  the  die* 
continuance  were  received  bv  m^  lord  mayor's 
attorney.  Here  is  the  dedaratiou  as  it  was 
filed. 

L,  C.  J.  Ay,  itmaybetherewasadeclara* 
tion  filed,  but  not  regularly. 

Mr.  Williams.  My  k>ra  mayor  alW  ap* 
peared. 

X.  C.  X  •  How  doth  that  appear  in  evi- 
dence? For  the  coroner  says  he  himself  was 
in  custody,  and  knows  no  more  of  the  matter 
afterwards. 

Mr.  Williams.  I  believe  yonr  lordship  doth 
remember  there  were  many  motions  made  is 
court  about  this  matter,  on  the  one  side  and 
the  other,  and  at  length  in  court  it  was  compro- 
mised, aad  my  lord  mayor  promised  to  give  aa 
appearance. 

L.  C.  J.  Prove  what  you  can ;  prove  the 
appearance  entered,  and  declaration  received. 

Mr.  Williams.  My  k>rd,  I  only  o£fer  this  as 
an  evidence  of  an  appearance. 

L.C.  J.  A  reconi,  I  know,  is  a  good  and 
fair  evidence,  flihew  that  if  you  can. 

IVIr.  Ward.  It  is  not  usual  to  decbure  till  th* 
defendant  appears. 

JLC.  J.  A  declaration  may  weD  be  upon 
an  appearance ;  but  hecaoae  it  cannot  be  g^iod 
without  an  appearance,  therefore  it  cannot  b« 
a  sufficient  evidence  of  it. 

Mr.  Ward,  We  will  prove  the  costs  of  the 
discontinuance  paid  and  accepted.  Swear  Mr. 
Baker.  [Which  was  done.]  What  do  yon 
know,  Sir,  of  any  costs  that  were  taxed  and 
paid  for  a  discontmuance  in  this  case  ? 

Baker.  My  k>Td,  Mr.  Aston  toUl  me,  he 
appeared  for  sir  William  Pritcbard,  then  lord 
mayor,  and  had  a  declaration  from  the  now 
defendant's  attorney :  so  I  entered  up  a  disoon* 
tinuance,  and  paid  the  costs,  and  have  Bir. 
Aston's  receipt  for  them. 

L,C,J.  He  says  well.  Go  on  then- 
Mr.  WiUiams.  My  lord,  it  is  a  thing  thU 
hath  frequently  happened,  that  after  m  man  has 
brought  an  action  against  another,  be  finds  he 
was  mistaken,  and  hath  no  cause  of  actioD,  aad 
thereupon  relinqnisbetb  his  suit :  hot  sure  that 
win  not  make  him  liable  to  a  suit 

X.  C.  J.  Well,  pray  go  on  with  yAor  en* 
dence. 

Mr,  Ward.  My  lord,  weare  not  now  ofiems 
to  try  the  right  of  election,  though  that  really 
was  the  foundation  of  the  action  that  webroogfat, 
but  wo  apprehended  that  question  to  be  deter- 
mined, and  we  acquiesced  in  it,  when  that  trial 
was  over.    Now,  my  k>rd,  we  disU  sbeWy.tbat 
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9^ipnkmifd^ng  ovraehres  reaHy  chosen,  we  did 
IB  A  due  coane  of  law  snefortn  oar  Mandamas, 
dkeefeed  to  the  plaintiff  and  the  aldermen ;  and 
there  is  a  retnm  made.    I  pray  these  may  be 

The  Mandamus  an4  Return  were  read. 

Ur.  WmLms.  Then  that  which  we  shall 
Mift  shew,  IB  the  groonds  and  reasons  why  we 
tbaugfat  thv  return  was  iaise,  and  thereupon 
koogfat  our  action.  We  shall  shew,  that  at  a 
eonmoii  hall,  held  for  the  election  of  sheriffii, 
the  deiendaai  was  in  nomination,  and  had  a 

Kat  Dumber  of  hands  and  voices  for  him. 
jj  call  Mr.  Gilbert  Nelson,  Mr.  William 
W^htman,  and  Mr.  Leonard  Robinson.  [Who 
all  appeared  and  were  sworn.] 

Mr.  Ward,  Mr.  Ndson,  pray  were  you  at 
the  Common  Hall  for  election  of  sherifis,  in 
the  Tearless?. 

Nehon,  I  was  at  the  Common  Hall  in  June, 
1689,  on  Midsummer-day. 

Mr.  WiiUami.  Pray,  Sir,  will  you  tell  us  who 
were  then  in  nomination,  and  how  they  did 
vnco&A  ? 

Nelson.  There  were  in  nomination  for 
aheiiflb,  be  that  is  now  sir  Dudley  North,  then 
Mr.  North,  Mr.  Box,  Mr.  Papillon,  and  Mr. 
Dubois. 

Mr.  Ward.  Pray,  Sir,  who  had  the  majority 
of  hands? 

Neiton.  I  did  see  the  poll  books  after  they 
were  cast  up. 

Mr.  Williamt.  But  did  you  obsenre  the  hold- 
uv  up  of  the  hands  ? 

^dlaos.  Upon  the  holding  ijp  of  tha  hands, 
the  election  was  by  the  sheriffs  giren  to  Mr. 
PlapQloo  and  Mr.  Dubois. 

Mr.  Williams,  But  pray.  Sir,  upon  your  view, 
•nd  in  your  jodinnent,  were  there  many  hands 
IbrMr.PapUlon? 

Nelson,  I  guess  there  were  the  most  hands 
lor  him  and  Mr.  Dubois. 

Mr.  Ward,  What  say  you  then  to  the  sum- 
mine  up  of  tiie  poll-books,  that  yon  spoke 
of? 

Nehon,  I  did  see  the  books  after  they  were 
cast  op. 

Bfr.  Ward.  Was  there  a  great  number  for 
Mr.Fa^ikm? 

Nekon.  Yes,  there  was  Uie  greatest. 

Com.  iSerf .  What  books  ik>  you  mean,  Mr. 
Ndson?  . 

NeUon.  The  books  in  the  sheriff's  custody, 
8r. 

Com,  Serj,  But  did  you  see  my  books  ? 

Nelson,  That  was  upon  the  second  poll. 

Mr.  Ward.   Then  which  is  Mr.  Wight- 

Wightman.  Here  I  am.  Sir. 
Mr.  Ward.  Were  you  present  at  this,  com- 
mon-hall? Did  you  see  this  election  ? 

Wigktman.^  I  ican  say  nothing  to  the  elec- 

Mr.  Williams,  Were  you  at  the  Common- 
Ban  on  Midsummer-day,  1682  ? 
iPifgA(SMm.  loaanolsaytbatjSh:.    ^ 


Mr.  Ward.  Th^n  what  is  it  you  can  say  to 
this  matter  in  question  ?  Did  you  take  any 
poll? 

Wightman,  I  did  take  the  poll  in  one  of  the 
books. 

Mr.  Williamt,  Was  there  any  number  for 
Mr.  Papilk>n? 

Wightman.  There  were  S400  and  odd  lor 
Papillon  and  Dubois. 

Mr.  Thompton.  Who  were  in  nomination,  sir  f* 
Who  were  the  persons  poUed  for  ? 

Wightman.  Sir  Dudley  North,  Mr.  Papilkm, 
Mr.  Dubois,  and  Mr.  Box. 
.  Mr.  Ward.  What  say  yoo«  Mr.  Robinson  ? 
Were  you  at  this  common-hall,  in  1682  ? 

Robmson.  Yes,  I  was.    - 

Mr.  WilHams.  Who  were  named  to  be  sheriff 
then? 

Robinson.  Mr.  North,  now  sir  Dudley  North, 
Mr.  Ralph  Box,  Mr.  Thomas  Papillon,  and  Mr. 
John  Dubois,  they  four. 

Mr.  Williams.  What  number  had  Mr.  P^ 
pillon  for  him  ? 

Robinson.  I  never  saw  the  poll. 

Mr.  Ward,  But  upon  the  view  in  the  hall, 
in  your  opinion,  did  you  look  upoh  it  as  a  doubU 
ful  case  which  was  eleoted  ? 

Robinson,  By  the  hands,  I  judged  the  ma- 
jority was  much  more  for  Mr.  I*apil]on  ami 
Mr.  Dubois,  than  for  the  other  two. 

Mr.  Williams.  So  you  think  in  your  judg- 
ment? 

Robinson.  Upon  my  oatb,  that  was  my  opi-  • 
nion. 

Mr.  Williams.  Well,  my  lord,  we  must  rest 
it  here,  unless  they  gi?e  as  further  occasion. 

Att.  Gen.  You  say  the  minority  was  for 
Papillon,  and  Dubois:  pray  was  the  elecUon 
declared  at  that  time  by  the  mayor  and  alder- 
men, or  was  there  a  poll  demanded  ? 

Robinson,  Mr.  Attorney,  first  the  question 
was  put  for  the  persons,  then  the  sherifib  de- 
clared their  opinion,  and  a  poll  was  demanded, 
and  a  poll  was  granted,  and  the  sheriffs  went  * 
with  ue  common  serjeant  up  to  the  court  of 
aldermen,  and  acquainted,  them  with  it ;  and 
then  they  aQ  came  down  again,  and  declared 
that  there  should  be  a  poll . 

Sol.  Gen,  Who  were  the sheiiffs  then,  pray 
Sir? 

Robinson.  Mr«,  Alderman    Pilkington,  and 
Mr.  Samuel  Sbute ;  and  in  the  evemng,  after 
the  poll  was  closed,  the  books  were  nutpbered  > 
up,  the  sheriffs  came  down  upon  the  hustings, 
and  declared  the  numbers ;  and  then,  as  I  re- 
member, the  numbers  declared  for  Mr.  Papil- . 
Ion  and  Dubois  was  above  SOOO,  and  the  num- 
ber declared  for  the  other  two,  was  some  hun- ' 
dreds  under  2000. 

Mr.  Ward.  My  lord,  we  leave  it  here. 

L.  C.S.  Will  you,  that  are  for  the  plaintiff, 
say  any  thing  more  to  it  ? 

.  Att.  Gen.  Yes,  my  lord,  we  have  more  evt- ' 
dence  to  bring  in  answer  to  what  they  htft» 
brought  here.  My  lord,  that  which  they  would 
excuse  tbemsel? es  by,  is>  that  there  was  a  pro*  * 
bable  causs ;  but  that  will  ftul  them,  if  it  bs. 
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Wt  obserred  wbtt  dotb  appear  npon  their  own 
CFideoee.  It  is  true,  where  a  man  hath  a  pro- 
bable right,  he  may  sue.  But  this  matter  here 
eonteded  for,  was  nerer  such  a  right  as  a  man 
may  sue  for.  No  man  can  ever  shew,  that 
Ibr  the  sfarieralty,  an  office  of  burden,  an  of- 
fice of  hazard,  and  an  office  of  chai^  and  ex- 
pellee, any  mftti  did  ever  sne,  so  little  ground 
'  of  reason  had  they  to  bring  this  action  for  this 
<lffii3e.  And  then  for  their  title  to  the  office, 
that  will  appear  but  very  weak.  They  pre- 
tead  fiiat  my  lord  mayor  and  aldermen  could 
not  try  the  riffht  who  was  elected  truly  and 
ilghtfuHy,  and  they  bring  this  action  to  try  it, 
and  then  they  produce  someof  the  men  that 
held  up  their  bands,  apd  in  their  opinions,  gen- 
Itaten,  they  say,  the  election  fell  upon  PapiU 
lon  and  Dubois.  But,  gentlemen',  that  my  lord 
ifill  tril  you  is  nothing  at  all  of  title,  but  a  poll 
vas  demanded,  and  by  that  it  most  be  decided. 
Then  one  of  their  witnesses  tells  yon  a  story  of 
wbftthe  sheriffii  did  upon  the  poll:  but  all 
Ihat  is  nothing  too.  For  we  tell  you,  and  shall 
prove  it,  that  those  shenflb  did,  in  a  riotous 
i|llkoner,  assume  and  take  open  themselves  the 
■upreikie  government  of  the  City,  and  would 
bave  excluded  my  lord  may  or  from  it.  But  all 
their  pivdeedings,  and  all  that  they  call  a 
|K>U«  was  vmd,  and  can  make  no  title  to  any 
thing  at  all. '  It  was  a  bare  dispute  of  a  factious 
p«tty,  to  subvert  the  orderly  government  of 
the  cky.  There  was  no  probability  of  title 
or  ri^t  coaki  be  gained  by  it.  For  the  chief 
magtstrate  of  the  city,  for  the  time  being,  ever 
<|id  dureet  the  poD,  and  all  the  proceeding's' 
jlpon  election  of  officers.  And  when  he 
did  so  in  this  ease,  we  shall  prove  to  you  there 
was  not  any  considerable  number  (that  is,  not 
twenty  men)  to  give  any  pretence  of  title  to 
this  ^ntieman,  that  thbs  sued  for  this  office. 
B«t  indeed  in  that  most  riotoas  assembly  one 
of  tfaan  dnt  ever  was,  they  do  pretend  to  be 
elMed :  but  we  shall  shew  that  for  that  riotous 
Mseoibiy  they  were  convicted  here  as  rioters 
H^on  an  information,  and  fined  to  the  kin^  for 
iL  And  I  could  tell  them  of  a  like  case  or  an 
iUegal  tkle  ;  a  man  goeth  by  a  folse  oath  to 
get  a  possession  of  goods,  takes  out  a  capias, 
tmA  with  others,  getting  into  a  house  to  arrest 
Iht  party,  he  then  carries  away  all  the  goods, 
fllid  open  this  possession  would  set  up  a  pre- 
ttftce  of  title.  But  upon  an  itifonnation  for  a 
riot)  he  was  severely  punished  for  it.  Mr.  Pa- 
pilloiiy  if  he  had  thought  he  had  had  a  good 
tide^  or  canse  to  bring  this  action,  he  would 
have  Employed  better  instruments  to  have  pro- 
ceeded in  it  The  attorney  lie  makes  use  of, 
whe  n  it  but  Mr.  Goodenough  P  One  who  did 
toot  tive  within  the  city,  nor  had  any  thing  to 
do  in  it^  till  brought  into  office  as  the  great  in- 
sQUment  of  Mr.  Bethel  in  his  actions,  and  a 
great  plotter  in  the  lat6  horrid  and  dreadfld 
coiiapiniey.  And  this  diuse,  how  is  it  ma- 
nugei  f  Not  by  any  counsei  of  worthy  men  of 
'  the  robe,  or  grave  citizens,  but  by  a  cab^l  of 
tkifiy  er  forty  rioters,  most  of  them  in  the 
ffManiatioo  proeeribed  as  traitors,  iwd  run 
4     '  i 


away  from  justice  npon  the  discfn^ery  ef  tte 
plot.  All  this  speaks  maKee,  and  Ae  worst  of 
malice,  the  thing  itself  speaks  it,  t6  pMend  • 
title  with  so  little  or  no  ground.  For  yeitt 
plainly  observe,  ^tiere  is  no  title,  bat  this- not* 
ous  assembly  to  ground  their  pretences  upon. 
In  the  prosecution  of  this  action  there  was  no 
order,  whatsoever  they  pretend,  for  to  take  an 
appearance,  I  mean  by  those  diat  really  werO 
at  the  bottom  of  the  design.  Ftr  the  fort^ 
men  at  the  consult  at  Rnssel's  did  not  tneet,  to 
be  sure,  to  give  order  for  an  appearance.  No, 
they  h^d  other  work  to  do.  An  appearanoo 
would  not  do  their  work :  for,  as  Mr.  Keeliii|^ 
at  lai'ge  could  exphiin  it,  they  took  all  oppor* 
tnnities  to  rise  and  make  a  mutiny,  and  take 
advantac;e  of  the  mobile  and  distnrbaaees  to 
bring  about  their  main  plot.  They  did  not 
care  five-pence  for  the  appearance:  botwhea 
the  soldiers  were  up,  then  ^the  plot  was  spoil* 
ed,  and  then  my  lord  may  go  home,  if  ho 
will.  Gentlemen,  we  shall  prove  what  1  havo 
opened  to  you,  though  lam  penraadednot  ono 
of  you  but  know  it  as  well  as  I. 

SoL  Gen,  Shew  the  records  of  the  oonrie* 
tkm  of  die  riot. 

L.  C.  J,  Hold,  Iflr.  Solicitor,  I  teU  yon  be- 
fore hand,  that  as  I  stopped  them  fiom  ofging 
the  trial  for  the  riot  as  any  determination  of 
the  right  of  election,  or  as  any  ways  tending  to 
the  question  now  before  us  ;  so  I  mdst  not  let 
yon  neither  enter  into  that  matter.  The  busi- 
ness of  the  indictment,  conviction,- and  sentenoO 
upon  the  rioters,  makes  nothing,  either  to  the 
right  of  election,  or  this  right  of  notion. ,  And 
therefore,  as  I  said  to  Mr.  Ward,  it  was  no- 
thing to  the  purpose  to  mention  it  on  that  side : 
so  it  is  to  no  puqiose,  I  must  tell  you,  to  men  « 
tion  it  on  the  other  side.  For  it  was  no  deter- 
mioallon  of  the  point  of  right  one  way  or  other. 
And  he  could  not  give  it  in  evidence,  that  that 
was  a  litigation  ot  the  matter  in  dispute,  and 
upon  the  decision  of  that  indictment  (till  which 
he  ap[>rehended  he  had  a  right)  he  found  it  was 
against  him,  and  so  desisted.,  No,  the  right,  I 
say,  was  not  at  all  afiected  hy  that  trial,  ono 
way  or  other.  For  ad mitting  they  had  a  right, 
or  you  had  a  right,  yet  the  gaining  your 
right  must  not  l^  attempted  in  a  wrongful 
manner,  but  they  had  a  lawful  way  to  ooiuo 
by  their  right,  and  if  the(y  pnrsoed  that,  well 
and  good  ;  if  not,  ilien  they  must  take  what- 
comes  of  it. 

AU,  Gen,  My  lord,  that  right  was  hMisted 
on  by  them  as  the  probable  ground  of  their 
action  ;  and  that,  we  say,  was  no  right. 

X.  C.  J.  Therefore  it  is  to  no  purpoee  to 
urge  it. 

Sol.  Gen,  But,  my  lord,  with  suhmissioii, 
our  answer  to  th^r  ^tle  is,  that  there  was  no 
colour  of  pretence ;  and  thisconvictkm  proves  it» 

L,  C.  J.  No,  Mr.  Solicitor,  that  is  not  any 
evidence  one  way  or  other. 

SoL  Gen.  If  your  lordship  please,  it  do* 
8tt^>ys  their  tiery  title,  vrhkh.  is  the  number  of 
the  poll. 

lu  C.  /.  Uai  I  Ao  tting  i«  aopfadB,  g^ 
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ine^ai  Mjr  timf  csu  br    You  or  Uwy 
dbd  y«t  do  a  tbihg  tlMl 


■ij  teres  good 
sakofal  to  briiv  ike 
BttibeothopiaiiibiiigfTOii'fiNr  that  unlawful 
tfttMtio  endcnoo,eidioragauiMorforthe 
iMe^MrdallidetenBioeitfbr  you,  or  agaiost 
j«. 

M,  Gtn.  My  lordj  we  submit  to  ^rOur  lord- 
iUp'sdiracdoDs  iuit.  Butthea  tms  we  say 
H  <,  the  cMtioii  DOW  is  rsduoed  to  this  point : 


I  were  any  probable  cause -ror  the 
suit  affaiost  the  plaintiff?  They 
I  upon  Uthat  there  was,  from  two 

grandBL  They  call  witnesses^  who  declare 
ttefwcRofopioioB,  that  the  defendant  had 
ikrigkof  electtoii  by  the  botdioff  up  of  the 
ktnds.  That  is  one  or  the  prohnbTe  causes  of 
Ibariuit.  Now  that  is  dearty  gone  by  this 
■D^  point,  whether  the  election  was  deter- 
Based  opbn  that  holding  up  of  the  hands,  or 
%ireBttoapoU  to  decide  it?  If  they  went 
liapeil,  then  it  is  clear  the  right  of  election 
wu  ast  determined ;  and  he  c<»uld  have  no 
1^  to  be  sfaefiff  upon  the  holdine  up  of  the 
UMh.  Then  they  went  a  littfe  fitftner,  and 
tiered  in  evideaoe  the  sheiifis  poll  books,  or 
tiwaambers  talcen  out  of  them,  wherein  they 
aj)  the  minority  was  for  Mr.  Papillon,  and  so 
thtfttipon,  say  they,  we  brought  our  action. 
9<w,  to  that  fl<ge<$tioo  it  is  proper  foi^  us,  with 
tebooiBion,  my  lord,  to  answer  it,  that  that 
tebe  no  BMBOer  of  cause  of  action  in  the 
«wid ;  because,  say  we,  that  was  no  part  of 
the  efection  at  all;  nor  was  it  at  all  to  gorem 
the  question  of  right  one  way  nor  other,  it  was 
taviberof  nauDes  talqea  out  of  the  regular 
eon  upon  elections  jby  persons  that  had  no 
Hiai  aothoritjr ;  nor  was  it  ^uch  a  method,  as 
*tta  fiHudalioD  to  ground  any  opinion  upon 
Me  way  or  other,  mueh  less,  such  a  one,  as 
vmU  be  a  cause  of  action.  These  we  all  the 
(Isolds  they  went  upon.  The  first  by  their 
•va  shewing,  was  no  g^und  at  all ;  for  there 
vib-DO  *det£frmination  of  the  right  upon  the 
view,  but  a  poll  w^  agreed  upon  :  the  other; 
Keshan  call  witnesses  to  prove  was  irregular, 
«■<  ss  not  legal/  Swear  Mr.  Town>Clerk. 
[Which  was  done.] 

AtL  Gen.  Pray,  l?u->  will  you  give  my  lord 
BBrf  the  jury  no  account  who  is  to  govern  the 
9«0  spon  the  election  of  sheriffs,  or  other  o^- 
^Qs,  at  the  eonunon-hall  ? 

IW-C/er*.  Mylofd,  I  never  knew  a  poll 
"Ml  Aerife  till  about  five  or  six  years  ago ; 
ttd  that  was  the  first  poll  that  ever  I  knew, 
*^  it  was  between  Mr.  Jenks  and  sir  Simon 
^m,aod  indeed  it  was  the  first  that  ever  f 
■I  read  of  in  any  tiaie  within  the  city  of  li>n- 
>0B-  i  think,  I  have  seen  the  entry  of  all  the 
2^^^«&s  ei'  sberiflb,  that  are  extant  in  our 
Mu  ui  all  times }  and  I  think,  I  did  never  see 
«*BJ  of  those  entries  one  poli  that  was  ever 
WD  lor  therifis ;  it  is  only  mentioned,  Such 
•■one  elected  by  the  mayor^  by  prerogative, 
^  totik  an  One  by  the  eotamolialiy .  Among 
**w  &Mib  of  the^Hy 's,  then  is  ah  oM  book, 
M  «  aUed   by  the  jiamo  of  libsr  AUms, 


which,  MddQg  of  the  constitntioB  bf  %\^ 
oomnioa«>iiall  for  the  election  of  sheriflb,  says^ 
'  Ftrat  of  all  the  mayor  ahajl  choose  one  o^ 

*  the  sheriib  for  London  and  Middlesex,  for 

*  whom  he  will  answer ;  and  then  the  com« 
^  monah^  shall  choose  another  to  join  with 
'  him,  tor  whom  they  will  answer.  And  if 
^  there  arise  any  di£Gerence  between  them,  who 

<  is'deoted,  or  not  eldcted;  it  shall  be  deter" 

*  rained  in  the  same  manner  4ts  it  is  in  com- 

*  mon  council/  This  is  all  the  notice,  that  I 
find  in  anv  of  the  oity -books,  thiit  looks  like  a 
deciding ue  election,  when  disputed,  by  a  poll. 
Now  in  aaother  chapter  of  that  book,  wheta 
the  common-Qpuncil  is  mentioned,  it  is  said, 
*"  If  there  be  any  divis&sa  of  opinions  ia  tha 

<  common  ^council,  the  common-seijeant  an4 

*  the  town-clerk  shall  exsxune  every  man  se- 

*  verally,  what  their  opioiion  is>  which  is  by 

*  way  of  poll  at  this  day  when  we  had  a  oom- 
*'  moD-Gouncil.'.  But  till  that  time  that  tha 
poll  i^sta  between  Mr.  Jenks  ai^  sir  Simoa 
Lewis,  I  never  knew  any  poll  for  shohfib,  and 
that  poll  was  taken  immemately  by  tellin^na 
and  tne  other.  For  my  lord  moyor  and  aJdsr* 
men,  as  soon  as  ever  they  come  upon  tha 
hustings,  make  proclamation  to  have  tne  live- 
ries  attend  for  such  elections,  and  then  with* 
draw,  aiAi  leave  the  shenfls  and  the  commoQ 
Serjeant. 

AH,  Gen,  Sir,  the  course  is  very  woU 
known,  I  suppose,  to  the  gentlemen  of  tha 
jury.  But  pray,  did  any  f^rsons  poll  at  my 
lord  mayor's  books  for  Dubois  and  Papillon  P 

Toicn-Clerk,  Not  that  I  know.  As  to  thi« 
poll,  my  lord  mayor  caused  the  common-hall 
to  be  adjourned  to  such  a  time*,  and  after  that 
sent  for  the  common-aerjeapt,  and  myself,  ami 
required  us  to  ^  got  bookiB,  to  take  the  poll 
for  Mr.  Box,  Mr.  P&pillon^  and  Mr;  Dubois ; 
as  fer  sir  Dudley  North,  he  was  not  to  be  polleld 
for,  he  being  chosen  before,  by  the  prerogative 
of  the  lord  mayor,  and  my  lord  mayor  and' 
aldermeh  declared  him  fully  elected ;  and  ui»o0[ 
that  he  was  <»dled  out. by  public  proclamatioQ 
upon  the  hustings;  to  come  and  takfe  the  office 
upon  him,  as  is  usual  in  such  cas^^  But  we 
had  directions  to  provide  books  to  take  the  poll 
for  ftlr.  Box,  Mr.  Papillon,  and  Mr.  Dubois ; 
and  we  did  so,  and  took  the  poll  for  these  thi^ea 
gentlemen,  and  upon  closing  of  the  poll,  wa 
all  of  us  sealed  up  our  books,  and  oelivered 
them  to  my  lord  mayor,  and  at  a  common- 
hall  afterwfUfds  be  did  declare  Mr.  Box  to  ba 
diosen  the  other  sheriff,  to  he  joined  with 
sir  Dudley  North :  the  poll  was,  as  it  always 
ought  to  lie,  by  the  direction  of  my  lord  mayor, 
and  the  sherimi  are  but  officers,  and  not'^tha 
judges  and  managers  of  the  poH,  without  my 
lord  mayor's  direction. 

L,  C.J,  What  say  ^oa  to  it,  gentlsniBpf 
Have  you  any  more  evidence  i 

Ser|.  Maynard.  My  Lord  hndGentlenwa^ 
Here  has  been  much  aaid  in  this  Oaus^  that  is 
nothing  to  the  purpose.  As  aaiticulaclyj  that 
which  the  phuntiff's  cooasel  did  last  insist 
apon^  who  took  the  poll,  and  who  hiMi  light  tQ 
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take  the  poll  or  not,  k  not  anir  thk^f  to  ^ia 

aueatioii :  this  action  is  not  at  all  ooncerned  in 
tiat  matter.  For  whatflaer^r  the  dispute  was, 
and  whichsoever  ba4  the  right)  and  because  it 
was  a  dispute,  eome  it  may  be,  could  not  poll 
at  the  one,  and  others  would  not  poll  at  the 
other,  yet  the  lifting  up  of  two  thousand  hands 
might  make  him  tbink  that  he  was  chosen 
aheriif;  and  there  lies  the  cause  of  his  action, 
bis  apprehension  of  a  rigfht :  vour  lordship  did 
'object  this  to  us,  Wheerer  before  brought  such 
an  action  as  ours,  and  did  sue  to  be  sheriff  of 
London,  a  place  of  charge  and  trouble  ? 

£.  C.  J.    No,  I  did' not  make  it  -as  any  ob- 
jection.   I  ask^  your  witness,  Cornish,  that 
Suestion   indeed,   tor   some   reasons  that    I 
how. 

Serj.  Maifnard*  Tliat  may  be  objected  in- 
deed to  the  prudence  of  my  client,  ftlr.  Pa- 
pillon,  to  desire  such  an  office:  but  that 
'  proves  nothing  of  malice  in  bim  against  the 
plaintiff,  for  if  he  were  never  so  unwise  as 
to  desire  it,  if  he  had  a  ri^ht  to  it,  or  thought 
he  had,  it  is  not  a  mauicious  thing  in  the 
eye  of  the  law,  for  him  to  take  his  legal 
'  course  for  it.  And  then  the  objection  that  is 
made  of  the  instruments  that  were  used:  our 
attorney  Goodenoogh  is  in  a  plot:  what  is  that 
to  us  r  There  is  not  the  least  suspicion  upon 
«s.  He  is  a  bad  man :  but  that  duth  not  make 
,  all  his  clients  bad.  But  the  question  now  be- 
fore you  is,  first,  Whether  there  were  any 
probability^of  a  cause  of  action?  Secondly,  if 
there  were  not  a  probable  cause ;  yet  whedier 
tiiat  action  was  grounded  upon  malice  ?  What 
malice,  I  pray,  is  there  in  tliis  against  my  lord 
mayor,  to  desire  an  appearance  of  him,  when 
k  is  conceived,  thou|flt  upon  mistake,  that 
there  is  cause  of  action  aoainst  him?  We  did 
feot  pi^ess  bim  to  give  us  bul  to  our  action,  or 
threaten  else  to  arrest  him :  no,  it  was  a  de- 
cent rather  .than  an  irreverent  application  to 
him.  If,  then,  there  be  not  both  concurring, 
want  of  title,  or  probable  cause,  aod  malice 
too,  this  action  of  the  plaintiff's  is  without 
rround.  No  man,  that  lias  any  sense,  if  be 
knows  he  has  a  clear  title  against  him,  will 
bring  an  action ;  but  theusfh  it  should  be  clear 
against  him,  yet  if  he  do  bring  an  action,  but 
Dot  vexatiously  and  maliciously,  that  cannot 
subject  him  to  an  action  ;  that  would  frighten 
men  from  bringing  actions 'Upon  doubtful' mat- 
ters, which  certainly  is  lawful  for  any  man 
to  do.  Now,  what  miilice  is  proved  in  the  de- 
fendant against  the  plaintiff,  the  jury  here  are 
judges  of.  If  we  were  criminal  in  the  manner 
of  our  proceedings,  they  might  come  before 
your  lordship  in  another  way ;  but  sure  this  is 
not  the  way ;  nd  if  it  should  be  actional,  and 
we  likewise  subject  to  be  punished  as  a  cri- 
ttinial,  then  we  should  sofrer  twice  for  the 
aame  fault.  Now,  gentlemen,  upon  this  action 
'  we  wee  not  to~  be  fined ;  but  they,  if  tliey'  can, 
ire  to  shew  what  damages  the  plainiiff  sus- 
tained by  our  action ;  and  if  what  we  have  said 
do  not  satisfy  you,  that  we  had  probable  reason 
far  what  wa  jid,  then  you,  o^  your  oaths. 
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are  to  give  him  what  damsges  you,  10  your 
consciences,  think  he  has  received  by  it 

Mr.  WiUiamt.  My  lord,  if  your  lordsbip 
please,  I  would  a^  one  question  of  Mr.  Town- 
clerk,  as  to  the  right  of  managiag  the  elec- 
tion. Sir,  you  have  obser?ed  many  comtoon- 
halls  for  elections  ? 

Tmnderk,  YeS,  Su*,  I  have  for  these  twelve 
years. 

.  Mr.  WUlianu.  Did  the  common-haH  e?er 
go  to  a  poll  upon  an  election,  before  thii  tinis 
that  you  know  of? 

Townclerk.  Never  but  once  for  the  electiooi 
of  sheriffs,  I  say. 

Mr.  Williams,  I  speak^  Sir,  of  any  sort  of 
poll ;  fur  I  suppose  you  do  not  eall  the  boiding 
upofhandsapoli. 

Tawnclerk,  Mr.  Jenks's  P9II  was  the  fint 
that  ever  1  knew  forsherifis. 

Mr.  Wiliiiuiu.  Well,  Su-,  was  that  managed 
by  the  sheriffs,  or  by  my  k>rd  mayor,  or  by  yw, 
and  the  common  seijeaut ;  or  who  was  it  by  ? 

TomncUrk,  Sir,  the  mayor  and  aldermes 
withdraw,  and  leave  the  sheriffs  to  view  tbe 
election  by  the.  bands ;  and  the  common  serr 
jeant  propounds  the  i^uestion,  <'  So  many  qf 
you  as  will  have,"  &c. 

Ms.  Willicuus.  By  wlioee  direction  doth  hp 
propound  the  question,  pray? 

Tow/iclerkl  By  the  4irectM>D  of  the  commcai 
hall,  1  take  it. 

Mr.  William.  But  if  a  question  do  am 
upon  an  election,  so  that  it  cannot  be  dedded 
by  the  view,  but  they  go  to  a  poll,  who  ista 
manage  that  poll? 

Tmoncltrk.  The  oflkers  of  the  ciiy,  bf 
direction  of  the  lard  mayor. 

Mr.  WilliwM.  That  poll  you  speak  of,  fsft 
Lewis  and  Jenks,  was  that  managed  by  any 
body  but  by  the  sheriffs  ? 

Townclerk.  It  was  managed  by  the  sheriff 
and  the  common  seijeanty  in  the  aocustOBQd 
manner. 

Mr.  Williams.  How!  in  the  acCustoiDSil 
manner;  when  you  say  that  was  the  first  that 
ever  you  knew  !* 

Townclerk.  Itwasso^fbr  sheriffs;  but  then 
have  been  polls  for  other  officers. 

L.  C.  J.  Why,  JMr.  Williams,  every  body 
knows  tliat  well  enough,  that  tl^  sheriffs  are 
coucemed  in  the  management  of  the  electiaD, 
or  the  poll,  as  all  the  rest  of  the  officers  of  tbe 
city  are,  under  my  lord  mayor ;  and  the  com- 
mon Serjeant  consuhs  with  thf  sherifls  offioerv 
and  people  iibout  him,  upon  tli«  view. 

Mr.  Williams,  Pray»  Sir,  do  you  remember 
the  election  of  Mr.  Bethel  and  |lr.  Cornish  ? 

Townclerk.  Yes,  Sir,  there  wfs  a  poll  tbeie 
too ;  tiiat  was  the  year  afler. 

Mr.  William.  Who  maoagt^  that  poll?' 

T<mnclerk.  The  sheriffs,  and  the  cemmsn 
Serjeant,  and  1,  did  agree  to  take  it  thus  in 
two  books,  whei-eof  one  was  with  the  one  she- 
riff; and  the  otlier  with  the  other  sheriff,  at  the 
two  ends  of  the  hall. 

Mr.  Williams.  That  was  taken  in  writis^l 
SIti  was  it  not? 
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TmKkrki  Y€S,8ir,aMlolherof  Jeokswas 
lnllV/HMTf.  Wereyoaoaoocrnediotakinff 

AMcier^  I  <Kd  anist  at  it  one  daj. 

Jfr.  IMiont.  Wlio  ordered  you  to  take  the 
fdllfailday? 

Tnmdefk.  Traly,  I  did  concern  myaelf  as 
fittleis  I  eoald  in  tnose  things.:  what  report 
vttiittde  to  the  court  of  aldermen,  I  cannot 
IcO ;  Iwt  one  day,  coming  into  the  hall,  1  had 
•ondndloeoncertt  myself  in  it ;  but  aome  gen- 
desttdid  pray  me  to  go  up  to  the  poU ;  and  1 

I&  WUHmu.  Sir,  upon  yonr  oath,  did  the 
fbcri^  direct  you  to  take  it  ? 

Tumwlerk.  I  really  think  they  did  not. 

Jtf r.  Witiiams.  Did  my  kfd  mayor  direct  yon  ? 

ToKncitrk.  No,  Sh*. 

Hr.  WiUiaau.  Did  the  aheriffs  manase  it  f 

Common  Serj  I  did  it  by  air  Robert  Ckiy  ton's 
toier,  who  was  then  lord  mayor. 

Mr.  WiUuBm.  My  lord,  all  that  we  say  to 
itifthis,  we  are  not  now  proving  our  nglit 
npon  which  we  brought  our  action ;  that  we 
Mttmit  unto,  it  ia  agvost  us,  we  niust  agree 
it:  tMitbethe  right  one  way  or  other;  yet  we 
ngfat,  from  a  supposed  right,  have.a  p-obeble 
oitse  of  acdon.  It  seems  to  be  a  doubtiui 
huiocss,  by  all  that  Mr.  Townclerk  has  said, 
«bs  has  the  tiffht;  for  all  he  knows  of^he 
coQitihition  is  from  Liber  Albus,  and  that  \h 
MBkewbat  dads.  You,  gentlemen,  hear  what 
is  said ;  the  thinfir  was  a  (juestMor  of  five  or  bix 
^ys,  uid  a  pusuing  one  it  seems ;  and  there- 
to we  micht  be  misled  into  an  apprehension 
dist  what  Uie  sherifisdid  was  right,  and  so  not 
It  all  concern  oiinebes  with  what  my  lord 

Trdid 
C.  J.  Mr.  Williams,  yon  talk  of  that  you 
io  oot  undentand ;  for  my  lord  mayor  was 
lot  there  at  that  titne  of  Jenks's  poll :  I  was 
cnmiKio  serieant  myself,  and  1  know  the  she- 
B&  have  uothing'to  do  with  it 

Mr.  WiUimu.  It  should  seem  by  Mr.  Town- 
cM  to  be  doobtftil,  sometimes  one,  and 
MiHtimes  another  did  direct  the  taking  of  tlie 
poll. 

L  C.  J.  But  you  are  out  still.  But  for  all 
dntj  thiB  is  nothing  to  your  right  of  action,  one 
«ay  or  other. 

.  Mr.  WiUutms.  My  lord,  I  most  lay  it  here, 
It  WIS  a  doubtful  thing,  and  we  brought  our 
«^  to  try  the  right;  but  afterwards  eon^ 
OQTiog  we  were  out,  and  had  no  right^  we  dis- 
CQDtinaed  and  desinCed. 

X-  C.  J.  it  was  so  &r  from  being  their  right, 
^  1  desire  you  to  call  me  any  one  witness, 
tbatoui  say,  before  Jenks's  time,  there  was 
^cr  a  poll  nir  sberifl^  or  such  a  |hing  thought 

Mr.  WilHami,  We  were  under  an  apprehen- 
■Mofa  right  in  them. 

•L  C.  J.  There  could  be  no  colour,  flot  any 
<>eb  apprehensiOB  iu  the  world. 

Mr.  WiUiami.  We  must  submit  to  your 
**»mp*sdir«ctionf. 


AtuOon.  Sodowe. 

8eij.  j|fayn«ff<2.  Whether  this  action  brought 
by  us,  was  malicious  ? 

Mr.  Ward^  My  k>H,  Mr.  Attorney  doth 
challenge  the  defendaot  to  shew  thdt  his  action^ 
was  brought  by  advice  of  counsel;  we  shall 
shew  it  was  with  good  authority  of  counsd, 
Mr.  Baker,  can  you  tell  whether  it  was  by  any 
advice,  and  whose? 

Mr.  B^ker.  It  was  by  the  advice  of  Mr. 
Thompson,  l^Ir.  Pollexfen,  and  Mr.  Wallop,  as 
1  have  heard.  . 

Att.  Gen.  But  you  hear  what  Keeling  says, 
there  was  a  party,  that  were  at  a  consult  about 
it,  and  that  were  concerned  in  it. 

Sol.  Gen,  My  lord,  we  have  done  on  both 
sides,  I  think,  and  submit  to  your  lordship'9 
directiou  in  it. 

Z.  CL  J.  Will  any  of  you  say  any  thing 
mere? 

Mr.  William.  No,  mv  lord,  we  iiave  done, 
we  leave  it  upon  this  evidence  to  your  lordsh^ 
and  thejury. 

Att.  Gen.  My  k)rd,  we  have  no  more  to  say 
for  the  plaintiff. 

L.  C.  J.  Then,  gentlemen  of  the  jury,  at 
my  brother  Maynard  said  in  the  beginning  of 
his  defence  in  this  cause ;  so  I  say  now  to  you» 
to  set  all  things  straight  and  right;  God  for- 
bid, that  any  heat,  ^or  transport  of  the  timei^ 
should  biing  us  into  that  condition,  but  that 
every  subject  of  the  king's,  that  haUi  a  righft 
of  bnngingan  action  at  law  against  another^ 
should  have  free  liberty  so  to  do.  And  the 
courts  of  justice  are  now,  and  I  hope,  alwavt 
will  be  so  open,  that  every  one  that  would  take 
a  remedy  prescribed  by  the  laiv  for  a  wrong 
done  him,  may  be  rec^Lved  to  briog  his  action^ 
which  is  a  le^  remedy. 

And  I  am  to  tell  you,  gentlemen,  tliat  nuich 
has  been  said  in  this  case  (which  1  .perceive  is 
by  the  conqourae  of  people  a  cause  of  ffreat  ex* 
pectation,  as  my  brother  likewise  said,)  whicli 
IS  not  at  all  to  thexase,  I  am  sorry  trulv  at 
this  time  of  day,  that  we  should  stand  in 
need  of  such  causes  as  these,  to  settle  and  keep 
people  in  their  due  bounds  and  limits.  But 
though  many  things  have  been  said  in  the 
case,  that  ave  quite  besides  the  natural  ques- ' 
tioB,  yet  they  having  been  made  dependencies 
upon  that  question,  and  because  it  seem<»  to  be 
A  case  of  such  expectation,  I  think  it  will  be- 
come  me,  in  the  place  wherein  I  am,  to  say 
something  to  you,  and,  according  to  the  best 
,ofmy  understanding,  tell  you  what  I  appre- 
hend to  be  the  legal  part  of  it,  stripped  of  what 
hath  no  relation  at  all  to  it.  And  if  I  shall 
omit  any  thing  that  is  material  on  the  one  sid« 
or  the  other,  h^re  are  gentlemen  that  are 
learned  in  the  law,  who  are  of  counsel  both  for 
the  niaintiff  and  the  defendant ;  and  I  srball  nol 
tbinic  myself  under  any  sort  of  prguclicein  the 
world,  if  they  take  the  liberty,  as  they  may 
freely  do,  to  mterrupt  me,  and  remind  me  of 
what  I  forget,  or  wherein  1  may  mistake.    * 

For,  Gentlemen,  I  assure  yoii;  for  my  own 
part,  I  would  not  have  the  law  lasde  subseniettl 
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to  tDv  purpose  but  ^  etaet  roYe  of  jmtioe.  I 
..troura,  to  the  best  of  my  understandtoff,  in  all 
cases  servarejtiM  iliiemnr,  preserve  tbe  law  and 
the  riffht  of  every  man  inviolable.  I  would 
jiave  the  law  of  the  land  to  be  the  measure  of 
my  own  and  all  other  men's  actions.  And  I 
hope  no  man  can  justly  (I  am  sure  I  do  not 
know  they  can)  complain  of  any  b[«acb  or  in- 
vasion that  is  made  m  the  courts  of  justice, 
Either  upon  law  or  right.  But  all  those  that 
have  the  administration  of  justice  committed  to 
.  them  by  tbe  government,  do  behave  themselves 
with  all  ec^uity  and  impartiality  towards  all  the 
Idng^s  subjects; 'and  thfelaw  has  as  full  and 
free  a. course,  and  justice  doth  evei*y  where 
take  place  as  much  as  can  be  deairedhy  any 
honest  and  good  man. 

Gentlemen,  in  this  ease,  that  you  now  are  to 
try,  I  must  first  of  all  tell  you,  that  this  busi- 
ness of  the  right  of  election,  one  way  and  the 
other,  bath  b^n  too  nrach  insisted  on  on  both 
aides.  And  I  speak  it,  because  though  I  my- 
self in  my  own  mipd  know  ^vhat  of  it  is  true, 
and  what  not ;  yet  I  conceive  it  not  so  proper 
to  be  mentioned  in  this  case,  it  being  no  legal 
evidence  to  the  point  in  question.  Now  it  is  a 
fluty  incumbent  upon  vouto  observe,  and  upon 
the  court  to  snifer  nothing  to  be  urged  so  as  to 
|iave  any  weight  with  you,  but  what  is  legal 
evidence.  That  yon  are  only  to  mind,  genUe-. 
men.  So  that  if  i  mention  to  you  any  point  of 
hctj  that  hath  not  been  given  in  evidence,  as 
having  a  true  relation  to  this  issue,  you  are  not 
f o  mind  what  I  say  to  you  about  it.  On  die 
otf^er  sid^,  I  must  likewise  acquaint  von,  if 
^here  be  any  difficulty  in  point  of  law  in  the 
case  \  you  are  to  Observe  the  directions  of  the 
court,  who  tvilt.  be  always  ready  to  assist  and 
direct  you  in  it.  Or  tbe  gentlemen,  that  are  of 
counsel  on  tthe  one  side,  or  the  other,  may 
have  the  matter  found  specially,  if  they  think 
iKereisfact  enough  to  be  found  to  ground  a 
question  upon* 

'  Therefore,  ^tlemen,  for  tbe  customs  of  the 
City  of  Ijondon,  as  to  the  manner  of  elections, 
pt  who  hath  die  rij|rht  to  manage  them,  they 
iie  not  at  all  material  to  this  business ;  and  if 
they  were,  there  is  never  a  one  of  you,  but 
know  it  as  well  as  we,  or  any  body  doth.  1 
myself  had  the  honour  to  serve  the  city  of 
London  in  the  places  of  common-seijeant  and 
recorder  several  years :  so  long  ago,  that  not 
Kbove  one  or  two,  that  sit  upon  the  bench  in 
the  court  of  aldermen,  have  been  longer  oon- 
yersant  in  Guild-hall,  or  know  the  customs  of 
London  in  those  matters  better  than  I  do. 

It  is  notoriously  known  to  all  that  hare  had 
kny  dealing  m  London,  or  been  acquainted  widi 
any  thing  there,  that  till  within  these  six  or 
•even  years  last  past,  the  lord  mayor  and  the 
ppurt  of  aldermen,  aod  the  common-hall  used 
to  g^.a  birding  for  sheriilff  (you  verv  well  know 
what  the  phrase  meims,)  and  pemaps  it  was 
liot  once  m  ten  times,  that  moee  that  were 
chosen  sherifis,  held ;  but  genferally  every  year,. 


other;  sothatnowaod  Aen  there  was  but  ane 
sheriff  chosen  for  a  great  while  Mcther ;  md 
now  and  then  never  a  one  from  Midsainimr- 
day  till  near  Michaelmas^  And  the  way  wav 
to  consider,  sooh  a  one  faalh  o^ost  meiMy  in 
his  pocket;  Oh,  then  put  him  upforsheriif: 
and  then  if  he  went  ofi,  then  another  weaU  bt 
found  out.  And  there  was  one  old  deputy  8a* 
vage,  that  used  to  keep  a  black  book,  that  wsold 
furnish  names  for  I  know  not  ^w  ^lany  doc* 
tiops.  And  who  should^  be^eri^  so  as  to  4i* 
vide  into  parties,  and  poll,  was  never  a  queii 
tion  before  such  time  as  Air.  Jenks,  thattlK^ 
speak  of,  came  to  be  put  up,  and  there  t^ 
dispi;te  b^«n  ;  ^en  the  faction  hfifpn  to  ap^ 
pear. 

Now,  if  any  man  offers  to  tell  me,  I  afipre- 
bended  always  it  was  the  aheriff 's  right  to  na? 
nage  the  poll;  I  would  ask  hint  how  tbsl  ev^ 
be  a  right  that  never  was  done  before  ?  Let 
them  shew 'me  any  one  inalSDce  of  a  poll  for 
sheriffs  before  that  time.  No,  it  was  notori* 
ously  known  when  the  polls  b^an,  persons  did 
not  think  the  shrievalty  such  an  office,  that  it 
was  so  earnestly  to  be  coveted  and  desireiL 
Polls,  indi^,  uKod  to  he  heretofore  fiir^tiis 
brjdgemasters  places,  that  ate  pUees  of  profit 
and  advantage ;  and  so  for  aleconners,  aiM  te 
like;  those  nave  been  often  in  your  time  and^ 
mine,  gendemen,  we  may  Tery  wett  remenlKr 
them.  But  this  office  of  sheriff,  peonle  wait 
not  heretofore  so  ambitious  of,  as  to  poll  for  it  ( 
but  tha  city  was  glad  if  diey  could  get  aaj 
worthy  and  fit  person  to  aecc^  of  it. 

And  for  the  management  or  tbe  eleetioa,  we 
all  can  tell  the  manner  of  it,  as  well  as  any 
thing  in  the  world.  After  niy  k>rd  mayor  ao^ 
tbe  court  of  aldermen  were  gone  off  the  bast* 
iagSf  and  retired  to  this  place,  the  commoa* 
Serjeant  staying  there  with  the  sheriffs,  used 
to  make  a  speech  to  the  common- ball,  a  le^ 
hearsal  of  what  had  been  before  said  by  tbe 
recorder;  and  then  received  the  nomination  of 
such  persons  as  were  to  he  put  to  the  qnoslioa 
for  election  from  the  common-hall.  And  npoi^ 
the  putting  of  the  question,  every  man  held  up 
his  hand  for  those  that  be  deeded  should  ba. 
chosen ;  and  if  it  could  be  decided  by  view  of 
the  hands,  well  and  good  ;  and  the  cemmoo*. 
Serjeant,  consulting  with  Uie  sheriffi  and  thos^ 
about  him,  declared  their  opinion,  that  tbe  also-, 
tion  fell  so  and  so,  on  the  one  side  or  oa  tbe 
odier ;  but  if  donbdul,  or  a  poU  demanded  bf 
any  one,  then  they  used  to  acquaint  my  km 
mayor  what  Was  4one  in  the  oomnidi-hall^ 
arid  thereupon  they  gave  order  for  declaring  the 
election,  or  granting  thepoill,  and  used  to  come 
down  to-the  hustings  for  that  purp^ ;  and  M 
one  ever  thought  that  either  the  common-aer-: 
ieantorthe  sheriffii,  or^suy  body  else,  but  nj 
lord  mayor,  had  tbe  pow^r  of  those  couiti; 
For  thfe  common  hall  was  always  saromone^ 
by  precept  from  the  lord  mayor ;  and  when  dw 
husmess  was  done,  or  was  to  be  put  off  to  so- 
other day,  the  common  criey  by  command  ftoii 


there  were  I  know  hot  how  many  elections .  the  lord   mayor  vn/tkem  prq^stamatxm,  *  Yfl«| 
XqpiftA  fixui^f  off,  or twearing,  or«ome  reason  Or  | '  good  men  of  the  livery,  ^  aaAy  d^Mtft-m 
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f  Ais  linet  aad  f^te  yo«r  iMevdanoe  heise 
^MnsBoh  ft  4*^9  er  upon  further  summwis.' 
Mnijr  e«ar  talkad  of  sumnoiiiiig  a  oohiidoii 
jplbjr  aoy  b«»d;jf  bvt  m j  loid  mmyur.  He  did 
khf  nitve  «f  bis  oflke,  aad  bewoolred  or  •d- 
jnrMd  it  Inr  rirtiie  of  ks  offioe.  All  tliis  is  as 
tmnmmfy  mbowii  lo  all  men^  that  know  any 
ffcii^of  London,  as  tjie  laces  of  you  of  tbe  jury 
Meisthe  people  befe,  or  to  qpe  another.  And  this 
peier  came  to  be  a  qoeo^os,  tiB  the  busiDeas  of 
fte  ^  betfreea  sir  Simoo  Lewis  and  Jenks 
mmt  oboHt,  wbiob  yoa  have  beard  of.    Mr* 

ailkm  bunself,  when  be  was  cbosep  ^ritf 
^  and  fined  for  it,  yns  chosea  ia  this  maur 
aer,aod  DO  other. 

•Mr.  Comisb,  be  oomesand  ffives  ev^idence 
tksttfae  oonmon-aeijeant  was  rickoDod  to  he 
Ihs  man  thai  managed  the  ohoice'  by  command 
mddireetioat^  the  sheriffs.  And  some  of  these 
eentiemeiiy  that  ba?e  been  produced  on  the 
IcfeodMit'a  side,  they  say,  tbey  have  looked 
opsB  it  as  the  sheriff's  business.  ^  But  alas-a* 
4iy,  h  belongs  to  neiiUer  of  tb^rn,  tbey  are 
krt  efieers  to  the  lord  mayor.  The  common* 
mgeant's  bosiaess  is  but  to  put'lfce  question 
plo  the  month  of  the  common  jerier.  In  so 
■ndi,  that  vbea  I  myself  was  momon^ser- 
Mst,  as  I  nsed  to  pass  b  v  the  ahnps  in  ]>>n- 
ioB,  tkey  Qaed  to  cry,  '  Aere  gli^  So  many 
^yoo  an  woi^  hare.'  It  was a^  jilain  a  road 
^thingB,  that  ererr  body  knew  irksfore  these 
tUnfa  uotowardly  Weeomeio^itfbDbrang^d 
pf  our  ftotisiis  wad  diTisions,  atfMbe  beat  of 
i^me  btaf  feHows.  Here  are  -afpinX  many 
aneiea*  ertiaens,  that  I  soe^  thalsJbitw,  and  so 
yen  do  all,  gentlemen,  that  tbis^  true.  So 
thA.  all  the  chscoorse  of  tliis  mattarssibut  floiu-- 
fdi  aad  ganuture,  and  doth  not  i^ct,  this  case 
at 'all,  one  way  or  other.  ^  /  !; 

Another  thtog,  gent)en>en,  balb'liBen  raigb- 
l3y  Inlked  of,  aud  urged,  and  ialsisled  upon 
both  by  plaintiff  and  defendant  M^ttd  that  is, 
the  defiendant's  right,  or  not  right  bl^idection  to 
ihe  ofiee  of  sberiff,  and  that  the  Y$^ii|ority  was 
on  fas  siile,  sa^  his  oounsel :  on  tbaiiither  side, 
fay  tbe  plaintiff's  counsel.  And  foTibe  settling 
4na  right,  he  Inou^bt  his  actioit  -gainst  tbe 
plsBitiff;  but  it  being  determin^ -^poo  the 
eoariclioo  ftr  the  riot,  there  is  no'  |{usk  thing, 
gentleaen,  as  that  it  was  theremfdeleittiined  : 
thni-canaot  be  a  delemiination  ofi;iiiyright  at 
alL  For  though  I  may  have>  a;5y9ht  to  an 
aflki.  ,'or  any  such  thing ;  yet  I  mapl^pursiio a 
lagal  method  to  attain  to  that  right^ttDfl  not  go 
■Rgirfar  ways  to  work.  1-%  / 

As  if  I  bave  a  right  to  come  into  ^dub  bouse, 
bfcanse  yoo  have  not  paid  mo  y9«»rent  (to 
amke  nay  thon^bts  and  meailiiig  lOteMigible  to 
yon  by  afiimiJiar  iastaaoe,  whicb».wiU  shew 
what  I  intend)  1  mn^  not  make  ariotf  and  turn 
ysn  by  violencQ  out  of  nosscssion.  libf  I  have 
a  legal  ooorse  to  come  by  my  rights  to:wit,  by 
^l^;ing  an  action^  and  evicting  ysit.r  But  if 
say  man  attempt  to  get  a  right  in  foi  rnqost 
inaaaer,  and  be  he  ininished  for  it  by  in  indict- 
Bwnterinlormation,  that,  I  say,  d^  not  deter- 
fa^  the  qoeHion  of  sight,  one  mr  or, ether. 


To  comeftfaenAo  tbe  issue,,  that  het^youa^ 
to  try ;  tbe  point  of  this  action  before  us  re- 
sdFCS  itself  into  a  narrow  compass,  and  ip.onIy 
this  in  short,  which  jrou  are  to  endulre  of^ 
whether  or  no  tlie  pkuotiff  was  arrestea  by  tb^ 
defendant  without  probable  cause,  and  OHiliT 
oiously  f 

Now  matters  of  malice  are  things  that  re* 
main  in  a  man's  heart ;  and  it  b  impossible  for 
me  to  discover,  whether  another  man  bath  a 
malice  against  me,  if  I  do  not  see  it  in  bis.  ac« 
tions.  Malice  being  .a  thing  that  is  internal^  ia 
not  else  discernible. 

Tberefoire  tou  must  consider  tbe  circum- 
stances that  do  attend  this  action  of  the  defen^ 
dant,  and  if  so  be  they  are  malicious,  then  yoa 
are  to  find  for  the  plamtiff :  but  if  they  ibr  tho 
defendant  have  offered  to  yoo  any  circmn- 
stanoes,  that  can  prove,  or  convince  yon,  tfa^ 
be  had  any  probability  of  a  c^ose  of  action,  and 
that  not  attended  with  a  malicious  proaobutMA 
of  that  probable  cause,  then  tbe  issoe  is  nubi 
tbe  defendant. 

This  is  tbe  right  question,  and  the  law  of 
this  action ;  and  tbe  iact  to  make  it  out  ono 
way  or  other  is  now  in  judgment  before  yon, 
upon  tbe  evidence  that  hath  been  given  on  bott^ 
sides. 

No^^  in  point  of  law,  1  am  to  tell  youy  and  ' 
that  you  must  observe:,  that  though  1  baure  ^ 
probable  conjectural  cause  of  action  against 
another  man  ;  yet  if,  to  obtain  mv  end  in  that, 
I  prosecute  him  maliciously,  with  a  design  to 
ruin  him,  or  to  nut  an  ind^fnity  upon  him,  or 
tbe  cbaraoterlie  oeara  in  the  pubbc,  or  nut  a 
hardship  or  difficulty  upon  him  (I  mean  hard- 
ship and  difficulty  in  point  of  tim^,  when  it«a 
probable  tlie  remedy  may  be  bad  at  another 
time,  and  the  same  thing  done  with  leas  kj^j 
and  less  trouble;  then  an  aotioo  viUllie  against 
me,  tor  bringing  my  action  in  such,  a  manner.; 
though  it  be  true,  that  I  had  a  oonjectuEsl 
causeof  action  against  him.  .     '  ■ 

,  As  in  the  case  that  was  here  in  this  court  the 
other  day,  of  Mr.  Swinnock  against  tbe  Ser- 
jeant, that  came  to  him,  and  told  him  in  bis  • 
ear,  that  he  had  an  action  against  him  ;  and 
this  wa^  unon  the  exchange :  tbereopofi  Mr. 
Swinnock  brings  his  action  for  this,  o^aioft 
this  man,  for  whispering  this  in  his  ear :  li'  be 
had  proved  any  malicious  intention  to  diagraoo 
him,  no  doubt  tbe  action  would  have  lien.  For 
Uioiigh  there  might  be  a  cause  of  action 
against  Swinnock,  yet  if  that  be  malicioi^y 
pursued  to  get  him  aivested,  and  held  to  bail, 
where  no  bail  is  required  by  «hiw  ;  or  with  an 
intent  to  disgrace  bnn  upon  tbe  Exchangewben 
it  might  have  been  done  elsewbeie,  or  at  ano- 
ther time,  this  irregtilar  malioioos  proceediqg 
win  bear  an  action.  Tbe  pursuing  malioions 
ways  to  obtain  a  right,  makes  a  man  obnoxioos 
to  tbe  action  of  tbe  party  so  prosecuted.  I  de- 
sire to  express  myself  bv  words,  that  may.  de« 
dans  my  meaning  as  iMainly  as  eaabe :  and 
ihope  1  do  So. 

Then,  gentlemea,  tahmg  it  tbns  as  «ho 
,«aBnael  for  the  ffauntiff  aay»  to  abew  that  the 
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defendant  bad  no  probable  canse  of  acdoo 
a^inst  tbe  plaintiff;  tbey  «ndea?oar  to  an- 
swer what  is  alledged  on  the  other  aide  as  their 
probable  cause.  And  therefore,  that  we  must 
consider  first,  what  is  said  by  the  defendant. ' 

They  tell  you,  here  "^^as  an  election  for 
iberiift  of  London,  at  Guildhall,  where  those 
persons  that  they  have  nominated,  were  can- 
didates, and  put  in  nomination  for  that  office. 
And  upon  that  nomination,  as  say  those  three ^ 
witnesses,  we  were  the  persons  'that  had  the 
-majoritjr  of  voices;  and  thereupon  we  appre* 
bend  ouiselves  chosen,  which  gave  us  the 
ri^t  of  action  :  so  the  defendant,  say  they, 
sheweth  some  probability  of  a  cause  of  action ; 
and  if  he  have  not  pursued  it  with  malice,  but 
in  a  regular  way,  tne  probability  of  tbe  cause 
doth  take  off  from  the  malice,  that  else  the 
Tery  bruising  of  an  action  without  cause, 
would  imply  m  itself.  And  they  say  true,  for 
J  must  repeat  it  again ;  if  I  have,  prima  facie, 
aprobabte  cause,  and  pursue  it  ^  legally,  no 
action  will  lie  against  me  for  it. 

But  then,  say  they  on  the  other  side  for  the 
plaintiff,  That  is  no  probable  cause  ;  for  you 
could  from  thote  traiiaaetions  have  no  such  ap- 
pr^ensions  of  a  right;  for  that  is  not  the 
measure  of  a  right  of  election,  or  a  rule  to 
guess  who  is  elected  by :  for  there  being  no 
decision  of  the  eleotion  upon  the  holding  up  of 
the  hands,  and  a  poll  being  demanded,  i^ereas 
the  usual  method  is  to  have,  by  the  lord 
mayor's  order  and  direction,  tbe  poll  taken  by 
aucnas  he  shall  appoint;  you  went  another 
way  to  work|  you  go  your  ways,  and  take 
bboicsto  yburselves,  and  come  not  to  the  fair 
determination  of  the  question:  and  they  bring 
Mr.  Town-clerk  to  prove.  You  have  heard 
what  the  evidence  is,,  and  you  are  judges  of  it. 

Now  take  it,  that  this  were  in  the  case  of  an 
office  of  profit  j  as  suppose  it  were  a  question 
between  me  and  John -a- Stiles,  for  the  place 
ofBridffemaster,  for  the  purpose,  and  a  poll  is 
deroaniled,  and  granted ;  if  they,  that  have  no 
authority,  shall  go  after  the  court  is  adjourned 
by  him  that  has  power,  and  take  a  number  of 
names  in  the^vray  of  a  poll  by  themselves,  and 
upon  that  come  and  say,  J .  S.  has  four  and 
*  twenty  hundred,  and  I  have  but  so  many,  that 
sure  is  not  any  probable  cause,  nor  a  right ;  for . 
you  have  ffone  here  out  of  the  known  and  usual 
method  of^uch  matters,  and  depend  upon  that 
which  can  give  no  foundation  of  right  at  all. 
Tlus  is  the  answer  that  is  given  to  that  by  tbe 
counsel  for  the  plaintiff. 

You  may  have  fifty  thousand  names  for  you 
after  that  rate,  and  yet  not  be  elected,  nor  have 
probable  icause  of  any  such  apprehension .  We 
all  remember  sir  Samuel  Sterling's  case,  which 
was  upon  the  denial  of  a  poirfbr  a  plao?  of 
'  profit,  that  is  to  say,  the  bridgemaster's  place : 
out  this  is  upon  a  wrong  poll. 

Suppoae  there  had  been  a  poll  granted  (as 
there  was)  in  this  case,  and  upon  that  poll  thus 
managed,  sir  Dudley  North  and  Mr.  Box  had 
bad  the  majority  but  by  a  very  few,  and  there 
]m4  been  anmcti<Ni  brouj^  m  suoh.  a  ease, 


here  w»  a  probable  cause  as  good  nioHbk 
case,  as  it  now  stands,  be^aose  someef  thent 
might  happen  not  to  have  legal  suffrages,  yet 
the  taking  the  poll  by  persons  of  their  own 
heads,  after  tbe  court  was  adioomed,  avtads 
all:  so  that  that  would  have  signifiMBd  nothing. 
You  are  to  consider  of  this  answer  of  tbdis. 

Theii  the  great  thing,  seBtlemen,  that  you 
are  to  observe,  is  this :  to  bring  an  action  akaa 
win  scarce  amount  to  a  proof  of  mafios; 
therefore  malice  being  in  tbis  issue  a  great 
point  of  fact,  you  must  weieh  tbe  evidence 
whether  the  circumstances  do  shew  it,  that 
there  was  malice  in  Mr.  Papillon.  If  the  cir« 
cumstan'ces  are  enough  to  amount  to  a  proof 
of  malice,  you  then  are  to  find  fbt  the  plaintiff, 
and  you  are  the  judges  what  damages  it  is  it 
togivehioi  for  that  injury:  he  has  hud  tea 
thousand  pounds ;  but  yon  must  do  what  yon, 
that  are  judges  of  it,  think  fit  in  it 

Come,  gentlemen,  it  is  best  to  be  phdn,  sad 
no  man  needs  to  he  thought  wanting  of  an  ap< 
prehension,  wliat  is  the  meaning  w  all  thees 
things. '  It  is  commonly  and  universally  knomi 
to  all  mankind : 

First,  That  no  man  ever  did  pursue  such  an 
action  as  this  is,  to  be  sheriff,  till  these  unbappf 
times,  wherein  we  are,  and  wherein  we  hsfs 
lost  that  quiet  and.  felicity,  which  I  pray  God 
we  may  be  restored  unta.  And  though  it  it 
trqe,  a  man  may  lawfully  sue  for  such  ao 
of^ce,  and  it  is  no  offence,  yet  it  looks  sons- 
what  extraordinary,'  and  that  a  man  has  a  miod 
to  do  something  unusual  in  the  place,  it  ii 
for  some  strange  purpose  or  other,  espectsHy 
when  a  man  has  nned  for  the  office  onee 
before,  as  we  all  know  Mr.  Papillon  did. 

Again,  It  is  notoriously  known,  That  for 
several  years  last ,  past  the  ^vernment  balb 
been  beset :  and  that  which  is  a  baser  thing 
than  ever  was  thought  of,  or  acted  ia  the 
highest  times  of  villany  in  these  kingddnis  (I 
mean  those  of  the  late  rebellion),  the  very 
methods  of  justice  have  been  corrupted,  aod 
all  to  serve  the  main  design  of  subverting  the 
government.  .  / 

Gentiemen,  this  is  so  black  a  wickedoetf 
that  no  honest  man,  that  has  any  sense  of  loy- 
alty, religion,  or  common  justice,  but  most 
tremble  at  the  very  thoughts  of  it.  Wh^n  we 
fee  such  fellows  as  are  obnoxious  totheaa- 
vemment,  known  dissenters  from  the  estaUisbed 
worship,  and  that  never  thought  of  confonnia; 
to  the  government,  or  the  laws,  civil  or  eooie- 
siastical,  or  complying  with  the  church,  bat 
only  to  capacitate  them  to  destroy  it;  naj, 
when  men,  that  are  taken  notice  of  to  beoom- 
mon  reproachers  to  the  government  ooder 
which  tbey  live,  shall  get  into  office  to  make 
I^oramus  juries,  and  to  enable  people  to  com-  * 
mitand  be  guilty  of  tbe  falsities  and  bssenesfes, 
that  human  natoreis  capable  of,  no  man  living 
that  has  any  ingenuity  or  goodness  in  him,  bat 
must  cry  out  against  it  ^ 

When  men  begin  to  take  oaths  to  saactiff 
villainy,  and  enter  into  dans,  and  dabs,  m 
cabals,  to  destroy  th^  wootniarcifulafkiPgai 
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mi  to  <Ksloi^  difllraol,  and  ofertluroir  tbe 
kitafgofOiHiieiitSy  whAtshalLwe  say?  J^ 
all  this  yov,  mil  ofyou,  geoUemen,  know  to 
fe  irae.  Was  k  nol  more  .safe  to  oommit 
taflOD  in  the  ci^,  than  to  ait  upon  a  bench  of 
JBtieeto  iHinfftfidtraitoratoiudgment?  Was 
tf  Ml  more  sate  to  oooapire  the  death  of  the 
iiagaDd  his  brother,  than  to  give  the  least 
fiawB,  or  Ittok  of  displeasure  against  one  of 
tboe  snivelting  saints?  Did  not  we  know  that 
nea  were  sanctified  to  be  jarymcn,  to  enquire 
ofeoDsptracies  against  the  king's  Ufe  and  go- 
fmmcnty  that  before  that  time  were  never 
dioughtfit  to  be  trusted  with  the  common  dis- 
courses  or  society  of  honest  men  ? 

Wlicn  men  were  thought  fittest  for  ofiices  of 
jnchh^  trB8t,aocordingto  their  beingthought 
capaUe  of,  aiyi  well-intended^  to  the  overthrow 
«f  the  goTemment :  do  not  we  all  know  this  to 
k  as  true  as  that  the  sun  shines  at  noon-day  ? 
Wb/etk  traitors  at  t^e  bars  were  in  less  danger 
of  being  coDTicted  of  their  treasons^  than  the 
judges  were  of  their  lives? 

fir.  I^pillon  knows  all  this  to  be  true  emi- 
Bendy.  When  packed  juries  were  grown  to  that 
hdght,  and  though  seven  or  eight  witnesses 
came  and  swortt  positire  downright  treason, 
the  traitor  could  not  be  by  these  men  so  much 
as  thoo^t  fit  to  be  accused  by  an  indictment ; 
Is  that  stupidity  in  villainy  were  things  brought 
kj  these  fellows :  nay,  so  far  were  the  proceed- 
ings in  courts  of  justice  tainted,  that  in  no 
caoimon  action  whatsoever,  that  came  here  to 
be  tcied,  but  cropped  hair  and  a  demure  look 
were  the  best  signs  of  a  good  evidence,  and 
fhie  bosineas  of  an  oath  signified  nothing,  pro- 
vided the  party  were  to  be  propped  up,  and  the 
faction  to  receive  an  aii vantage  by  it. 

POr  God's  sake,  GeotkmeD,  let  any  man  but 
aenonsl  J  consider  and  believe  that  there  is  a 
^ed  in  heaven,  and  a  dreadful  Day  of  Juc^^ent 
when  every  one  of  us  must  answer  for  every 

**- Tit  ot  our  hearts,  every    word   of  our 

and  every  action  of  our  lives;  and 
I  Idi  me,  what  horrid  impieties  these  are;. 
such  as  any  ordinary  ingenuous  person  would 
hinsh  and  tremble  at. 

And  i  would  have  Mr.  Cornish  to  consider 
vbetfacr  ever,  till  that  time  of  famous,  or  ra- 
ther infamous  memory,  that  he  and  his  feUow- 
Aeriff  Mr.  Bethel  came  into  that  office,  there 
Woe  ever  in  London  such  things  as  tavehi- 
letoms  of  juries,  or  clans  and  cabals  how  to 
pack  ftUows  together  for  such  wicked  pur- 
poses aa  these? 

Do  not  most  of  you  here  know  this?  And 
doth  not  every  one  of  your  hearts  and  your 
sonacienccs  agree  with  me  in  it?  How  far  un- 
like the  proceedings  of  those  times,  in  reference 
to  iuries,  were  from  what  they  ancientl  jt  were  ? 
I  have  tad  the  honour  to  practise  in  this  place 
iOMMig'  you  in  my  jAvfession,  when  without 
say  dtfturbance,  or  mixture  of  &ction  and  se- 
dition^  we  were  aU  quiet,  and  every  one  knew 
bis  di^,  and  justice  was  done  in  this  pkce  so 
jeguhny,  Ihit  it  was  .grown  to  a  common 
.il  thsM  were  any  cause  of  any 


difficulty,  they  would  use  to  say  to  one  bosth^r* 

<  Come,  we  will  be  so  fur  with  you  as  to  tiy  k 

<  b^  a  London  jurv.*  So  far  wasit  then  fimn 
being'  thought,  that  in  the  city  of  Londo» 
justice  should  be  corrupted^  that  the  ordinary 
juries  of  London  were  thought  the  best  judges 
and  most  impartial  of  any  in  the  kingdom.  I 
appeal  to  all  the  practisers  .of  those  tunes  that 
bw  me,  if  what  I  say  be  not  true. 

But  when  once  they  had  begfun  to  pick  and 
cull  the  men  that  should  be  returned  for  a  mnr- 
pose,  and  got  this  factious  fellow  out  or  one 
comer,  and  that  pragmatical,  nricked-eare4r 
snivelling,  whining  rami  out  or  another  cor- 
ner, to  orop  up  the  cause,  and  serve  a  turn, 
then  tnuy  p^ple's  causes  were  tried  according 
to  the  demureness  of  the  looks  on  the  one  side 
or  the  other,  not  the  justice  of  the  cause. 

Gentlemen,  I  take  myself  bound  to  tell  you 
of  these  things,  and  I  wish  I  had  no  reason  te 
it  ;^  and  especially  in  this  case  I  should  not  do 
it,  it  being  a  pnvate  action  between  ouin  and 
man,  were  it  not  for  the  ingredients  that  are  .in 
the  case,  and  any  man,  that  has  any  sens% 
perceive. 

Now,  then,  for  this  case  before  you,  Gentle- 
men, I  desire,  if  possible,  to  be  satisfied  in  one 
thing  or  two :  my  lord  mayor  of  London,  it  is 
true,  is  not,  nor  no  person  whatsoever,  bo  he  of 
never  so  great  quahty,is  exempt  from  the  law : 
if  he  owe  any  roan  any  thing,  he  is  bound  to 
answer  it  to  him,  as  much  as  any  the  meanesr 
citizen  of  London,  or  poorest  subject  the  king 
has.  But  is  he  to  be  arrested  jdst  at  such  a  time, 
because  he  is  chief  governor  of  the  city,  and  the 
action  will  sound  the  greater  ?  And  tiie  court 
of  aldermen,  are  they  to  be  arrested,  because 
they  are  his  ministers,  and  necessary  sobser* 
vient  assistants  to  him  in  his  s^ovemment,  m 
such  a  time  as  this  was,  when  toe  government, 
both  in  the  city  and  elsewhere,  was  surrounded  ' 
with  difficulties,  and  in  great  danger  on  all 
sides  ?  What  occasion  was  there  for  such  haste 
and  speed  in  this  action  to  be' done  just  then? 
Would  Mr.  l^iUon  and  Mr.  Dubois  have 
starved,  if  this  action  had  been  suspended  for  a 
while?  Sir  W.  l^ritchard  would  have  been  an- 
swerable to  this,  or  any  man's  action,  when 
the  year  of  his  office  had  been  out :  but  it  car- 
rieth  vengeance  and  malice  in  the  very  face  of 
it )  it  speaks,  that  therefore  they  would  do  it, 
bcMAuse  he  was  then  lord  mayor,  the  chief  per- 
son in  the  city  for  the  time,  and  thereby  they 
should  affiront  the  government,  iti  arresting  and 
imprisoning  "the  king's  lieutenant,  in  one  of  the 
highest  places  both  of  trust  and  honour.  And 
this  w^uld  be  sure  to  make  a  great  noise,  and 
the  triumph  of  the  action  would  make  their 
party  then  to  be  uppermost,  liaving  sot  the 
chief  governor  of  the  City  in  their  own 
dntcbes. 

Nay,  and  because  they  would  be  surb  ihsnr 
malice  and  revenge  should  take  place,  they 
take  the  very  scoundrels  of  the  party  to  be  em« 
ployed  in  this  great  work.  For  before  that  time, 
tbe  coroner  (as  he  tells  yon  himself)  used  to 
laakehis  warrants  to  the  eftoecs  ihat  usually 
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ifrerenediu  ttolranness;  Imt  tiere  he  mint 
hare  the  direction  of  the  attorney  >  nod  who  is 
Mntbut  Gdodenon&fh,  a  man  we  hare  all  beard 
enoa^  of;  and  then  Biirleigh  and  Keeling 
must  be  employed,  and  by  whose  advice,  but 
hy  Goodenougb  and  Nehbori/'s  ?  And  all  these 
Meals,  who  now  stand  attainted  of  treason, 
nrast  be  fetched  in  to  consalt  about  a  fit  man  to 
make  an  arrest :  and  there  they  pitch  uoon  this 
man  Keeling  for  one,  who  was  one  of  tne  prin- 
cipal conspirators  in  that  damnable,  hellish  plot 
against  the  king's  life,  and  that  of  his  royal 
hrotlrer ;  but,  by  the  blessing  and  Phmdence 
cf  Almighty  God,  was  made  use  of  as  a  great 
instrument  ofpreserring  those  pri^cious  uies, 
imdwitb  them  our  goremment  andrdigion, 
sad  all  that  is  dear  to  us,  which  hj  that  con- 
spiracy was  undermined,  and  f  wish  we  had 
not  reason  to  say,  and  think,  the  conspiracy 
ntiH'to  be  going  on.  But  I,  hope  in  God  the 
forenim^t,  as  estabfished  both  in  church  and 
Mate,  will  always  be  able  to  prevail^  maugre 
all  deskp)^,  and  those  that  are  engaged  in  them, 
4nr  its  ifestruction. 

Now  Keeling  tdls  you  he  scrupled  the  em- 
'  ployment :  No,  said  he,  I  desired  not  to  ha?e 
Uy  name  put  In,  because  I  was  never  con- 
cerned in  any  such  thing  before,  and  my  bu- 
mess  was  of  another  sort.  But  then  Mr. 
Goodenougb  {and  Mr.  Brome  the  coroner  no 
doubt  had  a  hand  in  it,  though  now  he  has  a 
tery  treacheMus  memory,  and  has  forgot  all 
that  was  done)  corned  and  tells  him,  you  must 
coatem  yourself,  and  do  this  thing ;  for  you 
have  a  trade  with  the  party,  and  it  wiU  be  ill 
laken  if  yon  do  not  do  it  And  bdng  asked, 
Vhom  he  meant  by  the  party  P  He  tells  yon, 
the  discontented  party :  and  he  explains  their 
disoontent  to  be  such,  that  tbcy  would  have 
kUled'the  king  and  the  duke.  Now  how  tar 
he  Was  engaml  with  that  party  is  pretty  well 
kn(vwn,  and  tnerefbre  if  he  bc^ed  at  such  a 
thing  as  this,  which  that  party  it  seem  swas  en- 
gaged in,  they  would  suspect  him,  and  so,  for 
me  party's  sake,  he  was  drawn  in. 

But  then,  when  this  thing  is  done,^ray, 
Cklitlemen,  do  but  consider  what  the  conse- 
qnenoes  might  have  been,  and  which,  perhaps, 
(najr  upon  what  has  happened  to  be  discovered 
since,  doubtless,)  they  did  design  it.  But,  God 
be  thanked,  those  consequences  were  prevented, 
and  they  themselves  have  cause  to  be  thankful 
to  €fod  Almighty  for  it.  For  here  all  the  ma- 
gislrates  of  the  city,  that  had  any  caj-e  for  the 
good  goremment  of  'it,  were  to  be  taken  up, 
and  then  here  was  a  body  without  a  head, 
a  town  full  of  faction  viithout  any  government, 
son!  if  the  headv  rabble  had  been  onee  uj>,  with- 
out those  that  had  authority  to  restrain  them, 
where  then  had  been  youMiberties  or  proper- 
ties, gentlemen,  or  any  man's;  nay,  theirs 
that  were  engaged  in  tnis  design,  if  they  had 
any  P  For  those  were  things  much  tidked  of 
by  (hem.  In  what  dan^^er  had  you,  and  all 
ynu  had,  for  Hfe;  estate,  rdations,  and  ev^ry 


jncrey  to  sfaowiT  dowo  itp<ni  iv^  am)  upon 


preservation,  putting  it  into  the  hearts  of  some 
m  poWer,  to  bring  the  eity-militiasomeof  thena 
together,  and  prevent  tnis  mischief,  or  elae» 
God  knows,  i&g  whole  dty  might  have  beeoL 
by  this  time  onee  more  in  ashes,  and  roost  of 


the  king^s  subverts  waHowing  in  their  own  and 
one  another's  hlood :  and  their  party  toowookl 
have  felt  the  sad  -eflfeets  of  it,  no  doubt,  as  well 
asothers.  Soditt  the  cooaequence  ofitwa« 
to  destroy  the  government,  and  that  appears  hy 
the  party's  bein|^  engaged  in  it ;  it  could  not 
be  to  gain  a  right,  to  make  this  hubbub  and 
ado  to  arrest  the  magistrates  of  the  city,  and  ' 
then  take  advanlage  tor  tome  other  kicked 
purpose. 

Another  point  of  drcumstance  that  is  conai^ 
derableintniscaae,ii  the  particular  persoBay' 
that  were  to  be  am^d;  The  mandamus,  that 
was  directed  to  the  lord  mayor  and  aldermen  ; 
and  there  is  a  return  made,  not  by  this,  or  that^ 
or  the  other  roan,*  but  in  the  name  of  tbem  tM^ 
the  whole  court/  How  comes  it  then  to  naaa* 
tiiat  my  lord  mayor,  sir  Henry  Tulse,  and  tboae 
other  gentlemen  j  must  be  sued  and  arrested  f 
But  1  warrant' you  Mr.  Cornish,  or  his  oarty^ 
were  not  to  be  meddled  with :  No,  he  had  m$ 
much  seal  for  justice,  and  to  do  the  defeodaikt 
right,  that  if  he  should  have  been  called  upon 
to  appear,  be  Would  not  have  stood  out  an  ar- 
rest ;  so  iust  ft  man  he  is,  and  such  a  lover  of 
right  without  all  doubt :  but  he  was  in  no  danw 
ger,  I  dare  say  i  they  loved  one  another  too  well 
to  sue  one  another.  That,  I  say,  pfentlemen^ 
is  another  orcumstance,  that  cametb  malice 
in  it.  For  I  must  tell  you;  these  things  can* 
not  be  smothered,  they  are  as  apparent  as  ttte^ 
light :  and  thongh  it  falls  to  my  turn,  in  thia:' 
cause,  to  remind  you  of  them  ;  yet  th€fy  are  as 
weir  known  to  you  all,  as  the  passages  in  yoof 
ownfiuntlies.  ^    . 

^o,  gentlemoiH  there  was  hot  a  pdrsnit  of 
riffht  in  the  case ;  it  was  a  designed  pieoe  ol' 
viTlany  on  purpose  to  affront  the  gotemment ; 
nay,  to  destroy  it^  and  set  us  all  together  hy 
the  ears.  And  tf  he  were  ten  thousand  tim«a 
Mr.  Papillon,  I- would,  and  must  tell  him  wo  s 
and  if  it  were  not  for  some  such  devilish  cm 
and  purpose,  he  would  never  have  been  ao 
grced^r  of  an  office  he  bad  before  declined  and 
nndd  tor ;  andlvl^ich  he  was  only  .called  to^  by 
a  turbulent,  setvti^uf;  factious  party,  that  had 
'fur^ther  aims  in  it/  Otherwise,  I  knbn  Mr. 
TbpiUon's  humour  aoivell,  that  1  am  confident^ 
he  would  much  Taiber  have  becm  contented  to 
sit  in  his  coundb§|:- bouse,  than  in  GuikifaaU  in 
a  scarlet  gown.  *  Alack -a- day  !  I  know  Bfr. 
.  Papillon  knows  llDW  to  spend  nis  time  to  bet* 
ter  advantage  to  himself.' 

Ay,  but  say  the  counsel  for  the  dtleBdanA, 
We  did  go  on  very  tenderly,  and  civilly;,  and 
respectfuHy;  for  there  met  at  Mr.  Cerniali*a 
house-— Who,  I  pn^?  Mr.  Papiilon,  and  Bfr. 
Dubois,  and  Goodenougb,  the  prime  attorney' 
in  this  cause:  aftd  there,  forsooth,  dieyttti 


thing  beokf  ButitpleasM  God  in*  his  infinite    Goodenougb,    Be  sure  you  ^do  nothing'  biii 


what  is  easactly  vieoArdii^'-to  law }  and  ba  a«M 
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it  v«fy  ctftlly  and  reflpeetfUljr  to 
good     Mr.   Goodnoi^, 


■¥  hN    1     ^     _^ 

Abdt«-dBy  I'how  wondeiiul  piooi  and  omh 
■iente  tbeie  people  are!  If  Blr.  Conish  had 
Me  to  my  kid  mayor,  ai  it  was  Us  doty  to 
JKbdne  dm  anaUemiSii  {we  know  it  full 
vdD)  Slid  said  to  my  lord  knayor,.  there,  were 
«di  ymmfmti  at  my  hoase  Udkiag  of  such  a 
■alter,  and  I  oosie  to  adyertise  you  of  it,  and 
dniie  you  woidd  eoasider  of  it,  hehadahewn 
kis  pie^  and  seal,  and  lore  for  justice,  mueh 
■wra  in  that,  than  in  admitting  such  cabals  in 
kis  haase.  But  we  know  yeiy  well,  as  weH  as 
if  ii«  ware  in  them,  that  they  roust  go  hand  in 
hand  in  all  these  seditioas  and  fiictious  tfufio 

It  isplais,  gwHemen,  whki  die deaign  was 
frm  die  beginning  to  the  end ;  nodiingbotto 
ewe  a  tomull  sad  confusion  in  the  dty^  in 
put  that  damned  helliah  conspiracy, 
ion  ofdie  king  and  his  brother, 
that  was  honest  and  loyal,  in 
This  is  certainly  known  to  yon 
al;  and  thai  there  should  lie  such  a  parcel  of 
peaplt  smiowardiy  linked  together  in  this  met- 
ier, not  eoe  man  of  which  that  they  can  pretend 
Is  ha  in  any  wise  a  well-wisher  to  the  gofem* 
meat,  or  to  any  that  have  'any  share  in  it:  no, 
ttey  are  aU  pereons  that  are  obnosdous  to  the 
~  ^  thst  had  any  hand  in  it;  hut  none 


ef  them  church  of  England*RM»,  or  friends  to 
her  esfadiliabed  worship ;  notorious  dimenters. 


srprofligalp 


BU  worship 
Atheistical 


▼iOains  that  herd  loge* 


This,  gentlemen,  is  phun  English,  and  ne- 
eesaary  to  be  used  upon  all  tMe  ocdisioi&s: 
So  that  it  remains  now  upon  your  consciences, 
wfaedier  upon  all  these  circumstanoes  that  have 
bees  mentioned,  you  think  th^  bare  obtaining 
ef  a  right  in  a  legal  course,  or.  some  worse  thing 


We  aU  know  Mr.  Pspillon  to  be  a  wealthy 
mm,  aft  able  merchant ;  one  that  had  rather 
hsEfu  aainded  his  aflbirs  abroad,  or  at  the  £x- 
cha^ie,  than  the  expensive,  troublesome  office 
of  sheriff  of  LonHon,  but  that  something  was  to 
be  done  to  wreak  a  damned  malice  and  rerenge 
ii|M  the  gorenimeat.  And  sure,  he  mu^ 
think,  aa  his  party  it  seems  did,  that  they 
would  not  be  sufficient  to  subvert  the  govem- 
■KDt,  unless  he  could  set  intojhst  office. 

Tbn  I  tell  him  opemy ;  and  let  him  or  his 
party  make  their  remarks  upon  it  ss  they 
lAesse.  But  you  are  to  judge  whether  these 
thiags  be  a  sufficient  evidence  of  malice  to  sup* 
pert  the  pbintiff's  action. 

There  was  qnestionlesB  a  devilish  malice 
ftxed  in  his  heart  and  mind,  and  he  wanted  an 
opportunity  to  effect  it ;  and  he  thought  it  for 
b»  own  security  to  behest  to  take  this  course, 
end  aolhiBg  die  was  in  it  For  abundance  o^ 
pee^  have  a  mind  to  do  mischief,  but  want 
SMtsnity  and  aafe  ways  to  do  it  in:  and, 
On!  they  tepoice,  if  they  hit  upon  a  prmect, 
Ibet  shall  carry  a  specious  pr^enee  and  co- 
learofbw;  lor thaa they  tfaiakthey  avesaib 


vo^  X.' 


[370 

As  in  esse  I  hhye  a  mind  to  do  any  particular 
man  ail  ii^ory  in  his  reputotion  aod^ousiness; 
the  bnsineBs  must  not  be  done  downright,  by 
^iig  to  every  body,  and  saying,  Such  an  one 
IS  poor,  or  a  begvar,  and  do  not  trust  him ;  but 
I  must  cunning^  and  slity  iasinuaie  it,  I'am 
sorry  lor  such  a  man ;  I  befieve  he  isan  honest 
man,  but  however  he  oweth  money ;  and  under 
this  sort  of  snivelling,  canting,  whining,  sly 

ana 


rata,  do  a  man  any  iimiry  ^ 
yet,  forsooth,  he  shall  have  no  advantaca 
against  me  for  it:  I  shall  strike  a  dart  into  the 
very  heart  of  that  man's  credit,  and  yet  ha 
have  no  remedy. 

So,  if  I  have  a  mind  to  talk  against  the  go* 
vernment,  I  will  not  do  it  aloud,  end  speak  what 
1  mean  openly ;  but  I  will  whine,  and  snivel, 
and  cant,  a^d  make  people  believe  I  have 
dreadful  apnrebensioDs  of  what  is  designing, 
and  yet-QOt  bring  myself  in  any  danger;  for  £ 
will  keep  withip  boimds  all  the  whUe,  though 
I  do  more  mischief  than  if  I  dealt  fairly  and 
above-board.  «  Ahtck-a-day  P  (as  Mr.  PU. 
kington  said)  *  I  am  fbr  the  preservation  of 

*  the  liberty  and  properties  of  the  subject,  and 
<  I  am  for  the  law;  but  I  find  the  city  i* 

*  strangely  run  down  in  their  rights  and  pri* 

*  vilegSi,  and  there  are  very  arbitrary  pro* 
'  oeedings.     And  I  am  a  cidsen,  and  nave 

*  taken  my  oath  to  pre^ierve  the  (uivileflres  of 

*  the  city ;  and  I  will  rather  submit  to  die  m* 

*  convenience  of  a  troublesome  office,  thaa 
« let  all  run  thus:'  and  immediately  he  sets 
himself  cock-a-hoop,  as  if  there  were  no  one 
that  took  care  of  the  city  besides  himself,  and 
be  were  such  a  patriot,  that  there  were  nona 
like  him :  and  he^  and  Mr,  Bethel,  and  Mr* 
Cornish,  forsooth,  are  the  only  men  ot  the 
times;  the  only  good»iBen ;  men  that  are  tor 
the  liberties  ana  .properties  of  the  sulgect,  and 
the  rights  of  the  city :  whoeas  these  are  the 
only  men  that  have  made  an  invasion  upon 
them,  and  done  what  they  could  to  destroy 
them ;  and  God  knowis  we  might  all  of  us 
have  enjoyed  very  quietly  every  man  his  own, 
if  these  contesting  rioters,  and  busy  factious 
fellows,  bad  not  come  among  us.  £very  ho- 
nest man,  I  tell  you,  knows  Siis  to  be  true. 

Gentlemen,  As  to  the  business  ooncemiiy 
the  ]>amages,  that,  if  you  find  for  the  plainti£ 
is  left  to  your  judgments  to  consider  of,  and 
giye  what  you  shall  think- fit  upon  such  an  oc<* 
casion.  It  is  very  true,  it  is  not  so  easy  a 
matter  to  ascertain  particuhur  damages  in  such 
a  case ;  nor  is  it  in  an  ordinary  way  so  essy  ta 
nroye,  thst  because  sir  William  Pritchard  was 
in  prison  but  five  or  six  hours  there,  he  could 
sttimr  so  much  damage  as  comes  to  ten  thou* 
sand  pounds.  As  iu  the  case  of  a  person  of  great 
quality  and  honour,  it  is  not  easy  to  proye  his 
particular  damage :  nor  in  the  case  pf  any  of 
yon,  that  are^wealthy,  able,  snfficieot  citizens, 
to  say  yon  are  a  banbrupt,  when  we  all  know 
it  is  impossible  to  be  true;  and  so  nopartieukr 
daaaage  ^th  ensue  that  eaa  he  proved  $  yet. 
hidwevert  if  the  thing  ibr  wfaidi  the  actkm  is. 
bnmght  .w«a  4MRgMd  with  ranim  th«mi» 

2S 


Digitized  by 


Google 


fri]  STA1%  ntlALS',  SffCffAftt^sn.  i6U^ri^<Su^CBHi^Mirii^pMe$:[9ft 

ikte  ill  6mga  U  not  eflMted,  tiMt  m  m  tbtaks' 
to  thc^  party,  nor  is  to  w«jgh  with  you,  Irat  Ihe 
■wlicioiis  d^ign  musk  eovtrn  yon. 
Now,  here  I  have  taken  notice  to  yoo,  that 


the  malice  of  this  design  here  was  not  agamst 
sir  WUliam  Pritebardas  sueh  a  particular  nutn, 
but  against  my  lord  mayor,  that  this  clan  that 
met  at  Russei'e  was  an  OFerflowing  of  that  gall 
or  malice  that  was  in  his  heart. 

If  Mr.  Papillott  had  brought  an  aotion  upon 
a  hood  onl^,  certainly  it  had  been  nothing  W 
what  he  might  very  well  do;  or  if  lie  had  pre- 
tended to  sue  for  a  bad  debt,  that  if  he  bad 
Btaid  would  have  been  lost,  it  had  been  some- 
thing :  but  you  see  what  It  was,  and  it  is  as  ap- 
parent why  it  was,  in  that  Mr.  Ooodenough 
•aid  to  Keeling,  threatening  him  with  the  dis- 
pleasure of  the  party  if  he  did  not  doit;  and 
H/h.  Goodenough  and  Mr.  Brome  were  such 
strangers  to  one  another,  that  he  must  threaten 
Brome  to  cempkin  of  him,  if  he  did  not  ex- 
ecute his  writs  presently.  Do  they  think  all 
Mankind  are  so  dull  or  Mind,  as  net  to  see 
throQgh  sueh  thin  artificial  stuff  as  this? 

Gentlemeu,  this  is  the  matter :  the  gorem- 
teentk  a  thing  that  is  infinitely  concerned  in 
*«  <»»  that  makes  it  so  popular  a  cause  :  the 
gov^nment  of  Uie  city,  the  honour  of  your 
tAiief  magistrate,  and  indeed  the  honour  of  the 
king,  whose  substitute  he  was,  is  concerned, 
Md  that  puts  a  weight  upon  yoiir  inquiry  into 
tkedamages  of  this  case.  You  are  to  consider 
y^  give  daobages  to  the  plamtifr,  not  as  sir 
WiMiam  Pritchard,  but  as  lord  mayor:  and 
wur  aeverify  in  this  case  will  deter  all  people 
ibom  entering  into  clans  ai^  cabals  to  make 
disturbances,  and  aiixwt  the  goremment. 

K  is  a  thousand  times  bettisr  to  keep  within 
tMr  ewn  bounds,  mind  their  callings  and 
amploymenlSy  and  concern  themselves  with 


their  own  «Mrq^  and  leave  the 
of  the  poUic  tothem  towhomitbeloBgs,and 
is^intniated  with.  And  aooerding  as  we  eay 
in  the  law  maxim,  so  say  I  to  Mr.  BspiliM 
and  all  th«  party, .  <  Ad  Couciliun  ne  accedss. 
*  antequam  voeeris.'  And  do  vet  be  scared 
with  imaginary  dangers,  and  greundkas  jea« 
louates,  into  tumultuous  and  disorderly  conitoa. 
You  had  much  better  keep  m  ]^ur  eouatiBg* 
house,  I  teH  vo«  again,  and  mind  tout  BMr« 
obandize.  ntLy,  and  I  do  not  doubt  but  vsa 
wouM  DMich  rsMer  have  done  so,  if  thers  M 
not  been  some  further  ftteh  in  it.  It  was  n«t, 
I  dare  say,  out  of  a  itrank,  generous  humotu  t» 
oblige  the  city^that  Mr.  Fapillon  would  htv^ 
spent  his  time  and  money  in  the  office  of  ab*^ 
nif ;  BO,  I  know  he  had  letter  ways  to  eraploj 
both.  •   - 

It  was  not  the  generoue  mvoA  of  Mr.  B«dMi, 
that  called  him  on  to  he  sheriff  of  Londoa,  ts 
entitle  him  to  spend  his  money ;  but  on  par- 
pose  to  be  one  of  the  filrst,  that' should  tomaH 
things  upside  down  in  the  eity,  and  dtstmb  tb# 
gevemment:  and  they  that  snoceeded  him, 
carried  on  the  project ;  and  they  that  would 
ba^  been  in,  but  could  not,  had  a  mind,  sd 
doubt,  to  follow  so  worsbtpibl  an  example  ti 
he  laid  before  them.    "^ 

Then  the  Jury  withdrew  to  eoaoder  ofdieti 
Vei'dict,  and  after  half  an  hoar's  stay,  retoraed, 
and  found  for  the  plaintiff,  and  assessed 'da- 
mages to  Tea  Thousand  Pounds^  and  costs  Hi 
Four  Marks. 

2^  C.  J.  Gentlemen,  you  -seem  to  be  permi 
that  have  some  sense  upon  you,  and  coosidera- 
tion  for  the  government,  and  1  think  baft*, 
given  a  good-  verdict,  and  are  to  be  greatl;^ 
coounendedfor  it. 


518.  The  Great  Case  of  Mokopolies,  between  the  £a$t*India 
Company,  Plaintiffs,  and  Thomas  Sandys,  Defendant:  Whe- 
ther their  Patent  for  Trading  to  the  East-Indies,  exclusive  of 
all  others,  is  good?  35  Car.  II.— l  J ac.  II.  a.b.  1683—1685. 

X  HE  ¥aat-India  Company  having  a  PteOent 
graaled  tbem  of  the  sole  Trade  to  the  Eact 
Indiea 


I  ezcfaisLve  of  all  oOieri,  commenced  a 
anit  againat  Mr.  Sanchra  fi>r  trading  tbither 
^itfaent  Licence ;  ip  wbi^di  caae  the  following 
Aigwnenta  were  made,  viz. 

MR.   HOLT'S*    ARGUMENT. 

(AVTERWABDS  LOBD  ChIBF  JVSTICE.) 

Jbe  Governor  and  Company  of  Merchania  of 

Londr>n,  tradtng  to  the  "^ast^  Indies,  v.  % 

8u¥lys,  T.  Mich.  35  Car.  e.  B«.  RoU  m. 

The  Defendant  coipea-and  prayaOyts  of 

*  «  The  m%  foOoymg  Aigumenia  in  this 
CIreat  Cai»a»  w«e  coeied  fcana  th^  ]tfS&  of 


the  Letters  Patent,  which  are  set  ibrtb)  ai  w« 
h^re  declared  and  pleaded. 

To  this  plea  the  Phuotiflb  have  denmM. 
My  lord,  I  do  conceive  the  general  qoeatiaa  tA 
thiacasewiMbetliiiyWhetberor  no  an  action  li<^ 
by  the  Cenqiany  upon  this  charter ;  ferthat  the 
defendant  not  being  a  member  of  the  Company 
haa  traded  into  the  East-lndiea  without  lieeoce 
off  the  ComfMrny  ?  My  lord,  I  think  there  may 
betwoqaestionemade  in  this  ease,  tirst,  whe- 
ther or  no  this  grant  of  tbeJiing  to  the  €oai- 
panftehaire  the  aola  trade  to  the  Jndi^a,  ex* 
clneivo  of  aUothers  his  aubjeda,  whether  that 
be  a  good  grant?  Secondly,  snppeeiag^t  to  be 


ra%)mMagdateooUegetC«aMdgaw  T^mtf 
AiyiBumti  ora  o£  gKatooftceni  to  lite  jNiMi» 
in  general^  and  to  every  indiTidiud  maa  m  ^ 
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%jpnd  fnnty  ytt  wbelher  or  M  it  dcMnst 

wA  tt  ifilereft,  tiberty  or  franchise  19  the 

Coopuiy,  that  an  actioD  may  be  brought  and 

lOiDtiined  by  them,  against  any  person  trading 

Islfce  Eait-liidiea;  who  is  aotquatitied  by 

iiicbirter?  My  lord,  for  the  first,  I  do  hunv- 

Uj  ooaodre  thai  this  charter  granted  to  thie 

enmaay  to  have  the  sole  trade  to  the  Indies 

odweofall  others  is  a  good  grant;'  and, 

rnvkird,  I  shall  endeaTourto  make  it  appear 

t»  be  a  geod  Sfrant  from  these  considerations : 

fiert,  my.  loro,  froqa  the  consideration  of  the 

pnooitbat  are  lobe  traded  withal,  and  they 

areislUds,  and  not  christians.    Secondly,  my 

kid,  from  the  consideration  of  foreign  trade 

itself,  bow  and  in  what  nature  by  law,  it  may 

k  restrained  by  the  kiiw's  royal  power.    And 

b  tbe  third  plaioe,  consider  tlie  circumstances 

aadpirticttlars  of  this  grant  made  to  the  com- 

pu?  in  this  case. 

tiy  lord,  for  the  first,  that  doea  relate  to  the 
posQosto  be  traded  with,  the^  being  infidels 
as^oot  christians  ;  I  do  conceive  that  by  the 
hw  of  the  land,  no  subject  of  Englano  can 
tzide  with  infidels,  wUhoot  licence  from  the 
iiog;  or  at  least  it  is  in  the  power  of  the  king 
to  prohibit  it,  and  fot  this  very  reason,  because 


Ungdonii  ^ther  immediately  or  by  conse- 
fieooes,  since  trade  is  the  life  of  a  nation ;  and 
must  be  of  great  aerrice  to  the  professors  of 
tbe  law,  to  shew  on  what  grounds  and  reasons 
ibe  case  was  a^udged.  And  the  proceedings 
•D  the  Qao  Warranto  (toI.  d,  p*  1039),  baring 
beea  found  useful  to  the  gentlemen  of  the  law, 
b  the  reason  why  these  Arguments,  (though 
not  10  properly  n  Trial)  spoke  by  some  of  the 
fitstefll  men  that  e^er  appeared  at  the  bar, 
art  hers  inserted.  The  Arguments  of  Holt, 
Treby,  Finch,  PoUexfen,  and  Sawyer,  are 
Tery  briefly  abridged  in  Skinner's  Reports.. 
But  tbe  Argamcnts  of  Mr.  Williams,  and  the' 
Urd  Chief  Justice  Jefieries,  are  not  mentioned 
dMre.'*    Note  to  former  Edition. 

Me,  alWy  9  Shower's  Rep.  906 ;  and  the 
Msnfbffetf  t»  ni  Mr.  Leach's  edition  of  that 
««sk. 

Among  the  MSS.  of  Owen  Wynne,  in  the 
Uirary  of  AU  Souls*  College,  Oxford,  is  a  re- 
port or  the  Arguments  in  this  Case  of  Holt, 
Treby,  Finch»  Polkscfen,  and  Williams.  In 
Ibat  ttport  there  are  not  inserted  any  obeer- 
ntions  ftom  Jefieries  at  the  close  of  Pollexfen's 
Aigument,  nor  is  thete  at  the  conclusion  of  the 
^k,  any  mention  of  the  Judgment.  The 
ttraogement  of  Pollexfen's  reasoning  is  some* 
vbtt  ditferently  exhibited,  and  the  aijgfuments 
of  the  o^er  counsd  are  reported  with  some 
v«Ha1  rariations  of  trivial  importance  from 'the 
feport  in  the  text.  To  Pollexfen's  Argument, 
i|  diere,  as  here,  prefixed  a  recital  much  at 
W&gth,  of  the  Declaration  of  the^  Plaintifis. 
On  tbe  whole,  the  report  in  tbe  text  is  much 
iiMirefull;  sod,  as  it  seems,  bettaer  arranged 
^  Owen  Wynne's,  which  contains  not  the 
^QBiMaof  SIX  Robert  Sawyer,  the  oocaaiaiud 


ifrSdels  are  by  tbe  law  taken  aotioe  oft  and  th« 
law  hath  adjudged  them  to  be  perpetual  ene- 
mies ;  the  law  hath  set  a  mark  upon  tbem,  and 
they  are  used  as  all  other  enemiiv  are.  And 
so  7  Rep.  17.  6.  the  express  words  of  my  lord 
Coke  are  in  Calvin's  case;  says  he,  infidels 
are  oerpetiiai  enemies.-  Reg.  282.  That  aets 
fortn  the  writ  of  protection,  that  was  given  to 
the  |>rior  and  brothers  of  the  hospital,  of  St^ 
John  at  Jerusalem,  that  it  was  useil  for  tbe 
defence  of  the  church,  ^  contra  Christi  et  om- 
'  niam  Christianorum  inimicos,'  12  H.  8.  4.' 
If  a  man  do  heat  a  man  outbtwed,  a  traitor,  or 
a  pagan,  and  they  bring  an, action,  be  may 
plead  his  being  a  pagan ;  and  in  abatement  cf 
his  action :  I  mention  this,  my  lord,  to  shew 
what  opinion  the  law  has  of  these  people, 
judging  of  them  to  be  enemies  as  they  are  in«> 
fidels;  and  for  that  reason  has  excluded  them 
froni  the  benefit  ofthe  law,  and  theeommaa. 
j  ustlce  the  nation  affords :  and  from  that  it  may  be 
inferred,  that  since  the  law  hath  excluded  them 
firom  common  justice,  surely  the  law  will  not 
allow  an  intercourse  or  intimpite  corresponds 
ence  with  such  persons  to  the  subjects  of  Eng-  • 
land.  And,  mv  lord,  this  is  srounded  upon 
the  care  that  the  government  nath,  or  ought 

observations  ofthe  Court,  or  the  conclusk>n  of 
the  cause :  and  it  exhibits  Pollexfen's  Ai^gu- 
meat  less  correctly  and  less  intelligibly. 

This  Case  is  hrveflv  notieed  in  Andemm't 
Historical  and  Chronolugical  Deduction  oCthe 
Origin  of  Commerce,  vol.  2,  p.  566,  edition  of 
1801.  What  is  there  smd  or  it  is  thus  cott^ 
cXvtdeAi 

'*  Lord  Chief  Justice  Pollexfen  laboured  not 
unsuccessfully  to  prove  the  Com|iany  to  be  a 
true  monopoly,  and  Sandys  to  be  innocent,  a^ 
the  Company  was  not  established  by  any  act 
of  parliament.  Yet  the  king's  prohibition  for 
the  ship  not  to  sail,  obligdi  Sandys,  after  .a 
year's  suspence,  to  sell  off  his  ship  and  cargo 
with  great  loss.  The  ships  and  goods  of  some  • 
other  interlopers,  as  they  were  then  styled, 
were  likewise  seized  aud  confiscated  in  the  fol- 
lowing reign,  in  the  years  1686  and  1687 ;  but 
they  took  out  no  licence  from  the  Company » 
All  which  was  decided  against  the  spirit  and 
maxims  of  our  common  law,  partly  for  sup* 
porting  a  lawless  prerogative  in  the  crown, 
which,  under  a  better  monarch,  six  years 
afler  this  time,  was  agreed  to  be  legally  dis- 
claimed." 

As  to  the  king's  prohibition  here  mentioned, 
see  2  Shower's  Hep.  802.  Raym.488.  Soom 
particulars  respecting  the  East  India  Com- 
pany's Coropbuntx  against  Interlopers  are  given 
by  sir  Riehard  ^tstrodcin  his  Memoirs.  He 
also  mvtices  the  grounds  of  Jeflferiea's  Judgw 
ment. 

See  the  Aivuments  in  the  Case  of  ^e  Com- 
pany of  Merchant  Adventurei-s  against  Rebow, 
3  IVfod.  Rep.  126,  and  the  books  refeiced  to  ia 
Mr.  Leach's  edltaon  of  that  work. 
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to  liave,  ky  theeonstitiitioii  of  the  {(ofernmeiit 
itwif,  of  the  Christum  religion,  which  1  con-* 
ceire  18  the  mam  end  of  ^orerament.  The 
professioQ  and  preservation  of  chrintianity  is 
of  so  high  a  nature,  that  of  itself  it  supersedes 
all  law :  if  any  law  be  made  against  any  point 
of  the  christian  religion,  that  law  is  ipso  facto 
Toid.  Why  ?  Because  it  is  made  against  the 
prime  and  original  end  of  go?erument.  If  the 
kkig  conquer  a  christian  country,  their  law 
continues  till  it  be  -altered  by  the  king ;  but  if 
tie  conquers  a  pagan  country,  the  law  ceases 
ip9o facto  to  be  law ;  for  the  law  of  infidels 
is  contrary  and  repuffnant  to  the  christian  re- 
ligion, nhy  then,  if  the  christian  relig^ion 
have  the  prevalence  in  christian  countries, 
there  must  be  some  means  provided  by  tbe 
law^  whereby  the  king  may  nave  a  power  to 
|Nreserve  it:  and  there  is  nothing  more  dan- 
flerotts  to  the  right  religion,  than  for  the  pro- 
fessors of  that  religion  to  have  commerce  with 
pagans ;  we  read  how  the  children  of  Israel 
were  perverted  trom  the  true  religion,  by  coif- 
Torae  with  tbe  nations  round  a£>ut  them,  in 
the  Book  of  Judges. 

And  Grotius  De  Bello  etPace,1.  3.c.  15 
parag^.  11.  says,  <  Gavendum  est  enim  ne 
^  nimia  commixturatio  contagium  adfei*at  in- 

*  firmis,  quamobrem  utile  erit,  sedes  distingtii 

*  ncut  Israelite  seorsim  ab  iEgyptiis  babita- 
<  I'ont.'  llie  government  is  to  take  care  that 
t^ereis  not  an  infection,  by  correspondence 
with  infidels ;  my  lord,  it  is.  not  to  be  doubted 
but  that  the  kinj^  is  to  have  a  care  of  the  chris- 
tian religion,  in  old  times  of  popery.  Brae* 
ton,  lib.  8.  ch.  94.  the  king  ot  England,  says 
he,  is  ^  Dei  minister  et  vicarius.*  £t  5.  ch. 
Bracton,  *  Jos  publicum  est  quod  ad  statam.* 

This  is  looked  upon  to  be  part  of  the  Jus 
pnblicum,  the  care  of  religron  and  sacred 
things,  and  the  propagation  thereof;  why  then, 
my  lord,  if  this  be  true,  then  it  is  lawful  tor 
the  king  to  take  care  and  use  his  royal  autho- 
rity, to  prevent  all  his  subjects  frombeiog  per« 
rerted.  My  lord,  I  think  it  is  plain  by  the 
writ  of  Ne  exeat  Regnum,  that  says  the  kin? 
may  prohibit  any  person  from  going  beyond 
sea.  Why  P  For  the  defence  of  the  realm  ; 
that  is  a  sufficient  reason,  it  is  not  in  the  power 
of  the  party  to  litigate  it  with  the  kine,  but 
ho  must  submit.  Now  always  religion  is  first 
to  be  regarded ;  secondly,  the  defence  of  the 
kingdom  ;  and  thirdly,  the  trade  thereof 
Now,  mj  lord,  the  subjects  of  a  Christian 
prince  going  to  trade  widi  Infidels,  being  in 
their  company,  that  may  be  dangerous  to  the 
■tate  and  religion  ;  so  that  it  must  necessarily 
be  in  the  power  of  the  king  to  controul  it.  Hob. 
Sir.  Courteen's  case,  it  was  adjudged  that  ao 
information  did  lie  at  the  common  law,  before 
any  statute,  wunst  any  persons  that  shouhl 
transport  coin,  because  it  is  against  the  policy 
and  state  of  gfovemment  that  money  should  be 
transported ;  now,  if  it  be  against  the  policy  of 
state  to  trade  D^ith  infidels,  oy  the  same  reason 
that  ought  to  be  restrained .  In  the  next  place, 
I  will  oonsider  foreign  trade,  and  whether  the 


aobjieefei  vf  England  hairo  rwni  to  raeli  c> 
foreigR  trade,  tMt  they  can,  od  it6il«ai,  trad^ 
without  any  controul ;  and  I  eonoeivo  .thej 
have  not 

First,  my  lord,  I  oonceiTO  that  the  liberty 
and  right  of  a  foreign  trade,  depends  upon 
agreement  and  contract  with  fbreisfii  princes^ 
in  whose  country  the  trade  is ;  and  if  so  he  it 
do  depend  upon  agreement  and  amity  with  tb«^ 
prince;  then  have  not  the  subjecta  of  Bn^^and 
such  an  nncontronlahle  right  of  traXhg,  be- 
cause it  depends  upon  the  accidents  of  pence 
and  war ;  which,  if  there  were  such  aright,  it 
coald  not.  SO  ch.  Magna  Charta,    *■  Drones 

*  Mercatores,  nisi  pubhce  antea  prohibit!  foe- 

<  runt,  liabeant  flttlvum  et  securum  conductmn 

*  exire  de  Anglia  et  venire  in  Angliam,  et  mo- 

<  rari  et  ire  per  Angliam  prseterqoam  in  tern- 

*  pore  goeme.'  Then  he  goes  on  further,  IT 
there  happen  to  be  war  with  a  foreign  prince, 
and  the  kingdom  of  England,  and  the  mer- 
chants of  that  bountry  be  fomul  in  England  ; 
this  shdws  that  war  is  an  interruption  of  the 
commerce.  13  H.  7,  ch.  6,  my  brd,  that  sta- 
tute recites,  that  the  merchants-adventurers 
iljhabiting  within  the  city  of  London,  and 
divers  parts  ofEnifhuid,  had  free  passage,  Sea 
into  divers  parts  of  Spain  and  other  placis,  that 
were  in  league  atad  amity  with  our  kingdom 
and  sovereign ;  so  that  it  appears  that  leagm 
and  amity  is  the  foundation  of  commerce. 

Selden,  in  his  Mare  Clausum,  says,  theiighln 
of  trades  are  founded  on  the  covenants  oT 
princod.  What  is  the  reason  ?  Lest  the  man- 
ners and  morals  of  the  people  should  be  cor- 
rupted by  the  example  of  fore^pn  nations.  My 
lord,  2  Rolls  Abr.  214,  mentions  the  pariim- 
ment-roll  of  1  H.  5,  wherem  it  is  said.  That 
tbe  Commons  did  petition  the  kin^  that  tbe , 
merchants  of  England,  paying  their  customs 
and  other  duties,  miffht  have  liberty  to  export 
thehr  |foods  to  anv  place  or  country,  notwith- 
standmg  any  procumation  to  the  contrary :  and 
the  king  says.  He  will  be  advised,  he  would 
advise  with  htf  cooneil.  My  lord,  firom  that 
time  to  this  it  appeara  that  there  was  no  com- 
plaint of  the  kmsr'i  proclamation  as  ill^gnl^ 
that  did  prohibit  meir  trade ;  but  they  onljr 
pray  that  be  would  make  an  alteration  of  tbe 
law.  But  there  were  several  proclamations  at 
that  time  to  restrain  the  subject  from  tradinflr* 
with  ibreigners  ^therefore  they  desire  he  woira 
consent  they  mis^t  trade) ;  but  the  king  in 
that  case  did  think  fit  to  part  with  his  power, 
but  gives  the  usual  answer  in  such  cases.  My 
lord,  in  the  next  place  it  is  necessary  for  the 
king  to  hare  power  to  restram  a  foreign  trade  i 
because  a  foreign  trade,  as  the  case  may  be» 
may  be  very  inconvenient  and  mischievons  r 
for  It  is  well  known,  that  if  so  be  the  importa^ 
tion  of  foreLni  commodities  do  exceed  the  ex- 
portation of  domeatic,  that  trade  is  rather  n 
grievance  than  a  benefit ;  so  it  is  said,  3  Inst. 
335,  and,  iny  brd^  there  has  been  sufficient 
apsearance  of  this  matter  of  late  days. 

My  lord,  the  importation  of  Irish  cattle,  by 
the  18th  of  this  king,  ehap.  3,  was  dedaied  m 
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60  the  99Ch  oTldnir  CtailM  1, 
of  French  oommMitiefl:  wfaj 
tUm,  my  lui^  H  dedared,  die  statute  doas  not 
«Mt  it,  Imt  dedarekH  to  be  in  itself  a  cammoo 
Mi'MiK-e  :  'wby  new,  if  so  be  a  trade  come  to 
kea  nidaaDOe,  that  it  is  rather  hortfol  than  ad- 
vsatageons  ;  the  long,  by  virtne  of  his  piero- 
ladre,  is  to  defend  the  nation,  and  protect  his 
solgecta  from  these  efils ;  he  has  a  power  to 
itstrain  these  enls,  especially  when  we  have 
die  jndipmnt  of  ^  parltament,  by  whom 
these  tmngs  have  been  declared  to  be  nni- 
nnces,  10  Bep.  141.  In  the  case  of  the  Isle  of 
Ely,  the  fint  statote  that  was  made  oonbem- 
iag  Sewen,  was  in  H.  6*8  time  ;  there  was  a 
qoestion,  that  since  there  was  a  thinjf  so  ne- 
eessary  as  the  taking  care  of  the  inundation 
with  remedy  therp  bmre  any  statute,  says  the 
book,  the  king  by  his  prerogatire,  as  the 
tevntain  of jnsdoe,  might  take  care  of  it,  though 
there  was- no  statute  Uien.  My  lord,  when 
foreign  eoounodities  come  to  be  an  annoyance 
to  the  people,  the  law  must  be  defectife,  if  the 
kioe  h^d  not  a  power  to  restrain  them.  But 
in  £is  case  here  it  is  only  a  regulation  of  trade, 
a  grant  of  it  to  the  company  ;  and  it  is  only 
specified  how  they  shall  manage  that  trade,  to 
tke  intent  ail  people  might  trade  under  the  go- 
feniment  as  they  ought  to  do  :  and  I  think, 
my  lord,  it  is  well  known,  that  if  this  com- 
pany bad  not  settled  and  established  a  trade 
in  the*  Indies,  Mr.  Sandys,  nor  none  of  these 
gaatiemen  could  have  had  an  opportunity  to 
00  it.  And  if  they  hare  liberty  to  interfere 
with  the  Company,  they  would  ruin  the  Com  • 

Cy,  and  they  themseWes  could  not  trade  ; 
I  know  what  objections  will  be  made 
against  me,  even  by  the  defendant's  plea.  My 
lord,  that  18  £.  3,  ch.  3,  to-wit,  that  the  sea 
shall  be  open  to  all  merchanta  to  part  with 
their  merchandize  where  tbev  please;  which, 
with  sUbraisBion  to  your  Ibraships,  cannot  be 
taken  so  universally  as  they  themselves  would 
have  it.  For  if  you  will  take  the  words  to  be 
w>  large,  without  any  manner  of  restraint,  you 
wiD  make  this  statute  to  give  Kbert}'  of  trade  to 
the  Idng'a  enemies,  for  they  are  merchanta. 
Bot,  my  lord,  the  next  answer  I  give  to  it  is 
diis  ;  I  conceive  the  true  meaning  of  the'  sta- 
tute is,  that  the  sea  should  be  open  without 
paving  any  extraordinary  duties  but  what 
nu|^t  justly  be  imposed  :  that  is,  that  none 
diould  pi^  any  duty  or  custom  for  naviga- 
tion, but  only  the  due  custom,  that  is,  when 
ihey  come  into  port.  And  so  I  must  compare 
IhatstatntewithMag^aCharta,  30ch.  'Om- 
*aes  Mereatores  nisi  poblicb  antea  probibiti 
'Iherint,  habeant  salvi^n  et  securum  con- 
'dn^mnearire  de  Ai^;lia  et  venire  in  Angliam, 
'te.  sine  mahs  tolnetis;'  so  that  tbejrbave 
fiberty  allowed  m  this  case  to  trade  without 
mlawfiil  exactions.  But,  my  lord,  in  the 
ffaini  place,  sapposmg  this  statute  to  be  taken 
is  general,  ia  I  snow  the  other  side  endeavours 
H^fhoaU,  yet  it  cannot  extend  to  this  case  ; 
ftr  I  thinx  iSbtej  can  hairdly  make  it  out,  that 
itlbat  li  a«  there  was  any  trade  drora  with 


mftdeb,  hot  the  trade  was  dnm  widi  Chria- 
tians :  why  now,  if  there  was  not  audi  a  traid«^ 
had  at  the  making  of  thai  statute,  we  must  not 
extend  the  law  to  this  case,  whk^  diflbrs  from 
te  reason  oftrade  bother  cases.  That  there 
was  none,  I  think  appears  plainly  by  his* 
tory ;  Hoilingshed^s  History  of  England,  163, 
<  whereas,'  aays  he,  *  in  times  past,  the  chief 

*  trade  waa  in  Hpliand,  Portugal,  &e.'  now,* 
says  he,  *  men  not  being  eontent  with  those 

*  ioumoy  s,  they  have  sought  oat  the  East  and 

*  nest- Indies,  and  have  made  now  and  then 
^  sn^icious  voyages.'  And  it  appears  by  thi» 
statote  of  H.  7,  that  I  mentuMied  before,  that 
the  ancient  trade  of  England  conaiatod  with 
near  countries,  and  so  the  trade  was  at  the  tUM* 
of  the  making  of  this  statute. 

My  k>rd,  I  do  observe  as  to  the  ease  I  re- 
ported before,  when  the  Commons  did  petitMn 
the  king,  that  they  might  have  liberty  to  trade 
notwitlntamling  any  proclamation,  UoUs  Abr. 
214,  tbey  were  not  of  an  opinion  at  that  tkne, 
that  this  statute  did  extend  to  merehantaj  td 
gire  them  liberty  to  trade  eveiy  where  at  their 
will  and  pleasure ;  if  they  had,  they  would 
have  insisted  upon  it,  and  urged  it  to  the  king, 
that  whereas  tiiere  was  a  statute  gave  them 
free  liberty,  therefore  desire  the  taw  might  be 
observed  :  but  they  do  not  deny,  no,  they 
taoit4y  acknowledge  the  king  had  such  a  power. 

My  lord,  it. does  appear  what  the  ancient 
trade  of  England  was  by  the  customs  ;  for  at 
the  common  law  there  was  no  custom  but  in 
three  thinffs,  wool,  woolfell  and  leatlier  ;  these 
are  the  customs  that  were  due  to  the  king  by  ' 
common  low :  indeed,  there  was  foreign 
custom,  but  that  was  for  a  foreign  commodity, 
and  was  prize  \  Dyer  165,  2  Inst.  58,  and  43. 
Davies,  Kep.  3.    • 

.  Now,  my  k>rd,  if  so  be  the  trade  of  the  na* 
tion  had  consisted  of  other  commodities,  it  may 
be  suDposed  there  would  have  been  cnslom 
paid  ror  them  afterwards  ;  in  Ed.  Srd's  time, 
when  new  trades  were  introduced,  we  fina 
act»  of  parliament  made  for  raising  new  cus- 
tom ;.  therefore  since  no  custom  was  |Mud,  but 
these  ancient  customs,  we  may  suppose  tbn 
trade  of  the  nation  mostly  consisted  of  thosn 
commodities.  Fitzherhert,  Nat.  Br.  85.  Dyer 
165.  Merchants  as  well  as  others  may  he  pn^ 
hibited  from  going  out  of  the  land,  or  .any 
person  whataoever ;  and  Davies,  Rep.  fol.  9,  b. 
gives  one  reason  why  the  king  did  permit  the 
merchanta  to  trade,  when  it  was  in  his  power 
by  writ  of  Ne  exeat  RegnumyW  a  proclamation, 
to  put  a  stop  to  them. 

My  lord,  in  many  cases,  when  the  IhMne  of 
an  act  may  be  to  the  public  detriment  the  ung 
bath  power  to  restrain  it,  and  it  cannot  be  done 
without  the  king^s  licence :  Co.  litt.  fol.  5.  a 
subject  cannot  build  a  castle,  or  other  fortress 
defensible,  without  licence  of  the  king ;  why  T 
because  it  may  be  dangerous.  Why  then 
should  a  snliject  trade  with  an  infidel  country, 
without  licence  from  the  king  ?  for  by  trading' 
with*  infidelf  Hhtj  endanger  then-  religion. 
And,  therefore,  at  it  reqnhras  iieenoe  to  biiikl  n 
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eoinpaQv>  then  iSkey  trade  oiKof  the  gofem-r 
mieni  of  England,  and  out  of  its  proteciton/. 
This  ComftSLuy  is  incorporatet)  a^a  made  to 


ditftle,  though  a  num  otherwise  mig^bt  iawfsHjr 
do  it  tfpon  ois  own  ground  ;  so  for  the  same 
reason  does  it  to  trade  with  infiUels,  9  Rep.  87. 
h.   2  Inst.  109.     A  jman  cannot  indose  his 

f  round  to  make  a  park  without  licence  of  the 
ing ;  in  that  case  he  takes  nothing  from  any 
body,  but  such  inclosing  and  turning  profitable 
ground  into  a  place  of  pleasui*e,  may  be  of 
puUic  consequence,  and  therefore  cannot  be 
done  without  the  kkig's  licence,-  11  H.  7. 
!23.  .  If  two  men  play  at  sword  and  buckler,  and 
one  kin  the  other,  Uiat  is  telony ;  but  if  they 
pUy  with  heence  of  the  king,  that  is  not  felony ; 
80  that  the  king  bath  power  to  prohibit,  and 
by  his  command  make  that  unlawful,  that 
Qtberwi&e  would  be  lawful.  For  the  kin^  may 
command  a  man,  by  his  writ,  to  stay  m  the 
kipgdom,  and  if  he  go  contrary  to  the  king's 
writ  or  proclamation,  in  that  case  the  king 
loay  seiiee  ail  his  lands  for  the  contempt,  as  in 
the  case  of  sir  Francis  Inglefield :  so  that,  as 
the  king  may 'govern  the  trade  of  the  nation  in 
regard  it  may l>e  mischievous,  the  king  n»ay 
hinder  it,  when  it  will  h<^  apparently  mis- 
diievous. 

in  the  third  place,  I  shall  consider  the 
Grant ;  and  the  Grant  hath  these  things  in  it ; 
It  is  a  grant  to  a  cumpany,  that  they  and  their 
ohildren  shall  trade  to  the  Indies,  notwithstand- 
ing any  statute  o^  diversity  of  faith  or  religibn.; 
and  that  they  should  have  the  sole  commerce 
BSiA  trade  there.  There  is  a  prohibition  to  any 
of  the  king's  subjects  to  trade  there  without 
licence.  Now,  my  lord,  this  grant  I  take  to 
be  g^d  ;  for,  m^  lord,  though  it  may  not  in 
iHelf  be  lawful  without  the  king's  licence,  yet 
it  is  in  the  power  of  the  king  to  make  it  so. 
And  for  this  reason  can  the  king  make  an  alien 
a  denizen. 

The  reason,  of  the  law,  why  an  alien  is  unea- 
pable  to  purchase  lands  here,  is  because  it  is 
against  the  policy  of  the  land  for  to  suffer  a 
foreigner  to  come  into  Bngland,  and  enrich 
hiniMlf  with  the  lands  and  ^iKids  of  the  king- 
dorn,  yet  the  king  may  cure  this  incapacity ; 
but  notwithstanding  he  be  made  a  denizen, 
yet  does  he  remain  an  alien  still,  and  subject  to- 
uifit  pnnce  from  whence  he  came;  Dyer,  3 
oh..  B,  So  that  notwithstanding  it  may  be 
dangerous  for  an  alien  to  have  kuid,  yet  the 
king  is  entrusted  with  it,  and  e  may  give  this 
alien  liberty  to  purchase  land. 

My  lord,  it  is,  as  I  have  observed,  unlawful 
to  transport  the  coin  of  England ;  yet  the  king 
may  give  leave  to  transport  coin,,  as  there 
is  a  precedent  5  Car.  1.  of  alicencetotrans- 
.port  10,000^.  So,  m^r  lord,  for  tlie  trading 
with^  infidels,  though  in  itself  it  is  against  Um 
policy  of  the  government ;  that  is,  for  the  sub- 
ject to  have  an  uncontronlable  liberty  to  trade 
ai.  their  pleasure;  yet  theking,whois entrusted 
with  the  administratiim  of  the  government, 
■lay  give  authority  to  do  it  Ajid  there  is  a 
great  deal  of  diflferenee  between  trading  in  a 
company,  and  trading  out  of  a  company :  if 
they  tvade  in  a  companv,  they  trade  mider  the 
gQvwiB(ignt.af  Bngland  j  if  tbey  trade  oat  of  a 


have  the  government  of  tbi|  trade ;  they  bong, 
christians,  no  question,  are  to  take  cfire  of  tbe, 
christian  religion ;  and  to  take  care  that  their' 
agents  and  fsu^rs  that  trade  under  this  coniti-' 
tution,  keeu'  up  to  that  religion  thev  profess ; 
but  certainly  it  is  quite  another  toingwbea: 
people  trade  of  their  own  head ;  tlient'they  coo-' 
verse  only  with  infidels^  they  cannot  bats, 
divine  offices. 

My. lord,  it  has  been  objected ;  Oh,butfiiy. 
they,  if  the  king  give  a  licence  to  some,  tbougji 
they  cannot  do  it  without  the  king's  liceooe, 
yet  the  king,  having  dispensbd  with  this  law, 
this  dispensation  shfdl  have  an  uniTersal  iafltt-. 
ence,  and  mwe  licence  to  others. 

My  lord,  it  seems  to  me  a  very  strange  io* 
ference;  they  acknowledge,  th^tt  make  tbi» 
objection,  that  without  the  lung's  licence,  be* 
vond  what  it  is,  where  the  king  hath  qualified 
his  grant  solely  to  the  company  and  their  he* 
tors,  they  would  have  it  extend  to  all  the  people 
of  England,  t  think  it  is  the  first  time  that 
ever^e  king's  licence^  or  authority  that  he 
gives,  should  be  extended  beyond  itself  Bat, 
my  lord,  the  great  objection  will  be,  that  this  it 
a  monopoly,  and  therefore  the  grant  is  void  in 
law ;  with  submission,  1  think  it  is  none ;  and 
1  hope  I  have  said  something  already  to  prove  it 
to  be  none,  and  it  does  not  come  within  the  de- 
finition  of  a  Monopoly,  3  Instit.  181.  A  ntO" 
nopoly  is  an  institution  or  allowance  of  ths 
king,  oy  his  grant,  commission  or  otherwise,  to 
any  person  or  persons,  bodies  politic  or  corpo- 
rate, of  or  for  the  sole  buying,  selling,  making, 
working  or  using  of  any  thmg ;  wteeby  any 
person  or  persons,  bodies  politic  or  corporate^ 
are  sought  t^  be  restrained  of  any  freedom  or 
liberty  that  they  had  before,  or  hindered  in  their 
lawful  trade:  restrained  of  the  freedom  tbey 
had  before,  tliat  I  think  they  cannot  make  oalv 
that  they  ever  had  any  such  freedom.  They 
cannot  make  out  that  the^  were  in  possesaoa 
of  this  trade  befove,  therefore  tliis  charter  does 
not  restrain  them  of  any  freedom  they  bad^ 
then  say  they,  it  hinders  others  lawful  traJe. 

My  lord,  I  have  made  it  appear,  that  the 
trading  with  Infidels  without  ficeoce  of  the' 
king  is  nq^  a  lawful  trade.  But  to  go  further^ 
though,  the  proof  lies  on  their  side,  they  haviog 
the  affirmation ;  yet  I  hope  to  give  such  evi-'  * 
dence,  as  is  even  as  much  as  can  be  expected 
in  any  case.  In  the  45d  of  queen  Elizabeth^  a 
parliament  was  sittiog  at  ^estminst^,  and  at 
that  very  time  there  was  a  charter  granted  to 
this  Company.;  and  a  charter  that  had  these 
very  worus,.  of  having  the  sole  trade  ^xdosive 
of  others;  and  there  had  been  another  chaiter 
granted  before  of  having  the  sole  trade,  87tb 
of  the  ouoeu.  Now,  in  this  parliament,  43d  of 
the  said  queen)  the  parliament  fell  very  vi^^or* 
ously  against  Moiippolies,  and  bipiybt  ui  ^. 
great  catak>gi|e  of  them.  But,  my.  loid,  I  do 
^  observe,  that  in  all  the  catalogue,  and  in  alltbt 
ddNei  of  jpaxlia)mimt^a4  that  time^  tbira'^  Ml 
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^!«chidki|f«i«lb0rt:  lit  of  Jmi.  S4tli  «r  th^ 
fiafs  cbartar,  teilher  of  tbe  dkavter  of  tlM  q«e«i,  a  cbaiter  granted  to  the  T^key^com- 
ml  of  mettaem^  nor  of  the  charter  of  that    Mmy :  5tb  Ju^j,  firth  ef  theqveen,  there  were 

1  ettc  ' 


BMlMMd  of  the  Sast-lndto  eom* 
l«r»  fteilher  of  the  charter  of  the 
(of  tlie^pieea»  nor  of  the  charter  of  that 
m^Fptriiaaicat;  naj,  there  ie  not  so  tBDch^M 
iMtba  tnade  of  tlie  duurter  granted  to  any 
otlveMDMay.  My  k>rd,  I  have  this  ftom  a 
Mok  that  B  lately  come  oot.  To vmsbead's  Col* 
kote  of  Pioeeediags  in  Farfiament,  S44,  245, 
tlMK  k  tfao  whole  catalogue  of  Monopolies 
iadlbo  full  debate  of  fhemr  bu*  as  for  any 
chtrtera  of  oorporatioBs,  thougli  there  were 
wy  atti^  tune,  there  is  not  the  least  com- 
phint 

My  bid,  between  the  43d  of  the  queen,  and 
the  SOth  of  hmg  James,  is  about  twenty- 
thieeyeara;  inAe  4dd  oftbeqooen,  the  d^a* 
caone  of  Alenopolies  first  be^an  in  parKa- 
Bwat;  and  they  were  considering,  it  may  be 
Mppssed,  alt  this  time,  how  to  s^le  the  mat- 
tv  of  monopolies,  aud  to  declare  what  were 
■onapolieB.  And  allef  alt  this  long  considera- 
tim,  and  so  great  an  agitation  as  it  had,  they 
«ae  to  make  the  statute  of  fit  Jac.  which 
•BODS  to  he  a  settling  aod  bounding  the  nrero- 
|ithrt  of  the  crown,  and  rig^btofuie  sulject; 
a  d^as  oondemn  monopolies,  and  has  these 
wsids,  all  monopolies,  and  aB  eommissions  for 
Ibe  sole  buying,  Sec.  or  using  of  any  thinff  witbin 
tlw  king's  donuBtons,  why  that  i  condemned  p 
Bat,  my  lord,  it  does  appear  that  the  parlia- 
iMnt  were  so  far  from  condemning  the  charter 
tf  this  Coimnaiiy,  or  the  charter  of  any  other 
ftPMaiy;  taat  there  is  an  express  proriso  that 
the  stiiite  of  Honopofies  should  not  extend  to 
^y  eonpany  ibr  the  ordering  or  managing  of 
Me,  though  I  tiiink  the  words  of  the  statute 
4ido^  reach  this  case,  yet  they  were  so  care- 
i^  thaatbej  would  have  tf  proviso  to  save  this 
tad  all  other  companies.  And,  my  lord, .  there 
k  a  sifetiite,  3  Jac.  cap.  9.  by  ^  preamble'  of 
wfaieh  statute  it  appears  that  tne  Idug  had 
granted  a  charter  to  dirers  merchants  to  be  a 
taapany ,  and-  to  hare  the  sole  trade  mto  Spain 
tad  Portugal,  excluding  all  others  that  were 
Aot  members.  The  sutute  recites  the  mischief 
tf  liberty  to  nH  the  kine's  subjects  to  trade 
Asse:  lohoerve,  the  parliament  did  not  con - 
dean  ribe  charter  to  be  unlawful,  but  took  it  to 
ie  ^aod,  and  that  nothing  less  than  an  act  of 
ptritametit  could  restore  tne  liberty  of  trade  to 
thesobjeets  against  the  charter ;  fbr  they  do 
»f,  notwithstanding  the  charter  had  ^yen  the 
•tie  rieht  of  trade  to  the  company,  yet  it 
thoeld  be  lawM  for  all  people  to  trade  there, 
Mrtwithatanding  that  charter.  Now,  my  lord, 
I  do  think  that  practice  and  usage  is  a  great 
evidence  of  the  law :  1  shall  shew  your  lord- 
thfp  some  precedents  of  some  charters,  that 
Wre  been  irnrnted  to  per 


n  granted  to  persons  of  a  sole  trade 
tttlasiiTe  4)7 others :  6  Feb.  36  Eliz.  she  grant- 
^  t«  Afaraham  Gilbert  and  h(s  associates,  tb^ 
ttle  trade  to  Clrina,  prohibiting  Others :  6th 
March,  fi7  Eliz.  there  is  a  patent  to  sir  Walter 
jWeigh  to  discorer  new  coontries  tbat  wlBi?e 
mlhenisband  under  infidels :"  iTSeyt  25  of 
herr^ign,  there  was.  a  patent  tbdiVen^Ttirkey 
— "^  —n  to  hare  tile  sole-tradfe4o  Tirk^y, 


letters  patents  granted  to  certain  noblemen  and 
gentlemen  to  trade  into  Baibary,  and  that 
during  twelve  years  nonoahottld  trade  thei^, 
but  the}',  their  agents  and  assigna:  dOtb£li^ 
a  patent  made  to  the  merchantff  of  Exeter  to 
haye  the  sole  trade  to  rirers  of 

h» Guinea:  34thof  tbequecQ, 
another  patent  to  Gregory  and  I^ope,  to  have 
the  sole  trade  to  Guinea.  My  lor^  all  these 
I  have  now  quoted,  I  have  cs^iaed  to  be  exa- 
mined on  the  Rolia,  and  are  to  be  found  there : 
fiBrownlow,  296,  there  it  was  held  by  mj 
lord  Coke,  that  no  subject  ought  to  trade  to  an 
infidel  country  without  licence  of  the  king,  for 
iear  of  being  perverted  from  the  Chmtian 
reliffion ;  this  my  lord  Coke  says,  aiid  he  sayy 
he  had  seen  an  ancient  precedent  of  a  ficen^e^ 
More,  675,  Darcy  and  Aflen.  Justice  0od- 
deridge  (that  I  tnink  was  only  then  Seijeant) 
argues  against  the  patent,  but  ne  did  agree  Hm 
a  ^nt  to  a  company  to  hate  the  sole  trade 
with  infidela  is  a  gooq  grants  and  the  king  by 
his  prerogative  might  restcatn  his  sul^ccts 
fi>om  it :  he  admits  a  patent  Ibr  sole  printing 
was  good;  why,  because  the  public  was  con* 
cemed ;  my  lord,  the  parliament  of  late  tinte 
have  been  so  i^  from  looking  upon  the  East* 
India  company  to  be  a  monopoly,  that  they 
have  declared  it  to  be  for  the  good  of  the  king- 
dom ;  l4th  of  this  king,  chap,  fii,  in  the  pre- 
amble H  is  recited. 

Now,  my  lord,  I  hope  I  haye  made  good, 
that  the  king  has  this  power  both  by  prece* 
denis,  by  authorities,  and  opinioQa  of  lawyers; 
and  also  the  judgment  ana  the  opinion  of  tlie 
parliament :  and  that  it  was  nevet  condemned, 
and  so  I  conclude  this  first  point  The  seeond 
ooint,  my  lord,  in  the  next  place,  which  I  shaQ 
oe  very  short  upon,  for  that  it  will  be  conse? 

guential  to  what  I  have  endeavoured  to  j^tokm 
efore ;  thai  ia  supposing  it  to  be  a  ffood  gmnt, 
whether  if  any  person  do  trade  to  Uie  daina^ 
of  the  Company,  it  is  a  good  ground  for  an 
action. 

First,  I  da  think  the  Company  have,  and  it 
is  very  pfiMn  they  have  an  inheritance,  and  it 
is  a  franchise  and  liberty  they  eouM  not  havey 
unless  they  had  the  king^s  grant,  and  others 
excluded  from  it ;  tlien  it  does  agree  with  aQ 
the  cases  of  this  nature ;  wherever  the  king 
grants  a  franchise  to  one,  and  another  person 
violates  the  franchise,  the  king's  patentee  m&j^ 
have  an  action  of  the  case,  against  the  persom 
that  does  interfere  or  violate  the  franchise: 
^^  H.  6.  14.  11  H.  4.  47,,  Supposing  the  king 
grant  a  man  a  fair  or  majrket,  if  any  man  set 
Up.  another  fair  or  market,  though  with  the 
licence  of  thekin8[,  yet  he  that  has  the  grant 
shall  have  aa  action.  Now  the  £atf-Indii^ 
Company  are  to  be  at  great  charges,  naf . 
tliere  19  a  trust,  reposed  iatbem,  that  tliey  shall 
trade,  and  cair^  on  this  tradafor  tiie  go^d  «f 
the..  Company »  so  that  they  are  put  mta  f 
trade,'aiur  are  obliged  Jto  carry  it'  on.    Th* 
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defeidttil  hath  ao  right ;  if  they  have  a  right, 
they  shall  have  m  reoMdy  agaiost  any  that  in- 
▼adait.  And  for  these  feasons,  I  j[>ray  your 
jodgmnt  for  the  plaintiiiii. 


«IR  GlSORGE  TREBY'S  ARGUMENT. 

(ArrsRWAXDt  Lord  CBiEP-JufmcB.) 

Hie  Goremor  and  Company  of  Merchants  of 
London^   trading  into   the  East- Indies, 
against  Thomas  Sandys.    Trin.  35  Oar. 
SecundiReg.  Rot.  126. 
May  it  please  y onr  Lordship ;  I  am  of  coun- 
sel in  tlds  case  with  Thomas  Sandys,  the  de- 
fendant   The  case  arises  upon  a  charter  set 
forth  by  the  plaintiffs,  and  a  statute  pleaded 
by  us ;  and  it  is  as  Mr.  Holt  has  opened  it. 
Chly  I  shall,  for  my  purpose,  op«n  it  a  little 
more  than  he  did. 

It  is  a  special  action  on  the  case,  dedara- 
'tire;  whmin  the  plaintifis  declare,  that  king 
Charles  9,  our  present  king,  by  his  letters  pa- 
tents, bearing  date  the  8d  of  April,  in  the  13th 
year  of  his  reign,  reciting  that  the  ^Temor 
and  company  of  merchants  trading  mto  the 
East-Indies,  had  been  of  long  time  a  corpora- 
tion, and  enjoyed  divers  liberties,  pnTileges 
and  immunities,  by  virtue  of  divers  letters  pa- 
tents, and  charters,  granted  to  them  b^r  queen 
Elizabeth  \dA  king  James ;  and  the  long  be- 
ing informed,  that  divers  disorders  and  incon- 
reniencies  were  4ien  lately  comibitted,  to 'the 
great  prgndice  of  the  said  company,  and  in- 
terruption of  their  trade :  whereupon  thcr^  had 
humbly  basouflrht  theldn^,  to  gprant  anif  con- 
firm their  said  charter,  with  some  alteratbns 
and  additions,  tending  to  the  advancement  and 
benefit  of  their  trade. 

The  kinff  gives  and  grants  to  them,  that 
they  riiaH  be  a  corporation  perpetual,  to  have 
succession .  and  capatiQr,  &c.  And  further 
wined  and  granted,  that  they,  and  every  one 
that  was,  or  should  be  of  the  Company,  and 
their  sons  at  their  several  ages  of  21,  and  their 
apprentices,  foctors,  and  servants  employed  by 
them,  might  and  should  freely  traffic,  and  use 
the  trade  of  merchandize  by  sea,  by  such  ways 
and  passages  then  found  arid  discovered,  as 
they  should  think  fittest,  into  and  firom  the 
East-Indies;  and  into  and  from  the  islands, 
ports,  hawns,  cities,  creeks,  towns  and  places 
of  Asia,  Africa,  or  America,  or  any  of  them, 
beyond  the  Cape  of  Bona  Esperanza,  to  the 
streights  of  Magellan,  as  by  ibe  court  of  the 
Company  shall  mm  time  to  time  be  fimited 
and  agreed,  without  any  molestation,  impeach- 
ment or  disturbance ;  any  statute,  usage,  di- 
versity of  religion  or  fUth,  or  any  other  cause 
or  matter  whatsoever  notwithstanding,  so  al- 
ways the  same  trade  be  not  undertaken,  or  ad- 
'  dressed,  to  any  coimtiry,  island,  port,  haven, 
city,  credc,  town,  or  place,  already  in  the  law- 
fttland  actual  possession  of  any  such  christian 
vrince  or  state,  as  at  this  present  is,  or  at  any 
inie  hmafter  ifaaU  be  in  l^igot  or  «vty  wim 


the  kmg,  his  heirs  or  successors,  and  who  doth 
not,  6r  will  not  accept  of  such  trade.      , 

And  further  grrants.  Tint  they  and  thor  suc- 
cessors, and  their  factors,  servants,  aiid  assig'- 
nees,  in  the  trade  of  merchandize  for  them, 
and  in  their  bdialf,  shall  fpr  ever  hereafter 
have,  use  and  enjoy,  the  whole,  entire  and 
only  tradeand  traffic;  and  the  whole,  entira, 
and  only  liberty,  use  aud  privilege  of  trading 
and  trafficking,  and  using  the  feat  and  trade  of 
merchandizing,  to  and  from  the  said  East- 
Indies  ;  and  to  and  finom  all  the  islands,  ports, 
havens,  cities,  towns  and  places  aforesaid. 

And  further  grants  to  them.  That  the  said 
East-Indies,  or  the  islands,  dec.  shaO  notba 
visited,  frequented  or  haunted  by  any  of  his 
subjects,  during  the  time  that  these  letters  pa- 
tents remain  m  force,  contrary  to  the  true 
meaning  of  the  said  Letters  Patents,  and  tiia 
virtue  of  the  prero^tive  royaL  Cbargiog 
also  and  commanding,  and  prohibiting  mi 
other  subjects,  that  none  of  them  Tiait,  haunt, 
frequent,  or  trade,  traffic  or  adventure  by  way 
of  merchandizing  into  or  from  any  part  of  tba 
said  East -Indies,  &c.  unless  it  be  by  and  with 
the  licence  and  agreement  of  the  ^ompuoj^ 
in  writing  first  had  and  obtained  under  tht 
common  seal. 

Here  the  declaration  makes  a  break,  or  stop, 
and  so  it  would  seem  as  if  the  restraint  and 
prohibition  were  absolute  and  general;  bat 
upon  Oyer  prayed  of  the  letters  patents,  tbey 
being  set  forth  in  fuec  verfttf,  it  appears  to  b^ 
tub  modo^  under  the  following  penalty,  fix* 
Upon  pam  that  every  such  other  persso  sr 
nmons,  tiiat  ahall  trade  to  or  from  the  Eaet 
indies,  shall  incur  the  king's  indignatioo,  and 
forfeiture  and  loss  of  the  goods,  merchandises 
and  other  things  whatsoever,  whksh  so  sball 
be  brouffht  into  this  realm  of  England,  or  any 
of  the  dominions  of  the  same.  As  alsoths 
ship  and  ships,  with  the  fiirniture  thereof 
whereui  such  goods,  merchandizes  and  otfair 
things  shall  be  brought  or  found,  the  one  half 
of  aU  the  said  forfeitures  to  be  to  tiie  king,  his 
heirs  and  successors;  the  other  half  to  the 
company.  And  further,  all  and  every  the  wid 
ofienders,  for  the  said  contempt,  to  suffsr  im- 
prisonment during  the  king's  pleasure;  and 
such  other  punishments  as  to  the  king,  hif 
heirs  and  successors,  for  so  high  a  contempt, 
shall  seem  meet  and  convenient ;  and  not  to  bs 
in  any  wise  delivered,  until  they  and  ereiy  of 
them  shall  become  bound  to  the  governor,  in 
the  sum  of  lOOOZ.  at  least,  at  no  timO  tim 
after  to  sail  or  traffic  into  any  part  of  the  tud 
East-Indies,  &c.  And  further  grants,  That 
the  Company  may  gi^t  and  give  licence  iinaer' 
the  common  seal,  to  any  peisons  to  sail  and 
traffic  to  the  East-Indies;  and  that  tiie  k]ii|^» 
his  heirs  and  successors,  will  not,  during  tho 
letters  patents,  give  licence  to  any  person  to 
sail  or  trade  there.  , 

By  virtue  of  which  letters,  patents  wey 
alledge  they  have  been,  and  are  a  corporatumi 
and  have  had,  established  and  manasred^aod  do 
•tin  SM»g«  a  gnat  trade  of  me 
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ikeaud  East-Imlies,  vriib  the  iabi^HUnts  thore ; 
vi»  at  th»  tiiii#  of  making  the  said  letterg 
{Mtents,  or  since^  wore  not  cbristiansy  aor  sub- 
jects to  any  diristian  prince  or  state ;  ,  but 
w€K,  and  are  infidels  and  enomies  of  the 
fhfiiitian  £uth  j  ai^d  have  .spent  .i^nd  laid  out 
muiy  and  great  sums  of  qaoney  on  that  occasion. 

iad  further  say,  That  the  commerce  and 
tnde  aforesaid  cannot  be  establisbed»  roanagiid 
•r  canied  on  bat  f.  per  hujusmodi  Corpus  Cor- 
'  poratoin/  bj(  socU  a  cprporadon ;  and  that 
they  ought  to  ba?«  and  e^oy  the  sole  tradd 
there  apcording  to  the  form  and  effect  of  the 
aid  letters  patents. 

Bgt  the  said  Thomas  Soadys  bcin^  a  subject 
of  the  king,  and  no  member'  of  the  Company, 
nor  son,  apprentice,  factor,, serrant  or  assignee, 
sifficienti/  ki|owiog  the  premises,  and  de- 
lving to  prejudice  the  cpmpany,  contrary,  to 
toe  form  and  effect  of  the  said  letten'S  patents, 
afier  the  making  the. same,  and  after  the  Com- 
liaay  had  settl^  their  trade,  19  Jan.  94  Rtg, 
did  trade  into  the  East- Indies,  within  die  parts, 
regioiif ,  and  places  above  specified,  beyond 
tbejpioinoatovy  of  Good-Hope,  on  this  side  the 
sitaghts  of  MageUaa  aforesaid,  in  certain  ports 
and  places,  caHed  A^heon,  Meddopotan,  and 
Porta  Nova,  witii  a  oectain  ship,  calM  the 
Expectation)  without  the  licence,  and  against 
Uk  ariJl  of  dw  goivep^ar  and  Company,  and.  to 
the  pr^udice^  impoyenshment,  and  manifi»t 
Dievaaoe,  and  against  the  forni  and  effiset  of 
the  said  letters  patents ;.  to  the  damage  of  the 
pfanntiffii  lOOO/; 

.The.  Defendant  pray»  Oyer  of  the  letters 
patents ;  whereupon  they  are  set  forth  in  lute 
"ca-ba^  .... 

And  ther^poa  tl^ie  defendant  pleads  the 
statate,  19  £d.3.  cap.  S,  whereby  it  is  enacted 
'  lliat  the  sea  be  open  t(>  all  manner  of  mer^ 
« chaals,|o  pa^  with  theur  merchandise  where 
'  it  shaEpkiase  them,'  ., 

IXpon  this  tlie  pbuntifis  deniar. 

9^  Loi:d,  I  shalj  not  differ  with  Mr.  Halt 
ia  the  state  of  oontroTersy«  bat  make  the  same 
twopouBts,  via.  1,  Whether  this  patent,*  as  it 
pinpor^  an  ^elusion  of  all  other  subjects  from 
this  trade,  be  good  or  void  ?  2^  Whether  here 
be  an  apt  suit  Drought  ? 

In  |he  first  pbce,  I  shall  not  question  but  the 
patent  is  good,  to-  make  these  persons  a  corpo- 
tatMHvand  ^  the,pri?ileges  and  benefits  they 
ctgk  derife  from  betng  a  body  corpurate,  they 
mav  emoy,  and  ajiply  them  to  trade  if  they 
will.  Yet  as  m  this  particular,  I  shall  observe 
tfaos  much,  that  when  such  cbaiters  of  incor- 
Mration  iirere  first  taken  notiot  of  in  Q.  Eliza- 
oeth'a  and  K.  James's  time,  tbev  did  not  escape 
the  erasure,  of.  kamed  men,  who  foresaw  the 
2i  «se  of  them.  Co.  Mag.  Char.  540.  Three 
tbi^ga  .which  have  fair  pretences  are  mis- 
cb^oos:  1.  New  Courts;  2.  New  Offices; 
3.  New  Corporations  tcadiag  into  foreign  parts 
oral  homo  9  which  under  die  £ur  jpretence  of 
er^ao^  govevnment,  .in  conclusion  .tend  to 
Iha  hindrance  of  tradajoid  traffic,  and  in  the 
cad  produce  monopolies. 

TOL,  X. 


1  Rolls  Rep.  1^^  "ilostice  IMderidge  says, 
these  things  wo^ld  overthrow  the  r^m.      .  . 

In  thissirgument  I  am  sensible  I  am  to  speak 
of  a  tender  point,  the  King's  prerogative  ^  hdt 
1  shall  treat  it  with  that  regard  and .  deferenoa 
that  I  oaght^  ^  as  our  books  teach  us.  The 
prero(pative  is  gi-eat ;  but  it  has  this  general  and 
just  limitation,  that  nothing  is  to  be  done 
thereby  that  is  mischievous  or.  injurious  to  the 
suhieoc 

Finch's  Law,  81, 83, 84,  speaks  hig!d)r  of  it, 
as  a   matter  divine: .  *The  King'  »ays   h^ 

<  carries  God's  stamp,  and  ha»  the  shadow  of 

<  God's  excellencies  given  hiia;  iha  powcsief 

*  God  is  always  joined  with  justice ;  for  to  do 
'  w  roag  \%  not  omnipotence,  but  weakness.  So  it 

<  is  with  the  king ;  he  can  be  no  wrong  4oerv 

<  he  is  ail  justice ;  therellhe  he  has  a  preroga^ 

*  tive  in  all  things  that  ace  not  injurious  to  the 

<  subject,  as  he  may  create  corporations^  i^c' 
(says  he.)  And  so  say  I,  lie  may  create  corpo* 
rations,  and  this  corporation ;  but  for  the  saoM 
reason,  he  cannot,  add  a  restraint  to  all  other 
subjects  from  exercising  this  trade..  ^ 

Ishall  \9i,y  for  my  foundation,  that  this  mitenty  / 
89  to  restraining  the  trade,  and  excluoing  all 
other  subjects,  has  the  nature  of  a  monopoly j 
and  ii  therefore  void  in  that  particuUr..     . 

Mr.  Uolt  and  I  are  agreed  on  the.descriptiod 
of  a  monopoly,  which  is  made  by  my  lord  Cokey 
Pla.  Coron.  18 1»  viz.  an  institution  by  the  king^ 
by  his  giant,  commt8sion»  oc  otherwise,  to  any> 
persotv  or  coipomtiops^  ot'  or  for  the  soltf 
Dicing,  selling,  making,  working  or  uan^ioff 
any  thing  whereby  any  persons  or  corponnontf 
aee  soUgiit  to  be  restrained  of  any  freedom  or 
liberty  &ev  had  before,  or  hindered  in  their*" 
lawful  tnoe.  .    . 

And  the  like  description  is  made  in  the  pre*, 
amble  of  the  Act  concerning  MonopolioB,  HV 
Jac.  cap.  3.  where  it  is  also  declared,  That  alt 
grants  of  Monopoties,and  all  other  matters  or: 
things  whatsoever,  any  way  tending  to  thein-.» 
stitttting,  erecting,  strengthening,.'  furtlMriug^ 
or  countenaucins;  of  the  same,  are.,  altogether ^ 
contrary  to  the  laws  of  tlus  realm,  and  utterly 
^oid,  and  of  no  effect ;  and  in  no  wise  to  be  ptit* 
in  use  or  executiou.  >! 

If  therefore  tliis  trade  to  the  East- Indies  ba« 
a  lawful  trade,  then  this  patent  for  the  restrain-  > 
ing  it  must  hfe  a.  monopoly.  The  nature  of  a> 
monopoly  consists  in  restraining  a  common  > 
right;  it  appropriates  to  one,,  or  ^few,  what 
pmera  had  the  lawful  use  of  before.  ' 

1  confess,  1  did  a  little  wonder  to  hear  mer*  i 
chandizing  to  the  East- Indies  objected  against 
as  an  unlawful  trade,  and  did  not  expect  so«« 
much  divinity  in  the  argument;  but  totliatl. 
shall  endeavour  to  answer  by  and  bye.    Ge* 
perally  speaking,  merchandizing  was  'ahvays  • 
reckoned  a  h^wful  trade ;  evciry  man  might  • 
use  the  sca»  and  trade  with  other  nations  as  • 
freely  as  he  might  use  the  air.    And  for  this  • 
ti-ade  to  the  East  Indies,  it  was  lawfully  used  ' 
before.tliepe  was  a  company-,  or  ebM  there  had 
never  been  a  company.    This  trade  has  been  - 
long,  but  this  company  b  made  by  these  letters 
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patents  23  years  agp.  This  is  not  distinguished, 
M>r  di9tiii|[uisbable  from  the  reasons  and  rules 
laid  down  in  the  other  'cases  of  Monopoties. 

I  shall  chiefly  insist  upon  two  cases  in  one 
book,  Coke  11  Rep.  the  Taytor  of  Ipswich's 
case,  fol.  5S.  and  Darcy  and  AUen^s  Case, 
caU^  the  Case  of  Monopolies,  fol.  80.  It  is 
the  main  ground  of  both  those  cases,  that  at 
common-mw  no  man  could  be  [H^hibited  to  ex- 
«rdse  his  trade,  for  that  is  an  aToidance  of  idle- 
nen,  it  helps  to  provide  sustenance  for  a  man 
and  his  family ;  and  it  is  a  service  to  the  king : 
and  the  consequence^  of  restraining  trade  are 
pernicious,  as  raising  prices  of  commodities  and 
uimoTerishiofi^  men,  Imd  commodities,  &c. 

Now,  that  foreign  trade  was  understood  to  be 
oomprehended  under  this  general  resolution,  I 
desire  yonr  lordship  to  look  upon  the  report  of 
the  Taylor  of  Ipswich's  case,  m  J  Rolls  Uep.  4. 
y^herfi  it  is  said,  that  no  trade  of  merchandize 
can  he  hindered  by  patent,  and  a  charter  to 
hinder  trade  .at  8«a  is  void  ;  as  that  a  hundred 
men  should  have  the  sole  trade,  or  the  like. 

The  king's  prerogative  cannot  make  this 
good ;  it  is  not  lawful  for  a  man  to  restrain  him- 
self irom  his  trade,  5  Moor  249.  3  Loom  310. 
a  bond  not  to  use  bis  trade  of  a  dyer  or  smith  i« 
Toid,  so  a  bond  not  to  plough* hislandl 

And  so  a  bond  that  a  man  shall  not  go  out  of 
his  house,  fiur  a  man  must  serve  the  kmg  and 
do  his  duty  with  his  liberty  and  his  labour ;  and 
if  merchants  and' mariners  should  enter  into  a 
bond  or  a  covenant  not  to  trade,  ,er  not  to  trade 
|6  the  East  Indies,  it  were  void.  And  if  it  be 
onlawful  for  a  man  to  retrain  himself  from  it, 
the  king  cannot  restrain  him. 

Another  reason  is,  the  king  cannot  by  his 
letters  patents  take  away  the  sulgect's  property, 
and  I  do  not  know  a  greater  property  dian 
fireedom  of  trade  and  lalraur ;  the  king  cannot 
lake  away  six-pence  that  a  man  has-  got  by  his 
trade,  much  less  can  he  take  away  his  whole 
trade :  if  the  profit  which  a  man  gets  by  his 
trade  be  his  own,  the  liberty  whereby  he  ac- 
quires it  is  his  own ;  otherwise  the  whole  pro- 
perty of  traders  were  precarious. 

Mr.  Hoh  would  expound  the  statutes  that 
are  pleaded,  to  signify  that  the  king  shall  not 
lay  an  imposition  upon  merchandize.  Though 
tbf  t  be  not  the  true  meaning  of  the  statute,  yet 
even  that  were  sufficient  for  o^ir  purpose,  and 
will  prove  that  the  king  cannot  totally  prohibit 
a  man  to  trade,  for  if  he  can  prohibitaosolutely, 
he  can  proliibit  tub  modo,  and  require  that  none 
ihall  trade  unless  they  pay  so  much  and  so 
.  much  for  licenoe ;  and  so  by  that  means  he 
might  lay  that  imposition,  which,  it  is  agreed, 
he  cannot 

In  Darcys  patent  there  was  a  rent  of  a 
hundred  marks  per  annum  reserved  to  the 
queen  ;  and  they  that  drew,  and  they  that  ar- 
gued that  patent,  supposing  the  ffrant  of  the 
■ole  trade  to  have  been  gpood,  made  no  doubt 
of  the  consequence,  that  the  reservation  was 
good. 

It  is  truly  said  by  my  lord  Coke,  Co.  Mag. 
Cka.  47  mi  63,    That  all  MoAQpolies  cqb- 


ceming  trade  and  traffic  are  against  th^ 
common -law,  and  divers  statutes  ;  and  it  is  99 
truly  said  by  him,  Co.  Placita  Cortmee;  182, 
that  though  tbesemonopoliea  wereerer  wiAiout 
law,  yet  they  Were  never  without  friends. 

Several  attempts  have  been  made  for  them  ; 
Mr.  Holt  has  cited  some ;  for  the  most  part, 
they  lurked  private,  sometimes  they  have  ap- 
peared in  courts  of  justice,  bat  there  th$;y  have 
always-been  disappointed. 

Rot.  Pari.  50  £d.  S,  nu.  S3.  It  appears 
there  had  been  a  patent  granted  to  one  Peachy 
for  the  sole  selling  sweet  winein  London  ;  thif 
concerned  a,  thing  of  delieacy,  and  was  a  matter 
of  small  moment  then ;  yet  the  patent  war 
brought  into  parliament,  and  adjudged  void,, 
and  me  party  punished. 

Co.  Mag.  Charta  61,  and  Pla.  Cor.  183.  A 
patent  ^nted  by  Philip  and  Maiv  (in  respect 
of  Philip's  landing  there)  that  all  Malmseys 
should  be  import^  at  Southampton,  and  not 
elsewhere,  adjud^  void.  14  H.  8,  was  Uie 
College  of  Physicians  erected  by  letters  patents ;. 
wherein  there  was  a  clause,  that  npne  without** 
their  allowance,  should  practise  physic  ii|,  or 
within  seven  miles  compass  of  London.  Coke's 
8,  Rep.  p.  114.  Dr.  Bonham's  case,  but  they 
were  well  advised  tliat  that  dauae  in  the 
letters  patents  was  void  ;  and  tberelbre  16 
H.  8,  they  procured  an  act  of  paritament  i» 
make  good  then-  letters  patents ;  and  Uie  nsf 
reason  of  making  that  act,  was  to  give  that 
force  to  thtft  restraint,  which  could  not  be  by 
the  letters  patents  only. 

15th  Jaoobi,  was  granted  a  patent  for  sole 
printing  of  Law-books,  the  Vahdi^  of  which 
happened  to  come  in  question  in  1668,  in  Chan- 
cery between  the  patentees  and  some  book- 
sellers, whp  had  acquired  copiea  of  law-books 
to  be  printed,  and  it  was  merred  to  all  the 
judges. 

Many  specious  reasons  ware  given  to  main- . 
tain  it ;  as,  that  the  inVention  of  printing  was 
new,  that  it  concerned  the  state,  ana  was 
matter  of  pnbUc  care  ;  that  it  was  in  dis 
nature  of  a  proclamation,  and  none  cool^ 
make  proclamations  but  the  king.  That  the 
king  had  the  making  of  Serjeants  and  officers, 
and  judges  of  law  ;  that  they  were  printed  in  a 
particular  language  and  character,  with  ab- 
breviations, &c.  But  it  was  the  opinion  of  all 
the  Judges  certified  to  my  Lord -Keeper,  that 
those  persons  who  had  acquired  copies  since 
the  pAtent,  ooidd  not  be  restrained  by  tbt 
patent  from  printing  them. 

XorJ  Chttf'JuHiee.  It  received  another 
'Judf^ent  in  the  House  of  Lords. 

Sir  George  Trehy,  Not  this  case,  my  lord. 

But  besides  the  common-law,  our  point  ir 
most  strongly  established  by  particular  sla- 
tutes,  and  it  has  been  the  wisdom  and  care  of 
princes  and  parliaments  in  all  times  to  assert 
this  freedom  of  trade. 

Magna  Charta,  cap.  SO.  All  merchants  <if 
th^  were  nqt  openly  prohibited  before)  shaH 
have  their  safe  and  sure  conduct  to  d^i^, 
come  and  tarry,  to  buy  and  sell  withoat  ^ 
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■uoer  of  e?i]  toll,  by  the  old  and  rightfui 
NBtani^  except  in  time  of  war^ 

Itbtrne,  is  Mr.  Holt  says,  that  this  pro- 
THfefi  i^gainst '  mala  tolneta,'  but  it  is  plain  too, 
tbt  it  estftblishes  their  liberty  of  tradings,  and 
coBUBir  and  emng  with  their  merchandize. 

My  lord  Coke  says,  indeed,  that  this  re- 

ri  alieoB  only,  but  more  strongly  proves 
tiie  English  had  this  liberty ;  for  they 
vmU  seTer  nave  extended  it  to  aliens,  and 
bife  left  the  English  without  it. 

Firon  this  exception  (<nisi  antea  public^ 
'proUbitiiuennt')  it  cafinot  be  inferred  that 
the  king  may  restrain  bis  sntgects  from  trade ; 
6r  By  lord  Coke,  in  bis  Comment,  fol.  57, 
upy  that  this  prohibition  mnst  be  intended  by 
ictof  pufiament,  forthatittx>ncerns  the  whole 
icdm,  and  is  implied  by  ^e  word  *  pablicb.' 

Besides  that,  this  prohibitien  must  relate  to 
•Kens  only,  and  that  Yikety  in  respect  of 
mtDo. 

MMequent  statutes  make  it  most  clear. 
rSdw.  3,  cap.  9.  Merchants  strangers  shall 
^  tod  come  with  their  merdiandize.  6  Ed.  3. 
(flit  1.)  cap.  1.  all  merchants,  strangers  and 
Mbers,  may  fredy  buy  and  sell  their  commo- 
jfities,  from  whencesoever  they  come,  without 
tttecmptioa ;  notwithstanding  charters  or  uisage 
Id  the  contrary.  Which  charters  and  usage 
fif  any  be)  the  lung,  lords  and  commons  hold 
to  be  of  no  force,  as  being  to  the  damage  of 
dK  king  and  his  great  men,  and  the  oppression 
<f  the  commons. 

14  Ed.  3,  Stat.  2,  cap.  2.  All  merchants, 
aiieos,  denizens  and  foreigners  (except  those 
which  be  of  enmity^  may  without  let,  come 
with  their  merchandize,  tarry  and  return. 

25  Edw.  3,  Stat.  4,  cap.  S.  If  any  charter, 
fNckmatioo,  command,  usage,  allowance  or 
jadgment  be  made  tothe  contrary,  it  shaO  be 

28  Ed.  3,  Stat.  1,  cap.  2,  establishes  the 
bke  freedom,  as  in  the  time  of  that  kins^s  pro- 
feoilors,  and  diere  is  used, the  word  English 
,  as  in  other  statutes  the  word  Deni- 


i  olserve  that  it  was  then  k>oked  upon  as 
aaaocient  right,  it  haTmg  been  in  the  time  of 
lui  pnigenitorB. 

2  R.  2,  cap.  1, 11 R.  2,  cap.  Ty-and  16  R.  2, 
Cip.  1,  are  to  the  like  purpose. 

When  there  has  been  occasion  to  prohibit 
my  merehandiae,  it  has  been  done  by  acts  of 
puiiament 

27  H.  6,  ci^.  1,  oonfihaed  28  H.  6,  cap.  1, 

prahibitB  merchandize  growing  or  wrought 

within  the  dominions  of  the  dhke  of  Burgundy, 

ttdthehke,  4  B.  4^  cap.  3,  tUI  that  di^e  re- 

'  Yoked  his  proclamation  concerning^  our  cloths. 

3  B.  4)  ci^.  4.  Forbids  importing  woollen 
^pi,  doths,  lacetf ,  &c.  and  many  other  sta- 


as  concerning   Irish 

and   conceminf^   our 

ail  which  were  vam  and 


■««  majesty's 

25^,  French  ^. 

fcqp^htttatkwis 

MdKesB,  if  the  king  akme  oould  JiaTe  re< 


^6  H.  8,  cap.  10.  C^res  power  to  the  king-, 
during  his  life,  to  .restrain  or  set  at  liberty 
traffic  beyond  sea  for  certain  countries.  Now 
Henry  the  8th,  as  my  lord  Coke  f  Inst.  Co. 
S61,)  obserres,  stood  as  high  upon  nis  prerp- 
gative,  as  ever  any  king  had  done :  and  would 
never  have  accepted  nis  power  from  a  ^rant 
of  parliament,  if  he  had  had  a  prerogative  of 
this  nature  bcflfbre.' 

35  Eliz.  cap.  7.  It  is  enacted  that  the  queen 
may  prohibit  transporting  of  corn  by  procla- 
mation ;  and  so  it  is  1  Jac.  cap.  25,  which 
shews  that  a  proclamation,  which  is  an  act  of 
prerogative,  was  not  sufficient  for  the  purpose, 
without  the  authority  that  was  derived  upon  it 
from'  the  acts  of  pariiam'ent 

My  lord,  I  shall  now  answer  Mr.'  Holt's 
Arguments  and  Allegations. 

First,  He  says,  that,  by  the  law  of  the  land, 
no  subject  can  trade  with  infidels  without  the 
ki^'s  licence. 

But  I  say,  this  is  gpratis  dictum,  4ind  1  must 
deny  tiie  law  to  be  so.  He  cannot  find  any 
statute,  judgment  or  resolution  in  all  ouiT  law- 
books to  this  purpose. 

All  the  authority  he  has  b  a  casual  saying 
of  a  smglejudge  in  Michelbom's  case. 

For  in  Darcy  and  Allen's  case,  there  is  not 
a  word  spoken  by  Dodderidge,  or  any  other« 
concerning  trade  with  infidels. 
.  Doddendge  says  nothing  of  foreign  trade  ; 
cites  and  affirms  the  -law  of  Mag.  Cfaarta, 
cap.  30. 

Michelbom's  Case  is  in  2  Brownlow,  2&<S, 
and  it  is  in  these  words :  Bill.  7  Jacbbi,  in  the 
common  bench,  upon  a  motion  made  for  con- 
sultation, upon  a  prohibition  awarded,  it  was 
said  by  the  lotd  Coke,  that  no  subject  of  ths 
king  may  trade  with  any  infidels  without  11- 
eence  of  the  kbg ;  and  the  reason  of  that  is, 
he  may  relinquish  the  catholic  faith  and  ad- 
here to  infideusm.  And  he  said,  be  had  seen 
a  licence  made  in  the  time  of  Edw.  3,  where 
the  king  recited,  that  he  having  a  s[)ecial  trust 
and  confidence  that  his  subjects  will  not  de- 
cline from  his  &ith  and  religion,  licensed  him 
ut  tupra  ;  and  this  did  arise  upon  a  recital  of  a 
licence,  made  to  a  merchant  to  trade  to  the 
East- Indies. 

First,  To  this  slender  authority,  I  answer, 
If  the  law  had  been  according  to  this  con-, 
celt,  there  would  have  been  much  said  and 
done  about  it  in  divers  cases;  there  would 
hare  been  proceedings  against  persons  that 
had  traded  to  Grenada,  (of  which  the  Moon 
lost  the  dominion  within  these  200  years)  to 
Barbery,  to  Tuikey,  and  other  infidel  places 
in  Asia,  Africa,  or  America,  but  we  never  neard 
or  read  of  any  till  now. 

Secondly,  It  is  an  apocryphal  case ;  that 
book,  called  Brownlow,  ui  or  litUe  authority  ; 
it  was  printed  witliout  approbation  of  tha 
judges,  or  any  legal  licence.  Andthecon> 
ceipt  is  of  less  authority,  it  is  reported  as  dictum 
obiter y  upon  a  motion,  a  casual  saying  of  the 
judge;  which  the  clerk  took,  and  likely  mis- 
took, «>r  it  Is  no  when  said  iamylordCoks't 
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own  books,  thooj^  they  are  volairdi^ous.  And 
the  groitod  of  his  saying  (if  1^  did  say)  it  is, 
that  lie  bad  seen  a  licepce  in  £d\v.  5  s  time, 
but  I  cannot  learn  that  it  has  been  seen  by  any 
man  else. .  Neither  Mr.  Ilolt  nor  I  can  nnd  i't» 
nor  does  my  lord  Coke  tell  us  where  it  was  j 
jpeihayts  it  was  taken  upon  trust,  and  mistaken, 
perliaps  no't  authentic,  and  [)erhaps  a  sufficient 
answer  to  it  would  ha^e  been  found  in  it  \  how  • 
ever,  it  was  but  one,  and  certainly,  if  the  law 
had  required  it^  there  would  have  been  more 
than  one  licence  from  the  beginiung  of  our 
Records  till  that  day.     '  Una  Hirundo,'  &c. 

Thirdly,  The  re^ison  there  given  makes 
strongly  against  this  charter.;  the  reason  is, 
lest  men  should  decline  from  the  faith ;  so  that 
it  seems  there  is  a  special  trust  in  the  king, 
that  he  should  suflTer  none  to  go  into  infidel 

C'5,  but  such  as  are  orthodox,  sound  and 
in  religion ;  .such  of  whom  the  king  is 
specially  ^assured  that  they  will  not  fjjdl  from 
the  faith,  which  is  to  be  exercised  by  the  king 
only  ;  and  he  is  to  grant  licence  to  particular 
and  known  persons  of  whom  he  has  this  con- 
fidence, tlie  kiiig  cannot  grant  his  royal  care 
to  the  company. 

But  now  this  charter  would  have  this  trust 
deputed  and  transfeiTed,  for  it  contains  a  li- 
cence not  only  for  the  then  members  of  the 
company  (who  were  twenty -two  or  twenty- 
three  years  ago),  but  their  unknown  succes- 
sors, and  to  Uieir  sons  begotten,  and  to  be  be- 
^otten^  and  their  secants,  factors,  appren- 
tices, and  licensees. 

Mr.  Holt  also  gives  a  reason  for  this  trade 
being  unlawful,  namely.  That  the  law  has 
judf«ed  infidels  to  be  perpetual  enemies,  for 
which  lie  relies  upon  another  singular  saying 
of  my  lord  Coke  in  Calvin^s  Case,  fol.  17,  and 
recites  two  authorities  cited  there,  namely,  the 
Kedster,  282,  and  12  H.  8.  4. 

And  he  takes  notice  that  the  children  of 
Israel  were  perverted  from  the  true  religion 
by  converse  f^ith  the  nations  round  about  them. 
And  he  cites  Grotius  de  Jure  Belli  et  Pacis, 
lib.  2,  cap.  15,  par.  11,  where  he  says,  'Ca- 
'  vendum  est  ue  nimia  commixtio  contagiom 
'  adferat  infirmis.* 

As  to  tills,  singular  opinion  of  infidels  being 
perpetual  enemies,  it  is  not  easy  to  understand 
what  my  lord  Coke  means  by  it;  his  words 
are  these :  All  infidels  are  in  law  verpetui  tni- 
miri,  for  between  them,  as  with  the  Devil, 
whose  subjects  they  arc,  and  the  Christian, 
there  is  perpetual  hnstitity,  and  can  be  no 
peace ;  for  as  the  Apostle  says,  2d  Coria- 
.Ihians,  15,  *  What  agreement  is  there  of  Christ 
*  with  Belial,  or  whix  part  has  tlje  believer  with 
/the  infidel?' 

It  seems  by  these  words,  that  it  is  to  be  un- 
deiTstood  of  a'^spuitual  discord  in  i-eapect  of  re- 
pjgiou,  and  not  a  temporal  between  the  natiour : 
ior'hc  says,  it  is  because  tbev  are  the  Devil's 
Ejects,  and  he  reliev  upon  the  texts  of  scrip- 
ture: and  if  this  perpetual  hjMtility  be  taken 
in  a  political  and  proper  sense,  and  the  law  be 
M,  it  destroy*  the  licence  and  pivilege  of  the 


Company,  and  their  action ,  bnmgfat,  aad  all 
possibiUty  of  soch  a  thing  for  them.  Tbert  i« 
not  nor  can  be  any  peace,  treaty  oi;  intercourse  _ 
between  the  £ngl]sh  and  the  Indians,  but  a' 
constant  never- ceasuig  state  of  war  ^  and  espe- 
cially if  it  be  founded  upon  a  Divine  precept: 
for  whatsoever  prerogative  the  king  may  haye, 
he  cannot  have  a  prerbgatiye  to  diispeoee  with 
the  canon  of  the  scripture. 

But  \fiy  lord  Coke  himself  does  much  clear 
this  matter,  Jur.  Co.  155,  where  he  says,  thai 
there  may  he  peace  and  leagues  of  comoHarce 
with  infidels.  All  that  the  register  says,  is  that 
the^  Hospitallers  were  instituted  for  defence 
<  contra  Christi  et  Christiai^orum  inimioost' 
which  is  an  expression  of  the-  enemies  of  re* 
Ugion,  not  of  the  state.  In  the  book  of  Henry 
the  8th,  he  said  indeed  obiter^  that  a  person 
outlawed,  a  traitor,  or  a  pa^n  being  beaten, 
shall  not  have  an  action ;  it  is  true  in  case  of 
an  out -law,  or  a  traitor,  it. may  be  pleaded  in 
abatement :  but  to  other  book  says,  nor  cae 
any  man  maintain  that  the  law  i»  so  in  case  of 
aPasan. 

A  Pagan,  Turk  or  Jew,  may  maintain  an 
action  of  debt  or  battery,  or  other  personal  ac- 
tion here;  were  it  otherwise,  there  eouldbe 
no  trading  of  the  Jews  here,  nor  of  the  Turks ; 
the  contrary  whereof  is  implied  and  admitted  in 
the  Act  of  Navigation,  12  Car.  2,  c.  IB,  par.  18. 

By  the  like  reason  that  thel-e  should  be  no 
trading  with  infidels,  there  ought  to  be  no  fb« 
reign  trade  at  all,  for  there  is  no  country  where 
the  religion  does  not  differ  in  somewhat  or 
other  m>m  the  religion  est:4hli8hed  in  the 
church  of  England. 

And  whatever  he  says  of  th  e  childroi  of  Is- 
rael, I  think  there  are  many  instances  in  the 
Old  Testament  of  commerce  with  the  headien, 
though  I,  not  foreseeing  sucl:^  use  of  ^tnekj 
here,  am  not  so  well  furnished.  « 

As  to  the  citation  out  of  Grotius,  it  is  by  way 
of  caution  only;  but  the  whole  drift  of  tbat 
chapter  demonstrates,  that  commerce  and 
leagues  with  infidels  are  lawful,'  and  be  ex*> 
pounds  that  text  of  2  Cor.  which  my  lord  Coke 
Dottoms  iipOn,  to  refer  only  to  joining  with 

Sem  m  idoUworship.  And  to  shew  deari? 
e  mind  of  tbat  autnor,  he  has  writ  a  wbow 
book,  intitled.  Mare  Liberu/Hy  to  manifest  the 
r^t  am  lawfulness  of  ti*ade  to  the  Indies ; 
jplJKll  says,  that  God  in  nature  appointed  aH 
people  to  resort  to,  and  trade  with  others,  ^ 
that  he  bath  given  several  oommoditite.tosooi^ 
which  others  stand  in  need  of.  • 

I  must  take  leave  to  say,  that  this  nodes  of 
Christians  not  to  have  coromeroe  with  infidcis 
is  a  eonceit  absurd,  monkish,  lantasticsi  and 
fanatical.  'Tis  a-kin  to  Domnium  ^fitndc*^ 
id  Gratia.  The  Indians  have  ft  right  to  trade 
here,  end  we  there,  and  this  is  a  i^ht  nssaru 
i|nd  human,  which  the  Christian'  faithdsth  n^ 
alter. 

I  agree  with  Mr.  Holt,  that  an  actof  parlia- 
ment made  against  the  Christian  I'^fi!^^ 
void;  butlthiidcacharteragaitiitmitim''*^ 
civil  right  isaecertaiiiiy  ▼Old.''  > 
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bi9  subjec^i  should  trade  thitber,  and  the  rest 
•hoiddiiot,  or  tfaatnhe  kin^  is  or  can  he  in 
amity  with  them,  as  to  one  part  of  his  subjec6» 
(namely  the  Company,)  and  in  enmity  with 
tbem,^  as  to  the  other  ot'  his  sobjects: 

f  be  king  has,  and  Is  to  preserve,  ths  high- 
ways, footit  vlli  to  keep  thorn  for  the  passage  dt 
hJmsekf  and  his  people ;'  toot  to  ihot  them  up 
asainst  any'  of  his  peof^le  at  l(?ast,  <n:eept  in  case 
orwar. 

He  cites  the  statute  12  H.  7,  cap.  6,  where 
the  merchant  advefiturera  say,  they  had  cbm- 
meroe  with  Spain  and  Portugal,  add  otber 


Mr.  Holt  fuitber  says,  that  public  safety 
and  poli^  are  conoeiiied  'm  tfasr  trade,  awl 
Iherefbre  it  sfaoold  be  Testrainable  by  the  com- 
moBhw;  sod  ba  cites  Courteen*8  case,  Hob. 
sro.wbera  severai-merebaiitswere  pttnisbed 
Ar  buying'  mod  transporting  great  sums  of  mo- 
ney, because  ^the  book'  says)  it  was  against 
Ibe  state-p^ey  and  safety  of  the  kitimlom ; 
aad  8ft  ponisbable,  and  not  permitted  by  the 
eoamMm-law!  and  Bfr.'  Holt  says,  that  trading 
with  infidels  isin  like  manner  against  the  stafte- 
pobcytoo. 

Aium,  That  was  in  the  Star-chamber,  and 
perhaps  it  was  one  of  the  errors  lor  wbSob  that 
eourt  was  dh»olved,  16  Can*.  1.  cap.  10.  in 
which  act  it  Is  said,  that  the  judges  of  that  court 
bad  tmdeitaken  tor  punish  w4iere ,  no  law  did 
warrant. 

If  tnuisporting  of  money  had  been  prohibited 
by  cooMBim  la^,  the  statutes  9  B.  3.  cap.  1. 
and*  5  R.  8.  cap.  2,  Sec  had  been  ntedless ; 
but  before  those  statutes  every  man  might  dis- 
pose of  his  own  prtrate  money  Ais  he  would. 
And  in. that  case  uf  Courteen's  the  offence 
seema  to  bKw%  consisted  in  engi-ossing  great 
quantities ;  and  so  it  more  fully  appears  in  a 
csntemporaty  refiort  of  the  same  Case,  in  the 
select  cases  aiMedto  Popham,  149  and  150, 
where  it  is  said,  that  as  one  shall  be  punishttl 
Ar  ingrossiDg  commodities,  so  another  for  great 
faaatities  of  money,  all  other  commodittes  &ing 
nereby  ingrossed.  And  this  point  olf'Cour- 
tea's  case  is  a  good  authority  against  the  pri- 
Til»e  claimed  by  the  Company,  which  in 
tntm  is  nothing  else  but  to  mgross  to  them- 
selves all  the  commodities  of  India,  6ct.  ^ 

Bvt  if  the  common  law  would  have  all  the 
treasore  kept  within  the  realm,  it  does  not  fbl- 
Jow  that  we  must  keep  all  olber  commodities, 
and  have  no  trade  at  all ;  at  least  without  spe- 
cflri  licence,  I  know  no  state-polidy  or  ]b.w  ibr 


hi  the  next  place  Mr.  Holt  considers  foreign 
ttade,  abd  says,  the  subjects  have  not  a  right  to 
ttade  abroad,  tfi/ /i^irttfft. 

AuMv.  This  is  against  the  former  Argument 
and  the  ground  of  the  plaintiirs  declaraticin, 
fei'that  was,  there  should  be  no  trade  to  those 
places,  ibraspecml  eaUse,  (vifc.)  because  they 
wvre  infldds ;  but  this  argument  imports,  that 
tlMra  Oogbt  not  to  be  any  trade  at  all  abroad, 
MinM  3witb 'CbfirtiflBi  oOuntries,  without  the 
kifi^'s  licence. 

'She  reason  with  which  be  would  support  this 
argumeot  n,  because  trade  depends  upon  trea- 
li»,  and  Upon  thef  accidents  of  peate  and  war, 
vHfich^tb^  king  has  the  power  of. 

But  this  too  thwarts  the  former  ar^ment, 
for  infid^  he  say  ft  aVe  perpetual  enemies ;  and 
if  so,  there  is  rh  poace  nor  treaty- with  them, 
iftd  therefore  no  trade  tb^be  (as  not  by  the 
Osmpany)  with  them. 

BMdes,  aflowiftg  there  nay  be  peace  and 
tfeaties  with  thenr,  i  cannot  see  how  .'this  con- 
■iit^atluu  cAtfcohduce  to  th^'present  question ; 
ibr  it  caimotbe  pretei^ed,  thi^  |he  kiug  makbs 
b^ues  with  iMIall'  princes,  thaT  One  part  of 


places  in  league  and  amity  with  the  king. 

No  doubt'  they  had,  and  beyond  this  Is  truly 
said  in  the  same  statute,  that  of  right  they 
might  to  have  it,  which  shc^s  that  it  Was  not 
by  the  king's  grant  or  licence.  And  in  like 
mantier  the  defendant  of  right  ought  to  have 
with  the  Indians,  there  being  no  war  hetwist 
this  realm  and  them. 

He  cites  out  of  Roll's  Abridgtbent,  3  Pars, 
214,  a  note  of  Rot.  Pari.  1  H.  5,  nu.  41,  wherfe 
the  commons  pray  ^atall  tnerchants  may  ex- 
port and  import  to  ahd  from  any  place,  any 
g6od8atth«if  pleasure,  pacing  the  customs  ana 
other  dues,  any  proclamation  notwithstanding; 
the  king  answers,  thM  he  will  be  advls^  by 
hisoouncih 

And  Mr.  Holt  takes  this  to  be  an  acknow- 
ledgment by  them  ofthel^lity  of  the  procla- 
mation. 

Aniw,  It  is  not  so,  for  it  was  the  course  then, 
to  propose  and  pass  declaratory  and  confirming 
(as  wen  as  other)  la^s,  by  my  of  petitions  to 
the  king  ;  and  though  they  thought  the  pro- 
clamation illegal,  yet  it  was  more  proper  ^r 
them  to  endeavour  to  obtain  redress  ny  prayer 
than  contest.  But  th^r  petition  was  a  peti-  ' 
tlon  of  right,  and  the  pruclamation  (especially 
if  there  was  no  War  a-foot)  was  void,  being 
against  the  common  and  statute  law.  '  And  to 
cite  and  set  iip  such  a  proclamation,  is  to  set  ju|^ 
grievance  to  the  law:  and  yet  I  take  it  there 
was  an  e-ttraordinary  occasion  at  that  time^ 
Hen.  5,  having  occasion  to  lay  an  embargo  on 
ships,  in  order  to  bis  proceecung  to  Vis  great 
warin  France. 

He  says  that  foreign  trade  may  be  mis^phie* 
vous,  It  may  be  a  nuisance,  so  the  impordng 
Irish  cattle  and  Prench  goods  have  been  de- 
clared fo  be  by  the  parlminent',  and  the  king 
may  restrain  such  evils.  " 

*  Answ,  These  acts  of  parliament  were  enact- 
ing, and  they  enact  it  shall  be  adjudged  a 
common  nuisance.  They  did  not  find  and  de- 
clare ft  io  have  been  one  Before. 

If  it  had  been  so,  there  had  been  no  need  of 
these  acts,  and  we  know  the  reason  of  that 
clause  was  to  niake  the  mtitter  dispensable. 

If  the  importing  East-  India  cornraodities  be 
a  nuisance,  it  is  not  Hceuseable,  and  the  com- 
pany cannot  maintain  tb^ir  trade,  much  le^ 
their  action ;  unless  it  should  be  bought  that 
the  britiging  in  of  those  commodities  by  the 
defendant  is  a  nuisance,  but  the  briugiog  in  the 
samebytheplaintif&isnot    '  * .  -^ 
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Heinforoes  this  with  a  reason,  that  there 
maybe  mischief  from  the  ahondanoe  of  the 
importatioa  exceeding  oar  exportation,  and  re- 
^mbling^  it  to  what  is  said  10  ftep.  141,  that 
by  the  common  law  the  long'  ought  0  saVe 
and  defend  his  realm  as  well  against  the  sea 
as  against  enemies;  th^  it  should  not  be 
drowned  nor  wasted;-  and  as  the  long  may 
prevent  immdation  of  water,  so  he  says,  he  may 
as  to  trade. 

Answ.  This  is  a  similitude  in  words,  but  not 
9s  to  the  nature  of  things,  and  if  there.be  any 
ibroein  it,  it  is  against  Sie  plaintiffs ;  for  there 
is  not  in  their  charter  any  limitation,  the  Com- 
pany jnay  brin^in  as  much  as  thej  will,  nay, 
It  seems  by  then-  allegiKtioB,  that  this  trade  is  to 
he  managed  mostlargely  by  means  of  the  Com- 
pany, and  therefore  thence  is  rather  the  danger 
of  the  glut. 

Mr.  Holt  makes  it  a  fteki  argument  to 
mamtain  the  charter,  that  it  is  a  neteo^y  re- 
gulation of  the  trade,  and  that  the  trade  eoohl 
■ot  have  been  settled  bu^by  such  a  Companjr ; 
and  says,  if  it  should  be  laid  open,  it  would  ruin 
the  trade  both  of  the  Company  and«  the  de- 
fendant. 

And  it  is  averred  in  the  declaration,  that  this 
trade  cannot  be  managed,  but  <  per  hujusmodi 
.<  Coi^pos  Corporatum.' 

Ansm.  This  contradicts  Michelbom's  case, 
for  that  was  upon  a  Kcenoe  granted  to  a  single 
merchant  to  trade  to  the  East  -Indies ;  and  it  is 
known  that  this  trade  has  been  managed  by 
private  persons  before,  and  since  there  was  a 
Company.  / 

And  thul  is  to  set  up  convenience  ox  pretence 
of  convenience  agaiivit  law;  the  statute,  which 
we  have  pleaded,  says,  tint  all  trade  shall  be 
q»en ;  the  plaintiffs  say,  it  shall  be  open  to 
them  only,  because  they  can  manage  it  best. 

If  other  men  should  say  that  they  could  ma- 
nage it  better,  the  pretence  were  as  ^r  for 
thm  to  exclude  the  Company  from  the  trade. 

But  I  except  against  tnis  averment,  it  is  a 
frivolous  and  impossible  averment,  no  issue  can 
be.  taken  upon  it,  unless  issue  should  be  taken 
upon  a  similitude,  (viz.)  *  hnjusmodi  Corpus 
<  Corporatum.' 

If  a  licence  were  granted  (as  it  is  said  to  be  in 
Michelbom's  case)  to  one  man  to  trade  to  the 
East -Indies,  and  he  should  bring  such  an 
action,  and  aver  that  the  trade  could  not  be 
managed  but  by  such  an  one  as  he,  it  would 
not  be  ^ood,  and  yet  as  good  as  this  is.  In  an 
action  for  words,  it  is  not  allowable  to  aUed^ 
that  the  defendant  spoke  such  words,  or  kujus 


Moreover,  the  declaration,  as  it  is  penned, 
contradicts  itself;  for  it  says,  that  the  trade 
cannot  be  managed  but  by  the  Company,  and 
'yet  chaiges  the  defendant  that  he  did  mana^  a 
trade  there ;  which  is  not  possible,  and  it  is 
penal  enough  upon  the  defendant  that  he  4it- 
tempts  to  m^age  trade  where  he  cannot 

Mr.  Holt  objects,  that  the  statute  we  plead, 
might  not  to  be  taken  universally,  that  the  sea 
duai  be  open  to  all  merchaiits  $  for  then  it 


would  extend  to  give  liberty  of  trade  ts  the 
king's  enemies  who  are  merchants. 

Ant,  True  it  is,  neither  this,  nor  any  such 
law  extends  further  than  to  alien  armies  and 
subjects,  there  are  jura  beilh  as  wdl  as  jura 
pacii  :  and  it  is  understood,  that  eneibies  who 
are  foreigners  may  be  taken  and  proceeded 
against  according  to  martial  law ;  but  the  de- 
fendant is  a  subject,  and  cannot  be  an  enemy. 

He  says  further,  that  this  statute  should  not 
extend  to  this  trade,  because  that  in  Edw.  Srd*s 
time,  when  it  was  made,  trade  was  driven  with 
diristiabs  only,  and  not  with  infidels. 

If  this  be  so,  it  destroys  the  only  authority 
he  has  (viz.)  Michelboni's  cas6,  where  the  only 
ground  of  the  opinion  is,  that  there  was  a  licenee 
granted  to  trade  with  infidels,  ih  the  time  of  the 
saidEd.S. 

But  this  statute  must  be  taken,  as  it  is  penned, 
univermlly,  and  not  confined  to  thosecountries, 
places  anu  parts  which  were  then  used ;  the 
statute  does  not  distinguish,  *  et  nbi  lek  oon 

<  distinguit,  ne  nos  distinguimus,'  otherwise  no 
man  must  trade,  but  to  those  few  places  that  he 
can  prove  were  traded  to  before  18  E.  3. 

He  says  (as^  n.  6.  86.)  that  the  king  may 
restrain  men,  by  Ne  exeat  Re^num^  from 
going  beyond  sea;  and  cites  Dans,  9.  b.  that 
one  reason  of  the  king's  being  intitled  by  pre- 
scription to  the  great  custom,  was  for  his  leave 
to  merchants  to  go  and  carry  goods  out  of  the 
realm. 

Answ.  It  is  true,  that  book  of  Davis  does  say 
so,  bttt.he  cites  to  prove  the  opinion.  Dyer  165. 
and  this  statute,  18  E.  3..  which  yft  have 
pleaded ;  so  that  that  book  is  of  no  further  use, 
than  the  authorities  upon  which  it  is  founded  do 
warrant ;  which  if  we  examine,  we  shall  find 
that  in  Dyer  it  is,  among  other  things,  made  a 
^tuere,  in  a  case  referred  to  the  judgtt  conoem- 
mg  a  new  imposition  set  by  queen  Mary  on 
merchandize,  whether  by  common  law  mer- 
chants were,  or  might  be  restrained  from  going 
out  of  the  kingdom,  without  leave  of  the  king 
or  queen ;  to  which  the  judges  give  no  resolu- 
tion: which  shews,  they  thou^t  the  law 
was,  that  there  was  no  such  restraint  or  need  of 
leave;  for  whengud^ pve  no  resolution, in 
the  case  of  the  king,  it  is  a  sign  tiiat  in  their 
opinion  the  law  is  acauist  him ;  and  for  the 
statute,  18  E.  3.  which  we  plead,  it  is  flat 
against  it. 

F.  N.  B.  85.  a.  is  express,  that  by  common 
law,  every  subject  may  go  out  of  the  kmgdom 
for  meroliandize,  or  travel,  or  other  causes  ss 
he  pleases,  without  leave,  V.  Co..  pi.  Cor.  180. 

5  R.  2,  cap.  8.  Restrains  people  pasdogout, 
bntitexcepts  merchants,  and  even  that  slattte 
is  repealed.  4  Jacobi,  cap.  1.  it  is  cte^^^ 
^e  king  may  restrain  lus  subjects  from  goiBg 
out  of  the  realm,  by  his  writ  of  Ni  eseat 
Regmm.  But  that  writ  was  originally  w. 
the  clennr  only,  andispn^criy  ffrautedioe 
matter  orstate  only  ;  and  the  vrerds  of  it  are, 

<  duam  plurima nobis  et  Corooe  WM^nspre- 
^judicialia  ibidem  prosequi  intendM.'  Oflw* 
indeed  it  has  been  extended  to  Qvnfia^  ^  P^'^ 
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pomUy  it  iraa  not  taken  notieeof,  orpooibly  n» 
ffiieyance  then  appeared  from  it ;  and  Cikely 
that  Company  was  better  adnaed,  than  to  en- 
deaTonr  to  restrain  others  irom  trade. 

Besides,  I  have  beard  a  rote  of  the  Honse 
of  Commons  cited  sometimes,  bat  nerer  knew 
the  silence  of  the  House  of  Commons  cited  for 
authority  before ;  doubtim  in  that  parliament 
as  in  others,  the  members  comnlaioed  of  those 
grievances,  which  then  affected  the  .  boroughs 
and  places  they  senred  for :  they  undertake 
not  to  enumerate  all  the  monopolies,  that  were 
or  might  be,  and  it  is  most  prudent^  in  order  te 
obtam  redress,  to  limit  their  complaints' to  the 
present  occasion. 

Fint,  Mr.  Holt  mentions  three  statntee^ 
3  JacoU,  cap.  6,  there  having  been  a  charter 
obtain^  by  some  merchants  tor  sole  trade  into ' 


HaUde  the  justiee  of  acouxt  here,  but  I  think 
■oftirfber.  It  is  always  to  restrain  a  manfrom 
wnethiiig  nnfawfhl,  and  against  the  duty  of  a 
wAfBOt;  never  to  restrain  from  a  lawful  act,  as 
hide  is. 

Neither  is  it  general  or  uniTersal,  bnt  always 
fnticoler,  end  {^ranted  upon  oath,  made  con- 
coning  a  perticolar  person;  and  sboe  there 
aeeds  sach  a  tpeaal  writ  to  restrain  an  ob- 
Modoos  person,  it  proves.the  law  to  be,  that  all 
•dicr  persons  are  at  liberty  to  go. 

inn  there  was  no  Ne  exeat  Begnum 
•ninft  the  defendant,  nor  cause  for  any;  and 
inhere  had  been,  and  he  had  gone  against  it, 
Ihfu^  it  were  an  olfenoe  to  the  kin^,  it  would 
•Bt  gire  cense  of  action  to  the  plaintiff. 

fie  cites  Co.  litt.  5.  a.  That  no  subject  can 
btdU  a  castle  or  a  fortress  without  the  king's 
fioooe,  and  11  Rep.  87.  h»  and  Co.  Magna 
Chaita  199.  that  no  man  can  make  a  park 
wilhoat  the  king's  licence;  and  11  H.  7:  IS. 
that  the  king  may  licence,  where  if  one  kill 
aeacher  it  is  no  fefony.  * 

Answ.  These  instances  agree  not  to  our 
case:  a  noan  may  not  build  castles  without  the 
Jong's  fioence,  any  more  than  raise  forces,  or 
^prapriate  hwts,  which  are  /era  natune^ 
ud  tlie  kinflr's  game ;  much  less  take  away 
the  liyes  of  the  king's  subjects ;  but  there  is  no 
psrity  of  reason,  mate  man  should  not  use  an 
nmoeent  trade. 

It  is  more  suitable  thereto,  to  instance,  that 
anum  vny  without  licence  build  a  house,  or 
aake  a  beuge,  and  inclose  a  garden  or  field, 
and  thereby  preserve  the  lives  of  himself  and 
Usfimuly. 

In  the  next  place,  Mr.  Holt  says,  there  is 
a  great  deal  of  difference  between  trading  in  a 
eeanpeny,  and  trading  out  of  a  company ;  that 
ihb  c^harter  is  good  because  it  gives  the  trade 
to  a  company,  and  being  a  company,  and 
christians^  they  wifl  take  care  that  their  agents 
and  Actors  keep  up  to  the  christian  religion; 
hot  other  people  will  converse  only  wim  in- 
fid^,  and  cannot  have  dirine  offices. 

Answ.  It  is  not  required  by  the  Charier,  that 
the  members  taken  into  the  company,  should 
he  dnristians,  and  their  sons,  servants,  and  fac- 
tors may  he  no  christians,  nor  are  they  bound 
to  have  divine  offices.  And  the  defendant  and 
others  are  likewise  christians,  and  may  have 
divine  offices  as  wefl  as  they  ^  and  m  this 
liade,  the  defendant  and  those  vrith  him  con- 
verse^ with  the  same  persons,  as  the  Company 
and  tbeir  agents  do ;  or  if  not.  then  there,  is 
no  interfoing,  no  cause  of  comjilaint. 

He  obstTves  out  of  the  Journal  of  the  House 
efCammons,  45  Eliz.  that  the  House  of  Com- 
nKNM  ^11  v^norously  upon  monopolies;  and 
there  was  brought  in  a  catalogue  of  them,*  bnt 
therein  is  nothing  of  the  East 'India  trade, 
thsogh  there   was   such  a  charter  tl^en  in 


AmmWb 


I  knew  not  whether  there  was  sudi 
then  in  being;  hut  if  there  were. 


*  See  1  Cobb.  Pari.  Hist  p.  923. 


the  dominions  of  Spain  and  Portugpal.  Jt  is 
enacted,  that  it  shall  and  may  be  lawful,  for  all: 
^subjects  to  trade  thither,  notwithstanding  that 
charter  or  any  other  ;  and  thereupon  he  mfers» 
that  the  paruament  takes  the  charter  to  be 
I,  and  therefore  enact  that  the  trade  shall 

laid  open. 

Atuw.  There  b  no  just  ground  for  this  in- 
ference. 

First,  It  were  a  strain  beyond  the  phiintiffV 
own  foundation,  for  that  it  related  to  a  trade 
to  Spain  or  Portugal,  which  are  Chriitlan 
coumhes. 

Secondly,  The  preamble  of  the  act  sets  forth 
reasons  enough  to  destroy  the  patent  at  com- 
mon law,  (viz.)  that  all  subjects  ought  to  enjoy 
equally  the  benefit  of  peace  and  free  trade  ; 
that  otherwise  the  subjects  of  England  would 
be  in  a  worse  condition  than  those  of  Scotland 
and  Irdand :  that  it  was  attended  with  the  im-* 
poverishing  of  merchants,  mariners  and  ma- 
nufacturers, leteening  the  price  of  tlieir  com- 
modities, andenhancipg  foreign,  ^c. 

Thirdly,  The  act  calls  it  a  common  traffic, 
and  does  not'only  say  it  shall  be  lawful,  but 
that  there  shall  be  free  liberty  to  trade  there,  in 
such  sort  and  manner  as  was  accustomed  :  so 
that  the  act  did  not  make  the  charter  illegal, 
but  found  it  so,  as  being  an  innovation  agamst 
what  is  used  and  ougbtrto  be. 

Also  he  mentions  the  Statute  of  Monopolies^ 
SI  Jacobi,  cap.  3,  wherein  he  observes,  there 
is  a  proviso  to  save  the  Companies  or  societies 
of  merchants.  And  the  statute  14  Carol!  S, 
cap.  24,  >vhich  in  the  preamble  declares  the 
putting  in  of  stock  into  the  East- India  Com- 
pany to  be  for  public  good. 
•  Ans».  That  last  statute  indeed  in  the  prer 
amble  says,  it  is  for  public  good,  but  it  is  the 
pubUc  good  of  the  Company ;  and  the  same 
preamble  says,  thai  divers  noblemen,  gentle- 
men, and  other  persons  of'  quality,  not  bred 
to  trade  or  merchandize,  did  put  in  stock  there ; 
and  enacts,  that  they  shall  not  in  diat  respect 
be  reckoned  traders,  and  so  liable  to  a  com- 
mission of  bankrupt :  whereupon  -I  might  ob- 
serye,  that  this  Company  is  not  to  be  reckoned 
a  Company  of  merchants,  ah(]^  therefore  not 
I  wi&in  4he  proviso,  in  Jae.  above-nientioned. 
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But  I  ^ve  this  fvrther  answer  qo'ncenfing 
that  proviso :  the  words  of  it  are.  Provided 
also,  and  it  ia  hereby  further  intended ».  declared 
and  enacted,  that  this  act,  or  iiny  thing flhei^in 
contained^  shall  not  in  any  wiae  extend,  or  ^be 
ptejudiciai  to  t(ie  city  of  London,  &c.  or  to 
any  companies,  or  societies  of  m^ehants 
within  this  realm,,  erected  for  themauteaaQce, 
d!ilarG[eoneut  or  ordering  of  any  trade,  or  mer- 
chanmze,  but  that  the  same,  and  their  Ubertiea, 
p>rivileges,j)owers  and  inimuoitiesshaU  be,  ana 
continue  of  suet  force  and  effect,  a§  they  w^re 
before  the  making  P^  this  act,  and  of;;ioDe 
other  ;  any  tbiog  before  in  this  act  to  the  con- 
trary in  any  wise  notwithstanding. 

mw  first,  this  is  but  a  general  saving  ^  apd 
suppbsmg,  as  Mr.  ^olt  daes,  that  there  was 
such  an  East- India  Company  then  in  being; 
if  the  paftiament  ha^d  had  as  iiivourahle  an 
opinion  of  then:  charter,  as  they  had  of  Man- 
selPs  or  Maxwe^'s  or  the  other  there  mea^ 
tioaed;  they  would  have  saved  it^hy  particular 
menUon,  as  they  did  those,  which  would  have 
been  some  coontenance  to  such  a  charter. 

Secondly,  Admitting  it  saved  generally  or 
particularly  by  the  proviso,  that  does  not  make 
it  better;  the  proviso  qnly  says,  it  shall  con - 
tiniie  qf  such  force  and  effect,  as  it  was  before 
the  making  of  the  act,  and  none  other:/!,  e. 
If  notwithstanding  the  body  of  the  act,  if  it 
were  a  monopoW  apd  void  before^  it  shall  re- 
main so,  ana  ir  it  were, good  before,  it  shall- 
remain  so  notwijth8t;^iding  the  proviso. 

If  it  be  asked,  to  ,what  purpose  the  proviso 
w^  made,  iit  i«|  answered  clearly  thus ;  the 
statute  gloving  an  additional  {penalty  of  treble 
damages  anddouble  costs  against  any  person, 
that'  sbouMy  after  forty  days,  afler  the  end  of 
that  session  of  parliament,,  hinder,  grieve,  dis- 
tnrb  or  disquiet  any  person,  or  any  ways  seize, 
attach,  distrain,  take,  carry  away  oj  detain  his 
goods,  by  occasion  or  pretext  of  any  mono< 
poTy,  or  of  any  such  commission,  grant,  licence, 
power,  faculty,  letters  patents,  &c. 

NoV  the  nruviso  appointed  that  nothing  in 
th^  act  shaii  extend  to-aoy  society  or  company 
of  merchants  ;  it  saves  persons  that  shall 
binder,  grieve,  disturb  or  disquiet  others  by 
occasion  or  pretext  of  such. a  society  or  com- 
TOny  from  thatpenalty  ;  so  that  the  plaintiffs 
^ave  this  advantage  from  the  proviso  (if  they 
wc^  a^t  all  within  it),  that  they  shall  not  be  liable 
to  the  defendant's  trehle  damages  and  double 
costs  for  bringing  this  present  suit  a^rainsthim. 

6  Car.  Jones  SSI.  Mounson  versus  ^lister, 
was  a  case ,  concerning  an  office  granted  by 
letters'  patent^  4  Jacohi,  for  sole  making  all 
bills, '  informations  and  letters  naissivc  in  the 
oonhcil  of  York.  Now  the  next  proviso  in  Utc 
ttittute  ,does  saye  officers  in  the  same  manner 
as  this  proviso  does  societies  or  companies  of 
merchants.  It.  was  adjudged,  th^t  though 
this  gr&nt  of  ^is  ofice  were,  saved  by  thejpro- 
riso,  yet  it  was  still  a  monopoly,  andvoicT;  it 
bebg  unreasonable  that  one  person  should  have 
thi^  making  ofaUhjUs,  Sec.  which  is  propqr 
w«rk  for  counsel  or  atiornles,  and  that  (in  case 
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of  cross-hill}  both  parties  should  be  obhged.  tgi 
disclose  their  evidexice  to  that  person;  but  by 
reiason  of  this  pi;oviso,  this  gi-antee  should  not 
be  liable  to  the  treble  damages  and  double 
costs ;  the  proviso  s^ves  us  ajg^pst  that  sta- 
tu te»  but  does  not  establish  against  the  common 

law.  

.  Besides,  tliiis  provi^  does  not  at  all  extendi 
to  this  charter ;  it  onty  concerns  su^h  as  were, 
then  in  being,  and  says«  they  shall  contioo^ 
in  such  force,  as  they  were  before  the  making 
of  that  sUtute.  Qut  this  Company  thatis  now 
plaintiH;  was  made  not  long  since,  viz.  by 
charter  13  of  this  king.  , 

Mr.  Holt  cites  seven  precedents  of  ^nts 
by  queen  £liz.  of  sole  trading  to  several  mfidii 
parts. 

To  which  [  a^isvver,  That  tJie  nK>r^  there  are 
of  this  kind,  the  stronger  the  argument  is  for 
us  ;  for  the  greater  occasion  has  be«n  admj?; 
nistered  to.  brmg  actions  or  informatfons  pf  tbis. 
nature,  but  none  was  ever  brouffbt ;  and  the 
reason  why  none  has  been  broi^t  is,  because 
none  ijonla  be  upon  this  score.  .        . , 

The  clauses  in  this  charter,  for .  forfeiting 
ship  and  goods,  and  ipiprispnipent,  ^8(c  ip^g^  ^, 
weU  be  cited  for  precedents  hereaAer  ;  and. yet, 
it  will  not  be  denied,  that  at  least  some  of  these 
clauses  are  void  ;  it  has  been  frequent  to  insert 
clauses  in  charters,  which  will  not  hold  water,, 
they  serve  for  a  flourish,  aud  in  terrorcm\  like 
the  nenalty  of  1  sOOOiL  in  a  subpmna.  ,i 

.Also  these  fJiai^fers  were  temporary,  ^4. 
they  were  bottomed  upon  some  new  discor^y 
of  a  trade  or  a  passage  ;  and  in  truth  that  is , 
the  only  good  foundation  upon  which  such  a 
charter  can  be  granted,  Godb.   254,  when  a^ 
new  invention  or  discovery  has  heign  made,  or 
is  making  by  any  person,  by  his  skill,  charge, 
and  perhaps  peril  of  his  life,  the  king  may 
remunerate  him  with  such  a  grant ;  but  that 
must  be  only  fcr  a  reasopaUe  number  of  y^r.: 
and  no  further  by  the  common  law :  and  oerow  \ 
the  statute  of  monopolies,  21  Jacohi,  adjusted 
ttuit  reasonable  time  to  fourteen  years.    And 
I  take  it  that  tlie  first  graut  made  in  lEuglAQ^ . 
to  persons  for  sole  trade  to  the  East-Indies^ 
was  upon  suggestion  and  consiqeration  of  their 
being  nrst  tra&rs  tbere,  an^  that  was  for  fifle^ 
years,  which  is  h)ng  .since  expired.    Though 
It  seems,  trade  to  tho  East-Indies  was  known 
to  other  Europeans  inany  hundred  years  ago, 

"  Impiger  exf remos  cnrrit  Mercator  ad  Indos 
"  Per  Mars."  Hor. 

I  shall  mention  two  or  three  actp  of  parlia- 
ment, which,  do  conntepanice  and  encourage^ 
free  trade  by  any  person  to  the  East-Indies,.  „ 

^7  Carbli  1,  c^*.  21,  It,is  made  a  prW»- 
nire  to  hinder  any  persons  from  importing  ^t- 
petre  ;  the  defendant  ^d  import  salt-petfs  in 
tbis  ship,  a  no  so  do  all  ships  that  come  from  toe 
East- Indies  ;  it  is  then*  usual  ballast. 


and 


n  Caroli  2,  cap.  18,  parag.  3,  ijc^wof 
d  re-enacted  13  Car.  2,  cap.  140  forbids  ^^ 
bringing  in  of  any ^gpods  w  4fi^;:/^?5L^ 
America,  and  in  any  TeaieT,  but  such  w  b«oog 

Google 


Digitized  by  ^ 


tOl]  STATE  TRIALS,  S6  Chaalbs  II.  l6S4.^Ihe  E.  I  Campm^  v.  &mig$.  [4Ctt 


lilhepc^of^BBffknd,  Ireland,  Waks,  and 
Berwick,  or  of' the  king's  fordgrn  plantations  ; 
ndiMraffr.  13,  mentions  East- India  commo- 
Aties.  H&e  was  jost  occasion  ^or  the  par- 
liamenl  to  take  notice  of  the  Ck>n]pany  ffor  this 
present  charter  was  in  being  in  13,  when  the 
tut  act  passed,  and  a  like  former  charter  in 
kdor  in  19,  when  the  first  passed)  and  so  they 
woQUl,  if  tb^  had  thought  tlie  trade  restrained 
to  the  Company.  Bat  they  seem  to  allow, 
^  these  fi^oods  may  be  imported  in  any  £ng- 
hdi  or  Irish  vessels,  whether  of  the  Company 
or  of  odier  persons. 

39  and  33  Car.  %,  cap.  11,  It  is  enacted, 
that  all  aad  every  person  or  persons,  that  shall 
Md  or  cause  to  he  built  any  ship  or  yessel  of 
thrae  decks,  with  a  fore-cas^e,  and  five  foot  be- 
tween each  deck,  mounted  with  thiity  pieces 
•f ordnance,  and  other  ammunition  prot>or- 
ticoahle,  shall  for  the  first  two  Toyagcs,  which 
the  said  ship  or  shins  make  firom  his  majesty's 
dominions  to  any  foreign  port,  have  and  re- 
eeive  to  theif  own  proper  use  and  benefit  one 
tsBth  fkurt :  and  all  persons  that  shall  build  any 
shins  of  two  decks,  above  three  fmndned  tuns 
and  thirty  g^ns,  shall  have  one  twentieth  part 
^f  the  cottoms,  that  shall  be  paid  to  his  ma- 
jes^  for  all  snch  goods  or  merchandize,  as 
4hu  be  exported  or  imported  on  the  said  ship 
or  shipsy  to  and  firom  ^this  kingdom. 

'1^  kaowB  that  such  ships  used  to  be  built 
and  emphiyed  for  the  East^Uidia  trade,  and  not 
for  trade  to  any  Christian  country ;  but  the 
act  takes  no  notice  i^  this  Company,  or  of  a 
licence  to  be  from  the  king ;  but  allows  and 
declares,  that  all  and  every  person  or  persons 
nay  build  any  ship  of  three  decks,  and  make 
a  voyage  with  her  to  any  forei^  part,  and  en- 
eoorage  people  so  to  do,  with  a  reward  ;  to 
vhieh  reward  (if  the  defendant's  ship  be  within 
the  drcmnstances}  the  defendant  might  be  en- 
titled for  this  voyaffe  for  which  he  is  now  sued. 
hmd  certainly  no  la#  appoints  a  reward  and 
apimishmeat  ihr  the  same  thinflc. 

I  will  estaUish  this  point  with  two  authori- 
liliesy  not  of  a  private  nature,  like  dormant 
patents,  but  the  ludj^ent  of  parliaments,  land 
ef  the  court  of  Kmg^-Bench. 

1  and  3  Ph.  and  Mar.  the  Muscovy  Com- 
pany was  erected  by  letters  patent,  and  therein 
aclaase^  to  restrain  all  otherefrom  trading 
upon  a  like  penalty,  i^a  here ;  but  notwithstanci- 
ing  that,  oUier  people  did  trade  thither :  and 
thereopon  BjSXvt,.  an  act.  of  parliament  was 
made,  reciting  the  charter,  and  that  other  per- 
sons did  trade  thither  notwithstanding;  and 
therefore  enacts  that  the  charter  shall  stand, 
and  no  other  person  shall  trade  thither ;  which 
shews  the  judgment  of  the  parliament,  that 
without  this  act  the  restraint  was  not  good. 

The  other  concerned  the  Canary  Com- 
pany. 

It  is  Mich.  20,  Car.  2,  Rot.  403.  Banco 
B^ia,  Horn.  118,  &c.  Ivy. 

They  had  a  charter  with  like  restraint  and 
penalties  as  in  ^us ;  and  in  trespass  brought  for 
Misittg  the  ahipy  the  defendant  justified  by 


Tirtqeofthe  charter,  and  judgment  was  given 
for  the  plaintiff  against  the  charter,  by  the  uni- 
form opmion  of  the  whole  comt. 

That  case  indeed  was  not  the  same  with 
this,  as  tO;  the  manner  ;  but  as  torthe  matter 
and  substance  it  is  the  same. 

I  shall  conclude  with  an  observation  of  ray 
lord  Coke,  Jur.  Co.  31,  that  acts  of  parlia- 
ment against  the  freedom  of  merchandize  never 
hold  long. 

If  that  be  the  fate  of  acts  of  parliament^ 
which  are  laws,  certiunly  a  charter  made  to 
such  purpose,  ought  not  to  be  allowed. 

The  Second  Point. 

I  take  the  bW  to  be  dealr  with  F.  N.  B.  85.  a. 
that  every  subject  may  go  out  of  the  kingdom 
for  merchandize  as  he  pleases,  and  whither  he 
pleases,  without  asking  leave  of  tiie^og,  and 
shall  not  be  punished  for  it.  ^ 

But  now  taking  it  by  admission,  that  persons 
are  restrained,  and  that  th^  defendant  ought 
not  to  have  traded  to  the  East- Indies  without 
licence ;  yet  I  conceive  this  action  upon  the 
case  can  never  be  maintained. 

In  maintena::ce  of  it,  Mr.  Holt  says,  that 
this  privile^  of  trade  granted  to  the  Company 
is  a  Iranchise ;  and  if  another  violates  it,  the 
grantee  may  have  an  action  of  the  case  against' 
that  person,  as  22  H.  6,  14,  and  11  H.  4,  47. 
where  the  king  has  granted  a  fair  or  market ; 
if  a  man  set  up  another  fair  or  market  to  the 
damage  of  the  former,  he  that  has  the  grant 
shall  have  an  action  in  the  case. 

1  observe,  that  in  the  arguin&r  of  the  first 
point,  Mr.  Holt  all  along  called  ttiis  a  licence,, 
which  now  (to  support  this  second  point)  he 
would  have  a  iranchise ;  but  these  two  things 
differ  ^^reatly.  A  franchise  (understood  pro- 
perly) IS  an  hereditament,  a  tiling  of  interest, 
and  assignable  and  transferrable ;  but  a  licence 
is  only  Keiaxsfio  Jurists  dispensation  with  the, 
law,  a  privilege  to  certain  persons  to  do  an  act 
with  impunity.  When  the  king  grants  a  mar-, 
ket,  he  creates  or  grants  a  real  thing;  but 
when  he  gives  liberty  to  trade,  he  does  not 
create  or  grant  a  real  tnin^,  but  only  discharges, 
or  prevents  a  penalty  inflictable  for  tradmg 
without  such  leave. 

When  the  king  creates  or  grants  a  market  to 
any  person,  if  he  makes  a  grant  of  another 
market  to  another  person,  to  the  damage  of  the 
first,  it  will  be  void,  because  the  grantee  has  a 
franchise  that  is  a  real  interest;  and  the  grantee 
may  have  an  action  of  the  case  against  him 
that  sets  up  a  market  under  pretence  of  such 
a  grant,  as  well  as  he  may  against  a  man 
tbatsetsupa  market  without  any  pretence  of 
grant. 

But  if  the  king  license  any  person  to  trade, 
be  may  notwithstanding  license  others  too, 
although  that  be  to  the  damage  of  the  first; 
for  he  has  not  conveyed  any  interest'  to  the 
first,  that  should  hinder  him  from  dispensing 
with  others. 

There  is  no  bottom  for  this  action  to  stand 
upon.;  there  are  but  two  things  in  the  charter 
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towards  it;   first,  a  licence  to  the  Company 
-  to  trade ;  secondly  a  prohibitioQ  aod  restraint 
to  others,  whereby  the  company. is  to  have  the 
sole  trade. 

If  the  king  had  only  g^ranted  a  licence  to  the 
Company  to  trade  to  the  East- Indies;  the 
company  could  not  thereupon  have  an  action 
against  the  defendant  for  trading  thither.  Now 
when  the  king,  in  the  same  charter,  adds  a 
restraint  and  prohibition  to  the  defendant  and 
all  other  subjects  \  this  Mr.  Holt  would  have 
to  be  no  more  than  the  law  said  before ;  but 
if  it  be  more,  this  does  not  add  any  real  intercut 
to  the  company,  or  better  Entitle  them  to  an 
action. 

Suppose  it  to  be  an  offence,  and  punishable 
for  the  defendant  to  trade  to  the  East- Indies 
without  the  king's  licence ;  the  king  dispenses 
to  the  plaintifis,  so  that  they  may  trade  there 
freely;  the  defendant  trades  there  without 
licence,  this  may  (according  to  that  supposition) 
subject  him  to  penalty  at  the  suit  oftne  king, 
but  this  gives  no  title  to  levy  money  upon 
the  defendant  for  trading  without  licence,  there 
is  no  privity,  no  cause  of  action. 
.  The  resolution  at  the  end  of  the  case  of 
iponopolies,  11.,  Kep.  88.  b.  is  a  clear  autho- 
rity to  this  purpose:  Cards  were  prohibited  by 
act  of  parliament  to  be  imported ;  and  the 
Queen  grants  to  Darc^  that  he  should  bave^ 
tne  sole  importation  of  cards,  non  obstanU  that 
statute;  and  during  that  grant,  another  man 
imported  cards,  against  whom  Darcy  brought 
an  action  on  the  case  for  it,  and  therein  alledged 
too  that  he  had  been  at  great  charge  to  make 
and  provide  cards  sufficient.  But  resolved  that 
the  action  would  not  lie ;  but  for  punishing 
the  party,  the  remedy  which  the  statute  ap- 
pointed against  impoitinff  must  be  followed. 

It  is  insisted  upon,  that  the  plaintiffs  have 
been  at  great  chaige  to  carry  on  this  trade, 
and  by  others  interloping  they  should  lose  the 
fruits  of  it. 

The  defendant  has  as  much  to  say,  tliat  ho 
has  been  at  ^ye»i  charge,  and  by  restraining 
and  prosecuting  him  he  should  be  a  loser. 

But  I  say,  this  is  '  damnum  sine  injuria.*  In 
ihe  mentioned  books  of  32  H.  6, 14.  and  11  H. 
4, 47.  it  is  held,  that  the  action  on  the  case 
would  not  lie,  which  was  brought  by  a  school- 
master (or  two),  for  that  he  had  an  ancient 
school  in  a  town,  and  one  set  up  another  near, 
so  that  whcreaift  before  he  had  two  shillings  a 
quarter  for  a  boy,  now  he  could  hav^  but  one 
shilling :  so  for  erecting  a  roitl,  that  withdraws 
custoin  from  a  former  mill,  no  action  lies. 

In  ever}'  action  on  the  case,  there  must  be 
<  damnum  et  injiuia,'  there  must  be  a  wrong 
to  the  party  plaintiff;  it  is  no  wronp:  to  the 

Elaintiffs  here  that  another  offends  against  that 
iw,  which  is  dispensed  nith  to  them. 
If  the  defendant's  trading  witliout  thekincr's 
leave  be  an  offence  against  tlie  king,  it^  is 
punishable  by  the  king  still,  and  that  way  of 
punishment  must  be  followed,  if  there  is  to  be 
any;  besides,  all  die  ibundatioQ  the  plaintiffs 
ihouid  stand  upon  is  the  charter,  bilt  they  do 
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not  follow  that;  the  chifrter  appotnti  tha  pe- 
nalty to  be  forfeiture  of  ship  an*  goods,  whoce* 
of  one  half  to  the  king;  but  no  action  on  the 
case  is  given,  or  meant,  wherein'  the  carriage 
maybe  more  or  less,  and  wherein  the  king  ia 
excluded  from  ahy  share.  , 

If  an  act  of  parliament  prohibit  under  for- 
feiture of  ship  and  goods,  the  one  half  to  the 
king,  the  other  to  the  party,  that  must  be  fol- 
lowed, there  shall  never  be  an  action  on  tiie 
case ;  for  the  common-law  shuts  it  up  with, 
a  strong  negative,  and  says,  there  shall  be  no 
other  penalty.  And  in  all  cases  ofstatntea, 
by-laws  and  charters,  the  method  of  puniah- 
ment  prescribed  must  be  observed. 

To  obviate  this  the  pkiintiffs  have  been  can- 
telous,  and  have  misrecited  the  charter  in  their 
declaiiition ;  they,  to  let  in  a  pretence  for  their 
action,  recite  the  prohibition  or  restraint,  and 
stop  there,  as  if  the  prohibition  were  absolute 
and  general';  whereas  it  is  sub  modo,  under  a 
special  penalty  of  forfeiture. 

And  this  appears  upon  Oyer,  and  therefore 
for  this  variance,  juJgment  on^t  to  be  for 
the  defendant,  if  there  were  nothmg  ^lae  in  tho 
case. 

But  waving  this  concerning  the  form  of  tlio 
suit,  I  insist  upon  the  maui  n^atter. 

There  is  a  natural  necessity  that  every  oaaa 
that  will  live  must  eat,  and  thence  a  neoeasily 
and  jobligation  to  labour ;  and  there  is  a  pnn 
perty  in  this  means  of  livelihood  as  well  aa  im 
life. 

The  king's  pow^  and  prerogative  is  to  es* 
tablish  and  preserve  this  to  all  his  subjects. 

Traffic  is  one  of  the  honestest  and  justest 
sorts  of  industry,  and  is  more  especially  proper 
for  an  island. 

The  king  cannot  prohibit  merchandize,  nor 
laj  a  penny  imposition  upon  it ;  therefore  our 
kings  have  received  tunnage  and  poundage 
from  the  grants  of  parHaments:  whereas  if 
they  had  such  a  power  (as  the  plaintifis  coun- 
sel speak  oO  ov<:r  all  frade,  they  might  by  the. 
means  of  that,  have  made  aa  undeniable  title 
to  such  a  revenue,  without  the  consent  of  the 
Lords  and  Commons. 

Restraining  of  trade  (though  but  for  atioie 
or  place)  is  one  of  the  great  things  which  has 
been  always  reserved  to,  and  exercised  by  au- 
thority of  pai'liament,  as  we  find  almost  in 
everv  sessions. 

This  which  is  now  before  vour  lordship,  is  the 
greatest  monopoly  that  ha^  Leeu  attem|ited.  It 
mouu|H)lize8  Africa,  Asia,  and  America,  at  least 
on  the  sGuih ;  it  devoure  above  half  the  trade  of 
the  nation,  the  trade  of  iinnens  from  Ham- 
burgh, Flanders,  and  Holland;  silks  from 
Italy  and  Turky,  and  when  the  prohibition  ex-, 
pires,  from  France;  and afl'ects our maimfao 
tures  at  home,  upon  all  which  the  livelihood  of 
manj^  thousands  depends. 

It  is  against  the  common  hlw  and  many  ex- 
press statutes. 

Neman  was  ever  punished,  in  any  court,  fwr 
using  foreign  traile ;  no,  not  in  the  Star-Cfaam- 
ber,  which  extends  the  prerogative  most.    It  k 
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pass  such  an  interest  to  the  Company  with  that 
licence,  as  vriW  entitle  them  to  an  actimi 
a<^n$t  any  that  shall  intrude  or  incroach  upon 
their  trade  ? 

First,  My  lord,  I  am  to  prove  that  this  erant 
is  good ;  and  here  these  considerations  will  fall 
in. 

First,  Whether  the  kiuff  had  power  at  com- 
mon law  tu  have  made  sucn  a  grant? 

Secondly,  Whether  that  power  be  any  ways 
abridged  by  any  act  of  parliament,  as  it  is  much 
insisted  upon  by  the  other  side  ? 

Anstr.  First,  That  the  king  had  such  a  power 
at  common  law,  I  conceive  is  plain,  for  these 
reasons : 


*  Chqs  prinue  iiiipressionis,^  although  tliere 
W  been  occasion  to  have  had  precedents,  if 
aay  such  action  oould  have  lain. 

Bat  as  tlua  is  the  first  that  has  been  brought, 
I  shall  presume  it  will  receive  that  just  dis- 
cQuragement  from  your  lordships,  that  it  will 
ke  the  last.  And  I  pray  your  J  udgment  for  the 
Defendant.  ** 


Mr.  solicitor  GENERAL  FINCH, 

(AFTEaWARDS  IL^RL  OF  NOTTINCnAM.) 


Oe  Term.  Pasdi.  Anno  Regni  Regis  Caroli 
Secoodi  xxxri.  Die  Sabbati  xix-  Aprilis, 
Amio  I>om.  1684.    Banco  Regis. 

The  East- India  Com|>any  v,  Thomas  Sandys. 

Mr.  Just.  Withins.  Mr.  Solicitor- General, 
dayoo  ai^ue  that  case  to-dav  ? 

Mr.  Solicitor  General.    Ves,  Sir. 

Mr.  Just.  Withint,  Mr.  PollexfeR,  do  you 
aisue  on  the  other  side  ? 

Mr.Po/feWeR.    1  do,  Sir. 

BIr.  Just  Witkins  Then,  gentlemen,  let  him 
eMDe  down  to  the  bar. 

Mr.  Soiiciior  General.  My  lord,  this  is  an 
action  upon  the  case,  brought  by  the  East- 
India  Company  against  Sandys;  wherein  they 
do  set  forth  that  the  king,  reciting  former  letters 
foteots  granted  to  this  company  to  incorporate 
A9  did  grant  a  charter  to  such  particular  men, 
and  made  them  a  corporation  oy  theliame  of 
Tbe  governor,  &c.  and  did  grant  to  them  the 
sole  trade  in  all  the  parts  upon  the  coasts  of 
Asia,  Africa,  and  Ameritis,  from  the  Cape  of 
Good-Hope  to  the  Streiffhts  of  Magellan .  And 
linrtber,  that  he  did  likewise  grant  to  tliis 
Company  and  successors  the  sole  trade  ;  and 
granted  to  them,-  that  no  other  of  the  king's 
sidkiecis  should  trade  within  those  limits,  and 
dM  ezpcessly  prohibit  all  his  subjects,  to  trade 
thither,  not  being  of  the  Company,  without  a 
lieeooe  from  them.  Then  tbey  say,  that  Mr. 
Sandys,  bein^  one  of  the  kind's  subjects,  did 
take  upon  faun  to  tra^e  withm  the  limits  of 
ihooe  letters  patents,  to  wit,  at  Meslapotan,  not 
hoTing*  a  licence  from  'their  Company,  or  any 
other  authority  to  do  it.  And  tiits  tbey  Iby  to 
their  damage  of  1000/. 

Mr.  Sandys  to.  this,  after  he. prated  Oyer  of 
the  letters  patents,  which  are  set  forth  in  here 
verba,  pleads  the  statute  of  18  £.  3.  %vbich 
saya,  that  the  sea  shall  be  open,  and  all  mer- 
dumts  shall  go  with  their  merchandize,  where 
Ibrv  please.    To  this  plea  we  have  demurred . 

Upon  this  Record,  the  questions  will  be  tbese 
tvo: 

Ficsl,  Whether  or  no  the  patent  to  the 
East- India  Company,  with  a  prohibition  to  all 
odicfs  totrade  within  their  limits,  therein  set 
forth,  be  a  good  patent?  The  next  is, 

Secondly,  Whether,  admitting  it  to  be  a  good 
patent,,  this  action  will  lie ;  tluit  is,  whether  it 
be  a  bare  heence  to  the  Company,  oj  whether  it 


First,  Because  no  subject  at  the  common  lav 
had  a  right  to'  trade  with  infidels,  no  nor  to  go 
thither,  without  licence  from  the  king  first  had 
and  obtained. 

Secondly,  No  such  trade  can  be  established 
without  precedent  treaties,  and  no  such  treaties 
can  be  maile  by  subjects,  without  'licence  from 
the  king  to  niake  tlieni.  If  thei-efore  this 
patent  dor's  not  i-estrain  any  natural  liberty  or 
right  that  tbe  subject  had,  but  is  introducti\  e  of 
a  new  one,  they  had  not  before  ;  it  will  not  fall 
out  to  be  within  the  definition  of  a  monopoly,  in 
which  it  is  one  essential  part  tliat  it  restrains 
peoule  from  that  liberty  they  had  before. 

Now  that  no  subject  had  a  right  at  common 
law  to  trade  witli  infidels,  or  go  into  an  infidel 
country,  without  licende  from  the  king,  will  be 
evident  thus.    Aud, 

First,  It  will  be  vcrj'  considerable,  before  we 
enter  upon  that  qnestion  particularly,  to  see  how 
all  rifiht  in  genoral  to  trade  stands  circunistaa- 
tiated;  and  there  it  is  plain. 

First,  That  there  is  no  trade,  but  what  de- 
pends upon  the  good-will  and  pleasure  of  the 
tbreigu  prince  with  whom  itis,  whether  he  will 
admit  it  orno ;  that  is  pretty  clear. 

Secondly,  This  may  ,be  restrained  by  a  total 
prohibition  of  any  coiumeroe  with  that  prince 
or  nation^  hy  the  king  here. 

Thirdly,  Though  everv  man  now  and  mer- 
chants always  were  at  liberty  to  go  abroad 
without  licence,  yet  the  king  may  restrain  any 
man  hy  the  writ  "Ne  exeat  Regnuniy  from  going 
out  ot  the  kingdom  ;  and  that  without  shewing, 
any  particular  cause  why,  or  alledging  any 
matter  that  is  traversable  and  triable  with  the 
king.     Aud 

Fourthly  and  Lastly,  If  any  foreign  prince, 
upon  concluding  any  league  or  treaty  with  the 
kmg,  should  restrani  trade  to  any  number  of 
persons,  or  any  particular  qualification  of  man- 
ner of  proceeding  in  it ;  I  bee  not*how  any  man 
can  pretend  to  a  right,  to  act  contrary  to  that, 
in  breach  of  such  a  league  or  treaty  made  with 
the  king  by  such  a  foreign  prince. 
-  Then  we  say  furl  her,  by  the  statute  of  3  and 
4  Jacobi,  which  opens  the  trade  to  Spain  and 
Portugal,  that  does  show  plainly  that  that  trade 
was  before  incloseft ;  and  it  dot^s  not  show  that 
the  inclosureof  it  was  illegal,  hut  gives  a  right 
that  was  restrained  before:  and  yet  I  am  far 
from  affirming  that  the  subject  has  no  right  to 
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trade,  though  it  has  been  objected  that  this 
clogs  it,  and  makes  it  as  none;  apd  therefore, 
tbey  held  it  absolutely  necessary  to  disaffirm 
that'^power  and  prerogative,  which  the  law, 
for  the  public  good,  does  repose  in  the  king, 

)  and  that  upon  reasons  that  will  not  hold,  nor 
are  so  tit  to  be  urged  in  decency :  for  1  take  it, 
the  possibility  of  the  abuse  of  power,  is  no'^ib- 
jeciion  against  that  power.  For  by  this  argu- 
ment, thoufi;h  the  king  has  a  power  and  pre- 
rogative by  Jaw  to  lestrain  subjects  from  going 
beyond  the  sea,  by  a  Ne  Exeat  Regnumy  no, 
say  they,  he  cannot ;  for  then  he  may  restrain 
all  his  subjecU  from  going  out  of  the  kingdom, 
and  so  imprison  and  hinder  every  one  from 
going  out  of  the  nation.  It  is  the  same  argu- 
giiraent  ^ith  this,  that  they  ur^e  the  king 
claims  a  prerogative  to  restrain  such  trade  upon 
occasion ;  they  say  this  argument  cannot  hold, 
for  by  this  rule  he  may  restrain  all  commerce 
and  trade  whatsoever :  so  that  this  way  of  ar- 
^uin^r  does  strike  at  all  power,  and  I  need  give 
no  other  reason  for  it,  for  there  can  be  no  power 

_  at  all,  which  is  not  accompanied  with  some 
trust ;  and  there  is  no  trust,  but  it  possibly 
(morally  speaking)  may  be  broken.  So  that 
this  is  no  argument  against  the  right  of  the 
subject  to  trade  on  the  one  side,  nor  against  the 
prerogative  of  the  king  on  the  other,  in  whom 
the  law  has  reposed  a  trust  to  regulate  and 
qualify  trade. 

But,  my  lord,  in  this  case  the  question  is 
not  of  so  large  an  extent,  nor  so  general  as  thia 
is ;  but  only  here  it  is  a  question,  how  that 
right  siands  with  respect  to  infidels,  and  that 
IS  the  question  before  your  lordship. 

And  1  cannot  but  observe,  in  my.  entrance 
into  the  question,  that  unless  the  law  had  once 
been  held  clear  in  this  matter,  this  could  nothave 
come  to  be  an  v  subject  of  debate  now^  for  no 
such  trade  as  this,  could  ever  have  been  gained 
to  the  nation ;  for  none  could  have  ventured  upon 
80  hazardous  un  enterprize,  or  so  chargeable  a 
project  as  this  was,  if  it  hiad  been  any  doubt 
whether  those  that  run  no  such  adventure 
shoukl  be  admitted  to  reap  the  first  fruits 
of  it. 

So  that  this  question  as  it  tends  to  oveithrow 
this  trade,  if  the  law  be  taken  to  he  as  they 
would  have  it,  so  it  overthrows  the  Turky  trade 
too,  which  stands  upon  tlie  same  foundation, 
with  respect  to  the  prohibition  by  letters  patents 
as  this  does ;  for  the  question  is  not,  upon  how 
easy  terms  the  privileges  are  to  be  obtained,  as 
it  is  confessed  the  terms  are  easier  in  the 
Turky  Gorapany,  than  in  the  East- India  Com- 
pany ;  but  whether  any  terms  at  all  are  requi- 
site :  if  any  terras  can  be  imposed  upon  it,  then 
those  are  good ;  if  none,  then  that  will  over- 
throw the  Turky  trade,  and  all  the  trade  of  the 
nation.  And  surely  if  they  can  prevail  in  this 
question,  the  subjetTts  for  whose  right  they  pre- 
tend so  much  to  stand  up,  \^ll  have  Uttle  cause 
to  ihank  them  for  standing  up  for  a  right,  as 
they  call  it,  against  the  very  interest  of  the  na- 
tion. But  to  return  to  our  argument : 
The  subject  can  have  no  such  right  to  tr»de 


with  infidels  without  Hoenoe  firom  the  king ; 
for  they  are  lo<^ed  upon  as  eaemies,  notsmy 
in  a  spiritual  sense,  as  they  are  of  a  contrary 
faith  and  religion,  but  they  are  so  treated  ki 
law ;  and  the  resolutions  ot  the  law  are  such  as 
we  may  see  in  Calvin's  case,  and  the  12  H.  8, 
which  is  a  book  diey  cited  and  was  (^VLOted  here 
before,  upon  the  &8t  argument  of  this  case; 
where  it  is  held^  that  a  Pagan,  though  he  be 
beaten,  cannot  have  or  maintain  any  action  at 
all,  because  he  is  perpetuus  inimicus:  so  an 
alien  enemy  can  neither  maintain  a  real  or  per- 
sonal action,  as  it  is  said  in  the  1^  Inst.  129,  B. 
so  a  Jewess,  though  bom  here,  and  marrying 
a  converted  Jew,  shall  not  be  endowed ;  stid 
so  is  the  same  book  3S,  so  that  they  are  looked 
upon  no  more  than  ocmmon  aliens ;  for  va 
see  that  though  they  are  born  here,  yet  they 
have  not  the  capacities  so  much  as  of  Deni- 
zens, for  they  shall  not  be  endowed,  as  deni- 
zens may ;  And  though  my  lord  Coke,  by  the 
way,  says,  in  that  book,,  no  alien  can  be  eo» 
dowed:  yet  1  find  in  the  pariiamcnt  rolls  a  pe- 
tition of  the  Commons,  it  is  in  8  H.  5.  m.  16, 
tbey  pray  that  female  aliens  may  lie  endoved ; 
and  the  king's  answer  is,  let  it  he  as  it  is  desired. 
But  I  mention  that  only  by  the  by,  for  it  is  not 
at  all  relating  to  our  question,  but  for  that  tbs 
other  resolution  goes  to  it,  that  an  infidel  is  al- 
ways to  be  treated  as  an  enemy. 

But,  my  lord,  fiirther,  that  all  infidels  are 
likewise  aliens  and  enemies,  in  respect  of  their 
properties  which  they  gain  here;  it  is  to  be 
gathered  from  what  I  find  in  Rot.  finium  50 
H.  3,  nif  5,  the  king  releases  a  debt  that  wtf 
owing  to  a  Jew ;  and  in  the  same  roll,  49  H.  3. 
Rot.  finium,  there  are  divers  pardons  of  debts 
owing  to  Jews,  some  in  recompence  for  ser- 
vice done,  and  others  in  compassion  of  the 
poor,  that  they  have  drawn  in  to  be  engaged 
for  great  sums  to  them.  '' 

Rot.  Pari,  13  E.  1,  m.  4,  a  Jew  died,  and 
the  kinff  granted  away  his  gqods,  and  his  wi- 
dow redeemed  them  for  1000/.  and  the  laag 
granted  to  the  Jewess,  that  he  would  not  dis- 
charge any  debts,  that  were  owing  to  her. 
This  shews  their  properties  were  til  at  tbe 
king's  mercy ;  and  sometimes  the  kinggiantad 
licence  to  them,  and  gave  them  leave  to  asngn 
their  debts.  Rot.  Pari  3  E.  1,  m.  6,  which  re- 
cites  that  it  was  provided  by  king  H.  3.  th^no 
Jew  should  sell  his  goods  .wfihout  liocnoe. 
Tbe  kinff  grants  a  licence  to  Judeo  Nostw  to 
sell  a  d^t  of  20/.  that  was  owing  biro  from  tbe 
bishop  of  Bath  and  Wells ;  and  doubtlesrtbe 
reason  of  that  law  in  Hen.  3d's  time,  was,  that 
the  kin^  might  prevent  any  .mischief,  tost 
might  follow  upon  an  unlicensed  corointfce 
between  his  subjects  and  those  infidels:  sdu 
this  appears  plainly  «hy  considering,  that  by 
tbe  ancient  law  of  the  land,  no  Jew  could  loha- 
bit  any  where  within  the  kingdimi,  ^"^^"*J 
by  custom  they  were  permi&d  to  ^^  »J[f: 
so  is  Rot.  Claus.  1  E.  1,  m-  7,  in  doiso ;  wj^ 
had  gone  and  inhabited  at  ^'^^^^^^^ 
they  were  removed  thence,  and  the  record  W* 
you  the  reason  why,  Amoli,  &c. 
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Hkj  had  paitkahi'  jwlites  sisigMd  o^sr 
l^lbem,  to  detenvMoe  tfaeircMiws,  find  that 
3^  see  Rot.  Cteoi.  49  U.  S.  m.  4,  tbe  Idag 
oMstihUeB  two  juslioet  ad  Cuttoi,  Ju4aorum, 
aad  gif  €s  tbem  power  to  detemune  their  pitas 
ia  w  places  wbere  they  were  accustoiBed  to 
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wliere  my  lord  Cok^  sayt  that  tbe  law  of  Btag^ 
land  is  ao,  that. the  king  cannot  make  *  F<)edu8 
'  mutui  auxilii  aut  amicitife,'  wttli  an  uifidel 
prince.  4nd  there  he  reckons  up  ibur  sorts  of 
leafffies ;  three  of  which  he  says  may  be  had 
with  infidels,  that  is,  <  Foedus  'Pacis,  Feedos 

<  CoDgratulationis,  et  F<edus  ComoMircii ;'  bnt 

<  Foectas  motui  Aoxilii/  he  says,  by  law  is  not 
allowable  :  and  herein  these  leagues  are 
gtrotmded  upon  the  law  of  God. 

Therefore,  my  lord,  the  law  surely  does  not 
gtre  the  subject  an  unlimited  freeilorn  to  trade^ 
but  it  must  depend  upon  such  cautions  and  se-  , 
curity,  as  nothihgbot  such  leagues  can  pronde 
for;  Which  leagues  I  am  sure  none  but  the 
kiiM^  is  capable  of  making. 

This  theu,  one  would  think,  were  enough  to 
clear  oor  patent  from  that  objection,  that  it  is  a 
raono|ioly.  But  there  are  other  tfainp^that 
make  it  yet  more  evident  it  is  not  so.  As  first, 
in  all  the  complaints  that  have  been  of  mono* 
polies,  this  patent  was  never  counted  to  be  one 
among  them,  nor  thought  to  be  illegal ;  if  h 
ever  had  been  thought  so,  the  statute  of  31 
Jacobi,  cap.  8,  whidi  is  a  statute  made  ibr  re- 
gulating of  trade,  would  never  have  been  made. 

In  the  next  place,  1  say  either  the  first  patent 
for  this  trade  was  a  monopoly,  or  this  is  none : 
the  first  was  none,  not  only  for  the  reasons  I 
^ve  before,  but  because  it  was  a  new  trade. 
Patents  for  new  inventions  are  not  made  eood 
by  the  statute  of  21  ot*  king  James,  but  1^  as 
they  were  before  ;  only  they  are  restrained  to 
a  number  of  years,  and  were  always  good,  be* 
cause  they  were  for  the  encouragement  of  trade, 
and  of  useful  inventions  to  increase  them. 

A  fortiori  therefore  in  this  case,  what  is  of 
muco  fifreaier  consequence  to  the  hation  is  a 
point  of  trade,  than  any  little  slight  invention  of 
a  pai-ticular  thinf^,  must  be  allowed  to  be  good ; 
theu  I  say /sure  if  the  first  patent  be  not  a  mo- 
nopoly, then  nether  can  this  patent  be  a  mo- 
nopoly ;  for  there  is  no  law  that  hath  declared 
how  long  such  a  trade  as  this  is  may  be  in- 
closed, as  the  statute  of  21  king  James  has  set 
limits  for,  as  new  inrentions. 

And  agaitf,  this  company  is  for  the  advan- 
tage and  benefit  of  the  nation,  which  a  mono- 
\mj  can  never  be :  and  that  it  is  for  the  benefit 
of  the  nation,  appearsby  the  statute  of  tbe  14th 
of  this  king,  cap.  24,  which  recites  it  to  be  of 
great  advantage  to  the  public,  and  for  tbe  en- 
couragement of  the  public  trade  and  navigation. 
Here  then,  my  lord,  is  both  the  judgment  of 
the  parliament  concerning  com|)anie8  of  this 
kind,  and  an  encouragement  of  this  particular 
company  by  the  wjiole  parKameAt. 

And  again,  they  are  taken  notice  of  in  ano- 
ther statute,  made  in  the  39th  of  this  king, 
ch.  1,  where  they  are  taxed  20s.  for  every  100/. 
capital  stock  in  the  company. 

Another  reason  is  tiiis,  because  of  the  abso- 
lute necessity  of  a  company  to  man^^e  thi^ 
trade,  not  only  in  respect  of  the  Indians  them« 
selves,  but  also  in  respect  of  other  foreign  na*  - 
tions,  who  are  rivals  to  us  in  ihis  trade,  and 
are  ready  to  take  all  advantages  against  us 


And  there  is  in  Rot  Pari.  13  E.  1,  m.  7,  a 
my  renMrkable  veoord  to  tins  purpose,  lUx 

My  lord,  I  find  another  record  like  dbis  in 
the  patent  rolls  of  that  year ;  for  we  See  what 
care  the  law  look,  that  Christians  shoukl  not  be 
diGumrented  by  the  Jews;  and  the  govern < 
meat  had  ao  eye  upon  them,  that  they  should 
Dot  have  oemnoerce  one  with  another ;  that  re- 
sQgoizancoB  should  be  entered  in  the  presence 
of  Christians.    That  record  is  thus,  Keje  om- 

We  see  a  man  here,  diat  deals  with  a  Jew, 
Skid  buys  things  of  him  without  licence,  and 
thfe  king  grants  that  be  would  not  trouble 
him,  or  proceed  against  him  by  law  for  that 
'Offence. 

Bjr  the  ancient  law  it  ^appears,  tiiiat  if  a 
Christian  married  to  a  Jew,  it  was  felony,  and 
the  party  oiR»ding  was  to  be  burnt ;  so  is  tbe 
dd  Inst.  fol.  89,  and  there  my  lord  Coke  cites 
FleU  for  bis  authority  in  it.  ' 

From  all  this  it  appears,  that  Infidels  have 
no  right  to  trade  and  traffic  here,  and  surely 
then  BO  subject  has  a  right  to  trade  with 
thex&  ip  their  country ;  §or  the  restraint  cer- 
tainlr  must  be  mutual.  And,  my  lord,  for 
thia  I  most  remember  you  of  a  case  that  has 
been  before  cited  in  this  case,  and  that  is 
MieheHHMme's  cose  in  Brownlow,  where  my 
Isid  Ckke  declares  the  law  to  be  as  we  sav, 
snd  that  he  hath  seen  a  licence  in  Bdw.  3d's 
tiniB  ;.  and  that  he  says  was  for  the  salety  of 
lebgion. 

And  surdVf  my  lord,  it  is  upon  some  such 
grounds  as  this,  ihat  the  law  pix>vides  that  no 
flBeomoiutiicate  person  s^ll  bring  an  action, 
no  dot  m  uuter  droit ^  because  no  person  must 
oenverae  with  tliem  ;  therefore,  they  cannot 
sne  as  eareciitor  to  any  person.  Then  if  tbe 
law  be  cautious  for  tbe  safety  of  religion,  as  to 
laatrain  converse  in  our  country ;  k  fortiori  it 
may  restrain  the  sul^ects  liberty  of  trading  in 
an  mfidel  country,  where  they  must  be  under 
tbe  laws  of  the  place ;  and  the  inconveoiencies 
in  the  one  case  are  sure  much  gi-eater  than  in 
Ibeother. 

For  we  see  in  Calvin's  case,  if  the  king  con- 
ycTs  an  infidel  country,  their  laws  actually 
eease  till  tbe  Idng  gives  them  new  ones.  But 
'tis  otherwise  of  a  Christian  country,  fi>r  there 
the  laws  renoain  till  the  king  is  pl^sed  to  alter 


Anodier  reason,  my  lord,  is  this,  tHe  king's 
prerogatiTe  in  making  leagues  and  truces,  is 
atre  as  Urge  and  unlimited  as  the  sul^ts 
f%btto  trade  ;  and  yet  in  tbe  case  of  infidels 
imt  is  restrained,  as  to  some  sort  of  leagues 
that  a  Cbristiao  prince  cannot  make  with  them, 
9tt,  For  fhs^ott  may  see  in  the  4tU  Inst.  155, 
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but  at  four  times  in  the  ^ear,  and  mnst  «Uy 
here  butttbrt^jr  days  at  a  time ;  as  my  lord  Com  ' 
observes  in  bis  comment  upon  that  statute,  and 
cites  the  Mirror  of  Justice  for  it.-  And  if  tfain 
law  proves  any  thing  relating  t^  this  question, 
it  is,  that  before  that  act,  merchants  could  not 
go  out  of  the  kingdom,  and  still  they  may  be  • 
prohibited  publicly;   which,  though  my  lord 
Coke  says  must  be  by  act  of  parliament,,  vet  he 
cites  no  law  for  that  opinion  ;  and  with  sub-  • 
mission,  the  word  pubhc  doth  not  necessarily 
import  that  it  should  be  by  act  of  parliament. 
My  lord,  that  law  that  comes  nearest  in  words 
to  this  case  here  before  yon,  is  that  of  1  £.  3,  • 
which  is  pleaded  by  the  defendant,  that  is  part 
of  the  act,  tfae'latter  clause  of  it,  that  the  sea 
be  open  to  all  manner  of  merchants,  to  pass 
with  their  merchandize  whither  they  please. 

.This  is  part  of  that  law ;  but,  my  lord*  the 
meaning  of  this  law  is  quite  and  clear  another 
thing,  as  1  shall  shew  with  submission  most 
plainly  :  and  I  will  b^  leave,  my  lord,  a  little 
to  introduce  it,  by  giving  you  a  history  of  this 
Uw,  how  it  comes  to  be  made  ;  for  it  is  but  %' 
short  one,  and  it  is  only  the  last  clause  sf  it 
that  is  pl«Lded  by  the  defendant. 

By  the  statute  of  the  11th  of  Edw.  3,  it  was 
made  fdony  to  transport  wool,  and  this  my 
lord  Coke  observes  in  his  comment  upon 
Magna  Charta,  upon  chap.  30.  King  Edw.  3, 
took  advantage  of  it,  for  exacting  money  of 
the  merchants,  for  dispensations  with  the  law, 
and  for  licences  for  transporting^  of  wool. 
Hereupon  several  complaints  were  made  in  the 
parliament ;  and  particularly  in  the  17th  yesdr 
of  Edw.  3,  Rot.  Par.  nu.  38,  the  Commons 
complain,  that  the  grant  of  40f .  upon  a  sack 
of  wool  made  by  the  merchants  only,  was  not 
to  bind  the  Commons,  and  therefore  pray  it 
may  be  revoked.  The  king  answered,  this 
cannot  tend  to  charge  the  Commons ;  for  that, 
there  was  set  a  certain  price  upon  wool  in  every 
county,  which  the  king  willed  should  stand.; 
and  that  all  wool  sold  under  that  price  should 
be  forfeited  in  the  hands  of  the  buyer. 

This  was  in  17  £.  3,  and  this  matter,  my 
lord,  among  other  things,  was  represented  to 
the  same  parliament,  by  the  same  merchants, 
by  way  of  advice,  as  a  thing  fit,  17  £.  3,  in 
dorso  nu.  58,  of  the  parliament-rolls  of  that 
yeari  And  they  set  Jorth,  whereas  they  were 
summoned  to  Nottingham,  to  inform  the  price, 
of  wools,  which  they  did  not,  regarding  ihp 
times  to  come  as  they  say,  and  tliat  was 
abused ;  they  pray  liberty  to  buy  wools  as 
freely  as  other  merchandizes,  as  thev  caa 
agree  between  buyer  and  seller  ;  and  that  all 
indictments  and  proceedings  contrary  to  that 
law  miti^bt  be  stayed ;  and  further  they  add 
their  advice,  that  the  king  would  ordain  the. 
staple  in  some  place  in  England,  rathdr  than 
beyond  the  seas. 

Then  comes  the  18  £.  3,  Rot.  Part  nu.  1S> 
among  other  petitions  of  the  Commons,  there 
are  these  which  refer  to  the  firet  part  of  the  act 
of  parliament:  that  the  prices 'set  upon  thesoris 
of  wools  in  every  coonty,  which  run  more  te 


about  it.  But  this  part  of  the  case  is  much 
more,  fit  to  be  discoursed  of  by  merchants  and 
statesmen,  than  lawyers. 

Yet  thus  far  the  law  foils  in  to  consider  this 
matter,  as  they  are  a  corporation  under  stipu- 
lations and  leagues  with  other  countries  for  the 
eaiTyingon  of  their  trade ;  and  so  are  in  the 
nature  almost  of  foreign  plantations,  under  a 
regulated  and  Christian  government  within 
themselves,  whereby  those  mischiefs  are  pre- 
Tented,  that  would  have  fallen  uj>on  an  un- 
limited and  unregulated  trade  with  infidels, 
that  are  enemies  to  our  religion  and  nation  ; 
which  the  law,  as  I  have  already  shewn,  takes 
so  much  care  to  present. 

For  Other  considerations,  wliether  this  trade 
be  driven  to  the  full  extent  of  it,  or  may  be 
more  advantageous  to  be  enlaiged,  as  it  is 
proper  here  to  be  discoursed .  of  in  a  court  of 
law,  so  the  application  for  that  must  be  made 
elsewhere ;  for  I  do  not  know  any  law  that 
bath  made  the  defendant  a  reformer  among  us. 

My  lord,  in  .the  next  place,  the  next  ques- 
tion is,  whether  this  prerogative  of  the  king  is 
abridged,  or  restrained  by  any  act  of  parlia- 
ment, as  is  insisted  on  by  the  defendant's 
counsel  P  I  tliiok  not.    For, 

First,  In  general,  the  chief  trade  of  this  na- 
tion consisted  anciently  most  in  wool,  wool- fell 
and  leather,  and  with  our  neighbouring  nations 
•nly ;  and  yet, 

neoondly,  Even  that  trade  was  restrained  iui 
the  exercise  of  it ;  for  none  must  buy  and  sell, 
but  he  must  do  it  at  the  staple,  as  appears  by 
S  Ed.  3,  chap.  9,  that  abrogates  the  staple, 
and  aAerwards  it  was  erected  again.  And 
then  in  the 

Third  pUce,  there  was  no  such  trade  as  this 
or  any  other  ever  established  with  infidels  in 
those  days,  and  so  there  was  no  occasion  for 
such  a  law  to  restrain  them. 

The  best  rule  therefore  to  interpret  this  act 
of  parliament,  will  be  to  apply  the  remedy  to 
the  inconvenience  and  mischierthat  was  before 
it  If  then  there  was  nonsuch  inconvenience 
as  this  compluned  of,  the  restriction  of  the 
trade  with  mfidels ;  then  all  may  reasonably 
conclude  and  insist  upon  it,  there  was  no  such 
remedy  as  the  layinc^  open  of  a  trade,  as  they 
alledge,  intended  to  he  uUroiluced.  But  if  we 
consider  the  act  itself,  we  hhall  see  some  parti- 
cular reason  fpr  the  making  of  it^  cither  for 
the  taking  ofi*  some  dogs,  that  were  upon  the 
trade  then  in  use,  or  the  providing  some  re- 
medies which  were  introduced  to  obviate  the 
present  inconveniences  and  mischiefs. 

First  then,  for  »f  agna  Charta,  which  hath 
been  cited  chap.  30,  that  gives  liberty  to  mer- 
chants, '  Quod  nisi  pubiicb  aiitea  prohibiti 
'^fueiint,  habeant  salvum  etsecnrum  conduc- 
''turn  exire  de  Anglia  et  venire  in  Angliam,  et 
<  morari  et  ire  per  Angliam,  tarn  per  terram 

*  quam  per  aquam,  ad  emeodum  et  vendendum 
'  sine  omnibus  matis  tolnetis,  &c.  prsterquam 

•  in  tempore  guerne.' 

This  helped  merchant-strangers  in  this  par- 
tlcukir,  because  before  that  they  could  cone 
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Ike  danuigv;  tban  tdrantage  of  the  people, 
migiit  be  ousted,  and  that  ererj  one  may  buy 
freely,  as  he  can  agree  with  the  seller,  and 
mme  be  accused  for  doing  the  contrary. 

Tfais^  mj  lonl,  explains  the  first  part  of  thi^t 
aclofpariiament ;  tbat  die  ordinances  before 
this  time  made  Upon  taking  sorts  of  wool, 
irbich  was  iraprintjed  in  Ra^SiU,  and  all  the 
ilatate-booka  ;  (for  the  rcril  is,  <  sur  pri»,*)  and 
ddeated,  and  that  ever^  man,  as  well  stranger 
ai  denizen,  may  hencetoilb  buy  wool  as  he  can 
agree*with  the  seller,  as  they  were  wont  to  do 
Dmre  the  said  ordinances. 

Now,  my  lord,  you  shall  see  the  latter  part 
oTtbe  act,  which  is  that  they  plead:  among  the 
Petitknis  of  the  Commons  in  the  said  roll,  there 
Che  5th  Petition  is,  reciting,  <  That  whereas 

*  Che  kiog  had  granted  to  them  of  Flanders,  that 

*  the  staple  for  wool  should  be  held  at  Bruges ;' 
at  the  time  of  which  srant,  all  manner  of  mer- 
cbaDts,that  is,  Lombards,  Genoese,  Catalo- 
nians,  Spaniards,  and  others,  who  used  to  buy 
tfiesTeatest  part  of  the  wool,  and  carry  them  out 
•f  Flanders  by  hmdaud  sea,  where  tbey  would, 
to  the  great  profit  and  increase  of  the  jpricp  of 
wool,  thither  coming:  yet  the  towns  of  Bruges, 
Ghent,  and  Ipres,  have  of  late  ordained,  that 
no  wools  coming  to  the  staple,  be  sold  to 
strangers,  nor  carried  out  of  the  said  country 
of  Flanders,  as  fhey  used  to  be,  to  the  damage 
of  the  merchants  of  England,  arid  of  all 
the  commonalty;  and  therefore  they  pray 
vemedy  hereof. 

This  is  granted  by  the  king,  that  they  may 
boy  wook  as  they  were  wont  to  do ;  and  that 
a  writ  should  be  sent  to  the  sheriff  to  make 
proclamation  accordingly.  Then  they  pray 
thattlie  effect,  of  these  answers  may  be  put 
iota  writing,  in  the  manner  of  a  patent  under 
the  grreat-seal;  and  this  is  done,  in  which 
there  is  this  rery  statute  of  18  E.  3.  in  temtinis 
as  it  is  printed.  And  this  plainly  shews,  that 
the  sea  being  to  be  open,  and  merchants  to 
past  wherever  they  please,  was  only  in  answer 
to  that  petition  and  representation,  and  to  re- 
dren  the  mischief;  tbat  they  might  buy  here, 
and  go  where  they  would,  and  not  be  neces- 
ttlaled  to  go  and  b«iy  at  the  staple  ;  which  was 
so  abused  by  those  of  Bru^:  and  this  is  like- 
wise pursuant  to  the  advice  and  petitions  of 
merchants  before  the  I7th  E.  3,  That  the  king 
would  establish  a  staple  somewhere  in  Eng- 
laiid«  mod  not  in  parts  beyond  the  seas. 

My  lord7  for  the  rest  %**  the  acts  of  parlia- 
ment that  have  been  cited  on  the  other  side,  I 
shall  not  enter  upon  them  particularly;  but 
this  e«erjr  body  at  the  first  sight  may  see,  they 
eanry  their  own  answer  along  with  them,  and 
the  occasion  of  their  making  does  appear  in 
themselves,  though  this  did  not,  and  veiy  few 
of  them  come  up'  to  this  question*  now  before 
ybu,  or  any  thing  like  it,  as  will  appear  plainly 
o(km  the  Mre  raiding  of  them. 


The  only  question  then,  my  lord,  that 
msiai^  is,  whether  the  action  lies  fur  the  cc 


re- 

.     .  com- 

?  For  I  think  I  have  made  it  out,  tbat  the 

had  sach- a  prerogative  at  common  law, 


and  no  act  of  parliament  hath  taken  h  away. 
Then  I  say,  the  question  is,  whether  an  action 
fi^  for  Ihe  company ;  that  is,  whether  it  be  a 
bare  licence,  or  coupled  with  an  interest  f 
And  as  to  that  point,  I  shall  be  very  short,  for 
to  me  it  seems  to  be  no  question  at  all*    For, 

First,  they  are  at  1  great  charge  andexpence 
to  support  this  trade,  and  therefore  surely  they 
ought  to  profit  by  it. 

secondly,  They  are  looked  noon  by  the 
parliament  to  have  an  interest  in  this  trade,  or 
else  they  had  never  been  taxed  so  high  as 
twenti^  shillings  for  every  lOOi.  in  their  stock. 
Then  if  they  nave  an  interest  in  the  tr|ule,  this 
trading  of  the  defendant  is  an  encroachment 
upon  mat  interest,  and  then  here  is  *  damnuni 
et  injuria ;'  which  will  entitle  them  to  an  ac- 
tion. 

For  so  it  is  in  other  things :  a  fiiir,  in  some 
sense,  is  but  a  hcence  to  hold  a  market  at 
such  a  time,  in  such  a  place ;  but  because  of 
the  profit  that  tends  to  that  liberty,  and  the  ' 
charge  that  the  party,  is  at  in  keeping  of  it,  an 
action  does  lie  against  any  man  that  sets  up 
another  fair,  to  the  prejudice  of  him  that  had 
the  first  grant. 

In  the  common  case  of  patents  for  new  in- 
ventions, an  action  lies  for  using  the  invention 
without  licence,  because  of ^e  interest  conveyed 
by  the  grant,  and  the  charge  that  the  party 
tnat  invents,  is  at.  So  that!  think,  my  lorJ, 
with  submission,  we  have  here  an  interest  in 
this  trade ;  and  an  interest,  I  say,  os  well  as  a 
licence,  well  founded  upon  the  king's  letters 
patent ;  which  the  king  had  power  to  make 
by  prerogative  at  the  common  law  ;  and  that 
power  not  restrained  by  any  act  of  parliament. 
And  therefore  I  hnmbly  pray  your  Judgment 
for  the  Plaintiffs. 


Mr.  POLLEXFEN,  (afterwards  Lord  Chief 
Justice)  •.  , 

DeTerm.  Pasch.  Anno  Regni  Regis  CaroK 
Secundi  xxxvi.  Die  Lunee  xzi.  Aprilis, 
Anno  Dom.  1084,  Banco  Regis.  "Ilie 
East-India  Company  against  Thomas 
Sandys. 

Mr.  PoUexfen,    May  it  please  your  lord- 
ship, the  Governor  and  Company  of  merchants 


*  The  following  is  a  fuller  report  of  the 
opening  of  the  Argument  of  Mr.  Poll^en,  as 
ffiven  in  the  MS.  of  Owen  Wynne,  in  the  All 
Souls'  Library,  and  already  alluded  to  in  the 
Note  to  p.  371. 

PoLLEXFfiN, 

For  Sandys  against  the  East-India  Com- 
pany, in  an  Action  on  the  Case  wherein 
the  Petitioners  declared. 
That  onr  lord  the  king  by  his  letters  pa » 
tents  of  the  8rd  April,  13,  c.  2,  reciting  that 
the  Company  of  Merchants  tradiojj'  to  the  East 
Indies  have  been  long  a  corporation,  and  en« 
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opened ;  and  thectae  upon  the.  reeoid  ^^aada 
taus:  ^ 

These  plaintiffs  britig  their  actiom  agaiut 
tlie  defendaut,  and  da  declare,  that  the-king  by 


of  London,  trading  to  the.  East-Indies,  th^  are 

plaintiffs,  and  Thomas  Sandys  is  the  deteod- 
nnt  If  your  lordship  please  I  will  open  a 
little  more  of  the  re^ora  than  has  yet  been 

joyed  -direrse  liberties  and  privileges  by  grants 
from  ^een  £.  and  king  Jac.  « 

That  the  king  ^  was  informed  that  diverse 
inconveniences  and  disorders  were  committed 
to  the  pre^vdice  of  the  Company. 

That  at  the  Petition  of  the  Company  the 
lung  gprants,  ratifies,  and  confirms,  to  the  Go- 
Ternor  and  Company  of  Merchanti  of  London 
trading  to  the  East-Indies, 

ThK  they  should  for  ever  be  a  body  po- 
litic by  the  name  of  Gubernatoris  et  Societatis 

<  Mercator'  de  London,  in  Orientalem  Indiam 

<  negotiant',  ac  eos  per  nomen  Guberhatoris  et 

<  Societat  Mercator.  in  Oriental.  Indiam  ne- 
^^tiant:  unum  corpus  corporatum  et  poli- 

*  ticum  in  iacto  et  nomine  reauter  in  perpetnum 

*  fecit,  ordinavit,  constituit,  stabilivit,  et  decla- 

*  ravit  per  literas  patentes  illas.*  With  power 
to  purchase,  sue  and  be  sued,  by  the  name  of 
Governor  and  Society  of  Merchants  of  London. 

And  that  they  and  all  those  that  then 
were,  or  should  l!e  of  the  Company,  and  all 
their  sons,  at  the  a^e  of  twenty-one  years  or 
more,  and  all  their  apprentices,  factors,  and 
aervants,  who  should  be  employed  by  the  Com- 
^^y  'u\  the  said  trade  to  the  East-Indies  be- 
yond the  seas,  miffht  traffic  and  use  the  trade 
of  merchandising  by  sea,  by  the  passages  and 
wa^s  discovered  to  the  East-Indies  beyond  the 
Cape  de  Bona  Speranza  unto  the  Streiehts  of 
Magellan.  In  such  order,  manner  and  form, 
freedom  and  <^ndition,  as  from  time  to  time, 
nt  any  public  assembly  or  court  holden  by  or 
for  the  said  Governor  and  Company,  by  or  be- 
twixt them  of  the  said  Company  or  the  greatest 
part  of  them  present  at  such  assembly  or  court 
shall  be  limited  or  agreed,  and  not  otherwise, 
any  diversity  of  reli^on  notwithstanding,  so 
as  the  trade  be  not  with  any  Christian  prince 
or  state  in  league  with  our  prince,  who  shall 
not  accent  of  their  commerce,  hot  refused  to 
accept  the  same. 

And  that  the  Company,  their  factors,  and 
aervants  and  assignees,  in  the  trade  of  mer  • 
chandise,  shall  ror  ever  have  the  whole  and 
sole. trade  and  traffic,  and  the  whole  freedom, 
use,  and  privilege  of  trading  and  merchandising 
to  and  from  the  East- Indies,  in  such  npinner 
as  before  mentioned:  and  that  the  East-Indies, 
or  isles  and  places  thereof,  shall  not  be  used 
or  haunted  by  anv  of  the  king's  subjects  against 
the  true  intent  or  the  letters  patents. 

And  by  the  same  letters  natents,  the  king 
commanded  all  his  subjects  tnat  none  of  tbem 
should  visit,  frequent,  or  trade  in  the  East-In- 
dies, unless  with  the  licence  and  SA^reement 
irith  the  Company  first  had,  nnder  their  corn- 


That  by  vutue  of  this  patent,  the  plaintiffs 
)iave  i)een  andstiU  are  a  corporation  tiding  to 
the  East- Indies  with  the  inhabitants  thereof; 
who^  at  the  timie  of  the  letteis  jpateots  grantod^ 


were  not  nor  yet  are  Christians,  nor  subiecto  of 
any  Christian  prince  or  state,  but  infiddEi,  ene- 
mies, and  ad?er8aries  of  the  Christian  faith; 
and  that  their  trade  hath  been  to  the  profit  of 
the  whole  kingdom,  and  increase  of  the  king^'s 
customs  7  that  this  trade  cannot  be  carried  on 
but  by  a  body  politic.  And  that  from  dia 
making  the  letters  patents,  they  have  had  and 
ouffht  to  have  the  sole  trade  there.  Tliat  the 
defendant  Sandys  being  a  subject  of  the  kio^s, 
but  no  member  of  the  Company,  nor  bemg 
son,  factor,  apprentice,  servant  or  assif^iwe, 
afler  the  letters  patents  passed  the  Idth  •( 
January,  34  R'.  nunc,  to  the  East-Indies^  be-  ' 
yood  the  Cape  de  Bona  Speranza,  and  this  side 
the  Straits  or  Magellan,  in  certain  places  called 
Atheon,  Macklapaton  and  Porto  Novo,  with  a 
ship  called  the  Expectation,  hath  traded  and 
merchandised,  and  divers  wares  in  the  said  ship 
to  these  places  transported,  there  bargained  and 
sold,  and  other  mercnandises  there  bought,  and 
into  this  kingdom  imported,  without  the  licenoe 
and  against  the  will  of  tlie  Company.    ^  la 

*  eorum  prsejudicium  et  depauperationem  ma- 

*  nifestara,'  and  against  the  term  of  the  let- 
ters patents  <  ad  damnum'  of  the  Com- 
pany 1,000/. 

The  defendant  demands  Oyer  of  the  Let- 
ters Patents,  which  are  set  forth  in  h^'^verba. 
And  thereby,  s^r  naming  the  governor,  the 
twenty -four,  and  constituting  a  eeneral  court 
of  assembly,  and  the  powers  of  elections  of 
tiieir  officers,  that  the  king  doth  grant,  as  in 
the  Declaration,  so  far  as  there  mentioned. 
But  then  they  leave  out 

<'  In  the  clause  of  grant  of  sole  trade*"  At 
the  end  thereof,  they  have  omitted  this, 

'*  And  th^t  the  said  Governor  and  CompanVt. 
and  every  particular,  and  several  person  that 
now  is,  or  hereafter  shall  be  of  the  Company, 
shall  have  full  and  free  liber^  to  licence,  m 
form  aforesaid,  to  and  from  the  said  Easi- 
Indies,  according  to  the  orders,  <>rdinance,  and 
agreements,  hei^after  to  be  made  at  t^eir  pub- 
lic court." 

On  the  recital  of  the  clause  prohibiting 
others  to  trade  without  licence,  under  the  com^ 
mon  seal,  they  leave  out  a  part  of  that  clause 
which  is  this, 

"  Upon  pain  that  every  such  person  that 
shall  trade  to  and  from  the  East-Indies  inear 
the  forf<dture  of  his  merchandize  h^sbaU  brinjp 
into  the  king's  dominions,  contrary  to  the  pur- 
port of  this  chapter,  which  the  Company  shall 
find  in  the  East- Indies  where  they  traffic,  and 
also  of  the  ships  wherein  the  merchandise  are 
tranraorted,  one  half  to  the  king,  the  other  t« 
the  Company,  and  imprisonment  of  the  o^ 
fender.  *' 

Then  follows  a  clause  or  grant,  that  the 
Company  for  any  consideration  or  benefit  to 
,bo  taken  to  thak  owa  uaa»  m^y  grant  licepci 
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(iidffrvift  to  $hfm  the  qole  tn^le,  betHreeo  tk» 
Caw  of  Qml  Iftope  mi4  the  str^ifibts  of  M«- 
genu,  in  the  East-Indies  t  and  did  also  gralit 


biDy  wfimUfifiai^ttrfm^lsr^  or  other,  to  trade  to 
^  froBi  tli0  WSm. 

TbfA  ||bM»  kmg  ^npnto  to  the  Comp^hyi  that 
tiie  ikifig  wiU  boL  without  the  ooqsent  of  the 
C^mpapy,  gire  icmoe  to  any  to  or  Crofn  these 


Then  tbece  ia  a  elaase,  that  none  of  Ihe 
Coaauy  shiA  h^ve  m  vote  in  the  Ciieneral  As- 
aenmy,  oolfep  he  have  500/.  in  the  s(ook» 

After  Oyer,  the  defendant  pleads  the  statute 
18  £.  3.  c.  ,  wherehy  it  is  enacted,  that  the 
nans  shftU  he  open  for  aU  merchants  to  pass 
vith  thdbr  merchandise  wherever  they  please; 
ond  tiiat,  by  vtiftoe  thereof,  did  trade  ^  in  the 
Declai«tioii  alleged^  *  proat,ed  bene  liciiit*' 

The  PlaimUr  demurs. 

Before  I  comsitQ  state  the  pdnts  and  qties- 
tiona  opon  which  the  question  truly  4epends, 
I  ilesire  to  shew  what  are  not  the  points  or 
^uesliona  in  this  Case. 

1.  It  is  not  the  point  or  cpiestion^  whether 
Ibe  king,  fay  law,  can  restrain  tiny  of  his  sub- 
j^els  to  go  o«t  of  thfe  kingdom. 

For  the  kiiMr  n^  do  so,  ood  this  Without 
distinGtkm  of  Christian  or  Infidel  country,  <Sec. 
te  £i  mmcj  as  oooasion  may  be. 

t.  It  is  not  the  questMHi)  whether  the  king) 
fay  lamr,  can  restrain  any  of  the  king's  suli»iects 
to  sack  A  oootitiy  or  places 

It  nay  be  done  upon  any  particular  ocimsion, 
•s  1^  war  or  plagae» 

Bat  fifom  hence  to  argue,  that  the  kmg  can 
gnnl  to  yon  and  your  successors  for  ever, « 
sole  trade^  soob  »  coontry  or  place,  ezolodinjg 
all  other  bis  people^  eicept  with  leove  or  li- 


Becanse  he  oan  restMun  this  or  that  sub- 
jeetstbenefore  he  can  grant  a.«ple  trade  to  the 
pfaoDtili  esehidiog  all  others  but  you  and  ancli 
as  wn  beenoe  for  ev«*: 

Becnase  ha  con  npon  particular  occasion^  of 
war  or  plagne,  restrain  or  prohibit  any  suhjofsCi 
Iseo  01"  trade  to  such  a  dty  or  country : 

llMt  whcA  there  is  neither  war  nor  plague, 
Ibtf  king  should  grant  a  sole  trade  to  any  par- 
tadar  peioon,  whether  bodies  politio  or  na- 
taral,  and  lesti^  dU  others  fbr  everi 
Can  thiA  be  fey  the  law  alone  P 

If  this  fbnnfAation  will  warrant  it^  though  in 
this  case  this  be  with  Infidels,  and  i^pon  that 
muHdoome  di^^ranoe  imagined  betwixt  an 
IbMbI  and«  Chnstian  country : 

Yet,  reoMmlier,  yoor  reason  or  foundation 
dslh  not  dMognisb  or  make  a  difiereoeoi 
Far* 

If  beeaose  tbvs  kbtf  bath  fiower  to  restrain 
or  prohibit  snbjects  to  go  out  of  the  kingdoni, 
sr  oy  oocasioA  of  war  or  pl8||fia^  all  .his  sub- 
jects Ihrni  trading  to  snch  a  city  or  country  i 

Sncn  this  yower  <you  must  nfMi)  exlms, 
ss  well  toChnsti«p  as  InAdels^  city  or ,conntf|r, 


i^nto  them,  lh»t  they,  an^  ntibody  else,  shofild 
co$ae  thither,  nor  trade  there;  and  they  do 
say?  the  defendant  did  come  thither,  anji  did 
trade ;  and  that  this  is  to  the  plaintifis  damage* 

This  defendant  has  prayed  Oyer  of  the  let- 
ters patent;  and  there  are  some  things  that  afls 
1^  mentioned  in  the  declaration ;  but  not  being 
fipon  the  record,  and  appearing  upon  the  Oyer^ 
I  crave  leave.to  open  them,  tMt  I  may  m^kis 
use  of  them  in  the  discourse  I  am  to  make  $ 
and  I  desire  your  lordship  would  please  to  takn 
notice  of  them. 

Ji^  the  letters  patei^t,  when  they  come  to  tjin 
prohibition  and  restraint,  the  prohihitiofi  antf 
restraint  is  in  this  manner,  which  they  have 
ieltout  in  their  declaration.  The  letters  pa^ 
tent  do  prohibit  the  trading  without  aliceaco^ 
upon  p^  that  erery  sudi  person  that  shall 
trade  to  or  fi^m  the  East-Indies,  shall  incur 
the  foifeitore  of  his  merchandize,  and  «Iso  ai 
the  ship ;  one  moiety  to  the  king,  and  the  other  ' 
moiety  to  the  East* India  Company  i 

And  then  therefollows  another  clauBe,whi«(i 
is  omitted  also  out  of  the  dechuatien ;  and  diat 
is  a  cbuse  of  ^rant  to  the  company,  that  §mt 
any  consideration  of  benefit  to  their  own  U9<^ 
tb^  may  grant  licence  to  strangers  or  l^thersi 
to  trade  to  and  fi-om  the  East-Indiss. 

And  then  there  is  another  olause  that  is 
omitted  ^alsoi  and  that  is  this,  that  the  king 
grants  to  the  company,  that  the* Jdng  will  not 
without  consent  ot  the  oompanyj  gite  licenoo 
to  any  pei-sons  besides  the  company  to  trado 
thither. 


the  granting  of  sole  triwk  to  one  sulyect  or 
body  politic^  and  restraining  all  otliers,  is  the 
same^  whether  it  be  to  Christian  or  Infideli  city 
or  country : 

Aqd  when  you  dte  Stat.  3  JiLc.  a,  that  eniicts 
file  king's  subjects  shall  freely  trade  to  Spain 
or  Portugal,  notwitl^standing  the  charter  of  in^i 
corporation  granted  to  some  merchants^  and 
the  prohibitiMis  in  those  charters : 

And  from  thence  argue^  that  bec&us^  theite 
were  prohibitions  or  restraints  by  Charters  bs 
to  those  countries  which  were  Christian,  there** 
fore  such  a  sole  trade  to  an  Infidel  conn^,  re-^ 
straining  others ^  is  well  ^nted : 

you  must  have  it  admitted,  that  siich  agrant 
to  these  countries  is  good  and  legale  or  else  you 

3:ue  from  that  which  you  grant  not  to  be  ]e* 
,  to  prove  another  like  grant  legal. 

Qr  at  least  by  the  same  ai^nmeots  and  rtii- 
sons  maintain  such  a  grant  of  sole  trade  to  be 
good,  whether  made  to  Christian  or  Infidel's 
country. 

If  then  not  being  th«  point  tnr  ^u^stiob  iol 
tliis  Case, 

Whether  the  king  can  Wfii%  icstrain  his 
sulgects  to  trade  to  a  particular  cciuntry  oc* 
place,  whether  Christian  or  Ibnd^L 

The  questions  plainly  and  shortly  are : 

1.  m^ber  the  grant  of  sole  trade  to  tb^ 
Plaintiff  be  fpod  by  giant  of  not  f 

9.  Supposing  that  It  should  be,  v^etherthsn 
this  action  he  maintainable  or  not?  <Sioi 

2E 
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And  there  is  likewise  another  clause  which 
f  wouM  take  notice  of,  that  nobodj  of  the 
Company  shonM  have  a  vote  in  the  Company, 
Unless  he  have  a  stock  of  500/. 

These  clauses  now  being  in  the  letters  pa- 
tent, and  the  letters  patent  being  set  forth  upon 
tlie  record,  they  are  necome  parts  of  the  cause. 

The  defendant  has  pleaded  the  statute  of  18 
B.  8.  and  therenpon  tnere  is  a  demurrer. 

My  lord,  the  questions  that  are  in  the  cause 
are  only  these  two : 

First,  Whether  or  no  this  grrant  of  the  sole 
trade  to  the  plaintiffs,  be  a  gtrad  grant  or  not? 
And  next, 

Secondly,  Supposing  it  should  be  a  good 
grant,  whether  or  no  the  plaintiffs  can  main- 
tain this  action,  as  now  it  is  brought  ? 

My  lord,  in  the  lur^unient  of  this  case  divers 
thrings  have  been  said  in  which  I  shall  differ 
from  the  other  side ;  bnt  only  take  notice  how 
liirthey  may  be  of  force  in  point  of  argument, 
to  make  the  questions  that  are  in  the  case  to 
torn,  as  to  the  hiw,  one  way  or  other. 

My  lord,  it  is  no^  question  hot  that  the  king, 
hy  law,  can  restrain  any  of  his  subjects  from 
going  out  of  the  kingdom  ;  for  the  king  hath 
a  particular  interest  in  the  services  of  his  sub- 
jects ;  and  therefore  it  is  most  reasonable  and  an 
undoubted  rule,  I  think,  in  the  law,  that  the 
king  may  restrain  ainy  particular  subjects  '  pro 
*  hie  et  hunc/  as  the  king'takes  it  to  be  most 
necessary  and  convenient  for  his  service  to 
restrain. 

Next,  my  lord,  I  do  not  deny,  but  think  it  also 
to  be  a  law,  Hat  the  king  may  restrain  all  his 
tfnbjects  from  a  trade  to.  such  a  particulai* 
country  or  city,  upon  some  reasons  or  occa- 
sions ;  as  in  times  of  war,  and  times  of  plague, 
that  I  reckon  by  law  may  be  done  very  well. 

But,  my  lord,  that  is  not  the  question  in  om* 
case  ;  for  the  question  in  our  case  is  a  question 
concerning  a  sole  trade  granted  to  a  particular 
person,  or  body  politic,  (which  is  but  one  parti- 
cular person  in  consideration  of  law)  with  a  re- 
BtmSni  upon,  and  excluding  all  his  other  sub- 
jects. Now  th>m  what  has  been  granted  al- 
ready, to  at^ue  that  the  king  may  grant  such  a 
sole  trade,  is  no  consequence  at  au  from  these 
positions  that  have  been  agreed,  i.e.  from  the 
authority  and  power  the  king  has  to  restKin 
Ilia  subjects  from  going  out  of  the  kingdom,  or 
to  restrain  them  from  trading  in  sudi  a  place, 
For, 

First,  As  to  the  power  the  king  has  by  law 
to  restrain  his  subjects  from  going  out  of  the 
.  kingdom ;  though  by  law  his  power  be  such, 
yet  first  of  all  tt  is  not  a  power  universal  to  re- 
atrain  all  his  people,  but  to  restrain  this  or  that 
-man  for  his  particular  service,  for  this  or  that 
j>articular  time.  But  to  make  a  universal  re- 
strahit,  that  none  shall  go  out  hut  you  J.  S.  or 
>ou  such  ft  body  politic,  will  go  a  great  deal 
nifther,  than  ever  it  has  been  bmre,  or  can  hi' 
^nceived. 

Next,  my  lord,  That  because  the  king  can 
itestRun  trade  in  time  of  ^ror,  or  in  time  of 
plague,-  that-  therefore  he  can  restrain  all  his 
people,  and  ibr  ever;  except  sttch  imd  such 


particular  men,  or  a  ^Gorparation  :  Ait  must 
needs  be  farther  than  ever  any  thing  I  have 
heard  yet  to  l>e  law,  or  could  find  any  footstepft 
of. 

Sa  that  I  think  there  are  no  inferences  can  be 
drawn  from  these  tliingSj  that  can  conclude 
any  thing  as  to  its  particular  point  that  now 
we  are  upon,  t.  c.  That  the  king  can  gfant  a 
sole  trade  to  any  particular  person  and  body 
politic,  and  their  successors  tor  ever ;  and  re- 
strain and  exclude  all  his  other  subjects  from 
that  trade.  My  lord,  that  Will  not  be,  1  think, 
a  consecfuence  that  can  be  drawn  from  any  of 
the  positions  that  I  have  laid  down. 

And,  my  lord,  further  1  would  observe  this  in 
the  arguing  of  this  case.  That  when  they  lay 
down  this  as  a  general  position,  That  the  king 
can  restrain  his  subjects ;  thei*e  is  no  distinct, 
tion,  nor  is  there  any  tbundatian  in  bw  for  it, 
betwixt  going  to  an  infidel  country,  or  going 
to  a  christian  country.  For  it  is  as  undoubted, 
the  king  may  restrain  any  of  his  subjects,  as 
the  kinor's  pleasure  shall  be,  or  as  there  shall 
be  war  or  plague,  and  sdch  other  occasions  as 
roay  require  it,  from  goin«;  into  a  christian 
country,  as  well  as  he  may  ^m  going  into  anr 
infidd  one ;  and  therefore  if  the  argument 
have  weiglit  in  it  in  this  point,  it  hath  weight  as 
well  to  affect  christian  countries,  and  the  whoi« 
trade  abroad  with  them,  as  infidel  countries, 
and  trying  with  them. 

And  tliere  is  no  difference  at  all  from  this 
reason  or  foundation,  that  can  be  inferred,  as  I 
can  make. 

Next,  my  lord,  when  they  argue  and  make 
use  of  the  statute  of  3  Jac.  Cap.  6.  which 
enacts,  That  the  king's  subjects  shall  freely 
trade  ta  Spain  and  Portugal,  notwithstanding 
the  charters  of  incorporation  granted  to  aome 
merchants,  and  the  puihibitions  in  those  char- 
ters :  If  they  wilt  say  that  those  charters  of  re- 
straint were  lawfully  granted,  then  they  d« 
argue  for  a  power  in  the  king  to  restrain  trade 
even  to  christian  coontries ;  which  is  a  thing,, 
under  favour,  that  never  was  yet  affirmed,  as  L 
remember,  but  ratlier  the  contrary  admitted : 
and  if  they  say,  those  charters  that  were 
granted  for  restraint  of  trade  to  Spain  and  For- 
tugal  were  not  lawtbl,  because  they  were 
christian  countries,  then  the  statute  makes  no- 
thing for  them :  for  sure  it  is  no  argument, 
tliat  because  an  unlawful  charter  was  granted, 
therefore  another  unlawfiil  charter  may  he 
granted ;  or  because  that  was  void,  therefore 
the  other  should  not  be  void ;  no,  rather  the 
contrary. 

My  lord,  these  things  I  have  taken  notice  ol, 
because  they  are  matters  that  have  been  insist* 
rtt  on  in  the  argument  on  the  otlier  side ;  and  I 
w  ould  lay  what  is  not  necessary  out  of  the 
case.  And  I  now  come  to  the  great  point  of 
this  case,  and  which  indeed  is  a  great  point 
in  the  consequence  of  It 

Pifflt,  Whethci*  the  grant  of  sole  trade  to  tfie 
plaintiffs,  be  a  good  grant  or  not  ? 

And  I  humbly  conceive,  such  a  grant  of  a  sole 
tl^de  to  any  pastictdar  peison,  or  body  politic, 
with  a  restraint  to  all  others,,  is  against  tbe  km  of 
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fkekad^mnd  by  the  obmmoD  ianr  void ;  and 
dus  1  sImiII  eodeavour  to  prove  IVo,iii  good  au- 


1.  By  Uie  comiiMm  law,  tirade  is  free  aiuk 
cpen  for  the  Idol's  aul^eota ;  and  for  that  the 
books  thai  1  shall  cite  are  these,  3  lost.  181. 
'  CooiiBerdum  J  are  Gentium  ,cpmmiine  esse 

*  debet,  et  HOD   in  Monopolium.  et  imvatam 

*  paucnloniui  Qufestum  couvertendum ;  iui" 
'moiii  est  alios  pemiitlere,  alios  iDbiiMre 
'Slercatunua.' 

The  Dext  book,  ray  lord,  is  Fitzh.  'Nat.  Br. 
fe.  85.  that  says  thus ;   \  Note,  Tiiat  by  the 

*  eoorse  of  common  law,  every  man  may  at  his 

*  ideasure  go  out  of  the  realm  for  merchandise, 
'or to  travel,  or  other  cause,  as  shall  please 

*  lamy  without  demauiUnc;  licence  of  the  Jkine ; 
'  and  shall  not  be  punished  for  it.  And  the 
Stat,  of  5  R.  II.  c.  2.  which  prohibited  all  but 
the  great  men  and  merchants,  to  pass  out  of 
the  realm  without  licence,  lias  therein  declared 
the  law,  when  it  excepted  merchants,  that  they 
had  a  right  to  go  without  licence:  but  this 
statute  is  Fepeakd  afterwards  by  the  statute  of 
4Jac.cap.  1. 

Then,  my  lord,  there  is  Rolls,  i  Rep.  fol.  4. 
the  Taylor  of  Ipswich's  case  against  Sben-ing. 
The  wonis  and  sense  of  the  books  are,  '  That 

*  no  trade,  mechanic,  or  merchant,  can  be  bin- 
'  dered  by  the  king's  patent. '  A  patent  to  hin- 
der trade  at  sea  is  a  void  patent;  a  patent  that 
ealy  a  hundred'  perspas  snail  use  such  a  trade, 
knot  gocMl. 

J>yer  165.  '  That  every  one  may  at  his 
'  pleasure  go  with  his  goods ;'  and  cites  F.  N. 
B.  for  it.  And  F.  N.  B.  85.  saith  thus ;  <  Note, 
'  That  by  the  common  law,  every  man  may  at 

*  his  pleasure  go  out  of  the  i-ealm  for  merchan- 
'  dize,  or  to  travel,  without  demanding  Ucence 
^  of  the  king/ 

These^  tiay  lord,  are  the  Books ;  and  thus 
they  apeak  generally  at  the  common  law :  and 
I  o&r  it  to  your  lordship  as  a  further  reason, 
l%at  the  oommon  law  is  such,  notwithstanding 
ail  tiieir  arguaoei^  in  regard  that  the  common 
law,  as  far  as  it  is  against  ingrossinff ,  is  also 
against  all  sole  trade.  For,  my  lord,  all -sole 
tiade  m  ingrossing,  as  I  take  it,  with  submis- 
sbn ;  appropriating  trade  and  merchandise  to 
a  particular  persim  or  persons,  or  bodv  pohtic, 
excluding  ethers,  is  engrossing  such  trade. 
Now  jiiat  ini^rossing  is  against  the  common 
law,. and  against  t^  vei-y  fundamentals  and 
pfineiples  of  the  oommon  law ;  that,  I  tliink  I 
need  not  labour  much  to  prove,  nor  shall  I  go 
shout  tox3te  many  books  to  prove  that. 

That  ibgrossing  any  sort  of  merchandize 
is  an  offence  at  oommon  law,  vide  3  Inst.  196. 
And  19  the  case  Dominus  Rex  vers.  Crupe  tt  aL 
here  wia  lately  an  agreement  betwixt  copperaa 
makers.and  copperas-  merchants,  for  the  buying 
of  aU  copperas :  these  copperas-  makers  should 
fo  three  years  make  at  so  xnnch  a  ton ;  and  re- 
strain them  from  selling  to  any  others.  It  was 
here  adjf»dged  au  ingrossing,  upon  an  intbr- 


And  if  a  company  of  mercfaaiUs  shall  huy  up 
bcfe,  la  like  maimer,  aU  the  merchandize  of 


l^iaio,  or  Portu^,  or  the  Cauanes,  or  other 
town  or  place,  lor  three  years  to  com^ ;  this,  I 
think,  would  be  an  ingrossiogy  and  the  con- 
tract against  law. 

But  then,  my  lord,  to  prove  that  sole  trade 
is  ingrossuig,  that  the  nature  of  the  thing 
must  speak ;  for  whosoever  has  the  sole  trade 
of  buying  and  selling  of  such  a  sort  of  com-  , 
modity ,  or  whosoever  has  the  sole  trade  to  any 
particular  country  or  place,  has  thereby  the 
sole  ingrossing,  and  sole  having  of  ail  the  com- 
modities of  that  place  ;  so  likewise  has  he  the 
sole  buying :  and  all  the  people  tliat  have  to 
deal  about  the  commodities  that  are  to  be  vended 
and  vented  in  that  country  or  place,  are  at  his . 
will  and  pleasure;  and  thereby  he  makes  all . 
those  his  own,  and  he  makes  what  price  he 
pleases,  and  orders  and  disposes  of  tbem,  bolh 
as  to  value  and  every  thing  else,  as  his  own. 
And  thereby,  my  lord,  )  take,  it  must  be  in- 
grossing;  and  every  monopolizing  of  buying 
and  seUing,  or  of  trade,  is  ingrossing.    But 
that  only  ingrossing  is  by  particular  agreement 
and  contracta  bet^veen  particular  men,  amimg  • 
one  another,  without  the  king's  authority  or- 
help  of  his  letters  patent ;    but  monopolizing 
is  mgrossing  under   col6ur  of  authority,  by 
help  of  tliose  letters  patent  that  create  them .: 
for  the  consequence  of  it  jnust  be,  that  they . 
would  sell  at  their  own  prices,  and  thereby . 
exact  upon  the  king's  subjects :  and  their  ^-  . 
tent  for  the  sole  trade  to  the  East-lndieiB,  mr . 
vests  them  in  all  the  merchandizes  of  these 
countries,  and  ingrosseth  all  in  their  hands. 
Then  if  ingrossing  by  the  common  law  be  for- 
bidden, and  it  is  unlawful  to  do  it,  all  lettem 
patent  to  authorize  and  help  men  to  iagross . 
must  needs  be  as  void  as  that,  which  is  theend . 
of  ingrossiog ;  and  that  is  monopolizing. 

My  lord,  m  the  3d  Inst.   181.  the  case  of 
John  Peachy,  in  50  £.  3.  who  was  severely 
puuished  for  procuring  a  grant  or  licence  under  ,^ 
the  great  seal,  that  1^  only  might  sell  sneet. 
wines  in  London,  is  a  strong  case  lor  us.    For, 
my  lord,  this  was  in^ossing  by  colomoi'the- 
king's  grant,  and  punished  as  a  great  ofience : 
and  tbe  case  of  Monopolies,  that  Are  reported. 
11  Co.  84.  Moor  673.  and  in  Noy,  do  prove, 
that  monopolizing  is  ingrossiujg,  and  tbe  same 
law  that  is  against  ingrossing  is  against  mono- 
polizing ;  and  tlie  same  Law  that  makes  the 
one  void,  makes  the  other  void. 

In  Darcy 's  case,  where  e  ^nt  by  patent 
was  made  to  him  for  the  sole  importing  from 
beyond  sea,  and  tlie  selling  ot*  cards  under  a 
rent,  and  prohibiting  all  others  to  sell ;  there ; 
it  was  adjudged  a  void. grant.  \ 

And  tiie  Stat,  of  21  Jac.  cap.  Z,  does  declare 
aU  monopolies  to  be  void  at  common  law ;  so  ^ 
then  if  this  grant  be.  a  gi'ant  to  you,  to  ingi'ocw 
or  monopolize,  I  think  it  will  be  easily  con- 
cluded to  be  against  the  common  law,  and* 
made  void  thereby.  • 

Next,  my  lord,  that  this  grant  of  the  sola 
trade  to  the  East-Indies  is  a^^ainst  the  ancient 
statute  laws  of  this  land,  I  thmk  is  pkun  also« 
As  for  the  statute  of  Monopoliea,  J  snail  cra^re 


leave  to  apeak  of  it  by  itsd^  by^^iod-bye^  but. 
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ItfujHk  affsMsttfter  itakuknA,  •UAntos  dfthw 
JuDgvloiD.  Ma|^ft  Cbfirta,  9  H.  9.  eafr.  jb. 
a)i  merchants,  if  th^  were  n^t  [^rofaiUtM  he- 
fbre,  sboiil  J  have  their  sure  and  «ale  emHtnet  to 
depart  oot  of  Engfand,  and  come  tAto  EngUmd, 
and  stay/ and*  go  through  Eafland,  aa  well  by 
Und  VLB  by  water,  to  bay  and  w\\  without  any 
cTfl  tolla,  by  the  ancient  and  jnat  ctistom,  ex- 
cept in  time  of  war.  And  my  lord  Coke  aaya, 
Thtd  in  this  act,  *  Nisi  publiee  prohibiii  fuerint,* 
ia  intHided  of  a  prohibition  by  the  public 
cduncit  of  the  kingdom,  by  act  of  parlia- 
imtt|t.  8q  that  this  act  does  in  thcne  words 
nake onr  case:    |t  say^  *■  They  shall',  if  not 

*  openly  prohibited,  bare  safb  and  sure  con- 

*  duct  r  and  if  that  op^  dr  pnWt  ^hihition 
l^ust  be  by  act  «f  parttament,  so  it  iS  probably 
H'declaratSon  of  the  commoh  law.  Tnen  here 
is  no  sqch  in  this  case,  no  prohibttiOQ  by  act  of 

KHianenf  to  restrain  from  going  to  the  E^st- 
die«,  bqt  the  defendant  mat  g^  thither  if 


he  ((lease,  fhe  8tat  of  2  Ed.  5.  cap.  9; 
f  That  all  mtrehants,  strangers,  ^e.  may  go 

*  miA  come  with  their  mercpan<fize  into  Eng- 
f  iitnd,  aftar  the  tenor  of  the  Qreat-Charter.' 

Ifle  statute  that  is-  pleadod  18  E.  3.  cap.  S. 
( Thpit  tS\  mcrehtnty,  strangers,  and  denizens, 
f  an^  aP  oAeraild  every  of  tbeln,  of  what 

*  e^^ete  and  condition  soever  ihey  be,  shall  sell 
^  tbffr  merchandicfS  from  whencesoersr  they 

*  conie,  freely,  without  interruption ;  ^nd 
'  f  sfmll  have  the  sea  open  to  ti^em,  to  pass  with 

<  their  merehandiKe  W^ere  they  sh)4l  ptei^e, 

*  without  ioterruption,  «xcepting  to  the  king's 
f  enenlies;  and  that  this  act  shall  be  observed 
fatfd  peHW^ed  notwitbstEutdhig  any  charter 
f  to  the  contrary,  and  that  charters  to  the  con- 
*tery  are  of  no  force,  but  are  to  the  king's 
« damage,  ftmt  tO  tHe  oppressiop  of  the  Gom- 
f  ttions/ 

$tat.  14  E.  3.  cap.  2.  recites  Magna  Charta 
and  enacts,  '  Thi^  all  merehfints,  aliens,  and 
*d«nia^8^  may  witi^out  lett,  sfifely  come 
fwhh  their  poerchsudize,  safely  tarry,  and 
!  safely  return.' 

How,  if  so  be,  i|n  merchants,  strangers,  Sec. 
■bi^  sen  their  merchfrndi^e  wherever  they 
^n^,  w^hout  intentmtion,  iqid  that  enacthie 
chmse  be  hrge  enoagh,  as  sure  it  is  ;  then  it 
\ua  an  express  danse,  llnit  all  charters  and 
Intents  to  the  ooutrary  arf  void,  as  being  to  the 
king's  damaffe,  «nu  the  oppression  of  the 
neojAe  ;  and  theretbre  they  are  all  by  the  par- 
Iwobent  dectared  to  be  yoid. 

The  Stat,  of  25  £.  S,  cap.  ^,  confirma 
^former  stat.  of  9  S.  3,  and  has  the 
■ame  clause  in  effect ;  <  If  any  proclamation 
f  or  commission  le  to  the  contrary,  it  shall 
^be  void.'  Thestatn^s  of  2  R.  2,  cap.  1, 
and  ^1  R.  9,  cap.  T,  confirms  the  two 
former  pcti^  a^id  fusct,  « That  all  charters, 
f  kilers  patent,  andcomranmds  to  the  contra^, 

*  ^all  be  voidi'  fik>  that,  my  knil,  those  many 
alafti|tes,  as  moat  of  the  old  ones,  Mnv  penned 
in  general  (bttf  #bort)  words,  ^md  banfl^  in 
ftvonr  of  {nide,  hate  been  taken  to  extend  ge- 
^teraHy,  i^  tfaegencRd  and  uiioat  largo  advan- 
tiga  of  trade  ^  tEoggh  perbapa  soma  yarticalar 


tridtt  were  by  couithwfloii  AOaily  cOuiMiaid  y 
aartheslatateaoftbe  siapio  migflt  betbioe*! 
casion  of  maldng  some  partof  them.  Bat  they 
do  ^iiact^aa  your  lornhip  seieit,  la  j^etal 


•  Thai 'ail  ma«8  akid  kMn  patent  la 
Mho  contrary  shall  be  void;'  and  suvifvlidl 
wouM  hayo  nefer  beoa  put  ins  ^  thitm  all 
times  grants  havo  been  matter  wMeb  Ihe  king 
has  been  deceived  in,  and  fOond  tbom  coainfy 
to  his  real  advantage,  tbougb  they  have  bsia 
otherwise  pretended,  and  were  to  tfe»  Op|^!<iSim 
of  the  poopl^,  and  therefore  void. 

In  taa  9  Inst.  63,  my  lord  Coke,  in  lus  ob* 
solvation  upon  die  ooasideralioH  of  HigMi 
Charta,  andthe several statoteadiat  were mk 
that  made  in  reference  totrado,  says.  That 
upon  this  Chap,  of  Mag.  Chart,  (to  wit)  the 
SOth,  Ibis  conchwon  is  ncfeessarUy  gatMed, 

*  That  all  monopoKea  coiicCming  trade  aod 

<  traffic  are  against  the  Kherfy  and  ftMom 

<  granted  and  declared  by  bis  great  ebarttr, . 

<  and  againsif  divers  other  ael&  of  parUstfefrt, 

*  which  aro  gOod  commetfCaries  apon  if.'  ^, 
that,  my  ferd,  I  do  not  offer  it  only  St  mr  vMN 
sent  thoughts,  but  what  baa  been  t4c^  forW 
heretoforo;  that  those  acts  ard  of  gMMral 
extent,  and  all  charters  mdde  lif  the  caatruy, 
are  iptofeeto  void,  and  of  M»  force. 

06;.  ny  lord,  they  sa^  it  k  true,  if wosM % 
monopoly,  then  the  law  B  against  at ;  bat  #a 
are  no  monopoly. 

Acfp.  My  lord,  to  proaa  thoy  are  *  rfMilt 

ily,  that  is  the  next  thing,  which,  whk  JfM^ 

rdship's  favour,  I  sh&U  go  a6ctut% 

And  for  that  I  shall  first  takelh^dOie^MMi 
thatisof  a  monopoly,  made  by  mir  lord  CAs^ 
in  his  chap,  of  MoaopoiieB,  in  Jbe  id  tot  181« 
and  if  it  is  possible  to  exempt  tkMm  aal  of  tMt 
description,  IconfoaidieattkOyMtvoaitrsiigOr 
case  than  I  do  hope  ibey  have. 

A  Monopoly  (says  hej  ia  ao  laatitakiOil,  or  to 
allowance  by  the  king,  by  Ml  grarit,  oMh 
mission,  or  otherwise,  to  any  porMn  ofrltiiaiit 
bodies  politic  or  corporate,  of  or  for  m^  irt^ 
buyinr,  scHintf ,  maaiAg,  warkmg,  or  aiing  af 
any  thintf,  whereby  any  porson  or  pOrtaOiy 
bodies  pcwtic  or  coii[»ovate;  are  sooght  10  ^ 
restrained  of  any  freedom  or  |ibevty  that  4ay 
had  before,  or  hhidertNl  in  their  lawfal  trade. 

First,  My  kird,  I  think  by  their  paimt,  tbiy 
have  the  sAe  trade  granted  to  tham  ;  that  i^ 
the  sole  buying  and  aelHiig  (for  nieacboadi^ 
consists  m  buying  and  scttag),  and  thoveM 
they  have  the  sole  baying  and  aelfiog  la  ONI 
East- indies;  and  tl^y  hava aonOe^piealiy tbi 
sole  selling  Of  the  commodili«a  iHiOa  tb<y 
come  home;  for  nohe  llae  can  briiig  4!^ 
home  but  them,  if  Hkv  cbkrter  bf  good. 

The  sole  using  of*  any  thing  is  a  gtwrnl 
word ;  and  another  part  of  this  dOacriptioB,  srfa 
trading,  Is  sde  iMing  Of  marchandDBetf  M  * 
particular  place  to  Whieb  ttiey  trtdo;  ood  «k 
they  atavrithin  alt  tftiowOrdI  sole  iieHiag,  i^ 
buying,  side  using. 

Secondly,  Th^M  «M  #ithM  i^  httcr 
part ;  whereby  any  person  is  hindarsd  or  re^ 
strained  from  ant  tre^m  Ot*  fibetlytbey  Ii4  , 
bafoiie,orhii|i^&wftdtf«da:  Fortkiittii 


MUlbrHtett,  is  I  htfe  1  illaB  iftake  it 

afans  attil  goods  of  tlioM  llml  trade 
aaodtbe  brngiag  «f  tliii  aotkNt  k  t 


4tfJ  STATS  tmtia%dSCK4BIMaiS84^^3%eJe*I.AM^^  [4* 

BM  A  ibktrad*  grinM  into  thb  er  tet 
pifft  5if  thtt  uprid  to  one  ceai|paBy>  omI  (tf  aoe*- 
tlMF  MTt  to  iMilier,  teis  op  peitMlw  me* 
tket  heed  thttt  eompiiiiy,  but  desOrajni  ell  etber 
metchantB  end  ielerior  people }  ell  Mgfimf 
ittuet  be  subjeet  te  ibe  pciM  tlioie  i8^i«* 
prietors  of  trede  will  allow  tlMfli,  or  elte  He 
sttnaedbedeatroyediftriifneelie  niesl  mk^ 
ploy  tben^  aor  omi  doit ;  end  oe  eraat  eft 
mastefB  of  ships,  ft>r  it  is  neoeasert  to  tkem^  hi 
Ofder  for  their  liTehheod^  that  they  go  seek 
▼eye|pee,eQ<t  these  eenaotffo,  except  upon  the 
terns  thtti  the  oeB»paay  witt  i^kyvr  of.  80  ell 
nuuioers,  artificers,  ftketors^  end  ell  other  per- 
90M,  whose  employittents  depend  npen  thia 
trade,*  mest  be  subject  te  OMir  wiUend  pioe« 
snre:  andefhewgieeft  eooee4}«oncethataM(y 
be  to  the  kingdeA,  eoy  lent,  dees  dOMrre  eon* 
nderelien. 

TMHl^;  A  tbfa^  eril end niichlef In Md. 
nopolies  n,  that  they  are  to  flie  eppreseien  «f 
the  king's  peofde;  end  any  body,  1  think,  tet 
haeknowA  any  Adnr  of  late  years  aboot  Ihie 
company,  thai  b,  WA  knows  tiiefar  dsalingo 
with,  and  handling  of  their  ftctors  andscnrentn, 
that  get  any  thing  in  their  serrice ;  ami  other 
ipeepte  that  they  enpkijr,  will  find  instpncae 
enough  of  their  oppressioD  ;  and  that  w9b  be 
enongb  tosetisly  any  nHni»  erhitf  kind  of  people 
they  ere:  finr  wbnt  a  work  is  there,  when  they 
hate  any  Ibetor  or  servant,  or  any  bodvehie 
that  has  set  any  thing  in  their  servioeP  Thoee 
thiogs  indeed  afe  not  upon  the  recofd,  bat  they 
are  cenaeqneices  thnt  are  visiMe  to  erer  V  bed  V : 
endthetrnth  of  itts,in  allMtenhiforsoletrMe, 
so  it  will  be.  80  that  11  the  erile  and  mie- 
chiefir,  whfeh  thecottlitron  kvw  firbidi,  end  en- 
deat^onrs  to  prerent,  hj  judging  ell  mflnopo^ 
lies,  ingrossingii  and  sole  trade  nnlawfoU  be  to 
be  aroided,  the  erile  and  mischiefii  attending 
their  patent  and  sole  trade  are  perhaps  the 
greater,  because  their  trade  b  the  greatest  tf^at 
erer  England  knew. 

My  lord,  in  Fitzherbert's  Natura  Bi^vfdin^ 

%  there  b  this  said,  and  I  urge  It  ibr  lAtia 


rthai  yon  wOM  hinderers  ef  Ihb 
tnie,an^people*s  going  thkher  to  iraiSc.  Bo 
(think,  my  lord,  my  eome  within  efery  pert 
sfihe  deteripCion  tbnibglfen  in  that  hook 
flfa  naonopoty. 

Neyt,  my  lOid,  I  thiek  thilt  a)f  the  evib  and 
libdnefe  delate  in  Ibe  Beeke  taken  notice  ef 
le  be  in  nenepeM,  Mre  also  in  thb  eMe  \  and 
whateaerer  hath  tno  erib  and  nnchiefii  attend- 
ii^  wonopfltleMi,  it  b  n  great  and  shrewd  ar- 
gument, that  that  which  hath  the  effect,  bath 
abothe  cttnae. 

j|%ie  erib  and  eoluchieD  wat  gttenn  hiono* 
ppnes,  are, 

Fttnl,  That  th€  pfice  of  the  connnodities 
Any  oell  4iaD  be  k«pt  on,  and  rabed  higher 
Ann  otherwbe  it  would  oe :  he  that  hath  the 
eeie  nale  will  keep  «p  ihe  price  as  high  as  he 
Iflifeaee;  Abb  one  of  the  erib  oientioned  m 
the  enee  of  MonopMfea,  reported  by  niy  lord 
Coke,  Kh.  11,  ib.  80,  h.  the  truth  whereof  1 
OinK  IS  erldent  enough  n  that  cofnpeny  j  for 
die  prion  and  ndne  of  things  tbey  bring  fnnn 
of  their  own  setting,  and  at  their 
d«  NetMiijg  attion|f  nnsn  b  raore 
t  Uiat ;  end)  indeed,  ft  nyOst  be  a 
i  wnnderfid  rirtqe,  and  a  mighty  pootempt 
ef  riches,  Aac  a  nttn,  who  hath  the  sole  com- 
~~  in  hb  hands,  will  not  seil  it  fbr  the 
le  can;  or  not  keep  up  the  price,  and 
theoieBtoflt;  and  m  thrinee  that  he 
bnys,  to  be  sore  be  wi|l  boy  as  cheap  as  he 
tm ;  and  in  thiog!l  that  he  seUs,  he  will  sell 
endear  aehecan  ;  end  I  think  that  be  that 
tea  ineii  a  power  must  be  a  man  of  an  extra- 
erfinary  virtue,  if  he  do  not  eyecote  it. 

8eceiully,  Another  eril  of  monopoly  b,  tiiat 
j(  b  <  pro  priralo  pnncnloram  (ptaesto,*  which 
b  Hnswbe  mentioned  in  the  margin  of  the 
•dak  eited  before,  d  Inst.  101.  Now  whether 
Ihie  trade  be  fbr  fMirticutar  prirMe  gain  of  a  few 
or  no,  I  thinly  aoT  man  thikt  knows  any  thing 
#illhn  satisiMamit  it  in  hb  own  mind,  who 
eensidtrs  the  presiefit  state  and  condition  of  thb 
eompnny.  It  b  not  npon  record  indeed,  bnt 
anre  it  b  eosfly  gathered  as  a  consequence ; 
ifeid  it  win  eppear  pUMy  by  thb  reason  to  be 
*  pro  prirato  pauculomm  queestu :'  for  trade  b 
iiet  in  its  own  nature  fixed  and  stable,  hot 
luyiug'  and  altering;  sometimes  better,  sopie- 
tlmes  wotte,  iometimes  benencial,  sometimes 
detrimentel,  eccordmg  as  the  times  of  war 
md  peaoe,  sickness,  scarcity  of  thb  or  that 
eemmodily  in  Ibis  or  tliat  country ,  or  tiie 
tnedee  and  customs  of  the  conntry,  or  the 
manners  and  habits  of  men  do  occasiott  it:  and 
tte  uietnhnuts  by  their  education  and  obser- 
fili0n,aiie  those  that  gotem  and  manage  thb 
trade  ftf*  the  maintenance  of  themselres  and 
fbehr  flimilies,  and  die  geOerd  good  of  men ; 
0bA  ArMf '  aOd  eiuphny  their  dstates  and  traffic 
gjjbtbbor  thatOttt  or  the  world,  te  time  and 
Ifdciabtt  lAoB  ffift  them  beM  ettcoumffement. 


reason ;  because  if  so  be  these  are  conseqneoces 
of  a  sole  trade,  it  cannot  be  domed  bw  theie 
are  oppremions  of  all  the  king's  people.  Now, 
there  if  b  said,  that  erery^  §(rant  of  die  kmg 
has  a  eonditbn  implied  in  tt,  '  Qood  l^trb 
'  per  Donationem  non  magb  sollte  oneretnr 
<  sen  graretur ;'  so  the  Book  of  Id  H.  4,  14. 
Grant  le  Roy,  to  the  charge  or  prejodioe  of  the 
subjects,  b  void :  andthenlbre  the  king  bde* 
ceived  in  thb  grant;  and  the  gtant  b  as  well 
by  the  common  bw,  it  dH  these  ancbnt  Sta<r 
tntes,  vorI. 

Obf.  Ay,  but  say  they,  thb  bnotamdeni 
gnusted  to  the  advantage  of  a  few ,  or  lor  the 
rasring  of  the  prices  and  monepdiringof  com  - 
modities,  bnt  nir  good  government  and  order,* 
and  the  preserratm  of  thb  trade,  tfafit  odier- 
tiiie  wonM  be  destroyed :  end  say  they,  there 
have  been  such  grants  heretofore  to  Tniicey^ 
Barbery,  and  otiier  places. 

Hep.  It  b  true,  my  lord,  thb  b  said;  and 
that  patent  does  say,  that  it  b  for  good  order 


Digitized  by 


Google- 


tt7]  STATE  TEUALS,  56  Chabjlbs  U 

•ad  gOFemment, '  and  the  adyantagv  of  trade. 
B»t  I  pray,, my  lord  will  also  renumber  what 
our  Books  say  oonoeraiDg  such  Grants  aod 
MonopQlies^  in  S  Inst.  540,  that  new  corpora- 
lions  tnadinff  into  i'oretgn  jiarts  and  at  home, 
though  under  the  fair  pretence  of  order  and 
gtovernment,  yet  in  conclusion  tend  to  the  hin- 
dnuioe  of  trade  and  traffic,  and  in  the  end  pro- 
duce monopolies.  This  is  an  old  observation, 
for  iathellth  Rep.  88.  b.  in  the  end  of  tlie 
case  of  Monopolies,  there  are  these  words: 
'  Privilegia  qufsre  vera  sunt  in  Prsjudicium, 
, '  Ueip.  magis  tamen  speciosa  habent  Frontis- 

*  picia,  et  mini  pubUoi  pr^tcxtum,  quam  boi\aB 
'  et  le^es  Concessioncs,  sed  preetextu  licito 

*  noB  aebent  admiiti  illicitum.'  Those  are  the 
words  of  that  book ;  and  there  it  is  also  taken 
notice  of,  that  Darcy's  patent  had  a  most  glo- 
rious and  specious  preamble;  for  there  it  b 

.mentioned,  that  the  subjects  might  exercise 
themsdvefT  in  husbandry  and  lawful  employ- 
ments, and  that  cards-making  had  made  cards- 
pkying  more  frequent,  and  principally  among 
servants  and  apprentices ;  ana  therefore  the  sole 
making,  and  trade  of  cards-selling,  was  granted 
to  Darcy*  Observe,  says  the  Book,  -what  a 
glorious  pretext  and  preamble  this  odious  mo- 
nopoly had. 

There  is  the  Case  of  Rom  and  Ivy,  Mich. 
'  20  Car.  2.  Rot.  403.  A  patent  made  three 
years  after  the  patent  given  to  the  Compan V| 
and  in  imitation  thereof,  th^  patent  is  to  the 
Canary  Company ;  and  recites,  that  the  trade 
to  the  Cananes  was  of  great  advantage  to  the 
king's  subjects  at  that  time ;  and  b^  reason  of 
too  much  excess  in,  trading  of  subjects  there, 
our  merchandises  were  decreased  in  their  va- 
'lue ;  so  that  the  king's  subjects  were  forced  to 
carry  silver  there  to  get  wiues ;  and  all  this 
happened  for  want  of  regulation  and  good  go- 
vernment, and  thereupon  the  patent  did  con- 
stitute sir  Arthur  Ingram,  and  about  sixty  per- 
sons more  by  name.  And  all  those  that  had 
been  traders  there  within  seven  years  for  the 
Talue  of  1,000/.  a-vear^  should  be  a  company 
and  body  politic  and  corporate  by  such  a  name ; 
ibat  thei-e  should  be  a  governor,  a  deputy - 
governor,  and  twelve  assistants,  and  names 
ihem,  but  to  be  continued  by  election,  aud 
should  have  the  sole  trade  to  these  islands ; 
that  no  other  should  haunt  or  visit  these  islands, 
and  prohibits  all  others  under  pain  of  (brteiture 
and  imprisonment,  and  indeed  follows  very 
much  the  frame  of  this  patent,  with  a  non- 
obitanie  to  the  Statute  of  Monopolies.  But 
notwithstanding  this  glorious  preamlde,  this 
patent  was  soon  afterwards  condemned,  both 
in  this  court,  and  afterwards  in  the  parliament 
fur  the  abuse  of.  trade,  and  the  regulation  of  it 
for  the  general  good,  which  is  the  thine  that 
i^  pretended ;  but  few  men  can  doubt  what  is 
realty  intended  by  that ;  and  no  one  I  think 
can  doubt,  what  ui  the  real  intention  of  this 
patent  nnder  the  naiue  of  regulation  and  go- 
venuneut :  to  ingross  all  into  the  hands  of  ten 
pr  twelve  meq  is  most  excellent  regulation  and 
gov^ruwept, 


1684.— 7kr  Gftai  Cau  of  Mw»polia(:  [4SB 

My  h>rd,  as  to  the  other  companies  tod 
charters  that  have  been  granted,  snpposiDff 
that  all  these  grants  were  such  as  this,  and 
used  and  practised  as  this  is,  it  is  no  ai^uroent 
that  they  are  le^ai,  or  that  this  was  good. 
For,  my  lord,  it  is  well  known,  both  by  the 
ancient  Statutes  that  I  have  cited,  an(\  by  com- 
mon experience,  that  there  have  been,  in  all 
ages  and  times  patents  granted,  that  weve  not 
by  law  grautaUe,  but  the  king  was  deceived  in 
them,  and  those  patents  were  void  and  of  no. 
force ;  and  therefore  it  is  n6  argument,  be* 
cause  there  have  been  many  such  grants  aod 
patents  in  former  times,  that  this  should  b« 
good. 

I  agree,  my  lord,  if  ever  this  grant,  or  aaj, 
grant  like  this,  had  come  in  question,  and  had 
received  any  judicial  allowance  to  be  good,  it 
had  been  something ;  but  otherwise  it  can  be 
no  inference  at  all,  because  thei%  are  othen 
tiiis  is  a  good  one. 

But,  iuv  lord,  to  keep  mysdf  close  to  the 
ppint  of  Monopolies;  Monopolies  have  been 
granted  in  the  best  of  times ;  in  queen  Eliza- 
beth's time,  there  was  Darcy 's  patent  gi-aoted 
then  ;  and  it  appears  there  had  been  grants  to 
divers  others  of  the  sole  making  and  selling . 
of  cards,  but  when  it  was  questioned,  it  was 
oondeocmed.  Statute  9  £.3,  cap.  ],  and  the. 
other  Statutes  before-dted,  the  clauses  that 
say,  all  patents  granted  or  to  be  granted  con- 
trary to  the  freedom  of  trade  in  these  Statotei. 
mentioned,  prove,  « 

1.  That  such  patents  have  been. 

2.  That  they  .  did  foresee,  and  provided 
against,  those  that  would  be. 

The  proviso  in  the  statute  of  43  Eliz.cap. 
1.  sect.  9.  shew^  also  that  monopoUes  were 
granted ;  but  so  &r  were  they  from  receiving 
any  allowance  or  approbation,  that  that  statute 
that  was  made  in  the  end  of  hcr'reign,  for  con- 
firmation of  the  queen's  grants  by  asaedil 
proviso,  does  except  and  provide  that  it  should 
not  extend  to  make  good  any  letters  patent 
that  did  concern  any  licences,  powers  or  pri- 
vilegcb,  commonlv  called  monopolies. 

The  statute  of  MouopoUes  and  this  sfatote 
suffidently  shew,  that  tnere  were  such  grants 
and  that  they  were  not  allowed ;  so  tliat  erea 
in  queen  Elizabeth's  time,  and  during  ber 
reign,  divers  such  grants  it  seems  had  been 
mme.  But,  my  loi^,  if  so  be  there  had  ja^^m 
been  any  judicial  allowance  in  times  past  for 
any  sole  trade,  or  sole  buying  or  seUing,  thoup 
there  have  been  in  all  times  such  grants  maiK, 
yet  that  will  be  no  argument  that  they  wtre 
grood,  but  on  the  contrary;  and  further ^a 
practices  of  these  companies  have  been  to  the 
contrary,  till  within  Jateyean;  no  sole  trade 
practised  among  them. 

But,  my  lord,  on  the  contrary,  siniJC  tbst 
patents  have  been  so  gi*anted,  siiu^  tlial  there 
IS uo judicial  allowam^of such ;  I  would  «p? 
peal  to  them  to  shew  whether  there  has  been 
any  practice  of  these  things.  I  do  not  suppose 
but  that  in  Turkey  and  Barbary,  persons  have 
traded  that  have  «ot  beei^  Jiceosed  by  the  com« 
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fiiies,  tnd  Ibnt/eontiDiiaily  in  ^1  times;  ^at 
flt  I  think  ao-body  will  find  any  judicial 
optnion  that  has  been  given  against  them  for 
it,  «r  that  ever  any  saeh  patent  was  of  i^frce 
to  rastrain  the  ^objects  freedom  of  trade  in 
Ibas^  places. 

My  lord,  I  ain  apt  to  think,  that  the  grants 
t9  those  Companies,  tliat  is,  the  Turkey-Com- 
fSBT,  the  Barbara- Com)iany,  and  the  Ku88if|- 
CooiDany,  are  like  to  thitt  of  sole  trade;  but 
yet  if  it  never  has  been  practised  to  restrain 
others  m  thb  manner,  it  is  rather  an  argument 
^aiut  thetn  of  the  other  side  ;  but  they  hare 
never  deah  thus,  nor  used  the  clause  of  pro- 
Ubiiion  as  these  men  do.   ■  For,  my  lord,  who- 
efcr  thinks  to  make  any  oonclnsion  for  the 
freKrfa:doa  of  such  a  sole  trade  by  a  Company 
wkh  a  restraint  of  otheri>  because  such  patents 
ad  diaitera  bare  been  granteil  to  other  Com- 
wBies,  will  have  but  little  renson  so  to  do,  if 
lie  consider  what  a  difference  there  is  between 
this  Conspany  and  tbem  :  for,  my  lord,  these 
companies  did  never  set  up  for  a  sole  trade, 
tiMV^  there  be  such  words  in  the  patents,  they 
never  used  them,  but  have  always  used  their 
trade  quite  contrary,  and  in  another  method  in 
a  oomoMndabie  way,  and  I  tliink  in  a  legal 
way  ;  hat  not  so  as  to  warrant  any  thing  of 
this,  tfiat  is  here  prrlcnded.     Tlieretore  if  your 
Isrdship  please  to  give  me  ieare,  I  would  ob- 
serve the  difference  betwii^  the  way  of  trading 
that  those  other  companies  have,  and  the  trade 
of  the  £ast-India  Company.    The  companies 
«r  Turkey,  Barbary,  Russia,  Muscovy'  and 
Hamborgn,  nor  any  other,  till  of  late  years, 
did  ever   trade  with  a  joint-stock ;    but  the 
of  the  said  Company,  everjr  man 
I  hi»  own  trade,  bought  and  sold  his  own 
coBUDddity,  used  and  emph)yed  his  own  (actxtrs 
and  servants ;    and  the  Company  took  some 
care  to  send  out  a  consul,  or  some  one  to  be 
their  aigent,  to  preserve  the  trade,  and  by  small 
imposts  upon  the  commodities  traded  for^  to 
provide  for  such  officers :    which  imposts  or 
assessments  were  made  by  by-laws  and  regu- 
lations amooff  themselves.    They  take  care  the 
tRarketsdftalinot  be  over-clog[ged  by  the  com- 
roodities  they  send  out,  which  they  do  also 
by  their  own  orders  and  by-laws' that  are 
made  aosong  themselves;   they    only  order 
what  ships  siiall  go,  but  leave  the  particular 
snonbcrs  of  the  Company,  every  man  to  send 
what  he  will  upon  his  own  aocoont,  and  appoint 
vho  he  will  to  be  his  factor,  and  to  bring  over 
•hat commodity  he  pleases:    they  tnAe  n^t 
open  any  joittt'Stock,  or  the  stock  of  the  body 
fsltiic.     If  yon  deal  with  any  of  them,  you 
now  the  particniar  persop  you  luve  to  deal 
vithr  no  man  is  refused  to  be  of  their  Com- 
ssay,  that  has  a  mind,  paying  some  small 
sam  of  noney  for  his  fmdom ;  and  whoever 
m  if  the  Company,  has  a  vote  in  ordering  the 
-aflairs  of  the  Company.    But  now  you  of  the 
East- India  Con^Mmy  ingross  the  sole  trade 
Mathe  body-poittic;  you  have  a  joint-stock, 
•sv«y  man  whether  merchant  or  not,  if  he  can 
k«y  sMh  a  share  ill  thdr  stack,  is^thcir  (?om« 


pany.  The  Committee  manage,  and  the  real 
must  submit  to  their  pleasures  and  distribution: 
those  lew  of  tbem  which  have  t^ie  most  shares, 
have  the  disposal  of  the  whole  stock ;  no  mem- 
ber trades,  buys  or  sells,  or  has  any  thing  thai 
he  calls  his  qwn,  but  only  such  a  share  m  the 
stock :.  you  suffer  not^  the  mcknbers  to  trade 
with  their  own  moneys  at  their  own  discretion, 
or  to  employ  whom  tlicy  please,  this  you  do 
not  do ;  you  suffer  no  man  to'  have  a  vote 
among  you  (and  your  letters  patent  have  such ' 
a  clause  that  none  shall)  but  he  who  has  600/. 
stock ;  which  500/.  no  man  cau  acquire,  un- 
less he  pays  14/.  or  15/«  for  it,  two  and  half 
per  cent,  or  some  great  sum.  So  that  by  the 
very  foundation,  they  can  have  no  more  per- 
sons in  their  Company,  than  they  that  have 
500/.  shares ;  and  these  shares  being  engrossed 
into  few  hands,  they  have  all,  and  callthem* 
selves  the  Company.  So  that  man  that  will 
not  be  deceivecf  by  words,  but  distinguish 
thing^  different  one  from  another,  will  dis- 
tinguish between  one  company  and  society, 
and  another ;  who  aie  ingrossers,  monopolizers, 
and  who  not. 

^  The  Turky  Company  and  the  rest  like  it, 
may  be  truly  said  to  be  managers,  regulators, 
ana  improvers  of  ti^e.  They  have  no  joint- 
stock  that  tliey  trade  upon,  they  ingross  not, 
they  admit  every  man  that  will,  to  be  free  of 
their  Company,  to  trade  with  his  own  monc}:, 
his  own  credit,  and  buy  {ind  sell  his  own,  and  to 
employ  whom  he  pleaseth ;  and  none  among 
ihem,  under  pretence  of  government,  regulation 
and  preservation  of  trade,  makes  unreasonable 
advantages. 

But  tliis  invisible  East- India  merchant,  the 
body-politic,  covers  and  countenances  some 
few  men  among  them  to  ingross,  buy  and 
sell  at  their  own  rates^  abd  that  exclude  all 
others  for  ,the,  great  and  excessive  advantages 
of  tlie  few. 

'  The  other  companies,  as  the  Turky  Com- 
pany, &c.  have  not  any  sole  buying  or  selling, 
nor  exercising  any  sole  trade  or  ingrossing. 
Every  memb^  of  these  companies,  which  are 
a  multitude,  and  every  one  that  is  not,  noay, 
if  be .  will,  be  a  memlSeri  and  no  man  is  ex- 
cluded. 

But  thi»  Company  is  quite  contrary,  and 
therefore  (if  ever  any  was^  are  great  ingrossers 
and  monopt^izers  of  trwae,  I  do  not  aiyoe 
nor  speak  against  Companies,  nor  re<pilating, 
nor  managing  trade,  wnich  was  the  true  in- 
tent of  the  patent ;  such  as  I  have  mentioned, 
and  is  virtuously  and  coippiendably  practised 
in  the  great  Comp^iics  of  Turky,  Muscovy, 
Hamburgh,  and  others ;  .where  the  members 
of  the  Companies  trade  upon  their  own  parti- 
cular stock  and  estates^  and  no  merchant  hin- 
dered or  denied  to  be  a  member,  that  desu-es  it, 
paying  its  ordinaiy  fees  of  admission:  but 
agrainst  the  invisible  merchant,  this  potitic  ca- 
pacity trading  in  joint-stock. 

Suppose  a  like  patent  to  any  one,  or  two,  or 
three  men,  farmers  or  par^iers  in  their  private 
capacity  of  this  sole  .trade ;  and  they  had  t)ie 
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Man  flhrald  iMvo  ILS  «iMiy  Toiei  M  hf  k«i  60Q/^ 
loM  T«te  is  like  t»  do  fekn  lUtJe  good,  if  tom^ 


„ of  ity  and  beMby  poiaessors  of 

mC  weaMi  Md  werehaiidiBe :  Wfa«t 
woald  tkis  ooKlic  body  (Itnooa  dieprioeipal 
mombert,  wr  tbe  body  camiot  thuk  or  bare 
«oiifle)jwlgiooftbt8P 

Ptebaps  youra  is  moeb  Woras ;  tbore  a  nan 
should  know  with  whqpi  be  dealt,  who  wove 
bosdoblon,  and  bow  to  come  at  them;  but 
doaKng  with  vou  is  a  kind  of  dealmf  with  api- 
nts,  an  innsible  body,  only  sidbsMtipg  in  Intel- 
iiMmtU  Legit.  Tberofoio  being  oo  imllko  tho 
odher  Compoiiies,  and  so  oontvary  to  lhom,you 
bare  BO  eottntenaiioe  from  tbom ;  but  though 
they  are  good  and  oommendaUe,  you  arem- 
gi^sseiH  and  mooopoUascfo/ 

This  shews  the  great  and  fast  dilfieronee  bo- 
fftnea  ike  one  and  the  other;  Ibis  shews  tbiit 
yon,  that  are  the  East-India  Company,  have 
the  sole  trade  as  a  Company ;  and  whoeter 
boys  in  many  slocks,  has  as  many  Votes  as  ho 
has  MO/,  in  Ae 


^StodL.' 


There  is  no  such  lliiD|^  m  any  other  Coin- 
nnny,  but  ^uite otherwise  in  all  tfiese  respects; 
but  faeeeby  it  comes  to  pass,  that  hethat  has 


Dv  shares  in  the  stock,  has  an  absolute 


80  mim 

power,  yy  hafine  so  many  Votes. 

The  invisible  body  or  corporation  perbiqis 
tmdo  f&c  1,000,000/.  per  ann.  they  get  into 
Iheir  hands  to  sell  7  or  800,000/.  worth  of  mer- 
ehandise  at  a  time;  the  three  last  sales  they 
toadeeome  to  1,800,000/.  nobody  hath  these 
commodities  but  they.  Is  this  trading,  md 
no  tngrossmg  or  monopolizing?  it  is  their 
wonderful  virtue  tiien,  haUred  end  oootemptof 
riehes,  tint  makes  them  not  to  raise  and  in- 
crease ralues  and  prices,  and  be  as  ri^  as  they 
please,  if  tbey  do  not  do  it.  Never  was  there 
owA  an  ittstflcnee  of  so  great  Irade  ki  Engtond, 
but  nine  of  yonr  members  buys  ortrades  at  all ; 
any  man  among  you,  whether  he  be  merchant 
or  not  merchant,  cttiaen  or  gentleman,  or  what 
he  will,  if  he  has  a  stock,  bis  stock  go«o  by  this 
jouit^tyadej  but  it  is  a  few  men  that  manege 
4he  whole  as  they  see  best ;  no  man  employs 
«hip8  or  workmen  as  he  thinks  most  conve- 
nient ;  bat  you  are  one  great  trader  in  this  mat 
Icade,  wfatOh  is  indeed  one  qnarter  part  of  the 
trade  of  the  whole  world. 

My  lord,  this  bemg  then  the  great  differenee 
between  this  tradeby  a  joint-stock,  and  in  the 
-Company  as  a  body  politic,  which  Is  but  as 
otie  entire  person,  baring  ^e  trade  entire  to' 
^himself,  and  the  trade  ot  particular  metiers, 
under  orderly  rognbrtions : 

It  is  <ioite  a  dmerent  and  distinot  tiling  from 
any  tbhig,  in  any  of  the  other  Companies^  that , 
«lheT  wouM  be  liened  unto  to  obtain  tfaefa:  own  > 
ends  :  nor  is  them  any  reason  to  make  them, 
fifcoono  another,  Ibr  the  whole  matter  is  earried' 
on  dbtin^  in  both ;  tiie  one  is  a  sole  trade  by ' 
a  body.  p<ntnCy  uie  doier  dispersed  throu|h  toe 
memDers,  aeoordfaig  to  thourown  disorelmi  and 
oocnston^  under  r^latwn.  t9o  tnan,  if  he: 
comes  into  the  East-India  CDmpaaT«  can  trade, 
among  yon,  or  vote  among  yon,  uomsb  hehavej 
500/.  stodc;  and  if  bo  do  not  come  in,  (sineei 
it  aaoootdingtoynttr  ^jowfitntmui'tliat  twiy 


few  men  in  the  Company  agree  ngpiuit  it. 

:And  besides  this,  my  lord,  in  tbeXurky 
Con^Mny^  where  dsey  trade  as  distinct  mem» . 
hers,  erery  man  knows  his  creator  and  )»$ 
debtor^  becanae  they  deal  in  their  natural  ca- 
pacitioe ;  but  yOn  trading  in  capacity  of  a  bo4p 
politic^  every  man  that  trades  with  voa  bps  • 
ereditor  or  a  ddblor,  he  knows  not  whom*     > 

ijid  it  is  a  great  misohicfy  when  persoQS  kno  w 
not  how  to  aue  or  bow  to  deal  with  ttaa ;  <w 
tsirn  diem  all  a-part,  they  are  as  just  sad  as 
good  people  to  deal  with,  as  oanbe;  bottshe 
tncoai  together  as  a  body » what  more  basdtp 
deal  with  dian  a  oorpomtMii  P 

Mykwd,  w«have  BCMiibe  wataneecftbwpB 
things  in  this  Company,  in  a  few  dayf  tbsf 
having  so  great  pow«r,  that  none  could  eoalcad 
with  them,  and  aoon  after  so  invisible,  ss  wsH 
as  h»w  that  no  dun  can  find  them.  Thiswestt 
know^  very  well,  my  lord)  and  1  ins^oce  is 
thu  to  show,  that  whensas  they  woukl  be 
likened  to  other  companies,  which  were  created 
for  the  preservatwn  and  benefit  of  trades  sad 
the  members  of  it  are  under  the  isgoJatiaB  sad 
government  of  the  Company,  but  not  as  yps 
are ;  they  are  traders,  your  members  asenoss, 
you  are  only  the  body  politic,  the  invisibie 
merchant,  that  no  one  knows  where  to  AvAt 
and  abody  politic^  in  judgment  of  law,  his 
neither  soul  nor  conaeience,  and  yet  fersoothacf 
traders. 

I  only  instance  in  these  thsnoSi  tP  shew  that 
signifies  nothing  which  you  £d  insist  upon, 
that  there  are  oUier  companies  for  trade ;  far  1 
say,  that  they  are  good  and  regular^  aad  Q# 
monopolizers,  fer  they  do  not  trade  in  such  0 
manner  by  sole  buying  and  neUing,  buterery 
one  trades  as  a  particular  merchant ;  but  ysv 
are  otherwise,  your  body  politic  is  the  sol^ 
merchant,  and  none  ol  your  members  csa 
tradof  unlem  a  particular  servant,  perhaps  ^ 
save  charges,  you  give  him  lea^e  to  buyer 
deal  in  aome  htde  tilings;  but 'all  othen  ore 
quite  excluded. 

My  lord,  having  thus  shewed  you  the  war 
of  their  trade  in  sole  bttyinir  and  sole  seding,  I 


ftty  ing  I 
shall  now,  in  the  next  place,  come  to  thoStstala 
of  Monopolies,  which  iff  the  statute  of  41  tog 
James,  diap.  d.  and  I  hope!  shall  plainly  sber 
you,  d^at  they  are  within  the  words  aj^iMsa*' 
mg  of  that  statute. 

By  that  statute,  my  lord,  it  Is  enadad,  *ThM 
all monopolieSfConuniOTions,  grants,  lioenosii 
oharters  and  lottsra  patent  granted,  or  to  be 
granted  to  any  particular  nei*aon8,  bodioi  po- 
ntic or  corporate,  of,  or  for  the  sole  buying* 
selling,  making,  workings  or  using  ot  any 
thing  wkhin  this  realm ;  and  all  prodama- 
tionsi  inhibitionB,  restiwnts^  wasrants  of  aa* 
aistanee;  and  oil  otbat  mat 
whattooYer,  teadmg  to  theinStitiitingf  i 
ing,  strengthenmg,  furtherinsTf  or  t9 
nandag  the  same  contrary  to  ttio  laws  or  w 
realm,  are  and  ahaU  bo  uMlj  ^oid  and^w 
'nonio<owmir 
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<iBd  tibat  all  penoas,  bodies  politie  and 

<0orpoiite»  wbkh  now  are,  or  heieafter  ihall 

<ke»MI  stand  and  be  disabled  to  have,  use, 

'eiaciie»  or  put  in  use  any  monopoly,  or  such 

'eoamiBBion,  gmnty  licence,  charter,  letters 

'pilBDt,  prodfunatioiis,  inhibitions,  restnuot  or 
'Mbermatter,  or  thmg  tending  asaforesaid;  or 
'  loy  liberty,  power  or  faoahy,  grounded  or 
'pnilended  to  be  grounded  upon  tb^m.' 

Tbea,  my  lord,  tl^ere  follows  the  clauses  of 
Mature  of  treble  damages  to  the  party  grieved, 
bjrtbening  of  any  such  monopoly;  then  there 
if  the  clauae  about  new  inventions  and  some 
other  things ;  then  comes  the  Proviso  conoern- 
ib;  Corporations,  of  which  some  use  being 
■ade  in  this  case,  I  shall  crave  leave  to  con- 
ader  it  distinctly. 

Provided   also,   and  it  is  hereby  enacted, 

*  That  this  act,  or  any  thing  therein  oontained, 

*  thall  not  in  any  wise  extend  or  be  prejudicial 
'  IS  the  (^ty  of  London,  &c.  or  any  corporation, 
'  ooapany  or  fellowship  of  any  art,  trade,  oo- 
'  oiftttion  or  mystery,  or  to  anv  companies  or 
'•odeties  of  merchants,  withni  the  reidm, 
'netted  lor  the  maintenance,  enlarfi;ing,  or 

*  onleriog  of  any  trade  or  merchanmze ;  but 

*  (bat  the  same  charters,  corporations,  compa- 
'  IMS,  fellowships  and  societies,  and  their  liber- 
'  ticB,  privileges,  poMrersand  immunities  shall 
'he  and  continue  of  like  force  and  effect,  as 

*  they  wer&  before  the  making  of  this  act,  and 

*  as  other,  any  thingin  this  act  to  the  contrary 
'Mtwithstandin^.' 

The  next  Proviso  extends  to  Pktents  granted, 
w  to  be  granted  ibr  printing,  making  of  salt- 
petie,  and  offices,  which  do  not  concern  the 
caie  in  qaestioo. 


others, 

Mpoly  wiUiin  that  description,  as  1  have  be- 
rare  ibewa  that  their  charter  is  directly  oon- 
bvy  tothis  Act  My  kwd,  first.  That  they 
^  within  the  enacting  clause  of  this  Act ; 
lh»,  I  think,  bj  comparing  what  they  cWm 
with  the  emu^ing  clause  will  plainly  appear. 
I  Deed  not  now  stand  so  much  upon  the  word 
Hoaopoly,  whether  bv  what  I  have  said,  I 
«ve  proved  them  a  Monopoly  or  no ;  bat  by 
^  other  words  of  the  statute,  supposing  that 
^wd  monopoly  was  oot  of  the  Act,  yet  tiiey 
•le  within  it:  forthe  Act  of  Parliament  having 
Ibe  words  of  wtAo  selling,  or  sole  buying,  or 
Mbs  oaing  of  any  thing ;  if  they  have  the  sole 
ojiiyioff  or  sole  selling,  or  sole  nsing  of  this  trade, 
w^  they  are  most  plainly,  I  think,  within  the 
cuetnig  wmrds  of  this  act  of  parliament. 

Now,  my  lord,  that  their  Charter  is  directly 
^^f^xwty  to  the  enacting  words,  I  must  also 
therein  refer  myself  to  the  vrords  of  the  charter, 
J^h  has  sole  buying ;  for  all  others  are  pro- 
bftitsdio  modi  astocomeaadgoftomandte 
«e  East-Indies  without  their  licence.  It  has 
wsole  selling ;  for  all  otl^ers  are  prohibited 
to  import  any  commodi^  ftom  thence  into  the 
***«;  sad th^caiiiiotptlUbeai,ezo^ they 

▼oux. 


import  them.  They  have  fikewise  the  sol« 
usmg ;  for  they  have  granted  to  them  the  sole 
trade,  which  includes  all  buying,  selling,  sole 
using,  that  appropriates  all  to  themselves,  and 
excludes  all  others. 

How  then,  my  lord,  can  any  man  read  this 
act  of  parliament  and  their  charter,  and  com* 
jMore  them  together,  but  he  must  at  the  same 
time  conclude,  tho^  their  cb;»rter  is  contrary  to 
what  is  enacted  there  ?  For  the  act  of  parliament 
does  say.  That  all  letters  patent  granted  to  any 
person,  or  body  politic,  for  the  sole  buyinsr,  sora 
selling,  or  sole  usmgany  thing,and  all  prodama- 
tions,  restraints  and  inhibitions  to  the  contrary, 
and  all  other  matters  and  things  touching  th«ne« 
unto,  are  contrary  to  law,  and  utterly  void,  and 
of  none  effect ;  why,  then,  they  have  by  their 
grant,  the  sole  buying,  sole  selling,  and  soU 
using  of  this  trade ;  therefore  they  are  quite 
contrary  to  what  is  the  enacting  words  of  thie 
act  of  parliament.  Then,  my  lord,  if  they  are 
contrary  to  the  enacting  clause  of  the  act,  then 
their  hopes  must  be,  that  they  are  saved  by  the 
proviso. 

My  lord  Coke,  in  his  comment  upon  this 
act  in  a  Inst.  182.  does  say  this  Act  is  forcibly 
and  vehemently  penned  for  the  suppression  of 
all  monopolies ;  and  the  word  '  sole  using,'  is 
there  saia  to  be  so  general,  as  no  monopoly  can 
be  raised  but  will  be  within  the  reach  of  this 
statute. 

The  word,  <  any  thing,'  shews  elso  the  ge- 
neral scope  and  intent,  mat  nothmg  should  be 
excluded  that  was  a  monopoly  c  for  monopolies, 
in  times  past|  were  ever  without  law,  but  never 
without  friends.  And  if  it  be  so  penned  for  the 
suppression  of  all,  it  ought  to  ifSLse  a  kurge  and 
g^ieral  construction. 

Obj,  But  then  let  us  see  whether  they  aieis 
the  saving  of  this  Proviso. 

The  Proviso  excepts  charters  to  Companiea 
or  societies  of  merchants  within  this  realm,  * 
erected  for  the  maintenance,  inlaigement,  or 
erdering  of  tnlde  or  merchandize. 

lUgp.  This  Proviso  extends  not  to  this 
charter,  or  any  letters  patent  that  were  not^  at 
the  time  of  the  making  of  this  act ;  and  that  is 
the  first  thing  that  I  offer,  why  they  are  no( 
within  the  reach  of  the  Proviso.  Bmnsediii 
Rroviso  does  not  extend  to  any  letters  patept 
after  the  act  <^  parliament  made,  but  only  the 
letters  ■   -         •-       ,     -^     . 

<Itsha 
•  town 

granted  to  tfiem,  See^  or  customs  useS  by  them, 
or  to  societies  erected  for  the  maintenance,  in- 
largement  or  ordering  any  trade  or  merchan- 
dise. This  does  extend  to  those  that  were 
granted  er  elected  at  the  time  of  the  makitt^of 
uie  act ;  and  there  are  no  words  of  saving,  for 
any  that  should  hereafter  he  erected.-  And  the 
word  hereafter  woiUd  as  well  have  been  in  the 
dense  of  saving,  as  in  the  enaetiiig  ciause,  if  it 
had  been  intended.  But  the  foUowinff  wordsy 
conduding  this  Proviso,  shew  it  forther ;  for 
the  Proviso  goes  oo,  and  says.  That  the  sam^ 
ctuvten,  oiMisns,  coi|fpratio|iSyfolkmpbi^aB4 


s  patent  before.  For  the  Proviso  says, 
ball  not  extend,  or  be  pr^udidal  to  any 
n   corporate,'   coneermng  any   charter 
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«oeieties,'  and  tbeir  kbeiiiM,  Sec  tbalt  K  *»d 

emttiaueot'sadi  force  •nd  effei^t,  as  they  were 

before  the  tnakiag  of  tbift  aot,  and  no  okber. 
•Tbis  fibewe,  that  that  ^  which  ia   within  the 

Proviso,  was  that  which  was  before  the  making 
.of  the  act  onhr ;   and  this  ffovems  and  con- 
.  dudes  the  whole  Proviso.    Mow  that  oi^y  ex- 
tending to  thoae  diat  then  were,  and  to  leave 

Ihem  as  they  were,  to  ka^e  their  Charters  and 
.  CoBifMinies,  their  powers  and  nmiJeges,  ia  (be 

same  state  and  condition  as  tbey  were  beftnre 

iboAot,  can  never^hafe  any  rerorence  to  what 
-ahottldb^  after. 

The  beginning  of  the  Proviso  says,  this  act 

•hall  not  nrejadioe  Ihem  :  4lie  conclusion  says,. 

they  shall. he  as  they  were  before  the  act  was 

made  ;  tbeielore  they  most  hffve  had  a  being 

before  the  act,  but  no  words  beiein  •extend  to 

those  t^at  then  had  not  a  being. 

And,  my  lord,  >the  ne^  PrMSo  for  printing, 

•alt-petre,  offices^  <Scc.  diat  is  to  this,  fWther 

flbews  this  to  be  the  meaning  of  this  Proviso ; 

for  that  ezpressly^^  provides,  That  tins  act,  er 

any  thing  therem  contained,  shall  not  extend 

to  any  grant 'or  privilege  heretofore  made,  or 

hereafter  to 'be  made,  ofV  for,  or  oonoerning 

priming.  If  then,  the  former  clause  luid  in- 
tended to  include  any  letters  patent  that  v^ere 

after  to  be  granted,  it  would  have  had  these 

wordfl,  *  To  be»granted  as  well  here  as  in  the 

*  clause  that  comes  afterwards.' 

But,  my.  lord,  suppose  this  not  to  be  a  suffi- 
cient answer  to  this  Proviso,  but  that  this  Pro- 
viso shall  be  construed  to  eirtend  to  companies, 

eharters,  privilegea,  and  immunities,  granted 

after  this  act }  ^  the  f)ilaintiffs  are  not  witbia 

this  Proviso,  nor  the  saving  of  it  t  for  it  ex- 
tends only  to  companies  that  are  fbrtbe  main- 
tenance, inhurgement,  or  ordering  ^ai^  trade 

or  merchandize,  and  to  their  powers,  &e.  that 

they  have  to  thnt  end  not  two  companies,,  that 

are  erected  to  ha^easole  trade  by  a  joint  stoclc^ 

or  stock  of  the  corporation,  to  exdode  all  others 

from  having  any  thinf^  to  <do  in  that  trade.    It 

does,  and  reasonably  may  beintended  to  extend 

to  all  companies  that  are  for  the  maintenance, 

increase*  and  well-ocderiog  ^nf  trade ;  as  ihe 

Turk<ir  company,  the  Muscovy ^comptoy,  the 

Ruttua  comuany,  and  Hnmborough  company ; 

and  those  tnat  1  have  been .  apericmg  of,  that 

tr^de  not  as  bodies  pohtic,  or  a  joint  stock,  but 

every  mercbaiit  that  will,  may  be  thereof  a 

nueittber,  and  every  member  thereol'  trades 

•pnn.bis  own  private  stock  and  account  as*  a 
'  merchant ;  but  not.to  this  company,  who,  in- 
stead of  ordering  the  trade,  endeavour  to  bring 

the  sole  ti-ade  unto  tfaemselveo 
Therefore,  my  lord*  these  are  the  companies 

that  are  within  the  exception  sfwed  from  the 

penalties  of  this  act ;  hot  we  must  be  as  silly 

as  the  infidels  tliey  deal  with  in  these  matters 

not  to  distinguish  betwixt  these  cocpomtions, 

and  theirnu^pagemciit  and  yours ;  they  exdode 

•none  from  traife,  they  trade  not  in  a  politic  ca- 
pacity, in  a  sdo  stock,  hut  «very  man  is  a 

tnder  upon  hif  own  peculiar }  but  yon  take 

upon  ^Qu  iu  yoar  (tolitic  capieil^  ^as  ynn 


have  cayffeased  it  in  yoardedarsilian, '  totnOf 
'  integnim  et  solnni  Ctmn^eroium*  et  Nego- 
\tiationem  habere,  vtt  et  gaudere;'  .and  to 
exclude  ^ot  only  all  strangers^  but  all  year 
own  tnembers  to  have  any  distinct  orsepante 
trade  npon  his  own  aocemit»  except  a  little 
to  ^y  and  exenae  you  of  charges,  and 
tlierehy  ington  aU  that  vast  onaatity  of  mei^ 
chandi2e5,  the  nMsy  hundred  ttieusand  poaads 
wmth  you  bring  in  oi-  carry  out.  In  whom 
is  the  propeity  ?  In  the  corporation.  Wbo 
buys  And  sells  ail  ?  The  cerperatioo.  Who 
are  tbe  debtors  for  the  money  that  buvs 
asd  provides  these  merchandizes  ?  The  bedjr 
polkic,  the  coriMiration,  the  invisible  body. 
WhoshaU  be  aued  for  all  these  debts?  The 
body  politic  ;  sue  tlieni  as  you  can,  tbey  will 
eitlMir  be  too  great  and  too  rich  to  contend  with, 
or^lse  in  that  oonditiDn  aa  you  know  not  how 
or  where  to  have  them. 

An  invisible  body,  anbaiating  only  ia  inUl" 
ligeniid  legi$^  a  body  politic  without  seal  or 
oonsoieoce,  as  the  law  says  it  to  be. 

We  have  seen  them  in  a  year's  time,  in  bttb 
these  4)oalification8,  so  great  as  scarce  <oy  oian 
would  eonteud  with  them,  so  invisible  at  ano- 
ther time,  as  a  dun  would  scarce  find  them ; 
this  aurely  cannot  be  for  the  mainteaanoe  or 
inlargement  of  trade,  to  deal  with  I  know  not 
whom,  where  no  security  or  person  subsists. 

It  is,  indeed,  for  the  maintenance  of  the 
Company's  trade,  to.enable  some  of  tbem  to 
get  10  or  20,000/.  per  ammm  by  it,  and  to 
Keep  this  vast  trade  in  a  few  hands.  Bat  sure 
that  is  not  of  the  trade  the  Proviso  intends; 
restraining  to  the  body  politic,  which  ^  is  bot 
one  person,  or  man  v  in  partnemhipt  9  M^ 
contrary  to  the  enlargement  i)f  the  nreviso 
mentioned.  And  therefore  to  say  you  aie 
within  the  saving  by  this  Proviso,  a  company 
erected  for  the  maintenance  andinlargemefitof 
trade,  when  you  restrain  all  bnt  yourselves  to 
trade,  seems  to  be  a  contradiction. 

And  for  the  fblhjaring  words  in  the  Previa^ 
<  Or  ordering  of  any  trade  or  merehandiae ;'  it 
you  say  yon  are  sailed  within  ^  extent  of 
these  words,  then  you  tniist  snake  a  cdBstrae- 
tion  of  these  words  in  this  senses 

That  ordering  trade  or  0Mi«liandise,i8  eX- 
dndiog  all  others,  and  taking  the  whsle  ts 
omrselves.    A  most  exceUent  ordering  that  is ! 

Bnt  the  sense  of  these  words  in  the  Provia» 
is,  to  save  to  the  corporations  tod  liiHowabift 
of  arts,  trades,  occupatkntt  and  mysteriei,  aad 
to  companies  of  mevchants«  the  powers  aad 
authorities  that  they  had  for  the  maintenaace, 
mlargement,  or  oitfering  of  trade ; 

By  taking  care  that  commodities  wereho^ 
nesdy  and  rightly  made,  without  fiaud  or 
deceit,  as  to  theg^aodnesa  or  excellency  of  the 
commodity,  or  deoait  in  their  measures  K 
quantity; 

Thatthe  aarranls  and  yomger  sort  were 
honestly  and  induatrimuly  educated  in  mar 
trades  and  mysteries,  by^e  mMten  and  ^^ 
sort; 

To  plane  and  keep  gnad'Ohte  ami 
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amgst  those  of  tbe  same  m  j^lenr  and  fn/St ; . 
For  asembliagf  and  cananhmr  mr  Hie  eom- 
Boa  good  and  mtnarenaent  of  their  resp^tire 
tadsandeniplo^nts.  ^^ 

Thn  is  that  wbicb  tbe  ProTiao  excepts  and 
pavMes  for,  not  (or  a  sole  trade  m  a  coiuMa^, 
lA  a  joint  stockj  excMingf  alt  otl^ra,  as  this  u. 
For  the  same  exeeptton  is  also  for  the  mana- 
ftetnrestfiat  are  mentioned  just  before,  as  new 
iBfentions,  and  the  society  of  aoy  craft  or  m^s- 
ts^  :    these  abo  are-  under   the  exception, 
whitm  does  still  expound  them  to  be  meant  of 
tet  re^lar,  dae  order  and  government  in 
oompames»  for  the  due  regnlating^  ef  trades 
and  mysleries,  that  is,  by  making  By-laws  to 
td»  eare  that  their  wares  be  well  andsubstan- 
tiafly  floade,  that  the  younger  sort  be  obedient 
Id  tne  elder,  and  the  elder  instruct  the  younger, 
aad  not  oppress  them.    These  are  ibe  laws 
diat  they  Dave  power  (and  it  is  fU  they  should 
hare)  to  make  for  the  management  and  increase 
«f  trade.     But  to  have  a  sole  power  over  trade, 
and  an  interest  in  it  by  a  joint  stock,  to  ingross 
it  into  one  man*s  hands,  or  into  the  bands  of  a 
body  politic,  which  ift  but  as  one  person  in  law, 
aad  ID  this  manner  to  trade  under  the  pretence 
of  order  or  good   government ;    this,  under. 
Avoor,  was  never  meant  or  intended  by  this 
exception  in  this  act.    Ttieretbre  that  which  I 
bare  before  expressed,  is  the  sense  and  mean- 
mm-  of  this  Proviso,  and  not  the  having  the 
ame  trade  excluding  all  others,  as  here  is  en- 
deavoured and  designed  to  have. 

Ify  lord,  in  the  Taylor  of  Ipswich's  Case, 
11  Co.  54,  that  company  of  taylors  made  a 
by-law  to  exclude  taylors  from  exercising^  or 
DsiDg'  their  trade  within  the  town  of  Ipswich, 
unleas  they  present  themselves  to  the  master 
and  wardens  of  the  company,  and  three  of 
thcna  adoiit  them  to  be  sufficient  workmen, 
and  proved  the^  have  served  seven  years  at 
least  as  apprentices,  and  then  admitted  by  the 
master,  and  wardens,  and  company  ;  and  if 
aay  did  offend  in  any  part,  they  should  forfeit 
00  Diucb  to  the  company.  In  this  case  there 
seemed  to  be  a  good  emi  and  meaning  to  ex- 
dode  insufficieDt  workmen,  and  to  encourage 
flood  ones ;  ^  good  order  one  might  tbinx. 
Yet  80  xeak>U8  and  careful  were  the  judges 
then,  lest  under  any  pretence  they  should 
exdode  men  from  tneir  lawful  trades,  that 
tlMy  adjudged  this  a  void  by-law,  as  tending  in 
the  parview  of  it,  to  restrain  men  of  their 
fieedom  in  using  their  trades,  and  introducing 
opprcasion  of  the,  young  tradesmen  by  the  old 
and  rich  tradesmen,  and  to  subvert  the  liberty 
tbe  law  gives.  And  in  that  very  case  it  was 
a^ndged,  fo.  54.  That  ordinances  for  the 
good  order  and  goremment  of  men,  of  trades 
aad  mysteries,  are  good ;  but  not  to  restrain 
aay  in  meir  bwfnl  mystery.  Norris  and  Step's 
Cise,  Hob.  911,  to  the  same  purpose. 
Therefore,  my  lord,  this  is  the  sense  and 
'    f  of  that  exception  that  is  ii\  the  Statute 


sf  MoDonoliea,  That  it  saves  snch  as  were  for 
lbs  orderrag  of  men  in  their  trades  and  good 


faicruMat,  krt  Mt  to 


a  coi^poratioD  to 


have  a  sole  trade,  to  hinder  or  exclude  others 
from  umng  it.  Thaf  is  the  irae  sense  of  tliQ 
Proviso:  but  for  the  other  8«»nse  that  they 
would  have,  it  is  the  way  to  make  it  the  most 
repilgnaiit  and  eontredi<.*tory  act  that  can  be  : 
for,  my  k>rd,  to  shew  that  it  is  so,  give  me 
leave  to  compare  them. 

«The  sense  they  would  have  is,  tliat  it  should 
sareto  bodies  politic,  the  having  the  sole  buy  • 
ing,  selling,  and  using  any  merchandize  os 
trade,  as  a  corporation,  that  snch  should  b^ 
CKoepted  ont  or  this  act. 

Now  let  us  compare  the  Proviso  with  the 
enacting  clause,  and  taking  the  Proviso  in  that 
sense  they  would  hare  it,  that  a  body  politio 
may  have  the  sole  buying  and  selling,  or  using 
any  merchandize  or  trMie,  as  a  oorporatk>n : 
then  tbe  enacting  part,  with  the  Proviso,  will 
run  thus,  enaetecT,  That  letten  patent  to  any 
person  or  body  politic,  for  die  sole  buying,  sole 
making  or  using  of  any  thing  within  tbis  realm, 
are  contrary  to  law,  and  void ;  aqd  no  body  po- 
Ktie  shall  bo  capable  of  having,  using,  or  exer- 
cising of  any  such  letters  patent,  inhibition  or 
restraint,  provided  that  bodies  politic  may  have 
the  sole  buying,  selling,  and  using  of  aoy  trade 
or  merchandize. 

Is  there  any  thing  can  be  put  in  words  and 
terms  more  contradictory  than  this  is?  and 
yet  thas  it  must  be  if  their  sense  prevail :  So 
that,  my  lord,  there  is  not  a  more  repugnant 
and  contradictory  thing  can  be  made,  than  this 
Proviso  to  the  body  of  tbe  act,  if  yon  take  it  vtk 
the  sense  tliey  would  have  it. 

Suppose  tbe  statute  of'; that  enacts, 

That  no  man  shall  use  a  trade  that  he  has  ndt 
served  an  apprenticeship  to  by  the  spaoe  olf 
seven  years,  had  a  Proviso,  That  a  man  may 
use  a  trade  that  he  had  not  served  an  ap- 
prenticeship to  by  tbe  space  iA'  seven  yean ;  ■ 
this  bad  been  a  void  repugnant  Proviso.  This 
is  as  plainly  repugnant,  that  no  body  politic 
shall  Ims  capable  of  having  a  sole  trade.  Re- 
pugnant Provisos  are  in  law  void. 

My  lord.  If  so  be  a  Proviso  be  repugnant  and 
contradictory,  then  it  will  be  void ;  and  so  aria 
all  our  books,  1  Co.  46  Plowd.  Com.  563.  A 
statute  gives  the  lands  of  J.  S.  to  the  king; 
and  then  a  Proviso  com^  to  save  tbe  right  of 
all  persons :  this  shall  be  construed,  all  persona 
besides  J .  S.  not  to  destroy  the  premises. 

Therefore  when  this  act  says.  That  all 
patents  granted  to  a  body  poliDc,  of  the  sole 
buying,  selling,  and  using  of  an^  thing  within 
the  realm,  shall  be  void  ;  and  a  Proviso  says, 
That  it  shall  not  extend  or  be  nrcgodicuil  to  any 
company  of  merchants  erecteo  for  the  ordering, 
maintenance,  and  increase  of  any  trade  or  mer- 
chandize, if  construed  in  their  sense,  to  give  the 
Gompeay  sole  buying,  selling,  and  using  of  any 
thing,  is  directly  contradictory  and  void  ;  then 
that  caiinot  be  the  sense.  But  taking  it  in  the 
other,  which  I  apprehend  to  be  thetnie  sense, 
that  order  and  government  is  provided  for; 
that  is  the  meaning  of  the  Proviso,  and  nothing 
else:  and  this  is  the  general  practice  of  the 
aoeieliea  and  coBi|NUuea  aHowea  in  all  tunoa. 
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Bnt  a  sole  trade;  Qiider  the  (wetokoe  and  eoloar 
of  order  and  manaeement,  never,  as  I  believe, 
bad  an  J  judicial  allowance:  and  then  yon  are 
within  the  enacting  clause  of  this  act  of  {far* 
liameotjand  are  a  monopoly;  or  becauge,  it 
may  be,  you  do  not  like  that  word,  you  hare 
the  sole  buying,  and  sole  selling,  and  sole  using 
of  this  trade,  which  is  contrary  to  the  express 
words  of  this  act  of  parliament,  and  so  your 
patent  and  charter  is  void. 

But,  my  lord,  they,  endeavour  to  answer  this 
Objection  with  another  sort  of  answer :  they 
say  the  Proviso  is,  That  the  act  shall  not  ex- 
tend to  companies  of  merchants  erected  for 
government  and  order  of  trade,  but  that  then* 
charters,  privileges,  and  immunities,  shall 
be  of  like  force  and  effect  as  they  were  before 
the  making  this  act ;  and  theretbre,  say  they, 
patents  to  companies  of  merchants  for  ordering 
of  trade,  if  good  before  this  act,  shall  be  good 
ctill ;  and  therefore,  say  they,  this  act  cannot 
hurt  us. 

My  lord,  the  objection  is  nice,  as  I  appre- 
hend, but  so  it  is,  if  I  take  them  right;  this, 
imder  favour,  is  but  the  same  thing  a^rain  in 
other  words ;  for  the  conclusion  of  tHis  Pro- 
viso extends  no  further  than  the  charter  men- 
tioned in  the  beginning  of  it ;  it  extends  but  to 
the  same  charters  (so  are  the  very  words)  shall 
be  of  as  good  force,  &c.  Why  then  what 
charter  or  patent  is  it  that  shall  remam  as  they 
were  before  the  actP  Why  those  that  are  ex- 
cepted. W  hat  are  excepted  ?  Those  that  are 
for  order  and  management,  as  I  have  before 
shewn  ;  not  those  that  are  for  a  body  politic, 
to  use  a  sole  trade,  that  is  repugnant  to  the 
enacting  clause;  therefore  these,  as  I  have 
eaid,  are  not  excepted,  or  within  the  Proviso, 
and  so  we  come  back  aeain  where  we  were. 
Are  you  excepted  out  Qf  Ihe  act  ?  If  you  are, 
I  agree  the  act  hurts  you  not;  if  you  are  not 
excepted,  then  you  cannot  be  in  the  same  con- 
dition as  you  were  before,  or  as  such  charters 
were  befdre  the  making  the  act ;  for  the  con- 
dusiion  and  latter  part  of  the  Proviso  is  to  be 
taken  in  no  larger  sense  than  the  words  that 
went  before  in  the  beginning ;  nor  can  extend 
further  tlian  these  wo^s  extend ;  so  that  I  say 
it  retorts  just  back  again  where  it  was.  If  they 
be  excepted,  they  he  not  within  the  act;  but 
then  the  Proviso  will  be  repugnant,  as  I  have 
said  before,  and  contradictory ;  if  they  are  not 
excepted,  they  have  no  benefit  by  the  Proviso. 

So,  my  lord,  taking  it  upon  what  1  have  said, 
I  do  hope  that  the  words  of  the  act  of  parlia- 
ment plainly  do  extend  to  bodies  nohtic,  and  to 
inhibit  the  ingrossing  sole  trade  W  bodies  po- 
litic. They  sav  themselves,  and  it  appears 
they  are  a  Ijody  politic,  and  they  have  this 
sole  trade;  and  so  the  enacting  dause  extends 
to  them. 

Next,  I  say,  the  Proviso  extends  to  charters 
granted  before,  not  to  charter^  to  be  granted 
after  the  act  of  parliament :  and  as  to  those 
charters  that  are  excepted,  it  leaves  them  just 
as  they  were  before;  but  if  their  sense  takes 
plftce^  then  H  v,  at  I  ooncdre,  with  snhuuB- 


noQ,  BMst  palpably  contraifietorir  and  lepug* 
n^t  to  the  act ;  and  then  it  is  as  lawful  at  this, 
day  to  grant  to  any  corporation  any  sole  trade 
or  manufacture,  yea,  downright  to  mat  them 
atnonopoly,  as  it  is  to  make  any  other  grant ; 
and  80  this  would  be  rather  a  countenance^  than 
an  act  made  against  them. 

But  then,  my  lord,  they  come  to  another 
thing ;  this  is  an  infidel  country,  tliis  is  a  sole 
trade  with  infidels,  and  such  a  trade  the  nb- 
jects  never  had  any  right  to  have  without  the 
kingis  licence ;  and  now  being  so,  that  dif- 
ferences the  cause :  and  to  prove  it,  they  cite 
MicheH^om's  case,  in  3  Brownl.  S96.  wherein 
Mr.  Brownlow  being  prothonotary,  redtn 
what  my  lord  Coke  said  in  that  case,  That  no 
subject  might  trade  into  infidel  countries  with- 
out the  hug's  hcence ;  and  his  reason  was, 
because  he  might  reluiquish  the  catholic  faith, 
and  adhere  4^  infidelism :  and  that  he  bad 
seen  a  hcence  in  the  time  of  £d.  III.  wherein 
the  king  recites  the  confidence  that  he  had  ia 
his  subject  that  he  would  not  decline  hia  reli- 
gion, and  licenced  him ;  and  that  this  did  arias 
upon  the  recital  of  a  licence  made  to  trado  to 
the  East-Indies. 

And  they  do  cite  Calvin's  Case,  in  Co.  7, 
Rep.  fo.  17,  wherein  it  is  said.  That  infidela 
are,,  in  law,  *•  perpetui  inimici,'  and  between 
them  and  Christians  there  is  perpetual  hoati- 
litv,  there  can  be  no  peac^;  and  IS  U.  8, 
fbl.  4,  where  it  is  holden,  that  a  Pagan  can- 
not have  or  maintain  any  action  at  all,  ngr 
have  any  thing  within  this  realm;  and  to 
prove  this,  Ulster  283,  and  12  H.  8,  fbl.  4, 
are  there  cited. 

My  lord,  I  have  the  more  fully  recited  what 
this  IS,  because  I  hope  I  shall  give  very  fidl 
answers  to  all :  but,  my  lord,  before  i  do  an- 
swer those  Books ;  First,  Let  us  iee  what  the 
consequence  of  it  will  be :  supposing  the  law 
to  be  as  these  books  say,  and  as  these  gentle- 
men would  have  it ;  and  the  couse<|uence  wiK 
be,  that  the  plaintiflb  cannot  maintam  their  ac- 
tion, but  the  charters  granted  to  them  will  be 
void. 

First,  Ui>on  the  reasons  given  in  these 
Books ;  for  if  the  books  are  of  authority,  the 
reasons  there  given  must  be  of  authority  (savs 
that  book  of  Brownlow's).  The  king  liaa  tie 
care  and  preservation  of  religion,  by  the  law 
vested  and  reposed^  in  him,  that  the  walijffX 
should  not  trade  with  ipfidds  without  licence^ 
that  they  may  not  renounce  their  faith ;  and 
the  king  will  take  care  to  give  hcence  to 
traffic,  to  such  only  as  he  can  have  confi- 
dence will  never  waver  from  their  professioD. 

Supposing  this  to  be  true,  then  tbdr  patent 
must  be  nought ;  for  then  it  is  only  grantaUe 
to  penons  in  whom  such  confidence  may  be. 
My  lord,  then  see  how  this  will  stand  widi 
their  charter.  Their  corporation  and  body  po« 
Utic  is  indefinite,  as  to  persons^  and  the  meoi- 
bera  changed  continually ;  some,  sell  their 
stocks,  and  go  out,  or  die ;  others  btay  their 
stocks,  and  come  in  that  way  to  he  members 
of  the  Company,  or  ns«m»uini  to  thasathit 
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dfa^  and  fliny  new  membefs  are  every  ye«r. 
I  doak  they  do  nol  iniicfa  ezamine,  or  take 
ore  to  be  satiafied,  how  fixed  those  are  in  their 
tdipoB  they  daily  take  id  ;  and  hew  theo  ean 
IUk  be  coofidence  io  a  body  politic,  whidi 
Ifejtw  sa»  baa  neitber  aoul  nor  conseieiioe? 
Wbit  oonlideoee  ean  be  reposed  in  such  a  per  • 
M  about  reiimD  P 

Secoodly,  Besides,  it  is  not  only  the  mem- 
bm  of  the  Company^  that  at,the  time  of  the 
ioeoiporatioii  were  incorporated,  and  their  suc- 


what  aecnrity  can  there  be,  that  aoch  may  not 
(bjr  cinrersiD|f  with  infidds)  change  their  re- 
lipOD?  If  this  licence  be  a  truirt  apd  prero- 
ptire  in  the  king,  to  be  given  to  such  persons 
v  whom  the  ki^g  can  hare  confidence,  that 
dwy  will  not,  by  converse  with  infidels,  cbanffe 
orpvgudice  their  reli^on,  &o.  this  cannot  be 
fluted  to  a  body  politic  and  their  soccessors, 
which  may  have  continnance  for  ever;  and  to 
Aflir  sons,  factors,  apprentices  and  servants, 
ffoum  altogether  unknown,  not  bom,  nor  in 
renraraa/fcra  when  these  letters  patent  were 


Seppose  such  a  licence  to  yon,  to  trade  with 
enemies,  and  supposing  that  the  law  has  esta- 
Uisbed  such  a  power  and  prerogative  in  the 
long,  in  the  preservation  of  religion,  to  license ; 
the  lung  cannot  grant  this  prerogative  to  yon 
of  the  East-India  Company,  that  you  should 
bare' a  power  to  gprant  licences  to  whom  you 
will :  yet  all  this  is  done  by  yonr  patent ;  for 
you  have  thereby  power  granted  you  for  your 
•eosyapprentioesylkctors  and  servants,  whicn  are 
penona  that  you  yourselves  nommate  and  ap- 
poist  at  your  discretions,  and  undoubtedly  very 
rdigious,  and  others  that  you  bring  into  your 
Company. 

,  Next,  bendes  this  power  that  you  have  ex- 
ipraaaed  for  those  that  are  your  apprentices,  &c. 
which  are  At  your  discretion,  to  make  whom 
yoa  please;  there  is  another  express  clause, 
that  the  Company  for  any  consideration,  or 
Woefit  to  themselves,  may  grant  licence  to  any 
•erraat,  stranger  or  other,  to  use  this  trade. 
&  the  patent  expresses  what  the  meaning  was 
of  the  word  <SMisideration,  by  adding  the  words, 
'  or  benefit  to  themselves  ;*  and  that  the  king, 
without  consent  of  the  Company,  will  not 
gnat  licence  to  any  bdier  to  trade  there. 

Can  this  then  bem.«ood  pant?  Can  the 
sag  grant  from  himself  bis  kmgly  care,  and 
the  trust  in  him  reposed  for  the  care  of  religion 
to  you,  to  manage  it  as  you  will,  and  that  he 
win  not  use  it  himself  without  your  consent  ? 
^iy*  you  cannot  say  so.  So  tbatBupposing 
^  law  there  is  such  a  trust  leposed  in  the 
bogforjNrwrvation  of  religion,  as  yon  would 
have,  to  giVe  licence  to  his  subjects  to  trade 
withuifidds ;  and  that  none  without  his  licence 
5*^  do  it :  yet  this  grant  to  you  will  be  void 
>A  Itself,  and  then  yon  have  no  more  right  than 
^e,  and  can  maintain  no  action  agaipst  us. 
'   But  thc»  a  little  to  consider  the  Authorities 


u|MD  whicti  this  great  !«■■■»  »»»■, 
this  religious  point  or  piece  of  law. 

First,  That  book  of  Brownhm's  is  a  book 
that  was  printed  in  the  late  times,  and  net 
licensed  bv  any  judge  or  person  whatsoever; 
but  truly  I  have  sot  a  copy,  and  a  note  of  tha 
Roll  of  the  Case  were  reported ;  and  it  is  this» 
Mich.  7  Jac.  B.  C.  Rot.  3107.  Michelboni 
against  Bathurst ;  it  is  in  a  prohibition,  setting 
forth.  That  the  king  had  granted  to  the  plain- 
tiff ^is  commission  to  go  with  the  ship  Tyger 
to  the  Indies,  to  spoil  and  suppress  thelnfidels> 
and  to  take  from  them  what  he  could ;  that  tha 
plaintiff,  in  the  prohibition,  having  this  com- 
missimi  from  the  long,  did  enter  mto  aitides 
with  the  defendant,  to  ffive  him  a  share  of  what 
he  should  get  in  the  aoventure :  and  thereupon 
there  was  a  suit  in  the  admiralty  bv  the  de-  ^ 
fendant,  against  the  plaintiff,  and  be  comea  ' 
and  moves  for  a  prohibition,  suegestiag  that 
the  articles  were  made  upon  the  bind,  and  not 
upon,  the  high  sea,  and  so  the  court  had  no 
jurisdiction,  ^^f>w  upon  the  debate  of  this 
case,  it  did  appear,  there  was  a  kind  of  letters 
of  mart,  a  commission  from  the  king,  in  a  war- 
hke  manner  to  spoil  the  infidels,  and  get  what 
he  could  from  them.  But  now,  how  this 
would  come  in  debate  to  make  a  Rowlotion 
about  the  business  of  trade,  I  do  not  know ; 
probably  it  might  be  as  is  there  related ;  but 
what  is  in  the  book  is  only  an  oocasMMial  say- 
inf^  of  my  lord  Coke's,  upon  the  motion  ht 
this  prohibition.  So  that  a  man  that  will  lay 
any  ^rreat  stress  upon  such  an  authority,  must 
be  mighty  williii|^ ;  for  it  is  only  an  occasional 
sayinff,  and  nothing  relating  to  what  was  there 
broii^t  in  judgment,  which  was  about  a  com- 
mission to  take  away  goods,  perhaps  from 
enemies,  by  letters  of  mart,  not  about  trade  ; 
and  so  I  hope  there  is  no  great  matter  in  that 
report. 

*  The  next  case,  my  lord,  is  that  of  Calvb, 
where  it  is  said,  &at  an  infidel  is  *perpeiUMi 
inindcuif*  can  maintain  no  action,  or  have  any 
thing ;  and  that  there  is  perpetual  hostilities  be- 
tween Christians  and  such,  and  no  peace  can 
be  made  with  thjem. 

My  lord,  'tis  true,  that  Uiis  is  said  in 
Cavin's  case.*  But  I  must  alsp  say,  as  there 
was  no  occasion  in  the  former  report  for 
sayinff  of  that,  no  more  is  there  in  Calvm'a 
case  tor  saying  of  this;  for  it  made  nothing  to 
the  matter  in  question  about  the  Po8t«>nati,  or 
were  they  any  wise  led  to  it,  in  the  debate  of 
that  case ;  there  was  nothing  there  in  judg- 
ment that  gave  occasion  for  it,  so  that  I  cannot 
think  it  was  much  considered  of  before  it  was 
spoken.    . 

The  books  that  are  there  cited,  I  havelooked 
upon,  to  see  if  they  would  prove  any  such 
thing  as  they  are  there  cited  for,  md  I  think 
tliey  do  it  not  by  any  means. 

There  is  first  the  Register  da9,  and  all  that 
I  find  there  is,  that  in  a  writ  of  protection 

r- I      ■     ■    fc-. 

*  See  the  Case  of  the  Fo^-nati,  f  oL  fi.  fu 
559,ofthis.Collectk>n. 
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granted  lo  the  prior  and  breClireii  of  the  Hospt- 
tal  of  St.  JphR  et  Jerasalero,  And  their  a||eimi, 
it  is  said.  That  that  hosptial  was  fonnded  in  de-* 
fttice  of  holy  church,  against  the  ehetnies 
of  Christ  ancl  Christians :  but  truly  how  to 
conclude  out  of  that  book  this,  that  infidels 
should  not  ha?e  any  property  in  trade,  or  be 
p^jtetui  inimici,  with  whom  no  peace  can  be 
bad,  I  know  not,  or  that  can  nlamtain  no  ac- 
tion. 

Then  fo.  12  H.  8.  4,  they  also  cited,  that  is 
only  this.  The  original  case  in  an  action  of 
trespass  for  beating  his  servant,  taking  away 
bis  dog,  called  a  blood- hound:  And  there  it  is 
-said,  If  a  lord  beat  his  yillein,  or^n  husband 
beat  his  wife,  or  a  man  beat  one  ont-lawed,  or 
h  traitor,  or  a  Pagtin ;  thev  shall  have  no  ac- 
tion, becaose  they  are  not  able  to  sue  an  action. 
1  must  confess,  my  lord,  this  comes  in  very 
oddly,  from  a  dog  to  a  Pagan,  and  there  is  no- 
thing to  lead  to  it  in  all  that  case,  that  1  can  see-; 
«id  yet  this  is  all  the  aathority  that  is  cited  in 
Calrm^s  case,  to  orove  that  they  can  have  no 
action.  So  that  all  that  a  man  can  make  of 
this  is  only  discourse,  and  sudden  thoughts  and 
opmions,  and  sayingfs  of  counsel ;  nothing  of 
debate  or  judgment  m  the  case. 

It  is  true,  my  lord,  the  Christian  religion 
and  Pajganism,  are  so  contrary  to  one  auother, 
tiiat  it  is  impossible  they  should  be  reconciled 
any  more  than  contradictions  can  be  reconciled ; 
but  because  the  religious  cannot  be  reconciled, 
Chat  therefore  there  should  be  a  partition-wall . 
between  us,  as  to  property  and  commerce, 
perhaps  is  a  doctrine  as  irreligious  as  can  be, 
and  does  diestroy  all  means  of  coming  to  con- 
▼ince  and'reduoe  them  to  the  faith.  But  now, 
besides  these  extrajudicial  and  occasional  say- 
ings in  these  books  cited,^  which  are  of  little 
authority,  I  caniiot  find  any  books  or  cases, 
much  less  judgment  or  authority,  for  such  opi- 
nions in  so  fifreat  a  point  as  this  is :  but  on  the 
other  side^'ita  toan  considers  the  general  cause 
and  practice  of  trade  ^and  commerce,  and  legal 
proceedings  in  all  times  and  ages,  one  would 
think  my  lord  Coke  could  not  1^  in  earnest  in 
what  he  has  said  in  Calvin's  case  about  infidels. 
liet  a  man  consider  what  a  great  part  of  the 
world  we  have  commerce  with,  are  infidels,  at 
this  day,  as  the  Tuiks,  the  Persians,  the  Moors ; 
and  other  places  in  Spain  and  Portugal  were 
possessed  by  the  Moors,  who  were  infidels,  till 
about  «00  years  since :  for  till  the  year  1474, 
the  Moors  had^  possession  of  both  these  coun- 
tries for  the  apaoe  of  near  700  years  befi>re, 
and  have  we  not  always  had  trading  with  all 
those  ?  Have  we  not  leagues  and  treaties  with 
the  princes  of  infidel  countries?  Do  we  not  re- 
oeive  Ambassadors  firom  them,  and  send  em- 
bassadors to  them,  and  ministers  residing  with 
HMm  ?  Have  we  not,  from  time  to  tiftie,  and  this 
kk  all  times  and  agts,  and  that  in  Queen  Eliza- 
beth's time,  in  the  beat  and  most  rdigious  time, 
for  many  hundi^  years  ?  Have  we  not  like- 
Wise  war  and  peace  with  them»  in  tike  manner 
%$  with  Christaan  lyings  and  countries  f 

Aad  leta  maaoooaiderthecoBaeqttenoeBof 


this  doctrine.  If  they  are  perp^m  inimitii' 
then  we  may  justify  killing  of  them,  asUiosff 
we  are  in  hostiNty  with,  wheresoever  we  meet' 
them,  and  justify  the  taking  away  wbatthey 
have  from  them,  as  17  £.4.  fo.  13, 14,  it  it 
adjudged,  that  a  man  may  seise  and  take  to 
his  own  Use  the  goods  of  an  alien  enemy, 
wherever  he  can  find  them  ;  for  it  is  the  price 
of  his  adventnre  to  take  them,  and  of  bis  vic- 
tory over  his  enemy,  if  he  have  taken  him. 
And  2  H.  7. 15,  if  an  iolidel  bean  alien  enemy, 
then  any  man  may  take  away  the  goods  of  an 
infidel,  and 'have  them  to  his  own  use;  and 
this  would  be  a  good  trade,  if  this  be  so;  any 
man  ma\'  kill  and  beat  him,  if  this  be  so. 
-  Mr.  I^licitor,  in  his  Argtiment,  was  pleased 
to  use  many  ancient  rolls  and  records  out  of 
H.  3.  and  £d.  4.  and  about  those  times,  con« 
coming  these  princes  dealing  with  and  band" 
ling  of  the  Jews ;  and  I  believe  he  might  have 
cited  many  more. 

Mr.  Pryune,  in  his  book  which  he  ctXk 
'  The  second  Part  of  a  short  Demurrer  to  the 

*  Jews,  discontinued  and  barred  Remitter  into 
<  England,'  [>rinted  in  the  ye&r  1656,  has  a 
lone  treatise,  in  which  I  believe  an  hundred  re- 
cords and  histories  are  cited  to  this  purpose. 
That  the  Jews  did  exact  and  enrich  themselves 
by  usury,  to  the  great  im|Miverishing  of  th^ 
people ;  and  that  the  princes  of  those  times 
polled  them^  taxed  them,  and  took  away  the 
estates  of  the  Jews  from  time  to  time;  and 
thereby  a  man  might  think  that  these  kings 
nsed  them  but  as  spunges,  to  make  them  gripe 
what  they  oouki  from  others,  end  then  squeezed 
it  from  them  into  their  own  treasuiy :  sod  it 
must  in  all  probability  be  so.  The  story  is 
true,  my  lord,  as  he  relates  it,  and  iii  the  tolls 
there  are  a  multitude  of  them  cited  to  that  pur* 
pose. 

But  besides  Mr.  Prynne,  there  is  a  slatats 
of  Morton,  ch.  5.  made  30  H.  S,  my  lord  Cokeii\^ 
the  2d  Inst.  89  says,' was  principally  designed 
against  the  usurious  Jews.  The  statute  de 
Judaismo,  18  £.  1,  relates,  that  the  kiag^i 
people  had  been  disinherited,  much  injured  voA 
impoverished  by  the  usury  of  the  Jews,  and 
enacts,  *  That  no  Jew  tliereatter  shonld  lake 

*  usury  upon  lands,  rents,  or  other  thinifs. 
And  in  the  Sd  Inst  507.  my  lord  Coke,  inbis 
comment  upon  that  statute,  says.  That  15,060 
Jews  thereupon  went  out  of  the  realm. 

So  that,  my  lord,  we  do  not  dispute  but  that 
the  tact  alledged  may  be  true;  that  the  Jews 
were  extorsive,  and  the  king  took  away  tbeir 
estates :  but  the  matter  is  the  use  and  apphct* 
tion  of  that  fact.  . 

For,  first,  I  think  if  it  be  known  law,  and 
taken  to  be  according  to  any  known  law  wbioli 
we  have,  that  tliey  were  as  alien  enemies,  then 
as  the  king  might  take  away  their  «***f  * 
the  subjects  may  take  them  away  too ;  so  th«e 
is  BO  such  use  to  be  made  ofitas  theoth^wi^ 
would  have,  as  I  pereeive.  They^yMW*^ 
fidds  the  kmg  would  take  away  their  ^tate^ 
because  they  are  « perpetni  inunici ;  and  I  •g 
if  they  wen  alias  enemies,  th«i  the«o^««" 
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But  next*  my  lord,  I  do  use  it  toother  way ; 
tkttaU  these  dealiags  wkh  Jewt 'shew, liiat 
Iky  t^ere  not  a^iea  QMoiieB,  but  trMM  as 
alien,  amies,  so  kmgasthekio^  pleased.  For, 
njlord,  if  they  were  aliea  enemies,  and  the 
kM^  the^  eite  are  true,  as  Galvia^s  case  men- 
tions  them,  all  their  ooatracts  and  dealings 
were  all  absolutely  yoid,  tliey  eoakl  never  hare 
soy  property.  How  could  they  then  beguilty 
if  usury  ?  How  could  any  man  livtnff  he  extort- 
ed npon  by  them,  to  pay  any  money  due  to  them 
i^on  oootracts,  or  bargains,  unless  these 
men  were  treated  as ahen  amies?  How  could 
they  have  the  benefit  of  their  contracts  as 
stfaer  dien  amies  hayef  So  that  I  take  it, 
that  is  a  strong  evidence  that  they  were  treated 
as  alieo  amies ;  otherwise  it  is  impossible  that 
which  yon  say  could  be  true,  that  they  could 
hart  the  ting's  people  by  extortion  and  usuijous 
esDtracta;  whai,  accordiag  to  your  law,  they 
were  not  able  to  make  any  contracts,  or  have 
any  property  at  all:  is  it  possible  the  king  could 
take  away  their  estates  that  had  none  ?  And 
Ihqr  had  noee,  if  your  doctrine  be  true.  If  any 
man  owed  them  money,  they  could  not  re- 
corer  it,  hecanse  they  could  not  brin^  any  ac- 
tifla  ;  and  the  king  could  not  have  it,  beoiuse 
it  was  avoid  contract  made  with  one  not  capa- 
ble of  making  a  contract.  So  that,  my  lord, 
the  instances  they  mahe  use  of,  are,  I  hope,  in- 
JtmrnenSs  and  strong  arguments  against  them, 
not  lor  them,  Tbeywere  taken  notice  of  as  alien 
amies,  capable  of  making  coatracte,  whidithe 
Ung's  sn^ects  were  never  bound  to  perform, 
imlfSi  they  were  legal,  and  they  obliged  by 
tiiem  bv  law.  As  lor  these  ancient  records  in 
MiemC  ti°^  '^  hidden  the  Imowledge  of 
die  laws,  and  tmnsactioiis  of  those  times.  It 
is  net  posatble  to  know  what*  the  laws  and 
iHHsarlinnn  of  those  times  were,  or  rightly  to 
dbtiacuith  between  legal  and  violent  acts. 

And  so  bttug  references  from  thence  to  con- 
dude  in  judg^sent  now,  is  *■  notum  per  igno- 
thss;'  or &ke  dependencies,  which  uslesshtter 
times  have  concurred  or  agreed  with,  are  only 
fit  to  make  disorder  and  eonftision. 

Secondly,  But  that  which  is  deducable  from 
JiCBoe,  Is  not,  as  I  conceive,  what  has  been  ea- 
Asaveiired; 

That  they  had  no  property,  because  the 
princes  of  those  times  took  from  them  their 
eatatea  when  they  pleamd,  and  taxed  them  how 
or  in  what  manner  they  pleased. 

But  perhaps  the  reason  was,  that  these  peo- 
ple being  under  the  curse,  and  being  a^  vagrant 
people,  without  head,  prince,  governor  or 
coumtiy,  it  was  no  dilBeuhy  to  tax  or  take  from 
them  at  pleasure,  being  hated  of  the  people 
where  thc^  lived. 

Bat,  it  OQuM  not  be  as  they  would  have  it, 
that  they  ahoold  be  amongst  us  alien  enemies, 
inr  an  ^ien  enemy  can  neither  make  bargain 
•or  contract,  jmt  lie  capable  of  property ; 

But  the  eulyect  may,  at  will  and  pleasure, 
fA  iipaii  and  take  aU  that  ha  hastohiiown 


use,  as  upon  the  king's  enemy ;.  and.  what  he 
caa lake  from  iiim  is  his. own  acipiisttion,  as 
the  price  of  his  adventure,  and  conquest  over 
his  euemy. 

The  Books  cited  17  E.  4.  9,  and  7.  prove 
this. 

But  by  what  is  admitted  by  tbero^  that  they 
were  great  usurers,  and  had  great  estates,  it 
is  evident,  that  they  were  here  treated  as  alien 
amies :  how  could  they  dse  in  such  moltitudea 
live  amongst  us  ?  How  could  they  be  usurers 
and  get  eelates.  if  they  could  not  make  con« 
tracts  ?  How  is  it  possible  they  could  preservo 
their  bodies  or  estates  against  the  king's  suh- 
jeots,  unlem  they  had  the  kiog's  protectioa 
and  were  treated  as  alien  amies?  And  of  latter 
times,  bow  many  of  them  have  lived  amongst 
us,  driven  great  trades,  have  had,  and  hajre  at 
this  time,  considerable  estates  ? 

Let  it  now  be4idjudged,  that  any  man  that 
will,  may  take  away  their  estates :  that  they 
can  have  no  remedy  or  action  for  their  debts 
owing  to  thein,  but  instead  thereof  may  be 
beaten  or  imprisoned  as  enemies  to  the  king;^ 

And  we  shall  probahlv  see,  what  the  snooess 
of  such  a  judgment  will  be.  ^ 

My  lord,  that  they  are  taken  notice  of  and ' 
hanmed  as  other  aliens,  without  any  distinction 
between  alien  enemy  and  alien  infidel,  I  would 
ofiar  this  as  an  argument.  The  question,  I 
confess,  is  new,  and  so  there  is  not  much  that 
I  can  find  in  our  books  about  it ;  but  the  Act 
of  Navigation  made  in  the  12th  year  of  this 
king,  a  year  before  this  charter  now  in  judg* 
mmi  bdrore  you,  concemiilg  trade,  shews  that 
infidels  have  the  same  liberty  of  trade  as  chris- 
tians ;  that  act  being  made  fiw  increase  of  ship- 
ping and  naviption  (it  is  ch.  18.)  prohibiting 
goods  to  be  imported  by  any  foreign  ships; 
except  ships  of  that  same  country  where  the 
^foodsdogrow;  and  distinguishes  not  between 
mfidel  and  chrf9tian  countries,  hot  expressly 
says,  <  That  no  currants,  nor  commoiuties  of 

*  tne  growth,  product  or  manufacture  of  any  of 

*  the  countries,  islands,  dominions^  or  terrilMies 

<  in  the  Ottoman  or  Turkish  Empue :'  a|id 
does  enact,  <  That  no  goods  shall  be  imported 

<  from  that  country,   but  >in   our  ships,  or 

<  ships  of  the  countiyc^of  which  the  goods 

*  are;  and  those  ships  to  be  sailed  by  a  master, 

*  and  three-fourths  of  the  same  country.'  This 
nrast  be  an  admittance  and  an  allowance,  that 
the  masters  and  mariners  of  that  country  have 
the  same  freedom  and  privilege  of  trade  that 
other  foreign  aliens  have;  ana  shows  plainly^ 
that  the  infidels  of  the  Turkish  empire  faav« 

.  liberty  of  trade  here. 

My  lord,  the  act  for  Tonmij^  and  Poundage 
has  general  rates  and  impositioDS  set  upon  the 
commodities  of  all  infiddi  countries,  without 
saying,  brought  in  by.  or  with  any  manner  of 
distinction.  So  that  1  think,  that  this  opinion 
of  a  difiereaice  between  alien  infidels  and  alien 
christians,  was  not  taken  notice  of,  notf'known, 
nor  thought  of,  till  now : .  For,  my  lord,  if  it 
had,  it  IS  unlikely  the  Act  tff  Navigation 
shimU  provide  ani  giv«  albwanee,  for  thft 
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niMiben  and  narinera  of  infidel  coun^es  to  i  debate  or  oonsidention  ;   and  it  ia  againat  tli* 
«onie  hither  with  g<boda,  when  by  law  they    ooatinual  practices  of  princea  and  people  at  idi 
could  nerer  come  in,  but  were  enemies,  and    times, 
to  be  knodced  on  the  head  if  they  did.  Perhaps  it  is  no  *  small  part  of  reli^on,  that 

My  lord,  pray  let  us  consider  of  late  times    men  should  s^eak,  and  aeal  plainly  and  iip- 
what  a  nuoiber  of  Jews  ha^e  lived  among^  us ;     rig^btly  one  with  another, 
should    we   declar^    this    for   law   at    this        We  know  that,  reli^on  too  often  has  beett 
day,    that  the  people  ought  t6   use  them    made  a  cloak  and  yeil  for  other  ends  and  i 
as  alien  enemies,  atirip  them,  plunder  them, 
knock  them  on  the  head,  kill  tiiem  and  slay 
them,  what  would  be  the  consequence !  What 
work  would  this  make  !    For  if  this  be  true, 
what  they  assert  that  diey  are  perpetual  ene- 
mi^,  then  we  can  hate  no  peace  with  them  ; 
whbever  owes  a  Jew  any  thmg  may  plav  the 
Jew  with  hiin,  never  pay  him ;  whoever  has  a 
mind  to  any  ^  thing  he  has,  may  take  it  away 
from  him ;  if  he  haa  a  mind  to  beat  him,  and 
knock  him  .on  the  head,  he  may,  there  is  no 
protection  for  him,  nor  peace  witn  him. 

My  lord,  I  do  behere  that  it  is  true,  that  the 
Jews  bdng  under  the  curse,  and  having  been 
a  vagrant  people  for  so  long  a  time,  and  narii^g 
no  prince  to  defend  them,  it  is  probable,  they 
have  been  made  havock  of,  and  our  kings  and 
princes  have  made  bold  to  do  with  them  ac- 
oording  to  their  own  pleasures ;  though  what 
ia  roomed  of  it,  is  so  long  ago,  that  it  is  hard 
to  know  the  whole  truth  :  But  I  think  they 
kte  no  precedents  to  be  followed  now,  unless 
they  had  been  followed  by  a  succession  of 
practice  and  authority  in  our  books  of  law  : 
tor  otherwiie  many  times  a  man  might  argue 
of  old  books  Irom  dark  things  to  darker,,  as 
long  as  he  will,  and  never  make  any  thing 
clear.  In  the  case'  of  Southern  and  How,  there 
was  occasion  for  this  to  be  taken  notice  of,  if 
this  opinion  had  been  true  law.  It  is  reported 
in  2  Cro.  lb.  469.  A  man  employed  another 
to  sell  jewels  in  Barbary  for  him,  and  the  other 
person  did  sell  them  as  true  jewels,  when  in- 
deed they  were  counterfeit,  and  not  above 
100/.  value,  to  the  king  of  Barbary  for  800/. 
and  thereupon  tbekinp^  finding  himself  chnted, 
imprisoned  the  plaintiff  that  sold  them  to  him, 
till  he  repayed  him  his  money ;  and  he  brought 
an  action  against  the  person  that  employed  mm 
to  sell  them.  -  It  would  have  been  or  use  in 
this  case,  if  the  contract  and  sale,  and' the  law- 
fulness of  conversing  in  trade  by  Christians 
with  infidds  had  been  questionable,  for  the  de- 
ftndant  in  that  action  to  have  urged  a^^ainstthe 
.  pkuntiff,  What  reason  had  he  to  sue  mm  P  For 
what  had  he  to  do  to  go  amongst  the^  king's 
enemies?  and  he  ought  not  to  recover  damages 
Ibr  any  such  thing.  I  say  it  would  4lave  been 
of  use,  if  any  such  pomt  of  law  had  at  that 
time  been  thougrht  of: 

In  that  oaae,  it  was  of  all  aides  admitted,  and 
not  so  much  as  oljected,  that  this  contract  was 
fold,  because  the  long  of  Barbary  was  an 
Infidel. 

So  that  this  opmion,  that  infidels  are  perpe- 
taal  enemies  and  in  perpetual  hostility,  can 
maintain  no  aetioD,  nor  have  any  property 
amonnt  us,  haa  no  andMiritjr  forits  firandation, 
bat  only  aoma  estrajiidiflial  siTiaga,  without 


poses.  It  should  not  be  ao,  and  I  hope  will  not 
be  so  used  in  this  case. 

My  lord,  the  statutes  that  I  have  cited,  they 
have  made  no  manner  of  distinction  betweeai 
infidels  and  christians  in  matter  of  trade ;  aikl 
it  iiThardly  to  be  thought,  espedaHy  as  to  some 
of  the  latter  ones,  but  that  there  was  trade  with 
infidels  then :  For  it  is  seak-ce  to  be  thought 
that  our  princes  should  go  thither  only  with 
swords  in  their  hands,  to  make  war  upon  them, 
and-afierwards  to  make  peace  with  them,  knd 
no  notice  be  taken  of  the  law  about  trad^  cos- 
oerning  infidels. 

The  statutes  I  have  cited  of  Magna  Charta, 
cap.  9,  E.  S.  25  £,  3.  e  and  11  R.  2.  all  declare 
and  enact  the  freedom  of  trade,  in  all  general 
words,  except  only  such  as  are  in  war  uith 
the  king :  In  none  of  them  is  there  any  except 
tion  of  trade  with  infidels. 

Can  it  be  imagined  that  in  those  days  we  b&d. 
no  trade  with  Turkey  or  Baibary  P  Our  kings 
went  with  armies  to  the  holy  land,  and  Richard 
hath  made  war  and  peace  with  the  Turks: 
Had' we  no  trade  there  but  with  our  sworda  ? 

But  to  look  nearer  home,  Spain  and  Portu- 
gal were  infidels,  and  in  the  hands  of  the 
Moors,  in  the  year  1494,  which  was  14  £.  4. 
Can  it  be  thought  that  in  all  these  times  be- 
tween Magna  Cbatta,  H.  3.  and  £.  4.  we  hud 
no  trade  with  Spain  and  Portugal  ? 

Stat.  IS  H.  7.  cap.  6.  was  made  in  the  year 
1497,  which  was  but  33  years  after  the  Noern 
were  driven  out ;  and  in  that  statute  it  is  recited^ 
that  the  merchant  adventurers,  dwelling  ^n 
divers  parts  of  England,  out  of  London,  M 
shew,  *  That  whereas  th^  had  their  free  paa- 

*  sage,  course  and  recourse,  with  their  gooda, 
'  wares  and  merchandizes,  in  divers  coasts  «nd 

*  parts  beyond  the  seas,  as  well  into  Spdin,  Por- 

*  tugal,  Venice,  I>antasic,  Lapland,  and  Priea- 

*  land,  and  divers  and  many  other  regions  and 
'  countries,^  in  league  and  amity  with  the 
'  king  ;^  that  they  were  imposed  vpon'  by  « 
'  company  of  merchants  in  London,  and  forced 
**  to  pay  duties.' 

I  only  make  use  of  the  recital,  to  prove  the 
free  passage,  here  mentioned  to  Spain  and 
Portugal,  and  to  other  regions  and  oonntriea. 
There  is  no  distinction  of  infidel  countries  fit>aa 
Christian  countries,  though  Spain  and  Portu- 
gal had  been  so  lately  infidds.  It  is  mott  pro* 
baUe  the  tnide  they  nad  then  was  with  Turky 
and  Barbary,  as  well  as  vnth  Venice :  The 
words  '<  other  regions  and  countries,"  seem  to 
imply  as  much,  and  the  freedom  equal.  So 
that,  I  think,  as  to  this  objectioo.  That  infideb 
are  .perpetual  enemies,  that  we  can  have  no 
peace  wiih  them,  nor  they  maintain  any  action, 
or  hAve any  property  byourkw;  Itbii&kthe 
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aichoniy  to  muBtain  it  none  at  all.  The  eoD- 
siiitt  practice,  as  well  by  princes  aa  people,  is 
ooostantl  V  almost  it. 

The  charters  that  they  have  cited  to  Bar- 
iMuy  and  other  places,  some  of  them  are  before 
Hw  last  of  these  stiitutes,  that  is  the  statute  of 
Idog  James ;  aod  yet  there  is  no  difference 
tiken  Doiice  of  there  between  Christian  and  In- 
fidel coantriea;  so  that,  my  lord,  takings  all 
together  the  lii^bt,  or  at  least  the  weak  autho- 
lity  of  these  sayings  and  occasional  discourses, 
&r  this  distinction  of  infidel  or  Christian,  in 
point  of  trade,  will  sisnaify  but  little  ;  and  the 
constant  practice  of  all  our  time,  wherein  we 
have  any  sort  of  trade;  and  the  arg^uments 
drawn  from  the  records  that  have  been  cited  of 
the  Jews  baving'.property  and  allowance  to  live 
amongst  us,  and  our  dealings  with  foreign  na- 
tions taken  notice  of  in  our  acts  of  parliament, 
without  such  distinction,  seems  to  be  a  practice 
so^te  contrary  to  those  sayings,  that  are  per- 
haps taken  out  of  some  zealous  catholic  au- 
thois  of  those  superstitious  times,  rather  than 
coiisooant  to  the  rules  of  law,  that  they  can  be 
no  foundation  for  this  distinction  4  especially 
cooskleriog  thatSp^in  and  Portugal,  as  I  said, 
until  the  middle  of  Edward  4th's  time  were, 
possessed  by  Inddeb:  and  yet  I  cannot  but 
think  they  must  be  .traded  with,  and  no  man 
can  find  any  thing  of  the  distinction  but  only 
oot  of  these  occasional  sayings  in  Calvin's 


But  be  that  point  of  trading  with  or  without 
lioeace  (which  I  n\cntioqed  before)  bow  it  will, 
yet  i  conceive  that  point  will  never  be  suffi^ 
dent  to  ground  this  same  sole  trade,  or  to 
found  a  monopoly  upon  ;  that  cannot  warrant 
a  grant  of  a  sole  trade,  sole  buying  and  sole 
teSing,  to  b^  granted  to  you  and  your  succes- 
sors, yopr  sons,  servants,  apjirentices,  factors, 
and  such  as  you  shall  licence  for  ever :  There 
is  a  licence  and  grant  in  perpetuity  ^  not  only  to 
"  those  that  then  were,  but  to  their  sons  and  suc- 
cessors, and  those  whom  they  shall  licence  ; 
and  this  into  a  very  great  part  of  the  world. 

And  by  the  same  reason  ajl  Turky  and  Bar- 
bary,  a  great  part  of  the  West- Indies,  and 
other  places  of  the  world,  may  be  monopolized ; 
and  perhaps  all  Christian  countries. 

The  statute  of  monopolies  has  no  allowance 
or  exception  for  monopolies  to  infidel  countries ; 
that  is,  against  all  sole  buying,  sole  selling,  or 
sole  using  of  any  things. 

And  the  Turky  traSe  was  userl  long  before 
that  time,  as  by  charter,  granted  T^  £liz.  So 
was  the  Bourbon  trade,  as  by  the  charter 
diereof;  and  I  believe  to  the  East-Indies  also. 

And  the  statute  of  monopolies  being  so  ge- 
neral (the  Pi-oviso  not  reasonably  construable 
tD  except  this  Company  oot  of  the  extent  of  that 
statute,  unless  aD  patents  that  may  be  granted 
to  Companies  of  monopolies  are  by  that  ex- 
ception or  proviso  out  of  the  statute)  and  de- 
lervio^  for  the  suppressing  so  great  evils  as 
nonopolies  are,  and  always  have  been  ac- 
comited. 

I  hope  it  will  not  be  avcnded  upon  any  izpa- 


ginary  difference  in  hw,  betwixt  infidel  and 
Christian  countries  to  monopolize  thereby  tbo 
trade,  perhaps  of  the  greater  part  of  the  world, 
as  Turky,  Persia,  Barbary,  East  and  West- 
Indies,  for  the  West- Indies,  I  think,  the 
greater  part  are  Pagans. 

My  lord,  I  have  looked  over  the  cases  that 
were  here,  and  the  Debates  that  have  been 
printed  in  dd  and  4th  of  king  Chades  1,,  about 
the  king's  power  of  imposing  rates  and  subsi- 
dies, and  impositions  upon  merchandizes,  in 
Bates's  Case  in  the  exchequer,  4  Car.  1.  2 
Inst.  63,  and  Mr.  Rushwortli's  account  of  the 
Debates  in  parliament  at  that  tin\c  aboufr  that 
matter:  many  things  are  there  said  concerning 
the  king's  power  of  restraining  and  prohibiting 
of  trade,  and  the  writ  Nc  exeat  Regw^m.  And 
from  these  reasons,  tlkey  that  ai^ucd  £6r  the 
king,  urge  reasonableness  of  impositions  upoB 
merchandize,  Thtft  case  arose  troni  an  imno- 
sition  upon  currants,  and  methinks  if  there  nad 
been  known  any  ^uch  distinction,  as  they 
would  here  insinuate,  it  had  bee^  of  great  use 
in  that  case  as  well  as  this ;  but  throughout  tho 
arguments  and  reasons  there  debated,  they  did 
never  make  any  distinction  between  infidel  and 
christian,  but  native  and  foreign  commodities  ; 
apd  did  endeavour  to  have  a  prerogative  to 
impose  rates  upon  them :  and  the  reasons  were 
these,  and  all  the  arguments  run  tlius:  The 
king  can  pi-obibit  and  restrain  any  merchant  to 
go  out  of  the  country  bv  writ,  JVe  Hx^ut  Reg' 
nupi  ;  the  kin^  can  prchibit  any  foreign  com- 
modities to  be  imported  ;  then  none  can  go  out 
without  licence,  nor  im()ort  without  licence, 
and  consequently  it  is  a  legal  thing,  when  this 
licence  is  granted  upon  the  |)ayment  of  such  a 
duty  or  imposition,  or  under  such  a  rate  as  can 
be  agreed  on  between  the  king  and  the  mer- 
chant; and  therefore  such  an  imposition  or 
farm  is  lawful. 

These  were  the  arguments  in  that  case,  and 
in  these  arguments  it  appears  that  a  restraint 
in  consequence  does  hnport  a  tax,  rate  or  farm, 
for  a  dispensation  with  that  restraint. 

For  if  licences  be  requisite,  it  is  worth  con- 
sideration, whetlier  that  will  not  introduce  the 
imposing  of  rates  without  parliament,  or  other- 
wise than  in  a  parliamentary  way.  This,  I 
say,  is  worthy  consideration.  Supi^ose  it  true  ; 
there  have  been  licences  to  go  into  infidel 
countries  to  trade ;  so  there  have  been  to  go 
beyond  the  seas,  and  have  been  to  other  trado 
besides  this :  yet  it  does  not  follow  as  a  true 
consequence,  that  it  is  unlawful  to  ^o  or 
trade  without  licences ;  much  les^  does  it  fol- 
low from  thence,  that  such  a  patent  as  this  to 
any  one  or  few  subjects,  or  to  such  a  corpo- 
ration, to  have  the  whole  and  sole  trade  into 
any  place,  and  power  of  licensing  others,  can 
be  warranted  by  it.  ' 

I  do  not  question  but  the  king  may  restrain 
the  passage  of  merchants  and  merchandise  ia 
some  cases,  and  to  embargo  ships  in  some 
cases. 

But  these  are  upon  special  reasons ;  ai» 

1.  In  thtfcaaeof  war, 
2G 
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f .  Id  the  caae  of  such  RierehaiiAns  ai  are 
mec6amry  for  the  dtfeooeor  safety  <^  the  ktngc- 
dom,  to  reatrain  their  ezportatton. 

3.  In  ease  of  a  plague  from  particular  placed 
to  imports 

But  then  these  prohibitioiis  are  (^[eneral,  and 
their  particular  reasons  and  grounds  arc  ap- 
parent. 

But  if  under  any  pretence  any  sole  trade  to 
some  one  person,  body  |)olitic  or  natural,  be 
ghinted,  exclnding  all  others ;  that  grant,  I 
conceiye,  is  in  deceit  of  the  kincf,  awl  to  the 
prejudice  of  his  subjects,  and  voiiT 

Nevft*  haa  such  a  grant  hitherto  had  any 
judicial  allowance ;  nay,  so  far  from  that,  that 
as  ftr  as  I  could  obserre,  no  opinion  has  been 
tiH  within  four  or  five  years,  tnat  such  ^nts 
were  good  to  exclude  others,  nor  any  action  or 
auit>ever  adrentured  before  now,  to  oe  brought 
upon  any  such  ground. 

So  that,  my  lord,  as  to  this  great  point,  both 
the  old  common  law,  and  ttfe  old  statate  la^ 
and  the  st^tuti^  of  monopolies,  with  submission 
are  asainst  this  gprant  of  the -sole  trade;  and 
the  dutinction  between  infidel  countries  and 
christian,  is  so  thin,  and  upon  so  weak  a  bot- 
tom, that  I  hope  it  will  never  be  strong  enough 
to  bear  the  weight  of  so  great  a  consequence  as 
tills  is.  For  though  at  present  infidels  b^  dis- 
tiBgnished  from  christians ;  yet  from  their  ar- 
guments and  kind  of  reasonme  about  restraint 
of  going  beyond  sea  and  trading,  Spain  and 
Portugal  may  b'b  brought  in,  and  France,  too ; 
and  so  the  argument  will  run  from  infidel  to 
christian  at  length,  and  I  know  not  whci-e  it  will 
stop. 

So  I  humbly  leave  that  point  to  your  lord- 
ship's judginent,  whether  such  a  grant  of  a 
sole  trade  appears  to  be  such  a  grant,  as  is 
good  according  to  law;  and  whether  or  no 
notwithstanding  what  they  have  said,  it  does 
not  appear  by  the  old  common  law,  and  the 
old  statute  law,  and  by  all  our  late  acts  of  par- 
liamenty  to  be  in  law  a  void  ^ant  ? 

The  next  thing,  mv  loiil,  I  come  unto,  is 
the  second  point,  which  I  shall  be  but  short  in : 
about  the  first,  I  have  taken  up  most  of  your 
time,  and  I  heg  your  lordship's  pardon  for  it ; 
because,  if  I  mistake  not^  it  is  a  most  weighty 
ppint  in  the  consequence  of  it  But  tlicn  sup- 
posing and  admitting  their  grant  to  be  a  good 
grant,  whether  or  no,  can  you  mamtaru  this 
action  ?  If  the  law  should  be  so,  that  the  de- 
fendant ought  not  to  have  traded  there  without 
licence,  then  he  may  be  punishable  at  the  king's 
aoit,  bv  fine  and  imprisonment ;  but  that  you 
should  maintain  an  action  against  him,  what 
canse  of  action,  what  damage  or  loss  to  yoii, 
have  you  laid  in  your  declaration.^  You  say 
in  your  declaration,  that  the  defendant  Sandys, 
not  being  a  member  of  your  company,  nor  a 
son,  factor  or  servant,  nor  assi^  of  your  com- 
pany; traded  into  the  East-Indies  in  the  places 
within  the  limits  of  your  charter ;  and  has  ikere 
booght  wares,  and  bargained  ai)d  sold  mer- 
•handi^ea,  and  importoi  and  sold  them  in 
SogUnd,  agaittfl  the  "will  of  the  Company,  and 


to  their  prejudBie  ami  tttpofwii^iitttt,  lyiise 
the  form  of  their  diafter,  and  to  the  CoBi|^'»  ' 
damage  lODO/. 

First,  Yon  have  net*  altedged  in  lAl  your 
declaration,  whether  or  no  be  had  aUeeeoe 
from  the  kmg,  and^  that  is  nooght :  for  I  tlnnlr 
though  the  king  is  pleased  to  say  in  his  l«ttei» 
patent,  he  will  not  gprant  licences  witheol  leave 
of  the  Company,  yet  he  may  do  so,  if  be  please^ 
notwithstanding  tliat  grant. 
^  Secondly,  Then  yon  have  net  shewn  any 
loss  or  damage  yoo  have  had  by  his  tfadfing 
thither:  did  he  Imy  se  mocb  ef  the  merofaaa*' 
diteofthecouotiT,  aenetto  leave  there  strfl* 
cient  lor  you'  to  fotnish  your  ships  withal,  so 
that  they  came  home  eqfipty  ?  No  such  tlang 
is  alled^.  Did  he  hence  export  to  sell  th«ni 
somech  merchandize,  as  not  suiicient  left 
for  you  here  to  buy  ?  Or,  did  he  brinff  borne, 
here  se  much,  as  that  there  were  not  Mme 
sufficient  for  his  goods  and  y onfv  also  ?  Tfisfe 
are  no  andi  things  alledged ;  or  iatiie  troth  sa, 
as  that  hereby  your  ineipoeiDg  your  prices  opoe  * 
year  commodities,  seltmg  at  your  own  prices^ 
and  exacting  whatyuu  thought  ftt,  was  bin* 
dered';  and  for  this  you  would  maintAittaa 
action. 

I  think  it  will  be  the  first  thile,  ^aterer» 
man  recovered  damages  for  being  htndefled* 
from  imposing  atfd  exacting  his  own  prices,  or 
having  Uke  advantage  of  h»  monopoly,  or  ftr 
another's  having  an  earlier  or  a.  quicker  trade^ 
and  under  selling  his  own  commodities  Md. 
raerchendiies  lower  than  the  pkintiflli  esa* 
afiord  them. 

You  agree  by  your  own  declaration  tbst' 
there  are  many  others  that  are  concemed  if 
well  as  you :  you  say,  you  have  the  sole  trade 
to  yourselves;  your  factors,  your  servants  and 
your  sens,  as  soon  as  they  come  to  tweotj^ 
one ;  all  that  are  of  your  Company,  all  that  yoe 
grant  licences  to,  all  that  yon  shall  assign  yoU' 
trade  to ;  all  those  have  an  interest,  if  yoo  en 
mamtaiu  an  action.  Other  people  have  tiad^ 
there  as  well  as  yen,  can  they  mamtain  aa  ac* 
tion. 

A  commoner  may  bring  an  action-  opot 
the  case  against  a  8trang:er,  tor  putting  his  cm 
into  the  common,  provided  that  thfe  cosntfMi 
thereby  be  impaired,  and  the  commoner  bsve 
not  sumdent  common  as  befora,  and  barf  t 
damage,  otherwise  he  can  miiintain  no  actiov. 

In  Kobm  Mary's  case,  9  Co.  113.  it  is  there- 
resolved,  That  for  every  feeding  ef  the  bearti. 
of  a  stranger  in  a  common,  the  oemmonersliai' 
not  have  an  assize  or  action  unon  the  case  $  bat 
an  action  does  lie,  if  the  fheding  be  aaob,  that 
the  commoner  cannot  have  common  pasture  fbr 
his  own  beasts ;  and  then  it  islhc  consieqoein^ 
the  loss  of  hui  common,  that  gives  Inm  oaa»« 
action. 

It  is  not  alledged  m  the  dedaratimi,  lUt 
your  trade  was  any  thing  the' worse.  Jy 
<ffinnage  iippiwia  to  you  by  it :  what  reBioOr 
that  you  should  reoMHbunages,  whera  jW 
have  not  sustained  any  loss  f  wVon  hafe  al- 
ledged none  in  yow  declmlioo ;  w^  <^  7^ 
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iklHMliyM  ^fptoi  ?  it  tiion  cmtoiiw  no  quwc 

Yoo  should  90ir,  if  you  would  liav«  inaJe  a 
dfHm-alwp,  fthi^  aboiAU  iiave  witilM  you  to  a 
cute  of  aotmy  bare  shewn  bow  you  suffered 
hj  Saadys,  a  ftruiger  teiUng  lo  tbe  £ast- 
ladies ;  tbat  ^  bf  q^  up  all,  aad  you  oould 
kwe  nolboig ;  for  if  be  left  eHough  for  you, 
wbaffc  knit  bave  yoo?  what  reason  is  there  you 
sfaoold  noover  diiawge,  if  you  bare  not  sus- 
iiwtd  «By  teaf  and  if  you  ailedge  none  in 
yanrdecdaratipn;  bow  jsyourdecUrationftbat 
riiewa  ao  eauae  of  actiop,  maiotainable  ? 

In  the  bue  of  Monopobea  11  Co.  88.  b. 
BaUs  Abr.  1^  pu>t  fol.  l^.  Tbe  last  pokkt  in 
that  case  is  a  tull  authority  in  tliis  point :  that 
ateittiag  tbe  natent  to  be  good,  tor  tbe  sole 
aakiag  and  sdlin^  of  cards,  that  was  granted 
«»  Darcy  for  Id  years,  vet  no  action  would  lie 
im  that  oase,  thoogh  tbe  defendant  did,  con- 
teasy  to  this  pateitt>  sell  cards.  Adjudged  that 
it  was  a  numopoly,  and  patent  roid :  that  if  tbe 
valsat  fand  bsen  goo<l,  yet  no  action  would 
b^e  Imm  agaiosi  tbie  defendant  upon  it 

liybnrd.  If  that  be  so  as  it  is  declared  to  be 
io  that  case,  in  tbe  last  point  resolved  by  tbe 
Juikes,  tf  that  action  would  not  lie  there,  this 
will  not  lie ;  supposing  his  charter  to  be  never 
so  good,  and  the  deiendant  has  done  contrary 
Ipi. 

My  loid,  th^re  is  only  one  other  reason  for 
which  the  action  wiU  not  lie;  and  that  is 
^[tqomdeii  opop  the  letters  patent,  as  they  are 
gimnted  to  you.  For  by  the  letters  patent,  it  is 
Bot  absolutely,  hut  sub  modo  granted,  that  you 
shall  have  the  sole  trade ;  and  that  no  other 
ysrsoa  ahall  trmle  there,  under  pain  of  forfeiting 
ship  and  goods ;  one  half  to  the  king,  another 
JMlf  to  the  company.  fik>  that,  my  lord,  the 
wnrds  of  restraint  are  not  absolnte,  but  only 
«mler  such  a  peaaltv  and  fon-fetture.     \ 

Now,  my  ksd,  if  I  should  suppose  this  patent 
.Id  have  alltheforoe.and  strength  that  they  can 
desire ;  supposiiig  that  this  patent  wero  in  an 
act  of  parliament,  penned  in  this  manner,  that 
did  lestrain  aU  persons  from  trading  to  the 
Bast- Indies,  except  .the  Com|>any,  under  paiti 
of  forfeiture  of  ship  and  goods ;  under  favour, 
jwu  thai  will  hate  advantage  of  this  restraint. 
Mat  take  it  in  that  asanner  as  tbe  act  does 
give  it ;  yo«  shall  not  have  any  other  penalty 
or  pDnisJuneot,  bnt  wlwt  the  act  gives.    For 


any  new  law  is  made,  you  must  take  it 
as  it  is,  and  no  otherwiae,  tiU  another  new  law 
H  OHMie.  And  sois  the  rule  in  7  Co.  37.  11. 
(^56,  and  bS^f\ffW^.  Com.  S06.  It  cannot  be 
attered  without  a  new  la^. 

And  I  would  bnf  only  suppose  upon  tbe  sta^ 
tote  af  Edw.A  tbttt  f^vas  tbe  owner  of  tidies 
ti!»ble  damages  ai^ast  hits  that  seU  them  not 
Cnrtb;  a  man  brags  an  afllioo  vpon  tbe  case, 
Woukl  that  be  well?  No,  he  must  take  lbs  law 
asxtis ;  muh  an  astion  never  was  brought,  nor 
if breagb*» etold b^  nsiDteined;  yethflwihe 


f'seBtortbcj^orty, 
aUoilttrpflMd 
0^  IkMi  tbs  pMsl^  tha 
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fliots;  aotbattbis'ttctionGsiliiot,  asloooceive> 
be  mamtained.  So  that,  my  lord,  takingali 
together,  admitting,  (though  l  botpe  it  is  not  ap> 
that  this  {MUent  is  a  good  patent ;  ydt  you  arc 
not  the  boIe  persons  interested,  there  are  others 
besides  you,  ypur  grantees,  factors  and  ser- 
vants, and  aons  are  to  trade  there.  You  have 
not  laid  any  particular  damage ;  therefore  ;)rfa 
cannot,  by  the  reason  of  the  case>of  monopolies, 
maintain  any  such  action  as  this. 

And  if  you  will  take  advantage  of  this  grant, 
it  is  jreasonaUe  you  shouM  take  it  as  the  grant 
gives  it,  proceed  for  the  forfeituie  of  ship  aad 
goods ;  but  for  tbe  action  of  the  case,  your 
charter  does  not  give  it ;  nor,  if  an  act  of  par- 
liament had  been  penned  alter  this  manner, 
would  such  an  action  have  bin. 

So  thi^  to  conclude: 

First,  That  that  which  this  Company  daimS' 
in  this  case  by  this  patent,  to  n  have  tbe  sole 
trade  to  the  East- Indies  in  their  politic  cape- 
city,  excluding  others,  is  a  Monopoly,  and.u- 
grossing,  against  the  common  law,  isnd  Ibe 
antient  statutes,  and  the  Statute  of  Bisnopoliai, 
at  Jaeobi,  and  therelbre  they  have  no  right  to 
have  wliat  they  claim. 

Secondly,  Tliat  what  the  defendant  has  done 
in  this  case,  he  has  lawfully  done,  and  therefore 
not  to  be  punished. 

Thirdly,  That  though  the  Company  had  a 
lawful  claiiu  to  the  trade  in  such  manner,  as 
in  thar  declaration  is  set  fortli,  and  the  defend- 
ant ;*one  what  he  ought  not,  yet  they  canaist 
maintain  this  action. 

And  upon  the  whole  matter,  whether  hast 
fur  tlie  Company  to  have  judgment  for  them 
or  against  them,  may  deserve  their  thoughiiL 

But  tliis  being  so  f  reat  in  thf  oonaeqiienoe, 
as  tbe  whole  tirade  ot  the  Idogdom  depending 
opoa  it,  1  liave  laboured  tbe  more. 

The  antient  laws,  the  antient  ways,  is  whst  I 
endeavour,  and  against  new  ways  upon  any 
pretence  whatsoever. 

And  therefore,  my  lord,  I  bumUy  beg  yonr 
judgment  for  the  defendant. 

Jjord  Chief  Jtist  ice.  Do  you  intend  to  have 
anotlier  Ai-gumenl  in  it,  gentlemen  ? 

SolicUor  General,  What  your  lordahip 
pleases. 

Lord  Chirf  Justice.  It  is  a  case  of  gnat 
weight  and  consequence,  perhaps,  as  ever  any 
case,  that  has  come  into  Westminster- halL  I  . 
must  needs  say,  it  has  been  extraordinary  wall 
argued  on  botii  sides ;  and  it  must  be  neces* 
sarily  taken  notice  of  as  a  point  <^'great  oonse- 

auenoe,  wherein  the  kins^s  prerogative,  and 
be  ^vileges  of  the  £sst-India  Company,  and 
this  joint-trade,  are  concerned  on  the  one  side  ; 
and  the  benetit  of  particuiar  persons,  and  tb« 
liber^  d'free,  uncontroulable  trading  is  oos- 
oeroed  on  the  other:  and  it  is  fit  tliere  sboukl 
be  all  tbe  considenitioo,  and  all  tbe  deliberalioa 
upon  a  matter  of  this  great  mooaent,  that  ^nissi- 
hfy  can  be.  I  cannot  be  so  wonderfully  cap- 
tivsiled  widt  tbs  differences,  that  have  beso 
tha  charter  lo  tbe  £ast-}|idift 
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ConoDany,  and  those  to  the  (Turk  v  Company 
and  toe  others ;  and  though  I  liave  heard  mucQ 
in  the  defence  of  Charters  and  Corporations,  1 
am  of  outnion  there  is  no  such  great  matter  of 
'  GomroeiKlation  due  to  them :  but  I  take  the 
'  Comnoon  law  to  be  the  best  law  in  ihe  world. 
For  that  Charter,  that  you  Mr.  Pollexfen  de- 
fended here  so  stroog^ly  atler  judgment  ^veu 
against  it;  the  corporation  became  as  invisible 
within  a  few  days,  as  you  say  Ihis  was,  no 
duns  could  see  it ;  though  t^ere  wei«  duns 
that  went  to  wait  upon  that  corporation,  but 
came  away  as  empty  as  they  went :  and  I  wish 
the  duns  were  like  to  be  as  well  satisfied  from 
the  one,^  as  they  are  from  the  other ;  and  there- 
fore there  can  be  no  great  matter  in  that.  But 
there  is  another  thing  that  very  much  deserves 
consideration,  it  is  a  question  wherein  ti^e  is 
mightily  concerned :  we  know  we  have  a  po- 
tent neighbour,  who  has  both  experience  and 
industry,  and  are  our  rival  in  this  trade;  I 
Mjshwehad  as  much  industry,  and  were  as 
diligent  as  they;  they  have  found  by  long 
experience,  that  a  Joint-stock  is  the  only  way 
to  carry  on  their  trade,  I  mean  Holland.  And 
it  is  very  well  known,  if  it  had  not  been  for  a 
joint-stock,  the  trade  had  never  been  so  bene- 
ficial as  it  is.  And  Mr.  Sandys  would  not 
have  had  such  a  desire  to  the  trade,  for  it 
would  not  have  been  so  well  settled  and  fixed  ; 
and  therefore,  I  take  it  to  be  a  wonderful  thing, 
and  to  carry  a  great  consequence  in  it  upon 
tha^  account,  that  we  should  consider  how  this 
trade  comes  to  be  so  great,  and  so  desirable. 
Now  that  by  the  joint- stock,  and  industry,  and 
expence  of  the  Company,  the  thing  is  become 
tacile  and  valuable ;  for  particular  persons  to 
oome  and  sweep  awa^r  the  advantage  of  ir,  that 
ought  to  be  well  considered.  Mr.  Sandys  and 
his  partners  are  very-  zealous  now  to  reap  the 
fruits  of  the  Company's  labours.  But  suppose 
this  question  should  be  asked,  Will  you  be  con- 
tented to  come  in  and  pay  your  proportion  of 
all  the  charge  these  people  have  been  at,  to  put 
the  trade  into  this  capacity  it  is  in  ?  But  is  it 
fair,  after  they  have  reduced  it  into  so  good  a 
condition,  at  a  vast  expense  and  trouble,  for 
other  particular  |)ersons  to  come  and  say,  Let 
U8  have  the  benefit  of  it,  that  have  had  nothing 
of  the  burthen  and  charge  ?  And  then  there  is 
another  consequence  of  great  concern;  peace 
.and  war,  no  one  doubts,  are  actually  m  the 
power  of  that  prince  and  people  with  whom  the 
trade  is.  f  would  desire  to  know,  supposing 
an  injury  should  he  committed  by  any  parti- 
cular person  to  the  infidels,  and  the  ship  get 
awav  ;  will  not  all  the  rest  of  the  Company's 
atock,  being  of  the  same  nation,-  be  in  danger 
;  of  suffering  by  it?  Certainly  it  would;  and 
'  therelore  smcethey  are  likely  to  answer  for  the 
wrong,  is  it  not  fit  they  should  have  the  ma- 
nagement of  it  P  ^  we  may,  if  we  come  to  ar  • 
'  gue  b)r  coaseqaeaces,  easily  find  out  a  great 
many  ineonveniencies  on  both  sides ;  but  they 
are  not  to  over-nde  the  law  one  way  or  the 
.4»ther ;  they  are  specious  pretences  by  way  of 
aigiuDant,  Wt  tha  tow  is  a  oertaia  nilei  and 


consequeooes  are  aot  one  way  or  other  to  over - 
rule  it.  The  main  point  truly  is  a  point  of 
great  consideration  and  weight;  perhaps  as 
considerable  as  ever  any  that  has  come  in  de- 
bate here ;  and  therefore  it  is  fit,  that  all  doe 
deliberation  be  taken  to  hav0  it  debated. 

Mr.  Just.  WUhins.  Mr.  Pollexfen,  you  feent 
to  argue  that  the  king's  grant  to  them  is  a  rdd 
grant,  and  against  common  law,  as  being  a 
monopoly  in  granting  them  the  sole  trade  ; 
then  tnat  does  not  come  to  the  point  in  Michel- 
bonme's  case,  about  trading  without  licence 
with  ijifideki ;  and  therefore  yon  ^  upon  an- 
other ground,  than  what  Mr.  Solicitor  did. 

Mr.  Pollexfen,  I  go  upon  the  particular  case 
here  before  you. 

Mr.  Juat  Withim.  And  yon  have  not  given 
any  answer  to  the  Petition  of  the  Commona, 
cited  by  Mr.  Solicitor.  * 

Mr.  Pollexfen,  Truly,  Sir,  I  think,  it  does 
not  need  any  answer ;  for  I  go  chiefly  aranat 
this  grant,  which  is  against  law,  and  void. 

Lord-Chief- Justice,  Truly,  Mr.  Pollexfen,  I 
am  not  much  in  love  neither  with  your  other 
point  about  the  action  ;  fbrwha|  became,  pray, 
of  all  the  actions  that  have  been  brought  apoti 
that  statute  of  monopolies,  by  the  patentees  of 
,  new  inventions,  as  there  has  been  multitudes 
in  my  lord  Hale's  time,  and  at  all  times  ? 

Mr.  Pollexjm,  In  that  case,  there's  nobody 
but  tiie  particular  grantee,  that  has  that  inven- 
tion; and  he  brings  the  action.  But  here,  of 
your  own  shewing,  you  have  intitled  others  Co 
the  trade,  as  the  servants,  and  factors,  and 
children  ;  and  therefore  you-  can  never  haye 
such  an  action. 

L,  C,  J.  When  will  you  haye  it  argued 
again? 

Mr.  Pollexfen.  We  shall  be  ready  for  the 
defendant  next  term. 

L.  C.  J,  That  is  a  little  too  soon,  there  is  hat 
a  very  short  vacation,  and  that  is  bnt  a  short 
term  ;  J  think  you  had  best  have  another  ar- 
gument in  Michaelmas^term. 

Sol.  Gen.   Yes,  if  your  lordship  (dease. 

Mr.  Pollexfen.  What  your  brdship  pleasca; 
we  snail  be  ready,  if  your  lordship  pleases  to 
hear  us  next  term. 

L.  C.  J,  1  know  Mr.  Sandys  is  in  yery  great 
haste ;  but  the  zeal  and  transport  of  any  parti- 
cular i)er8on  must  not  think  to  oblige  us  to  eo 
hand  over  bead  in  a  case  of  this  great  weiglit 
and  moment ;  there  is  g^eat  consideration  to 
he  had  of  the  length  of  time  that  this  Company 
has  continued  ;  there  has  been  an  East- India 
Company  in  king  James's  time,  in  the  late  king's 
time,  and  iolhis  king's  time. 

Just.  HoUomay,  And  here  is  a  great  trade 
settled,  we  must  not  destroy  it  presently. 

L.  C.  J,  We  must  not  gratify  the  seal  and 
transport  of  Mr.  Sandys,  by  being  over- hasty 
in  this  matter. 

Mr.  Pollexfen,  My  lord,  we  shall  be  w^ 
content  to  stay  till  Michaelmaa  Term. 

X*  C.  J.  Ay,  I  know  the  ooaosel  will ;  hot 
whether  your  ctait  will  or  no,  I  caimot  weU 
teU|  nor  do  not  nmch  care.    Wall,  w«  witi 


Digitized  by 


Qoo^z 


'  of  it,  and  hear  another  argament  in 
iWiclmelinas-Terin . 


MR.  ATTORNEY  GENERAL, 

(Sia  RojBKRT  Sawyer.) 
HIS   ARGUMENT. 

The  Goremor  and  Company  of  Merchants  of 
Ijondoo,  trading  to  toe  East- Indies,  Plain- 
til&.    Thomas  Sandys,  Defendant. 

De  terwUno  S.  Michaelis^  Anno  Rtgni  Regit. 

36  Car.  2.  xxzi.  a.  d.  1684. 
'  In  an  action  npon  the  case  bron^ht  by  the 
Company  againat  the  Defendant,  tor  trading 
into  the  East*  Indies  contrary  to  their  grant, 
in  prejudice  of  their  trade,  and  to  their  damage 
of  1,000/. 

It  comes  before  the  conrt  npon  the  Plaintiffs' 
demurrer  to  the  defendant's  plea  of  the  Statute 
€fl5B.  3. 

The  record  having  been  so  oflen  opened  at 
fai^,  I  shall  only  put  it  as  a  case  upan  the 
record. 

The  king  by  his  letters  patent,  3tio  Aprilis, 
IS  Car.  2,  reciting  that  the  Company  had  long 
heen  a  company,  and  enjoyed  divers  liberties 
and  priviteges  under  the  charters  of  queen  Eli  • 
zabeCh  and  king  James,  grants  the  Company 
the  nole  trade  and  traffic  to  the  East- Indies, 
beine  aa  Infidel  country ;  with  a  prohibition 
to  all  others  of  his  subjects  to  trade  thither, 
without  the  leave  and  licence  of  the  Company. 

The  Defendant  not  qualiHed  as  the  charter 
directss  without  the  leave  of  the  Company,  and 
a^inat  their  wills,  trades  to.  the  East- Indies, 
to  the  prejudice  and  damage  of  the  Company's 
trade. 

Upon  this  case,  the  points  which  have  been 
moved  and  argued,  lire  two. 

1.  Whether  the  letters  patent  giving  licence 
to  the  Company  to  trade  into  ti)e  East-Indies' 
and  to  exercise  the  sole  trade  there,  with  pro- 
hibition to  other  subjects  to  trade  there,  be 
good  fn  law  ? 

2.  Whether  admitting  the  patent  good,  this 
action  will  lie  for  the  Company  ? 

In  debating  of  the  first  point,  1  shall  not  go 
abost  to  maintain  the  validity  of  these  letters 
patent,  or  any  such  of  like  nature,  to  bind  up 
the  king  from  granting  licence  to  other  of  his 
aubjects  as  he  shall  please ;  but  shall  content 
myself,,  to  shew  that  all  the  subjects  not  li- 
censed by  ibe  king,  nor  authorized  by  the 
Cohipany  (as  the  delendant  is  not)  are  bound 
hy  these  letters  patent.  f 

Where  the  i^nestion  wilt  lie  between  the 
king's  prerogative  (and  that  in  one  of  the 
faigheat  points  thereof,  which  concerns  the  de- 
fence and  protection  (»f  bis  kinjrdoro),  and  the 
iatereoorsie  with  foreign  nations,  on  the^one 
side  ;•  and  the  general  liberty  of  trade,  which 
u  a  tender  point,  and  merely  concerns  the  in- 
•  teresi  «f  hjs  aobjects,  on  the  other  side. 

It  thereifore  beinie  a  question  of  great  conse- 
foence,  tad  of  greater  consequence  thaa  diffi- 


457]  STATE  TRIALS,  36  Chakles  II.  1 684.— We  E.  1.  Qnnpang  v.  Sandys.  [456 

culty,  as  I  hope  to  shew ;  I  shall,  in  examin- 
ing mto  the  point,  use  tlie  utmost  caution,  by 
asserting  the  king's  just  prerogative  in  this 
matter,  and  not  to  depress  the  sul^ects  true 
liberty  of  trade. 

The  subject  matter  of  this  question,  only  re- 
lating to  a  foreign  trade  with  infidels,  not  in 
amity  with  the  king  of  England,  doth  not  ae« 
cessarily  oblige  me  to  enter  into  the  considera- 
tion of  any  other  trade,  or  of  the  king's  pre- 
rogative, or  the  subjects  liberty  in  rdation 
thereto. 

Which  would  much  shorten  mv  task  in  sap- 
porting  these  letters  patent,  and  the  trouble  the 
court  IS  like  to  receive  thereby. 

But  because  the  great  force  of  the  ail- 
ments, made  use  of  on  the  other  side  agamst 
these  letters  patent,  have  been  drawn  from 
principles  and  precedents  of  law^  which  con- 
cern as  well  the  inland  trade  and  traffic  of  this 
kingdom,  as  with  other  Christian  nations  in 
amity  with  the  king  of  England,  with  whom 
leagues  of  commerce  have  been  made  by  our 
kings ;  or  to  whom  a  common  trade  hath  been 
laid  open  by  several  particular  laws : 

It  is  made  necessary  for  me,  from  the  other 
side,  a  little  to  consider  these  trades,  and  bow 
far  the  subjects  liberty  or  the  king's  preroga- 
tive be  concerned  in  them.   > 

Whereby  it  will  ap|)ear,  that  the  arguments 
and  authorities  produced  by  the  defendant's 
counsel,  will  be  of  no  great  force  to  impeach 
these  letters  patent  for  the  management  of  a 
foreign  trade  with  Infidels. 

I  shall  therefore  briefly  consider  the  inland 
or  native  trade*  within  the  kingdom,  and  then 
the  foreign  trade  with  other  nations. 

The  inland  ttade  is  either  for  mann&ctnres 
or  merchandize. 

Under  the  trade  of  manufactuH»;  falls  in  the 
husbandman,  and  all  sorts  of  artificers;  who 
liave  full  right  by  the  common  law,  to  exercise 
what,  and  as  many  trades  as  they  please ;  so 
as  no  annoyance  happen  to  the  neighbourhood: 
and  with  these  the  king's  prerogative  is  little 
concerned,  it  cannot  restrain  them,  it  being 
their  livelihood. 

Nor  is  the  public  weal  otherwise  concerned 
therein,  than  that  all  its  members  should  live 
by  their  honest  labour  and  industry.  As  to  the 
trade  of  merchltndize,  or  inland  commerce, 
every  man  (generally  speaking)  might  buy  of 
aoy*man,  whether  native  or  forei^,  and  as 
many  kinds  or  sorts  qf  merchandize  as  he 
pleaseth,  which  I  take  to  have  been  the  com- 
mon law  before  37  Ed.  3,  cap.  5,  whereby  aH 
trading  merchants  were  restraiued  to  one  sort 
of  merchandize. 

But' that  act  continued  not  long,  being  re* 
pealeil  38  Eif.  3,  cap.  2. 

Yet  this  trade  of  inland  merchandize  lay 
under  several  restrictions  at  common  law.  1. 
Notwithstanding  such  general  hberty  of  buy* 
ing  and  selling,  no  man  could  ingrosa  any  one 
commodity.  2.  The  ancient  common  law 
confined  this  sort  of  trade  to  certain  placet,  ai 
towQ»,  ciliflBt  or  other  publie  placet  appouiited 
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bv  the  kii^r*  ^-  ^  1°^-  ^*  ld6,  lA  tbe  Cbiip, 

ForostaUing. 

It  Fas  punishable  ^  buy  abo^c  the  value  of 
tw^y-p^ce  eUehvlufi'i.',  i^r  to  miticipate  mer- 
chandizes before  tbey  aviivcd  at  these  places. 

3.  No  assemblies  could  be  held  for  the 
txs^c  of  buying-  or  selUng',  without  th^  kiot^V 
Jici^nce ;  for  though  some  markets  and  ^irs 
9xe  held  by  prescription,  (t^e  ordinal  grants 
notjappeanog)  yet  these  were  derived  from  the 
l^rown,  by  some  rovsd  licence  before  time  of 
memory:  they  all  depend  upon  the  same 
<crown,  and  may  be  forfeited  to  the  crown. 

This  is  so  frequent  in  our  books,  I  need  not 
eite  the  authorities. 

And  here  the  pi)erQgati?e  of  the  crown  bad 
H  great  stroke. 

The  inland  traders,  in  buying  and  selUnsf, 
might  buy  and  sell  in  private  places,  and  coiud 
^  be  restrained:  but  they  could  not  hold 
assemblies  for  trade  witlM>ut  the  king's  leave 
imd  licence ;  marjUi,  fairs  and  markets,  iu  their 
true  notion,  being  no  other  than  royal  licences 
ftp  as^mble  for  trade  and  traffic. 

And  tbese,  when  granted, -cannot  be  resumed 
without  cause  of  forfeiture:  for  I  do  admit, 
that  ft  licence  to  trade  or  trafiic  carries  an  in- 
terest with  it,  being  a  matter  of  profit.   , 

And  I  take  the  law  to  be  the  same,  whether 
the  fair  or  giarket  be  erected  only,  and  not 
granted  to  anv  one ;  and  where  it  is  granted 
to  a  sutgect,  all  the  king's  subjeocs  have  a  li- 
berty and  right  of  trafficking  there,  and  cannot 
be  prohibitdi  by  the  lord  of  the  fair  or  market. 

The  reason  of  these  restrictions  of  the  inland 
trade  of  merchandize,  and  Uie  king's  preroga- 
tive therein,  is  from  the  concern  the  public 
peace  and  justice  of  the  kii^om  hath  in  this 
sort  of  trade,  more  tlum  in  tlie  former  of  the' 
manufactures,  riz.  to  prevent  all  manner  of 
jdieais  by  1k\se  weights  and  measures,  corrupt 
merchandizes,  i^od  too  ^reat  enhancing  of  the 
prices,  and  breaches  of  the  peace,  occasioned 
py  public  oonoourseB,  thougn  under  colour  of 
trade  and  traffic. 

^  And  irpon  this  ground  the  oommon  law  pro- 
Tides,  TJbat  to  ail  such  licences  for  puUic 
marts,  which  the  king  may  grant  when  and 
where  be  pleases,  b^g  not  to  the  damage  of 
others  before  granted,  a  court  of  justice  is  ia- 
cident  of  conunon  right,  for  preservatioo  of  the 
public  peace  and  correction  of  such  deceits 
which  generally  attend  the  trade  of  uuerchaa- 
4izing. 

Fourthly,  There  was  another  restriction 
upon  the  inland  merchandize  taken  notice  of 
in  our  books,  which  was  more  pe^ci^,  and 
to  certaifl  places,  viz. 

The  claim  of  foreign  bought  and  foreign 
sold,  by  several  cities,  towns  and  ports,  some 
#y  cuetom»  and  others  by  charters ;  and  there 
is  no  great  4|jaestion  to  he  made,  but  before 
9  ]^  3,  c.  1,  the  cl^arters  as  wel^  as  oastoms 
4id  pre?ail  for  that  liberty,  but  both  were  taken 
iway  by  tlie  Statute,  and  divers  subaeiiuent 
^ws  tiken  notice  of  in  tbe  CMie  of  t)ie  eity  of 


And  between  that  and  0  H.  4,  tben  woe 
great  strugglings  in  parliameot  betwean  the 
ibteign  merchants  and  the  city  of  London, 
and  other  towns,  about  that  custom. 

'Till  at  length,  London  prevailed  for  a  pri- 
Tate  act  of  parlkuneot  for  estabiishhig  of  the 
customs,  which  they  faaivc  eqfoyed  ever  since 
9  H.  4,  30.  .  '  . 

By  an  ancient  record  of  Henry  S.  it  apgwi^ 
that  the  {ibbots,  and  others  the  religions  of 
the  county  of  linooln,  under  colour  of  seUing 
their  Vool,  which  arose  upon  their  demesot 
Iliads,  tamed  merchaatSy  and  bought  op  uroob, 
aud  sold  them  with  their  own  wools:  they 
wei«  prohibited  to  do  it  by  a  writ  put  of  ths 
chancery. 

And  u|ion  the  complaint  of  the  nuercbaolseti 
Lincoln,  m  the  time  of  Edward  1,  the  like  wqt 
of  prohibitioii  issued,  Pla.  Pari,  in  the  ^pendii 
609.  By  all  which  it  appears,  that  the  mNad 
traffic  of  the  kingdom,  which  wi|s  withhi  Ibft 
care  and  cognizance  of  the  common  law,  wu 
not  unlimited,  noi*  the  sol{|ect8  Hberty  tbsrao 
never  so  large  as  it 'is  now  insisted  u^oo,  to  kH 
foreign  parts  whatsoever. 

And  that  the  numagery  of  the  principal  juui 
of  tlie  home  traffic,  uliicn  consists  in  the  marti, 
fdivBf  and  markets  of  the  kingdom,  Uepeads  up- 
on the  king's  prero^tive,  and  is  mansfped 
under  it,  the  law  havuig  entrusted  the  kisg 
with  that  power  for  tlie  benefit  of  his  people, 
and  the  peace  of  the  kin§;dom. 

In  the  next  place,  I  will  take  a  view  of  tbe 
foreign  trade. 

The  common  law,  and  our  law  books,  take 
notice  of  but  two  sorts  o^*  foi'e^guers,  alien 
friends,  and  aUen  enemies ;  Cslria's  Case,  C^* 
7.  17. 

Neither  can  there  be  any  other  sort  of  for^p- 
ers  generally  speaking :  ror  if  the  question  anse  ^ 
whether  alien  friend  or  alien  enemy,  it  inoft 
,be  tried  by  the  leagues  with  the  prince,  irbose 
su^ect  l]ye  is ;  which  is,  or  ought  to  be  enrolled 
in  Chanoerv.  And  though  there  be  not  actasl 
war  or  (igbtmg  between  the  two  princes  sod 
their  subjects,  yet  they  are  *  in  statu  beih,'Aiid 
may  assume  arms  when  they  pleaie,  tod 
seize  the  goods  and  persons  of  c«cb  othff's 
subjects. 

1  sball  first  consider  what  the  oommon  hw 
determined  as  to  the  sutyects  trade  andtrsfis 
with  aUen  frieti^  beyond  Uie  seas,  and  apos 
what ibot trade  stands;  and  Uieo  particularly 
consider  how  it  determines  in  case  ofoommonet 
with  alien  enemies,  and  incideiMly  of  hifidds. 

J  conceive  the  oommon- law  bath  made  do 
express  provision,  nor  ^eo  aiiy  absolute 
right  for  the  sulgects  to  trade  witbany  foreign- 
ers bey  Olid  the  seas. 

It  will  be  of  little  use  to  dKeoewwe^howftr 
the  bw  ef  nations  interpoees  in  4his  matter: 
whether  every  nation  be  oUig^  to  enlertaia 
trade  and  commeroe  with  aooHtberwatMiP. 

And  antecedent  to  aU  leagues  and  Ue^tit^  wr 
commerce*  little  will  he  foondheaidet  the  lain 
of  haepAbOity,  whifsk  ifi  aelfir*  my  imvo^ 
aUerijghlr 
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at  bMMiile  de  Repab.  Kb.  1.  cBp.  a, 
prohiben,  tamen  iNBfm  ft  prindfiilMlf 


Am!  »  his  bo6k  deRe|Mft.  Hb.  1.  cap.  .6. 
hoU^ « Unt  it  is  lawfui  to  AnM  h»i«ignm 
'  fiooi  cnfterinf^  tke  bordeiv,  not  only  if  •  war 

*  be  o«  foot,  but  in  time  of  peace,  that  the  nf an- 

*  BflMof  tbe  inbaliHaiita  may  not  be  coimptNl 
'  iigr  eomicaate  wifli  strangers;* 

And  in  bis  book  d^^  Repdb.  fib.  1.  capr.  9,  7. 

^Vhat  ike  Iftwa  of  cbmaDeree  are  contaitfed 

Hi  is#  pufwuiaF  eoflipaets  aiM  affreemctfts  of 


the  kitt|f»s  Btlb  cwifaco,'  whicb  are  ii»  expHM 
words  mentkiiied  to  extend  te  ahen  engines,  ai^ 
well  as  aKen  fnends ;  S  H.  5>  cap.  6.  and  90 
H.  a,  cap.  1. 

'It  is  held  in  Horn  and  Ivy's  cate,  Mf.  91 
and  S9  Car.  Seconds,  Bunco  RegfiSj  Syder6tf. 
That  at  cotniiwn  htw  the  king  m^  prohibit 
the  importation  of  foreij^  conntiodilies,  befbnr 
the  statutes  tbereAire  made. 

So  then  as  the  case  stood  at  omnn6n  laW; 
foreiifn  princes  and  nations  is^bt  prohibit 
the  subjects  ofEng'land  to  trade  with  them, 
aa  the  lung  might  prohibit  for^gtien  to  trado 
■rare. 

Tbeknif  might  mhibitany  of  his  stf Inedt' 
iVom  gcdng  b^ond  sea :  and  this  mkrfat  baTe 
been  by  particular  writ  or  g^neraf  proclft* 
mation. 

Oflfr  books  and  precedents  aire  so  faff  in  thit^ 
ponrt^  that  it  waa  adnXltted  on  the  other  side  ;^ 
for  there  could  not  be  produced  any  a1f(hoH^^ 
tbatrenders  it  the  least  questionable,  butitfaf-   . 
titodes  are  for  it. 

Rot.  Glaua.  7  Ed.  f,  mem.  10.  A  writ  tor 
the  sheriff  of  Tdrk,  to  seize  the  bodies  ami 
landaof  such  as  had  gone  beyond  sea,  ciwt^ary 
to  the  king's  inhibition. 

Rot  Clau9.  41  £d.  3,  mem.  94,  dMo, 
writs  to  all  the  maritimo  towns  to  take  cai# 
that  a  proclamation  prohibiting  all  his  sul^ecto 
(except  noted  merchants,  and  those  unarmed) 
be  put  in  execution. 

Hereby  it  is  evident,  that  it  itiss  penal  to  gtt 
beyond  sea,  contrarv  to  the  king's  iiibiMtion, 
bdbre  the  statute  or  5  R.  'i,  cap.  2. 

All  tbat  that  statute  ^dds  to  strengtheil  tb« 
king's  inhibition,  is  only  anoint  of  rurther  pe- 
nalty, viz.  A  forfeiture  of  the  ffoods  ofthe]ntS- 
senger,  and  of  the  vessel  of  the  mnistet'  ex- 
porting :  and  though  there  be  threO  sorta  of 
persons  excepted  out  of  that  statute,  ti*. 
Lords  and  other  great  men,  true  and  tibtalfUr 
merchants,  and  the  king's  soldiers ;  yet  that 
law  gaye  tbose  persons  no  other  VSiertf  thait 
they  had  before,  only  leaves  theni  out  of  thil^ 
penalty  pnJVided  by  that  statute. 

That  before  this  statute,  noblemen  ftfad  othttt' 
great  men  might  be  prohibited,  appears  by  my 
lord  Coke's  opinion,  3  Inst.  179,  in  the  case  of 
fbgitives ;  and  the  records  there  mentioned, 
especially  that  of  the  25th  of  Ed.  3,  Rot.  clans, 
mcmb.  15,  dorso,  where  the  kingi  by  his  pro- 
clamation, prohibits,  that  *Nequis  Cornet, 
'  Baro,  Miles  rehgiosns  Sagittarius  ant  opera- 

<  rms,  extra  R^piium  se  transferret^  sub  p^dfena 

<  Arrestationis,  et  Incait^riitionis.' 
And  for  the  king's  soldiers,  it  is  nbnn  they 

could  not  depart  the  realm  without  the  kmgnl 
leave:  but  his  rfti£im^  of  them  for  hb  foreign 
service,  was  a  sufficient  licence  fbr  them  td 
dtepart  the  realm  with  their  several  captaitk». 

And  fbr  the  true  and  notable  merchanii 
excepted  in  the  statote,  they  are  the  same  with 
the  noted  merchants  excepted  in  the  procli^ 
mation  of  41  E.  3,  who  were  the  merchants ef 
the  staple,  who  were  admitted  and  sworn  tS 
observe  the  hiw«  of  iht  stapYe ;  ttA  ^^M 


noB  decbffes  to  be  the  law  of  na- 
titt%  Oftctly  agrees  with  the  laws  of  this  king* 
dam;  for  all  strangers  came  hither  under  safe 
WBdaeta,  which  contained  both  the  king's  li- 
ecMoand  protection  of  them. 

Tlie  king  might  inhibit  fbreigners  from 
cbnwig  into  the  rMm^  alfd  might  rismand 
ibhi  wDcn  here. 

Magna  Gharta,  cap.  30.  which  is  s  general 
aafe'  conduct  to  morchaBts-stranffers,  reseires 
this  merooative  to  the  king, '  nisi  poUwe  nro- 
•WbhL' 

My  lord  Ccike,  in  his  comment  upon-  this 
dMipier,  S  Inst  5.  7.  admits  they  mk^ht  hare 
beea  pii»hibited  before  this  statute,  but  con- 
ffrnea  the  saving  of  this  prohibition  by  .act  of 
psrlianient.  ^ 

Wbicb  construction^  as  it  is  without  any 
fttmer  precedent  or  authority,  so  ii  is  against 
tlie  ooustant  stream  of  precedents  and  practice 


Rot.  Olatts.  24  H.  3,  dorso,  which  was  after 
this  statute,  the  king  sent  bis  writs  to  several 
nsyorsi,  eommaodbg  tliat  all  the  merchants, 
*  wra  montem,'  should  depart  the  kmgdom 
wSthin  a  month: 

And  in  the  same  roll,  dorso,  there  is  another 
writ  to  the  mayor  of  London,  giring  leave  to 
AfUMu,  Florentine  and  some  other  merchants, 
to  stay  till  the  feast  of  St.  Martin  m  the  year 
following'. 

And  uie  constant  practice  in  erery  kin^s 
RiBpD  smcO)  hath  been  both  by  prodamation 
and  orders  of  conncil,  to  command  foreigners 
to  defiart  the  realm. 

Bmdes,  the  construction  my  lord  Coke  puts 
Vpoa  it,  makes  the  clause  idle  and  elusory. 

That  one  act  of  parliament  should  proride 
for  a  saving  by  a  suoseqnent  act  which  of  itielf 
WOiddbckrepcnJed  by  the  former. 

So  where  an  act  of  pariiament  prohibited  fo- 
idjpnen  to  c^e  in,  the  king  by  his  sate  con- 
ds^  BEwfat  licencethem. 

Hie  Commons  in  parliament  1 H.  5.  ptay, 
That  the  statute  made  by  Henry  4,  for  avoiding 
sf  stnngers  ont  of  the  rodm,  might  be  put  in 
*  lb.  Tbe  king'  mnts  it,  saving  his 
tiae  to  license  whom  he  pleases.  The 
replied,  *  Thcfr  intention  wis  no 
t  nor  ever  ahonid  be  by  the  graoe  of 
^  Osd,'  1 H.  5.  No.  IS.  Rolls  Prerogative,  180. 

This  migllt  Ibtthef  *pp«ftr  by  the  sevend 

^^  iBii3eforthieiiivioMilo  SMnkihAof 
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The  oidy  authority 4NrQdiKied  is  Ihe  epinioa 
of  Fitzherbert  in  Nat.  Brev.  fo.  85,  wbet^  the 
words  of  Fitzherbert  are,  *  That  by  the  ooorw 
*■  of  the  common  law,  every  man  may  go  oat 
<  of  the  realm  for  merchandize,  or  travel,  or 
'  any  other  cause,  as  he  pleases,  without  de- 
*•  mandiogr  licence  of  the  lung,:  and  ^^^^  n«t  be 

*  punished  for  it' 
By  this  opinipD,  the  libertv  the  subject  hsi 

to  travel,  or  to  go  for  any  other  cause  beyond 
sea,  is  the  same  as  to  trade. 

And  tliis  opinion  imports  no  more  than  a  bare 
impunity,  mat  the  common  law  made  no  ex- 
press provision  against  it,  so  as  to  punish  it  st 
an  offence  at  common  law,  but  len  it  to  the 
discretion  of  the  king  to  prohibit,  or  permit,  as 
he  should  see  cause.' 

That  this  was  the  meaning  of  Fitzherbert, 
and  that  .he  did  not  intend  any  right  the  com- 
mon law  gave  the  subjects  to  sfo  beyond  sea, 
but  only  that  the  common  law  was  siloit 
therein,  and  left  it  as  a  thiufi;  indiflTerent,  an- 
tecedent to  the  king's  inhibition ;  is  evident 
both  by  Fitzherbert,  ill  the  same  place,  and 
the  co-temporary  opinions  of  the  sages  of  that 
time. 

For  immediately  Fitzheibert  explains  his 
opinions,  that  because  every  subject  is  bound 
to  defend  the  king  and  the  realm,  the  king  at 
his  pleasure  may  command  the  subject  not  to 
fi^o  out  of  the  realm  without  his  licence ;  andif 
they  do  contrary  thereto,  they  shall  be  fined  lor 
their  disobedience. 

Here,  by  Fitzherbert,  that  liberty  which  he 
had  asserted  for  the  subject  to  trade  or  travel, 
as  it  was  equal,  so  it  might  be  equally  restrained 
by  the  king  at  his  pleasure. 

All  the  Judges  at  that  time  were  of  the  same 
opinion. 

•  Mich.  1  Eliz.  Dyer  165;  in  an  assembly  of 
the  judges  and  otheis,  the  question  is  fully 
stated,  whether  a  subject  generally  might 
withdraw  his  person  out  of  the  kingdom,  for 
merchandize,  travel,  or  other  cause,  bvdie 
sole  licence  or  permission  of  the  common  law  ? 

The  Question  is  not  put  upon  any  right  the 
subject  bad  to  go,  but  upon  a  bare  pei;niis8ioD 
at  common  law. 

For  all  thejudges  agreed  with  Fitzherbert, 
that  the  king  mi^t  prohibit  them. 

And  Fitzlierliert's  opinion  for  such  permis- 
sion only  is  urged  i  and  at  that  time  left  with 
a  quKre  upon  it,  without  any  allowance  of 
sucn  permission  from  the  judges,  but  seem- 
ingly to  the  contrary* 

But  afterwards  Mich.  12  and  13  Elfz.  Dyer 
296,  a  particular  case  of  a  m^chant  that  went 
beyond  sea  to  live^  and  not  tor  mercliaQdize, 
without  the  king*s  licence,  came  before  the 
judges  ;  and  it  was  debated  before  the  judges 
of  both  benches,  and  the  chief  baroo,  upon 
thispoint, 

^vhether  it  were  an  oflence  punishaMe  at 
common  law? 

Two  of  the  judges  held  it  to  be  an  offence, 
and  that  the  common  law  did  prohibit  it. 

the  rest  cf  the  judges  concurred  with  Fita- 


to  reptttr  thither,  and  bqC  elsewhere, 
without  the  king'j  special  licence,  as  I  shall 
afterwards  shew. 

By  the  statute  of  27  Ed.  3,  which  settled 
^e  laws  of  the«suiple,  cap.  23,  all  merchanta, 
as  well  aliens  as  denizens,  repairing  to  the 
staple,  are  re<|uired  to  be  sworn  bcjbre  tlie 
mayor  and  constable  of  the  staple.  After  the 
staple  was  at  Calais,  as -it  was  41  £.3,  and 
5  R.  2,  the  same  laws  of  the  staple  continued ; 
auid  these  merchants  are  iu  many  records 
taken  notice  of. 

37  H.  8,  cap.  15.  All  persons  are  prohi- 
bited to  buy  wool  in  Kent,  and  some  other 
coimties,  except  the  merchants  of  the  staple. 

Andl  Eliz.  csp.  13,^provide8,  It  shall  be 
lawful  for  the  merchants,  called  merchant- 
adventurers,  and  merchants  of  the  staple,  out 
«f  the  river  of  Thames  only,  and  twice  in  the 
vw  at  most,  to  ship  out  and  in  foreign 
pottoms. 

Now  41  E.  3,  and  5  R.  2,  the  etaple  was 
atCahiis,  and  all  the  tnerchants  of  the  staple 
were  bound  to  repair  thither  only,  and  had  a 
general  licence  so  to  do,  without  taking  of 
passports,  as  the  form  of  the  statute  of  5  U.  2, 
dbreoted. 

But  these  notable  merchants  were  restrained 
to  trade  to.  any  other  place  than  the  staple,  as. 
1  shall  after  shew. 

As  the  king  may  inhibit  any  of  his  subjects 
jgoine  beyond  sea,  so  he  may  at  any  time 
cecali  any  of  his  subjects,  under  penalty  of 
forfeiture  of  goods  and  lands,  during  life. 
Dyer  12, 8  parag.  10,  and  276,  aud  375,  3  Inst. 
179,  in  the  chapter  of  fugitives,  and  25  and  26 
Eliz.  Cater's  case  iu  the  Exchequer  Chamber, 
Leon.  fo.  9. 

Upon  these  grounds  it  is  evident,  that  the 
common  law  did  not  give  any  absolute  right  to 
the  subjects  to  trade  beyond  sea  with  foreicfn- 
.  era  ;  for  no  man  can  have  a  full  ri^ht  by  Taw 
to  any  thing  which  others  have  a  right  by  the 
same  law  to  hinder  him  of,  or  to  obstruct  him 
in  the  using  or  enjoyment  <^'it. 

And  Mr.  PoUexfen  did  rightly  observe,  that 


this  fundamental  right  of  the  king,  of  prohi- 
bitinfir  his  subjects  from  going  beyouu  sea, 
equsuly  respects  the  trade  with  Christian  na- 
tions as  witri  infidels  ;  for  both  have  a  right  to 
debar  the  English  from  trading  with  tbera,  as 
the  king  of  England  had  a  right,  at  common 
law,  to  retrain  his  subjects  withiu  the  realm 
irom  passing  over  the  sea  to  trade  with  them. 

Which  b  founded  upon  the  king^s  right  of 
protecting  his  kingdom,  which  could  not  be 
discharged  if  the  subiects  had  such  general 
right  as  is  pretended,  of  withdrawing  their 
persons  and  estates  as  well  to  infidel  as  Chris- 
tian countries. 

Andif  such  general  right  were  by  the  com- 
mon  law,  it  is  marvellous  ;  and  that  no  record 
or  book- case  can  be  found,  where  it  was  ever 
so  resolved. 

Notwitlistanding  great  occasion  has  been 
l^ven  in  all  times,  by  prohibition,  for  the  sub- 
ynd  to  have  aasertedl  sach  right ; 
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Mert,  maA  Md,  that  Wf«re  an  exjiresa  prohi* 

Wdb  by  the  king,  by  {NPMhaiatioii  or.mit,  it 

m  not  an  ofiteee  of  contenpl,  bat  (eft  by  tbe 

coDflMMi  law  as  a  thiag*  indifferent,  whicb  im- 

poiti  no  n^fat,  bat  a  baae  impuiiitT. 
But  allthe  jodgea,  after  a  probibitioD,  held 

haa  oflence  and  contempt  pnoiehable  at  com- 

wniaw;  whereby  that  point  is  settled  by  tbe 

opiaioa  of  Fitzherbert  and  tbe  judges  ot  that 

tne,  tfattt  at  the  OQusmon  law  liceDoa  was  bat 

a  bare  perDMaion,  impotting  only  impani^,  in 

thst  the  law  was  silent  before  an  express  pro* . 

Ubition  of  the  king,  which  is  the  lowest  degree 

«f  pervftittioa  taken  notioB  of  m  books  of  law. 
Grotias,  in  his  book  De  Jure  Belli  et  Pacis, 

Hb.  fe.  3.  No.  9,  defines  permission,  properly 

•0  called,  *  Permitsio  aotem  propria,  non  actfo 

'  est  Lioeis,  sed  actfonts  negatio,  nisi  quatenus 

'  sliod  ah  eo,  eai  permittitnr  obligat,  ne  Impe- 
*  dimeotum  ponat.' 

fiat  this  permission  of  tbe  common  law  goes 
notao  far  as  to  oblige  or  debar  others  from  ob- 
strocting  the  action,  which  may  be  impeded 
both  by  tbe  king  and  other  nations,  as  1  have 
shewn. 

It  curies  onljr  imponit^  with  it,  and  this 
liberty  of  haunting  or  nsiting  strangers  in 
amiQr,  something  resembles  that  liberty  which 
the  common  law  aUows  one  sub^t  towards 
another,  tiz.  a  finse  passage  to  his  hoase,  to 
apeak  or  treat  with  hiro,  which  sounds  only  in 
cneuoe  of  trespass,  and  may  be  prohibited  by 
dieiwner. 

9  Sd.  4,  lb.  4,  par»  15.  In  trespass  for  break- 
ing bis  boose,  the  defendant  pleaded  a  licence 
Iran  'the  plaintiff ;  who  reolied,  that  aiUr  the 
Keenoe  he  prohibited  the  dmndant  to  come. 

Far  be  the  licenoe  express  from  the  party, 
or  implied  by  the  law,  the  otvner  might  deter- 
nine  it  by  an  express  prohibition. 

Bnttboogh  the  common  law  did  not  expressly 
fffobibit  the  ^ng  beyond  sea  without  licence, 
so  as  to  punish  it  as  an  oflfence  criminatly,  yet 
it  did  dnoountenanoe  all  going  beyond  sea 
witbnat  the  king's  licence,  in  adjndging  their 
issoe  bom  theve,  after  such  a  departure,  aliens, 
and  not  in  heritable  to  the  English  laws  ;  as 
wan  resolyed  inter  Hide  &  Hill.  Hillar.  25 
Elin.  B.  Ks. 

S  Cro.  3.  That  if  Baron  and  Feme  go  beyond 
sen  with  licence,  and  tarry  there  after  the  time 
limited  by  the  licence,  and  have  issne  born, 
'  shall  be  aliens,  and  not  inheritable. 

I  those  powera  or  prerogatives  where- 
with the  common  law  entrnsts  the  king  for  tbe 
s  of  the  realm,  viz.  to  prohibit  and  re- 
re  aliens,  to  restrain  them  from  going,  and 
lo  recall,  his  own  subjects  when  gone  beyond 
sea; 

The  law  rests  the  sole  power  of  making 
Itngoea  with  foreirners  in  the  king  alone, 

Whieh  is  the  Sm  step  towarin  a  foreign 


The  cennnon  law  admitting  of  no  trade 
with  enafesies,  enemies  are  mads  ftiends  only 
by  pnblic  leagues  to  be  made  capable  of  being 

vou  x« 


ind  as  the  making  of  all  leagues,  so  t^ 
modelling  and  limiting  of  audi  leagnes  are  bf 
the  king  alone. 

As  it  is  to  be  observed,  that  no  leagnes  were 
ever  yet  made  for  an  unlimited  and  uniremal 
trade,  but  in  all  leagues  the  particular,  munici- 
pal laws  of  each  country  are  excepted  ;  as  ftv 
example,  salt  cannot  be  impsrtcd  into  France ; 
and  most  French  oommodkiss  are  restrsinei 
ftom  being  imported  hither : 

So  it  was  resolved.  Pascb.  36.  Eliz.  (4  Insti 
5.)  3  Inst.  Henry  de  Vale  and  Tomlinson,  upon 
a  seizure  of  Frsncb  goods,  and  a  complaint  ta 
the  council  upon  it.  That  tbe  laws  of  eitiMt 
kingdom  were  excepted  in  the  league. 

Much  less  doth  tne  l^g  in  any  leagoa  em* 
dude  or  build  up  bis  own  prerogative  towanlt 
his  own  subjects,  ip  granting  them  Keenoea 
to  trade,  or  in  restrsinmff  of  mem  from  going 
beyond  sea,  though  in  order  to  trade. 

Moreover,  the  rules  of  tbe  common  law  am 
not  adapted  to  determine  matters  of  ibraign 
trade,  neither  can  fbieignerB  be  presumed  ta 
have  cognizance  of  the  municipal  laws  of  thii 
kingdom. 

The  principal  part  of  foreign  trade  is  trans* 
acted  beyond  sea,  where  the  common  law  aan 
have  no  oo^isanoe,  hot  is  confined  within  tha 
compass  of  the  fimr  seas. 

The  law  was  so  strict,  that  an  obligation 
bearing  date  at  a  certain  pkoe  b^onS  sea, 
could  not  be  tried  in  England,  31  £.  4* 
fol.  74. 

Service  of  a  privy  seal  upon  a  sobject  be- 
yond  sea,  commandii^  him  to  r«^um,  when 
certified  into  Chancery^  and  sent  by  Mittimus 
into  the  Excheqner  for  seizing  of  goods  and 
binds,  is  not  traversible,  because  not  triable  in 
England,  9  Eliz.  Dyer  176. 

In  tbe  case  of  the  king  and  Cusack,  17  Ja« 
cobi,  Rolls  rep.  9  part.  fbl.  IIS.  Serjeant 
Davies  argueo  that  the  munidpal  laws  of  any 
realm  are  not  sufficient  for  oraering  the  af^ 
fairs  and  traffic  of  merchants. 

And  upon  this  ground,  when  the  staple  was 
removed  from  beyond  sea  to  several  towns  in 
England,  by  the  statute  of  97  te.  3.  it  is  pro- 
vided, That  the  trade  should  be  governed  by 
the  same  laws  it  was  before. 

And  by  7  Chap,  it  is  enacted,  <  That  aS 
'merchants  ooimng  to  the  staple,  shall  be 

*  ruled  by  •  the  law-merchant    of  all  thing* 

*  touching;:  the  staple,  and  not  by  the  common 
<  law  of  the  land.' 

Whereby,  in  negative  words,  the  common 
law  was  excluded  from  intermeddling  in  thn 
affairs  of  merchants  ;  as  not  proper  to  decide 
those  controversies,  and  whereof  ibreignerp 
couid  have  no  cognizance. 

By  all  which  it  appears,  that  the  common 
law  made  no  provision  for  foreign  trade. 

The  common  law  therefore  having  given  no 
right  to  the  subjects  to  trade  beyond  the  seas 
with  foreigners,  nor  prescribed  any  rules  ibi» 
the  managing  of  that  trade,  but  Idt  that  mat- 
ter  soleW  to  the  kmg,  for  the  best  profit  of 
his  peoples 
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It  may  be  firoper  ta  oosaider  upon  what 
AnodatioM  tke  foraign  trade  akands. 

The  foundations  are  two. 

%.  Lei^iieamade  by  the  Idnga  of  Enghmd 
with  foreign  prineea  and  states. 

S.  Royal  hceoces,  which  are  ehbcr  solely  by 
grant,  or  by  actof  parUament 

For  all  «cts  ot  parliament  in  matters  of 
M-erogative,  and  which  move  only  from  the 
King,  are  by  the  king's  grants  in  parliament 
VBtified  into  law. 

By  leagues,  foreigners  are  boand  by  public 
compact  to  admit  the  king's  subjects  to  a 
freeoom  to  trade  with  foreijepners  beyond  sea. 

I  have  already  spoken  of  leagues,  as  the  ne- 
cessary preparatory  to  all  foreign  trade,  and 
without  whidi  no  foreign  trade  could  be  en- 
lerpriied  by  the  subject. 

what  I  shall  add,  is  olily  concerning  the  ne- 
eessary  dep^dance  of  that  trade  upon  leejpfues, 
ID  its  continuance  and  regulation ;  if  the 
league  he  broken,  let  the  subjects  right  be 
what  it  will,  to>  trade  either  singly  by  grant,  or 
by  actof  parliament,  it  is  suspSaded,  and  after 
prodaroation  made,  becomes  unlawful  and  pu<- 
Bishable,  as  tcadinff  with  enemies. 

The  leagues  and  treaties  with  foreign  princes 
lot  trade  and  commerce,  whereof  the  sole 
Mwer  is-  in  the  king,  to  hind  the  subjects  of 

'fhey  are  the  only  laws  betwixt  nation  and 
nation  to  direct  their  tsade  and  commerce  by. 

And  by  the  said  leagues,  trade  may  be  limited 
io  oertam  places  and  commodities,  or  other 
restrictions^  as  the  two  princes  shall  aeree 
«pon,  who  are  the  only  masters  of  their 
leagues. 

A  clear  and  full  instance  of  this,  is.  in  the 
leagues  for  trade  with  Flandei-s  and  the  low- 
conntries,  between  the  kings  of  England  and 
the  dukes  of  Burgundy;  whereby  the  staple 
was  settled  at  Bruges;  and  Uiat  no  wools 
should  be  sold  in  Flanders,  but  what  came  t»ut 
«f  England;  and  tbat  no  English  doth 
•hould  be  sold  in  Flanders^  on  pain  of  for- 
feiture. 

•  SI  £.  3.  Complaint  was  made  in  parlia- 
ment by  the  merchants  of  seTeral  abuses  com- 
mitted oy  the  men  of  Bruges,  in  restraining 
cur  merchants  from  selling  their  wools 'to 
whom. they  pleased  at  Bruges;  and  prayed 
remedy. 

.  The  king's  answer  was  that  the  ordinance  of 
Ihe  staple  should  ^  viewed,  and  that  Thomas 
Michelbonie  with  whom  the  patent  touching 
that  ordinance  was,  be  called  to  bring  the  same 
with  him,  and  some  of  the  merdiants  of  the 
country,  who  best  understood  this  matter  ;  and 
the  king  by  addce  of  his  council  woukl  pro- 
fide  remedy  ;  Rot  Pari.  31  £.  3.  nu.  10. 

22  B.  3.  Another  complamt  is  made  in 
parUament  against  the  m»  of  Bruges,  for  pro- 
Btbitittg  the  merchants  to  buy  staple  wares 
here,  Mid  pray  redress. 

The  king  answers  that  he  wiQ  speak  with  the 
Flemi^  ambassador  about  it,  22  £.  3.  nu.  13. 

%  H.  6.  AgrieroBB  cQSiplaint  madein  par-r 


liament  against  the  men  of  Fknders; 
though  English  merchanta  obcerred  tbeaacieiii 
leagues,  that  no  wools  bat  English  shookl  he 
sold  in  Fbmden,  and  no  ^igfish  ckrth  aoM 
there;  yet  they  permitted  the  wools  of  Scot- 
land.  Catatonia,  Arragon  and  Spain,  to  be  cold 
there,  and  prayremmr. 

The  kmg  answers,  that  sear^b  shall  he  made 
for  the  alliance. 

And  upon  the  like  complaint,  9*  H.  5.  the 
commons  pray,  the  king  would  pleaae  to  treat 
with  the  duke  of  Burgundy,  that  no  other 
than  English  wook  should  be  mannfhctared 
there,  or  that  the  Enghi^  might  sell  their  doth 
there. 

The^  kmg  answers,  he  wooM  treat  that  the 
English  cfoths  might  be  there  sold.  BoBs 
Prerogative,  1  fb.  14  title.  League. 

But  this  treaty  came  to  httle  purpose,  tiO 
after  the  acta  of  parhament  were  maae,  27  H. 
6.  cap«  1.  (20  H.  6.  cap.  4)  4  £.  4.  cap.  5. 
for  exdudiiw  all  the  commodities  of  Flandas, 
until  the  duke  of  Burgundy  recalled  his  pre- 
damation  for  banishing  dcths  out  of  hi»  do- 
minions. 

Those  statutes  produced  «  firm  feagvebe- 
tween  the  Ungs  and  the  duke  of  Bumrady  ; 
who  in  the  record  is  called  the  duke  of  Haasi 
or  of  theStyU-yard,from  the  merchanta  his 
subjecta,  who  had  long  in  England  obtained 
those  names. 

By  that  league  a  ftee  trade  for  doth  was 
agreed  upon  tor  the  English  merchanta  in 
ganders  to  continne  for  ever  ;  and  the  i^iDg 
confirmed  to  the  snlgecte  of  the  duke,  as  well 
the  liberties  granted  by  Edw.  1.  to  merchants- 
strangers  in  general,  by  his  Charta  Mercatoria  ; 
as  those  granted  by  Edw.  2.  to  the  merchanta 
of  the  Styll-yard  m  particuhir :  whkh  league 
was  confirmed  in  parliament,  13  E.  4.  nu.  2. 

These  leagues  mav  suffice  to  shew  the  de- 
pendance  foreign  trade  hath  upon  leagues,  as 
to  iU  continuance  and  regulation. 

By  this  league  the  staple  at  Bruges  was 
taken  off,  and  liberty  granted  to  the  Enffiish 
merchanta  to  sell  their  doths  in  any  part  e?  the 
duke's  dominions. 

Who  these  English  merchanta  were,  I  shall 
in  this  place  only  make  a  short  remark ;  tbat 
they  were  the  company  of  merchant-adven- 
turers, erected  and  licenced  Ibr  the  better  regu- 
lation of  trade  ibr  wool  and  doth,  beyond  the 
seas,  by  letters  patent,  1  Feb.  8  H.  4.  and 
confirmed  by  other  letters  patent,  1  Oc|.  1  H. 
5.  which  I  sluUl  speak  more  largely  te^  when 
I  come  to  shew  the  constant  poasesflMnthe 
crown  hath  had  of  lioensmg  corporations  far 
foreign  trade,  ezdusive  to  others. 

The  other  foundation,  upon  which  aU  foreign 
trade  stands,  are  royal  hcences. 

I  before  shewed  that  the  tioence^  which  the 
common  law  gave  to  trade  with  foieigtienf 
was  no  sure  fomidation  of  trade ;  becaase  it  . 
might  by  law  be  intermpied  by  the  long,  m 
did  in  ita  nature  import  no  more  than  n  we 
impunity. 

But  where  the  king  giantt  lioenMtQ  w 
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Whi^li areeither  hy  gitnl oaly, or  by  act 4>f 
piriiuiMQt.  I  will  first  consider  thase  that  are 
wjy  by  the  king^s  grants. 

Tkat  as  tbe  ki^ff  may  at  conuaoQ  lair  pro* 
Ukit  any  of  his  subjecis  to  go  beyond  sea,  so 
thst  he  laay  liceace  them  to  go  for  trade  or 


The  writ  of  Se  exeat  Regnum,  sod  several 
fwina  oflicences  in  tbe  lU^ter^  fol.  190.  and 
■Mllilttdes  of  other  authorities  make  it  out. 

Hie  king  may  grant  such  licences,  not 
only  where  himself  may  prohibit,  but  where  the 
eooMiioa  law,  and  acts  of  parliament  do  pro- 
hibit. 

Alien  enemies  are  prohibited  by  the  com- 
■MO  law  to  come  within  tbe  realm  ;  yet  the 
king  may  licence  them  to  come  by  lus  safe- 
condnct,  as  fuiiy  appears  by  4he  statutes  made 
ibr  the  observation  of  safe-conducts. 

And  it  is  obserrahle,  that  such  safe-conducts 
pot  tbe  alien  enemy  into  the  condition  of  an 
alien  amy,  as  fiUly  under  the  king's  protection 
doffkig  the  contioaance  of  his  safe-conducts. 

N^salject  could  seize  his  goods  or  injure 
his  person,  hot  he  was  punishable  for  it,  both  at 
the  anit  of  the  king,  and  of  the  party. 

For  before  the  statutes  made,  conservators  for 
truces  and  safe-oonducts  were  appoint^,  m- 
peara  by  a  leoord  of  this  court,  Pasch.  13  £. 
3.  Banco  Regis,  Rot  12.  which  1  shall 
hare  occasioD  to  make  ilse  of  to  another  pur- 


Aiid  that  such  an. alien  enemy  may  bring 
kis  pcTPOoal  actioa  ftbr  debt,  or  any.  iqinry*  ap- 
pears by  tbe  case  of  John  Douglas,  a  Scotcb- 
maa,  90  £.  4.  fbl.  0.  PI.  6.  and  Moore,  431. 

The  kinjgf  may  liceace  his  subjects  to  trade 
with  enemies  prohibited  by  common  law. 

And  Ibr  licences  to  come,  go  and  trade  both 
within  and  without  the  realm,  against  express 
acte  of  parliaments,,  the  instances  are  infinite. 

Rat  lor  tbe  better  methodizing  of  these,  i 
Aall  make  uae  of  precedents  and  authorities, 
t9  make  out  the  exercise  of  the  king's  preroga- 
ttve  in  all  times,  as  to  matters  reuiting  to  fo- 
icirn  trade. 

I  shall  reduce  what  I  have  to  offer  under 
these  htado; 

First,  That  the  staples,  which  were  the  public 
marts,  for  all  mevcbanlB  to  resort  to,  were  at 
fint  settled  only  by  the  kings  of  this  realm,  an- 
tecedent to  uiyact  of  parliament. 

Secondly,  That  after  the  staple  was  este- 
Uisbed  at  Calais  by  act  of  parliament ;  tbe 
Inii^  gave  licence  to  trade  to  other  places, 
vhicb  no  sttlject  couU  do  without  such  li- 


ThinUy,  That  the  regulation  and  managery 
sf  foragn  trade  in  all  cases,  where  acts  of  par- 
Eimenl  have  not  particulari  v  interposed,  have 
been  raided  and  governed  by  the  king's  pre- 
ia||au«e,  both  in  |MUint  of  kcenoe  and  inhi- 


bition. 


First  head:  Astoaettliog  the  staple  jnthe 


oflbwign^priBcsB,  asm  the  inatanca 
of  Bruges :  that  must  be  done  by  leagues,  nor 
^can  it  otherwise  be. 

But  the  appointing  of  the  staples  in  EngUnd, 
or  in  the  foreign  dominions  of  the  king,  was 
at  first  by  the  kinr  alone. 

This  is  express^  so  declared  in  the  recital  of 
the  statute,  3  £.  3.  cap.  9,  whereby  merchants- 
strangers,  &c.  have  liberty  granted  them  to 
trade  in  England,  according  to  the  form  of  the 
great  charter. 

By  merchants-privy, '  distinguished  from 
merchants-strangers,  in  this  law,  are  plainly 
intended!  the  mecchants  of  the  king's  toieign 
dominions. 

The  Irish,  who  hv  Ordinate  pro  StatuSe  JBi> 
bemiie,  17  £.  1,  had  liberty  granted  them  to 
traffic  into  England,  so  as  they  ^ve  seonritv 
not  to  go  unto,  nor  commene  with  Scotland, 
nor  other  the  king^'s  enemies. 

And  the  Gascoigners,  and  other  the  Ung't 
subjects  in  France,  who  luul  divers  Ubcrties  of 
trade  granted  them  by  the  king;. as  appeals 
by  a  dilierence  between  them  and  the  Lan* 
<wners,  decided  judicially  in  parliament,  flO  S. 
l,jMrl.fol.  180,and  130. 

That  by  merchants-privy  is  tohe  undantooA 
of  the  king's  foreign  subjects,  1  collect  from 
the  reference  this  law  hath  to  Bfagna  Chasla, 
which  concerned  only  foreign  merchantof' 
whereby  tbe  kmg's  power  to  restrain  them  waa 
reserved,  and  consequently  was  ^reserved  by. 
this  Uw ;  as  is  taken  notice  of  by  an  act  not 
printed,  8  £.  3,  num.  80,  that  the  stople  waa 
during  the  kind's  pleasure,  and  the  king  re- 
voked the  stopfe,  giving  merchant-stranrani 
liberty  to  buy  any  s|taple-wares,  1  £.  3.  VnL 
Rot  pars  9 and3.  Mem.  84. 

A  commiBsion  issnes  to  the  mayor  of  tarnkm 
to  put  in  execution  the  orders  made  by  £.  9. 
ibr  establishing  the  staple  in  several  counties  of 
England,  and  for  the  rule  and  government  of 
merebai^. 

By  27  E.  3.  can.  1,  the  staple  waasettled  in 
several  towns  in  England. 

But  that  law  had  no  words  to  bind  the.kinjg^'t 
prerogative  to  remove  it:  and  of  that  .•opinion 
was  the  parliament,  38  E.  3,  whase  the  Com* 
mens  pray  that  thesta^e  may  always continiin 
in  England. 

The  king  answers,  it  shall  continue  till  thn 
next  parliament 

The  first  of  March  in  the  same  year,  tha 
king  remised  it  to  Cahiis ;  but  43  £.  B.  cap.  1. 
because  of  a  war  that  broke  out  with  Fnino^ 
it  i^  brought  back :  the  act  recites,  that  it  had 
been  removed  to  Calais  by  the  king,. for  tha 
It  of  the  realm  and  ease  of  the  mercbanto  af 


47  £.  3.  au.  17.  The  CommoDs  pray  tlmt 
the  staple  may  be  only  kept  at  Calais,  and  that 
no  frrant  be  made  to  tne  contcary . 

Tlie  king  answers,  thai  he  will  anpomt  thn 
stople,  as  by  the  council  he  shall  think  best 

1  K.  8.  nu.  98.  The  CoBunansvn^  to  know 
where  the  staple  shall  be»  if  Cahift  bq^  b» 


I 
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By  the  constitution  of  these  staples,  mer- 
chants were  not  only  liceoced,  but  obliged  to 
repair  thither,  and  VestraiDed  to  export  their 
staple- wares  to  any  other  place. 
^  And  althougb  many  statutes  were  made  to 
fortify  and  strengthen  the  sta])1e,  by  creatiog  a 
forfeiture  of  all  staple- wares,  if  carried  to  aoy 
othor  place ;  yet  by  the  records  I  have  produced, 
it  is  manifetpt  that  the  sole  appoiniraent  and  or- 
deriDfl^  of  the  staples  was  in  the  kinj^,  and  that 
by  toe  acknowledgment  of  several  parlia- 
ments. 

2  H.  5.  cap.  6.  provides,  that  merchandizes 
of  the  staple  shall  not  be  exported  to  any  other 
place  without  the  king's  licence,  befbrebi-ought 
te  the  staple,  on  pain  of  forfeiture. 
.  9  fi.  (>.  cap.  4,  provides,  that  all  staple- wares 
shall  be  carried  to  Calais,  so  long  as  the  staple 
is  there. 

And  8  H.  6,  cap.  17.  provides,  that  if  mer- 
ohants  export  the  merchandizes  of  the  staple  to 
soy  other  place,  the  merchandizes  shall  be  fbr- 
iejled;  e:mpC  the  merchants  of  Jeane  and 
Venice.  And  cap.  27.  several  licences  granted 
Ky  the  king  to  export  to  other  pkces  are  re> 


What  these  staple -wares  were,  is  fit  to  be 
known,  they  oomprebending  the  greatest  part 
«f  the  native  commodities  of  this  realm',  that 
were  merchandizable  in  foreign  parts. 

By  the  statute  of  the  staple,  27  £.  3.  the  sta- 
fle-Avures  are,  wools,  leather,  woolfels  and  lead ; 
to  these  are  added,  by  a  statute  made  60  £.  3. 
tin,  worsted,  butter,  cheese,  feathers,  and  many 
eCher  commodities. 

This  statute,  though  it  be  not  printed,  yet  is 
and  a  " 


notice  ofasastatutfe  and  a  law  of  the 
liaple,  by  the  statute  of  3  H.  6.  cap.  4.  where- 
by hotter  and  cheese  are  recited  to  have  been 
nade  staple- wares  by  this  law. 

The  record  is  50  E.  3.  nu.  20.  (or  200.) 
where  the  Commmis  of'the  town  of  Calais  pray 
that  the  staple  may  be  holden  only  there : 

•  Which  the  king  grants,  that  it  shall  be  hol- 
den only  there,  and  no  where  else  beyond 
asa;  as  well  of  all  ancient  staple- wares,  as 
•f  tin,  worsted,  butter,  cheese,  feathers,  &c. 

The  staple  was  several  times  removed  by 
R.  2,  but  from  21  R.  2.  it  continued  at  Calais, 
till  that  town  was  taken  by  the  French.  ' 
'  By  all  whicfarit  is  manifest,  upon  what  slender 
grounds  the  statute  of  15  £.  3.  cap.  3,  that  the 
•eas  be  open  to  all  merchants  to  pass  where 
they  please,  was  urged  and  insisted  upon  to  be 

•  law  in  force,  or  to  have  any  induende  upon 
this  ease. 

For  besides  what  Mr.  Solicitor  truly  observed, 
that  it  was  made  for  a  special  ourpose,  to  take 
•if  the  present  staple ;  to  which  all  merchants, 
as  well  foreign  as  English,  were  confined  to 
eany  thdr  goods,  and  was  of  the  same  pur- 
port, as  the  statute  of  8  E.  3.  nu.  20.  1  before 
mentioned,  which  opened  the  then  present 
ilaple. 

For  by  the  lereral  laWs  I  have  mentioned 


f^rlizing  and  fteengidiennigior  the  Maples,  the 
statutes  of  18  E.  3.  was  absohitely  repededand 
set  aside. 

As  to  ail  English,  Welsh  and  Irish,  by  the 
statute  of  27  £.3.  lor  setllii^  the  staple  in 
Enp^land,  by  chap.  1.  whereof  all  EneMmen, 
Irishmen,  and  Welshmen  are  expressly  prohi- 
bited to  export  any  staple-wares ;  and  liberty 
given  only  to  merchants- strangers  to  do  it. 

And  by  3  Chap,  it  is  made  felony  for  tiie 
English,  Irish,  or  Welsh  to  export 

And  when  the  staple  was  returned  to  Calais, 
it  was  a  forfeiture,  as  I  have  shewn,  to  export 
those  wares  to  any  other  place  without  express 
licence ;  for  that  'the  Jllare  Liberum^  by  the 
statute  15  E.  3.  became  Mare  CUtusum  loag 
since  by  many  subsequent  laws,  and  not  to  be 
openedbut  by  a  royal  licence. 

1  H.  5.  nu.  40.  The  Commons  pray  all 
merchants  may  export  to  any  place  beyond 
the  seas,  or  import  any  goods  except  goodi  sf 
the  staple. 

The  king  answers,  he  will  advise  with  bis 
council. 

The  parliament  did  not  insist  upon  any  right 
by  15  £.  3,  but  prayed  it  as  an  act  of  giace^ 
and  were  modest  in  their  request,  that  the  ge- 
neral licence  desired  might  be  restraioed  to 
merchandizes,  which  were  not  staple  commo- 
dities, yet  it  was  denied  by  the  king. 

17  R.  2,  nu.  15.  Several  towns  in  the  Weit 
prayed  they  might  carry  their  wool  inte  Nor- 
mandy. 

The  king  answers,  let  them  repab  to  Calsis 
as  is  appointed. 

18 11.  6.  nu.  50.  The  Commons  pray  that 
every  merchant  may  lawfully  trans|ioK  all 
manner  of  hides,  calves,  skins,  coney  felts  and 
tallow,  to  what  place  him  lUcetb,  other  tbao  to 
Calais.    Which  is  denied  by  the  king. 

By  18  H.  6,  cap.  6.  Liberty  is  given  to  ci- 
port  butter  and  cheese  to  any  other  place  be- 
sides the  staple,  in  amity  with  the  kmg,  pro- 
vided the  kin^"  may  restrain  the  same  whea  it 
shall  please  him. 

Where  was  the  force  of  15  E.  3,  if  M 
minute  a  thing  as  butter  and  cheese  couW  bM 
be  freely  exported  without  an  express  statute? 
And  that  it  is  obtained  upon  such  urgent 
reasons  as  are  mentioned  in  the  statute,  and 
granted  too  but  conditionally,  with  a  saving  oi 
the  king's  right  to  restrain. 

This  may  suffice  tor  making  out  the  iW 
head,  that  the  staples  to  which  all  mcrchaatt 
are  obliged  to  repair,  were  principally  io^Urted 
and  appointed  by  the  king  akme ;  and  that  the 
statute  of  15'  E.  3,  is  wholly  repealed  by  the 
laws  for  settling  the  staples.  ^. 

Secoud  head  ;  in  the  next  ptace  I  *Wl  «J* 
some  authority  to  make  out  the  king's  undoijK- 
ed  right  to  mnt  liberty  of  trade  to  other 
places,  after  the  staple  was  fixed  at  Calais. 

My  lord  Coke  in  4  Inst.  282.  is  much  in  we 
right,  in  affirming  the  staple  was  contuitie« 
at  Calais  above  200  years,  though  *»«**^' 
taken  in  another  assertion,  as  I  bate  niuy 
shewed. 
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Tint  keooUliiotbereinoTed  botby  act  of 


Botl  will  admit  the  staple  at  last  fixed  at 
OiIbs,  by  31  R.  S,  and  strengthened  and 
ftoeed  under  the  penalty  of  forfeitare  the  of 
fMMk,  by  the  statotes,  2  H.  $,  and  8  H.  6. 

Yel  the  Jrings,  by  the  prerogative,  did  and 
B^bt  lawfidJy  grant  licences  to  trade  to  other 
phcGs. 

I  will  Bol  here  trooble  yon  with  the  general 
ietrotoflT  of  dispensation  with  penal  laws,  though 
Mr  iiooks  are  fall  of  it,  and  determine  in  favoar 
oftbe^vwn. 

But  I  shall  confine  myself  to  instances  of 
fereign  trade,  wherein  it  will  appear,  by  what 
I  have  already  mid,  and  shall  Ikrther  offer  that 
the  crown  had  a  pecitliar  prerogative  not  dis* 
voted,  or  drawn  mto  question  in  any  times  till 
sflate. 

Hie  men  of  Berwick  and  Newcastle  have 
had  sach  Hcenoes  granted  them,  which  being 
foand  detrimental  to  the  king's  revenue,  arising 
it  the  staple,  were  reroked  by  act  of  parliament 
8H.  6,  cap.  31. 

flO  fl.  6,  cap.  4.  Denisens,  who  shall  take 
lioences  to  export  to  any  place  but  the  staple, 
shall  pay  alien  duties. 

Here  the  king's  right  to  grant  such  licences 
■  acknowledged  by  the  paniamsnt ;  27  H.  d, 
cap.  1.  upon  complaint  of  the  king's  ofiicerB  in 
pariiameBt,  that  by  the  multitude  of  licences 
to  export  elsewhere  than  the  staple,  the  re- 
venue of  the  staple  was  sunk  from  68,000/.  tier 
aan.  to  13,000?.  per  ann.  aill  licences  before 
granted  are  vacated. 

In  the  year-book,  S  R.  2,  fol.  12.  pari.  16. 
and  1  H.  7,  fol.  3.  A  licence  granted  to  the 
town  of  Water^brd,  to  carry  goods  of  the  staple 
where  they  pleased,  is  allowed ;  the  Irish  being 
bound  tothe  staple  as  well  as  the  English. 

1  H.  5,  n.  15.  which  1  before  mentioned, 
the  Commons  allowed  of  the  king's  prerogative 
la  lieense  strangers  to  come  into  England,  tho' 
prahibited  by  act  of  parliament. 

Where  the  statute  15  H.  cap.  S.  prescribed 
aferm  of  safe  conduct,  yet  it  was  resolved  the 
kuig  might  grant  them,  as  before  at  common 
law:  Ed.  4.  fol.  33. 1. 840.  and  13  £.  4,  fol.  9. 

Where  by  1 E.  3,  cap.  20.  the  exportation  of 
all  sorts  of  com  was  prohibited,  except  to  Ca- 
hus  and  Gascoign. 

Several  indictments  were  preferred,  36  Edw. 
3,  against  John  Lamb,  Andrew  Tavemer,  and 
sererel  other  merchants,  for  exporting  great 
quantities  of  com  and  grain.  They  severally 
pleaded  the  king's  licences,  mentioning  the 
qnaotities,  ami  m  some  of  them  the  certain 
places  to  which  the  com  was  to  be  carried  ; 
but  in  others  generally,  *  ad  quascunque  partes 
'  exteras,  pnaeter  illas  qus  de  Mumtia  K^s 


Which  are  allowed.  Treasury,  Int.  PI. 
Coronie  et  Totum,  36  £.  3. 

Whereas  5  Bltz.  prohibited  the  exportation 
of  sheep-skins. 

Hillary,  3  /ac.  1,  Shaw  brings  his  action 
againat  fiavres  upon  that  Statute. 


The  defendant  pleads  a  licence,  IQtfa  May, 
31  Eliz.  to  GilbeTtliee,  his  ladors,  exebntors, 
deputies  and  assignees,  to  export  sheep- skins 
for  ten  years,  not  exceeding  800,000  in  amy 
one  year ;  if  it  happened  by  any  restraint,  or 
any  other  cause,  they  should  not  export  that 
nomber ;  and  pleads  that  Lee  assigned  to,  and 
nominated  Scot  to  execute  the  letters  patent, 
with  the  contingent  clauses :  And, 

That  Scot  assi^  to  the  defendant,  withoot 
any  express  mention  of  the  contingent  clause, 
and  pleads  he  was  hindered  during  the  term ; 
and  justifies  fi)r  the  exportatk>n  af&rwards. 

All  the  court  held,  that  this  was  a  dispen* 
sation  the  king  might  grant  to  Lee,  the  fir^ 
patentee. 

But  judgment  was  giiren  against  Kawes  the 
defendant  upon  these  reasons : 

First,  Because  being  a  dispensation,  it  is 
not  assignable. 

Secondly,  That  though  Scot  might  have  the 
benefit  thereof,  as  nominated,  yet  he  could  not 
nominate  over. 

Thirdly,  The  adyantage  of  the  fnture  con- 
tingent is  not  assi^able,  Hillar.  3,  et  Pasch. 
4  Jac.  Banco  Regis,  Ro.  128.  Hale's  Common 
Place,  tit.  Monop.  cu.  3.   ^ 

Third  Head ;  in  the  last  place  I  shall  shew, 
that  the  r<.^Iation  and  managery  of  the  fo- 
reign ti-ade,  in  all  cases  where  acts  of  parlia- 
ment had  not  particulariy  interposed,  hath 
been  guided  and  governed  by  the  prerogative 
of  the  crown,  both  in  point  of  ficence  and  pro- 
hibition. 

That  the  foreign  trade  was  at  first  transactefl  - 
and  carried  on  by  foreigners,  is  most  evident 
from  Magna  Charts,  which,  as  to  this  trade^ 
provides  only  for  foreign  merchants. 

And  if  any  English  had  at  that  time  exer- 
cised such  crafi,  or  had  had  the  least  pretence 
tlieretf ;  no  doubt  can  be,  but  the  Great  Charter 
of  their  liberties  would  have  made  some  nro- 
vision  for  them,  as  well  as  fi)reignei8 ;  wbid^ 
it  doth  not. 

The  Statute  of  Acton  Bumell,  13  E.  1,  in- 
troduced the  Statute-Merchant  for  the  benefit 
of  merchant -strangers,  for  the  more  speedy 
recovery  of  their  debts. 

For  the  only  mischief  the  Statute  takes  no- 
tice of,  was,  that  the  merchants  withdrew 
themselves  from  coming  into  the  realm  with 
their  merchandize,  because  there  was  no  speedy 
law  provided  for  recovery  of  their  debts. 

I  have  not  met  with  any  footsteps  of  any 
record  to  make  it  out,  that  in  the  reigns  of 
£.1,  or  £.  2,  or  before,  any  English  mer- 
chants ever  enterprized  the  foreign  trade. 

But  in  those  kings'  rei^s,  the  foreign  trade 
was  managed  by  the  king's  charters  to  fo- 
reigners; for  though  Magna  Charta  gave  a 
general  safe-conduct  to  merchant-strangers, 
yet  the  king  might  proliibit  them,  and  after 
such  prohibition  might  license,  as  I  have 
shewn  he  did. 

And  therefore  the  foreign  merchants  had  a 
recourse  to  the  king's  charters,  viz.  Charta 
Mercatoria,  by  £.  1,  and  the  diarter  to  tiie 
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of  the  Haws  or  the  Stfllyard, 
wbieh  I  have  t^eationed. 

And  6  £.  3,  the  Gascoigjtiera  foaiuied  tbem- 
«eive8  in  their  diiference  with  the  city  of  Lon- 
^n,  ^0£.  1,  upon  their  privileges  granted 
Ihem  by  die  kings  of  England. 

Indeed  the  men  of  Guernsey,  33  H.  3,  ob- 
tained a  licence  from  the  king  to  them  and 
their  heirs,  freely  to  fish  and  to  sell  their  fish 
in  aay  of  the  king's  dominious  thrice  in  the 
week,  betmreen  the  feasts  of  Michaelmas  and 
Easter  j  Par.  Roll.  32  H.  3.  mem. 

The  earliest  attempt  towards  a  forci|ifn  trade, 
I  find  enterprized  by  the  English,  is  the  fish- 
Ine  trade  upon  the  seas,  11  £.  3. 

Ai  which  time  the  king  granted  licences  to 
the  men  of  Yarmouth,  Scarborough,  Whitby 
and  Dunwicb,  to  them  and  others  repairing  to 
those  towns  to  fish,  to  fish  in  the  sea  with  ves- 
sels of  thirty  tuns,  '  Quibuscunque  inhibition' 

*  seu  Mandatis,  MS.  in  contrarium  factis  non 

*  obstantibus ;'  RoL  Ciau^,  11  £.  3,  pars  se- 
Gunda,  Membr.  35. 

ThoQ^h  these  licences  were  intended  only 
to  extend  to  the  narrow  seas,  whereof  the  do- 
minion was  in  the  king ; 

Yet  by  colour  of  these  licences,  the  English, 
about  the  latter  end  of  H.  4's  reign,  made 
fishing  voyages  to  Iceland. 

Whereupon  H.  5,  at  the  instance  of  the 
subjects  ot  the  kiog  of  Dennuirk,  prohibited 
the  English  to  fish  there. 

And  wercupon  the  parliament,  3  H.  5a)rayed 
that  it  might  be  enacted,  that  the  English 
night  freefy  fish  there. 

Which  was  denied  by  the  king,  3  H.  5,  nu. 
33.  Bolls  Prerog.  170,  whereby  it  is  evident, 
they  had  no  right  to  do  it ;  but  that  the  king 
might  prohibit  them,  it  being  a  foreign  traffic, 
wherein  no  act  of  parliament  had  made  any 
provision. 

Afterwards  the  same  king,  in  the  5tb  year 
of  his  reign,  granted  licences  to  Geoffery 
Pamping  and  John  Hastings,  of  Yarmouth ; 
JohU'StatviU  and  Richard  Pais,  of  Wintei-ton ; 
William  James  and  William  Marriot,  of  €o- 
rowmere;  to  go  verms  Partes  exUras  to  take 
fish.    And, 

That  every  one  of  them  might  employ  two 
ships  called  doggers^  to  take  fish  and  bring  it 
into  England  by  themselves,  attornies  or  ser- 
vants.    Par.  Rot  5  H.  5.  membr.  34. 

E.  1.  before  any  Statute  made  therefore  by 

Erodamatiou,  prohibited  the  exportation  of 
orses,  arms,  money,  gold  and  siUer  vessels. 
Some  men  of  Dartmouth  were  proceeded 
against  bjr  information  in  the  King^s-Beuch, 
fisr  exporting  money  contrary  to  the  procla- 
mation :  Hill.  1  Eliz.  2,  Riot.  38,  amongst 
the  records  in  the  treasury. 

The  crime  in  the  information  is  said^  to  be 
'  contra  pacem  Domini  Regis,  Contemptum  et 
'  Inobedientiam  Coronffi^ue  suae  pi.  judicium 

*  et  Pacis,  sive  perturbatiouem  manifestam.' 

To  which,  those  of  the  defendants  that  were 
taken,  pleaded  not  guilty,  of  whom  one  after- 
wards oiedy  and  auother  was  employed  by  the 


king  into  Scotland.    Se  the  veooid  aids  with  a 
continuance  of  the  issue. 

RoLCIaaao,  41  E.  3,  membr.  35.  A  writ 
issued  to  the  mayor  of  Hull,  that  he  permit  no 
alien  ship  to  be  mighted*  there,  till  tbe  ships 
of  the  town  were  fi^hted. 

It  is  evident  upon  what  I  proAuoeil  acder 
the  other  head  from  the  Records  of  Pailia- 
ment,  1  H.  5,  nu.  41,  and  18  H.  6,  na.  50, 
that  the  English  merchants  had  not^thea  any 
right  or  general  liberty  to  export  to  what  placet 
they  pleased  any  sort  of  merchandizes,  tboogfa 
not  staple- wares.  > 

But  such  petitions  were  denied  in  both  these 
kings  reigns;  yet  at  that  time  there  was  a 
company  of  merchants-adventurers  licensed  to 
trade  into  Holland,  Zeaknd,  Brabant,  Fhuiden, 
and  other  parts  beyond  the  seas,  erected  for 
the  rule  and  government  of  all  English  mer> 
chants  trading  into  tliose  parts ;  anl  all  who 
should  trade  there,  enjoined  to  be  obedient  Is' 
the  rules  of  the  Company . 

Bnt  it  was  not  objected  to  those  kings,  that 
some  were  licensed,-  and  others,  unlMStbey 
would  be  subject  to  the  rules  of  the  Company, 
were  restrained. 

The  Company  was  erected  by  letten  pa- 
tent, 5  Feb.  8  Hen.  4,  and  confirmed  by  H.  5, 
1  Oct.  1  H.  5,  and  confirmed  by  H.  6,  Jaly, 
8  H.  6. 

That  the  merchant- adventurers  enjoyed  their 
privities,  and  permitted  none  to  tnuie  wiihis 
their  limits,  who  submitted  not  to  the  rale  of 
the  company,  and  who  should  not  be  contri- 
butors to  their  public  charges,  is  evident  from 
the  Stat.  13  H«  7,  cap.  6,  insisted  on  by  Mr. 
Pollezien ;  but  was  made  use  of  by  him,  only 
for  the  historical  part  of  it  contamed  in  the 
petition  presented  by  the  merchants  to  the  par- 
liament for  their  liberty  of  trade ;  which  by 
what  I  have  already  shewed,  could  not  be  trne 
as  to  the  staple  wares,  unless  thev  bare 
licences  from  the  king  (which  in  all  probability 
thev  had)  to  certain  places. 

And  what  is  it  they  pretend  to  in  their 
petition  ?  Only  freedom  to  repair  to,  and  trade 
at  the  four  genera]  marts,  which  being  annn- 
ally  held  and  proclaimed,  was  an  invitation  to 
all  neighbouring  nations  to  repair  thither ;  and 
all  English  merchants,  as  well  as  others,  if 
they  had  lain  under  no  restraint  from  the 
Company's  charter,  or  otiier  nrohibition  of  the 
kmg,  ought  have  repaired  thither  with  their 
cloth  or  other  wares,  not  bebg  staple  ware% 
without  ofience,  as  I  before  admitted. 

In  case  there  had  been  such  a  right  to  a  fi«e 
trade  to  all  nations  in  amity,  as  the  petition 
suggests  (for  as  yet  the  merchants  retain  some 
majesty,  not  to  pretend  to  a  free  trade  vm 
aliens,  not  in  amity,  much  less  with  infidds, 
whom  the  lawa  of  all  Christian  coontnes 
adjudge  alien  enemies) : 

This  had  been  the  propertime  fortbepar* 
liament  to  have  asserted  that  right,  >nd  ad- 
judged the  patent  illegal,  as  parliaments  bare 
firequently  aone  with  patents  which  have  beat 
agaust  law ;  but  the  parliament  kneirDOSiioli 
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£iC,  and  tb«i«fbie  by  tfie  enadinjBf  datHie, 
wance  is  ffiven  to  the  charter  ;  only  their 
iimnoderate  demaods  of  admittanoe- tines  are 
lertrattedy  and  the  fine  Kmited  to  10  marks. 
AmI  accordingly  in  their  diarter  afterwards 
Koevredby  H.  7,  they  are  obfijifed  to  take  no 
Bore  of  any  person  luhnitted  into  their  com- 
ptoytbanlOniaiks. 

Ph.  and  Mary.  86  Feb,  1  and  2  P.  and  M. 
erected  a  cofporation  of  merchant  adrentarers 
ts  Biris,  and  parts  adjacent,  with  licence  to 
trade :  and  prohibition  to  others,  upon  pain  of 
fiafcilme of  aUp  and  goods. 

That  thia  foiftiture  might  be  effected,  the 
ebaiter  is  confirmed  by  parliament,  8  Eliz. 

Thb  act  takes  notice,  that  several  persons, 
after  the  trade  was  found  beneficial  at  the  cost 
of  the  company,  fur  their  peculiar  gain,  utterly 
ts  decay  the  trade  of  the  company,  contrary  to 
the  teaor  of  the  letters  p«t<>nt,  in  great  disorder 
tradsd  into  those  parts,  to  the  great  detriment 
of  the  eommonwealth. 

Here  is  a  full  description  (mntato  nomine) 
of  the  defendant  and   his  interlojiing   com- 
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tiie  kmgdom,  the  subjects  tradoig  sereralr, 
without  any  rule  or  goremment,  in  ibreighi 
parts,  upon  the  account  of  the  general  law  of 
reprizals,  which  obtains  in  ^1  nations. 

Whereby  every  subject  and  his  goods  are 
liable  for  the  injuries  and  wrongs  committed 
by  any  one ;  which,  in  the  more  barbarous 
countries,  is  executed  with  great  barbarity. 

And  therefore  Q.  Elizabeth  in  the  (firecctton 
of  foreign  trade,  instead  of  staples,  for  Ihe  nde, 
order  and  government  of  merchants,  at  certain 
places,  foUowed  the  precedents  of  the  mer- 
chants-adventcfrers  and  Russia  companies,  by 
erecting  corporations  of  merobants  for  the  rode 
and  government  of  the  for^ign  trade. 

Which  companies,  as  th^  are  presumed  to 
have  a  better  state  to  answer  for  ii^uries  dbne 
in  foreign  parts,  than  any  single  person  can  be 
presuoied  to  have  i 

So  in  their  very  constitution  are  more  re- 
sponsible to  the  law  for  their  misdemeanor,  bjr 
Quo  Warrantos,  whereby  they  may  kme  thdr 
liberty  of  trade. 

It  IS  very  doubtful  whether  licences  granted 
for  trade  to  sin^  persons,  may  be  forfeited, 
they  passing  an  interest,  if  the  tioenee  to  go 
beyond  sea,  to  trade  or  otherwise,  be  for  a  eer- 
tarn  time,  as  most  licences  were.  ItisheMby 
the  judges,  2  Eliz.  Dyer,  176,  in  the  case  of 
Mr.  Biunes  and  the  duchess  of  Somerset,  Huit 
the  licence  n  not  revocable. 

The  queen,  in  her  reign,  erected  many  edf* 
porations  for  foreign  trMe :  I  shall  mention 
only  some,  which  have  been  publicly  taken 
notice  of,  and  received  allowance. 

17  June,  S  Eliz.  The  queen,  by  letters 
patent,  incorporated  several  merchants  of  Ex* 
eter,  and  gave  them  tioenee. to  trade  inte' 
France  ^  and  that  no  artificer  should  be  ad* 
mitted  of  the  companies. 

The  prohibition  was  not  general  to  her  other  * 
subiects,  but  only  to  the  men  of  Exeter. 

The  company  enjoyed  tbeir  liberties  all  the 
queen's  reign,  and  flourished  under  them  tifl 
3  Jac. 

When  by  act  of  parliament  the  trade  was 
opened,  and  fgenenl  licence  given  to  trade  with 
France,  Spain  and  Portugal,  and  the  domi- 
nions thereof. 

Whereupon  a  question  arose,  whether  theor 
charter  was  not  set  aside  by  the  geaenl  words 
of  3  Jac.  and  therefore  4  Jac.  cap.  9,  it  is  en- 
acted, and  declared,  *  That  the  said  genofal 
^  act  doth  not  nor  shall  dissolve,  unnifaifate,  or 

*  impeach  the  said  charter,  or  the  said  com- 
'  pany  in  any  of  their  privileges,  liberties  or 

*  immunities,  granted  to  them  by  the  said 
'  charter ;  any  thing  in  the  said  general  act  to 

*  the  contrary  notwithstanding.' 
This  act  added  no  new  force  to  the  ehaiter, 

but  enacted  and  declared  it  to  be  out  of  the 
provision  of  3  Jac.  finr  general  ticence  to  trade 
mto  those  countries. 

Where,  by  the  judgment  of  the  parliament, 
the  flueen's  power  tograirt  such  charters  is 
adinit^.  For  if  the  patent  had  been  void  in 
laW|  before  3  Jac.  tonudteanactc^parUam^t 


By  the  judgment  of  the  pariiament  then,  a 
ItiMe,  under  the  order  and  rule  of  a 
^  ay,  as  settled  by  the  crown,  was  thought 
^  benefidalto  the  king. 

And  these  that  traded  contrary  to  the  tenor 
ef  the  letters  patent,  are  reckoned  disorderiy 
traders,  in  .prgudiee  of  the  commonwealth. 

So  fer  was  the  parliament  from  thinking  all 
theaobjectshad  a  ri8:fat  to  trade  there. 

After  the  takmg  crf^  Cabis,  in  the  totter  end 
of  Q.  Mary's  reign,  Q.  Elizabeth  and  the 
Eaf^liah  merchants  were  no  doubt  in  great 
sbe^hts  what  to  do. 

For  by  the  stat.  2  H.  6,  all  merehandices 
of  the  staple  were  to  be  carried  to  Calais,  while 
the  staple  .was  there,  which  ceased  by  the 
tsking  of  Calais. 

Bat  by  9  H.  5,  no  merchandises  of  the 
staple  could  be  exported  without  the  king's 
heence,  till  brought  to  the  staple. 

The  queen  hiul  no  phice  convenient  left  for 
creeling  the  staple  at,  beyond  the  seas.  And 
thoagh  in  R.  8's  time,  when  the  parliament 
deBBuded  where  the  staple  should  be,  if  Calais 
were  beiieged  ?  The  king's  answer  was  ready 
(viz.)  *  At  such  places  in  England  it  was  last  at : ' 

Yet  now  when  Calais  was  taken,  such  an- 
■wer  would  not  serve  the  turn  ;  but  the  placing 
of  it  in  England  would  be  useless  and  ineflec- 
laal,  and  detractive  to  the  queen'6  revenues  in 


For  by  oeveral  laws  made  by  £.  4,  R.  3, 
and  H.  7,  most  foreign  manufactures  were 
prohibited,  and  great  discouragements  put  upon 
sU  finrdgn  merchants  coming  into  England, 
hut  these  of  the  Hhns  and  StyUyaid. 

And  lew  foreign  merdumts  would  repair  into 
England  to  fetch  oar  commodities,  when  they 
mm  bring  little  to  barter  with  but  ready  money. 

And  to  have  granted  to  every  merchant  a 
njiiel  lieenoe,  aa  it  would  be  chargeable  to 
^-  '  ■'**■',  nn  it  might  prove  mischievous  to 
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only  to  deckreit  #at  of  the  ptofkioa  of  tligt 
Uw,  were  idle  and  illusory. 

llie  oaeen's  subjects,  for  their  licence  to 
fish  St  Iceland,  paid  the  aoeen  a  quantity  of 
fish,  called  com  position -fish  j  by  the  act  of  par- 
liament made  5  Eliz.  cap.  6. 

Whereby,  for  the  encouhigement  of  the 
fishing  trade,  the  ounrevors  are  prolubtted  to 
take  purveyance  or  sea-fish  ;  the  composition - 
fish,  payaUe  by  the  queen's  subjects  travelling 
to  Iceland,  are  excepted. 

The  patent  of  the  Greenland  comnany  to  fish 
there,  was  held  good.  Rolls,  1  pt.  to.  5,  in  the 
^me  of  the  tayiors  of  Ipswich. 

This  trade,  notwithstanding  the  privileges 
gnnled  to  the  eompany,  was  ^mest  lost. 

And  thereupon  95  Car.  2,  cap.  7,  that  trade 
is  Cjpened,  not  only  to  the  Baglish,  bat  to  all 
fordgners  residiog  in  England. 

The  East-India  Company  was  erected  by 
queen  Elizabeth,  dl  Dec.  43  Eliz.  and  renewed 
to  them,  and  sucoessors,  13  May,  7  Jac.  with 
prohibition  to  all  others  to  trade  there,  and  con- 
firmed to  Ihem  by  this  king,  3  Apr.  13  Car.  S, 
upon  which  patent  the  question  ariseth  about  a 
foieign  trade,  which  hath  been  ei^oyed  by  the 
company  aboYe  80  years. 

And  Its  consequence  concerned  the  prero- 
s|atire  of  the  crown,  in  all  the  charters  for 
roreign  trade  which  have  been  granted. 

Whereas  I  hare  shewn,  the  most  consi- 
derable part  of  the  foreign  trade  hath  in  all 
times  been  managed  unuer  grants  from  the 
cvown,  in  ap]|iointing  the  stap^  ibr  merchants 
to  repair  to,  in  licencing  trade  to  other  places, 
notwithstanding  those  staples ;  and  in  licencing 
and  prohibiting  foreign  trade  in  soeh  cases 
where  acta  of  parliament  had  not  made  special 
provision. 

'  I  now  proceed  to  consider  of  royal  licences 
hy  aet  of  parliam^. 

It  will  be  infinite  to  take  notice  of  the  se- 
veral statutes  made  relating  to  fin-eign  trade. 

And  therefore  I  shall  at  this  time  offer  some 
general  observations  upon  them. 

06terv.  1 .  Upon  examining  into  the  anticnt 
laws  for  foreign  trade,  it  will  be  found  that  there 
are  far  more  Jaws  for  restraining  the  exercise 
of  foreign  trade,  by  Englishmen,  than  there 
are  for  openiOg  <Mf  it. 

6o  much,  wat  for  a  long  time  whilut  the 
stanle  was  in  England,  they  i^ere  prohibitetl. 
Udder  severe  penatties,  not  to  export  any  staple 
ware;  and  when  the  staple  wae removed  be- 
yond sea,  they  wot6  connned  to  Calais,  and 
such  liberty  of  trade  to  oCh^r  places  as  the 
kings  tirora  time  to  time  had  granted  to 
corporations;  and  siogle  persons  were  fre- 
<|[Uently  taken  off,  though  toe  king's  preroga- 
tive to  grant  them  was  never  yet  impeached 
by  any  statute. 

The  great  diaeoungement  to  ihem  by  fo- 
reigners first  began  in  the  rei^s  of  Ed.  4.  R. 
3.  and  H.  7.  But  in  those  kings  reigns,  tlie 
English  were  strictly  heki  to  the  staple,  uoless 
licensed  by  the  kingps. 

This  observation:  is  made  out  of  the  sevend 


lawa  I  have  touched  upon,  and  msny  others,- 
which  are  in  the  statutes  at  laige  that  ars 
printed.. 

Olfterv,  2.  There  was  never  yet  snj  sls« 
tute  made,  that  gave  a  general  liberty  ot  trade 
to  Englishmen  to  or  witti  afi  nations ;  but  what 
were  made,  wete  special  and  particular. 

The  only  law  that  had  any  resembtaace  to 
any  such  purpose,  was  15  £d.  3.  so  much  ia* 
sisted  on,  which  has  been  sufficiently  already 
shewn  to  import  no  so^  thing ;  and  the  se- 
veral attempto  in  parliament  to  have  intro- 
duced a  greater  liberty  of  trade  with  foreign 
nations  in  amity,  and  the  particnlar  laws-tnt 
have  been  made  for  licensing  some  tmdes,  do 
fully  argue  (hat  the  law  was  never  nndeisbwd 
to  intend  any  such  matter,  as  a  general  Ucttos 
to  trade  every  where. 

Observ.  2-.  The  several  special  statutes  At! 
,  have  been  made  for  liberty  of  foreign  trsde  to 
particular  countries,  or  for  particular  eomaio* 
dities,  are  introductive  of  a  new  law,  and  asl 
declaratory  ;  and  do  plainly  argue  the  king's 
right  before  to  prcdiibit  some  w  them  in  ez<< 
press  terms,  others  by  necessary  implicstisB.  . 

I  shall  instance  in  soaae  of  them,  the  Mst. 
17  Ed.  1.  Ordinatio  pro  Statu,  &c.  Hibenin, 
opens  the  trade  from  Ireland  to  Eaglsndsnd 
Wales,  for  the  Irish  commodities. 

Whereby  all  merchanta  have  libeity  granted 
them  to  import  their  merchandize  into  Bngte&df 
but  so  tlwt  they  give  good  security,  tbst  they 
shall  not  go  onto,  nor  commerce  vnth  oar  ene- 
mies of  Scotland,  nor  others  of  our  enemiei« 

This  law  restrained  the  subjeot  of  no  libeity 
he  had  before ;  and  therefore,  if  the  merchaAt 
had  before  such,  general  liberty  or  right  to  »• 
port  those  commodities,  his  right  of  trsdisg 
would  have  excused  bis  giving  any  *fci>"4^ ' 
which  is  not  imposed  by  law,  otherwise  than 
as  a  precedent  condition  to  a  right  confenea 
by  the  statute. 

This  law  opened  the  trade  from  Ireltodto 
England,  as  well  to  foreigners  as  EnglishBieB; 
but  it  is  extended  only  to  Irish  oommoditiei: 
for  the  exporting  of  English  commodities  rato 
Ireland,  continued  to  be  managed  under  tbe 
king's  licences  till  Edward  3.  . 

And  if  any  did  to  the  contrary,  he  wss  sas* 
jeot  to  fine  and  ransom  for  his  contempt, « Jf^ 
peered  by  34  Ed.  3.  cap.  17.  wheseby  tJis 
trade  is  opened  for  English  and  other  comiAO- 
dities  into  Ireland.    '  ^^ 

By  that  law  it  is  accorded,  That  all  tt«^ 
chanto,  as  well  aliens  as  denizens,  "^y.?"? 
into  Ireland  with  their  merchandize,  •"^j^ 
thence  freely  to  return  without  fine  or  «'*•'"• 

This  hiw  extended  not  to  the  English  di»- 
chante,  but  only  to  the  aliens  and  <*«"^gj^\g|, 

In  the  next  chapter,  cap.  18.  the  *^g™: 
are  providedfor,  who  had  noi  so  large  a  li*wy 
granted  them  as  the  aliens  snd  d««"^^ 
IPhe  18  chap,  prides,  That  the  P«<J"j^ 
Engbnd  who  have  heritage  and  P***^""?  ^. 
Irehmd,  may  bring  then*  com,  b^sts,  •J*"-^ 
tnalR,  to  the  said  land  of  feelaw^  ^ 
thenee  to  ra-cBny  Apir  gwods  w  ' 


Digitized  by 


Google 


teto  Sngtattd  ftcely^  wHIbmiC  inqMadi-    *  \mtfA  flmi  'vKtfftM  «iH»;jimieDt  ef  fiom^ 

*  mon  trafRoiotollioie  dominions.' 
Whi0h  w«re  not  trde^  if  the  other  sot^ecM 

iMul  beron»  s  righto  tfteile  there,  but  the  ptt^ 
tent  would  hftte  jieen  yoM  egaitiM  them. 

3.  There  era  no  dederative  words  of  ioy 
former  ri^ht;  batOfOjr  of  etiactingv  and  f»nm^ 
sioiia)  for  a  fnture  liberty,  vie.  ■  That  h  shali, 

*  ami  may  be  lawful  from  henoeforth.' 

4.  Tlie  act,  in  eKpvesa  words,  provides  only 
a^painst  the  mischiefand  inct^nreniences  which 
may  g^nyw  or  redound  upot^  the  pateot,  and  ttf 
redress  any  injury  done  by  the  patent 

5.  1'he 'liberty  grantefl,  is  restrained  to  b6 
in  sach  sort,  and  in  as  free  a  manner,  as  watf 
at  any  time  accustomed  sihoe  the  begimiin^ 
of  the  kind's  reign,  and  before  the  Iste  chartef 
ofincorporattovf. 

);Vhereby  it  appears,  that  the  nsftge  to  trad« 
freely  into  thes6  countries  without  lioenoeS|Wa4 
hot  from  the  entrance  ol'kingf  James ) 

The  sUtnte  referring  to  no  other  free  nsfl^  t 
And  therefore  this  act  did  not  orer- reach  an^ 
charter  grranted  by  i|Ueen  Elizabeth,  as  was  at* 
Cerwards  deelared  in  the  next  parliaments,  4 
J.  cap.  9.  in  the  case  of  the  charter  to  the  mer-> 
chanu  of  Exeter  j  for  Uie  French  trade  granted 
3  Eiiz.  which  1  before  mentioned. 

Oburv.  4.  That  all  acts  of  parliament  vt hiclk 

S-ant  licence  of  trade,  do  suppose  the  otfaet 
undation  of  foreign  trade  to  bftve  continuance; 
▼iz.  according  to  leagues  with  foreign  prince#. 

For  no  act  of  parfiament  ever  gate  licence 
to  trade  with  aliens,  not  in  amity  ;  and  if  tbi| 
leave  be  determined,  the  liberty  is  saspeqde^L 
though  granted  by  parliament  till  the  lea?^  b^ 
renewed. 

Obterv.  5.  The  last  thmg  I  shall  obienrtt 
npon  the  laws  that  eite  licence  of  trade,  il^ 
that  where  liberty  of  trade  is  given^  by  act  of 
parliament,  witnout  any  reserradon  to  the 
king  of  his  ancient  ri^nt,  the  king  m  such 
case  hath  so  Bonnd  up  mmself,  that  he  cantiA 
generally  prohibit  or  restrain  that-  trade 
wherein  he  hath  granted  his  subjects  aU  in- 
terest by  a  law. 

For  a  generaT  prohibition  or  restraint  would 
amount  to  a  repeal  of  a  law,  which  the  Idn  j^ 
cannot  do  without  an  act  of  parliament. 

The  law  will  be  the  same  here  as  in  the 
cases  where  acts  of  parliament  do  generally 
prohibit,  where  general  licences  would  lib 
void,  because  they  tend  to  repeal  a  law. 

Upoh  this  ground  the  licence  m  Darcy^e 
case,  for  that  part  which  concerned  the  im- 

{>ortation  of  foreign  card^^  was  judged  void  in 
aw,  because  too  general,  not  limited  to  any 
certainty. 

But  the  king  may  m  particular,  and  cer- 
tainly, dispense  and  li<:ence  against  prohibiting 
statutes. 

And  so  be  may  in  |>articular  restrain  the 
persons  of  his  subjects  from  going  beyond  the 
seas,  notwithstanding  any  of  the  laws  whicb. 
give  Ftcense  of  trade  : 

But  cannot  grant  a  restraint  of  prohibition 

generally,  where  acta  of  parliament  hare  gireb 
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The  fibeity  of  ex)KMrtingintoIrelaAd,  granted 

Is  the  Eflgtish,  is  lestraii^  both  \o  such  Ensr- 

hdi  wfie  had  Ittads  in  Irelatid,  as  also  in  the 

sorts  of  the  commod^es,  viz.  com,  beasts,  and 

'  victuals  only. 

But  the  Hheity  to  export  from  IreUmd  b 
lafger/extendingto  all  commodities,  according 
to  the  latitude  of  Ordinatio  Hibemia,  fi^hich 
task  in  all  Irish  commodities. 

S8  E.  3.  cap.  11.  The  khig  wills  of  his 
grace  and  saflerance,  'That  aU  merchents- 
'  detuflena,  that  be  not  artificers,  shall  pass  into 

*  Oaseeign  lo  folch  wines ;  and  that  the  Gas- 
'cmgeeTB,  and  other  aliens,  may  import;  al* 

*  weyv  eared  to  the  kin^,  that  it  may  be  lawful 

*  to  tnoB,  whensoever  it  is  advised  by  his  ceun-^ 
*eAjt»  ordain  of  this  article,  as  best  shall  seem 
'  te  him  for  the  profit  of  him  and  his  com«- 

lltie  is  expressed  to  be  an  act  of  grace,  and 
eantatne  m  saving  of  the  king's  ancient  prenK 
|[stive,  IP  H.  6,  cap.  8.  which  I  before  men- 
iKmed :  for  HheKy  of  exportation  of  butter  and 
tfheeae^  exptedy  saves  the  king's  r^ht,  pro- 
vided the  kii^  may  restrain  the  same  when  it 
ihaO  please  him. 

To  Mss  by  many  ancient  statutes  of  like  na- 
tore,  nie.ect  of  tonnage  atid  poundage,  12  C  S. 
wlricfa  gives  liberty  oS  exporting  divers  com- 
■MMlitieSy  which  the  kings  of  England  might  in 
ail  tittea  prohibit,  as  to  gunpowder,  arms  and 
enmanition,  expressly  saves  the  king's  right,  to 
fseiiihit  by  procllmation. 

S  J.  cap.  6.  which  is  the  largest  licence  for 
trade  tiwt  was  ever  given  to  any>£ng-* 
1  in  parliament,  by  opening  of  the  trade 
te  i^Mio,  Portugal;  and  France,  and  the  domi- 
ifoae  thereof,  ful^.  proves  the  king's  prero- 
getire  in  this  matter,  both  in  the  title  ana  body 
ef  the  act. 

Tbe  title  of  the  act  is,  <  An  Acl  to  enable  all 
'  his  maie^'s  loving  sobjects  of  England  and 

*  Wides,  to  trade  freely  into  the  dominions  of 

*  8pttD,  Portugal,  ami  France.'  A  very  im- 
Mjper  title,  if  so  be  the  king's  subjects  Were 
Before  enabled  to  do  it,  and  had  a  right  to  do  it 
ly  the  eennnon  law,  as  is  pretended ;  and  would 
aet  be  restrained  from  it  by  the  king.  And  no 
doaht  can  be  made,  if  such  right  had  been,  but 
Ae  parliament  would  have  seen  it,  being  rery 
iaqoieitive  at  this  time  into  all  tbe  subjects  ri^rhts, 
end  veiy  jealous  lest  any  of  the  ancient  rights 
ef  Engftshmen  should  be  invaded  by  K.  James 
eoBsioip  trom  another  nation,  and  would  not 
have  complimented  the  kmg  with  the  titie  of 
aa  eaablii^  law. 

The  reasons  from  the  body  of  the  act  are 
strong ;  the  reasons  offered  ror  such  general 
Hmtjf  are  only  politic,  none  drawn  from  the 
light  or  any  ancient  mage  the  English  could 
pretend  to. 

The  act  m  its  recital  admits,  *  That  by  the 
'  letters  patent  for  ineorporating  tbe  Cbmptmy 
«to  trade  into  Spein  and  Portugal,  his  ma- 
'jerty'setiMr  ec^eete  vrei^  disabled  and  de- 

iraL.  X. 
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a  foienl  lioeofe,  unlcM  iiiie  h|  special  oaaet ; 
ancTfor  a  time,  wher^  ihe  intereit  of  the  |»uIk 
lio  requires  it ;  as  of  the  plague,  and  furuish- 
ihf  out  of  the  king's  navies,  in  tin>e  of  war 
with  any  prince.  And  therefore  I  shall  admit, 
that  if  any  public  law  can  be  produced,  which 
l^ivttJibertv  of  trade  for  all  tlie  king's  sub- 
lects,  to  the  judges,  that  this  patent  will 
he  void,  as  a  restraint  of  that  liberty  against  law. 

Upon  this  ground  the  Canary  Patent  was 
held  Toid,  because  against  the  express  liberty 
,  grsAted  by  3  Jac.  and  therein  saved  ;  or  of  the 
comuion  law  monopoly,  by  restraining  the  right 
of  others  against  an  express  law,  for  the  benefit 
'of  a  few. 

Upon  the  same  reason,  the  ^rant  of  Philip 
and  Mary,  that  all  sweet  wines  should  be 
landed  at  Southampton,  was  against  several 
express  statutes,  and  the  rights  of  several  free 
ports,  before  granted  by  the  crown  to  the  city 
of  London,  and  others,  as  U7  £d.  3.  cap.  6. 
whereby  merchants-strangers  had  liberty 
granted  to  bring  their  wioes  to  what  port  they 
pleased;  and  43  Ed,  3.  whereby  the  English, 
Irish,  and  Welsh,  had  liberty  granted  to  fetch 
their  "wines  and  bring  them  to  any  pai-ts  of 
England,  Ireland,  and  Wales. 

.  And  therefore  was  repealed  in  parliament  of 

5  Eliz.  Bolls  2.  Rep.  113.  whereby  it  appears, 

4hat  the  parliament  m  the  queen's  time,  were 

vigilant  enough    to    take  notice    of  patents 

-  against  law. 

The  like  in  the  case  of  John  Peachy,  for  the 
•ole  sdling  of  sweet  wines  by  retail  50  Ed.  3.  the 
•parliament  set  it  £^side,  as  against  law :  Upon 
tnat  gi*ant  an  inhibition  under  the  Great  Seal 
V  issued,  prohibiting  all  the  citizens  of  London  to 
.  fell  sweet  wines  in  Loudon.  The  inhibition  was 
revoked,  50  Ed.  3.  No.  15,  and  Peachy  pu- 
nished for  extortion,  by  cobur  of  the  grant,  50 
Ed.  S.N.  33. 

This  grant  was  not  only  against  manv  ex- 
press statutes,  some  whereof  have  been  cited  in 
jthe  arguments  in  this  case,  which  gave  the 
merchant-importers  liberty  to  sell  their  wines 
and  merchandize  to  whom  they  pleased  ;  and 
•many  express  granU  to  the  ciuzens  of  Lon- 
don, some  whereof  were  confirmed  in  parlia- 
ment ;  but  was  against  the  rules  of  the  common 
Jaw,  being  a  restraint  and  monopoly  of  an  in- 
land trade,  as  selling  of  wines  in  London  and 
Other  parts  of  Enj^land,  undoubtedly  then  was. 
'  For  when  foreign  merchandizes  art>  brought 
.hither  to  trade  or  tiaffic  with,  they  full  under 
the  rules  and  government  of  Uie  common  law, 
;and  the  retailing  of  them  here  becomes  an  in- 
land trade. 

In  Lambard,  43  Ed.  3.  lib.  ass.  fol.  S76. 
P]..  38  it  was  ruled.  That  when  foreign  mer- 
chandizes are  brought  in,  a  conspiracy  to  in- 
nance  their  prices  is  punishable. 

At  common  law  in  like  manner,  as  .a  de- 
sign by  false  rumours,  or  otherwise  to  debase 
thennces  of  our  inland  commodities. 

The  reasons  of  tliese  cases,  which  were  the 
.principal  pillars  to  support  the  oiguments  of 
4fas  other  side,  prove  uotliing  to  our  case, 


tUI  they  call  produce  some  dearer  statale  than 
15  Ed.  3.  for  giving  liberty  of  trade  to  the 
East-Indies. 

Having  considered  of  foreign  trade  with 
in  amity,  and  how  it  hath  been  ma- 
naged in  all  times,  I  proceed  in  the  last  pboe 
to  consider  what  the  law  determines  of  trade 
and  commerce  with  alien  enemies,  and  oodk- 
c|uently  w  itb  infideU.  Here  the  consideration 
is  far  different  from  what  it  was  in  the  form^ ; 
in  that,  the  common  law  was  silent,  until  aa 
express  prohibition  by  the  kingf.   . 

.But  here  the  common  law  is  a  probibitipa 
of  itself,  and  is  at  open  war  with  alien  enemies. 

Whether  the  commerce  with  alien  enemies 
without  licence,  be  within  the  extent  of  aiding 
and  comforting  tlie  king's  enemies  beyond  the 
seas,  wfihin  25  Ed.<  3, 1  shall  not  ai  this  time 
argue.  But  it  may  be  worth  while  tor  the 
intei'lopers  who  traffic  into  foreign  nations,  not 
in  amity  with  the  king .  of  England,  without 
licence,  well  to  consider  that  point ;  but  betere 
the  statute  at  common  law,  it  was  criminal. 

Pbsc.  13  Ed.  3.  Rot.  13.  B.  Rs.  in  the  trea- 
sury. In  an  information  against  three  persons 
for  trading  into  Scotland,  then  in  enmity  with 
the  king  of  England  ;  the  defendants  pleaded 
a  licence  from  Custodes  IVenge^  in  flie  marches 
of  Scotland ;  which  was  held  nought,  ovoe 
could  licence  but  the  king:  thereupon  tbey 
obtained  and  pleaded  the  king's  pardon.  RolU 
Prerogative,  tit.  Gaver  reffo.  173.  PI.  3. 

I  need  not  labour  to  clear  a  point  which  wu 
not  opposed  by  the  defendant's  counsel,  but 
their  endeavour  was  to  exempt  infidels  from 
being  enemies  }  wherein  thej'  nave  a  difficMit 
task,  in  rowing  against  the  stream  of  the  law* 
of  all  christian  countiies. 

In  tlif  great  instance  of  the  Jews,  who 
have  bee  I.  expelled,  and  tlieir  estates  seized,  as 
of  enemies  almost  in  every  christian  countxy ; 

They  call  for  auUionties,  hut  ofier  nooe 
themselves ;  not  so  much  as  the  opiuioaof  any 
one  learned  man,  to  give  countenance  to  the 
least  amity  between  the  EDglish  laws  and  in- 
fidels. I  wUl  not  distrust  the  memory  of  the 
court  to  repeat  the  authorities  which  havebeea 
produced  to  assert  the  enmity  between  infideh 
and  the  laws  of  tliis  realm ;  which  are  inort 
than  sufficient,  af\er  such  solemn  proceedings 
against  the  Jews  in  ^Edward  the  Ist's  reign. 

All  which  have  received  a  very  short  aoswer» 
That  these  records  are  obscure.        ^ 

That  time  hath  hid  the  law  from  us,  so  that 
we  cannot  distinguish  whether  they  were,  acts 
of  law,  or  acts  of  violence. 

And  that  the  reason  why  princes  were  m- 
duced  to  use  them  so,  might  be,  is  be(»u6S 
they  are  imder  no  government  to  vindicate 
them. 

But  why  the  records  shoidd  he  so  darkened, 
and  the  proceedings,  in  ao  eminent  a  case  as 
tliat  of  the  Jews,  so  obscure,  since  Edward  L 
more  than  the  common  law,  in  the  division  of 
the  right  and  properties  of  others,  I  could  not 
hear  any  good  reason  given. 

For  I  taka  it,  the  pdaciples  of  Jaw  upon 
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thoogb  the  defeadant*(B  counsel  do,  but  a  recourse 
to  coDseienoe  agaipst  law,  in  deceit  of  the  king, 
agminst  bi^iaith  and  allegiance. 

This  I  hope  will  be  atloived  to  be  a  judg- 
ment, and  a  judgment  that  declares  the  law  as 
plainly  as  ever  judgment  did,  and  of  a  bigher 
nature  than  any  judgment  in  Westminster- 
hall. 

In  the  same,  year  several  mean  lords  pe- 
tition the  kinf  in  council  for  the  arrearages,  in 
rent  and  services,  of  the  hands  the  Jews  held  ot 
tbem  before  tiietr  banishment. 

The  council  answered,  That  for  the  time 
Jews  held  it,  it  was  their  fault  not  to  collect 
tbem ;  for  so  long  as  the  king  held  them,  he 
would  pay  tbem  ;  for  the  time  they  were  in 
any  grantees  hands,  they  should  tiave  recourse 
to  bis  grantees'.    Pla.  Pari.  Riley,,  fol.  139. 

Here  the  king's  title  to  the  real  and  personal 
estates  of  the  Jews  in  England,  is  asserted  by 
judgment  of  the  highest  court  <yf  judicature  in 
England. 

The  principles  of  law,  upon  which  Hie  judg- 
ment past  against  the  Jews,  are  frequently  laid 
down  in  our  book. 

If  an  alien  amy  or  enemy  purchase  lands, 
the  kin^  shall  have  them  and  may  seize  them 
at  any  time ;  and  though  the  alien  died  seized 
upon  office  found,  the  king  shall  have  tbem» 
and  not  the  lord,  by  escheat. 

This  my  lord  Coke  reports  to  have  been  re- 
solved  by  all  the  judges,  Pasch.  39  Eltz.  in  si# 
James  CioWs  case,  1  Inst.  fol.  2. 

There  it  was  also  held  indeed,  that  if  a  de- 
nizen died  seized  without  heir,  the  lord,  by 
escheat  should  have  the  land,  and  not  the  king ; 
but  that  is  in  case  of  a  compleated  denization 
where  the  issue  of  the  denizen  is  capable  of 
inheriting.  But  in  case  of  Jew9  or  Infidels, 
the  denization  was  void,  being  m<ide  to  them 
as  strangers,  without  taking  notice  of  their  en- 
mity to  the  christian  religion ;  and  so  the  king 
deceived  in  the  grant. 

And  an  infidel,  thouffb  bom  in  England,  is 
not  inheritable  to  the  Taws  of  the  land;  if  he 
should,  the  laud  ^  might  soon  be  over-run  with 
Jews  -and  infidels,  and  no  redress  to  be  bad : 
so  that  neither  denization  nor  birth  did  alter 
the  state  of  the  Jews  as  to  inheritances  within 
England,  but  they  remained  aliens  under  safe- 
conduct  only. 

If  an  alien  enemy  had  a  lease  of  lands,  or  of  a 
house  for  habitation,  the  king  should  have  it, 
within  the  same  resolution  in  sir  James  Croft's 
case,  and  not  any  subject  that  should  ente^ 
upon  him. 

Nay,  if  an  alien  friend,  who  should  take  a 
house  for  habitation,  should  die,  of  leave  the 
lands,  the  king  should  have  the  lease. 

But  then,  how  stands  the  law  for  the  goods 
of  an  alien  enemy  without  the  realm  ? 

Mr.  Pollexfen,  to  argue  infidels  to  be  no  alien 
enemies,  urged  from  the  mischief  that  might 
ensue,  that  then  every  man  mi^ht  seize  the  per- 
sons or  estates  of  Jews  and  mfidds ;  because 
by  law  every  wsrwu  might  seize  the  persona 
.     H  ,f andforthat  dtei 


vlieli  tiie  Jews  were  proceeded  against,  are  as 

chuly  laid  down  in  our  law  books,  as  any  point 

«fliwwel)4Ve. 

Far  the  case  of  the-  Jewv  stood  thus :  they 
cne  ever  as  merchant  strangers,  of  several 
esaatriea  in  amity,  both  by  special  licences  of 
nmal  kings,  and  under  the  general  safo-con- 
doetef  Magna  Charta  whineby  they  were  undet 
the  king's  protection,  and  enabled  to  contract 
nd  si|e,  as  any  other  merchanc^-strtingers  under 
nfe-eonduet  f  which  the  king  might  grant,  as 
I  have  shewn,  to  an  alien  enekny.  While 
bert,  many  of  them  were  indenized,  others 
bom  here,  and  had  great  possession  of  lands, 
as  well  as  leases  and  personal  estates. 

Then  they  are  bantslied  by  the  king,  by  pro- 
dsmation,  as  w^  those  that  were  never  in- 
fattniiM  upon  the  account  of  their  religion;  as 
iifidels  and  enemies  to  the  christian  rdtgion. 

To  whom  then  will  their  lands,  leases  for 
mrs,  credits,  and  such  personal  estates  as  they 
Sid  not  liberty  to  carry  out,  belongf 

The  law  adjadged  it  all  to  the  king.  And  the 
csatroyersief  that  arose  |d>out  their  estates,  did 
BStialloat  between  the  king  and  the  defenceless 
Jews,  (as  the  defendants  punsel  terms  them) 
ftr  they  w«re  ^ne ;  but  the  king  and  several 
doctors  of  the  Jews,  who  weU  knew  the  law^ 
sad  were  able  to  defend  their  right. 

To  the  dark  records  (as  they  were  stiled)  I 
win  add  a  case  solemnly  arijodged  between  the 
Invand  a  potent  subject,  the  archbishop  of 
Yoric,  %\  Edsr.  1.  wha*e  the  case  was ; 

The  prior  of  Pidlinffton  was  indebted  to  a 
Jew  in  300^.  Afler  the  banishmept  of  the 
Jews,  the  Jew  met  with  the  archbishop  in 
Fraaee,  and  fnrevailed  with  him  to  help  him  to 
the  money ;  that  archbishop  persuaded  the 
prior,  tiiat  he  was  bound  in  conscience  to  pa^ 
the  mooey  to  the  Jew's  attorney ;  who  did  it 

And  ail  this  was  after  a  proclamation  issued 
ftrdisosvery  of  the  Jew's  debts. 

Par  this  eoncealment  and  tresiMss,  thearch- 
MAa^  was  sued  by  the  king,  before  the  council 
in  pariiaaoeDt,  and  laid  it  to  his  damage  of 
1000/.  To  which  the  archbishop  appeared 
lad  i^eadedy  and  to  avoid  a  trial  by  a  conntry 
jnry,  as  the  record  mentions,  he  was  put  upon 
bh  allegianee  to  tell  the  truth. 

Wbereapon  he  confessed  the  information, 
•ad  jndffincnt  was  given  ^^nst  him,  and  the 
tuiflg  £e  fine  referred  to  the  king. 

The  reasons  of  the  judgment  fullvdechire 
what  the  law  was ;  ^  Quia  idem  Episcopus 
*•  bene  ooenosdt  quod  post  exilium  Judeeorum 
'  a  pnadicto  Jtuueo  intellezit,  quod  pecunia 

*  predieta  siU  in  regno  debebatur,  et  posteorum 
'enlium  omnia  qniB  sua.  liierunt,  et  in  regno 
f  remansenilkt,  tarn    debita  qoam    aUa  bona 

*  fOBBcmique,  ipsi  Domino  Regi  remaaserunt, 

*  ct  catella  sua  fnerant.' 

That  he  did  not  only  conceal,  but  contrary 
to  his  feith,  wherein  he  was  bound  to  the  king, 
persuaded  the  prior  and  convent,  for  saving 
of  their  souls,  to  pay.    Pfai.  Purl.  173. 

The  ndibiaho^  did  not  doubt  of -dw  Jaw, 
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Aeautbority  of  7  Ig.  4»<pl.  13.  Co.  S  H.  7,   viiof  s  bul  th^t  poir«r  w«i.  ieacntd  hj  Um 

IqI.  15,  b.  wbich  are  but  the  lame  Cftse,  the  «u- 

ihority  of  7  £.  4,  being  only  meati^ned  in 

p>nree;  ai||fuiDent  in  the  book  of  H.  7.    The 

authority  of  7  £.  4,  i«  good  law,  but  misapplied 

in  not  observing  the  difference  between  the 

liiA^  of  the  enemy's,  or  his  goods  oomu^  into 

the  rtahn. .  ^  , 

After  open  war  proclaimed,  wberelnr  aUthe 
yubjects  have  notice  whom  the  king  hath  de- 
flared  his  enemies,  and  against  whom  they 
are  to  join  in  defence  of  themselves  and  the 
kingdom ;  if  the  persons  or  goods  of  such 
enemies  come  into  the  kingdom,  any  suhieot 
may  aeize  them,  and  gain  a  property  io  the 
goods,  as  a  prize  taken  m  open  war,  according 
to  the  authority  of  7  £.  4.  And  indeed  the 
laws  of  all  nations;  and  that  not  only  of 
enemies  goods,  but  of  Englishmen's  goods 
taken  by  the  enemies ;  (whereby  the  piopevty 
was  left)  and  brought  hither  by  the  same  au 
thorityof7  E.4. 

Which  plainly  shews  the  meaning  of  the 
book,  to  be  of  goods  taken  in  open  war ;  where- 
by the  property  of  the  goods  rest  in  the  caplxNp 
iMi  laivflU  prize. 

^  But  when  the  persons  or  goods  of  aliens  are 
in  er  coioe  into  England  vanUx  safe-conduct ; 
and  the  safe-pondua  b^  not  determined  by  the 
king,  either  by  proclamation  of  open  war  or 
ptberwise,  no  sub^t  can  seize  the  |>ersoo  or 
goods  of  such  alien  enemies. 

Upon  this  difference  the  law  was  settled,  36 
il.  8,  by  the  judges,  Bro.  Proparty,  33,  in  the 
abridgment  of  the  case,  7  £.  4. 

That  wherf  a  Frenchman  inhabited  i»  Sag* 
land,  and  a  war  was  afterwai-ds  proolaimed, 
90  subject  could  seize  his  goods*  becaivse  they 
were  here  befbre^ 

But  if  he  came  ai^r  the  war,  any  man  may 
oeize  his  p^csfNi  and  goods^  and  ahaU  have  a 
ponei^jf  m  ihem,  and  in  si|ch  case  tli«  Ung 
diall  not  have  them. 

And  so  was  it  put  in  practice,  saith,  Uie  book, 
between  the  Eaglifih  and  the  Soots. 

And  when  BuUoign  was  taken  bvihe  king's 
sultjects,  19  £d.  4,  fol  ^  pi.  4.  where  a  debt 
was  owing  by  a  sul^ect  or  the  king  of  Pen- 
Viark's,  and  a  ^ar  breaks  out,  the  subject  shall 
Qot  rctaio  tbe  debt,  but  the  kiog  sliaU  have  it. 

22orS£.4,fol.4,5.  pl.9.  In  false impiiscm- 
ment  the  defendant  juslifiea  under  the  king's 
commission  for  apprehending  a  So<^bnuui; 
there  beitijg  a  war  betweea  the  king  of  England, 
«nd  the  king  of  Scotland. 

I  before  shewed,  Uiat  an  alien  enemy>  which 
came  over  by  the  king's  safe  conduct*  was  as 
^uch  under  the  protectioii  of  the  laws,  as  any 
alien  amy  whatsoever ;  and  no  subject  oonid 
aeize  or  molest  his  pmon  or  goods. 

And  the  determining  tbe  safe-conduct  by 
the  king,  left  the  alien  enemy  m  the  same  ccm- 
dition  as  other  alien  enenwes,  after  war  pio- 
ckiimed,  who  were  hero  bf^ibre  under  the  ge- 
D^eral  safe-conduct  of  the  laws*..  . 

In  which  case  the  soljeota  had  nolibev^ta 


miea  s  but  that  powar  waa^  leac 
ezpressiy  to  the  i(mg. 

Vrhich  besides  the  authoritiea  Ihavaffo^ 
duced,  expressly  appean  by  Ifagna  Chaita, 
chap.  30.  which  provides,  that  if  the  merchant- 
strangers  be  of  a  land  which  nakes  a  ww 
against  us,  and  be  found  in  our  realm  at  the 
b^innuiff  of  the  war,  they  shall  be  attachei, 
without  barm  oi*  body  or  goods  until  it  be 
known  to  us  or  our  chief-juatioe  how  our  nor* 
chants  be  intreated  there. 

So  that  the  dispesal  of  their  nenona  and 
goods  was  wholly  in  the  king*  And  the  liberty 
the  subjects  had  to  intemuaddle  withfereiga 
enemies,  extended  enlv  to  auch  Who  came  boa 
afler  a  war  proclaimea. 

By  all  which,  the  king's  title  totheland^ 
debts  ^f I  personal  estates  of  the  Jews,  after  the 
kinip  had  detimnlned  their  safe-conduct,  by 
banishing  them  out  of  the  xeabn  as  infidels, 
evidently  appears ;  and  tboae  dark  rooonis  vs< 
fined  in  some  neaaore  fi-ocD  their  obscurity,  by 
the  constant  tenor  of  the  eommoii  law,  prtc* 
tised  ever  since. 

But  doth  not  the  making  leagues  with,  mi 
sending  of  ambassadors  to  aonne  intdcl  ceao« 
tries,  argue  that  infidels  are  not  alii»  enemieaf 
No,  certainly. 

But  the  practice  ef  4ie  kinp  of  Eagkni, 
and  other  Christian  princes,  tuHy  argues  the 
contrary;  fur  the  inaking  auch  -  treatiiBi,  ia 
order  to  trade,  proves  that  •»  trade  cauld  ba 
raanacc4  with  them,  belbie  the  trea^  eoa* 

Iffy  lord  Coke  (who  weaof  ofuuMi  that  m 
ittfidei  ia  *  pefpetuus  mimieue')  yel  agreea  fiitb 
Qth^r  learned  emb,  that  a  leegee  of  fm^ 
(which  is  only  a  oeasatMB  of  all  hoetihly)  •■* 
a  league  of  eommoice  (which  ameunta  to  na 
more  than  a  reciprocal  aind  geoeval  safafta* 
du<:t  to  each  other's  subjects)  m%y  be  Mlii 
with  an  infidel  piinee^  4  loal.  M.  H^- 

But  he  is  caQed  *  pevpeftHiw  iwmioiia»'  fiMi 
tbe  practk^oTthekingaof  Ba9bn4«a'<^ 
kiegaand  pcincis,  nai  t%  Qmfcee»y  kagOMw 
firiendahip  or  allianee  with  mftM  pnu»»> 
whether  restrained  from  making  suab  l^ijf^ 
by  tlte  munieipel  laws,  ei*  the  several  €hii«te 
countries,  ar  the  geneval  righli  ef  Chrisiiaiy^ 
is  not  to  my  purpose  to  detemb^ 

But  either  a  eessfttkm  el' open  hotili^  «  • 


gaoeral  sttfe-coaduet,  b|y  a  lieaty  el' ee«n^ 
binds  up  the  sul»iiBelji  ha«deibom  inltMM^dHV 
with  the  goods  or  persona  ef  infidebi  .^ 

And  ^liereifife  the  Act  of  NavigatiMitt  »•* 
mentions  the  goods  ef  the  Qtismat  OM«>y» 
makes  nothing  to  the  case.  ^ 

For  by  the  vieety  of  ensMgwos  with  the  0^ 
toman  empiie,  th^  migfht  be  branght  *»^ 
by  his  aid^ectB  Mhre,  wider  a  ||siiswl*^ 
oenduct  Bates  to  tkeltDgttl.andeihirU- 
dian  princes,  there  is  no  bmi§(ne  of  f^  ^ 
oommeiee  betwee*  tlvna  ami  the  m0*  ^ 

W&  makee  the  ease,  ef  theWWte 
Comj)any  a^ogw  yet,  thai^thplrf  ^•'^■^^ 
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IWvh  I  o0Bccnre,  thiit  apcm  ^bcM  .orin- 
dpflM  I  bare  lud  down  fctw  strong  enon^. 

Aad  hereiD  the  caae  of  tbo  East-lodiaUora- 

■y  IB  particular,  for  the  kiog  hfth  made  no 
*  ror  them. 

\  by  the  letters  patent,  hath  given  them 
I  power  to  make  war  or  peace  with  any 
■Sdel  prince  ior  the  benefit  and  better  ad- 
VMl^e  of  their  trade. 

.  So  that  all  other  subiects  are  merely  pre- 
euioiis,  and  have  no  pretence  of  taking  any  ad- 
vantage of  anv  peace  made  by  the  Company. 

8e  as  to  them,  the  Indians  remain  to  all 
pmaaes  alien  enemies. 

Having  now  shewn,  that  all  foreign  trade 
's   upon,  and  hath  been  managed  by 
and  royal  licences,  either  by  letters 
pstent,  or  special  acts  of  parliament;  and 

That  thekin^  may  prohibit  generally,  where 
■a  act  of  parliament  hath  intervened  to  the 
esntiyy ;  and  the  common  law  prohibits  trade 
with  inndels,  and  no  act  of  parliament  has  pro- 
vUfedlbrit.  ^ 

80  that  trade  cannot  be  managed  but  by 
die  king's  licence,  in  aome  such  manner  as  is 
diieeted  by  these  letten  patent  tdthe  Com- 
pany. 

That  the  answers  to  all  the  anthorities  and 


made  use  of  by  the  defendant's 
coonsd,  which  i  have  not  answered,  he  open 
lar  the  authority  of  the  Taylors  of  Ipswich 
Case;  and  the  several  other  aothonties  of 
mechanic  trades,  and  of  inland  merchanOixe, 
t»  which  the  subjects  have  a  right  by  common 
law,  make  nothing  against  our  case  of  foreign 
tnule,  and  to  an  mfidel  country,  to  which  I 
hsve  aigoed  the  subjects  have  no  right,  but 
were  prohibited. 

The  opinion  of  the  Taylors  in  Ipswich  Case, 
that  a  patent  to  hinder  trade  at  sea  is  void ; 
that  generally  to  hinder  all  trade  at  s^,  is  no 
deobt  gsad  law :  because  many  licences  then 
m  hcng,  and  several  acts  ot  parliament  in 
■wny  caoes  bad  granted  liberty  of  u*ade. 

^t'  in  the  same  case  the  restraining  of  trade 
ta  a  particular  country,  tor  which  no  act  of 
frnXmnatoA  had  made  provision, .  is  allowed  of 
m  the  case  of  the  Greenland  Patent. 

Tlieiewia  no  authority  produced,  and  I  be- 
fiave  capiiot  be,  that  gives  the  least  countenance 
Ihr  liberty  of  t^de  with  infidels,  or  to  impeach 
Ae  IdngHp  prmgative  of  nrohiliiting  trade  to 
fhraiga  coontries,  whereto  licenee  for  trade  had 
Bst  been,  granted  by  the  king's  letters  patent, 
ar  by  arts  of  parKament. 

The  arxwneats  drawn  from  the  reason  of 
the  eonuBOii  law  were  two: 

FItat,  FVom  the  liberty  the  subject  had  to 
go  and  trade  into  all  foreu^  parts,  for  which 
were  cited  Fkzheihert  antf  Dyer. 

n«t  liberty,  and  those  authorities,  I  hare 
abeady  examined,  and  shewud  that  the  subject 
had  no  liberty,  hut  was  prohibited  by  the  com- 
mon law  to  trade  with  infidel  countries. 

And  the  liberty  to  trade  with  ibreigncrs  in 
» but  a  hare  parmia^oDy  tfll  the  king 


Secondly,  The  other  ground  insisted  on  was, 
that  all  ingroesine  of  merchandize  was  unlaw- 
ful at  common  mw :  and  therefore  a  ^tent 
leading  to*  authorize  an  unlawful  ingrossing  is 
void,  as  a  monopoly  at  common  law,  and  de« 
clared  so  by  21  Jac. 

Here  I  will  join  issue  with  Mr.  PoUexfeuy 
and  do  admit,  that  if  it  be  an  unlawful  in- 
grossinsr,  whether  by  the  common  law,  or  any 
statute  m  force,  the  |iatent  will  be  void. 

And  he  must  admit  unto  me,  that  if  it  be  no 
unlawful  ingrossing,  it  is  no  monopoly  at  com- 
mon law. 

As  he  did  in  his  argument  ingenuously  ad- 
mit, that  if  it  were  no  monopoly  at  common 
law,  it  is  not  within  the  statute  SI  Jacob!;  so 
that  the  question  between  us  will  turn  upon 
this  single  point : 

.Whether  the  ingrossing  the  foreign  mer« 
Chandize  of  India  1^  unlawful  ? 

Upon  what  I  have  already  said,  it  appears  it 
is  not.  For  I  have  shewn  that  the  common 
law  regarded,  and  made  provision  only  fi)r> 
merchuidizes  within  the  land ;  and  though 
when  foreign  merchandizes  came  thither,  they 
fell  under  the  rules  of  the  common  law  ;  yet 
the  in^^rossing,  or  sole  buying  of  foreign  com-  • 
modities  beyond  the  seas,  and  selling  in  gross, 
or  by  the  merchant-importer,  was  no  offence  at 
common  law. 

Neither  is  there  any  statute  that  makes  it  an 
offence  at  this  day. 

It  is  true,  the  statute  of  S7  £.  3.  cap.  5.  pro- 
hibited English  merchants  to  ingress  merchan- 
dizes. / 

But  the  merchant-stranger  was  not  bound 
by  that  law :  and  that  statute  was  the  next  yea^ 
repealed,  as  to  the  English  merchants,  38  £.  S. 
cap.  2.  And  that  at  present  the  law  is,  that  any 
merchant  may  buy  in  i^ss,  and  sell  in  gross, 
appears  by  the  resolution  of  all  the  judges, 
Mich.  39  &  40  Eliz.  Co.  3  Inst.  196.  m  the 
chapter  of  ingrossing. 

And  the  resolution  goes  a  step  further  thaa 
the  merchaiit-iroporter. 

That  any  person  may  buy  in  gross  of  the 
Boerchant-im porter,  and  sell  by  retail. 

And  it  follows  by  a  clear  consequence,  that  if 
English  merchants  in  such  places,  where  by 
law  they  have  a  right  to  trade,  may  ingroas  the 
commodity  of  the  place  without  offence ;  the 
ingrossing  foreign  commodities  of  any  place, 
where  the  subject  cannot  trade  without  licence, 
can  be  no  ai^ument  td  invaliiiate  such  licence. 

Because  ingrossing  of  foreign  merchandize, 
by  any  merchant-importer,  is  no  crime,  but 
lawful  for  every  trader. 

And  then  the  consequence  of  all  ingrossing 
will  be  the  raising  of  tne  price  of  the  comma* 

Vet  it  being  a  commodity  of  foreign  growth, 
and  not  such  as  the  law  hath  any  wher6  deter- 
mined necessary  for  the  support  of  life,  aa  vic- 
tuals and  such  uke ; 

The  common  law  hath  no  regard  to  the 
price,  but  leaves  the  merchant  firee  to  meke  hie 
advantage  of  the  dangerous  adteature. 
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The  advanti^es  that  aome  aalgedi  may  re- 
eeire  by  the  trade,  and  oihen  may  be  debarred' 
from,  which  are  alike  hazardoua,  and  depend 
MDon  a  multitude  of  accidents,  are  no  measures 
or  right  or  wrong,  to  pass  a  legal  judgment 
upon. 

But  if  the  company  have  a  right  to  trade,  and 
others  hare  not,  as  I  bare  argued,  whatever 
their  advantage  may  be,  which  cannot  be  es- 
timated till  the^  have  wound  up  their  bottom : 

The  ingrossmg  of  the  Indian  commodities 
cannot  be  infected  with  the  taint  of  a  mono- 
poly, which  always  supposes  something  done 
against  common  nj^ht,  which^  is  altoeetlicr  in- 
consistent with  havmg  a  right  due  to  tne  king. 

For  it  is  of  the  essence  of  a  monopoly,  ac- 
cording  to  the  definition  thereof  proposed  by 
Mr.  Pollexfeu,  and  taken  out  of  my  lord  Coke, 
▼iz.  that  it  tends  to  restrain  such  liberty  and 
freedom  the  subject  had  before,  or  to  binder 
Jiim  in  his  lawful  trader 

So  that  every  sole  buying  and  selling  a  com- 
modity, if  it  be  lawful,  can  be  no  monopoly,  in 
the  legal  sense  of  the  word :  which  is  evident  in 
several  land  commodities,  where  the  sole  buy- 
ingand  selling  is  coupled  with  a  right. 

The  king  may  grant  to  farm  his  pre  emption 
of  tin,  whereby  the  grantee  hath  the  sole  buy- 
ing and  selling,  if  he  pleaseth,  of  the  wbole 
commodity. 

Such  a  grant  to  Tidman  a  foreigner  was 
complained  of  in  parliament,  3^  £.  3.  and 
prayed  by  the  commons,  that  no  such  mer- 
chandize be. sold,  but  to  the  commonalty  of 
merchants. 

The  king  answers,  that  it  was  a  profit  be- 
longing to  the  prince,  and  every  lord  may 
make  bis  profit  of  his  own  ;  21  £.  3.  nu.  39. 

That  this  sele  right  of  buying  and  selling 
was  ever  enjoyed,  appeai-s  by  the  case  of  the 
Stannai-ies,  4  J.  Co.  12.  fol.  10&  11. 

So  of  all  ^old  and  silver  dug  within  the 
realm,  and  oi  all  royal  fishes  taken ;  the  king 
and  his  grantees  shall  have  the  sole  cUsposal,  or 
right  nf  selling  them. 

Jt  is  no  just  answer  to  these  instances,  that 
they  are  iiilieritances  and  rights  vested  in  the 
dukes  of  Cornwall  and  the  crown: 

Which  they  may  dispose  to  whom  they 
please.  So  is  his  prerogative  of  licensing  fo- 
reign trade.  And  as  to  the  question  of  a  mo- 
nopoly, which  implies  a  wrong  in  restraining 
the  rights  of  others ;  there  is  no  diffmnce  be- 
tween having^  a  right  existing,  which  may  be 
nd  having  a  power  or  prerogative  to 
confer  a  right  on  others. 


granted,  and  having  a  power  or  prerogative  ( 
'onfer  a  right  on  others. 

For  it  is  the  having  the  right  to  do  the  thing 
that  makes  it  no  monopoly. 

And  therefore,  if  the  king  have  a  right  to 
license  some  of  his  subjects  to  do  a  thing, 
which  other  of  his  subjects  cannot  do,  or  are 
rightfully  prohibited  to  do ;  whether  the  thing 
rranted  were  before  in  esse  or  de  novo  oonsti- 
tated,  it  is  all  as  one  to  the  validity  of  the  grant 
Tills  is  proved  by  the  instauce  of  fairs  and  mar- 
kets. 

Whether  anciently  in  the  crowDi  or  lU  novo 


erected  and  granted  to  a»y  aolgect,  the  < 

will  be  the  tame,  as  to  the  subXecte  sole  right 
of  holding  the  fair  and  market  exclusive  of 
others.        . 

And  rights  conferred  by  the  king's  prarogi- 
tive,  are  every  whit  as  strong  as  any  right 
granted  out  ot  the  crown,  which  was  bdbre  n 
esse,  there. 

So  that  the  pretence  of  an  unlawful  iogmts* 
ment  and  monopoly  being  removed^  by  Mr. 
PoUexfen's  admittance,  it  is  not  within  31  Ja* 
cobi. 

And  it  is  plain,  it  is  not  within  the  words  of 
the  enacting  part  of  the  statute,  without  the 
aid  of  the  proviso :  for  it  is  expressly  timited  to 
grants  made,  or  to  be  made,  tor  the  sole  bay- 
ing and  selling,  or  usiug  of  any  thing  within  the 
realm.  So  tbut  it  was  only  the  liberty  of  the 
,  inland  trade  and  traffic,  to  which  the  subjects 
had  right  before,  that  was  fenced  and  secured 
by  this  statute.  And  this  patent  is  not  for  the 
sole  buying  of  any  thing  within  the  realm ;  aiid 
though  the  selling  be  here,  yet  such  sole  sdl- 
ing  was,  and  is  lawful,  notwithstanding  any 
law  or  statute  made,  as  1  have  shewn. 

And  the  proviso  was  only  added,  to  manifest 
the  plain  intention  of  the  parliament,  not  to  ia- 
mecldle  with  any  just  prero^tive  of  the  king, 
which  he  might,  and  lawfully  bail  exerdsed 
and  used  for  me  benefit  of  his  subjects. , 

Besides,  to  put  it  past  all  scruples,  this  com- 
pany is  within  the  express  words  of  the  pro- 
viso. 

It  was  a  com|>any  in  the  reign  of  qneen  Eli* 
zabeth  and  king  James,  as  is  rented  in  the  de- 
claration. 

And  by  their  charter  7  Jao.  had  the  sole 
trade  granted,  with 'the  exclusive  clauses  to 
others. 

And  if  the  parliament  had  not  adjudged  this 
Company  to  be  for  the  maintenance  and  en- 
largement, or  ordering  of  that  trade,  as  well  ss 
the  other  Companies,  they  would  undoubtedly 
have  made  a  difference  between  them,  apOn 
that  charter  of  7  Jac. 

For  this  very  parliament  was  inquisitive  into 
all  illegal  patents,  which  in  the  least  tended  to- 
wai*ds  a  monopoly. 

And  if  they  had  thought  that  charter  such, 
they  would  not  have  been  tender  of  the  point  at 
tliat  time. 

The  objection  made  from  the  different  ma* 
nagery,  by  joint  anti  separate  stocks,  ii  of  no 
^reat  weight,  because  it  touches  nottheques* 
tion  of  right ;  whether  a  Company  may  have 
a  sole  trade  granted,  exclusive  to  otners. 

For  every  Company  draws  a  charge  with 
it,  which  those  not  of  the  Company  are  not 
Uable  to. 

And  if  the  subject  have  a  right  to  trade  with- 
out being  of  the  Company,  he  can  be  no  mors 
compellra  to  be  of  the  Company,  which  ma- 
nages and  trades  upon  8e|iarate  stocks,  than  o^ 
one  which  trades  upon  a  joint-stock. 

And  the  objection,  that  ordering  of  ^'^^ 
within  the  statute  cannot  he  intended  of  hM- 
sing  of  some,  with  exclusion  of  others,  is  ^^ 
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fKtter  force ;  fiw  h^could  not  h%  inteiided  of 
uy  others. 

All  the  patents  for  foragn  trade  before  that 
liflBe,and  then  in  being,  were  patents  of  excln- 
MB  of  others  than  the  Company. 

Ind  if  it  be  well  considered,  all  Che  authori- 
ties that  allow  there  may  be  Comfmnies  erected 
ibr  well-goTerning  and  ordering  forei^  trade, 
do  admit,  they  may  be  exclusire  to  others  ; 

It  not  being  possible  that  a  foreign  trade 
6U1  be  under  any  rule  or  ^Temment,  by  any 
letters  patent  whatsoever,  if  carried  on  by  per- 
iims  not  subject  to  that  rule  and  government. 

And  it  is  evident,  that  no  rule  of  any  Com- 
pany binas  farther  than  those  of  tbe  Compa- 
ny ;  and  if  every  man,  not  of  the  Company, 
may  trade,  such  trade  will  not  be  under  any 
rales,  made  for  the  Company,  or  by  the  Com- 
pany 

ifo  that  such  patent  will  be  onlv  for  keep- 
ing some  tew  persons  within  rule  and  gO- 
vcrnoEient,  bot  not  at  all  of  tbe  foreign  trade. 

Which  of  necessity  must  produce  the  ruin 
of  the  Company,  and  in  all  probability  of  the 
trade  itself.  % 

For  if  others  trade  witl^out  limitation,  dis- 
charged of  all  the  rules  of  the  Company,  and 
not  be  liable  to  the  charges  and  expenses, 
whereby  the  trade  must  be  supported;  they 
tnay  and  will  both  undersell  tlie  Company, 
ami  forestall  and  anticipate' the  markets,  than 
which  nothing  can  tend  more  effectually  to- 
wards the  destruction  of  a  trade,  of  g^reat  con- 
cern both  to  king  and  kingdom . 

Besides,  the  factories  and  stock  of  the  Com  • 
pany  in  foreign  parts  are  obnoxious  and  liable 
fer  all  injuries  committed,  either  to  the  natives 
or  government  of  the  place,  by  an  interioper 
trading  without  rule,  by  the  general  law  of  re- 
prisals. , 

I  win  not  further  pursne  the  argnmenis  of 
CQovenieooe  or  inconvenience,  but  do  rest  upon 
the  right,  which  I  have  endeavoured  to  make 
out  by  these  steps. 

1.  That  the  subject  had  no  right  to  this  trade 
al  common  law  as  a  foreign  trade,  but  might 
be  prohilnted. 

ST.  That  no  league  or  royal  licence  hath  in- 
tiodneed  or  given  such  general  right. 

S.  That  foreign  trade  hath  in  all  times  been 
licensed  and  managed  by  the  undoubted  pre- 
rogatire  of  the  crown,  in  licensing  some,  and 
prohibiting  others.  And  that  in  all  cases  not 
provided  for  bv  act  of  parliament.  And  that 
soeh  ^Bts  and  licences  have  received  allow- 
ance m  several  parliaments.   ' 

4.  That  no  act  of  parliament  ever  gave  a 
general  liberty  of  trade,  much  less  to  trade 
with  infidels. 

5.  That  the  common  lavF  prohibits  this 
tmle  with  infidels,  as  with  alien  enemies. 

6.  In  tbe  last  place,  L  have  applied  an- 
swers to  principal  authorities  and  arguments 
made  use  of  to  impeach  the  Company's  pa- 
lest 

Upon  all  wfaidit  I  conclude  the  chief  point 
oftheca«e$ 


1.  That  the  grant  to  the  Company,  of  tha 
iM>le  trade  to  India,  exclusive  to  others,  is  good 
in  law. 

2.  As  to  the  second  point,  whether  the 
action  will  lie  admitting  the  Company  have 
a  right  to  the  sole  trade  there,  by  these  letters 
patent? 

I  shall  spend  but  a  little  of  your  time  about  it. 

Because  if  the  Company  have  by  law  the 
sole  ri^ht  to  tbe  trade,  the  law  will  give  them 
a  remedy  to  redress  iiyuries  done  to  their 
trade,  for  recovery  of  th^r  damages. 

Which  is  properly  by  an  action  of  the  case, 
they  having  no  other  remedy  to  redress  them- 
selves. For  a  prosecution  for  a  contempt  to  tbe 
king  cannot  be  intetis&ction  of  the  Company's 
damage. 

I  shall  therefore  rest  that  point  upon  the  ai|- 
thorities  abready  produced  by  the  plaintifTs 
counsel.   •  i 

I  shall  only  apply  answers  to  the  objections 
made  by  Mr.  Pollexfen. 

Obj,  1.  Tisnot  alledged  the  defendant  bad 
no  licence  from  the  king. 

Anno,  The  complainant's  case  is  sufficiently 
set  forth,  that  they  had^the  s(>le  trade  to  the 
Indies  granted  to  them ;  and  that  the  defend- 
ant had  notice  thereof,  and  yet  traded  contrary 
to  tbeir  grant 

If  the  defendant  had  had  the  king's  licence  to 
come  on  his  part  by  plea,  then  the  validity  there- 
of, as  against  the  plaintiff,  would  have  come  into 
question ;  but  ho  rests  upon  the  licence,  by  sta- 
tute of  15  E.  3. 

Obj,  2.  They  have  shewn  no  special  loss  or 
damage. 

Atmo,  Neither  need  any  be  shewn,  no  more 
than  in  all  other  actions  of  the  case,  where  the 
right  of  any  person  is  injured,  18  Rep.  113, 
Mary's  case  of  a  commoner  who  hath  no  estate 
in  the  land,  nor  the  sole  right  in  the  profit  an- 
prender,  comes  not  to  the  case ;  the  law  de- ' 
nies  such  commoner  liberty  of  bringing  bis  ac- 
tion, without  a  special  damage,  to  prevent  a 
ipultiplicity  of  actions,  which  upon  the  same 

ground  Cver^  commoner  would  be  entitled  to. 
ut  otherwise  it  is,  where  any  hath  the  sole 
piscary  or  profit  apprender;  afiter  setting  forth 
the  special  case,  and  wherein  his  right  is  in- 
vaded, a  general  declaration  to  his  damage  is 
sufficient,  and  the  examination  of  the  particu* 
iars  will  belong  to  the  jury. 

Ob),  3.  That  the  action  is  grounded  upon 
the  restraint  in  tbe  lettera  patent ;  and  that  re- 
straint is  not  absolute,  but  upon  pain  of  forfei- 
ture of  ships  and  goods. 

Anno.  The  first  part  is  mistaken;  fbr  the  ac- 
tion is  grounded  upon  the  grant  of  the  whole, 
entire  and  only  trade  and  traffic  to  the  Indies, 
inforoed  with  the  king's  covenant,  not  to  grant 
licence  to  any  others. 

And  besides  this  clause  of  the  prohibition, 
there  is  a  distinct  clause  of  grant,  that  none  of 
these  countries  or  places  shall  ^visited,  fre- 
quented or  haunted  by  any  of  the  king's  sub- 
jects, during  the  continuance  of  this  patent, 
which  hath  no  penalty  ahnexed  to  it. 
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Upon  ihese  grentt  the  action  is  ^nnded  ; 
and  if  there  were  no  clause  of  prohibition,  the 
trading  la  these  infidels  by  others  without  li- 
Qpuce  from  the  king;  is  enterpriztog  a  trade 
n<>tonly  afpinstthe  prohibition  of  the  conamon 
law,  but  the  king's  ex'press  prohibition. 

But  the  action  is  not  founded  upon  this 
clause,  but  upon  other  Clauses  of  conierring  a 
right  to  the  sole  trade. 

The  authority  cited  by  Mr.  PoHexfen,  as  an 
autliority  in  point,  against  the  action  out  of  1 1 
Rep.  88.  and  Rolls  Abridgment,  foK  106.  nu. 
6.  in  Darcy's  case,  that  admitting  the  grant 
or  dispensation  ta  Darcy  were  good,  for  im- 
portii^  foreign  cards' contrary  to  the  statute  of 
£d.  4.  yet  the  action  will  not  lie,  reacbeth  not 
our  case  of  a  right  conferred  by  the  king's 
preroffative,  and  not  of  any  dispensation  from 
a  penal  law. 

Before  the  statute  of  E6w.  6.  erery  subject 
might  import  foreign  cards;  the  statute  re- 
strains that  liberty  under  penalty  of  forfeiture. 

The  dispensation  of  one  subject  fram  the 
law,  works  no  interest  but  a  bare  exemption 
fj»m  the  [penalty ; 

Which  in  the  case  of  Shaw  and  Hawes,  was 
held  could  qot  be  assigped  over ;  and  therefore 
grants  that  are  merely  dispensations,  convey 
no  interest  [against  any  other  suLyect,  who  ks 
no  otherwise  restrained  from  doing  the  thing, 
than  by  the  statute  under  A  penalty. 

But  where  the  king  by  his  prerogatiTe  may ' 
^ant  the  sole  use  of  a  thing,  (as  in  case  of  new 
inventions)  the  grantee  hath  an  interest  suf- 
ficient to  support  an  actioA  upon  the  case,  as 
Rolls  is  of  opinion.  The  next  paragraph,  fol. 
106.  nu.  17.  That  if  the  king  praat  that  none 
shall  uae  such  a  thing  (whereof  the  king  hath 
power  to  grant,)  but  the  grantee  reserving  a 
rent,  if  another  use  it,  an  action  upon  the  case 
will  lie  ; 

Which  is  a  stronger  authority  in  point  for  the 
action,  than  that  of  Darcy's  case  of  a  mere 
dispcsiaation,  is  against  it. 

And  therefore  having  proved  the  ^rant  of  the 
sole  trad^  to  be  good,  the  action  is  well 
hroiurht  for  damages ;  And  pray  Judgment  fw 
the  Plainti£Qk 


Blft.  WILLIAMS'S  ARGUMENT. 

be  termino  'S.  Michaeljs,  Anno  Regni  JRegis 

Car.  Secundi  xxxvi.  Annoq;  Domini.  1684. 

The  £«st-lii<fia  Company  v,  Thomas  Sandys. 

The  ouestions  in  this  case  are  two. 

%.  .Whether  this  gnmt  of  sole  trading  to  this 
CSompany,  exditding  all  others  hia  m%esty's 
sulfieGftB  who  ara  not  membecs  of  tlus  Com* 
nany ,  ok  within  the  (|uaiifieationa  of  thia  grant, 
be  a  legal  grant  P 

S.  Admitting  it  a  legal  gHUt,  if  tiiis  action 
he  maintainable  by  the  oompany  against  the 
^jefendant? 

Thatthisgnut  ialogaLi»att  its  parts,  I  do 
not  and  that  the  counsel  thai  aifnei  ftv  It, 
have  cndeavouied  to 


Mr.  Attorney  hath  admitted  In  hisaignaiMi^- 
it  is  not. 

That  some  parts  of  it  are  against  law,  is 
manifest,  viz.  it  indicts  illegal  penalties  awn 
persons  ofTeoding  against  it,  oy  creating  a  for*. 
feitureoftheu*^o£  and  merchandize,  which 
shall  be  brought  into  the  realm,  or  any  of  the 
dominions  thereof,  contrary  to  this  grant. 

It  also  creates  a  forfeiture  of  the  sbips, 
with  the  furniture  thereof,  wherein  such  goodi 
shall  be  imported  or  found;  the  one  half  to  tiM 
king,  the  other  half  to  th^  oompany. 

It  gn^nts,  That  the  offenders  against  it  diaH 
be  imprisoned  during  the  king^s  pleasure,  and 
not  to  be  delivered  out  of  prison  until  tbe 
offenders  become  bound  to  the  govenMW  io 
the  sum  of  1000/.  at  least  that  suchjieraon  shall 
not  at  any  time  afWr  sail  or  traffic  inlo  aoy 
places  mentioned  in  tbe^  grant. 

It  gives  the  company  liberty  to  licease  per* 
sons  to  trade  within  the  limits  of  this  grant ; 
and  that  the  king,  his  heirs  and  socceisorij 
shall  not,  during  these  letters  patent,  ticeaae 
any  person  to  sad  or  trade  there.  - 

In  tliese  things  the  property  and  liberty  of 
the  subjects,  are  put  into  the  power  or  the 
company  ;  and  they  are  to  dispose  of  the  li- 
berty and  property  to  serve  their  own  Con^' 
pany,  and  not  the  public. 

If  this  Company  may  seize  goods  and  sfaipi^' 
and  imfprison  the  king's  subjeiSB,  aceordifig  «» 
their  ^ant  they  will  have  a  greater  prero|;i- 
tive  over  the  subject  than  bis  maies^  hm; 
they  have  power  to  seize  goods,  and  nnpr  JMV 
persons,  withoot  trial,  without  legal  prooeed- 
ing,  which  the  king  cannot  do  ;  and  I  bomMy 
conceive,  cannot  grant  to  any  subject  or  corpo* 
ration. 

The  judgment  upon  theCamiry  patent,  wUeh 
I  shall  have, occasion  to  mention  more  largely 
herein,  by  the  opinion  of  all  the  judges,  damaed 
the  penalties  of  that,  agreeing  in  sobstaace 
with  these.  The  substance  of  this  was  admit* 
ted,  at  least  not  defended,  by  Mr.  Attoraef 
General. 

This  grant  does  not  only  give  this  Compaoy 
dominion  over  the  properties  and  liberties  of 
the  subject,  and  invest  tl^  Company  widi  tbe 
prerogative  of  the  crown  to  license  men  sod 
ships  to  trade  in  these  limits,  but  it  doth  direst 
the  crown,  the  king,  his  heirs  and  saccesiori» 
of  a  high  prerogative ;  That  the  kinftahall  not 
license,  as  I  tiS^e  it,  the  king  shall  not  tiada 
in  these  limits  withoat  the  licence  afthisCfiii- 
pany.  For  as  this  great  and  mighty  chariff  ii 
penned,  it  doth  not  only  invest  the  CDiapsnyf 
but  divest  the  king  of  his  prerogative. 

Mr.  Attorney  and  the  king'a  ooorisel  eeoii 
not  argue  for  the  Company  in  this  siatttft 
without  argnm(r  against  the  prevogatife  of  die 
king.  They  are  of  the  king's  counsel  tbst 
argued  for  this  grant,  but  it  is  not  to  be  Miefed 
they  were  of  the  king's  counsel,  or  fViends,aiai 
drew  it  or  advised  it 

We  that  argue  for  Mr.  Sandys,  argae  M 
tbe  king's  prerogative :  That  the  long,  not- 
withstanding this  grant  to  this  Compoiy,  vof 
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Ihe  limits  of  their  grant,  or  in  any  |MrC  of  it, 
which  may  be  very  necessary  for  the  gOYern- 
ment,  an<{  public  trade  of  the  kincf. 

1.  It  may  be,  the  Indians  may  insist  upon 
sODie  such  company  to  be  instituted  by  the 
^njJTt  *>y  wme  treaty  of  commerce. 

Now  hath  the  king  by  this  means,  not  only* 
excluded  his  subjects  from  the  trade  of  this  ^ 
place;  but  he  bath  excluded  himself  of  the 
liberty  of  makings  or  constituting  any  other 
company  for  trade  or  commerce,  in  all,  or  any 
of  these  places. 

S.  Perhaps  the  government  and  j^Dod  ma-- 
nagement  of  trade  in  these  ula^eSy'tna y  in  time 
require  more  companies  to  be  instituted,  in  all, 
or  some  of  these  places  •  and  the  Company's 
counsel,  except  Mr.  Attorney,  are  now  arguin|f 
the  king  by  his  prerogative  out  of  his  prero- 
gative : 

That  the  king  had  prerogative  enougli  to 
make  this  gk>rious  Company  the  sole  traders, 
and  managers  of  trade  m  these  places,  and  to 
exclude  himself  and  his  successors,  and  all  the 
rest  of  his  subjects,  from  this  trade  and  ma- 
nagement : 

3.  And  by  this  means  constitute  a  sort  of 
republic  for  the  management  of  trade  in  these 
places,  borrowing  perhaps  from  Hamburgh 
and  other  repnbHcan  places,  the  ways  and  me- 
thods of  managing  trade  upon  a  common  stocky 
in  fraternities  and  companies ;  and  by  this  ex-' 
periment  alter  the  constitution  of  England  in 
the  management  of  trade,  by  altering  the  na- 
ture of  our  English  properties  in  our  gooda 
vested  and  placed  in  persons,  and  placing  our 
properties  in  companes  and  fraternities ;  and 
oy  fixing  the  mystery  of  trade  in  companies, 
to  the  prejudice  of  single  persons ;  and  may 
in  time  turn  to  ill  example,  and  endanger  the 
government  hi  its  other  pkrts,  as  well  as  the 
trade  of  Engiand. 

The  main  question  in  this  case  doth  ttim 
upon  the  power  of  the  king ; 

If  the  king  by  his  royal  power  may  appni<^ 
priate  this  trade  in  these  infidel  places  to  thia 
Company  ? 

First,  That  the  king  hath  power  to  do  thia, 
by  the  ad?ice  of  his  great  council,  the  parlia<> 
ment,  is  not  doubted.  So  there  is  no  detect  or 
want  of  power  in  the  king  to  do  this  by  the 
law  of  England ;  the  exceptions  in  the  statute 
of  SI  Jac.  cap.  3,  do  except  such  grants  out 
of  that  statute. 

The  question  is  only  a  question  of  tha  oian- 
ner  of  doing  this  by  the  king. 

Secondly,  Whether  be  majr  do  it,  without' 
the  advice  of  his  great  council  in  parliament? 

As  there  is  no  defect  or  want  of  power  in  tha 
king,  so  there  is  no  defect  in  the  law  of  Eng^ 
land.  '     •      ■    . 

Thu^ly,  But  'if  there  be  a  necessity  or  » 
coDveniency  to  the  doing  of  this  for  the  crown, 
or  for  the  government,  for  th^  subject  or  foe 
trade?      . 

Fourthly,  It  is  not  to  be  supposed  hot  th^t 

the  Lords  and  Commons  in  parliament,  WiU 

and  ought  to  assent  to  su«h.  a  grant  in  parli«« 

UK 


!  BIr.  Sandys,  or  ttny  other  sulgect,  to 
sade  in  these  linuts ;  and  it  doth  not  appear 
opon  this  record  but  Mr.  Sandys  hath  the 
bog's  Koence  to  trade  in  thoae  places ;  he 
BMy  lieenae  any  other  subject  to  trade  there. 
And  that  the  king  by  his  grant  cannot  ex- 
dnde  himself  of  his  prerogative. 

It  will  serve  our  turn,  for  the  defendant  in 
tUa  ease  t6  avoid  the  plaintifTs'  action .  If  tbe 
p)ainti&  ought  not  oy  law  to  have  the  sole 
BcenaaDg  of  traders  in  these  limits ;  for  the 
stingmg  part  of  their  declaration  is  laid  in  this, 
*  That  the  defendant  traded  without  their  li- 
*e^Dee.' 

There  was  greater  care  had  to  greaten  this 
Company,  than  to  preserve  the  prerogative  of 
the  kiB^  in  this  gprant ;  and  the  prerogative  is 
Darned  m  this  ease,  to  serve  the  Company,  and 
■ot  the  king :  and  they  that  drew  tnis  gprant, 
did  neither  conault  the  honour  nor  prerogative 
af  the  king,  the  Kberty  or  property  of  tlie  sub- 
ject, the  tnide  of  the  kingdom,  nor  th^  law  of 
the  land :  but  their  business  was  to  greaten 
this  Company,  to  the  detriment  of  the  king, 
the  law,  and  the  sutgect';  as  I  hope  to  make 
OQt  in  this  case. 

In  my  way  to  the  particolar  qnestions  in 
Ibis  case,  I  shall  observe,  1.  That  theplain- 
tift  in  their  declaration  do  allege,  lliat  they 
have  estdilished  and  managed^  and  do  manage 
a  great  trade  of  merchandize  to  the  £ast-In- 
ma,  with  the  inhabitants  there,  who  at  the 
time  of  the  making  the  letters  patent,  were 
aot,  and  ever  aince  are  not  Christians;  but 
then  were,  and  now  are  infidels,  and  enemies 
to  the  Christian  faith. 

Yet  they  do  not  allege,  nor  can  say  that 
these  Indians  are  in  enmity  with  the  crown  of 
England,  or  that  they  are  alien  enemies  to 
England.  \ . 

S.  Though  the  preaent  inhabitants  of  these 
places  are  infidels,  and  enemies  to  the  Chris- 
tian faith,  yet  it  may  be,  and  we  hope  there 
may  be  an  universal  conversion  to  the  Chris- 
tian fiuth  ;  and  we  are  taught  by  the  church 
Id  pray  for  it,  and  to  use  all  manner  of  means 
to  bring  it  to  pass. 

Why  may  not  these  places,  or  some  of  them, 
become  inhabited  with  Christians,  as  Spain 


and  Portugal  are  now  inhabited  by  Christians, 
where  infideb  did  inhabit  about  SOO  yeare  ago? 

3.  Thia  grant  doth  not  exclude  a  trade  with 
infidels  only  in  these  places,  but  with  all  per- 
MHM  in  these  pkces. 

I  do  not  observe,  that  any  of  the  Company's 
oouosel  that  argued  before  Mr.  Attorney,  have 
denied  Englisbmenjhe  liberty  of  tradinf^  with 
Cfaiirtians  in  any  part  of  the  world,  without 
lioebce  from  the  king.  Herein  I  take  him  to 
heal^oe. 

4.  They  say,  this  trade  cannot  be  managed 
hot  *  per  corpua  corporatom.'  ' 

Yet  have  ther  an  exclusion  of  all  persons, 
and  bodies  politic  and  corporate,  to  trade,  or 
manage  a  trade  in  these  places  without  their 
fieuDce ;  and  by  this  .meanb  exclude  the  king 
fnm  oonstittitiiig  any  other  con^ny  within 

you  X. 
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ment  m  much  u  tbe  privy-cooiicU,  or  dnT  I  I  thiD|cHnia^beft4initted,  thekinf  oyij  br 
/ithec  of  the  king^s  councU,  are  obliged  to  ad-  |  hU  fp-eat  aeal,  without  the  adnoe  of  the  'liorw 

_.  _  I. r  _^j-. . J  1.  — 1-.  ^.^  i-_    ami  Commons  in  parliament,  conrtitute  a  coni- 

pany  for  tbe  good  managiaroeQi  of  tnde  in 
these  paHa,  or  any  part  of  tbe  wmrld  : 

But  be  cannot,  as  I  hmnbly  conceive,  by 
any  (rrant  under  hie  great  seal,  toUlly  ezduda 
his  sabjecto  of  their  r^bt  andfiberty  of  tnduig 
in  any  place  upon  the  seas  or  beyond  the  seas. 

Rolls  1,  Rep.  fol.  4-  V»  taylors  of  Ipswich 
case  ;  the  king  may  grant  a  charter  for  ffood 
ordering  of  trade;  this  is  for  the  beiijefit  of  tht 
subject,  3  Ed.  3>  Britton'scMC. 

The  good  management  of  trade  is  ibr  the 
benefit  of  the  subject 

I  shall  endearoor  to  maintain,  that  the  sub- 
jects of  England  had  ja  right  to  trade  in  these 


s 


▼iseituutoF  parUameot;  and  it  oui^ht  to  be 
so  presumed  by  the  constitution  of  Eugland. 

And  I  take  this  to  be  one  of  tbe  Ardtia 
RegDi,  which  is  a  subject  matter  $t  and  pro|»er 
Ibr  the  consideration  aod  deliberaUon  of  a  par- 
liament, and  ought  not  to  pass  by,  any  grant 
without  tbem/ 

The  ti-ade  of  England,  the  property  and  li- 
berty of  the  subject,  the  king's  revenue  by 
tonnage,' poundage  and  customs,  tbe  prero- 

fative  of  the  king,  are  under  great  restrictions 
y  this  grimt 
This  ivork  is  too  heary  for  the  pen  of  an  at- 
torney, or  solicitor,  to  put  into  a  bill  for  the 
great  seal,  without  the  deliberation  of  a  par- 
ament. 

Tbe  king  cannot  naturalize  an  alien ;  hot 
ly  ^.he  act  of  parliament,  tbe  law  doth  intrust 
be  king  by  his  letters  patent,  to  make  denizens 
of  aliei^,.but  not. to  naturalize  them. 
.  It  may  be  too  much  for  me  to  gire  the 
reafon  of  this,  why  the  king  hath  not  power  to 
naturalize  aliens,  as  well  as  to  denizenize 
Aem. 

I  humbly  take  the  reason  to  proceed  firom 
llie  interest  of  the  subject,  that  the  right  of 
the  subject  is  immediately  concerned  in  letting 
in  aliens  to  have  the  same  right,  liberty  and 
freedom  with  English  subjects  in  England,  and 
that  this  ought  not  to  be  granted  to  aliens, 
not  by  the  km^  under  his  great  seal,  without 
the  conseiitol  the  Lords  and  Commons,  the 
ni|i|^]Mentatives  of  the  sulgects  in  pariiament. 

There  may  be  hi^h  sKK^-policy,  sometimes 
to  uaturaKze  an  luien,  and  that  perhaps  it' 
<aimot  always  wait  tlie  meeting  of  a  parlia- 
Bsent ;  yet  nath  the  law  placed  this  trust  in 
the  king,  bo  be  exercised  by  the  king,  with  the 
advice  of  the  Lords  and  Commons  in  parlia- 
laeBt,  and  no  otherwise. 

The  right  of  every  Englishman  in  his  free- 
dom of  trade  in  these  parts,  is  concerned  in  this 
grant,  and  every  Englishman  not  admitted  to 
trade  by  this  grant,  is  excluded  of  his  freedom  *, 
and  the  lung  disables  himself  to  license  any 
Diher  Eiu^Iisfi  subjects  to  t/ade  in  these  parts. 

If  the  king  had  made  such  a  giant  to  aliens, 
and  excluded  all  his  English  subjects  from 
.trading  in  these  places,  or  if  the  king  had 
|*rant^  only  to  his  Irish  or  Hootch  su^ects, 
and  excluded  bis  English  subjects,  bad  these 
keen  good  grantts  or  legal  ? 
'  IfUiekioK  has  the  prerogative,  the  com- 
pany's coODSel  urge  in  this  case,  ail  this  might 
have  been  done,  and  these  grants  bad  bem 
legal,  though  exclusive  of  all  his  En^h 
^unects. 

it  ia  enough,  I  humbly  conceive,  the  king 
,ftath  the  prerogative  of  granting  and  consti- 
tuting such  companies,  and  mining  such 
grants  m  parliament ;  and  the  law  aUows  no 
more  in  cases  of  this  nature,  which  concern 
•the  right  of  ever^' subject  in  Eughind,  and 
therefore  ough(  not  to  be  taken  from  hiroy  but 
by  tJs  coraoit  in  parliament. 


Iiarts,  before  the  making  of  this  grant,  or  th« 
constituting  any  company  hy  the  crown  in  tba 
East-Indies,  and  withoiit  any  licence  fromtbft 
crown ;  and  by  consequence  this  grant  appro- 
priating tliis  trade  to  this  company,  and  ex« 
eluding  the  rest  of  the  king^s  suCgects  from 
their  right  and  fiiher^  of  trade  there,  is  an 
illegal  monopoly  in  trade,  condemned  both  bv 
the  common  law  and  statute  law  of  England ; 
and  the  iitfideliam  of  the  inhabitants  of  these 
places,  is  no  bar  nor  impediment  to  the  tnde 
and  commerce  of  English  subjects  in  thaw 
pkces,  without  leave  or  licence  from  the  craWBy 
no  more  than  in  Christian  countries. 

That  the  prero^tiye  of  the  crown,  to  grant 
and  issue  out  writs  of  No  Bxeat  Begnom, 
against  this  or  thatsulyect,  iA  no  aiiguaoeBt  ftr 
tms  power  tcmake  such  a  grant  as  this^or  to 
exclude  his  subjects  from  trading  in  inftdsl 
countries. 

Tbe  Ne  Exeat  Regnum  is  «  wnX  tb^  mat 
be  granted  by  the  keeper  of  the  great  seal, 
without  any  express  warrant  on  command  from 
the  Idng,  upon  some  su^^gestion,  that  tbe  narty 
may  be  required  to  gir«  caution  not  to  leave 
the  kingdom,  till  he  Answers  such  a  suit,  or 
the  like. 

This  writ  is  neirer  ^nted  without  some 
special  reason  or  caiwe  in  a  particular  case ; 
the  subject  complained  of  may  appear  in  Chsa- 
eery,  and  answering  the  cause,  may  discharge 
the  writ. 

Such  a  gntnt  under  the  grent  seal^  for  some 
of  the  king's  sulgects  to  go  abroad,  and  for  Ibr 
rest  to  st«^  at  home,  I  conceive  wouW  not  be 
good  in  law.  No  parity  of  reason,  because  the 
king  may,  by  his  writ  of  Ne  Exeat  Begnwn, 
stay  a  snqject  from  going  out  of  the  kiittdMo, 
that  therefore  the  king  may  by  his  grantmndtf 
him  to  trade  out  of  the  kingdom.  Men  M^jTy 
and  da  trade  by  their  fetors  and  coriespM)- 
dents,  and  do  not  stir  ont  of  the  kingdom;  tbsff 
personal  attendance  in  their  trade  iA  plaest 
ren^ote  is  not  necessary* 

The  subjects  of  England  trading  in  OMBr 
diandise,  have,  and  always  had  a  riffhttoft^ 
upon' the  seas,  and  beyond  the  seas,  wiw«t 
licence  from  the  crown.  . .     » 

That  they  had  such  liberty  to  trade  wiUi  w 
Christian Goimtricsyl  d»BOt  findit  deoiei  vjf 
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Mjr  ^  tbc  mmjfwj^  flMBMl.  but  Mr.  Ittmr- 
■ey ;  lie  hath  jridiM  somethiag  the  other 
mmmk  have  deoiiNl,  and  deoied  what  othen 
haffeadoMtteiJ ;  and  in  aooiething  in  his  ar> 
r  he  is,  as  I  coooore,  inoonsisteat  with 
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Andttat  the  km|f  hath  Ms  eld  cuatomt,  and 
these  royalties  of  wrecks  and  great  fish,  by  hit 
cdnserfancY  of  the  seas ;  w  Henry  Conflia- 
ble's  case,  fib.  ^,  fd.  1<»,  b. .%  Ki.  9,  pan.  t. 
The  king  hath  tonnage  and  poundage,  Pre 
]>efei|sione  Maris. 

But  the  king  hath  not  any  prerogatire  that  I 
meet  with,  to  exclude  the  subject  from  the 
benefit  of  his  right  of  oemmunity  in  the  seas, 
as  fishing  and  trade. 

-As  the  king  hath  his  soTereignty  npon  thd 
seas,  and  his  subjects  owe  him  liegeance  there; 
so  liave  they,  their  rights  and  .properties  in 
and  upon  the  seas,  ami  they  8.re  ,not  to  bd 
invaded. 

And  the  king  hath  the  care  and  conservancy 
upon  the  seas,  and  for  his  care,  guard  and 
conservancy -of  his  subjects,  ^heir  ships  and 
goods  npon  the  seas,  be  bath  his  tunnage» 
poundage  and  customs. 

Rolls  Abridgment,  Tit.  Prerogative.  Tlie 
subsidies  of  tunnage  and  poundage  are  granted 
to  the  king  for  the  safe-guard  oi  the  seas^ 

Stat.  1  Ed.  4,  cap.  13,  reches,  that  H.  7, 
and  H.  8,  and  otbcr^  kings,  hsd  granted  te 
them  by  the  Commons  in  parliament  for  the 
defence  of  the  realm,  for  the  keeping  and  safe- 
goard  of  the  eeas,  for  the  intercourse  of  mer- 
chandize safely  to  come  into  the  realm,  and  ta 
pass  out  of  the  same,  a' subsidy  of  atl  manner 
of  goods  and  merchandizee  coming  in,  and 
going  out  ef  the  realm. 

And  if  auy  one  be  afterwards  robbed  by 
pirates,  or  lose  his  goods  by  misfortune,  M 
shall  ship  as  many  more  without  paying 
custom. 

Stat.  1  Mary,  ci^.  18,  and  Eliz.  19,  the 
same  renewed. 

8tat.  45  Ed.  S,  cap.  4.  And  all  rates  and 
impositions  upon  ships,  trade  and  traffic  upoai 
the  seas,  and  beyond  the  seas,  are  laid  by  the 
long  in  parliament,  and  cannot  be  laid  by^  thd 
king  alone,  by  any  prerogative  out  of  parliantentl 
3  Instfol.  181.  *  Commercium  jure  gentium 

*  commune  esse  debet,  et  non  monopolinm  el 

*  privatum  >  paucubnrum  qusestum  oooverteU'^ 
'  dum,  iniqnum  alioe  permittere,  alios  inhibeci 

*  mercaturam.     . 
Dyer,  fol.  990.  IS  Eli^.    That  A  eobjeol 

of  England,  bong  a  merchant,  may  depart  o«t 
of  the  realm  wiuioat  the  queen's  licence,  ta 
live  there,  though  not  merchandize;  and  sucH 
going  out  of  the  realm  is  no  eontempt  to  the 
queen,  before  a  Ne  €xeat  Regntim,  an  fxprcsd 
prohibition  or  proclamation  issue. 

Stat.  5  R.  S,  cap.  2,  doth  affirm  thin  by  the 
ezceptioii  in  that  statute. 

Dyer,  fol.  tfiS  and  996.  agrees  with  Nat  Br: 
and  says  iiirther,  that  no  merchant  pays  at  the 
common  law  any  custom  lor  any  wares  oe 
merehandize  whatsoever,  except  three,  vis. 
wool,  wod-leUs,  and  lealher,  espress  for  all 
nserohants,  and  eonifarmed  by  Stat  5  R.  9,  eafu 
lands. 

Rolls  1.  Rep.  fol.  4.  Tayhnrs  of  Ip 
case,  19  Jac.  Banoo  Regis ;    no  tn 
dbaaic  ormerohandifliDg  ooght  to  hel 


That  trade  is  as  free  to  all  men  as  the  air, 
that  the  seas  are  like  the  highway  s,  free  and 
epcs  te  all  pMMengera. 

Graliaa  de  Man  hbero,  *  Mare  et  littora 

*  Jfaris  jure  f^eotanm.  sunt  oommania.' 

Gratitts  dejure  belli  et  pacis,  cap.  S,  par.  19. 
*■  niod  oertum  est,  etiam  qui  Mare  oocnpaverit, 
« Nav^ationeati,  impedire  non  posse  inermem 
*■  et  innomm,  quando  nee   per  terram  talis 

*  tnnailys  prohiberi  potest,  qni  et  minus  esse 

*  eelet  neceanrius  et  magis  nozius.' 

Gap.  3.  *  Ad  Reges  potestas  omnium  per- 

*  tiaet,  std  anguloB  nropnetas'.' 

Wellwood's  Abridgment  of  Sea-Laws,  in  bis 
Kpisde  to  the  duke  of  Lenox,  and  earls  of 
Nerthamplon  and  Nottingham,  lord  admirals 
of  England,  Scotland,  Ireland,  and  the  isles, 
he  prnsefi  lAiem  to  maintain  the  privil^;es  due 
6r  the  maintenanee  of  the  admiralty,  and  the 
jwtfdiction  thereof,  and  that  they  would  vin- 
dwale  the  aame  from  all  sort  or  encroaching 
aad  uBurping  ;  but  above  all,  the  oooservaney 
ef  theeeas  (aa  the  chief  point  of  the  office) 
nqoireaeecmty  and  safety  in  common  for  all 
loyal  salgects,  traders  on  sea. 

Bt  has  opinion  there  is  a  commmiity  for  all. 
laytl  aulgecls  to  trade  on  the  seas,  and  not  to 
'  he  apatepriated  to  a  few. 

Bntton,  eap.  33.  De  Pnrchaa.  he  distin- 
gimhes  of  thmgs  corporeal  and  not  corporeal, 
of  things  in  common  and  things  particular. 

*  Chases  oommmiea  sioome  la  meer,  et  le  eyr, 

*  et  fatr3rvaille  de  k  meer,  droit  sicome  et  de 
'  pccher  eo  flos,  et  en  meer»  et  en  communes 

*  cfares,  etryv|re8.' 

The  king  I  admit  hath  a  soverei^tv  in  the 
IMS,  and  ma  sovereignty  ui  the  Britisn  seas  is 
cxdnaive  of  other  pnnces. 
Mr.  Jo.  Burroaghs^s  Sovereig[nty,of  the 
the  long  was  « Dominns  utriusqne  R^- 
b'  when  he  had  Normandy. 
Jttliaa  Casar  de  hello  Gallico,  Kb.  4.  King 
r's  title,  *  Basileus  omnium  rerom.  In- 
Ooeani,  aue  Britanninm  drcumja- 
■clarom  Natioonm,  qusB  infra  cam 
Imperator  et  Dominus.'  Bar- 
%l.  tmctit.  de  Insnlis. 
'  BaL  de  reram  Dominiis,  videmus  dejure 

*  gmiiniii  in  Man  case  distincta  Dominia  sicat 
'atatHL    Mare  ipeum  ad  eentum  usque  mil 

*  bvia  ptt>  terriftotia  distinctaqne  iUiUs 

*  eni  acozinia  appropinouat,  aasignatur.* 

I  do  agroe  that  thekin^  hath  a  prerogative 
in  the  sea,  and  that  the  sea  IB  within  the  king's 
iMBaooe ;  and  that,  by  this  pierogative,  wrecks 
W  atoigieoii,  and  other  great  fish  in  the  sea 
Msng  to  the  erewn.  StaL  17  Ed.  9,  cap.  11. 

iiid  that  the  atatoteDe  prerogative  Regis, 
■Mag  other  things,  doea  recacon  wredca, 
vUea  and  gteat  stargeona  to  behmg  to  the 


igteat 
bg  by  hie  ytwofative. 
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by  the  kill's  patent  io  any  sort,  but  by  tot  of 
parliament. 

9  H.  3,  cap.  30.  A  charter  to  binder  trade 
at  sea  is  void ;  a  charter  that  only  100  persons 
shall  trade  at  sea  is  void,  in  itsdi ;  and  he  was 
chief  justice  at  this' time.  2  Inst.  57.  The 
patent  to  Greenlaod  was  allowed,  because  the 
trade  was  found  at  the  peril  of  the  party's  life 
who  first  discovered  it. 

I'aylors  of  Ipswich  case,  where  there  is  do 
new  invention,  the  king  by  his  charter  cannot 
hinder  trade. 

The  patent  to  the  colleisr*  <>f  physicians,  that 
no  i^Tson  shall  practise  physic  without  their 
licence,  would  have  been  void,  had  it  not  been 
confirmed  by  act  of  parliament ;  yet  this  con- 
cerned not  all  the  subjects  of  England :  and  is  a 
mystery,  and  the  professors  thereof  fit  to  be 
approved  by  persons  of  skill  in  it. 

It  may  be  admitted>  that  the  king  for  spe- 
cial causes  may  prohibit  this  or  that  subject, 
perhaps,  to  trade  in  some  certain  f^laces. 

As  the  king  may  inhibit  a  subject's  going 
beyond  seas  ;  and  if  aperson  ^oes  beyond  thfe 
seas  after  such  an  inhibition,  it  is  a  crime  in  the 
•object,  ibr  which  he  is  punishable. 
.  But  it  is  hard  to  infer  from  such  particular 
inhibition  of  particular  persons,  to  trade  in  par- 
ticular places  or  iu>untries,  or  to  inhibit  par- 
ticular pei-sons  frQm  going  beyond  the  seas, 
to  infer  universally,  that  the  king  may  inhibit 
all  bis  8ubie<*ts  to  tfo  l>eyond  the  seas,  Qr  that 
he  miy  iuhibit  all  his'  subjects  except  some 
few  to  trade. 

'  There  is  a  great  difference  between  an  in- 
hibition from  the  cown  to  this  or  that  person 
to  go  beyond  the  seas,  and  an  inhibitioii  tar  all 
persons  to  trade,  except  such  a  company. 

This  grant  imports  a  restraint  upon  trade, 
and  upon  the  common  liberty  of  the  subjects, 
£ir  the  benefit  of  some  few  of  the  subjects, 
without  any  benefit  to  the  crown,  or  security 
to  the  kingdom,  as  in  the  case  of  Ne  tieat 

The  Company  may  license  aliens  only,  and 
exclude  subjects.  ,No  trust  is  placed  in  the 
company,  which  the  law  places  in  the  crown. 

For  the  allay  that  is  ofiered  to  this  exclusion 
of  trading  for  Knglishmen,  and  English  mer- 
chants in  these  places ; 

Obj.  Tht^t  ^ley  are  excluded  <mly  from 
trading  in  the  East- Indies  with  infidels,  and 
the  innabitants  there,  who  are  enemies  to 
the  christian  faith  and  religion. 

And  that  it  is  for  the  common  safety  of  the 
christiaQ  religion,  that  this  is  done  to  avoid  the 
dansferof  corrupting-and  perverting  christians 
to  infidelism. 

1  do  not  meet  with  any  authority  for  tliis 
power  giveti  to  the  king. 

Buttiiat  English  subiects  have  the  same 
freedom  of  trade  with  infidels  as  they  have 
with  christians  in  places  beyond  the  seas ;  so 
they  be  not  in  enmity  with  the  crown  of  Eng- 
land. 

.  Michelbome's  case,  Brownlow  3d  Rep.  396. 
Thatcase  hath*  been  observed  aUeady  to  have 


no  authority,  nor  the  book  aotheutie,  andtl 
best  bat  some  saying  of  my  kird  Cdce,  in  a 
ma^  not  then  in  jaqptnent  before  the  court, 
and  that  perhaps  mistaken  by  the  prothoBOtary. 

1  oppose  to  the  probabilitl^  of  this  Baym|^, 
the  Tem>rt  of  the  Taykirs  of  Ipswich  case,  » 
Rolls  Rep.  fel.  4. 13  Jac.  The  lord  Coke  was 
then  chief-justiee  of  the  King's-bench,  and 
says  in  the  resolution  in  that  case,  tlut  ne 
trade  mechanic  or  merchantable  can  be  hin- 
dered by  the  kinfj^'s  patent,  not  in  any  place, 
without  an  act  oi  parliament;  a  charter  to 
hinder  trade  at  sea  is  void. 

How  can  this  stand  with  what  is  poblished 
in  Brownlow,  that  mv  lord  Coke  should  say  ia 
the  common -pleas.  Before  this  time,  that  an 
English  subject  cannot  trade  with  infidels, 
without  licence  from  the  kmg ;  and  that  be 
had  se^n  a  licence  in  the  timeof  Edw*  3,  to  that 
purpose? 

The  reason  given  for  that  saying,  is  as  weak, 
because  they  are  common  enemies  to  the 
christian  faith. 

They  may  be  enemies  to  the  christian  reli- 
gion, and  not  enemies  to  the  crown  of  Eng- 
land, or  to  the  trade  of  England. 

The  law  denies  trade  and  commerce  ooly 
with  enemies  to  the  crown,  not  with  enemies 
to  the  christian  religion. 

It  is  sufficiently  observed  already,  by  the 
counsel  that  have  angued  on  this  side,  tbatthers 
are  treaties  of  trade  and  commerce  betweeo 
the  crown  pf  England,  and  these  phicesof  io- 
fidels,  and  that  there  are  leagues  and  embassies 
between  them.  4  Inst.  155.  allows  leagues 
of  commerce,  and  trade,  and  peace  with  in- 
fidels. 

And  what  may  be  the  consequence,  to  de- 
chire  that  to  be  law,  that  they  are  incapable  of 
the  benefit  of  the  law  of  Engrland,  aikmed  to 
other  aliens,  and  that  they  are  not  to  be  pro- 
tected from  personal  injuries  by  our  law  ? 

13  H.  8.4.  APagan  beaten  in  Eoghmd  can- 
not sue,  quia  perpetuus  inimUuM, 

And  to  put  them  in  the  same  condition  with 
outlawed  and  cKCommunicated  pei-sons,  bow 
doth  this  consist  with  the  common  justice  of 
nations,  or  witli  the  policy  of  trade  in  ao 
island? 

Obj,  By  Mr.  Solicitor,  5  Inst  fol.  33.  A 
Jewess  born  in  England,  marrying  a  converted 
Jew,  notdowable. 

Mr.  Solicitor  hath  cifed  many  cases  and  re- 
cords out  of  Mr.  Prynne's  collections,  and  fitMn 
the  rolls  themselves,  how  the  Jews  were  treated 
in  England  in  trade ;  what  restraints  and  taxes 
were  laid  upon  them  by  the  crovrn. 

I  do  not  take  it  that  any  of  these  records 
reach  the  reason  of  restraint  of  trade,  imposed 
upon  EngUsh  sul^jects  by  this  grant. 

There's  no  restraint  but  that  English  sub- 
jects might  trade  with  Jews  in  their  own  cmb* 
tries. 

That  Jews  were  used  thus  m  Enghuid,  is 
no  argument  that  the  East- India  Company 
may  use  English  suljects  lik^  Jaws  abroad  m 
other  countnes. 
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ft.  FtmVw  first  epistle  to  tbe  IkyrhitlriaiMi 
cbp.  6,  reprefaeodt  the  Chratitmr  for  g;otng  to 
\vr  one  with  another  before  infidel  judges, 
who  were  their  enemies ;  calling'  it  a  foalt,  and 
heipaks  it  to  their  shame,  that  they  woiild 
Ml  rather  reeettre  wronff,  or  make  arbiters  of 
their  own  to  jud^  betw^n  the  brethren,  than 
t§  go  to  taw  one  with  another,  and  4hat  before 
uabelierers)  but  there  is  no  reproof  to  the 
Cbmtians  foi^  «onfernngor  trading  with  in- 


4  Inst.  fo).  15^.  Darcy  and  Alien's  case, 
Noor^  Rep.  fol.  674,  and  675,  are  aathorities 
ferle^fiies  and  commeree  with  Pagans,  Vhicb 
aenifj  leagues  of  eommerce  with  mfideW. 

Lord  Coke  cites  several  texts  out  of  the  holy 
writ  to  justify  it,  out  of  the  books  of  Joshua, 
Kiagsand  Cbronicles. 

Ifit  be  tnie,'there  was  snch  freedom  of  trade 
bj^  the  commoa  law  for  all  English  subjects 
with  infidels  and  chfistiaas  in  all  parts  of 
th«  world,  and  that  without  licence  irom  the 
ksMr: 

To  restrain  this  freedom  of  trade  tol*a  Com- 
fuy  of  Bnglish  sol^ects,  excloding  all  others 
tbe  king's  sal^ects  irom  their  ancient  liberty 
tad  (nSkm  of  tn(de,  I  take  to  be  a  monopoly, 
md  ootaes  within  the  description  and  reason  of 
iheodious'nessof  monopolies,  so  largely  argued 
^  Mr.  PoUezfen,  that  I  shall  not  take  up  the 
tmeof  that  ooort  in  repeating  what  he  hath 
nid,  and  1  cannot  add  to  it. 

Neither  will  1  trouble  the  court  with  men- 
tiooiagthe  authorities  he  hath  cited  for  that 
purpose ;  hut  refer  myself  to  the  same  authority 
in  that  matter. 

Yet  I  take  it,  under  correction,  that  it  is  fit 
to  be  very  well  considered,  if  this  patent  be  not 
amoBopoly,  and  an  ingrossinj^  and  appropri- 
tiiog  of  trade  to  few  persons,  wbicb  did  belong 
ttd  was  common  to  all  Englishmen,  though  a 
Keenoefivm  the  crown  was  necessary  forttieir 
oercise  of  this  trade ;  yet  every  Englishman 
was  capable  of  such  licence,  and  was  intitled 
totocbhoence  from  the  crown,  and  had  a  right 
toit. 

Now  hath  this  grant  put  it  out  of  thelcing's 
pswer  to  grant  such  licences,  and  hath  placed 
fiui  power,  and  tl^e  exercise  of  it  in  this  Com- 
pany, and  by  this  means  hath  by  this  patent 
gnated  and  appropriated  a  tratde  to  this  Com- 
pany, which  was  common  to  all  his  subjects ; 
and  bath  given  to  this  Company  the  sole  licens- 
B||of  traders  in  these  parts,  excluding  all  the 
•abjeets  of  England,  which  shall  not  be  li- 
kened by  this  Company,  to  trade  in  these  parts ; 
I  conceive  this  makes  this  patent  and  grant  il- 
hgal  and  void ; 

And  makes  this  restraint  in  trade,  which  was 
conmon  to  all  with  the  king's  licence,  now  pe- 
^iKar to  this  Company;  and  doth  monopolize 
fne  trade  and  tbe  means  of  trading,  by  placing 
It  in  the  sole  hands  and  power  of  the  Company, 
even  tlie  sole  licensing  of  traders,  and  they 
^y  by  this  grant  license  aliens  only  to  exclncje 
£ii«[tt8hsul^eets. 

My  Isfi  Coke's  dctcriptio&  of  mopopji^Kes  and 


monopoKsts,  projectors  and  propoundere,  doth 
sufiiciently  illustrate  this,  with  reflecting  upon 
what  Mr.  Pollexfen  hath  s^d  in  this  argument, 
without  repetition  of  them  to  the  court. 

The  statute  of  Magna  Charu  declares  the  li* 
berty  and  freedom  merchants  have  to  boy  and 
sell  without  restraint,  by  the  old  and  rightful 
customs,  except  in  time  of  war. 

3  Inst.  cap.  $9  and  30,  Stat.  9  H.  3,  90, 
Nisi  puhtice  prohibentur^  saith  my  lord  Coke,' 
is  intended  a  prohibition  by  act  of  parliament. 

Yelrerton,  10  Jac.  is  of  the  same  opinion 
with  lord  Coke  in  his  book  about  impositions 
upon  trade;  as  I  have  it  from  a  gentleman  in 
our  profession.    Tide  his  manuscripts. 

21  Jac.  cap.  3,  delares  all  monopolies  to  be 
against  common  law. 

Coke  11.  Case  of  Monopolies,  84  Moor's 
Rep.  673,  nay,  Daren's  grant  for  the  sole  im« 
potting  of  cards  from  beyond  the  seas,  and  sell- 
mg  them  for  twenty-one  years,  44  Eliz.  pro* 
hibited  and  judged  a  void  grant. 

Stat.  S  £.  3,  cap.  9,  confirms  Magna  Char- 
ta,  for  going  and  coming  with  merchandize 
to  and  from  Englalnd,  according  to  Magna' 
Charta. 

9  £.  3,  cap.  1,  damns  all  charters  to  thexon* 
trary,  as  illegal  and  oppressive  to  the  people, 
4  £.  3,  cap.  2,  confirms  also  Magna  Charta. ' 
95  £.  3,  cap.  2,  doth  the  same,  and  makes  let- 
ters patent  to  the  contrary  void. 

11  R.  2,  cap.  7, 12  H.  7, 6,  for  firee  passage, 
&c.  such  letters  patent  restraining  trade  have 
been  pursued  in  parliament,  with  iiue  and  cry, 
in  all  parliaments  and  ages. 

Obj,  This  grant  is  made  to  a  Company  for 
good  government,  and  for  the  ordering  of  ti-ade, 
and  no  monopoly,  and  it  is  within  tbe  proviso 
of  the  statute  2 1  Jac. 

Answ.  Allowed  in  EHirc^^s  case  by  the  argu- 
ments for  that  grant,  and  if  it  be  not  for  public 
good,  the  grant  is  illegal. 

If  this  grant  be  neither  good  for  the  king, 
nor  for  the  subject,  nor  for  the  trade  of  Eng- 
land, it  caniiot  be  said  to  be  for  the  public 
good. 

It  cannot  be  good  for  the  king,  for  it  restnjns 
him  in  his  prerogative,  as  you  would  have  it 
the  king  had  power  to  license  every  subject ; 
by  this  grant  he  hath  exclutled  himself  of  all 
power  ol  licensing.  He  can  license  no  sub- 
ject to  trade  in  these  parts. 

The  king  suffers  in  his  customs  and  in  bis 
nftFigation. 

The  subject  is  excluded  from  trading  in 
these  places,  without  the  licence  of  this  Com- 
pany. 

Trade  itself  is  restrained,  for  it  is  redooe4 
and  appropriated  to  a  Company,  and  to  few 
liersons,  which  was  common  to  all  the  king's 
subjects. 

2  Inst.  foU  57.  Lord  Coke's  reason  against 
it,  for  all  the  subjects  are  concerned  in  trade," 
therefore  all  ought  to  coiksent  to  it  in  parlia^ 
ment. 

Though  they  are  a  Company,  they  are  not 
constituted  by  this  grant,  to  regulate  and  ma- 
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Mf^  tmdto  for  Bag ISBdi  bat  for  tiien«i4f«t  aiMl 
tbeir  Compftrijr.  • 

The  heigbteningf^  the  lowerii^  of  conmodi- 
ties,  the  rawing,  the  leBseoing  tne  rates  of  all 
the  eomtiioclities  of  these  places^  the  in^frossing 
of  all  the  trade  of  theee  plaoesi  is  in  their  jMiwer 
and  in  their  pleasure. 

There  are  no  rales  or  quahfiications  in  this 
mn^  injoioing  to  admit  nonibers  into  this 
^CompaDy,  or  directing  or  requirinff  their  li- 
cences for  this  trade.  They  have  the  trade  in 
themsdves,  irithout  any  check  or  oontroni  from 
liis  ouuesty  or  the  government  \  they  are  in- 
depenoaat  from  the  government  bj  tnis  grant, 
they  are  without  appeal. 

Oln,  That  they  are  a  oompaqy ,  and  that  this 
grant  to  them  is  within  the  exception  of  the 
•tat.  21  Jac.  cap.  3. 

Antw*  1.  Because  that  exception  doth  not 
rsach  to  letters  patent  made  to  corporations, 
after  the  making  of  that  act; 

No  words  of  saviug  to  any  corporation,  that 
■kdttld  be  afterwards  erected  or  mnted. 

8.  This  proviso  doth  not  make  them  better 
than  they  were  before  the  making  of  the  act^ 
only  leaves  them  as  they  were  betbre,  and  as  it 
ibundthem. 

If  they  were  legal  before,  they  continue  so ; 
if  ille^,«they  are  so  notwithstanding  this  act. 

Ohf.  That  many  eranls  of  this  nature  have 
been  made  to  severaToompi 
Company,  Muscovy 


sompanies ;  to  the  Turkey 
and  Hamborough  Gom- 


Ans,  They  do  not  trade  in  joint-stock,  and 
monopolize,  as  this  Company  doth;  they  do 
not  exclude  persons  from  their  company,  as 
this  doth.  Mr.  PoUexfen  bath  differenced 
themstlaigB. 

That  there  have  been  many  monopoly  grants 
in  all  ages  tVom  the  crown,  appears  oy  the  sta- 
tute of  Magna  Charta,  by  other  statutes  made 
in  Ed.  Srd's  time,  R.  2,  H.  7,  and  king  James's 
and  by  the  jodipuenta  given  on  mono- 

J'  patents  m  all  sges. 
n  the  Case  of  Monopolies.    In  the  Taylor 
of  Ipswich's  case. 

.  Peachy's  case,  5  Ed.  3,  severely  punished 
fi>r  proGoting  a  licence  under  the  great  seal, 
that  he  only  should  sell  sweet  wines  in  Lon- 
4oD,  &C. 

Inst  3.  foL  181.  Darcy  and  AUen's,  Mar. 
Bep.  44  Eliz.  Oppression  is  elder  than  the 
kw  made  to  punish  it ;  Monopolies  are  as  old 
as  the  laws  made  to  punish  them ;  it  is  no  ar- 
gument to  justify  injuries  by  their  ages. 

Sir  Arthur  Ingram's  Patent,  17  Car.  9,  for 
die  Canary  company,  granting  them  the  ecrfe 
trade  there.  There  are  fflorioos  recitals  in  that 
Mitent,  of  advantage  to  the  king's  subjects,  and 
for  the  regulation  of  trade ;  m^ing  the  Com- 
pany a  body  politic,  that  they  should  have  the 
•db.trade  to  thoite  ishmds,  exduding  all  others 
tmder  paina  and  forfeitures,  with  a  n€nch$Unte 
to  the  statute  against  monopolies ;  judgment 
was  given  aninst  this  patent,  Mich.  SO  Car.  ^. 

11  Repk  foL  54.  Tayk^ra  of  Ipswich  case. 
Gaaspare  this  case  with  the  compaiiy  of  tay- 


for  llie  good  of  trade  and  eompssy, 
and  the  orders  and  l>y-law8  foir  and  plaiwhiey 
yet  damned,  because  a  restraint  on  trade. 

The  company  had  the  profit  of  the  leforna- 
tion.  No  other  difference  between  the  caaei, 
than  that  this  is  a  mighty,  that  a  petty  omu- 
pany.  ^  ^ 

14  Car.  S,  cap..  34.  That  statiMe  provides, 
that  persons  by  having  stocks  in  this  company, 
shall  not  be  adjudged  traders  within  the  slatiites 
against  bankrupts,  which  is  caled  bv  Mr. 
Solicitor  the  judgment  of  the  pariiaaent  for  this 
grant. 

fc»ays  Mr.  Solicitor,  Stat  14.  Car.  9,  ca^ 
S4.  takes  notic|e  of  this  Company,  aud  that  it  is 
an  advantage  to  the  nation  and  trade  of  it 

Stat  29,  Car.  iS,  1.  takes  notbeof  this  eon- 
pany,  and  taxes  every  capital  stock*  in  the 
Company  at  dOs.  for  every  100/.  capital  stock 
in  the  Company. 

An»,  This  poll-act  taxes  all  guilds  and  fra- 
ternities, bodies  politic  and  corporate;  this 
doth  not  niake  them  l^^  dorporatiops,  goiUi 
or  Iratemtties. 

The  juckcment  the  parliament  had  of  tiiis 
grant  doth  better  appear  upon  the  joornab  of 
the  houses  of  parfiament,  of  the  complainls 
made  to  the  parliament,  that  this  grant  wu  a 
grievance. 

It  is  no  new  thing  to  me&lioD  proeoBdiags 
upon  journals  of  parliament:  and  the  jodfjct 
take  notice  of  them.    Hob.  Rep.  and  RoOt. 

And  in  a  cause  of  this  consequence  it  nay  be 
proper  to  adjourn  it  to  parliament,  when  it 
nay  receive  the  judgmont  of  his  nugestyiB 
parliament. 

This  will  be  a  safe  estebliahment  of  the  kw 
in  this  great  ca«e,  which  concerns  the  kiar^ 
prerogative,  the  right  of  the  subject,  and  of  us 
whole  kingdom  in  the  trade  of  the  nation. 

It  will  meet  there  with  a  judgment  that  will 
certainly  establish  it,  if  it  be  for  the  mterest  of 
the  king  and  kingdom ;  but  if  for  the  enlsfging 
of  this  great  Company,  it  will  meet  with  tile 
common  fate  of  projecting  jpalentt  agaiiist  die 
intenist  of  the  king  and  subject 

It  is  a  mifi^htv  argument  for  the  rq^olatioa 
this  patent  had  with  the  parliament,  sod  tke 
opinion  they  had  of  it,  by  taxing  their  capital 
stock  at  20f .  per  orat 

So  they  do  reputed  es^res,  at  5/.  by  the 
head. 

Solicitors,  attorneys,  and  <^ipressive  naoreni 
have  the  like  esteem  with  this  act  of  pariisment 

Stat.  3  Jac.  cap.  6.  This  sUtute  is  but  de- 
claratory of  the  common  law,  and  mads  ta 
avoid  questions  and  suits  in  law ;  which  migiit 
be  occasioned  by  charters  of  improprialiiigtlie 
trade  of  Spain  and  Portogal,  and  tiien  ia 
makinff  for  the  trade  of  France. 

If  the  mischieft  recited  in  that  8tatvte,SBi 
the  evils  happening  to  England^  and  the  kiiig^ 
sttUecU  be  true,  without  all  hesitation,    < 

Those  charters  mentioned  in  that  i^^^ 
and  condemned  by  thai  staitute,  wane  notealf 
grievous,  but  illegal,  and  monopolies ; 

It  aBMOpriiting  the  tnHU  of  titise  doBt- 
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I  f»  Ibw  iBMlkAiitit  »9d  exddUiif  all  olhflr 
kii  wa^eaty^B  ral^cctt  from  the  trade ; 

jMiniiiif  the  king'e  subfects  in  Enskiid 
ftom  that  me  end  oommon  traffic,  wbicb  his 
■■Mecte  in  lielaod  and  Scotland  bad ; 

To  the  manifest  impoyerisbiog  of  masters, 
oimerB  of  ships,  mariners^dshermen,  clothiers, 
tnchsn,  spinsters,  and  many  thousands  of 
haMmrafis-men ;  . 

TW  deciease-of  his  majesty's  customs,  sub- 
sidies, and  other  impositioBS ; 

The  min  and  decay  of  nariffation ; 

The  abatiBS  of  the  prices  of  oar  wool,  doth, 
een,  and  soeh  Vke  commodities ; 

The  enhaadnf;  of  all  Frenoh  aed  Spanish 


that  all  owners  and  mariners, 
with  divefs  others,  shall  be  cot  off  from  the  or- 
dinaiy  naeaiis  of  maintenance,  and 
their  eetnles; 

And  all  French  and  SpanisI 
shall  be  in  a  few  hands ; 

To  the  hurt  and  prmodice  of  all  the  subjects ; 
thsKfore  enacts,  it  shall  be  lawfblfor  aU his 
m^esty's  subjecis  in  Englaiid  and  Wales,  to 
lisve  me  liberty  to  trade  into,  and  from  Spain, 
France  and  Portngal,  in  such  sort  as  was  ac- 
customed  at  any  time  in  his  mi^jesty's  time. 

8lat.  4Jac.  cap.  9.  Made  to  confirm  the 
diarterto.tbe  company  of  Exeter  Merchants, 
vpon  singubr  reasons  recited  in  the  act  of  par- 
haSMBt,  declarine  the  stat.  30  Jac  cap.  6. 
aho«dd  not  impeacn  that  charter  being  ibrpub- 
liegood. 

ftat.  45  Ed.  3.  cap.  4.  That  no  imposition 
fhall  be  diareed  upon  wool  in  no  sort,  without 
the  aesent  of  the  parliament :  this  statnte  was  not 


made  out  of  necessity,  for  it  was  the  common 
law  ;  yet  it  was  thoogbt  fit  by  the  parliament 
at  tiuit  time,  to  dedare  the  law  by  an  act  ef 


Slat  I  H.  4,  ca^.  16,  17.  Ag^nst  letters 
patent  made  to  ingross  trades,  &c. 

So  ancient  wasme  monopoly,  and  ingrossing 
nf  trades  bv  illegal  letters  patent 

Whoi  illegal  things  turn  to  a  grieyanoe,  it  is 
nsnal  to  annpress  them  by  acts  of  perliament, 
nnd  not  to  leave  their  judgment  to  the  ordinary 
OHUIs  of  justice  without  dedaration  fint  had 
in  parliament 

Stat  leiJac.  cap.  S.  This  statute  takes  no- 
tiee,  thoogb  the  long's  disposition,  judgment 
nnd  declaration  was,  that  all  'monopolies  were 
ageinet  lasr ;  and  that  no  suitors  should  more 
|ir  sndi  grants  yet  upon  misinformations  and 
nntnie  pretencea  of  public  good,  many  such 
mnts  bnve  been  unduly  obtained,  and  unlaw- 
rally  put  in  eieoQtion,  to  the  great  grievance 
and  uBoonvenience  ef  the  subject,  contrary  to 
Ihelawsofthereahn. 

For  the  avoiding  whererf*,  that  statute  is 
made  agaitet  aU  grants  to  any  person  or  per- 
jsna,  bo^fiss  politic  or  oorpomte,  of  any  mono- 
poly ;  and  declares  the  same  illegal. 

This  statnte  doth  ^padrate  with  the  descrip- 
tion of  n  monopoly. 

So  doth  the  East-India  Company's  charter 
naUiti  pnuds nnd  farts, and  mtheflM^dse 


'ti 


of  it,  quadrate  with  these  monopdies  and  their 
descriptions  in  our  law-books  and  cases ; 

Yfm  my  lord  Coke's  description  of  a  mono*  * 

'in  bis  3d  lost.  cap.  monopolies. 

f  Mr.  Sandys  be  pictured  in  Mr.  Attorney'n 
argument,  I  take  it  the  East-India  charter  is 
pictured  in  this  statute. 

The  act  of  tunnage  and  poundage,  19  Car* 
8.  says.  The  commons  in  pariiament  reposing 
trust  and  confidence  in  your  majesty,  in  ana 
finr  the  safe-guard  of  the  seas,  against  all  por-  ' 
sons  intending,  or  that  shdl  intend  the  dis- 
turbance of  your  cmnmons,  in  the  intcrooonm  • 
oftrade^  and  the  invading  of  this  your  reahn^ 
give  and  grant  for  every  tun  of  wine  ef  thn 
growth  of  France,  that  sXukll  come  into  the  port 
of  London,  by  your  nat|ird-bom  sul>jeel8^  4/. 
IQt.  by  strangers  and  aliens,  9/. 

Tbe  like  notice  taken  of  poundage  to  be  paid 
by  snlgects  and  aliens. 

Fol.  67.  Rates  in  wares,  silks,  imported  in 
shiiis  Englisb-buiit,  directly  <ie»  the  East- 
Indies,  the  pound  wdgfat  containing  sisteen 
ounces ;  subsidY  duty  15«. 

Of  the  maniunctora  of  Itdy,  imported  fimn 
thence  in  English-bnUt  ships,  the  pound  weigkt 
containing  sixteen  ounces:  duty  IL  19$.  4d. 

This  act  distinguishes  between  suUeets  and 
dien  importers,  between  En^ish  and  foreign 
ships,  not  between  the  East-'lndia-Cem* 
ly  only  and  diens  :  shdl  this  law  made  for 
[land,  be  now  apnropristed  to  this  Company, 
the  rest  of  England  excluded  by  Ihie  granl 
against  this  statute  ? 

This  law  is  made  for  all  the  king^  sd^jeds 
and  their  English-built  ships. 

The  consideratioa  of  this  subddy  meeie 
finom  dl  the  subjects,  the  grant  is  -by  all» 
and  the  benefit  ought  to  be  for  dl  the  subjects 
of  England.' 

The  law  is  the  same  as  to  fordgn  inqier^ 
tation  from  the  Indies,  as  to  importation, 
firnv  ltdy»  to  which  this  Company  doth  not 
pretend. 

.  The  act  for  encouraging  and  increaaiiM^  of 
shipping  for  uaTigation,  13  Car.  3.  the- best 
law  that  ever  was  nude  for  England  iik  that 
parhameut,  except  the  laWs  for.  the  prero- 
gative : 

The  proviso  in  it  folbws:  Provided  that 
this  act,  nor  any  thing  thereia  contained,  eXr  ' 
tend  not  or  be  meant  loiestrain  the  importing 
of  any  East- India  commodities,  laden  in  ]^g[-  - 
lish-built-ships ;  and  whereof  the  master  and 
three-fourths  of  the  mariners  at  least  aie  £n^ 
lisb,  firom  the  place  or  places  of  loading  them, 
in  any  part  or  the  seae  to  the  Southward  er 
Eastward  of  Cabo  Bona  Speranza,  dthepffh 
the  said  parts  be  not  the  pbuSssof  thdr  growttl. 

This  law  made  for  the  increase  of  En^isk 
shipping  and  navigation,  dodi  this  Company 
invade ;  and  appropriate  this  shipping  and  na- 
vigation to  themselves,  by  eKdumng  ail  other 
Eufflisb  suloects. 

fi  this  for  increase  or  decrease  of  Englidft 
shippingand  navigatMm,  to  cnifine  it  to  ftnr 
ha«te,excl 
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There  itnrithte  oommon  DOr  ttatnte  law  can 
hold  this  Company. 

I  hope  the  judguient  of  this  court  will  bind 
them ;  and  that  thia  a«st  of  parliament  wUl 
JMvail  against  this  Company. 
'  The  proviso  is,  ibr  all  Englishmen  to  carry 
in  all  Enfflish-built  ships  any  East- India  coih- 
nodities  brought  from  infidels. 

The  charter  says,  this  Company,  and  the 
ships  and  their  men  shdl  only  carry.  Which 
shall  preyail,  the  act  of  parliament  or  the 
charter  f  These  last  mentioned  acts  of  parlia- 
ment distinguish  between  sulnects  and  alien  im- 
porters, between  English  and  Foreign  ships ;« 

Not  between  the  East- India  Company  only, 
•ad  aliens :  Shall  these  laws  made  fhr  England, 
be  now  appropriated  to  this  Company  ? 
"^  Shall  thev  have  the  benefit  of  it?  Can  the 
kiDg^  ^nt  take  from  his  •subjects  the  advan- 
taf^  gi?en  by  acts  of  parliament,  and  appro- 
pnate  to  some  what  is  gi-anted  to  all  ? 

I  crave  leave  to  observe  some  things,  by  way 
•f  answer  to  Mr.  Attorney's  positions  and  in- 
ferences in  his  argument  yesterday. 

He  distinguishes  between  inlana  and  forei^ 
trade,  he  did  allow  the  subject  the  benefit  ot  a 
home  trade  without  restraint. 

That  the  husbandman  might  plough. 

That  one  Englishman  poight  privately  sell  to 
another  by  the  oommon  law,  without  licence 
from  die  tirown. 

Yet  one  subject  could  not  buy,  sell,  or  trade 
with  another  publicly  in  an  open  fair  or  mar- 
ket, without  hcence  m>m  the  crown,  and  thi& 
^  the  preservation  of  the  peace,  to  prevent 
public  assembli^  and  meetings:  and  that  no 
fair  or  market  could  be  kejS,  but  by  licence 
Arom  the  crown. 

I  think  there  are  lairs,  markets,  and  corpo- 
rations in  England  by  prescription,  and  tb^ir 
beginning  is  not  known,  and  isuch  are  allowed 
l^ylaw. 

And  prescriptions  are'  compared  to  the  head 
of  Nile,  which  could  never  be  discovered. 

And  that  such  ancient  prescriptions  are  as 
ancient  as  the  grants  of  kings  or  inhabitants  in 
the  world. 

f  And  for  foreign  trade ;  he  laid  it  down  for  a 
position,  that  no  subject  could  trade  abroad 
without  the  king's  licence  in  any  part  of  the 
christian  world. 

I  do  not  find  any  authority  for  this,  practice 
isaeainstit 

The  rest  of  the  counsel  that  argued  for  the 
company  did  not  insist  upon  it ;  nay,  they  did 
seem  to  admit  a  trade  for  English  merchants 
with  alien  christians,  without  the  king's  licence. 

This  is  against  the  authority  of  F.  N.  Br. 
S5.  Djer  165,  ^96.  against  lord  Coke'sopinion, 
Holla  Rep.  Taylors  of  Ipswich,  Stat.  9.  H.  3. 
eha^.  30.  Magna  Charta,  «  E.  3.  cap.  9.  18 
£.  3.  cap.  3.  25  E.  3.  cap.  S.  38  E.  3.  cap.  8. 
6  R.  S.  cap.  i.  IS  H.  7.  cap.  16. 

Stat.  26  Rk  8.  cap.  10.  Rastall  566.  which 
gives  the  king  for  c  limited  time  power  to  li- 
cense trade  and  traders  in  some  -measure,  in 
tome  parts,  in  some  coounoffities.  Tide  the 
ftatute,  6 


His  distinction  for  merchants  to  trade,  with- ' 
out  coming  to  the  staple :  and  therein  he  dis- 
tinguishes between  merchants  and  traders,  who 
are  obliged  to  come  ta  the  staple. 

What  warrant  hath  he  for  this  distinotion? 
The  prayer  of  the  commons  to  the  king  in  par- 
liament :  the  petitions  of  merchants  to  the 
kingf  the  king's  restraint  of  merchsnts  in. 
their  trade,  notwithstanding  acts  of  ])arliainent: 
the  continuing  of  the  sUple  notwithstanding 
acts  ot^  parliament  seeming  to  the  contrary, 
give  him  a  handle  for  this  argument. 

1  H..5.  7.  The  prayer  of  the  commons  to 
the  king,  to  send  foreign  merchants  out  of  the 
kingdom :  the  king^s  answer,  *  Roy  advisers.' 
2  H.  5.  cap.  5. 

Those  were  bills  in  parliament  presented  to 
the  king  for  the  royal  assent ;  so  were  many 
of  the  rolls  of  those  ages,  presented  to  the 
kin^  for  their  royal  assent,  especially  in  things 
which  any  way  concerned  the  king  in  his  pro* 
rogative. 

The  commons  did  not  demand  their  riffbts  in 
t|)eir  bills,  but  by  petition  claim  their  rigbt. 

Such  answers  of  *  Koy  advisera/  arc  no  sr- 
gument  against  the  ri^ht  of  the  subject. 

Neither  is  the  petition  or  prayer  of  the  com- 
mons in  pai-liament,  in  any  aiatter  that  is  thdr 
right,  to  the  crown,  any  argument  i^ain** 
their  right. 

This  was  the  nsoal  method,  and  ancient 
course  of  presenting  acts  of  parliament  to  tbe 
kings,  especially  in  Rich.  S'a  time ;  H.  4.  asd 
pa^  of  H.  5.  then  correcte<l  upon  some  com- 
plaints in  parliament  tempore  H.  5.  and  H.  6. 
which  may  be  read  at  large  in  the  rolls  of  psr- 
Itament. 

It  is  their  usual  way  to  secure  their  rights 
thus ;  so  is  the  Petition  of  Itight  in  Car.  1. 

The  Prince's  case,  Co.  Tit.  8.  fol.  19.  shews 
the  various  forms  of  acts  of  parliament,  in  the 
several  reigns  of  kings,  sometimes  by  way  of 
grants,  &c. 

That  the  staple  did  continue  till  lost,  by  tbe 
loss  of  Calais. 

SUt.  8  E.  3.  cap.  9.  That  the  staple  be- 
yond the  seas,  ana  on  this  side  the  sees,  or- 
dsined  by  kings  in  times  past,  and  the  paini 
thereupon  provided,  shall  cease,  ^c. 

This  sutute  took  away  the  staples  set  op  by 
the  kings. 

But  there  was  a  staple  set  up  by  act  of  par- 
liament, and  reformed  and  altered  by  seveml 
acts  of  parliament,  did  continue  notwithMand- 
ingtheactofS  E.  3. 

But  English  merchants  are  not  within  any 
of  those  statutes,  or  the  meaning  of  them. 

And  I  do  not  find  that  Mr.  Attorney  givei 
any  account  how  these  staples  were  taken 
away  by  law,  but  vanished  at  the  taking  of 
Calais;  he  hath  not  told  us  the  beginning  or 
ending  of  the  sUple  by  law,  1  know  no  com- 
mon law  for  them,  or  his  distinction. 

Rolls  Abr.  Prerogative,  Title  Proclamation, 
pi.  6.  27  E.  3.  by  the  statute  of  the  .staple,  it 
was  ordaine(|,  that  merchants-aliens  nugbt 
bring  from  beyond  sea^  mcirehandize  of  tha 
sUple,  but  net  merchants-deBUzens. 
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Ai»4  i^  cannot  ^ipe»r  what  put  «f  it^oth 
app«ar  to  the  court  to  be  iUegaU 

This  au^  turn  to  a  pveoedent  for  the  wbWe 
grant  in  alter-ages,  since  we  judge  b^  prece- 
dents :  and  this  precedent  may  occasion  gnore 
inonopoly-pajteuts,  and  this  ju^ment  girethem 
sanction. 

As  for  the  second  point  in  tLis'case;  whe- 
ther this  action  be  maintainable  by  the  Compatty 
against  the  defendant  Sandys,  admitting  thwr 
grant  to  be  good: 

1.  To  allow  such  an  action  in  a  court  of  lasr 
fbr  this  Company  against  a  eingle  sdlyect, 
will  be  to  give  them  oppoitanity  tonun  aioy 
snbiect,  that  shall  oppose  them  in  trade.     '   ^ 

They  thataretocgreatfor  all  other :caflipai> 
nies  in  England,  murt  be  too  strai^  Ik  aey 
private  subject  inoontest. 

S.  Iftheirgrantbea  legal  ([[taat,  they  hafo 
snfficient  pains  and  penalties  in  it  to  reduce  any 
person  to  tompJiaoce  with  their  grant,  without 
the aid.of  actions  in  Westminster-ball. 

And  the  grant  which  makes  them. a  com- 
pany, and  doth  constitnte  them  and  their 
jpower,  doth  direct  the  remedies,  wajrs  and 
methods  to  support  and  maintain  them  mthair 
power  and  company,  iii.all  the  thin|pi  goatad 
them  ;  and  there  h&ng  no  remedy  gnren  tbam 

Sr  aeden,  ,1  think  it  may  be  hard  to  ai^odge, 
at  an  action  will  lie  lor  them  in  this  cate, 
against  the  defendant. 

In  cases  si' new  ii^ivties  created  by  giants 
or  by  act  .of  parltaonattt,  and  remedies  erasi6d 
to  repair  such  ii^iories  in  the.  grants  and  aoto 
thatoraato  Ihem,  sudi  remedies  are  to  b«  par- 
aued,  and  not  new  nemndies  to  be  .given  in, 
couns  for  such  naw-ortated  ii\iucies. 

This  ia  an  actiao  hroogfat  upon  the  granti^ 
where  no  such  remedy  is  provided  by  ifae 
gnmt,  aifd  other  penalties  are  provided  by  the 
grant. 

The  grant  dh(ects  and^givesfforfeitureof  all 
the  goods  imported  against  it,  and  the  ship, 
wherein  they  are  imported ;  but  the  grantdoUi 
not  express  me  offender  to  anawer  damages  fto 
the  company,  which  is  required  hj  this  actioD, 
and  no  special  damages  are  laid  m. the  decla- 
ration. 

This  is  like  a  penal  statute,  which  creates 
an  offence,  and  adds  a  penalty. 

The  party  ou^ht  to  sue  for  such  penslties, 
and  not  to  sue  mr  damages  in  an  action  upk>n 
the.  case. 

This  may  be  the  case  upon,  the  stattiie, 
2  £.  6,  for  tithes,  it  gives  debts  and  no  da- 
mages; so  the  case  doSi  not  lie  upon  that  sta- 
tute. 

.  Upon  the  statute  for  forcible  entries,  and  upon 
all  other  penal  laws,  which  give  penalties  by . 
siufifle,  double,  or  treble  damages ; 

ft  was  never  practised  to  brinr  actions  upon 
the  case;  uMn  such  statutes,  uidess  in  Davcy's 
case,  whicn  action  miscarried.  Moor  671. 

I  humUy  coneeive  this  action  ii  not  like 
actions  upon  the  custom  of  London,  or  upon 
duties  to  the  eity  of  London,  which  have  been 
brought  by  way  of  indebitantafor  the  duly. 
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nM>Tcbanto-deniaen8  doubted  to  be 
unpeaehed  in  time  to  eome  for  their  merchan- 
diac,  which  they  passed  by  virtue  of  such  giant 
end  proclamation,  forasmuch  as  they  were  made 
ontofpariiameot. 

Ideo  it  ia.granted  in  parliament,  34  £.  3,  o.  2. 

Stat.  5  R.  «.  cap.  ft.  This  statute  prohiUts 
the  exportation  of  gold  or  silver,  and  that  no 
peraon^yther  than  tords  and  great  men  of  the 
realm,  true  and  notable  merchants;  and  the 
king's  soldiers,  go  out  ofther«alm,  without 
the  kind's  liceuca. 

This  IS  declaim  to  be  after  publication  of  this 
oKdmnoe,  which  implies  such  licence  was  not 
necessary  before  the  making  of  this  statute. 

Mr.  Attorn^  was  pleased  to  alk>w,  licences 
to.particttlar  peraons  to  trade  were  not  revoca- 
Ue ;  hilt  companies  having  such  licences  may 
be  dissolved  by  Qm  Warrmio, 

Therefore  more  safe  to  ^x  trade  in  compa- 
Aiea  tb^  persoitf. 

Then  doth  this  charter  do  the  greater  wrqng 
tonacticuktfpcmoas,  who  bylaw  may  have 
aueh  licences,  which  oannot  be  taken  horn 
them. 

And  it  doth  not  aiipe«r,  but  Sandys  hath 
anch  boenoe,  or  may  have^  and  ought  notto  be 
reatramed  therein  by  any  grant. 

Mr.  Attorney  did  turn  this  matter  upon  a 
m  offset,  which  will,  or  will  not  make 
I  coinpany  and  their  grant  a  monopoly : 

via.  Wh^er  this  company  and  their  grant 
he  a  public  good  and  advantage  to  the  trade  of 

"nna  is  a  matter  not  to  be  decided  in  this 
court,  I  suppose,  and  we  cannot  come  at  thia 
question  in  this  case  j  therefore  not  (it,  safe  or 
wise  to  determine  the  law  in  this  case ;  till 
.fthefact  he  cleared  and  settled,  and  that  in  ^uch 
a  judicature  where  this  question  may  be  de- 
termined and  settled,  and  the  law  thereupon 
dedared  and  established. 

It  appears  to  the  court,  there  are  many  il- 
legal things  in  tliis  grant. 

Tbatthe  grant  iaarestramt  to  thetmde  of 
Snglish  merchants; 

IWit  is  a  new  grant. 

Ttiat  it  may  be  dangerous  to  establish  such 
J^nwj*  by  judgnient  in  a  court  of  law.  i 

That  there  are  some  things  in  the  Canary 
patent,  in  Darcy's  patent,  nay,  m  the  patent 
far  sweet  wines,  that  wei^  commendabte  and 
oaeful ;  yet  that  litaegood  did  not  prevail,  but 
fhe  whole  perished,  aufi  was  poisoned  ia  the 
monopoly  of  those  gmots. 

It  is  advisable  how  this  court,  in  this  action, 
m  adjudge  for  the  plaintiffs  upon>this  record 
Wliere  the  whole  pfrant  is  set  forth  upon  record 
ULpleading ;  apd  it  appearing  to  the  court,  that 
aonse  parte  of  this  grant  are  manifestly  iU^, 
Md  may  ooeaaion  oppressimi  to  the  tRilgect, 
and  that  the  best  parte  of  this  gyant  are  doubt- 
ful, if  good  or  usefid  for  JSnglaod  or  the  trade 
of  it: 

It  cannot. I^n^ear  upon  this  roU,  for  what 
ffirt.of  this  grant  the  court  a^ll  adjudgs  for 
ibe  plai^tiA,  aiMl  agMaa^lbe  defendant 

VOL.  X, 


Hie  ARGUMENT  of  the  Lord  Chief- Justice 
JKFFEIUES*,  at  the  Coart  of  King's- 
Bench,  eonoeniiDg^  the  Great  Case  of  MO- 
NOPOMES. 

The  Bast- India  Company  PlaioCifrs,  and  Tho- 
.inas  Sandys  Defendant;    wberieiD  their 
Patent  for  trading  to  the  East- Indies,  ex- 
ciotive  of  all  others,  is  adjudged  good. 

Entered  Trin.  35  Car.  2.  B.  B.  Rot.  126. 
aM  adjndged  Temiino  8.  Hilar.  Annis  36  and 
87.  Car.  27  and  Primo  Jac.  2. 

Pl£a. 

1 .  ]>efendant  demands  Oyer,  of  the  letters 
psitent  whi«h  ar^  set  forth  *  m  beec  verba :'  In 
which  (as  it  bath  been  observed)  the  penalty  of 
ibrlbitare  of  ship  and  goods,  one  moiety  to  the 
king^  and  the  other  to  the  company,  and  im- 
prisonment, is  omitted. 

2.  There  is  a  elanse,  that  tiM  company  may 
Keense  strangers  or  others,  and  that  the  king 
ivill  not  without  the  consent  of  the  company 
gfv«  licenses,  Stc. 

S*  That  none  shall  have  a  vote  in  the  gene- 
flftl  assemb^,  bat  be  that  bath  500/.  stock. 

4.  And  ther^  is  another,  which  hath  not 
^mm  mentioDed  by  the  counset  on  either  side ; 
tfftit  H'  it  should  hereafter  appear  fo  his  majesty 
«r  bis  successors,  that  that  grant,  or  the  conti- 
ttoanoe/thereoi;  shall  not  wi  profitable  to  his 
luyesty,  his  heirs  and  soccessdrs,  or  to  this 
realm,  that  afler  three  years  warning,  under 
tlie  priVy^seU  or  sign  mannal,  the  same  should 
be  Qtterfy  void.  ^ 

For  Plea,  the  defendant  sa^rs,  by  an  act  of 
parfiamem,  made  1^  £.  S.  it  is  enacted,  that 
the  sea  shall  be  open  for  all  merchants  to  pass 
With  their  merchandizes  where  they  please ; 
and  that  the  defendant,  by  virtue  or  that  act, 
smd  according  to  the  common  law  of  En^and, 
did  traffic  within  those  places  mentioned  in  the 
declaration,  without  any  license,  and  against 
the  will  of  the  company,  as  tlie  plaintiffs  have 
declared,  <  prout  ei  bene  Kcmt* 

Plaintiffs  demur. 

In  the  debate  of  this  case,  at  the  bar,  there 
^ere  several  matters  discoursed  of;  but  at 
length  by  the  consent  of  both  sides,  as  I  ap- 


*  **  This  was  the  great  cause  that  depended, 
at  that  time,  a^^nst  Sandys  for  interloping :  but 
concerned,  the  merchants  in  London,  who  com. 

Cained  against  the  East  India  Company  for 
siii|f  a  monopoly,  and  beg^  almost  to  form 
fin  interloping  qompapy.  But  the  judgment 
ef  law,  being  for  the  Company,  put  a  stop  to  it 
^eAeries  espoused  the  matter  with  great  fury ; 
««d  though  not  much  given  to  law  matters,  he, 
hr  giving  his  judgntent  made  a  prolix  Argn- 
ment,  a^i  the  Reports  of  the  case,  wherever 
they  appear,  ^will  shew.  There  was  somewhat 
extraordinary  at  tlie  bottom:  but  I  have  no 
ground  4o  say  what."  North's  Life  of  the 
Lord  ILeeper  Guilford,  vol.  2*.  p.  109.  Edit 
1808. 


prebend,  tbe  turn  wat  resolred  int»  these  two 
points: 

1.  Whether  these  letters  patent  ^ivinff  ef 
granting  lioense  or  liberty  to  the  plMutifln,  to 
exercise  the  sole  trade  to  the  Indies,  within  the 
limits  of  their  grant,  with  prehibitioQ  to  dl 
others,  be  good  in  law  ? 

2.  Admit! ing  the  grant  good,  whether  this 
action  be  maintainable  for  the  phdntifiii  ? 

Now  to  let  me  into  the  debate  of  these  tiro 
points:  I  think  not  amiss,  to* reniember  some 
things  that  have  been  mentioned  by  the  coqn* 
sel,  that  1  think  are  no  ways  in  question. 

1.-  At  this  time  I  conceive,  therefore,  thai 
whether  the  king  may  prohibit  bis  sufcgects 
from  going  beyond  seas  ny  writ  or  otherwise, 
by  his  absolute  prerogative,  without  giving  an^ 
reason,  is  not  the  (|uestioi;;  norsnre  was  it 
ever  thought  a  qnestioo,  till  it  was  lately  stirred 
at  the  bar.  For  the  writ  in  Pits.  N.  B.  85.  and 
the  Register  import  no  such  thing;  and  our 
books  say,  the  surmises  mention^  in  those 
writs  are  not  traTerseabtet  so  is  Dyer  le&aod 
996*  For  snrefy  the  king  may  restrain  hii 
subjects,  from  going  beyond  sea,  and  is  mrt 
bound  to  give  any  reason  for  his  so  doing ;  but 
that  is  not  now  in  ouestion. 

9.  In  the  next  place,  I  do  not  conceire  tbcrs 
is  any  difference  (though  much-  discouise  hidi 
been  about  Indians  and  InAdels)  whether  tbd 
East- Indies  were,  at  the  time  of  the  grant  of 
this  patent,  inhabited  by  christians  or  infidels  $ 
though  by  .the  way,  in  the  diebating  of  this 
case,  I  shall  shew.  |ierhaps  that  matter  mar  iti 
some  measpre  affect  the  defendant,  but  will  not 
at  an  affect  the  grant  to  the  plaintifis.'  Sotbat 
I  conceive,  that  whether  this  country  or  plaoey 
or  any  other  inhabited  by  christians  or  infideb^ 
that  IS  not  otherwise  provided  for  by  act  of 
pariiament,  will  make  btit  the  same  question. 

3.  Whether  every  clause  and  article  hi  these 
letters  patent,  viz.  touching  forfeiture  of  ship 
and  goods,  imprisonments,  or  divert  other 
cUuses  contained  in  the  charter,  be  l^f  or  not, 
is  not  now  in  question.  For  surely  it  would  be 
hard  to  maintain  them  all,  and  therefore  the 
plaintiff's  counsel  have  avoided  those  queslioni, 
by  bringing  this  action ;  and  though  the  de* 
fendant's  counsel  have  mentioned  them,  yet 
surely  it  was  only  intended  to  sully  the  cause, 
and  not  that  they  thought  them  to  affect  the 
question. 

4.  Nor  is  it  the  question,  whether  bytfaii 
grant  to  the  plaintifis  the  king  haf  fettered  or 
confined  his  prerogative,  by  putting  in  a  cove- 
nant to  exclude  himself  fh>m  granting  liceaoef 
to  others  of  his  subjects  to  trade  within  the  limiti 
of  the  phintiffs  charter;  though  Mi-.  Wilfiains 
(always  a  firiend  to  the  king's  pr?rogative),  in 
tenderness' and  care  thereof,  seemed  to  be  sor-* 
prised  by  the  inconsiderate  extravagancy  of  the 
grant;  and  would  have  us  beliere,  that  he  wu 
afflicted  with  the  dismal  consequence^  tM 
must  necessarily  ensue  by  the  king's  parthig 
with  sojpreat  a  prerogative ;  and  that  either  M 
the  advice,  consent,  or  the  madvertency  of  by 
attorney -generaly  and  the  rest  of  his  oounwy 
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ipMi V  l«r  the  sake  of  their  monej,  than 
ihcy  had  to  the  kiog  in  diacfaai^  of  thwdnty. 
1V>  eeqiik  tfaem  and  ut,  therefore',  of  &at 
SkmauL,  I  am  ^opinimi,  fboog^h  it  makes  no- 
Ikiag'  to  tlie  question  that  is  noir  bHbre  us,  the 
king  may  mnt  licences  to  any  of  his  subjects 
t»  iMe  to  the  £ast- Indies,  notwithstanding  the 
charter,  or  any  article,  clause  or  oonmtibn 
therein  ceotahied,  to  the  contranr ;  and  not- 
withstanding any  caution  or  advertisement, 
Ihat  m  has  argument  he  gare  to  the  kiog,  or 
his  reflection  that  he  made  upon  his  counsel, 
either  fbrtiieir  ignenmoe  or  hasty  inadTcrtency 
in  the  passing  of  that  grant.  And  I  am  the 
f«ti»er  tmhiced  to  be  of  that  persuasion,  for  that 
the  moot  learned  of  our  proftssion,  whose  opi- 
nioBs  hare  been  quoted  by  him  and  others  that 
bsire  atvaed  on  the  defendant's  side,  were  then 
eftfae  king's  counsel,  and  were  privy  to,  and 
advised  both  these  letters  patent,  and  all  others 
ef  the  Uke  nature,  that  have  been  granted  for 
fbeae  hundred  years  last  past.  I  therefore  think 
ftt  to  say,  that  1  believe  Mr.  Atlomey-General, 
and  the  rest  of  th^  king's  counsel,  have  dis- 
charged their  duty  as  well  to  the  king,  by 
maintaining  of  this  grant,  as  Mr.  Williams  has 
in  fins  instance  manifested  his  loyalty,  by  en- 
denromin^  to  destroy  it.  In  short  therefore,  as 
I  said  bmre,  every  elause  in  this  charter  is 
not  to  he  maintained,  and  thereibre  is  not  to 
allbct  the  qoestbn  now  to  be  determined. 

5.  Whereas  it  has  been  objected,  that  though 
npon  the  pleadings  it  is  agreed,  that  tiie  defend- 
hot  nerer  was  a  mem^r  'of  the  £ast- India 
CoQkpany,  nor  had  any  Jicence  firom  them  to 
trade  to  the  Indies,  yet  he  might  bare  a  licence 
ftom'the  king ;  which,  as  I  conceive,  the  king 
is  not  debarred  to  ^ant  by  any  clause  in  the 
letters  jpatent ;  yet  I  am  oi  opinion,  that  if  the 
defendant  had  any  such  licence,  it  oufi^htto  have 
been  shewn  on  bis  part ;  which  not  being  done, 
it  ought  to  be  taken  by  us,  as  I  believe  the 
truth  of  the  fact  is,  the  <iefendtnt  never  had  any 
•och  licence. 

6.  It  was  observed,  that  the  plaintiffs  in  their 
declaration  had  alledged,  that  this  trade  could 
not  be  managed  but  *  per  hujusmodi  Corpus 
*  Corporatum  ;'  and  by  this  means  they  bad 
excluded  the  kiog  from  constituting  any  more 
companies  to  trade  within  their  limits,  though 
derbaps  the  adrantage  of  this  kingdom  might 
Aereaner  require  it.  Nay,  though  the  Indians 
might  desire  a  f\irtber  treaty  of  commerce,  or 
fliat  die  trade  of  these  places  might  require 
more  companies  to  be  erected ;  yet  say  they, 
this  grant  hath  made  the  plaintife  a  mere  re- 
^oblic,  and  thereby  has  altered  the  constitution 
of  England,  in  tne  mansgement  of  trade  by 
commonwealths,  by  placing  it  iki  companies, 
who  (were  they  independent  upon  the  crown) 
are  truly  so  called.  Yet  in  as  much  as  I  did' 
before  obserre,  that  the  king  is  not  by  this 
grant  either  excluded  from  making  any  new 
nreaties  with  the  Indians,  or  from  making  any 
^Drporhtions,  or  granting  any  other  liceDces  to 
my  nf  the  rest  or  his  su^ectSi  ttotwithstanding 


any  of  the  ehiuses  in  the  charter;  so  I  am  of 
opinion  that  that  objection  also  does  not  affect 
the  question  now  to  be  determined :  and  for  that 
r«asou»  amongst  others,  I  thought  it  not  im« 
proper  to  mention  that  ctause  m  the  charter 
that  was  omitted  &^  the  bar,  which  the  king 
has  annexed  as  a  condition  to  his  grant ;  tbattt 
it  should  hereafter  appear  to  his  raiyesty  or 
his  successors,  thai  that  g^rant,  or  the  contmu- 
ance  thereof,  in  the  whol^  or  in  any  part,  should 
not  be  profitable  to  his  majesty,  his  heirs  and 
successors,  or  to  this  r^sdm ;  that  after  three 
years  warning  by  warrant,  under  the  kin£['a 
seal  or  sign  manual,  it  should  be  made  utteny 
yoid.  So  that  it  appearing  that  the  king  hath 
neither  divested  himself  of  the  power,  nor  at 
the  time  of  the  grant  did  design  to  be  prevented, 
to  shew  his  inclination  for  the  promoting  of  tiie 
aiivantage  of  his  kingdom  has  given  himself 
scope  enough  to  obviate  all  those  emergencies'. 
Yet  by  the  way  I  cannot  but  observe  that 
Mr.  Williams,  to  shew  his  dislike  to  a  com- 
tnonwealth,  declared  it  to  be  absolutely  of^o- 
site  to  the  interest  of  a  single  person  ;  but  the 
single  person  lie  concerned liimself  for,  was  not 
the  king  and  his  prerogatire,  but  bis  client  the 
defendant,  and  his  trade ;  who  though  I  can* 
not  in  propriety  of  speech  call  a  common*  . 
wealth,  yet  I  cannot  but  think  this  opposition 
of  fess  seems  to  proceed  from  a  republican  prin* 
ciple.  For  be  oy  his  interloping  has  been  the 
mvt  subiect  that  within  this  kingdom,  for  near 
an  hundred  years  last  past,  hath  in  Westmin* 
ster  hall  publicly  opposed  himself  against  the 
king's  undoubted  prerogative  in  the  grant  nov 
before  us :  and  I  hope,  by  this  example,  the 
rest  of  his  maiesty's  subjects  will  be  deterred 
from  the  like  disobedience. 

There  were  some  other  superfluous  objec- 
tions made  against  the  clauses  in  the  cbArter, 
and  against  the  formality  of  the  pleadings, 
which  I  think  not  necessary  to  remember  y  tm 
therefore  haring  thus  premised,  I  shall  nov 
descend  to  those  points  I  think  only  material 
in  this  cause. 

1.  The  fhrst  and  great  point  in  thi|  cause,  ]8| 
whether  this  grant  of  the  sole  trade  to  the 
Indies,  to  the  East- India  Company,  exduairo 
of  all  others,  be  a  good  grant  in  law  or  not  t 
And  I  am  of  opinion  it  is.  And  by  the  way,  1 
cannot  but  make  the  same  remark  in  ^is 
case,  as  my  lord  chief- baron  Fleming  made  in 
the  great  case  of  Bates  in  the  Exchequer,  LanO| 
f.  27,  that  it  is  a  great  grace  and  eminent  act 
of  condescension  iathe  king  to  this  defendant, 
that  he  does  permit  this  great  point  of  his  pre* 
rogative  to  be  disputed  in  Westminstei*-l^ill| 
but  by  this  he  does  sufficiently  signify  to  aQ 
his  subjects,  that  he  will  persist  in  nothing', 
though  it  seem  never  so  mudi  for  his  advan^ 
tage,  but  according  to  the  laws  of  the  land.  % 
shall  therefore  endearour  to  make  it  appear^ 
that  he  is  invested  with  this  prerogative  by  tb<| 
law  of  this  nation  :  but  by  the  law  I  do  no| 
only  mean  the  customary  common  law  or  sta- 
tutes of  this  realm,  which  are  native  aa4 
peculiar  to  this  nation,  whicb|  as  IttrrAtt^tnejr  V 
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well  obserf  ed,  are  not  adapted  to  this  porpoae ; 
but  sucb  uther  laws  also  as  be  commdn  to 
other  nations,  as  well  as  ours,  and  have  been 
receired  and  used  time  out  of  mind,  by  the 
king  and  people  of  England  in  divei-s  cases, 
and  by  such  ancient  usage  are  become  the 
laws  of  England  in  those  cases  ;  namely,  the 
general  laws  of  nations,  the  law- merchant,  the 
imperial  or  civil  law  ;  every  of  which  laws,  so 
far  forth  as  the  same  have  been  received  and 
used  in  England  time  out  of  mind,  may  be 
properly  said  to  be  laws  of  England. 

And  for  the  better  communicating  my 
thoughts  upon  this  subject,  I  will  proc^  by 
these  steps : 

1.  I  will  very  briefly  consider  of  the  inland 
trade  within  this  kingdom,  and  the  foreign 
trade  with  other  nations  ;  and  therein  observe, 
that  the  king's  prerogative  is  concerned  in 
both,  and  that  there  is  a  great  difference  be- 
tween both,  allowed  by  the  municipal  laws  of 
this  kingdom.  .  ** 

2.  I  shall  shew  that  the  liberty  of  foreign 
trade  may  be  restrained. 

3.  Thatforeiffn  trade  and  commerce  being 
introduced  by  the  law  of  nations,  ought  to  to 
governed  aHd  judged  according  to  those  laws. 

4.  That  by  the  laws  of  nations,  the  regu- 
lation and  restraint  of  trade  and  commerce  is 
reckoned  inter  Juris  Aegalia  ;  i.  e.  the  pre- 
rogative of  the  supreme  magistrate. 

5.  That  though  by  the  laws  of  this  land, 
and  by  the  laws  of  all  other  nations,  monopo- 
lies are  prohibited,  yet  societies  to  trade,  such 
as  the  plaintiffs,  to  certain  places  exclusive  of 
others,  are  no  monopolies  by  the  laws  of  this 
land,  but  are  allowed  to  be  erected  both  here, 
and  in  other  countries,  and  are  strengthened 
by  the  usage  and  practice  of  both  in  afl  times. 

6.  I  shaU  shew  the  authorities  that  are  ex- 
tant in  our  books,  together  with  precedeuis, 
and  reasons  both  public  and  politic ;  for,  as 
my  lord  Fleming  says,  that  such  reasons  are 
good  directions  for  our  judjgpnent  in  such  cases 
as  these,  being  demonstrations  of  the  course  of 
antiquity  ;  and  therein  also  oljserve  the  neces- 
sity and  advantage  of  such  societies,  and  by  the 
tray  endeavour  to  answer  the  several  acts  of 
parliament,  precedents  and  authorities,  with  all 
other  the  objections  that  have  been  made 
against  my  conclusion. 

First,  then,  to  consider  the  difference  between 
the  inland  and  the  forei^  trade  allowed  of  in 
our  books,  and  that  the  lung's  prerogative  doth 
aflect  both.  As  to  manufactui'es,  under  which 
all  sorts  of  artificers  are  concerned,  I  think 
they  remain  with  the  most  liberty  by  the  c6m- 
mon  law  ;  and  ks  Mr.  Attorney  observed,  the 
public  weal  is  little  concerned  therein,  only  to 
preserve  every  one  in  tlie  quiet  enjoyment  of 
the  ihiiis  of  his  own'Iabour  and  industry,  yet 
even  in  that  the  king's  prerogative  hath  not 
been  totally  excludeil :  for  as  it  is  taken  notice 
•fin  our  books,  all  things  that  are  at  this  day 
eqfoyed  by  custom  or  prescription,  had  their 
commencement  by  royal  grant ;  and  by  that 
tneanii  no  artificer  within  the  city  of  X^ndoa 


can  at  this  day  use  two  trades ;  i.  e.  a  carpen- 
ter cannot  use  the  trade  of  a  joiner,  or  a  fanok- 
layer  of  aplaisierer. 

2.  As  to  the  trade  of  merchandize  or  inland 
commerce,  generally  speaking,  it  bad  the  next 
freedom  by  the  common  law,  but  was  subject 
nevertheless  to  be  limited  or  restrained  by  the 
king's  prerogative  in  several  particulars;  as 
for  instance,  to  prevent  all  forestalliuff  and  in- 
grossing.    So  Mr.  Aaomej>  did  well  observe* 
that   numbers  of  people  could  no^  meet  to 
traffic  or  merchandize,  without  being  in  danger 
of  being  punished  as  unlawful  assemblies  :  the 
crown  therefore  granted  the  liberties  of  dm 
and  markets,  for  the  sake  of  commerce  and 
trade ;  ail  which  did  originally  proceed  from 
the  crown,  and  therefore  by  abusing  those 
liberties  may  still  be  forfeited  to  tlie  crown ; 
and  passing  by  all  other  instances,  I  shall 
only  instance  one  taken  notice  of  in  our  books, 
which  well  considered  may  go  a  great  way  in 
the  case  at  the  bar.     Register,  fbl.  107,  the 
king  grants  to  the  abbot  of  Westminster  and 
his  successors,  that  they  should  hold  a  fair  at 
Westminster  thirty  odd  days  together,  with  a 
prohibition  that  no  man  shoula  buy  or  sell 
within  seven  miles  of  that  fair  during  that  time ; 
and  the  king  does  Uiere  command  the  sherifis 
of  Londpn  by  his  writ  to  seize  the  body  of  an 
inhabitant  of  Salisbury,  for^  selling  cloths  in 
London  within  the  time  of  tlie  fair.    Now  here 
is  a  charter  granted  to  a  particular  person  ex- 
clusive of  others,  for  a  time  subject  to  more  ob- 
jections than  the  charter  now  in  question,  yet 
approved  of  by  our  books.     Hence  it  came 
that  corporations  were  erected,  and  trade  ooa-  ^ 
fined  to  places  and  persons  exclusive  of  others, 
for  all  such  came  originally  from  tlie  crown: 
and  as  I  said  before  in  the  case  of  fiiirs,  so  I 
may  now  say  in  the  case  of  corporations,  that 
thoug]^  they  claim  liberties  and  privileges  by 
prescription,  yet   these  originally  proceeded 
from  the  crown,  and  are  therefore  forfeitable 
to  the  crown  :  an  eminent  instance  hereof  is 
that  case  of  the  city  of  London,  for  abusing 
their  liberties,  which  they  claimed  by  prescrip- 
tion, conGrmed  by  divers  charters  and  acts  of 
parliament ;  by  jud^ent  of  this  court,  tlieir 
liberties  and  franchises  were  seized  into  the 
kin^'s^ands,  and  therefore  remain^  as  a  vill  lo 
all  mtents  and  purposes,  till  his  mt^esty  shall 
be  pleased  of  his  bounty  to  restore  them .    Now 
that  t|)e  inland  traffic  is  most  concerned,  either 
in  corporations,  markets,  or  fiiirs,  which  ^H 
proceed  from  the  crown,  does  plainly  evince 
that  the  king's  prer<^tive  has  a  more  iinm*^ 
diate  influence  over  dealings  in  merchandise^ 
than  it  has  over  other  mechanic  craf^  »nd 
mysteries :  and  that,  as  Mr.  Attorney  did  iml 
observe,  to  prevent  frauds,  deceits,  and  other 
abuses  either  in  weight,   measures,  or  <*^"^' 
wise,   which  would  certainly  interrupt  sQca 
commerce.     But  our  law  goes  yet  a  step  i^' 
ther,   and  allows  further  difference  between 
itiiaud  n^erchandize  and  foreign,  and  *'^***?  * 
different  way  of  determining  controversies  tD« 
arise  thereupon  5  the  common  law  and  statotes 
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or  this  realm,  allowing  the  law-merchant, 
which  is  part  of  the  hw  of  nations,  shoald 
decide  such  controrersies.  Decimo  tertio  H.  4, 
fol.  19,  a  complaint  made  to  the  king  and 
council  of  some  goods  taken  away .  mm  a 
nerchant  ;  it  was  moved  in  that  case,  that  the 
matter  m^fht  be  determined  at  the  common 
kw :  bat  the  lord- chancellor  said,  that  the  suit 
bdng  brought  by  a  merchant,  who  is  not  bound 
tosne  aecordintr  to  the  common  law,  to  have 
hk  cause  tried  oy  twelve  men,  and  to  observe 
the  other  solemnities  of  our  law  ;  but  shall  sue 
in  Chancery  according  to  the  law  of  nature, 
which  is  tlie  universal  law  of  the  world.  And 
it  is  in  that  case  agreed  by  all  the  judges,  that 
ifihretgn  merchandize  were  stolen  orwaifed, 
they  could  not  he  seized,^  as  other  English  mer- 
chandizes might  be  by  the  rule  of  the  common 
bw,  as  waits  and  strays :  which  shews  plainly 
there  is  a  difference  in  the  consideration  of  our 
bw,  between  foreign  merchandizes  that  cross 
the  seas,  and  other  inland  goods  and  commo- 
dities.  If  two  merchants  1^  partners  in  mer- 
diandizes,  one  shall  hare  an  action  of  accompt 
agaiost  the  other,  secundum  Legem  Merca- 
toriam,  says  the  Register,  fbl.  135,  and  F.  N.  B. 
lir,  D.  And  yet  by  the  rule  of  the  common 
law,  if  two  men  be  jointly  possessed  of  other 
goods,  which  are  no  merchandize,  the  one 
cannot  bring  an  action  of  account  against  the 
other;  if  one  of  the  merchants  die,  the 
fxeeutor  may  bring  his  account  agiinst  the 
surtivor  for  his.  moiety,  Reg.  135,  F.  N.  B. 
177.  Hot  if  it  were  a  copartnership  for  other 
goods,  it  wdnld  survive  *  per  jus  accrescendi,' 
according  to  the  roles  of  the  common  law. 

In  an  action  of  debt  upon  a  simple  contract, 
Ae  defendant  may  wage  his  law ;  but  it  is 
;otfaerwise  in  a  contract  about  merchandize,  in 
Lane's  reports,  Bates  case  agreed,  Re^,  260. 
A,  at  common  law,  the  goods  of  ecclesiastical 
persons  were  excused  from  toll ;  but  says  the 
writ,  *  Dum  tamen  merchandizas  aliqnas  non 

*  exercitat  de  tisdem.'  It  shews,  that  then  they 
611  nnder  another  consideration.  If  one  man 
wrongs  another  man  of  his  goods,  here  an  ac- 
tion of  trespass  m\\  lie :  But  if  a  merchant's 
goods  be  taken  upon  or  beyond  the  seas,  there 

-innst  be  a  writ  of*  reprizal  to  obtain  satisfac- 
tion ;  the  Pari.  Roll.  3  Ed.  1.  M.  19.  in  Ar- 
cbfri  Tunis  Londini,  where  the  bailiffs  of 
Sdathampton  are  commanded  by  writ, '  quod 
'  omnes    Mercatores  Leodienses    ad    partes 

*  Angliie  accidentes  per   bona  &  catelm  sua 

*  dfimuigantar  secundum  Legem  Mercatoriam 
*et  eonsaetudinem  regni,    ad  satisfaciendum 

*  Mirrcatoribus  Florentmis,  &c.'  Where,  by 
the  way,  observe,  that  Lex  Mercatorioy  which 
differs  fit>m  the  ordtnaiy  common  law,  is  said 
to  be  Cansueiudo  re^m  Ajiglxa ;  by  which  we 
may  observe,  that  fdreign  merchandizes  and 
trades  differ  from  others  in  the  eye  of  law, 
even  by  the  allowance  of  common  law  itself. 

Several  acts  of  parliament  have  been  also 
made  for  the  more  speedy  recovery  of  debts 
contracted  for  merchandizes,  as  *  the  statute  of 
AolOB  Bornel,  the  statute  tk  Mergataribus]  and 


the  statute  vicesirao  septim.  Ed.  3.  cap.  2. 
amongst  other  things  it  is  enacted, '  That  for 

*  merchandizes  taken  away,  the  party  shall  b» 

<  ai*rested,  and  speedy  and  ready  process  shall 

<  be  against  him  from  day  to  day,  and  front 
'  hour  to  hour,  according  to  the  law-merchant, 

*  and  not  at  the  common  law.'  So  the  statuto 
for  erecting  the  court  of  insurance,  designed  for 
the  speedy  ease  of  merchants,  has  left  the  deter- 
mination according  to  the  law  of  merchants ;  and 
therefore  hath  ordered  the  judge  of  the  admi- 
ralty court  always  to  preside  in  those  commis- 
sions. By  all  whk^  1  think  I  may  fairly  con  < 
elude,  there  is  a  g^eat  difference  allowed  of, 
between  tlie  inland  and  foreign  commerce, 
and  that. 

2.  1  shall  endeavour  to  prove,  that  the  li- 
berty of  foreign  trade  may  oe  restrained. 

Alid  here  F  must  premise,  that  as  at  first  all 
things  were  promiscuously  common  and  undi- 
vided to  all,  so  the  free  exercise  of  this  universal 
right, 'was  then  instead  of  propeiiy  ;  but  as 
soon  as  the  number  of  men  increased,  and  they 
found  by  experience  the  inconveniency  ofhol<f* 
ing  all  things  in  common,  things  were  re- 
duced into  property  by  agreement  and  compact ; 
either  express,  as  by  partition  ;  or  implied,  by 

*  premier  occupancy.^ 

After  this  government  was  established,  and 
laws  were  made,  even  for  the  ordering  those 
things  to  which  no  man  had  any  right ;  as  fbr 
example,  deserts,  places  uninhabit^,  islands  in 
the  seas,  wild  beasts,  fishes,  and  Inrds ;  the 
former  were  usually  gained  and  dispc»edofby 
him  that  had  the  sovereignty  over  tlie  people  ; 
the  latter,  by  him  that  had  the  dominion  over 
the  lands  and  waters,  who  might  fbrind  others 
from  hunting,  fishing,  &c. 

And  in  virtue  of  this  nniversal  law,  his  ma- 
jesty and  his  predecessors  have  alwajrs  ex- 
posed of  the  several  plantations  abroad,  that 
have  been  discovered  or  gained  by  any  of  their 
subjects,  and  may  do  for  the  future,  in  case  any 
other  be  discovered  and  acquired.  For  though 
the  laws  of  nations  can  command  nothing 
which  the  law  of  nature  forbids,  yet  they  may 
bound  and  circumscribe  that  which  the  law 
of  nature  leaves  free,  and  forbid  that  which  na* 
tnrally  may  be  lawflil.  Now  to  apply  this  to 
our  present  purpose  of  trade  and  comroeree, 
Mr.  Williams  quoted  that  common  saying, 
'  Commercia  debent  esse  libera ;'  from  wfience 
he  infers,  that  by  the  law  of  nature  and  nations, 
the  sea  and  trade,  and  traffic  ought  to  be  as  free 
as  the  air :  and  for  that  he  has  cited '  Grotius 

*  de  Jure  Belli  ac.  Pacis,  cap.  3.  Welwood's 
Abridgm.  of  the  sea- laws,  in  his  epistle  to  the. 
lord  Admiral ;  <  Grotius  de  Man  libero,' where 
he  sayid, '  Mare  Sc  Littora  Maris  Jure  Gentium 

<  sunt  communia.  Britton,  cap.  33.    De  pur< 

*  chas.  le  mere  &  le  air  sxint  ttiores  Common ; 

*  Sir  Jolm  Bnrrough  his  soverei^ty  of  the 
'  seas  ;  Baldus  de  rerum  Dominis.'  But  I 
think  none  of  those  books  can  warrant  his  con- 
clusion ;  for  surely  that  expression.  *  Commer- 
'  cia  sunt  libera,'  cannot  possibly  be  understood 
in  such  a  literal  sense,  That  every  tova  liv 
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r  in  wbat  commodities,  or  to  what  place, 
(STil  what  time  soever  he  shal)  think  fit.  For 
t  took  it  to  be  granted  by  all  that  argued  for 
the  defendant,  that  trade  and  commerce  must , 
be  subject  to  some  laws ;  and  Grotius,  in  his 
book  *  de  Mari  libero,'  proposes  this  main  design, 
to  profe,  that  any  one  nation  had  not  power  to 
binder  another  nation  from  free  commerce ; 
and  that  the  Spaniards  therefore  had  no  right 
to  prohibit  the  Dutch  irom  trading  into  such 
parts  of  the  Indies,  whereof  the  Spaniards 
were  not  possessed,  upon  pretence  that  thev 
had  the  dominion  of  those  seas  :  *  Internes  & 

*  Hispanoa,'  says  he,  '  hmc  controversio  est, ' 
<  sitne  immeosnm  et  rastum  mare  regni  unius 
^  nee  maritimi  a  oessio  ?  Populone  nnquam  jns 

*  sit  volentes  populos  prohibere  ne  Ycndant,  ne 
*•  permutent,  ne  deni<}ue  commeent  inter  sese.' 
And  for  the  benefit  of  his  coantr3rmen  he  doth 
therefore  assert,  *  Ucere  cuivis  genti  quamvis 
'  jilteiimi  adire,  cumque  ea  negotiare/  which 
taking  that  to  be  true,  which  by  the  law  of 
nations  is  certainl  v  otherwise,  yet  nothing  can 
be  inferred  fnom  tnence,  but  only  die  qu^tion 
of  commerce  between  one  nation  and  another. 
And  how  that  was  before  leagues  and  treaties 
were  made,  little  n^iy  perfaims  be  found,  as 
Mr.  Attorney  well  obeerred,  besides  the  laws 
of  bospitalily,  which  do  not  five  any  demand- 
aUe  n^ht ;  out  surely  Grotius  there  hath  no 
|^fnrtici3«r  respect  to  particular  subjects  of  this 
i^t  any  other  nation,  how  far  the  supreme 
power  of nny  nation  may  erect  a  society  of. 
mdeto  a  certain  place,  and  for  certain  com- 
modities, exclusive  of  all  other  subjects  of 
their  own. 

And  that  plainly  appears,  both  from  the 
ocQpe  of  hia  book,  as  also  for  that  forserend 
years,,  both  before  and  at  the  time  of  publishing 
that  tneatis^  the  Butch  East- India  Company 
w^sestoblished  ;  which  I  shall  hare  fiuther  oc- 
^afion  to  discourse  of  by-and-bye. 

Ab  for  Welwood's  Epistle,  I  have  seldom  oib- 
4ier?ed  that  epistles  have  been  cited  in  West- 
jninster-hall  as  authorities:  yet  supposipgit 
Id  be  ad,  that  all  loyal  sol^ecte  shall  have  their 
pditiiHW  granted  to  safety  and  security  in  their 
tnuh-;  I  suppose  Welwood  Uttle  dreamt  of  in- 
terlopers, when  be  talked  of  loyal  subjects ;  if 
it  oan  be  meant  only  of  such  who  may  trade 
by  hfw,  that  is  to  beg  the  question  in  respect  of 
the  plaintiff  and  defendant.  As  to  that  of  Brit- 
lonrtto  tbesea  iaeommon,  it  is  answered  by 
wmt  hath  been  said  before ;  and  Wehvoodf, 
^y«ge  6a,«ayB,  that  by  oommune  or  publicum, 
^  as  ONant  a  thing  common  for  the  use  of  any 
ono  aoct  of  people,  according  to  that  sayipg, 
.^Bollla•Cio«lmunis  Patri^est,'  but  not  for  dl 
ofall  nations.;  Welwood,  page  66.  That  pas- 
aagB  of  BoRough  is  only  observed  to  prove 
the  lpog*3i  pieroffative  within ,  the  four  seas ; 
and  liioQgh  Mr.  WilUams  would  have  insinu- 
4tod»M«  the  sturgeon*  and  other  great  fish, 
nnd  wreeks,,«nd  the  like,  had  come  to  the  kjng 
ligr  the  Stat,  of  IT  £.  3,  c.  9,  that  set  was  but 
Adecbrstion  oftbe  common  laws  for  be  bud 


it  by  the  right  of  his  prerogative ;  Flowden's 
Commentaries^  in  the  ease  of  JM^nes ;  Cdce  5. 
Sir  Henry  Constable's  case;  tliese  things  wece 
vested  in  the  king  by  his  prerogative  by  the 
common  law.  Yet  I  cannot  but  observe,  that 
the  treatise  of  ilfar^  I^eruoi,  on  which  Mr. 
Williams  so  n)uch  relies,  was  craftilj^  writ,  ta 
overthrow  the  king's  prerogative  in  that  bc^ 
ficial  pari  thereof,  relating  to  the  fishing  oo  ifit 
Eng[liah  coasts ;  and  coolains  a  pUin  prtwU- 
mation  for  all  persons  of  any  naUoo,  indifier- 
ently  to  fish  in  all  kinds  of  seas ;  for  says  cap. 
5,  iol.  10.    *Q,u«autem  navigationis  eadoa 

*  Piscatns  habenda  est  catio,  ut  communis  ma* 

*  neat  omnibus.'  And  herein  though  Mr.  Wil- 
liams intends  to  ma^e  good  the  premissi,  ( 
presume  that  Mr.  PoUexfen,  that  aqfoed  n 
the  same  side,  has  a  greater  concern  for  hii 
friends  in  the  West,  than  to  join  with  him  t» 
make  good  that  conclusion.  And  before  1  ff* 
off  from  this  point,  I  think  it  not  amiss,  die 
better  to  clear  the  way  to  my  condusioiii,  t» 
give  some  instances  wherein  other  nstioQs,  ai 
well  as  our  own,  have  not  only  thought  itkgal,  . 
but  necessary  for  their  several  nablic  advan* 
teges,  to  put  restrictions  unou  trade,  and  did  ofit 
thmk  it  injurious  to  natural  eyuty,  and  the  fm^ 
dom  of  mankind,  so  much  discoursed  of  on  tba 
dUier  side.    To  give  some  few  instances ;  *  Vi- 

« demns  Jura  Commerdorum,'  says  Bodla  de 
Repub.  lib.  7.  '  non  solum  omnibus  popolorua 
principumque  inter  se  oonveotis,  ¥«ruai'0li*Q 
dingularum  Statutis,'  &c.  And  after  be  has 
enumerated  the  compacts  for  tradebetweoitbe 
Pope  and  the  Venetians,  between  the  citinnf 
of  tiie-Haqs  towns,  and  theJcingsofEagM* 
France,  andSpain,and  several  other .coantiies; 
« Illi,'  says  he,  *  inter  se  Commercium  nrabi^ 
'  modis  personarum,  niercinm,  locorom,  ta»* 
<  porum  atque  omni  alia  ratione  coarctaraBt. 
So  is  Marguardus,  fol.  155,  and  Buchanan  m 
his  7th  book  de  Rebus  Scotue  ;  and  inallcaoa- 
tries,  the  importation  and  e;(portation  ^^^"^ 
commodities  are  prohibited,  as  salt  ktmin^s^^ 
horsQs  from  other  countries,  wool  fiiiin  hnoa- 
In  whomsoever  that  power  of  restraint  doaaw- 
main,  the  power  of  licensing  some,  sod  re- 
straining of  otbecp,  surdy  doea  also  remain  If 
parity  oJ"  reason.;  but  of  that  more  by^andHQft. 
And  as  Mr.  Attorney  did  truly  observe,  up*" 
perusal  of  the  statutes  that  are  now  in  pn**'*' 
'  tating  to  trade,  tlicparliaments  have  in  all  «JiS^ 
even  to  this  jciqg's  reign,  since  his  'W**'^*'*!' 
thought  fit  to  make  more  bws  ^V^^^^^' 
reign  trade,  than  -to  increase  it;  as  Mw* 
upon  it  more  advanti^geous  to  the  coohdod 
weal.  And  thus  having  observed  *b^^|: 
nations,  as  well  as  we,  have  not  only  •"JJV" 
it  legal,  but  necesaary,  to  make  ^^^^7^, 
restraint  of  trade;  and  thereby  thwwttw 
did  no  injustice  to  the  Uberty  of  ntankiad  [• 
d.l  proceed  to  the  next  8tq>.  l»baUl>«»J^ 
fore,  thirdly,  endeavour  to  prove,  ^•J'T't: 
trade  and  commerce,  b^  introdnced  ^  »" 
laws  of  nations,  ought  to  b&gpw«^  f^SISi 
iudged  according  to  those  laws;  Jjf  J^ 
know  of  any  statute  w  bo^k  <jf  tw<«wwi* 
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km  MW  in  priftt,  that  doth  oppose  this  a»er- 
lioa.  Coke's  JvmL  M,  181,  id  the  margiD, 
cited  bj  the  defeadanis  counsel  at  the  hur: 
*•  Corameroium,'  says  he  '  Jure  Gentiiiin  esse;^ 


« Mel  ;*  nay,  it  istbe  express  text  of  law, «  ex 
^Jofe.GeDtMim  Commercia  sent    instituta 
vhidk  beiDg  laid  down  as  undeniab] 


^  I y  true,  and  {  and  by  virtue  of  a  process 

80  admitted  to  be  by  the  defendant's  counsel ;  /ship  is  detained  thjs  day.     And  as  I  said,  thai 


nayigprtiott,  leagues,  traces,  embt^iuies;  say 
even  in  the  case  at  the  bar,  the  stopping  of  the 
defendant's  ship  by  an  admiralty  process,  was^ 
lell,hy  the  opinion  of  all  this  court,  and  after* 
wardii  by  the  courts  of  Common  Pleas,  and 
Exchequer,  to  be  decided  in  the  admiralty ; 
out  of  that  court,  bii 


I  would  ittler  from  thence,  since  commerce  and 
fraific  are  founded  upon  the  law  of  nations  by 
tbe  natyial  reasons  of  things,  all  controversies 
aiising  about  tbe  same,  shall  be  determined 
by  the  same  laws,  especially  where  there  is 
DO  positive  and  exp^ress  lav  m  that  counti-y 
where  such  controversies  do  arise,  to  determine 
lliem  by:  and  Mr.  Williams  seems  to  allow, 
that  thiere  are  no  such  laws  in  this  kingdom; 
§K  he  thinks  that  the  controversy  now  be- 
Ibre  us,  i«  not  to  be  decided  but  by  partia- 


All  otlier  nations  have  governed  themselves 
by  this  principle ;  and  upon  this  ground 
soods  tbe  coart  of  admiralty  in  this  kingdom, 
viz.  That  there  might  be  uniform  judgments 
given  there  to  all  other  nations  in  the  word,  in 
causes  relating  to  commerce,  navigation  and 
the  like.  And  in  as  much  as  the  common  and 
*.  laws  of  this  realm  ate  too  strait  and  nar- 
to  jpQvem  and  decide  differences  arising 
Inreifli  commerce,  and  can  never  te 
thought  to  bear  any  sort  of  proportion  to  t!ie 
muversftl  hiv  of  <dl  nations^  dsthe  interests  of 
all  foreign  trade  do  necessitate  them  to  contend 
Ibr;  it  will  become  us  that  are  judges  in  West- 
r-hally  for  the  better  determining  this 
to  observe  the  methods  used  iiy  our  pre- 
loors  in  determining  such  like  causes,  and 
take  notice  of  the  law  ofnations. 

Tbe  coQMDon  law,  by  several  authorities  I 
cited  before,  takes  notice  of  the  law-merchant ; 
and  as  the  book  of  Ed.  4,  before  citeil,  says,  it  is 
part  of  the  law  of  nations,  and  leaves  the  de- 
toittination  lobe  according  to  that  law;  the 
aevaral  acts  of  parliament  I  before  qited,  make 
a  particolar  provision,  that  matters  of  this  na* 
tore  abimld  he  determined  according  to  the 
Jaw-meidiant,  which  is  part  of  the  law  -of 
nature  and  nations;  and  is  universal,  and  one 
and  the  same  in  all  countries  in  tbe  world.  And 
dMrafiite  Cicero  speaking  of  this  law,  says, 
'Noncrit  alia  Lex  Romae,  aliaAthenis,  alia 

*  macy  alia  postbac ;  sed  et  inter  omnes  gentes 

*  ctonaai  tempore  una  eademque  lex  obtinebit.' 
And  I  the  rather  thought  myself  obliged,  more 
indnatriocialy  to  search  into  the  law  ofnations, 
the  better  to  enable  me  to  give  judgment  in 
this  eJbe  ;  tbe  cmnequence  whereof  will  affect 
the  king's  subjects  in  aU  parts  of  the  world ;  and 
I  was  minded  thereof,  particulariy^,  hy  tnj  lord 
cbief  baron  Fleming,  m  the  giving  judgment 
of  die  great  case  of  Bates,  about  the  imposition 
Bponcurmatf,  Lane^fol.  97,  and  does  not  only 
Httm  it  as  Daceasary,  hut  the  common  prac- 
tiees  of  all  jodges,  in  all  ages. 

Do  not  we  leave  the  determination  of  eccle- 
Wtical  caqees  to  be  decided  according  to  the 
aocksiastica)  Uiws ;  foreign  tnttters,  Blatters  of 

f  ou  X. 


court  proceeds  according  to  tbe  law  of  natkms, 
and  the  matters  before  specified  are  not  to  b% 
coutn>tilt.'d  by  the  rules  of  the  common  law. 

And  if  customs  make  a  law,  then  the  custom 
of  nations  is  surely  the  law  of  nations ;  which 
brings  me  to  my  next  particular,  which  is  tha 
main  thing  open  which  this  cause  will  tura.  - 

Therefore,  4thly,  1  conceive,  that  both  by 
the  law  of  nations,  and  by  the /common  law  oif 
England,  the  regulation,  restraint  and  govern* 
ment  of  foreign  trade  and  commerce,  is  reck- 
oned *  inter  Jiira  Regalia,'  i.  e.  is  in  the  power 
of  tbe  king:  and  itisliis  undoubted  preroga- 
tive, and  is  not  abridged  or  controuled,  by  any 
act  of  fuirliament  now  in  force. 

This  qoestion  is  not  concerning  tbe  conse*  . 
quences  of  this  power,  or  any  inconveniencie* 
that  may  happen  thereupon,  because  upon  ill- 
convenience  arising,  the  king  is  to  be  suppli* 
cated  to  redress  them:  which  I  shall  farther 
take  notice  of,  when  I  come  to  answer  the  par* 
ticular  objections  made  against  this  ^rrant. 

'  Commerciorum  Jura  sunt  privilegiata,  ac 
'  non  nisi  iis  concessa  qui  exeroendorum  Mer«* 

*  catorum  lioentiam  principis  induUu  et  autho- 

<  ritate  meruerunt,'  is  the  very  express  text  of 
the  civil  law ;  and  so  is  Car(>zovius,  Const,  n. 
5.   Bodinus  de  Republics,  lib.  1.  c.  7.  says, 

*  Quie  tametsi  Jure  Gentium  esse  videantur 

*  prohibere,  tametsi  stepe  ^  Prineipibns  vide< 

*  mus.'  And  in  c.  6.  quoted  by  Mr.  Attorney, 
That  the  laws  of  commerce  are  contained  m 
the  particular  compacts  and  agreements  of 
princes  and  people.    So  Salmasius^  pag.  296,- 

*  Mercatura  est  xeA  indifferens,  in  qua  Ma* 

<  gistratus  vel  in  vetando  rel  permittendo  snamf 

*  pro  Commodo  Reipublicee  potest  imponere 

*  authoritatem.'  So  Carpsovios,  a  famoua 
German  lawyer,  in  hiB  decisions,  Kb.  decis, 
105.  N.  13,  &  14.  *  Exempbihand  rarasnnt,- 
*•  ubi  Privilegio  et  Edicto  Principis  commercia 

*  ad  cartas  personas  certave  loca  restringerd 
*videmns.'  These  rules  and  principles,  as- 
serted to  be  the  laws  of  nations,  agree  with  tbe 
principles  of  our  laws.  Mr.  Attorney,  in  hi4 
argument  in  this  cause,  cited  many  records  an^ 

{recedents  to  make  go«d  this  assertion ;  which 
think  he  did  with  great  deamefts.  I  thpre*' 
forewill  content  my  Mlf  with  as  few  of  them  as*. 
I  can  ;  and  only  remind  you  of  such  as  1  thmk 
absolutely  necessary  to  make  good  my  asser- 
tion, which  I  will  do  bv  these  steps.  I  tonm 
oeive  the  king  had  an  absolute  power  to  forbid' 
foreigners,  whether  merchants  or  others,  from' 
coming  within  hb  dominions,,  both  in  times  of 
war  and  in  times  of  peace,  accordii^  to  hia 
royal  will  and  pleasure;  and  therefl^  fg^^ 
safe-conducts  to  merchants  strsngers,  m  come 
in,  in  all  wfm^  atkd  at  hin  pl«i«aie  cammaiMM- 
2  M 
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f  litm  o^t  mam,  by  hm  proclaoHitioD  6t  order  of 
eoimcil ;  w  wlucb  theore  is  no  king's  reign 
%i<hou>  romjr  instances.  An^  the  statute  of 
Msg.  Cbart.  c.  SO.  so  much  insisted  on  by  the 
defendant's  counsel,  is  but  a  general  safe-con- 
duct; 'Omnes  Mercatores  nisi  public^  ante 
<  *  probihiti  fuerint,  habeant  salvum  et  secnrum 

*  oondootum,  &c.  Wher^  by  the  bye  I  must 
obsenre,  that  Mercatores,  says  my  lonl  Coke,  in 
hia  cowunent  upon  the  chapter,  is  only  intended 
pf  pouerchant-strangprs ;  for  I  cannot  find,  that 
lO  those  days  any  of  tlie  subjects  of  this  king- 
dom did  apply  themselves  to  ibreign  trade ;  or 
1^  leqstthe  trade  was  not  so.consi£rab]e,  as  to 
be  taken  notice  of  in  any  book  of  record  that  I 
ean  meet  with.  And  before  the  making  ofthst 
statute,  my  lord  Ccke,  9  Inst.  fol.  57.  does 
^gree,  that  the  king  migiit,  and  did  prohibit 
strsAger^  at  his  pleasure :  but  he  conceives, 
and,  with  Sfi'eat  respect  be  it  spoken  to  his  me- 
mory, I  think  wttnout  any  cok>ur  of  reason, 
would  make  these  words,  '  nisi  public^  probi- 
^  beantur,'  to  intend  onljr  a  prohibition  by  par- 
liuMUt ;  and  his  reason  is,  ror  that  it  concerns 
the  whole  reaJm.  Now  did  the  coming  in  of 
strangers  concern  the  realm  ailer  making  of 
the  act,  more  than  it  did  before  ?  surely  no. 
Doth  not  the  pow^r  of  ipaking  war  and  peace, 
absokHely  bek>ng  to  the  king  by  his  preroga- 
tive? And  is  not  that  of  public  concern^  to  the 
kingdom  P  And  is  not  tlie  prohibition  of  stranger^ 
a  natural  dependant  upon  that  prerogative  ?  If 
the  word  public^  there  had  been  out,  there  had 
been  no  colour  for  that  conceit ;  and  surely  the 
king's  proclamation  \«iJl  make  the  matter  as 
Dublic  as  an  act  of  parliament  can  da:  nay,  and 
I  may  say  more,  ior  acts  of  parliament  anoi- 
•ttt^  were  made  public  by  prochimation ;  for 
4n  our  books  we  have  many  instances  of  writs 
directed  to  sherifis  of  covaUie^  to  cause  acts  of 
farliament  to  be  published  by  proebmation ; 
and  80  wa4  the  constant  and  ancient  usage. 
And  is  it^  not  more  natural  for  strangers  £at 
^te  abroad,  to  take  notice  of  the  king's  public 
sdicis,  which  are  known  to  be  of  great  import- 
ance in  all  countries,  more  than  tney>  would  of 
an  act  of  parliament  that  affects  tbe^ing's  oivn 
dominions  only  ?  Besides,  it  appears  more  tm- 
pertilient,  if  you  turn  those  words  into  a  Pro- 
%iso ;  and  then  it  will  amount  to  no  more  in 
plain  English  than  this,  '  provided  that  this 

*  law  shall  continue,  except  it  be  hereafter  re- 

*  p^ed;'  which  sorely  would  l»e  very  ridi- 
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Mr.  Attorney  anid  Mr.  Solicitor  both,  in 
their  aiguments,  quoted  several  records  and 
^yreoedents,  whepe  tbekii^,in  all  times  afVer 
^  making  of  that  act,  dm  prohibit  strangers 
trpm  oommg  in,  and  did  oonunand  them  out 
when  th^  were  here,  at  pleasure.  I  shall 
lot  trouble  you  with  the  repetition  of  the  re- 
«Hirds,  for  tney  were  many;  nay,  the  king, 
when  acte  of  parliament  had  prohibited,  did 
grant  safe-conduct;  and  of  that  sort,  in  Kolla 
derogative,  IfiO.  you  will  find  several  in- 
stances; and  in  the  several  acts  of  parliament 
liM  by  Mr.  Attam^,  to  confirm  (he  king's 


prerogalive,  as  to  safii  oonduots,  it  doth  appear. 
Syderfln.  fti.  441.it  is  said,  that  the  king  by 
the  common  law,  raigitt  prohibit  the  impofta- 
tion  of  foreign  goods ;  and  whoever  aote^  againlt 
such  prohibition,  fovletted  his  ship. 

The  king  might  prohibit  any  of  his  Bnl)eGts 
from  going  beyond  the  seas  at  pleasure,  and 
recall  tb'eni  again  as  he  thought  nt;  and  tbat, 
as  I  luive  said  before,  without  giving  any  rea- 
son. The  books  of  Fitaherberfs  N.  B.  and 
Register,  before  recited,  make  this  evident. 
Mr.  Attorney  indeed  cHed  many  iDStaaoft 
wherein  the  vanjam  had  made  use  of  their  pre- 
rogatives, as  7  Ed.  2.  M.  10.  Qoadragetino 
Ed.  3.  M.  34.  stirt.  5  R.  cap. «.  which  oonfirais 
it,  3  Instit  179.  Vicesimo  quinto  Ed.  3.  M.  10. 
wkh  many  more*;  and  indeed  1  think  it  was 
not  deniee,  but  that  after  a  prohibitisn,  it  was 
an  oflence  admitted  of  1^  the  defendant's  coaa- 
sel  for  any  suljects  to  go  beyond  the  seas,  Dy. 
Id5  and  1196,  agi«ea  it. 

And  tha^  is  smdent  for  the  present  purpose, 
there  being  a  ptihihitioii  in  the  cbarter  ia 
question,  to  all  peraons  that  are  not  theve  mea^ 
tioned.  What  influenoe  the  kind's  srao- 
gative  must  necessarily  have  upon  msigB 
trade  and  commerce,  appears  by  his  ftveiNiii 
granting  letters  of  mart  and  rqirisal :  Tbeie 
are  not  allowed  of  by  the  law  of  nature,  civil  er 
common  law ;  fin*  thereby  no  man  is  bound  by 
another's  act,  w&hont  his  consent,  but  by  tbe 
general  consent  €f  nations, «  humana  neceMi- 
'  tate  exigente.'  The  king  oafy  has  the  power 
of  making  leagues  and  truces  with  ibrel|[a 
princes,  upon  which  only  all  fbrogn  trade  doM 
depend;  and  those  leagues  are  made  upon  snob 
terms  and  conditions,  and  under  such  fiuita-  ' 
tions,  as  both  princes  thmk  fit :  Many  imtaaoel 
to  this  purpose  were  also  died  by  Mr.  Attor- 
ney, to  which  I  reftf  myself;  and  th^  diier- 
ences  that  arise  ftom  merchants  b^oad  Iba 
seas,  are  to  be  deteraaiBcd  aoeording  to  AM^ 
leagues,  and  camiot  be  decided  by  the  miaici- 
pal  laws  of  this  realtn,  whidi  cannot  bepvt  bi 
execution  in  fiireign  parts. 

Fourthly,  The  kmg  is  ahaotetely  mastsrlf 
war  and  peace ;  which  he  eonldtiot  be,  la  a*M 
be  had  not  a  power  to  lay  leMaiot  apoa  bit 
own  sul^jects  in  relation  to  rareign  eommeiwl 
since  eo  ipsoy  that  war  is  proclaimed,  all  yMk 
commerce  is  prohibited :'  and  the  counsel  tbat 
argued  ibr  the  defimdant,  admilted,  fluit  lb« 
king  might  prohibit  his  aubjods  to  go  or  tnrf^ 
beyond  the  seas  in  caoea  of  warn  or  phig^Mi 
How  strangely  preposterooa  then  weuM  itba 
tor  a  man  to  imagine,  that  the  Idnff  ihatid  baiia- 
^an  absolute  power  of  war  and  peaen,  and  yet  bs 
denied  tiie  means  to  preaci've  the  one,  and  pv«- 
venttheother!  Is  not  that  thetefere  tbe  ^«fA 
reason  why  the  king  ia  at  ao  great  expeneeia 


*  Rolls  Ahr.  3.  ib.  914.  The  CaoMMtf 
pmy  leare  to  export  and  impoit  fivein  goodl 
at  their  pleasure,  except  apaeds  of  me  M^i 
notwithatanding  any  proomnation  to  the  can- 
trary.  Re8p«.Ler 
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atn^aiMon  tnd  eofoyi  hi  all  the 
tMmf  ^ntt  of  Hie  woiM,  wiftiout  wtnch  we 
i^MdilbeiiiftperpetiMldtateofwaf  ?  would  it 
Ml  be  moMlroin,  that  wtiett  the  knjr  w  entered 
■no  Iteffde  with  any  sotereigfo  piinee,  in  a 
ABfler  of  trade  very  aHvantagecMisto  hi^  peof^, 
to  have  it  in  the  power  of  any  one  of  his  sab- 
JBolt  t»  tfeafroy  it?  M  fer instance,  soppose  a 
iea^e  betweA  ew  kia^  and  the  emperor  6f 
Maraeeo,  fm  a*  trade  to  Tangier,  were  made 
MS  oMditioD,  T%t  no  Bns[Ksh  ship  comingr 
mete  for  comnerce,  ahoutd  be  abore  a  hundred 
fim,  and  a  fleet  of  merohant  8hi})8  within  that 
eoaiditiMi,  w^re  i«  port  at  Taiiji^ ;  and  Mr. 
AuMtya,  widi  Hhe  saiM  (Aatinaey  as  he  seems 
to  appear  ia  this  ease,  shoikid  ba^e  gone  wUh  ^ 
M^  of  above  a  hundred  ten  to  Taa^ ;  that 
m^Mt  have  been  an  absolute  breach  of  the 
hfagms;  We  sibottld  have  been  immediately  ia  a 
ataie  of  war,  the  nMrelNtfit-flllips  ami  goods 
afcstfdWly  IbrMeA  to  the  enperor  by  the  law 
of  riailfltos,  attd  they  and  their  Amities  thereby 
atod6ti«,  witioat  any  Miiedy,  MWt,  Sandys 
ahoaM  ^  pleased  to  tHtm  into  England ;  and 
Aa  Wtiag  #Mi  him  an  estate  safllciettt  to  make 
tfaeM  a  recaatptnce;  and  then  atsa  perhaps  it 
wewld  te  diiBenlt  to  e6iitnve  siiclh  an  aetion  ia 
fmt  law,  ta  ooomd  Mr.  Sandys  to  do  it.  Be- 
aMlea,  te  Iring  las  no  Mhor  wa^,  if  his  ambas* 
and  asiafeleia  in  foreign  parti  eannot 


tSS]  STATE  TRIALS,  MOdiiBiBft  IL  l6i4.^ngE.  tCmpmky  t.  Smt^  (m 

jeetad  and  MMiAied,  that  thtf  kingf  t^pardori 
all  the  traitors,  morderers  add  robbers,  and 
ether  fetons,  and  make  use  of  his  prerogatiTa 
to  let  all  malefaecora  eaoaj^  ? 

Tlie  king  is  the  fountain  of  honour,  as  wdl 
as  of  justice,  and  in  rirtue  of  that  prcrogativey 
may  emioUe  aa  many  of  his  soojecis  as  hd 
pleases ;  and  thereby  exempt  them  from  ar-* 
rests,  and  other  common  processes  of  the  law« 
by  means  whereof  men  do  more  speedily  re- 
eorer  their'just  debts,  and  hare  rddneta  for  ibJu« 
ries.  Is  it  therelbre  to  be  presumed  the  ^kinif 
will  make  such  a  glut  of  aoMemen,'  becaose  ha 
may  do  it  P  And  as  this  ia  agaanst  bia  inetina^ 
tion,  so  certainly  it  is  agamst  his  interest,  fa 
make  s«ieh  grants  as  tbe  defendant's  counsel 
seem  to  fear ;  for  it  is  more  for  the  king's  be- 
nefit than  it  ean  be  for  his  sid^ts,  the  ^reafetf 
the  irpaortation  of  foveiga  oomfoodittes  is ;  fiMf 
from  taenoe  arise  his  ensfoma  and  impositionfL  . 
thoae  necessary  supports  of  the  erowa :  aui 
thevefere,  ia  soma  sense,  ike  king  is  the  otdy 
person  truly  coaeei-aed  ki  this  queacwn ;  for 
this  island  supported  its  inhabitantB  in  many 
ages  without  any  Ibreigii  trade  at  all,  ba^inf 
ia  it  alt  thia^  necessary  for  the  life  of  man. 

'  Terra  softs  conteala  bonis,  non  indiga  m<tl^^ 
CIS,'  says  the  poet.  And  trul^,  I  thiidc,  if  Hi 
ikim  day  most  of  the  East- India  commddkiea 
were  aftaolutely  prohibited,  though  it  mi|tht  be 
iignnotoastollieprofitof  some  few  tradaia,  itf 
woakl  not  be  so  to  the  jpeneral  of  the  inhabi- 
tants of  this  realm.  And  tberetbre,  as  i  hav» 
offered  these  few  instanoes  to  prove  thekin|f 
ahouki  have  such  a  prerovative ;  in  the  next 
place  I  come  to  rfiew,  that  the  kings  of  Eng- 
land have  axereited  this  their  prerogati? e  m? 
all  ages:  aad  as  the  king  has  the  power -of 
restraiotof  the  foreign  trade,  soheisonly  jmiga 
when  it  is  proper  to  use  that  power,  which 
seems  plainW  to  be  for  the  same  reaaon.  Ami 
1  think  Mr.  Williams's  remark  of  the  difficulty 
ofthis  case,  that  it  should  necessitate  the  kinf 
to  caH  a  partkaneut  to  assist  htm  with 'power  to 
determine  this  question,  is  not  to  be  paiised  fay 
without  some  observation.  \ 

Cod  be  praised,  it  is  in  the  king's  power  to^ 
call  and  di«olve  parliameata,  when  and  hew 
he  pleases ;  and  he  is  the  only  jodge  of  these 
Ardua  Rcffni,  that  he  should  think  fit  to  eon* 
suit  with  the  parliament  about.  And  Mr.  Wit« 
liama  would  io  well  to  save  himself  the  trouble, 
of  advising  the  king  of  what  things  are  fltibr 
hfln  to  consult  with  his  parliament  about,  until 
such  time  aa  he  be  thereunto  called.  But  it 
hath  been  too  much  practised  at  this  and  other 
bsra  in  Westminster-hall,  of  late  years,  to  cap- 
tivate the  Lay-Gens,  b^  lessening  the  power 
of  the  king,  and  advancing,  I  had  almost  said 
the  prerogative  of  the  peoMe :  and  fii>m  facnca 
comes  the  many  mischiefe  to  the  king's  sah- 
jectsin  fMuts  abroad,  by  making  the  nowea 
of  the  king  thought  so  inooasiderable,  aa 
though  he  were  a  mere  duke  of  Venice,  beia^ 
ahssoiulely  dependant  npon  his  parhameB^ 
Would  it  not  be  mighlfly  for  the  honour  and 
dignity  of  the  crown  of  England,  think  ye,  thid 


prevail  that  ridit  shaaUr  be  dbne  to  his  sub- 
jeeta;  «r  if  Mr.  fliuidjf^t laitrlophig  ship,  and 
^  Ha  0ai^  had  beea  wieagfiilly  tflcen  away 
fraat  kiaa  bv  aarr  feM%*  mmee,  but  by  the 
Mt^adhielatfcgefawar,  and  eoatpeUing  them 
ja  auite  reittftutienbyf^Mce;  the  consequence 
wtfeMof  #fll  aftct  nMira  than  fbrsign  traders, 
«lto  wwdd  bia  then  cbnoamet^  both  m  their 
imumiB  a*d  pUiaea ;  and  it  would  be  very  hard 
Ibr  an  the  king's  solMott  to  Ke  ander^the  bur- 
thes  and  charge,  and  the  profits  taiA  advan- 
ttMaoeraeoidy  toafbw.  And  here,  by  the 
wiy,  I  tyiik  it  vet  iaipropet  ta  taise  notice  of 
atr  Mgeeiiott  that  was  made  by  the  defendant's 
osawaal.of  Ae  unreaaottableBesa  Hhat  the  king 
ahUiild  be  entrusted  with  this  prerogative:  for 


aa^^reS  as  he  may  resfraia  penpona  tradiar  to 
die  ladies,  he  may  also  restrain  them  ^m 
tradiiie  iftto  any  ether  part  of  the  world.  The 
l^ec^n  aeeats  to  eany  an  unsavoury,  as 
\  aavcaaoauMe  miatmst  m  a  subject  to  his 
MtiMe.  For  aa  it  in  a  maxim  m  our  law,  the 
mag  ettnant  be  pratnted  to  do  wrong ;  and  I 
auk  mne  thie  centtuit  pradice  of  our  present 
Mmg  baa  att  givea  or  the  least  umbrage  fbr 
awsS  dilOdfliMe;  and  I  think  I  may  tmly  say, 
we  are  as  safe  by  our  prinoe'a  own  natural  ^• 
ilMltem,  as  we  can  M  by  any  law(  in  this  par- 
tknilar.  The  kmg  baa  the  abadote  power  of 
pdrdofiiiitf  idt  tjtodars  by  hia  inherent  prero- 
gatiwe,  imeh  an  act  of  parliament  cannot  de- 
prive him  of,  the  case  of  murder  is  a  fUl  in- 
staaoe  of  drnt ;  nor  was  that  prerogative  ever 
diipated  ia  an^  ase,  thoitth  never  so  tronUe- 
seme ;  aaviag  m  Aat  sin^  case  of  the  earl  of 
Daaby,  «ld  that  without  any  reason,  that  I 
*       at    bit  thdiafera lobe db- 
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tbe  «aiperor  of^Fes  and  Moroeoo,  or  an v  prince 
of  the  remote  parts  oftbe  world,  shoakl  betoM, 
That  3Ir.  Saodys,  one  of  the  king  of  Great 
BritaiD  s  subjects,  came  into  the  emperor's 
territories  a^nst  his  prince's  consent,  and  that 
he  bad  no  power  to  hinder  him,  unless  he 
ivould  consult  with  all  his  nobleS)  and  the 
representatives  of  all  his  common  subjects,  to 
a»fi$t  therein  f  Would  not  the  emperor  believe 
Sandys  to  be  the  greater  prince  of  the  two? 

3ut  though  such  sort  of  declamations  are  so 
much  for  theser?ice  of  the  crown,  and  for  the 
bonour  of  the  kingdom,  as  they  would  have 

*  It  believed ;  yet  i  think  tliey  have  the  same 
tendency  of  dpty  and  service  to  the  king,  with 
tome  other  matters  that  of  late  have  happened 
amongst  us,  viz.  Some  have  been  so  concern- 
ed, as.  well  for  the  safety  and  securitv  of  his 
majesty's  sacred  persOu,  and  to  make  him  for-* 

.  midable  to  his  rebeJIioua  subjects  at  home,  as 
lo  desire  that  bis  guards  miffht  be  discharged, 
because  it  looked  as  though  be  designed  to  rule 
by  a  standing  army;  and  to  shew  their  Usa- 
demess  to  his  sacred  life,  would  b^ve  him  re- 
moved from  the  assistance  of  evil  counsellors 
as  they  called  them ;  and  put  himself  into  the 
bfnds  of  assas^nates,  as  though  one  murdered 
prince  were  not  isufficieut  to  satisfy  that  piece 
of  state- policy  in  one  and  the  same  age. 
And  in  order  that  he  might  have  sufficient 
to  support  the  necessity,  as  well  as  the  dig- 
nity of  a  crown,  which  all  good  subjects  are 

.araalous  for;  some,  of  late,  have  mdustri- 
ously  endeavoured  to  have  prevented  him  from 
being  able  to  borrow  any  money  upon  the 
credit  of  any  part  of  his  revenue,  a  ])rivile&pe 
tjiat  the  meanest  of  the  persons  concerned  m 

.  that  question  would  think  themselves  highly 
injured  to  be  debarred  of. 

These  and  the  like  attempts,  if  not  prevented, 
will  render  the  king  and  his  government  low 
and.d«si>icablein  aU  other  parts  of  the  world  : 
and  as  tor  the  instance  between  a  denizen  and 
a  man  naturalised,  I  think  it  rather  makes 
against,  than  for  Mr.  Williams's  conclusion,  as 
to  the  main  question.  For  though  the  king 
cannot  naturalize  a  man,  and  therwy  give  him 
inheritable  blood,  as  a  natural- born  suoject,  to 
inherit  lands ;  yet  he  may  make  an  alien  a 
denizen ;  and  by  that  means  he  becopes  to 
have  as  much  privilege  as  any  oftbe  king'^ 
natural  subjects  bath  as  to  trade  and  commerce, 
which  is  the  only  question  now  before  us :  and 
I  cannot  help  being  of  opinion,  that  this  king* 
dom  was  in  greater  regard  abroad,  and  the  in- 
habitants thereof  more  orosperoiis  at  home 
when  the  prerogative  of  tne  crown  was  more 
absolute  than  now  it  is  ;  therefore  it  is  our 
duty  as  good  judges,  as  well  as  goo<l  subjects, 
to  endeavour  to  support  it  as  much  as  we  can 
by  law.  And  so  I  proceed  to  mention  somie 
precedents  and  authorities,  whereby  the  kin^ 
of.  England  have  in  all  ages  exerci&ed  this 
part  pt  their  prerogative,  of  restraining,  dis- 
fling  and  ornering  matters  of  commerce  and 
i  ti'ade,-by  royal  lioenoes,  charters,  and 


And  herein  I  shall  content  myielf  with  aa 
much  brevity  as  I  can,  only  in  prdduciug  ibaie 
few  of  those  many  instances,  Swrbich  were  with 
great  care  and  mdustry  found  out  by  Mr. 
Attorney,  and  Mr.  Sohcitbr ;  and  bv  them  so 
learnedly  and  properly  applied  to  the  case  in 
question. 

1.  Therefore  it  has  been  well  observed,  tbst 
the  staples,  wliicb  were  the  common  aod 
public  marts  for  all  merchants  to  resort  to, 
were  first  erected  by  the  king's  prerogative, 
without  any  act  of  parliament ;  as  it  doth  plain- 
ly appear  by  the  several  acts  of  parliament 
menUoned  at  the  bar,  either  for  setting  tbe 
places,  or  enlarging  the  commodities  that  were 
Permitted  to  be  broi^ht  tA  the  staple ;  for  surely 
in  all  times,  when  tbe  staple  was  fixed  in  the 
dominions  of  any  other  piinoe,  that  most  be 
done  by  league,  which  none  can  make  but  tbe 
king.  To  instance  one  authority  for  all,  tbe 
Stat.  3  Ed.  3,  cap.  9.  expressly  says,  <  It  it 
*•  enacted,  That  the  staples  beyond  the  seas, 

*  and  on  this  side;  ordained  by  kings  in  time 

*  past,  &c.'  Mr.  Attorney  and  Mr.  Solicitor 
cited  several  records,  and  other  acts  of  parlia- 
ment, that  allow  tliis  to  be  the  king's  prero^* 
tive  absolutely  ;  which  I  shall  only  name,  tbey 
having  opened  tbe  particulars  at  large,  viz. 
Vicesimo  E.  3,  Plac.  ParK  Rolls  Abr.  iol.  108. 
130.  Octavo.  £.  3,  num.  20.  37  £.  3,  cap.  t. 
43  E.  3,  c.  1.  47  E  3,  N.  17  Prim.  R.  «.  N. 
98.  with  many  more ;  which  did  not  only  li- 
cense merchants  to  repair  to  their  several 
stoples,  but  prohibited  them  from  carrying  tbeii 
staple  commodities  to  any  other  places,  and  the 
several  acts  of  parliament  made  touching  the 
staple,  only  inflicted  greater  forfeitures  upon 
the  persons  offending,  more  than  the  kiDg 
by  his  prerogative  did  inflict;  but  neither 
added  to,  or  diminished  any  part  oftbe  power 
of  the  crown ;  the  truth  whereof  will  also 
farther  appear  by  the  consent  of  the  parliamctot 
plainly  declared  in  several  statutes  foUoiriog, 
viz.  3  H.  5,c.6.  3H.  6.  c.4.  8  H.  6, c  17  and 
S7.  by  which,  and  several  other  instances, 
both  by  Mr.  Solicitor  and  Mr.>  Attorney,  I  do 
conceive  it  does  plainly  appear,  that  tbe  statute 
of  2  Ed.  3,  c.  9.  None  Ed.  3,  c.  1^ '  decim- 
quarto'  Ed.  3,  c.  2.  the  Slat,  of '  decimo- 
quinto'  Ed.  3,  mentioned  in  the  defendant's 
plea,  decimo  8  Ed.  3,  c.  3.  which  the  defend- 
ant's oouQsel  have  much  insisted  on,  for  tbe 
opening  the  liberty  of  trade  only  conoemM 
merchants  of  the  staples  ;  aod  by  the  acta  of 
parliaments  made  relating  to  that  trade,  aiooa 
particularly  mqationed  by  Mr.  Attorney,  stand 
no\v  repealed. 

And  though  the  place  of  the  staple,  as  wdl 
as  tbe  commodities,  were  ascertained  by  acts  of 
parliament,  yet  the  king  granted  to  mercbanta 
licences  to  trade  elsewbete ;  which  preroga^ve 
is  allowed  of  by  acts  of  parliaments,  and  other 
authorities  in  our  books :  for  instance,  amoogit 
many  others,  tbe  stat.  8  H.  6y  21,  S2  Hes.  6» 
chap.  4.  16  Hen.  6,  c.  3. 27  H.  6,  c.  1.  1 H- 
7,  fol.  3,  A.  16  Ed.  4,  fol.  3.  /.  5  E.  4, 33. 

Andaa  the  king,  before  those  acta  if  pw- 
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enemies,  without  a  royal  lioe&ce,  aa^it  is  lo 
tnMle  with  aliena  amies,  contrary  to'  a  royal 
prohibition.  And  I  cannot  conjoctare  how  ht 
will  aroid  this  rock,  notwithstanding^  his  pre* 
tended  skill  in  navigation,  without  makingr  use 
of  thie  charter  as  a  saie-conduct  to  him,  by 
implication ;  though  he  seems  here  so  mudb 
to  struggle  a^nst  it :  and  how  larthat  would, 
prevail  for  his  benetit,  may  be  also  considemL 
But  as  I  said  before, 

4.  The  truequestioa  is,  Whether  this  ben 
good  grant  to  the  plaintiffs,  of  a  sole  trade  to 
the  Indies,  were  the  inhabitants  thereof  Chris* 
tians  or  infidels,  exclusive  of  others  ? 

And  therefore  I  proceed  to  the  next  step, 
that  thongh  unlawful  engrossing,  and  mono- 
polies, are  prohibited  by  tbe  laws  of  this,  and 
all  othev  nations  ;  yet  I  do  conceive,  that  the 
charter  now  in  questkm,  of  a  sole  trade  ezola* 
aive  of  others,  is  no  such  unlawful  engroaainff, 
or  monopoly,  but  is  supported  and  encounged, 
as  conducing  to  public  benefit  by  the  ww, 
practice,  an^  usage  of  this  and  other  countries. 
And  herein,  by  the  way,  though  the  word 
Monopoly,  or  Engrossbg,  generally  spoken  of 
is  odious  in  the  eye  of  our  hw,  yet  some  en- 
grossiogs,  and  so  some  monopolies,  are  allowed 
of  in  our  books  ;  and  so  I  desire  to  be  under* 
stood,  when  1  say  a  lawful  or  unlawful  mono- 
poly ,  or  a  lawful  or  unlawful  engroasinff ,  And 
m  as  mucJi  as  this  is  the  great,  and  asl  think, 
the  only  objeclion  that  either  hath,  or  can  be 
made  against  the  present  charter,  I  sb^l  be 
the  more' particular  in  giving  my  opinion 
therein,  witn  the  reasons  «id  authorities  that 
have  induced  me  thereunto. 

1  premise  only  this,  that  in  all  those  oona- 
tries,  where  societies  of  trade  are  erected  by 
the  supreme  power,  exchisive  of  all  others,  as 
the  case  at  tne  liar,  monopolies  are  forbidden  ; 
and  are  as  severely  punished  by  thehr  laws,  as 
they  can  be  by  the  common  and  statute  laws 
of  England,  (viz.)  in  Holland,  Germany, 
France  and  Spain,  wc. 

And  so  wherever  the  civil  law  prevails,  mo- 
nopolies are  punished  with  confiwation  of 
goods,  and  bakiishment.  C.  de  Monopoliia  et 
Gens,  forens.  part  1,  fol.  497. 

Now  though  monopolies  are  forbidden,  yet 
that  cannot  be  understood  to  be  so  universally 
true,  (as  no  general  law  can  ever  be)  that  it 
should  in  no  respect,  and  upon  no  occasion  or 
emergency  whatsoever,  admit  of  any  excep- 
tioti  or  limitation. 

The  exceptions  thereof  may  be  such  as  these : 

1.  Thongh  no  private  nersons  can  have  the 
'sole  trade  to  themselves,  by  their  own  private 
authority,  yet  this  may  be  granted  to  a  public 
society,  hy  the  prerogative  of  the  prince  \  if, 

2.  It  be  upon  good  cause,  and  for  the  pubUc 
advantage  of  the  kingdom.  * 

3.  From  the  necessity  of  beginning  and  car- 
rying on  such  trades  and  foreign  commerce^ 
whicn  can  be  only  done  by  companies  and 
societies. 

4.  Such  companies  and  societies  ought  to  be 
cominoed  and  supported  upon  the  natural 


MBentiOned,  ordcced  Ibe 
sf  the  staple ;  so  aU  other  forei^  trade  not 
taken' netioe  of  by  aets  of  nariiament,  were 
begun  aad  absohitely  disposed  .of  by  the  king's 
prerogative ;  for  as  my  lord  Coke,  in  his  com-' 
■eal  upon  B'lag.  Chart,  c.  dO,  does  truly  oh- 
lerre,  that  by  Slercatores  there,  only  is  meant 
Berchant-strangers ;  for  as  I  said,  I  do  not 
find  that  any  of  the  sobiects  of  this  king 
meddled  in  fore^  trade,  in  many^ears  after 
the  making  of  that  act :  the  first  instance  I 
neet  with,  is  in  Malin'sLex  Mercatoria,  fol. 
I!i0,  of  tbe  society  of  roercbaals«  which  is  tbe 
staples-ad venturers,  made  'by  a  grant  from 
king  £d«  3,  and  were  calieit  the  brotherhood  of 
St  Thomas- tt-Becket  of  Canterbury,  until  tbe 
time  of  Hen.  T,  who  confirmed  their  charter, 
bet  diai^^  their  name  to  that  of  JMterchant- 
^enturen,  by  which  name  they  continued  a 
corporation. 

And  that  the  king  did  shut  and  open  foreign 
trnde  at  his  pkosure,  by  many  instances  men- 
4jeiied  by  Mr.  Attorney  and  Mr.  Solicitor,  does 
frrther  appear,  33  H.  3,  mem.  1,  S  E.  3,  pars 
■BCUDda,  raemb.  35, 3  H.  3,  N.  33,  Rolls  Pre- 
ngalive  170  and  '414,  before  cited,  prime  H. 
5, 41,  dedmo-octavo  H.  6,  N.  60,  and  the 
Stat.,  of  la  H.  7,  c.  6,  which  1  have  caused  to 
be  searched.  And  in  Plowden's  Commentaries, 
IB  tbe  great  case  of  Mines  Royal  it  is  set  down 
as  a  rale,  that  ancient  charters  and  g^rants  of 
the  crown,  are  the  best  evidences  of  the  prero- 
gative. PhiL  and  Mary  erected  the  corpo- 
ratioa  of  Russia  merchants,  by  charter,  with 
a  prohibition  to  others,  with  the  like  conditions 
within  mentioned  in  the  charter  at  the  bar  ; 
and  was  afterwards  approved  of  in  parliament 
in  8  Eliz.  and  tbe  forteiture  mentioned  in  the 
iftters  patent  made  more  effectual.  And  as 
Mr.  Attorney  did  truly  observe,  that  when 
Calais  was  taken,  and  thereby  the  staples  un- 
settled, queen  Elisabeth  thougnt,  according  to 
Ibe  precedent  of  the  Russia  and  other  compa- 
niea,  it  was  most  advantageous  for  the  carrying- 
on  of  trade  and  foreigrn  commerce,  to  erect 
spdeties  and  corporations ;  which  was  well  ap- 
proved of  in  those  times,  and  so  has  continued 
ever  since  undisturbed,  until  this  present  fues- 
tioD  ;  which  I  shall  mere  particularly  insist 
upon,  when  I  come  to  discourse  of  thenext  bead. 
And  here  by  the  way,  I  shall  only  remem- 
ber, that  there  were  many  rijcords  and  books 
cited  by  tbe  counsel  at  the  bar,  to  prove  the 
dilKsrenoe  between  alien  enemies,  and  alien 
amies;,  and  how  these  infidAs  are  in  law 
looked  upon  as  perpetual  enemies,. and  the 
many  cases  that  were  cited  about  the  Jews,  and 
*  others,  I  think*  will  not  be  necessary  to  be 
fortber  insisted  upon  ;*for  I  conceive  they  do 
not  concern  the  question  that  is  now  before  us. 
For  were  not  the  charter  now  in  question  in 
being,  it  would  be  worth  while  for  Mr.  Sandys 
to  consider,  bow  fiir  he  might  be  obnoxious  to 
punishment,  for  trading  with  infidels,  who  are 
m  law  called  '  perpetui  inimici.'  And  therefore 
I  conceive,  it  is  as  penal  fer  any  of  the  kind's 
iMb^edato  Imde  with  infidels,  who  tie  ahev 
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«i|uit?  ind  juitioe,  thtt  no  other  p«nwps  riioiiM 
be  {lermitfe^  either  to  reep  the  profit^  or  to  e«- 
^h^r  the  losi  of  what  hath  beeii  bef^n,  and 
been  carrted  on  by  tbem,  with  great  haeard 
end  expence. 

Now  i&  as  ntiich  as  foreign  trade  can  ne^er 
be  of  advantage  to  this  kiv^fdoni,  except  the 
balaaee  be  kept  eqaal  betireeo  Alia  and  other 
oOmtriea  $  whicfa  can  nerer  be  done,  hot  by 
keeping  up  to  proportionable  rules  for  the  r^- 
tfoltttion  thereot  with  the  other  ooantriet :  and 
Ceeauae^  aa  I  aaid  be^re,  the  oaonicipal  tawa  of 
thifi  reahn  seem  too  scanty  for  tbatparpone,  I 
will  therefore  Arat  oonsrider  how  tbii  qoeation 
stands,  as  to  the  law  of  na^ns ;  arid  then  how 
it  is  eonsidered  by  oor  fow»  pradnctng  asitho- 
rities  in  both  to  make  good  my  assertion.  And 
bMaiise  I  thought  the  former  morenaitunil  and 
effMstoal  for  the  decision  of  this  question,  made 
nae  tnore  inquisitive  Uian  otherwise  I  shoold 
h«fabes».  Cujachis,  lib.  Id^  Obser.  t9,  dis- 
tingoisfaes  inter  *  Bfonopofia  lic^  et  iflieita.* 

'  lidtam  Monopolium/  says  he,  *  est,  si 
'  certis  persenis  vel  quod  potf  us  est  eerto  Got- 
^  legio  cenoessarit  Prhieqis  ns  ei  soli  jus  sit 
'fendendtt  certie  merd^;'  and  tlierelbre  re- 
siles a  law  of  the  emperors  Theodosras  and 
ValMithiian,  by  whibh  certain  governors  of 
commerce  were  appointed;  *  J^ietnii  Lege 
« dttdttty  ot  nnlli  Herenlori  niM  ad  designatn 
'loentempofibos  pnestilalia  ad  iie|fotiationis 
<siifn*speoies  distrahendaa  passim  hceiet  ac- 
'cedere/ 

<3arp2oviiB,  io  his  DeCisiotts  before-men- 
tioned, fib.  9y  Deds.  106,  N.  13  and  U,  mnkes 
this  no  new  case ;  *  Et  certe  (non  est  novom) 
*iMd«m  eomanerciis  (quie  tamen  Uberrima 

*  esse  debent)  pom  ex  cansa  nimirmn  pubtiem 

*  ntilitntis  tel  neeessitfltis,  ex  quo  Honopoha 

*  aKns  prohibim  jnre  sobsistiittt. 

And  1^1^,  *  £xempla  baud  f«ra  stmi  ub» 

*  necessitate  et  Edieto  principis  MonopoTia 
'^nondoque  probaii:  Commefcia  ad  o«rtas 
'  personas  et  loca  restringfi  videmvo.' 

Idem,  DeeiB.  4.  N.  10.  et  N.  19.  '  Nimirnm 
'  Ezereitiam  ac  |lermis6io  Monopoliomm  i^ 

*  Principis  arhitrio  dependet,'  &c.  Soacoa  de 
Conmierciis,  Q.  7,  fol.  301,  N.  15-    ^  Hoc  non 

*  procedit  in  Monopolio,  antoritaie  Principis 

*  sive  Reipub.  confracto,  qoia  sicut  moflopofin, 
'  prmttA  aotoritate  contracta  Reipub.  sent  per- 
'  nieiosn :  Ita  h«c  qott  Legis  Antoritate,  ex 
^jqsta  oontrahnntur,   Cnusn  Reipub.    valde 

*  ntilia  sunt.' 

ChtMins  de  J.  B.  et  P.  Kb.  d,  cap.  19,  sect. 
Itf*    <  Monopoiia  non  omnia  com  Jnre  naturee 

*  pwgnant :  nam  pomunt  intenlnm  k  snmma 

*  jietostate  permilti,  justa  de  causa  et  pre*io.' 

He  gives  amongst  othem  these  two  eaaaii- 
plan; 

1.  From  the  history  of  Joseph,  when  he  wan 
vioo-roy  in  Egypt ;  which  is,  says  he,  an  Q- 
liSHi4o«s  btttance  of  this  matter. 

9»  .Thnl  mder  lAie  Romans,  the  Aiexant- 
drians  had  the  sole  trade  of  all  Indian  and 
MiiMMC  oMnmodities. 

4loThuanii8,IMi«3d,  gfffBMi  iMlaaMof  a 


tfraiit  fhom  the  Preneh  khig,  Ann.  1604|  Ibr 
Uie  sole  titkle  into  dftnadn,  or  New  France ; 
ibr  which  he  gives  this  reason^  « Ne  gravM 

<  esset  aerario  ad  sdMevandos  navigatisiHs  iNiae 

*  institntse  sumptos.' 

Which  I  conceive  wiH  go  a  great  way  in 
snpportmg  all  such  trading  companies  as  can^ 
not  be  b^d  bnt  by  a  pnSic  expeace. 

C.  de  iftonop^dib,  the  prohibition  is  exptesaly 
Ihnited,  « Nisi  Privileginm'  vel  alia  consnetudo 

*  in  ntilltatem  pubiicam  vergens  refltotM.' 

*  Mercntura  est  res  indil&rens,  in  qua  Bia- 

<  gistratos,  vel  in  vettmdo  vel  permtctendo  SMttn 

*  pro  Comraodo  Reipub.  potest  inlsrponere  aa- 

<  toritatem.'  Saknas.  de  Foen.  Trapezit.  fol. 
236.  *  Hoc  sohim  permisBom  est  Regt  nt  pssslt 

*  pftdiffbere,  ne  aliis  vendat  solem.^  Alcict.  in 
a.  hiter  pnUica  17,  in  Pin.  F.  de  YeA,  8ign* 
ae  it  is  at  this  dny  practised  in  France,  Tbvli. 
lib.  5. 

<  Sic  in  S»le  Vendensi,  lllolDk^n  eiam 
hoifie  in  Italia  ItcitO  exerceri  b  bopeiiomin 
'  permissione.'  Seaooa  de  Me^eat  pari.  4,  N. 
90. 

<  Sic  in  tlepnb.  lidbeoensi,  certis  qnibesdMr 

*  Meroatoribofi  ob  prAdietsis  rationeo  jus  ^ 

*  quendi  sacehari,  et  ealis  spedtK  Privilegio 

<  concessnm  est.'  Margnard.  lib.  4,  c.  /,  N.  99. 

And  then  as  to  the  usage : 

*  HaKc  est  commnnissiiDfi  omnrom,  nnIM 
'  prorsns  rekictanfe  Dectorum  sehtentia,  ^nod 

*  jnra  bojusmodl  Emporalia  et  Aegaiia  pMsmt 
'  aoqmri  non  modo  per  Ooncessionem  senind 
« Pnncipts,  sed  etinm  Oonaoetttdine  eC  Pint* 

*  seriptione.'  Lessine  de  Justitia,  lib.  9,  t.  ft, 
Dub.  21. 

By  the  imnerial  hrws  <»mmepee  and  iraffte 
have  received  several  other  timitations;  sook- 
times  the  subjects  of  the  empire  have  becif 
forbidden  to  tradl»  to  certain  places,  patticolarly 
named ;  and  in  general  by  other  constitutiens, 
forbidden  to  export  coin,  gold,  or  arms,  to  any 
of  the  barbarouo  nations. 

And  tbfftt  ^e  la;w  of  cobIOMm  of  liations  isss, 
the  practice  does  evince. 
,    And  Arst  in  G^many,  where  Hie  law  dr^ 
bibiteth  at!  monopoNes;  yet  seehowtfattiaw 
there  stands  in  renwct  of  onr  case. 

*  Circa  Monopoiia  autem,  quee  esercentaf 

<  adversns  Gives,  observandum,  nod  esse  iflb> 
'  citnm,   si  non  cuivis  qnodvfs  negotiationis 

*  genus  exercere  conceditur,  sed  iflis  dynlaxal 

*  qvA  ad  idem  exeroendam  jnxfta  instituta  Civi- 

*  tatis  flibi  ius  ouieriTernnt,  qnemadmodnm  in 

*  rebus  pnb.    Enrsfttis  tecta  qus^dhm  pne* 

<  slitisse  oportet  enrm,  qvi  mevcatnriimi  auC  ofS» 

<  ficium  afiqnod  tollere  volt.* 

This  as  to  Corporations. 

As  to  trading  Societies  thus : 

*  Sed  et  fieri  potest  at  a  snmma  potestttte  S»^ 

<  ctelati  mercatorum  indnkmrtnr  ceitnm  fBHtrt 

<  M^erdom  &  certis  loois  advehere,«aEGlasi8 1«^ 

*  liquiscujtts  privilegii  eoncedendi  variep 


•  1.  Nam  Commercis  qns  ad  lote  remedmi' 
'  ma  instilaeretttur,  priwqmun  riteflkiAilii&tsr 
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in^tarmAwaDptaBtkmmpfAertMm   {fmo»mj  mghty)Umra  uid  ctticv  nniM  tiwk 

^nntobDena;  «rgo  attthonMis  Ulium    ilMkt,  maUns^  Lobeck,  Brnnswidc,  Duteic^ 

BOMPdMUHi  caf«Ddum  est,  .ne  qaed  ab    and  Can«i,  the  chief  places  of  their  rasideDce; 

DDslitaliini  magiio   earn  pericuio,  9c    and  §o  great  was  their  trade  and  credit  under 

lawit,  alii  gratis  ioteremiant.  that  oonstitution,  thai  manr  prinees  gianted 

^  9/  Ae  |ynBtei>aa  ejnsmedi  Soeielales  priri-    them  large  privileges,  and  they  kept  courts  by 

*  IwalsB  opihas  snis  Reipub.  exig«nle  neces-    their  deputies  and  councils  at  Beig«n. 

*  afiite,  f dicius  possont  quam   singohi  sue-        By  the  laws  of  8pahi,  all  monopoliea  an 

feihiddeo  and  under  the  same  penalties  ap- 
pofaited  by  the  cinl  law  :  yet  there  also  a  rigm 
may  be  acquired  to  a  sole  trad^,  by  licence  ob« 
tained  frum  the  king,  or  by  prescnption. 

Quinta  partida  Tit.  f .  leg.  ^.  m^mbris  hoe 
Commercium  Maritimum  exchisis  cvtorit  ad 
£0.  annos  coneederetur.  '  Neque  ulla  re  an 
magis  prodidit  Imperii  odium  BataricBe  noatria 
dicDus,  ||Deo  ita  T<Jente)  oonstituti  magnitudn 
et  felicitas,  quam  MarigatiDnttm  in  Indiav 
Orientalessasctptarumcottstantia  etsuccessut, 
ad  quas  ut  nrario  parceretur,  sodetates  ill- 
stitnte*,  cautumque  tandem,  ut  sub  unam  so* 
cietatem  omnes  coirent,  quod  alioque  eaoperf- 
mento  constitisset,  Aromatum  pretia  ab  mso- 
laris  nb  emptorum  frequentiam  aufferi,et  cum 
alii  aliis  pnevertere,  et  lucrum  ad  se  aliorum 
damnoderivare  sati^rent,  ubi  concordia  max- 
ima est  opus,  •muiationum  et  dissidii  semina 
spargi.' 

I  come  in  the  next  plaee  to  make  it  appear, 
that  as  the  bw  of  nations,  and  the  mtbee  oC 
aR  other  countries,  warrants  the  hke  graalti 
and  restrictions  with  the  case^atthe  bv ;  so  I 
eonceire  this  charter  of  sole  trade  to  thn 
Indies,  exdnding  others^  is  neither  opposed  by 
the  common  law,  or  prohibited  by  any  act  of 
parliament ;  but  is  supported  by  ootb,  as  will 
more  evidently  appear  by  the  practice  and 
constant  usage  in  all  times. 

Therdore,  though  ingrossin^  be  a  crime, 
bdions  in  the  law,  and  punishable,  yet  aR  man» 
ner  of  ingrDssinff  is'not. 

Thererore  in  the  case  of  fbreiffn  trade,  whicfc 
is  only  applicable  to  tha  case  at  tne  bar ;  it  wa9 
resolredby  all  the  judges  of  England,  $  tnstit. 
196.  That  merchants  may  buy  beyond  sea  ill 
gross,  and  sell  here  againin  gross  also.  Isay« 
Uiat  an  monopolies  are  not  unlawfhi.  Gene* 
rally  speakini^  they  are.  and  tiierefore,  I  >w9 
admit  the  description  or  an  unlawftj  monopo« 
ly  made  by  my  lord  Coke,  3  Instit.  181. 

A  monopoly  is  an  institution  qr  allowance  b  j 
die  king,  by  his  grant,  commission,  or  otheiw 
wise,  to  any  person  or  persons,  bodies  politic^ 
or  corparata,  of,  or  for  the  sole  buying,  selling^ 
making,  or  using  any  thmg ;  whereby  any 
person  or  persons,  bbdy  politic  or  corporal^ 
are  sought  to  be  restrained  of  any  ft«edom  or 
liberty  they  had  before,  or  hindered  in  tbeif 
lawful  tracte. 

Now  if  the  suf^iects  of  England  had  not,  be- 
fore this  grant,  a  Iteedam-  and  liberty  to  trade 
to  the.Indiesv  against  the  kine's  royal  pleasure 
the  charter  at  the  bar  will  be  no  monopoly 
within  that  rule. 

No#  that  they  had  no  such  liberty,  huh 
been  sufficiently  proved  by  the  several  pro- 
hibitions mentioned  before;  and    the  many 


3.  Videnter  etiam  meliori  6de  oemmercia 
^timotariy  ac  majeveni  coptam  mereium  hoc 
'  modo  posse  adrehi,  neqne  de  tot  fraudibus  et 

*  eompendiis  engitaraneoessum  hahent  quorum 
*'  Incmm  in  commune  yelut  aerarium  redactum 
*W|eaiibM  portionibus  dialribuitnr.  Puffen- 
«dorflrdeJ«eMatur«e&  Geotittm.  lib.  5.  fol. 

A  laamad  aotfaor  does  more  at  large  da- 
aaribeil. 

It  has  been  a  question  sometimes  debated, 
whether  the  society  entered  into  by  the  Hans 
Towns  were  not  aeainst  hiw  ?  *  Qmppe  quod 

*  spcciem  MooopMi  prae  se  ^re  ridetur,  ut 

*  eaKis  kNsis  meroes  emant  coniMerati  quae 
'  miwM  pretH»  eo,  quo  rcriunt,  vendapt.' 

This  k  the  same  objectioB  new  made  against' 
theeharterat^bar. 

But  the  answer  given  was  twofold,  and  will 
eenae  heme  la  thiscaae. 

1.  That  the  empeier  Charles  4.  has  gfren 
his  approhalian,  and  made  it  tewftil  by  his 
aethei^. 

t,  TIml  they  had  oontmued  in  po8sessk>n  of 
•Ui  aoeiely  so  long,  that  now  the  length  of 
tfaae  (together  with  the  prince^  conaent)  re- 
moved ill  doubt  whatsoever ;  Carpzovius  de 
lege  Begia  Gennanorum,  cap.  6.  sect.  10. 
Md  the  ebarlor  now  in  question,  and  other 
ehaiartrs  of  Kke  nature  jmutfM  by  the  Ungs  of 
England,  which  I  ShaO  haye  occasion  lo  re* 
mmabat  hy-and»bye,  remain  undisturbed  with- 
eiit  the  least  intenruption,  aa  long  as  this  so- 
ciety did  before  this  question  was  slated. 

And  though,  aoeonling  to  the  rules  of  our 
lasra,  soeh  a  length  of  time  d«ies  not  obtain  the 
credit  of  a  prescription  ;  yet  by  the  law  of  na- 
liana,  and  mepraetiees  of  all  ether  countries 
whiA  eve  onhr  adapted  for  this  purpose,  it  is 
elherwise.  *  Pnescnptio  enim  tam  longi  tern- 
*eoris  rim  legis  obtinet,  imo  toilit  omne 
« sitiua.' 

*  Prsescriptio  temporis  immemorialls,  quse 
'  'Jeglattk  est  et  ex  vitioso  ettam  titulo 

ainm  et  jus  tribuit,  omnesque  sdemni- 
,  etiam  extrinseons,  negetio  accessisse, 

*  pnesumittanti  temporis  antiquitas,  num.  10. 
'  n.  AtAue  oranem  Mooopolii  respectum  con* 
'  suetecRs  immeoiorialis  vel  Ciesarum  appro; 

*  betie  exdudit,  n.  10.  36. 

*  Quia  oonseetudo  immemorialis  Ciesarum 

*  sdto  et  ooncessijhfec  antiqua  sodetas  Ihkitur, 
^omnk  Monopolu    respectus  etfam  minimus 

*  Ittserat.*  Msarg.  Kb.  4.  cap.  7.  if.  50. 

And  as  these  Hans  Towns  w«re  ene  of  the 
first  eorperatiens  of  trade  1  hare  n^  of,  so 
was  it  theoght  the  interest  of  England  to  sitp* 
p«t  ftad  CMouragetiiem.    I  ftnd  abore  sixty 
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more  iiwUiioes  thereof  cited  by  JMQr.  AUoroey 
and  Mr.  Solicitor ;  and  it  would  be  rery  straogpe 
that  tbe  king  might,  prohibit  foreigners  frum 
coming  here  into  En^^land,  and  not  prohibit  bis 
own  swjects  from  gouiff  into  foreign  countries. 

And  it  is  not  denied,  nut  iif  the  king  should 
proclaim  a  war  witii  tbe  Indians,  that  then  it 
would  be  a  prohibition  to  all  his  subjects  to 
have  any  commerce  with  them  ;  nay,  and  he 
miglit  continue  that  war  as  long  as  he  pleases ; 
and  by  that  means  all  his  subjects  would  be  as 
well  prevented  of  any  of  the  commodities  of 
that  country  ;  and  also  of  exporting  any  of  our 
commodities  thither.  So  that  sorefy  this  char- 
ter, with  these  restrictions,  is  much  better  than 
a  total  exclusion ;  and  therefore  foreign  trade 
is  not  like  our  home  trade,  to  which  the  word 
monopolies  is  properly  applicable ;  for  that 
cannot  be  totally  exdudedror  any  time,  though 
never  so  small,  W  any  act  of  prerogative. 

Object.  Ay,  but,  say  the  defendant's  coun- 
sel, though  the  king  can  by  his  prerogative 
prohibit  aU  trade  to  any  country,  upon  such 
great  emergencies  as  war  and  plague,  &c.  yet 
to  grant  liberty  to  some,  and  exclude  others, 
that  makes  the  sprant  at  the  bar  be  thought  a 
monopoly.  Which  is  still  begging  the  qnestion, 
for  if  the  king,  by  his  prero^tive,  have  the 
power  of  restraining  and  disposing  foreign 
trade,  where  acts  of  parliament  have  not  in? 
terposed;  as  by  the  precedents  already  cited  I 
conceive  cleaOT  he  has,  as  inherent  to  his 
crown;  thorefore,  as  he  may  restrain  all, 
so  he  may  restrain  any  part  by  tne  same  parity 
ofreason. 

If  the  king  proclaims  a  war  with  any  coun- 

Sr,  which  is  a  general  prohibition  of  trade,  and 
ould  order  that  John  a  Stj^Ie,  or  a  dozen,  or 
anyjgreater  numberof  bis  subjects,  &c  and  give 
them  instructions  to  treat  for  a  peace,  and  the 
persons  so  aopointed  should  carry  on  a  trade, 
would  not  Mr.  Sandys,  do  you  think,  have 
as  much  reason  to  murmur  that  he  was  none  of 
those  ambassadors,  as  he  has  now  by  being  not 
comprized  within  the  charter  ?  And  would  it 
not  be  thought  an  arrogancy  and  saudness  in 
bim,  to  demand  an  account  of  tiie  instruction 

Siven  by  the  king  to  such  ambassadors?  Or 
urst  he  trade  there  till  a  peace  were  proclaimed 
with  that  country  ? 
And  the  gloss  of  that  law  says,  *  Mercatores 

*  Qon  faciant  inter  Monopolium  de  re  npn  ven- 

*  denda  nisi  pro  certo  pretio,  vel  de  non  excer- 

*  cendo  ofiicium  nisi  per  eos  repicpiatur  offici- 

*  ales  et  socios :    Possunt  tamen  hnc  facere 

*  cum  concensu  et  sdentia  Regis  et  contra 

*  facientes  perpetuo  exulabunt,  et  eorum  bona 

*  llegi  appUcantur.    Ex  privileg^o  ergo  Re^ 

*  possunt  similiter  et  consuetudine  vel  prescnp- 

*  tione,  ^uia  quod  privilegio  acquiritur,  etiam 

*  pnescnptidne  acquiri  potest.' 

And  there  quotes  ^  ubi  dicitur,  quod  potest 

*  concedi  privileflfium ;  quod  quis  solus  piscetor 

*  ip  certa  parte  Maris,  et  aliis  potest  prohiberi.' 

In  France  Monopolies  are  prohibited  also, 

*  Sub  pcena  Confiscationis  corporis  et  bonoirom 

*  indict,'  Const,  Fr.  1,  Art.  J9t 


Notwithstanding  which,  there  are  estafalisbcd 
several  coraorations  ibr  trade ;  I  will  name 
but  two.  Anno.  1657,  the  French  kii^  makes 
a  grant  of  the  sole  fishery  in  hia  dominions  to 
a  society,  excluding  others  upon  pain  that  in« 
terlopers  shall  incur  the  ptoalty,  *  de  Confis- 

*  cation  des  Vaisseaux  et  Merchandizes  et  de 

*  dix  mille  Livres  d'  Amende.'  Aytz.  vol.  4. 
nag.  307.  And  in  the  year  1664,  the  East- 
India  Company,  by  his  declaration,  with  aa 
exclusion  to  a&  others,  like  our  East-India- 
Company,  pa^  74, 75. 

In-  tbe  United  Provinces,  the  laws  agaiast 
monopolies  are  the  same,  yet  there  always 
were  several  trading  corporations  exclusive  of 
all  others.  3  June  1021,  in  the  charter  of  tbe 
Dutoh  West-India  Company  it  is  granted 
thus :  <*  and  in  case  any  one  shall  go  to,  or  ne- 
gotiate in  any  of  tlie  aforesaid  places  granted 
to  this  Companjr»  and  without  consent  of  tbe 
said  Company,  it  shall  be  upon  pain  and  for- 
feiture ot  such  ship  and  goods,  as  shall  be 
found  to  trade  in  those  coasts  and  places,  whick 
being  presently  and  on  all  sides,  on  the  behalf 
of  the  said  Company,  set  upon,  taken,  aod 
forfeited,  shall  be  and  remain  to  the  use  of  the 
said  Company,"  Aytz.  vol.  1.  p.  68.  seet.  1. 

And  in  case  such  ships  or^oods  bssald, 
or  fly  into  lands  or  havens,  the,  riggers  and  part 
owners  thereof  shall  and  may  Se  distraiaed 
to  the  value  of  the  said  ship  and  good^. 

That  the  aforesaid  Company  shall  within  tbe 
said  limits  make  governors,  officers  of  war  and 
justice  ;  and  for  the  other  necessary  serficei 
for  the  preservation  of  the  places,  and  main- 
taining of  good  order,  policy  and  justice,  anil 
the  advancement  of  their  trade,  shall  appobt, 
dispose  and  chsplace,  and  subititnte  others  is 
tbeur  places,  as  tbey  shall  find  their  affiurs  do 
require. 

All  ships  conun^  to  any  place  where  tbe 
Company  have  their  garrison  and  goveromeat 
shall  not  transport  thence  any  men,  ffOods,or 
money,  witl^out  leave  and  consent  of  tbe  ooon- 
cil,  upon  the  pain  and  forfeiture  of  six  moalbs 
ws^pes,  &c. 

In  the  grant  to  the  Dutoh  lalia  Company 
20  Mar.  1602,  that  no  body  of  what  quality  or 
condition  soever,  shall  for  the  space  of  twenty- 
one  years  pass  Eastwards  of  the  Cape  of  Gwd 
Hope,  upon  forfeiture  of  ships  and  goods,  Ayts. 
1  vol.  fol.  157. 

That  the  said  Company  may  appoint  g«w«r^ 
nors  and  officers  of  war  add  iu«tioe,  and  for 
other  necessary  services,  foe-  the  preoenratwn 
of  their  places  and  maintenance  of  good  ordflr» 
policy  and  justice. 

The  said  officers  to  take  the  oath  of  V^ 
macy  to  the  states  general ;  and  of  fideli^ 
as  to  what  coucems  trade  and  traffic,  to  tbe 
Company. 

And  afterwards,  the  9th  of  Sept  IW,  « 
Placart  was  published,  that  nobody,  direcUy  w 
indirectly,  shall  pass  or  trade  beyond  the  Cape 
of  Good  Hope,  upon  pain  of  death,  andfiw"- 
feiture^f  their^hips  or  goods,  whicli  soa"^ 
foond  t0  h%r«  doi»e  or  to  (|o  ^.    Ab4  ^^H^ 


1 


Digitized  by 


Google 


545J  STATE  TRIAL?*  96  Chablbs  IL  l684^71e  E,  L  Ccmfm^  «^  Stm^s,  [546 


tbey  sboold  absent  thonselres  out  of  the  Uoited 
I^Tiiices,  vet  the  sentence  shaU  go  on^  and  be 
decreed  and  ezecated,  with  the  present  confis- 
cation, aod  aellin^  of  their  goo&,  actions,  and 
credits. 

Idem,  page  158.  And  surely  the  Dutch 
have  been  always  by  us  esteemed  as  our  great- 
est and  most  dangerous  rivals  in  trade. ' 

And  as  for  the  reason  and  necessity  of  es> 
tabliahing  this  way  of  trading  by  companies,  see. 
the  judgment  of  Thuanus,  hb.  Hist.  '124  and 
l30,  where  making  mention  of  tlie  East- Indies, 
he  saith  thus:    *  Dirersis    itineribus    hujus 

*  Regxonis  Incolammque  Ingeniis  cognitis  tanta 
'frequeiiti^  ii  privatis  htec  ipsa  NaTigatio  et 

*  Coromerdum  exercitum  fuit,  ut  alter  aherum 
'  (ere  iyisset  ^erditum.  Ad  obviandum  itaque 
'  huic  malo  visum  fuit.  An.  1602.  quibusdam 

*  hiyns  Navigationis  mercatoribus,  prxpo- 
''tentam  ordinuili  consensu  certum  coi\stiUiere 
'  corpus,  ctyus  tantummodo,  &c.' 

The  Indians  being  infidels  are  by  law  es- 
teemed cdmmon  enemies ;  and  tbe  opinion  of 
my  lord  Coke  in  Michelbome's  case,  I  think, 
therefore,  to  be  law,  notwithstanding  the  ob- 
jections'that  have  been  made  against  it,  which 
none  of  our  books  warrant;  now  Uie  kingb^ 
hk  charter  makes  the  plaintiffs  as  it  were  his 
ambassadors  to  concert  a  peace,  and  Mr.  San- 
dys murmurs  because  he  is  not  one  of  them. 

Tbe  king  may  grant  a  fair  or  market  to 
every  subject  he  has ;  but  because  he  grants 
that  privilege  to  some  of  his  subjec^ts,  have 
the  rest  any  just  ground  of  complaint?  be- 
cause the  king  may  pardon  eveiy  offender, 
but  will  not  pardon  any  highwayman  now' 
in  Newgate,  must  those  gaol-birds,  there- 
fore, think  themselves  injured  in  their  liberty 
and  property  ?  because  the  king  g^ranted  to  his 
town  or  Hull,  that  no  other  ships  shoukl  be 
there  freighted  for  foreign  parts,  till  the  ships 
of  that  town  were  first  fireighted ;  as  he  did, 
Rot  Clans.  41  £.  3,  memb.  25,  did  London, 
Dbv^,  or  anjr  other  town  of  trade  complain  ? 
Would  any  of  these  gentlemen  that  contend  foV 
this  liberty  of  trade,  adventure  with  their  for- 
tunes to  Algiers,  and  when  they  zve  seized 
upon  by  the  Aigerines,  tell  them  we  are  Eng- 
lishmen, aod  we  have  by  the  common  law  of 
England,  and  many  statutes  of  our  kingdom, 
wbi^h  support  the  liberty  of  the  subject,  a  free- 
dom to  trade  wherever  we  please.^  Or  would 
not  they  rather  say,  we  have  a  pass  from  the 
kmg  of  England,  and  rely  upon  that,  which 
presumes  treaties,  leagues,  and  truces  between 
princes ;  and  in  case  that  will  not  prevail, 
the  king  will  see  them  righted  ?  And  in  the 
charter  that  is  now  before  us,  there  is  a  parti- 
cular restriction  and  limitation  of  trade  to  any 
prince  in  amity  with  our  king.  Now  as  the 
constant  usage  and  practice  of  other  countries 
warrants  sncn-iOcieties  as  these,  so  does  ours 
too :  For,  as  I  said,  the  Hans  towns  were  some 
of  the  first  corporatioDS  of  trade  that  we  read  of 
mhistorv;  so  was  it  thought  the  interest  of 
Eittlana  to  support  and  ehcourage  them. 

King  H.  3»gaTe  tb«ni  gtetx  privil^^ss,  and 
VQJ..  X. 


the  Still-yards  for  their  residence,  which  they 
enjoyed  near  300  years,  managioff- their  irade 
by  an  alderman  and  counsel,  aulea  Tue  Guild 
of  the  Hans,  ingruitemg  the  trade  of  .England 
for  grain,  cables,  masts,  pitch,  tar,  &c.  and 
under  that  cokur  the  Jacobsons  at  this  day 
claim  several  privileges. 

It  is  observed  by  many  historians,  that  the 
most  flounsbing  trades  have  been  begun  by 
united  stocks  and  policies. 

In  thk  kingdom  a  pateAt  was  first  obtained 
for  tbe  erecting  the  staple,  from  E.  3,  before 
any  act  of  parliament  intermeddled  in  that 
trade,  and  proceeded  under  several  regulations 
till  the  time  of  queen  Elizabeth.  In  the  book 
I  cited  before,  Malyn's  Lex  Mercatoria,  foL 
150.  says,  This  company  of  merchants  arei 
above  400  years  standing,  as  that  book  reckons 
from  1248,  when  Uie  said  merchants  obtained 
privileges  of  John  duke  of  Brabant,  and  wera 
called  the  brotherhood  of  St.  Thomas  Becketof 
Canterbury :  which  were  confirmed  by  king  £« . 
3,  H.  4,  fl.  5,  H.  6,  E.  4,  R.  3,  H.  7,  who 
gave  them  the  name  of  Merchant- Adventurers ;  • 
and  9f\er  him  confirmed  by  H.  8,  £.  6,  U.  9ff. 
Q#  Eliz.  and  king  James,  not  without  xnaoy 
enemies  and  opposers;  especially,  says  that 
book,  of  late  taxing  them  tobe  moHopeUes,  and 
unprofitable  to  the  comoaonwealtli,  bekig  thai 
all  our  cloths  are  not  dressed  and  dyed  in  Eng- 
land ;  yet  it  still  prevailed,  as  bemg  thought 
for  the  public  good.* 

And  it  is  observable,  that  queen  Elizabetb 
did  not  only  confirm  what  was  done  by  her 

E*  :e88ors,  but  augmented  and  greatly  ea- 
the  privileKes  of  this  ancient  company  | 
^nfirmed  the  charter  of  the  Muscovy 
company,  granted  by  Philip  and  Mary  ;  and  set 
up  several  other  companies,  as  that  of  Exeter, 
mention^l  at  the  bar ;  the  East- India  com- 
pany, and  the  Levant  and  the  Eastland  com- 
pany.  And  although  that  ancient  and  bene« 
ficial  company  of  staplers  was  oiWn  opposed  by 
particular  persons,  and  complained  or  as  a  mo- 
nopoly intrenching  upon  the  liberty  of  the  sub- 
ject, in  sevend  parliaments,  in  the  time  of  H.  4, 
H.7,  E.  6,  and  queen  Mary:  yet  all  parties 
being  beard,  these  compbints  were  fully  an- 
swered, and  the  Company's  privileges  ratified 
and  enlarged. 

Again,  in  queen  Elizabeth's  time,  the  clothiers 
having  prevailed  ac^nst  the'  company,  the 
clothing  countries  were  almost  quicldy  ruined, 
and  reduced  to  that  extremity,  that  in  29.  Elis. 
the  lords  of  the  council  sent  for  the  members  of 
that  Companys  desiring  them  to  reassume  their 
privileges,  and  chearfuUy  to  proceed  in  their 
society ;  with  assurance  of  all  countenance  and. 
.assistance  from  the  government.  And  in  the 
reigfnofking  James,  after  several  interloper^f' 
had  endeavoured  to  destroy  the  Company,  the 
king  published  his  proclamation  to  restore  the< 
Company  to  its  ancient  privileges. 

So  did  king  Charles  1,  7th  Dec.  1634^  re- 
citing, <  Whereas  we  have  taken  into  oar 
'  princely  consideration  tbe  manifold  benefits 
« that  r^ouod  to  this  kingdom  i  aftd  finding. 
2N 
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*  how  maeh  order  and  goYemment  will  con-  the  perasal  of  her  attorney  and 
^  dnceto  the  oncrease  and  advancement  of  the 
<  tame,  we  have  thought  fit,  with  the  advice 
♦of  9mr  priry-coancfl,*  &c.  There  he  gives 
an  establishment  to  the  Company,  and  prohi- 
bits any  to  intrude  upon  their  privileges,  upon 
paio  of  such  punishments  as  the  Star-chamber 
shall  inflict. 

Hince  this,  it  may  t^  worth  consideration, 
whether  the  breakiog  of  this  Company,  has 
not  occasioned  the  great  decay  of  eur  trade  in 
wool :  it  being  agreeable  to  reason,  that  as  no 
few  ean  be  effectual  without  courts  of  justice 
to  .put  them  in  execution;  nor  a  straggling 
anny  subsist  without  discipline :  so  a  straggling 
trade  managed  by  particular  persons,  whibt 
eirery  one  strireo  to  advance  his  own  private 
interest,  will  ruin  the  trad6  in  general,  espe- 
ckHy  such  a  hazardous  trade  asjhia  to  the 
]^t-Indies,  whidi  already  hath  been  so 
chAigeable,  and  can  only  be  prevented  by  the 
eonduct  and  government  of  a  public  society  i 
ahd  stwely  to  look  after  and  settle  these  mat- 
tars,  properly  belongs  to  the  care  and  prudence 
of  Our  governors. 

Now  I  shall  observe,  how  the  practice  has 
been  both  in  queen  Elizabeth's  time,  and  ever 
since,  and  that  although  many  charters  like 
oors  at  the.  bar  hare  been  granted ;  and  none 
ever  demanded  by  a  judgment  in  Westminster- 
hall,  or  80  much  as  objected  auzainst,  save  only 
that  of  the  Canary  patent,  till  this  cause  at 
the  bar:  and  thougn  several  attempts  have 
been  made  both  in  parliament,  ana  in  the 
confta  at  Westminster-hall,  against  monopo- 
Ifea;  yet  this  charter,  and  others  of  tjie  like 
nature,  were  never  looked  upon  under  that 
diaracter.    For  instance, 

1.  A  charter  was  granted  3  £lSz.  to  the 
merchants  of  Exeter  for  the  sole  trade  to 
France,  excluding  all  other  merchants  of  Ex- 
eter not  of  that  company,  continued  undis- 
tmrbed,  and  prevailed  against  a  great  opposi- 
titm  that  was  made  against  it  in  parliament. 
Kmg  Edwarti  6,  and  king  Philip  and  Mary, 
having  granted  a  charter  like  ours  to  the 
Russia  company,  which  continued  in  peace  till 
the  eighth  of  queen  Elizal>eth ;  when  the  par- 
liament taking  notice  of.  that  patent,  thought 
fit  to.  confirm  it  with  all  the  commendations 
imaginable ;  and  was  so  far  from  thinkine'  it  a 
monopoly,  that  it  says,  the  commonwealth  be- 
fore that  time  had  received ^eat  advantages 
by  it;  and  grants,  and  infiicts  g[reater  and 
other  penalties  than  were  or  could  be  inflicted 
hy  the  letters  patent  r  and  it  is  observable,  that 
there  were  some  interlopers  upon  that  trade  in 
those  da^s,  and  had  been  liable  to  the  for- 
feitures inflicted  by  thosa  letters  patent,  and 
vera  therefore  forced  to  apply  themselves  to 
that  parliament,  and  did  obtam  a  special  pro- 
i^fao  to  excuse  those  forfeitures,  which,  had 
not  that  act  of  parliament  been  made,  they  had 
been  liable  to ;  which  I  take  to  be  an  authority 
Ml,  as  to  the  case  at  the  bar. 

Queen  Elizabeth,  during  her  reii^,  granted 
iiveral  chartenof  thehke  naiure,  whichposBed 


the  perusal  of  her  attorney 
learned  men  in  our  profession.  In  the  begin- 
ning of  her  reigii  my  lord  chief-baron  Weston 
was  aoKcitpr,  sir  feibert  <lerrard  attomey- 
reneral,  and  passed  Chose  patents  both  to  the 
Rnasia  and  £xeter  companies :  23  Sliz.  my 
lord  chief-justice  Popham  was  attorney,  and 
the  lord-cbancelior  E^^erton  solicitor,  m  whose 
time  some  few  such  cnartera  were  also  granted 
like  to  this  at  the  bar.  And  then  my  lord  Cokr 
was  attorney-general,  and  my  ford  chief-baioir 
Flemine  solicitor- general,  who  approved  there- 
of; and  it  is  observable,  that  in  the  43  and  44 
of  the  queen,  the  parliament  took  notice  of 
many  patents  of  monopolies,  as  it  appears  bv 
the  Dook  cited  at  the  bar;  Townsend'a CoT^ 
iectk>ns,  244  and  245.  The  parliament  seemed 
to  be  as  high  as  ever  they  were  in  any  age  be- 
fore, and  particularly  were  incensed  by  tbose- 
patents.  *  A  list  of  all  were  brou^t  in  by  Mr. 
Seca«tary  Cecil,  that  were  thouj^ht  grievous  or 
prejudicial  to  the  commonwealth ;  and  thougk 
there  were  a  catalogue  of  forty  or  fifty,amoD^ 
whom  thai  of  Darcy  is  one,  yet  the  parha« 
ment,  nor  none  other,  complained  w  any 
charter  granted  to  corporations,  but  they  con- 
tinued undisturbed.  And  by  the  way  it  is  not 
amiss  to  observe,  that  Darcy 'a  patent  was  not 
inomediately  damned  in  parliament,  hot  re^ 
ferred  to  take  'Us  fate  hi  Westminster-hall ;  tb» 
mat  reason  that  guided  thai  judgment  wasy 
Uie  restraint  that  was  nut  upon  the  lK>me  trade  ;. 
and  so  it  appears  in  More's  Reports,  672.  And 
thus  stood  these  charters ;  the  China  charter, 
the  Turkey  company,  the  Barbery  oompanv, 
the  Guinea  company,  all  charters  of  sale  trade, 
excluding  others,  remained  in  trade  during  aU 
queen  Elizabeth's  time. 

But  in  the  third  year  of  king  James  was  the 
first  act  made  fi>r  opening  a  ^^eneral  trade  t» 
Spain,  Pbrtu^,  ana  France,  to  all  the  kiag^ 
subjects ;  which  could  not  be  done  in  West- 
minster-hall, as  appears  by  tbe  preamble  to 
that  act ;  nor  does  tnat  act  call  those  chartera 
monopolies,  or  open  a  free  trade  to  any  other 
parts  of  the  world,  but  leaves  all  charters  of 
foreign  trade,  save  to  Spain,  Portugal,  and 
France,  to  remain  as  they  did  before.  And  in 
the  4th  of  Jac.  cap.  9,  there  is  notices  tikei^ 
particttbrly  of  the  charter  granted  to  the  Exe- 
ter merchants  of  the  sole  trade  to  France  ^ 
and  because  it  was  thought  to  be  dunned  by 
the  general  words  of  that  statute  £.  3,  yet  it  la 
there  enacted  and  decktre|],  that  the  said  f  ta- 
tote  of  patents,  neither  did  nor  should  diesolve^ 
annihihte  or  impeach  the  said  charter,  or  the 
said  company  in  any  of  their  privileges,  liber- 
tiea,  or  immunities,  granted  unto  them  by  the 
said  charter,  any  thing  contained  in  that  ge- 
neral act  to.  the  contrary  notwithstanding; 
and  from  this  act  of  pariiameat  I  observe  two 
things : 

I.  That  the  parliament  thought  that  the 
charter  to  Exeter  for  sole  trade  to  France,  ex- 
clusive of  others,  was  for  the  public  benefit  and 
weal  of  that  city. 

II.  That  the  kttns  patent  wore  good  m. 
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anr^Md did  Dol  wtaltkeMiiitanoft  of«i  aot 
to  mpiMrt  them ;  lor  that  act 
Mi  oanfinn  tbaae  latten  [Mlent,  but  pro- 
aoly,  that  the  atatate  3  Jac.  ahoukl  not 
Ay  giiMi  al  words  he  diougbt  to  impeach  or 
dnSvythem.  Nvw  had  the  pariiaioent  thought 
Iflie  cMcter'Toid  or  iaftrai,  they  nught  have 
^anfinned  or  atieagthoBed  it,  as  the  Russia 
yateatwas;  hm  they  oonoluded,  that  hail  it 
not  been  for  the  statute  of  Tertio,  the  charier 
waa  md  to  all  iDtents  and  purposes.:  and  this 
I  take  to  bo  folUathortty  in^  the  case  at  the 
har.  Bat  to  proceed^  the  Greenlaiid  patent 
Jar  aole  fishhig,  ezdnsiveof  other§,  granted  by 

rmfihaaheth,  is  held  good,  RoU«,  Part.<6, 
S.  Taylors  of  Ipswich's  case,  and  the  case 
^the  abbot  of  Weitaiinstor,  is  agreed  to  be 
Jaw ;  in  Darcy^s  case,  More,  673,  by  Mr. 
Jostioe  Doddoridga :  and  by  the  way  he  gives 
spood  adrice  to  all  persons  that  dispute  the 
&ng^  prermlive;  and  for  the  friendship  I 
hmr  to  Mr.  wmdys,  and  others  that  arc  bow  in 
momif  and  I  thiak  need  tiie  advioe,  I  shall  read 
4ho  rery  words  of  the  book :  he  that  hews 
shore  his  handa,  chips  will  fall  into  his  eyes ; 
^  £t  ^  Mi^iestatein  sorutatur  principii,  oppii- 
-*  aetur  splmdore^us.' 

In  king  Jasses^s  tiaiie^  Biaay  gtanti,  like 
•ws,  weve  aaade,  bat  particularly  in  7  Jsc.  the 
fotcat  graaled  to  thb  £ast- India  Company  by 
^^leea  £lisabeth,  was,  by  the  advice  of  her 
comcil,  as  well  as  by  my  lord  Hobart,  then 
Itomey- general,  and  sir  Francis  Bacon,  soli- 
citor^-geoeral,  confirmed  and  allowed  with  the 
wuskt  clauses  as  the  charter  at  the  bar  ;  and  so 
wmaincd  undisturbed  and  nntnterrupled  all  king 
Jaaaea's  reiga,  and  was  not  thought  to  ite  any 
vhk  toachnl  or  aimed  at  by  the  proviso  io  the 
alBtDte^  43  EKz.  cap.  1,  sect  9,  that  act  only 
paiatiag^at  theoMMM^y  patents  complained 
af  ia  that  parliament  of  43  of  the  queen,  which 
1  mentioned  before.  Then  comes  the  stotuto 
ao  much  insisted  oa  by  the  defendant's  counsel, 
caaansoaly  called  the  statute  of  monopolies, 
JBiaL  SI  Jac.  .cap.  3,  which  eerteinly  doth  not 
atallafleotthecaseatthebhr.  For  first,  this 
«liarter  ia  aot  a  general  grant  for  the  sole  bu^- 
ia^,  seUingv  making,  using  of  any  thing  within 
tius  reahn,  which  are  the  very  words  of  the 
'-aeto:  nor  doesthis  charter  |^ve  the  East -India 
GoBupany  liceaoe^or  toleration  to  do,  use,  or 
«i»ciac  any  thing  against  the  tenor  or  purport 
«f  any  isw  or  statute,  which  are  the  only  things 
fcwvidedi^(ainatbv  that  act  But  UteparUa- 
aMBt  then  aecmea  to  take  the  same  general 
caitt  of  all  saoh  charters  as  this  at  the  bar,  as 
tha  parliaiiMBt  did  ia  9  Jac.  of  that  particular 
nkaitersf  fiaetor  ;  aad  therefore,  to  the  end 
that  these  words  ia  thebegiamngofthift  actof 
■aannpsliei  sught  not  bo  Uiought  to  extend  to 
ahailen,  to  eoicporations  for  trade,  there  is  a 
proviso,  sect.  9,  that  that  act  should  not  extend 
ta  anjiesrporatioas,  campames,  or  lellowsbips, 
Ice.  areelod  for  the  maiateinance,  enlarjarement, 
or  ordering  any  trade 'or  merchandize,  but 
leaves  the  same  as  they  were  before  that  act, 
aaj  immutation :  and  kis  obssrvable. 
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that  the  paitiamait  then  thoi^ht  a  gsaend 
saving  sufficient  to  support  those  charters  that 
were  then  in  being,  to  oorporatioBS  for  trade 
and  merchandise ;  but  made  narticular  pro- 
visos for  the  saviot;  of  patents  tor  inland  comr 
modities,  via.  such  as  salt,  gunpowder,  ord- 
nance, ahot,  and  the  like. 

So  that  this  company  was  in  full  possession 
of  their  privilege  of  sole  trade,  exclusive  of 
others,  4iU  king  Jsmes's  and  king  Charles  ^Ist^a 
timd,  till  all  the  prerogatives  of  toe  crown  weria 
invaded,  and  the  crowned  head  too  was  tekea 
off  by  traitors  and  rebels.  But  the  providence 
of  God  having  restored  us  our  king,  aad  r&r 
invested  him  with  all  his  undoubt^  preronp 
ti  ves,  as  well  as  restored  us  to  our  aocieat  rigntp 
and  privileges^  and  scarce,  as  I  may  shy,  warm 
in  his  throne,  but  amongst  the  other  oonsi- 
derations  that  he  had  for  the  public  weal  of  his 
subjects,  he  considers  the  public  advantage  of 
this  kingdom  arising  by  trade,  and  amongsl 
ih«B,  one  of  his  first  thoughts  are  fixed  upon 
this  Company.  For  Sd  of  April,  t66U  be  hjif 
his  letters  patent  taking  notice  of  the  cMrteap 
of  queen  Elizabeth,  and  king  Barnes,  grantpd 
to  tne  Eas^  India  Company,  and  of  the  i|yu^ 
ries  that  were  done  to  theai  by  the  late  troar 
bles ;  with  the  advice  of  his  council,  aad  ap* 

G'wtion  of  Mr.  Attorney  Palmer,  and  my 
-chancellor  FaMlt,  he  mated  aad  em¥' 
firmed  to  them  all  their  privOe^.  The  27tb 
of  May,  in  the  aoth  of  his  reign,  lord-ohan- 
oellor  Finch  being  attorney,  and  my  lord»- 
keeper,  that  now  is,  solicitor,  he  confirms  thftp 
charter;  aad  g[rants  to  the  East  India  Com- 
psny  other  privdeges,  by  another  charter  in  tba 
28th  year  of  his  roign ;  at  which  time  the 
Lord-Keeper  was  attoiney,  and  sir  William 
Jones,  solicitor  ;  he  confirms  the  former,  and 
grants  mora  privileges :  and  in  the  85th  year 
of  his  reign,  bv  the  charier  now  in  queatioi^ 
passed  with  the  approbation  of  the  present 
attorney  and  solicitor,  men  of  great  ability  in 
their  professions,  and  of  whom,  were  they  not 
present,  I  should  say  much  more ;  the  char- 
ter to  this  company  was  confirmed  with  addU 
tional  privities. 

Nor  has  this  charter  passed  only  the  ap^«^ 
btttion  of  his  raajestv  and  conneiL,  since  his 
happ^  restoration,  but  the  parltameut  has 
likewise  taken  notice  of  it)  the  Statute  14 
Car.  3,  cap.  14,  tekes  notice  of  it  to  be  of  gasit 
advant^e  to  the  public.  The  stat.  of  the  fi9th 
of  this  king  lor  poll-monc^,  taxes  them  with 
twenty  shillings  for  every  hundred  pound  i^ 
stock.  In  the  great  case  between  Bkinner  ani 
the  East- India  Company,  the  House  oi'  Com* 
mono  defended  them,  area  to  an  eraptioa  he* 
tweea  the  two  bouses. 

Mr.  Jenks  and  some  other  linnen-drapev 
and  tradesmen  of  London,  lakii)g  the  advan- 
tage of  the  heats  that  too  frequently  poospssed 
the  Hoase  of  Commons  af  late  years,  espe» 
cially  against  the  point  of  prerogativa,  did 
fuiiously  attack  the  East- India  Company,  hu| 
without  any  success  -  and  this  company  was 
never  asisultsd  in  WsMminster-filaU  tiU  lUf 
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reserredto  bimadf  a  powo*  to  dcitray  and- 
alter  the  whole  charter,  or  ray  part  thereof, 
so  as  to  pat  it  into  a  wayof  regiualiOBittrteMlof 
a  jtant-stock,  in  such  maimer  aa  UetbaU  inhia 
great  wisdom  think  fit ;  therefore  it  baeomea 
us  in  duty  and  niodeaty  to  wait  till  we  leoeiTe 
his  further  royal  pleasure  therein.  Andwhcreaa 
it  was  objected  at  the  bar,  because  the  luag 
cannot  lay  any  imposition  upon  foreign  trade, 
therefore  he  cannot  restrain  it : 

I  do.not  know  to  what  end  that  objection  was 
made,  be<»iuse  it  does  not  affect  the  question  at 
the'bar ;  but  lest  it  may  obtain  the  effect,  that 
I  presume  was  aimed  at,  I  think  it  is  not  amisi 
to  say,  that  even  at  this  day  there  is  much  mote 
may  be  said  in  the  maintenance  of  the  king's 
prerogative  in  Westminster- Hall,  in  that  case, 
than  can  be  offered  against  his  prerogative  in 
this.  But  in^as  much  as  that  and  several  other 
objections  against  the  charter  proceeded  iron 
an  unreasonable,  as  well  as  unma&nerlv  mis- 
trust they  haVe  of  the  crown,  I  cannot  but  re- 
member that  his  sacred  mi^jesty  was  not  so 
mistrustful  of  them.  For  he  since  his  nestan- 
ration  has  bestowed  upon  his  aubiects  more 
than  all  his  predeoesson,  put  them  all  togethcTi 
since  the  conquest,  ever  did.     Nay,  he  in  a 


cause  at  the  bar.  i  cannot  help  therefore  this 
observation,  that  as  the 'king  oy  his  charter 
1667,  takes  notice,  that  the  charters  granted  by 
i|acen  Elizabeth  and  king  James  remained 
uninterrupted  till  the  late  rebdlion ;  so  the 
Interlopers  against  the  king's  prerogative  in 
ihis  particular,  and  the  horrid  conspirators 
«g]ainst  the  king's  life  in  this  last  hellish  con- 

rcy,  first  appeared  in  Westminster- Hall 
t  the  same  time. 
As  to  the  objections  I  have  not  yet  given 
answer  to,  1  think  they  ara  but  t^w  :  my  lord 
Coke's  opinion,  cited  by  Mr.  PoUexfen,  2  Intt. 
540,  where  my  lord  observes  new  things, 
which  with  fair  pretences  prove  hurtful  to  tne 
commonwealth  ;  and  amongst  them  reckons, 
.  that  new  corporations  trading  into  foreign  parts 
and  at  home,  which  under  the  foir  pretences 
of  order  and  government,  in  conclusion  tend 
U^  the  hindrance  of  trade  and  traffic,  and  in 
the  end  produce  monopolies,  does  not  at  all 
eoQcem  the  case  at  the  bar.  l^or  this  charter 
that  bath  continued  for  100  years  without 
«oy  interruption  till  of  late,  can  neither  be 
thought  ^  new  corporation  or  hiiidranee  of 
trade ;  and  sir  Edward  Coke,  when  he  was 
aHomey-genenili  and  past  this  charter,  was 
as  learned  in  the  law,  aa  he  was  when  he 

E'^ihed  that  book,  and  was  turned  out  of 
chief-justice,  did  not  think  this  charter 
d  that  caution. 
As  to  the  case  of  the  Canary  patent  between 
Horn  and  Ivy,  that  cannot  affect  the  case  at 
the  bar. 

I.  For  first,  the  judgment  in  that  case  w'lhs 
given  upon  the  point  of  pleading,  and  not  upon 
the  validity  of  the  patent. 

II.  That  patent  was  in  perfect  opposition  to 
the  statute,  8  Jac.  that  opened  a  free  trade  to 
Spain,  and  therefore  could  not  be  restrained  by 
the  king's  letters  patent,  but  there  is  no  sudd 
obfection  to  our  case. 

The  counsel  that  ar^cd  for  the  defendant 
aeeroed  to  allow  the  cliarters  to  the  Virginia, 
Turky,  and  Eastland  Companies,  which  are  ex- 
clusive of  others,  to  be  good  ; 'because  they 
are  manaeped  bj^  a  regulation,  and  not  by  a 
joint- stock,  which  surely  can  makenodifier- 
«nce :  for  it  is  a  grant  ofa  sole  trade  to  them, 
exclusive  of  others,  afc  well  as  the  case  at  the 
bar.  And  it  is  as  hard  to  get  into  the  Turky 
Companv,  as  it  is  into  this  ;  and  may  be  mote 
chafgeaole :  for  you  cannot  be  a  member  of 
the  Turkv  Company,  but  yo|i  must  be  a  finee- 
man  of  tne  city  of  London  ;  and  makes  you 
liable  to  all  the  gredt  offices  of  chaise  in  that 
government.  But  a  ireedom  of  the  East- India 
Company  may  be  purchased  at  a  much  easier 
rate ;  the  members  of  tlie  East- India  Com- 
nany  are  as  visible  as  those  of  the  Turky.  And 
though  it  was  said»  the  East- India  Company 
were  sometimes  invisible,  yet,  were  the  Turky 
^  11...  ^...  'nterlopers  as 

.would 

now  do,  and  as  I  heartily  wis&  they  may  lung 
mnti^tt^    9iit  tho  kiif  by  this  charter  has 


wvf«  nNneiuiies  lOTisioie,  yei,  were  ine  i 
Company  infected  with  so  many  interlo|i 
the  East -India  Company  have,  they, 
not  appear  so  ffk>nous  and  splendid  aa 


moment  fnmkly  bestowed  upon  us  more  than 
ever  he  desh-es  he  shouM  be  trusted  with  again, 
for  by  his  act  of  indemnity  be  bestowed  upon 
his  subjects  their  li'.es,  liberties  and  estites, 
which  were  all  justly  and  legally  forfeited  to 
him  by  the  late  rebellion ;  the  consideration 
whereof  will  prevent  all  tears  ai;id  jealonsiei, 
and  promote  in  all  loyal  hearts  a  firm  resoln- 
tion  to  sacrifice  their  Uvea  and  fortunea,  so 
freely  bestowed  upon  us  by  liim,  to  maintain 
the  crown  and  just  prerogatives  thereof;  so 
that  it  may  have  a  perpetual  coiitiouanoe  in  that 
royal  fomily,  in  a  lawful  succession ;  which  I 
heartily  nray  may  be  so  long  as  the  sna  aad 
moon  enoures. 

Prom  what  has  been  said»  I  hope  it  doth 
plainly  appear  that  since  the  law  of  this  tend, 
and  the  law  of  nature  and  nations,  allow  the 
power  of  making  companies  to  mana^  traffic, 
exclusive  to  all  others  to  be  in  the  prince,  that 
this  is  reckoned  to  be  <  inter  Jura  Re^a;' 
that  ro  act  of  parliament  does  restrain  this  pre-  ^ 
rogative;  that  the  practice  of  all  Europe  boi 
been  accordingly ;  that  particularly  such  cota- 
panies  have  been  erected  in  England,  and  those 
companies  have  been  in  quiet  ponessioo  of 
their  privileges  for  such  a  number  of  yean ; 
that  they  have  passed  the  approbation  of  many 
learned  men ;  that  they  have  boen  thought  for 
the  public  advantage  of  the  natMNi,  by  so  many 
kings  and  princes,  with  the  advice  of  tbetf 
council,  both  in  and  out  of  parliament ;  that  all 
statutes  and  authorities  of  law  that  we  can  meet 
with  in  our  books  affirm  it,  and  none  that  I  ean 
meet  with  oppose  it. 

That  the  East-India  company  have  soWy 
run  the  hazard,  and  been  at  great  expenoes, 

In  discovering  ptooes. 

Erecting  forts,  and  keeping  forooff 

Mtlmgfadoriea, 
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Ab4  uukaag  l«a{pc8  and  trevties  abroad ; 

It  would  be  against  natund  justice  and 
cfBtjr,  (wfaieh  oomunidpal  law  eao  take  away) 
nr  otben  to  reap  tbe  benefit  and  advantage  of 
aOlbis: 

Espeeially  since  al(  this  has  been  occasioned 
bj  an  act  of  tbe  pdbUc,  and  b^  the  just  prerd- 
f^tire  of  the  crown,  under  which  they  claim. 

8a  that  now,  supposing  tbe  matter  had  been 
donbtfiil  at  tbe  beginning  (as  yet  tbe  contrary  is 
efident},  jet  after  so  many  years  undisputed 
and  nninlemipted  prerogative  of  the  king,  and 
the  psBsowiiop  of  the  ^mpanies  pursuant  there* 
nolo;  Mid  yet  tbe  laws  having  always  been 


1  to  annr  subpeds  who  conceived  themselves 
ffiieved ;  that  speech  which  Josephus  records  of 
EiBg  Agrippa,  to  those  Jews  who  after  'Inany 
years  endcAvoored  to  recover  their  lost  pretence, 
may  be  ^|»plied  to  these  clamorous  interlo- 
pen: 

*  luteuipestiTwn  eat  nuic  libertailem  4^cn- 
^piseere,  olim  ne  amitteretur  oertatum  opor- 
'  toit.  Non  amantes  libcfrtatis  discendi  estis,  sed 
*sabifiti  contomaces.' 

Aik«l  so  the  Romans  answered  Antiochns  f  to 
ihew  tbe  injustice  of  his  demands),  '  That  he 
'required  those* cities  which  his  predecessors 
'  for  00  many  years  bad  never  enjoyed.' 

AmI  queen  Elizabeth  pleaded  against  the  king 
sf  Dennaik,  lor  the  rights  of  fisbiog  upon  the 
coasts  of  Nofway  and  New- Island,  That  na- 
ther  his  great-grandfather,  grandfather,  nor 
fttber,  bad  exacted  any  thing  tor  it ;  and  there- 
fere  concluded  it  to  be  unjust.  Cambd.  Eliz. 
sob.  ann.  1600. 

So  that  I  tonclude  t)ie  first,  and,  as  I  con- 
ceive tbe  only  point  in  this  case,  that  letters 
patent  which  gave  licence  and  liberty  to  the 
piaindfiSi  to  exercise  their  sole  trade  to  the 
Indies,  within  the  limits  of  their  grant,  ex- 
dnnve  of  alt  others,  is  a  good  grznt  in  law. 

S.  I  do  conceive,  that  the  defendant  trading 
tatbe  Indies,  contrary  to  this  charter,  may  b^ 
vanished  by  information  at  the  suit  of  the 
sing ;  and  that  this  action  by  the  plaintiffs  is 
also  well  hrooght ;  but  in  as  much  as  I  have 
detained  you  so  long  upon  the  first  point,  I 
shall  trespass  upon  your  patience  but  a  few 
words  to  tbls. 

1.  .Therefore  I  conceive,  the  plaintiff  need 
not  alledge   any  special  damage,  no  more 


than  the  grantee  of  a  fair,  market,  or  any  otfae^ 
franchise. 

S.  The  action  isbrouffht,  and  grounded  upon 
tbe  grant  of  the  sole  and  entire  trade  ;  which, 
as  I  conceive  is  a  franchise  the  king  may 
grant,  and  is  like  the  case  of  new  inventions ; 


notorious  :  and  that  interlopers,  in  case  tb^ 
should  be  prosecuted  at  the  King's  «uit,  should 
be  more  inexcusable.  And  untU  you  can  ima- 
gine there  be  as  many  £ast-lndia^ompanies  as 
there  are  commoners  and  school -masters  in 
England,  Mary's  case,  Coke  9.  can  qever  be 
thought  an  Abjection.  As  to  tbe  objection  in 
the  11  Rep.  88.  Rolls  Abridg.  part  1.  p.  106. 
Darcy's  case,  that  admitting  the  grant  or  dis- 
pensation to  Darc3r  had  been  good,  tor  tbe  sole 
importinj^  of  foreign  cards :  yet  that  /being 
only  a  dispensation  to  tbe  stat.  of  Ed.  4.  ima 
did  only  exdode  Darcy  from  the  penalty  of 
that  act,  he  could  not  maintain  the  actum': 
but  if  in  case  that  grant  had  vested  an  intereift, 
as  our  grant  at  the  bar  does,  he  might  have 
brought  an  action,  as  my  lord  Rolls  says  in 
the  next  paragraph,  may  be  oollecled  out  of 
Darcy's  case. 

The  case  upon  patents  of  new  inventiom, 
are  full  authorities  m  the  case  at  the  bar :  and 
so  is  that  case  of  the  abbot  of  Westminster^ 
wherein  the  grant  of  the  market  for  thirty  days, 
exclusive  of  others,  i»  particularly  set  rorth  in 
the  action.  And  the  Salisbury  man  that  brought 
cloth  to  London,  and  sold  the  same  contrary 
to  that  charter,  is  prosecuted  in  an  action  of 
trespass  upon  the  case,  at  the  suit  of  (he  abbot ; 
and  tbe  wi*it  concludes,  (supposing  the  grant 
good)  *  In  nostri  contemptum  et  pnedicti  Abba- 
<  tis  grave  damnum  ac  Fr.  et  libertatum  suarum 
*  pnedictarum  Isesionem  manifestam ;'  which 
is  an  authority  full  as  to  this  point. 

Upon  the  whole  matter,  I  am  of  the  same 
opimon  with  my  brothers ;  and  do  conceive, 
that  that  grant  to  the  plaintiffs  of  the  sole  trade 
to  the  Indies,  exclusive  of  others;  is  a  goo^ 
grant,  and  that  the  action  is  well  brought : 

And  therefore  let  the  Plaintiff  take  hia 
Judgment. 
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313.  The  Lady  Ivy's  Trial,  for  great  Part  of  Shadwdl,  in  iht 
County  of  Middlesex,  Die  Martis  3  Junii,  a.d.  1684.  Top. 
Trin.  36  Charles  IL  B.  R«  Before  the  Lord  Chief  Justtos 
Jeffreys* 


EUm  Mostam,  Plaintiff ;  v.  Dame  Tlieodosia 
Ivy,  Defendant. 

This  day  this  cause  came  to  be  tried  at  the 
bar  of  the  Court  of  JJCin^'s  Bencb,  by  a  special 
jury  of  theconnty  of  Middlesex ;  whose  names 
loUow :  Sir  Reginald  Forster,  bart.  sil*  John 
'Cutler,  kt.  andtort.  sir  Goddard  Neithorp, 
bart^sir  Michael  Heneage,  knt.  sir  William 
Clnlston,  knt.  sir  Richard  Oovmton,  knt.  Rich- 
ard Reynell,  Ralph  Backnall,  Thomas  Aus- 
tm,  Joseph  Dawson,  Thomas  Clere,  Ridiard 
White,  es^aires. 

Who  being  comited,the  Record  was  read  to 
ftem  by  the  clerk  of  the  papers,  in  En^ish ; 
and  op«Md  by  Mr.  HoHoway,  for  the  plaintiff. 

Seij.  Stringer.  May  it  please  yomr  fordsbip, 
and  yott  gentlemen  of  the  jor^,  I  am  of  ooun- 
ad  in  this  case  for  the  plaintiff;  and  the  ^nes- 
tion  will  be,  whether  the  lessor  or  the  plaintiff 
hath  a  good  title  to  the  tenements  in  question ; 


♦  "  Jefferies,'*  says  Mr.  Fox, «'  was  a  man 
antirely  agreeable  to  the  temper  and  suitable 
to  the  purposes  of  jthe  present  go?emment" 
[that  or  James  the  second.]*^  He  was  thought 
not  to  be  very  learned  in  his  profession  ;  but 
vhat  might  be  wanting  in  knowledge,  he 
made  up  in  posidveness ;  and  indeed  whatever 
might  be  the  difficulties  in  questions  be- 
tween one  subject  and  another,  the  fashion- 
able doctrine  wbict  prevailed  at  that  time,  of 
aapporting  the  king's  prero^tive  in  its  full- 
extent,  and  without  restriction  or  limitation, 
rendered,  to  such  as  espoused  it,  all  tliat 
bnuich  of  law,  whKh  is  called  constitu- 
tional, extremely  easy  and  simple.  He  was 
as,  submissive  and  mean  to  those  above 
lum,  as  he  was  haughty  and  insolent  to 
those  whoweie  in  any  degree  in  his  power; 
and  if  in  his  own  conduct  he  did  not  e|:hibit  a 
very  nice  regard  for  morality,  or  even  for 
decency,  he  never  failed  to  animadvert 
upon,  and  to  punish  the  most  slight  deviation 
in  others,  with  the  utmost  severity,  especially 
if  they  were  persons  whom  ,ne  suspected 
to  be  no  favourites  of  the  court."  Hist  of  the 
Beign  of  James  2.,  ch.  2. 

Burnet  had  before  said.  Own  Times,  vol.  1. 
p.  567.  '*  All  people  were  apprehensive  of  very 
Dlack  designs  when  they  saw  Jefferies  macfe 
XiOrd  Chief  Justice,  wno  was  scandalously 
yicious,  and  was  druuk  every  day,  besides  a 
drunkenness  of  fury  in  his  temper  that  looked 
like  enthusiasm.  He  did  not  consider  the  de- 
cencies of  his  post :  nor  did  he  so  much  as  af- 
lectto  seem  impartial  as  became  a  judge,  but 
nm  out  upon  all  occasions  into  dedamatioos 


(Shewing  to  him  aailher 
ee  that  deed  aeakd  and  do- 


whieh  are  about  three  ar  *finir  hondhed  tae- 
meats  near  Radcliffe,  IB  Shadweil  parish ;  sad 
the  ground  thereof  is,  say  we,  the  ancknt  m- 
heritance  of  the  charoh  of  St  Paul's,  «rha 
have  bad  the  ponession  theivof  for  fouror  ftve 
hundred  rears  f .  We  shall  prove  leases  down 
for  some  hundreds  of  years,  tul  we  come  to  thit 
made.to  the  lessor  of  the  plaintiff;  under  whom 
we  claim.  We  will  begin  with  the  fa»t  Itase 
of  deau  Stillingfleet,  90  SefL  1678,  upon  the 
surrender  of  the  lease  made  by  dean  Sancnrfty 
now  lord  archbishop  of  Canterbury.  / 

Swear  Jeoffirey  Willan  ^whioh  wai  done ;)  it 
is  a  churdi-lease,  hot  yet  he  is  a  witnessto  it 

The  Lease  of  SO  Sept  1678,  was  read. 

Serj.  Stringer. 
deed).    Did  you  see  1 
livered? 

Willan.  Yes,  Sir. 

.An  Indentare  ^pndripaiiite  asade  the  tSA  of 

-  '1 

that  did  not  become  the  bar,  nucb  lev  ths 
bench.  He  was  not  learned  in  his  profcsaoa, 
and  his  eloquence,  thongh  widously  tofsooi, 
yet  was  neither  correct  nor  agreeable." 

Mr. 'Harrington,  in  a  Note  to  his  Observa- 
tions on  4  Hen.  7,  observes  tbat  bishop  Burnet 
**  is  generally  very  accurate  with  regard  to 
points  of  this  sort"  Hegal  history,]  **  and  it  is 
not  improbable  that  bis  history  was  revised  by 
his  great  patron  sir  Harbottle  Grimstone,  who 
was  Master  of  the  Rolb.*^ 

This  conjecture  cannot  be  tme  of  any  part 
of  Burnet's  History  of  the  reigns  of  James  9d, 
king  William,  or  queen  Anne,  for  Grimstone 
difd  about  Christmas  1684,  at  the  age  of  82, 
see  1  Own  Times,  597.]  His  bein^  likewise 
chaplain  to  sir  Harbottle  must  have  mtroduced  * 
him  to  the  acquaintance  of  the  great  lawyers 
of  the  time :  in  his  history  he  occasionally 
fi^ves  us  their  characters.  In  the  trial  now 
before  us  Jefferies  displays  considerable  acute- 
ness,  accompanied  by  his  usual  insolence  and 
coarseness.  There  is  a  story  that  having 
commenced  the  profession  of  the  law  in  the 
unsettled  times  between  the  death  of  Charles 
the  First  and  the  Restoration  of  Charies  the 
Second,  Jefferies  had  never  been  regulariy 
called  to  the  bar. 

t  '*  The  state  of  the  question  being.  Whether 
the  seven  acres  in  Shadwell,  was  part  of  the 
ancient  inheritance  of  the  dean  of  &fc.  Paul's  to 
whom  Mr.  Neale  was  lessee,  and  so  now  lessor 
of  the  plaintiff:  or  part  of  Wapping  marsh. 
that  had  been  drained  by  one  yandeAelf,  and 
aiWr  sold  to  the  StefdLins'b  imder  whom  tbo 
lady  Ivy  did  Glaim.**    Fonncr  Bdit. 
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MMi,  lertr,  dl  Can  9, 

2icsRy  CBi|.  tne  nflT  oOHL  occ  mn* 

Jt<.  Gen.  (Sir  Robert  Sawyer.)  We  iteH 
AeaflBsniiieBt. 

9eQ,Siringer.  Tbeli  We  ahdV  prove  (Be  hods 
b  meelioD  were  ahraTS  tbeld  of  the  deao  of 
PnA's. 

illl.  Geii.  Ay  do,  shew  that  these  tends  in 
fKBtion  were  so,  if  you  can. 

£.  C.  J.  (Sir  G.  Jeffreys).  I  wonkT  not  in- 
tamipt  yea,  sendemen,  pray  go  your  own 
wij;  Iwit  if  I  mktake  not,  you  had  as  gnod 
bqpn  with  5  Ed^  6.  as  j^o  did  last  time,  as  I 
icoieinber;  1  have  not  indeed  my  book  I  had 
then,  here ;  I  fear  we  bs?e  not  overmuch  time 
to  waste:  we  shall  vrsnt  time  at  the  latter  end 
of  the  cause,  therefbre  pray  come  close  to  the 
merits  of  the  cause. 

Seg.  Stringer.  We  will  shew  it,  if  they  re- 
quire, they  know  it  well  enough. 

AH.  Gen,  Shew  what  you  can. 

Seg.  Stringer,  To  5  H.  8.  the  dean  of  Paul's, 
CMet,  leases  to  one  John  HaH. 

JL  C.  J.  But  it  b  5  of  Ed.  6. 1  ask  for. 

8e^  Stringer,  23  Feb.  5  Ed.  6.  dean  May 
dolh  make  a  lease  to  Joan  Hall,  and  Marcellus 
Ball.  Then  deap  Fecknam,  10  Dec.  9  and  3 
Ph9.  and  Bfar.  in  consideration  of  a  surrender 
of  that  lease,  lets  another  lease  to  Marcellus 
HaA ;  and  so  it  continued  till  May,  1630,  and 
then  dean  JOonne  made  a  lease  for  three  lives : 
and  upoD  the  surrender  of  that  in  1636,  dean 
WameBTmade  a  lease  to  Moor  ;  and  in  1640, 
he  made  another  lease  to  Winterburn,  which 
was  sold  ^  Mr.  Neale,  and  so  came  to  the 
lessor  of  the  plaintiff.    First  read  this  book. 

Att,  Gen.  What  book  is  it^  Mr.  Seijeant  P 

JL  C.  /.  Ay,  tell  us  what  it  is;  open  it  be- 
nire  you  read  it. 

dirk  reads.]  <  A  tenement  with  a  water- 
mifl,  cum  PertinentO^ 

X.  C.  /.  What  is  it  you  read  there  ? 

Seij.  Stringer,  It  is  a  book  that  belongs  to 
the  dean  and  ehapter  of  St.  Pbnl's. 

L.  C.  J,  What  book  is  it?  How  do  you 
Move  it  to  belong  to  the  dean  and  chapter  of 

(Then  Mr.  Spencer  was  called,  but  could  not 
readily  come  in  by  reason  of  the  crowd.    Mr. 


) 

Sen.  Stringer,  Mr.  Porter,  what  say  you  to 
thisbook.^ 

Farter,  Since  the  beginning  of  this  suit,  this 
book  was  found  amone  th^  writings  of  the 
dean  and  chapter  of  Paul's. 

AtU  Gen.  How  long  ago,  Slf,  upon  your 
sadi? — Porter,  About  a  year  ag«. 

L.  C.  J,  That  is  but  a  slovenly  Hccondt  of 
ineh  a  book  as  this. 

Mr.  WiUianu,  It  is  plain,  my  lord,  it  is  not 
a  jiew  book*made  on  purpose. 

L,  C,  J,  It  is  plain,  that  in  this  slippery  age 
We  live  in,  it  is  very  easy  to  make  a  book  look 
as  old  as  vou  would  have  it. 

Seij.  Stringer,  We  will  gn  on  to  the  lease 
mdetoMarceUnsfiaU. 


(Then  Mr.  Spencer  came  in  and  was  sworn.) 

Mr.  WiUimm.  Pny ,  Sir,  wien  first  saw  y«o 
that  book? 


Spencer^  Seven  years  ago. 
Att,  Gen.  Where,  Sir  P 


Spencer.  Among  the  evidences  of  the  dean 
and  chapter  of  Paul's. 

X.  C.  J.  What  is  it  yon  wonld  read  in  it? 
An  entire  lease,  or  what  P 

Serj.  Stringer,  lis  a  short  note  of  a  lease. 

Clerk  reads.]  '  *  A  tenement  with  a  water- 
mill 

X.  C.  J,  See  if  the  book  have  any  title. 

Clerk.  No,  my  lord. 

Is,  C.  J.  Let  me  see  it.    (Which  was  dooe.) 

Serj.  Stringer,  The  23d  of  Feb.  5  Edw.  6.— 

X.  C.  J.  Yon,  Spencer,  have  you  seen  in 
any  of  the  books  an  entry  of  any  lease  made  by 
I>eanCoM€t?  ' 

Spencer,  I  have  not  observed  that  I  have  seen 
any  lease  of  Dean  Col!et. 

X.  C.  /.  Have  you  seen  any  lease  made  by- 
Dean  Collet,  in  the  time  of  Henry  8,  abont 
any  of  the  church's  lands  P  I  ask  you  the  ques- 
tion, because  I  observe  here  in  this  paper,  in 
two  places  here  is  the  word  '  Dean  Collet,^ 
writ  with  another  band  than  that  of  the  book  ; 
but  Nowell  is  writ  with  the  same  hand  as  tha 
oth^.  And  so  Nowell  seems  to  have  been  put 
for  the  maker  of  this  lease,  as  being  put  upon 
the  top ;  when  in  truth  he  was  not  dean  till 
long  after.  Upon  your  oath,  in  whose  name 
was  that  leatie  let  that  is  here  spoken  of  P 

Spencer,  I  know  not,  my  lord ;  that  is  the 
book  I  sawthen. 

X.  C.  /.  Is  this  lease  in  your  book  of 
leases  P 

Att,  Gem  Pray,  (Gentlemen,  you  did  prodooa 
before  vour  original  deed  of  purchase,  where  is 
it  now  ? 

Mr.  Williams.  That  book  was  produced  and 
read  at  the  first  trial. 

X.  C.J.  What  first  trial  P  Not  that  last 
Term. 

Mr.  Williams,  It  was  in  the  com!  at  that 
time. 

X.  C.  J.  I  believe  not,  you  are  mistaken  in 
that ;  for  1  have  brought  the  notes  I  took  dien, 
and  I  find  no  such  thmg  here. 

Att.  Gen.  They  produced  then  the  first  pur« 
chase  of  the  dean. 

X.  C.  /.  Is  there  any  lease  of  Henry  fith's 
time  in  that  book  P 

Spencer,  1  do  not  remember  any  lease  of 
Henry  8th 's  time  of  this  land ;  but  I  have  seen 
that  t>ook  ever  since  I  bebnged  to  the  Dean^s 
business. 

,  X.  C.  J.  Have  vou  not  a  book  of  the  suc- 
cession of  your  Deans  P  When  was  Collet 
DeanP 

Mr.  Williams,  In  1505. 

X.  C.  J.  When  was  Nowell  Deanf 

Mr.  Williams,  In  1560. 

X.  C.  J.  Jhen  I  assure  yon  this  book  it 
grandly  suspicions. 

Mt.Gcn.  They  threaten  us  with  fbrgeite. 
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and  I  know  not  wliat ;  I  believe  it  will  be  found 
OB  Mr.  NealeVside. 

X.  C.  /.  If  in  caae  you  come  and  produce  a 
book,  and  ^ou  value  yourselves  upon  the  an- 
tiquity of  It,  as  an  evidence  that  thib  land  did 
belong  to  the  Dean  and  Chapter,  and  leased  by 
them,  6  H.  8,  and  in  that  book  Nowell  is  ivrit- 
ten  by  the  same  hand  as  the  rest  of  the  book, 
as  Dean  then ;  but  because  ^ou  find  Collet  was 
then  dean,  and  Nowell  not  till  threescore  years 
afler,  Nowell  is  turned  by  another  hand  to  Col- 
let ;  it  draws  a  great  suspicion  certainly  upon 
your  book,  as  set  up  for  a  purpose. 

Mr.  WilUamt,  It  is  true,  my  lord,  if  we  did 
that,  it  were  something ;  but  we  find  an  old 
book  among  the  evidences  of  the  church, 
and  we  produce  it  as  such  ;  we  have  not  al- 
tered, it»  therefore  it  cannot  be  done  for  our  pur- 
pose. 

L.  C.  J.  Who  knows  who  did  it  ?  But  done 
it  is. 

AtL  Gen*  And  your  title  is  under  the  dean 
and  chapter  of  PauPs. 

X.  C.  J.  Who  keeps  the  evidences  that  be- 
long to  the  dean  and  chapter  of  Paul's? 

Spencer*  They  are  kept  iu  the  chapter- 
house. 

X.  C.  /.  I  am  persuaded  there  may  be  an 
ancient  book,  and  this  may  be  such  an  one;  but 
it  looks  a  little  untoward  in  this  particular. 
You,  filpencer,  did  you  look  upon  those  two  par- 
ticular passages'? 

Spencer.  No;  I  did  not  observe  it. 

I^rj.  Stringer.  My  lord,  our  next  lease  in 
the  .book  recites  one  made  by  Collet. 

Att.  Gen,  Come,  upon  yuur  oath ;  did  not 
Mr.  Baron,  or  Mr.  Neale,  come  to  search  in 
this  book  ?—5^nc6r.  Yes,  they  did. 

Serj.  Lutwich,  How  long  affo  was  that  ? 

Spencer.  As  to  Mr.  Baron  or  Mr.  Neale  them- 
selves, I  did  never  see  them  come  to  search  ; 
httt  some  for  them  have. 

Mr.  Williams,  Do  you  believe  the  book  was 
ihus  as  it  is  now,  before  you  came  at  first 
to  it? 

Seij.  Lutmck.  You  say  they  did  not  come 
to  search,  what  did  they  come  for  then,  to 
drink? 

Spencer,  They  have  come  to  the  officer,  Mr. 
Porter,  but  I  never  saw  them  seardi. 

Mr.  Williams.  But  I  ask  you  again,  was  it 
00  ^'hen  you  fouud  it  first  ? 

Spencer.  I  believe  it  ^as,  I  know  of  no  al- 
teration. 

Seij.  Stringer.  But  to  put  it  out'of  doubt, 
we  have  this  second  lease,  which  does  recite 
tbis  lease  of  Collet's. 

Mr.  North.  Nay,  my  lord,  we  have  another 
piece  of  evidence  that  will  fortify  that  book  to 
be  true,  as  to  the  foundation  of  it ;  that  such  a 
lease  was  then  made  as  the  book  says :  for  we 
have  a  kind  of  particular,  or  Catalogue  or  evi- 
dences of  the  dean  and  chapter.  It  is  an  an- 
cient writing.  And  in  this  there  is  mention 
muticularly  made  of  a  lease  mado  in  5  fl.  8. 
my,  Sir,  look  upon  that,  and  give  an  accoimt 
ofit. 


Spencer.  I  have  teen  this  among  Ihe  rest 
Of  the  evidences  of  the  dnn  and  chapter  of 
Paul's. 

Att.  Gen.  How  long  ago  ? 

Spencer.  I  cannot  mrectly  telL 

Mr.  Po{Uxfen.  How  long  do  you  think,  upon 
your  oath  f-^Spencer.  Two  years  ago. 

Att.  Gen,  That  is  since  this  contest 

X.  C.  J.  Ay,  that  is  alittle  too  lately  for  an 
ancient  writing. 

Serj.  LutwKh.  Did  vdu  see  it  before  Mr 
Neale  or  Mr.  Bajron  onfered  a  search  there. 

Spencer.  I  cannot  say  particularly  I  did :  I 
have  seen  this  paper 

Att.  Gen.  Paper,  man  ?  It  is  a  narchmeot, 
prythee  mind  \vhat  thou  sayst :  How  long  is 
It  since  you  first  saw  that  parchment  ? 

Spencer.  I  believe  I  have  seen  it  this  seven 
years ;  but  not  that  I  can  swear  to  have  takea 
any  particular  notice  of  it 

Att.  Gen.  Where  did  you  see  it  first,  upon 
your  oath  ? 

Spencer.  Am^ng  the  rest  of  the  deeds  and 
evidences  that  heldng  to  the  dean  and  chapter 
of  Paul's. 

Att.  Gen.  Upon  what  occasion  did  you  take 
take  notice  of  it  first  ? 

Spencer.  Upon  searching  among  the  writ- 
ings'. 

Att.  Gen,  Who  did  search  with  you  at  that 
time,  upon  your  oath  ? — Spencer,  Mr.  Porter. 

X.  C.  J,  Read  it. 

Att.  Gen.  Was  it  delivered  to  Mr.  Neale 
before  it  was  brought  hither  ? 

Spencer.  It  is  brought  liere  now  among  the 
dean's  other  writings,  we  never  use  to  deUver 
any  out. 

Ckrk  reads.]  This  is  dated  «<  2  Eliz.  1559. 
Books  and  other  writings  appertaining." 

Serj.  Stringer.  Now  we  will  rcniTthe  lease 
to  Marcellus  Hall ;  wherein  this  is  recited  to 
have  been  made. 

ri'he  lease  in  the  book  was  read,  dated  S3 
¥A.  5£d.  6,  for  five-and-forty  years  at  tolt 
rent.) 

Serj.  Stringer.  Then  the  next  lease  is  in 
2  and  3  Phil,  and  Mar.     [Which  was  read.] 

10th  Dec.  2  and  .3  Phil,  and  Mar.  from  dean 
Fecknam  to  Marcellus  Hall  for  ninety  years 
from  Michaelmas  before. 

Att.  Gen.  There  is  a  licence  to  alter  the  mill, 
which  we  shall  prove  he  afterwards  did.    . 

Seij.  Stringer.  Your  lordship  oboerves  here 
were  |;rouuds  and  several  houses  at  this  time 
lett,  with  the  miil  and  ponds,  and  ditches  to  re* 
ceive  the  water.  After  this,  Marcellus  H>H 
assigned  to  Adrian  Moor;  he  in  the  year 
1618,  devisetli  it  to  his  wife  Mary  Moor;  and 
in  1630,  she  surrenders,  and  hath  a  new  lesse 
for  lives. 

Att.  Gen.  Shew  your  assignments, Mr.  Ser« 
jeant,  from  Marcellus  Hall.  • 

Serj.  Stringer.  That  we  cannot  do,  nor  need 
we ;  for  we  are  not  to  derive  our  titite  that  way, 
but  the  church  title  is  ours.  We  will  shew 
vou  dean  Donne's  lease  to  Mary  Moor,  upon 
her  sorrender. 
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Then  wictlier  LeaK  dated  5  March.  1640, 
10  Car.  1,  hy  deau  Winn^fTto  SamuelfWbitwiok 
and  John  ft^tntertwni,  aft  10/.  the  aa^nent  rent, 
40f.  before  increased,  and  4/.  more^  now  m* 
creased. 

8er|.  Stringer.  Thus  lar  it  ftood  n|ion  leasea 
for  lives :  this  leaae  eontinued  tin  1669,  till  Mr. 
Neale  lioogiit  this  huld,  and  then  be  renewed 
it  from  the  not^  archbishop,  then  dean  San- 
croft,  who  raised  the  rent  to  80/.  dnrinr  the 
ilb  of  Frealc,  who  was  the  survifin^  lii^  and 
to  100/.  after. 

[Which  Lette,  dated  19  July,  91  Car.  S, 
1669,  was  read.] 

8e^.  Stringer,  We  hare  broogfat  it  home 
w»w,  my  lord,  to  the  lessor  of  the  plaintiff: 
Ibr  we  bare  shewn  this  lease  was  safrondered 
to  dean  MlKng^cet;  and  tbcreup«ii  he  made 
a  lease  to  Garrard  and  Cratfisfd,  which  we  baTe 
gf  TCR  an  account  of  before.  And  so  we  have 
shewn  a  sueceasion  of  leases  Ifom  tbedinrcb, 
ibr  190  odd  years. 

L.C.J.  the  last Iea8eisattfaereiit«r946/. 

•  year,  I  think. 

fie!].  Stringer.  Yes,  my  lord. 
9etf.  Ma^fnard.  Have  you  done,  iinlii'incn  F 
8eq.  Stringer.  Yes,  we  have,  till  joq  ghr^ 
«s  farther  occawm,  brother. 

fieri.  Memnard.  Then  may  it  (jlfasayonr 
lordibip,  and  yon  gentkanien  of  the  jury,  I  am 
of  Qounael  in  thb  canse  fnr  the  defendant,  my 
lady  Ivy.  The  jplaiotilis  have  ffiven  you  a 
aact  of  evidence  for  a  title;  but  the  trnih  of  it 
is  all  that  they  say  wtil  noimake  a  condosion 
sncli  as  they  would  have  from  their  premises : 
for  ail  that  they  have  proved,  is,  that  the  deans 
af  Paul's,  successively  one  after  another,  have 
Bade  leases.  They  did  in  the  beginning  teH 
By  they  had  had  this  land  hundiieds  of  years : 
t  what  have  they  had?  and  what  leases 
have  they  made  ?  But  only  a  mill  >  a  bakehouse, 

•  trsagh  of  lead,  and  alliiouses,  lands  meadows 
and  padares  thereto  belonging.  We  do  not 
deny  but  that  they  are  to  have  a  roil) ;  their 
leaaea  are  also,  even  the  new  ones  do  mostly 
Mlow  tlie  track  and  words  that  were  used  in 

Mary  and  Henry  the  eighth's  times. 
there  is  the  troth  of  our  case:  That  the 
land  chapter  had  a  mill,  we  agree  ^  nay, 
e  than  that,  we  agree  that  they  have 
eightccrt  oeres  diat'lic  on  the  North  side  of 
fialelifle  high-way ;  and  also  that  they  have 
MWtlier  parcel  of  land,  called  theLyncbes.  Thai . 
Ibis  Bsay  be  understood,  we  now  crave  leave 
la  deliver  nrnpf  to  the  court  apd  the  jury, 
rot,  X, 
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flfhich  Lease»  dated  14  May,  1630. 6  Car.  1, 
for  three  Uvea,  at  iOL  te.  was  read.] 

Seij.  Stringer.  Then  Maiy  Moor,  six  years 
after,  aurrenTOra  this  lease,  and  takea  a  new 
lesse  fbr  three  hves  in  Dean  Winneff's  time,  at 
10/.  a  year  rent,  and  40s.  increase. 

[Which  Leaae  dated  5  Auff.  1636.  6  Car.  1, 


CT', 


Ser|.  Stringer,  And  we  deaire  ovA  may  bt 
seen  too^ 

Just  Witkent.  A3fe,  dcUvar  in  your  masa, 
this  is  the  only  it  plftoe  for  them.  (YfVuk 
was  done  on  both  sides.) 

Sei}.  Maynard,  Then,  my  lord,  I  wSl  fona. 
We  agree,  Imy,  they  had  a  mill,  wiSdiii 
now  tdKn  down  and  put  in  anotfier  niaea; 
we  shall  shew  them  wnere  it  did  stand,  andl 
that  was  no  pM  of  the  land  now  in  qaestioo. 
The  jury  liav«.seen  the  place,  and  I  hope  bav* 
bad  a  satisfeetory  view  of  it.  There  waif 
a  mill  standing,  and  there  was  once  m 
I,  but  that  mill  and  pond  do  stand  else- 
where.  The  land  in  qneMion,  we  say,  wa# 
ancienti^  marsh  ground,  and  snbfeet  to  thn 
oveHtowinff  of  the  water,  and  it  i^  so  to  this  day* 
In  H.  Oth^s  time,  it  was,  by  one  Vandeideif,  n 
Dutchman,  drahied.  Thia  by  act  of  paiiin- 
ment,  Richard  HiM  was  made  owner  of,'and  h% 
conveyed  it  to  Stepidns,  who  was  the  defend 
dant'a  ancealor, and  whose  hairahak.  An4 
the  benndaiiffa  aie  set  down  in  that,  and  tht 
subsequent  convnyanoes,  which  camot  ponibly 
stand  with  thoaethat  their  mill  ia  said  to  stand 
in,  We  ahall  shew  by  several  records  tha 
queen  had  a  tkle  to  it  by  a  coovevancf  in  way 
of  mortgage  to  her  $  and  this  afterwards  waa 
conveyal  back  ttam  to  tiie  ancestor  of  raf 
huly  Ivy.  We  yield  they  had  a  mill,  andth^ 
have  increaaed  the  xcnt  anffidently  upon  if, 
not  to  need  other  men's  land.  They  hava 
houses  bnilt  npon  it.  I  know  not  indued  Iwir 
much, but  I  tlunk  it  is  near  1,000/.  ayeartiiat 
it  yieida  to  them.  If  then  we  e«a  demdb^ 
atratively  shew  yon  where  onr  ground  is,  and 
where  theirs  is,  and  if  we  affirm  our  t^b^ 
reoorda  and  ifoodconvvvanoea ;  then  by  ai»ta* 
tencetoa  null,  I  h<^  they  ahall  not  |^a  na^ 
or  take  ^way  all  our  land. * 

Alt.  Gen.  My  lord,  and  ffentlefflen  of  tha 
jury,  I  crave  leave  to  answer  me  evidence  that 
has  been  given,  before  I  enfer  upon  our  title. 
They  have  spent  a  great  deal  of  time  to  derive 
down  a  title  to  the  dean  and  chapter  of  FauhL 
to  a  mill,  a  bsJce-bouse,  and  some  little  grooad 
thereto  belonging.  And  truly,  aa  Mr.  Serjeant 
says,  no  man  ever  questioned  the  dean  and 
cmtpter  for  thev  mift,  and-  bake-house,  anf 
leaden  trough.  But  the  thing  io  question  nip 
seven  acres  and  an  half  of  land,  wbichin  the 
memory  of  man  was  marsh -groimd  ;  if  yon 
observed  it.  Gentlemen,  upon  the  view  how  it 
lies,  you  know  the  North  Ixiund  is  the  dean'i 
Lynches,  the  South  bound  is  the  Thames  Wall, 
the  West  bound  Foxe's-lane,  and  the  East 
bound  is  the  hilly  ground  that  b  called  Cock- 
hill.  And  we^v  as  to  all  this  land,  it  is  none 
of  the  dean  and  chapter's,  nor  ever  did  pass, 
or  was  enjoyed  by  this  lease;  but  we  shqfl 
shew  you  it  was  under  another  lease.  I  mu«t 
observe,  that  it  is  very  strange  upon  their  own 
evidence,  that  a  miD,  cum  Pertinentiis^  should 
pass  seven  acres  of  ground  ;  and  a  mill  that 
was  demolished  so  long  aso  as  in  queen  Mary 'a 
time,  (tor  so  we  shall  phunly  shew  yon  it  was) 
20 
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and  Htni  th«B^  lands,  coofaiDui^  m  considerable 
a  revenue,  should  not  have  a  survey  taken  of 
*tbeint  or  a  bouudary  made  of  the  land,  that 
t)ie^  m^ht  kuow  wnat  was  tlieirs,  and  what 
their  neighbours.    For  your  lordship  and  the 
^iiry  may  observe,  in  aU  the  leases  and  convey- 
^oes  down  to  tiiis  time,  in  Deep  Collet's  lease, 
and  onward,  there  was  nothing  mentioned  but 
a  mill  with  the  appurtenances,  or  a  tenement 
with  the  appurtenances.  But  they  have  not  one 
&^ed  boundary  of  their  lands ;  and  really  it 
^annot  be  presumed  the  dean  and  chapter  should 
1^  so  agnorant.    Besides,  in  the  ancient  lease 
Uiat  Ihey  produced  of  £d.  6th'8  time,  there  was 
a  covenant  lo  pay  the  quit-rent,  as  for  lands 
kolden  of  the  manor  of  8tepney.    And  we  did 
expect  that  they  would  hare  brought  some  of 
|he  rolls  and  records  of  that  manor ;  and  out  of 
some  survey,  there  remainipe,  would  have  given 
a  particular  testimen v  of  what  lands  belong  to 
the  dean,  ai!kd  what  do  not.    But  in  truth,  we 
say  this  is  properly  marsh-Uind ;  for  that  will 
lie  your  question,  gentlemen,  that  you  are  to 
try,  1  believe,  at  last :  whether  these  seven 
acres,  thus  bounded  on  Foxe's  lane.  West ;  on 
the  Thames,  Houth  ;  on  the  Hilly-wav,  called 
Cock-hili,  or  l^lill-ditch,   East;  and  on  the 
dean  and  chapter's  Lynches,  North,  be  marsh- 
ground?  The  dean  and  chapter  have  given 
evidence  of  some  leases,  which  upon  the  sur- 
fenders  were  delivered  up  to  them ;  but  there- 
are  none  produced,  they  only  read  the  entries 
in  their  books.    Now  we  shall  demonstrate  that 
this  mill  of  theirs  was  an  overshot  mill ;  for ' 
^re  is  mention  made .  of  a  Icailesii  trough, 
which  is  the  only  proper  iostrumeot  of  an 
pvershot-mill.    Therefore  we  will  first  settle 
(because  they  themselves  will  not)  what  w 
theirs ;  and  then  we  doubt  not  to  give  you  sa- 
tisfaction that  this  was  never  any  of  tlieirs,  but 
the  undoubted  iuheritance  of  the  Htcpkinu ;  and 
not  a  foot  of  it  belongs  to  auy  other  man  living. 
But  further,  since  tbey  will  not,  we  shall  pro- 
.duce  a  piece  of  evidence,  which  indeed  we  must 
thank  Mr.  Neale  for  \  for  he  blabbing  it  »bout 
tliat  he'had  a  survey  of  the  manor  of  Stepney, 
which  would  do  our  work,  put  us  upon  search- 
ing there  for  it;  and  we  liave  it  here;  and 
there  you  will  find  auarticular  of  allthe  dean's 
lands,  under  33$.  and  4</.  ^uit-rent.    And  the 
pai'ticulars  are  thus  described  in  that  book, 
(which  shews  that  there  was  a  tenement  that 
stood  bv  the  mill,  and  that  paid  aquit-rent,  and 
tiie  other  Imids  came  under  that  quit-reut.) 
Twenty  acres,  caUed  Shadwell  field,  tliat  lielh 
on  the  north-side  of  Ratchff  high-way,  known 
at  this  day ;  and  all  this  piece  of  ground,  of 
twenty  aci^e:;,  is  built  upon  and  improved; 
which  was  one  part  of  the  Lmd  that  came  under 
a  ^uit-tent,  but  not  pretended  to  be  any  ^art  of 
diis.   The  next  is  five  aci  es  called  the  Lynches ; 
and  it  appears  by  the  record  to  be  but  five  acres, 
"     and  so  it  is  measured  novv.    Ratcliff  high- way 
went  un  the  top  of  the  hill,  and  diis  is  cidled  the 
I^yuch-way,  nut  unproved  nor  built  upon ;  and 
lb  ejiactly  abutted  according  to  our  records,  and 
dec)  pUered  by  acres  to  an  acre.    Then  comes 


the  third  parcel,  and  that  only  concerns  yoa  to 
enquire  of,  whether  these  seven  acres  and  an 
half  be  parcel  of  that  ?  And  that  is  described  m 
the  record  to  be  a  tenement,  called  DenidL- 
hills,  which  is  a  bake-house  with  a  mill,  and 
the  leaden  trough,  the  appurtenances  of  the 
mill,  at  the  rent  of  d3«.  and  Ad,    These  fire  all 
•the  parcels  named  of  the  dean  and  chapter's 
lan<tii.    And  a[t  the  last  trial  when  they  pro- 
duced the  deed  of  purchase,  whereby  this  was 
conveyed  to  the  oeao,  which  I  thitak  was  in 
H.  3rd*8  time,  it  yielded  but  S/.  a  year  m  the 
whole,  and  now  in  time  it  is  come  to  SOOOf.  a 
year,  without  this  great  gobbet,  which  tliey  in- 
tend now,  if  they  can,  to  swallow  up.    And  now 
as  to  this  parcel,  all  they  can  daim  i%lnit  a  mill, 
and  in  the  hitter  leases,  it  is  a  house  where  the 
mill  stood,  and  that  we  shall  shew  by  .records 
where  it  stood ;  and  it  is  said  to  he  called  Der- 
.  rick-hills,  and  situate  on  the  East  end  of  the 
marsh  now  in  question.    And  to  go  a  step 
farther  we  shall  shew  that  this  was  altered  in 
queen  Mary's  time ;  for  in  5  E.  4,  the  book 
wherein  their  lease  is,  mskes  mehtkm  of  the 
mill  as  standing;   then  in  lO  Dec.  S.  aodS 
Ph.  and  M.  there  is  a  kind  of  mystery  wtuch 
we  shall  by  our  evidence  uariddle:  lor  then 
though  the  tetiant  had  above  forty  years  in 
being,  and  to  come,  he  must  renew  bis  lease 
from  dean  Fecknam  at  that  time.    Nowwt 
s^all  shew  that  the^Oth  of  the  same  I>ecembcr, 
this  place  where  the  mill  then  lately  stood,  was 
lett  to  John  Carter,  bar- maker.    There  are  in 
that  place,  at  this  day,  lands  and  houses  that 
yield  the  dean  and  chapter  an  hundred  pounds 
a-year,   distintA  from  the  Lynches  and  tf^s    , 
North  ground  of  lUtcliif  high  -way,  and  that  is 
a  verv  good  impivvement  foe  a  mill,  and  a 
bake-house,and  a  leaden  troo^b,  and  a  ditch 
for  the  water.    Now  by  their  lease  in  1630, 
they  recite  that. the  ndll  was  not  worth  the 
keeping  up ;  and  according  to  the  power  given 
them  by  the  lease,  2  and  3  Phil,  and  Mar.  to 
null  down  the  mill,  it  was  j^uUed  down  aod 
built  upon,  and  it  came  to  yield  them  100/<  a 
year,  as  it  doth  at  this  day.    After  this  we  sball 
call  witnesses  to  set  forth,  that  in  this  placet 
in  the  East  end  of  Cock-hill,  in  the  niemory  of 
man,  there  was  tbund  the  floor  of  the  old  mill ; 
and  there  are  those  living    tifat  can  altevt 
it.    So  we  shall  shew  they  are  ^hing  io  * 
wrong  pool;  they  have  suf^cient  to  answer 
then-  deed  of  purchase ;  and  all  the  evidence 
that  hath  been  ^ven    you,  will   appear  to 
be  only  to  entertain  the  court  with  an  amusing 
nothing ;  and  to  take  up  the  time.    But  we 
shall  go  yet  a  step  further,  and  shew  beyood 
all  peradventure,  that  this  land  in  question  was 
marsh- ground :  and  the  other  side  must  ad- 
mit, that  if  it  be  marsh-ground,^  the  dean  and 
chapter  have  nothing  to  do  with  it,  never  rare* 
tended  to  a  toot  of  it,  nor  doth  any  tittle  of  their 
evidence  mention  nuursh -ground.    And  truly 
we  will  admit  it  to  them,  if  it  be  not  mai^ 
ground  we  have  nothing  to  do  with  ^^^ 
that,  gentlemen,  your  great  question  is,  Whe- 
ther tiiis  be  marsb-groimd, or  not?  .Aad  lhera» 
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i^Mathe  miu  of  tlie  qveitkiii  will  be  about  the 
fiait  boimdacy  alone,  aad  no  other :  for  that 
WaDping-marab  bounded  sooth  oii  the  Thames, 
Borth  on  the  Lynches^  and  west  on  8t,  Cathe- 
liae'Si  is  no  qoetliott,  nor  erer  was  in  all  the 
triab  that  have  been.  Therefore  the  only  |Mimt 
that  the  evidence  iir  to  be  applied  unto,  is  aboat 
the  eastern  boundary.  That  we  lay  to  be 
Cock-Hill,  anciently  Valed  the  Hilly -way,  or 
BItilhaok,  now  Cock-Hill ;  and  in  the  Records 
of  Stepn«rf  manor^  it  is  called  Combill :  and  it 
is  a  riaingf  hilly  gpraonil,  it  appears  to  be  so  to 
this  day ;  I  appral  to  the  jury  who  have  seen 
it.  Now  that  this  was  marsh-ground,  and  the 
inheritance  of  the  Stepkttis's,  we  shall  pro7e 
by  these  ^eps :  First,  We  shall  produce  an 
actof  parUament  made  in  27  H^.  8,  wherein 
the  bounds  appear  to  be  plainly  the  same  as 
now  we  say  thejr  are  at  this  day ;  only  now  it 
if  all  built,  that  is  all  the  difference;  and  the 
marsh  doth  thereby  contain  130  acres.  Now 
by  that  act,  the  whole  marsh  is  vested,  as  to 
one  moiety,  in  Richard  Hill,  as  assignee  of 
Vandefden  the  Dutchman,  who  bad  drained  it, 
and  for  his  pains  wais  to  have  one  half;  and 
he  amed  with  the  participatoi's,  amoo^  whom 
StqiSins  was  one,  and  had  53  acres,  and  par- 
tieolarly  this  land.  Sothat  the  dean  of  Paul's 
must  derive  a  title  from  this  act,  if  he  will  have 
the  hmd.  But  we  shall  shew  how  they  colour 
their  poascwion.  Afterwards  Riciiard  Hill, 
lltb  Nor.  ^7  H.  6,  he  doth  make  a  lease  to 
the  dean  and  chapter's  miller,  and  that  for  34 
years,  wherein  you  will  exactly  see  the  boun- 
daries of  the  act  are  pursued.  After  be  bad 
leased  it  to  the  dean's  miller,  he  passeth  away 
the  inheritance  to  Thomas  Stepkins,  in  time, 
16th  April,  6  £d.  6,  Marcellus  Hall  the  miller, 
after  Stepkins  had  obtained  the  inheritance 
npoB  agreement  between  ttiem,  gets  a  lease 
from  Stepkins  of  128  years  of  die  lauds  in 
question,  as  vou  may  see.  by  the  bounds  they 
are  ezactlv  the  same ;  and  this  was  in  Ume, 
90th  April,  6  £d.  6.  So  the  miller  had  now 
gromid  on  both  ^ides  the  way  that  is  called 
Cock-Hill ;  on^the  east  side  by  lease  from  Hill, 
-  on  the  west  side  by  lease  from  Stepkins.  Then 
in  point  of  time  we  shall  come  to  shew  the 
lease  made  to  Roper.  For  Marcellus  Hall 
after  be  had  taken  this  Ic^  lease  from 
Stepkins,  30th  Nov.  2  and  3  Phil.. and  Mary, 
dotn  demise  the  land  in  question  to  Rich^d 
Roper,  for  24  years :  and  we  shall  shew  that 
in  all  the  queen's  time  Roper  was  tenant. 
Then  Jasper  Hill,  who  was  the  heir  of  Richard 
HiO,  in  12  Nov.  5  and  6  Ph.  and  M.  by  deed, 
and  afterwards,  3  Eliz.  by  fine  and  common 
recovery,  conveys  all  these  lands  particularly 
hv  name,  ao^i  re-leaseth  them  to  John  and 
Hacheline  Stepkins,  and  the  heirs  of  John  ; 
and  00  lodged  tne  inheritance  in  the  Stepkins's, 
all  bot  that  which  was  thus  out  in  a  long  lease 
to  Marcellus  Hall.  We  shall  prove  that  be- 
fore Btichard  Hill  died,  he  entered  into  a  sta- 
tute to  Vivold  and  Salvage  for  a  great  sum  of 
money  y  and  this  statute  comes  to  be  extended, 
3  £liz«  and  there  .this  land,  aoiwithstaiiding 


these  leases,  is  aeised  and  extended  as  Hill's 
landa.  We  shall  shew  ail  this  hmd  upon  a 
commisaion  of  sewers,  had  a  survey  taken  of 
it.  When  we  have  shewn  all  these  records, 
and  proved  that  this  is  marsh-eround,  and  not 
a  witness  of  theirs  but  must  ackiiowied|r^  it  to 
be  marsh'ground  (for  that  part  of  Fux's- lane, 
was  i-aised  at  least  nine  foot,  and  so  propor- 
tionably  was  the  rest  of  the  ground ;  and  it  ap- 
pears at  this  day,  that  upon  a  high  tide  all  their 
cellars  are  overflown),  I  think  then  you  will 
make  no  doubt,  whether  this  be  our  land  or  no.  ^ 
And  to  proceed  in  this  order  that  I  have  open- 
ed, we  will  first  shew  you  the  survey.  There 
was  one  thing  1  foriifot  about  tlie  11  acres 

Serj.  Stringer.  What  is  it  you  read  first, 
Sir? 

X.  C.  J.  What  do  you  begin  with,  Mr.  At- 
torney? 

Att.Oen.  Yourlordship  observes  they  shew 
a  lease  from  dean  Fecknam,  the  10th  Dec. 
2  and  3  of  Ph.  and  M.  Nqw.ou  the  22nd 
l>ec.  in  the  same  year,  we  shall  shew  Marcellus 
Hall,  by  lease  to  Carter,  butts  it  upon  the  easKt 
side  of  the  mill. 

L.  C.  J.  i  took  the  notes  the  last  time  of 
your  evidence,  and  it  began  in  H.  8th's  time. . 

Att,  Gen,  My  lord,  when  we  come  to  our 
title,  we  shall  go  on  in  the  same  4n^thod  wa 
did  tlien ;  but  now  we  are  only  shewing^  whecie 
the  lands  are.  "  « 

X.  C  J.    Go  your  own  way. 

Clerk  reads.— «  This  indenture,  made  the 
*•  22nd  day  of  December,  in  the  second  and 

*  third  years  of  the  reigns  of  our  sovereign 

<  lord  and  lady  Philip  and  Mary,  by  the  grace     ' 

<  of  God,  king  and  queen  of  England,  Spain, 

<  France,  both  the  Sicilies,  Jerusalem,  and  Ire*  /        / 

<  hmd,  defenders  of  the  faith,  arch-dukes  of 
'Austria,  dukes  of  Burgundy,  Milhun   and 

<  Brabant ;  counts  of  Haspurg,  Flanders,  and 

<  Tyrol! ;  between  Marcellus  Hall,  of  Ratcliff, 
f  miller,  of  the  one  part,  and  John  Carter,  of 

<  RatclifTe,  oar-maker  of  Stebunheath,  of  the 

<  other  pert ;  witnesseth.  That  the  said  Mar- 
<cellus  Hall  hath. demised,  granted,  and  to 
'  farm  lett  unto  the  said  John  Carter,  that  bis 
»  wharf  lying  in  RatcliflF,  where  late  the  mill 
*•  stood,  called  Ratclitf-roill,  adjoining  on  the 

<  west  upon  ihe  east  side  of  the  milU  ditch,  alias 
« the  mill-dam,  reaching  from  thence  eastward 
«  SO  foot;  and  from  the  north-east  comer  of 

<  the  said  mill-dam,  southward  to  the  river  of 

<  Thames,  20  foot ;  to  have  and  to  hold  all  and 

*  whole  the  said  wharf,  as  is  before  -specitied, 

*  with  all  commodities  and  profits  belonging  to 

*  the  same,  to  the  said  John  Carter,  to  his 

*  heirs,  executors,  and  assifjns,  from  the  feast 

*  of  St.  Mary  the  Vii-gin,  immediately  follow- 

*  ing  the  date  of  these  presents,  until  the  eq4 

*  and  term  of  30  years—'  / 

X.  C.  J.  This  lease  was  read  the  la8ttirae« 
Seij.  Stringer.  Yes,  it  was  so,  my  lord. 
CUrk  reads.) '  to  be  fully  comply 

*  and  ended,  yielding  and  paying  therefore  for 
« the  same,  unto  the  said  Marcus  Hall,  hia 

<  heirs,  evevutQis,  and  assigns,  ten  fchillings.pt 
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lawhil  OMmey  of  Engknd  yeuly ;  tfast  is  to 
say,  at  the  feast  of  ike  amioiiciafkm  of  8c. 
Mary  the  Vii|;ui.    And  if  it  happen  the  said 
rent  to  be  behind  and  unpaid  at  tne  said  feast, 
in  part  or  in  all,  by  the  space  of  one  fortnight,^ 
and  bwfully  asked  of  tne  said  John  Carter, 
his  executor,  and  asmgns.  then  it  shall  be 
lawful  to  the  said  Maroellus  Hall,  his  heirs, 
executors,  and  assispas,  to  distrain  for  his  said 
rent  so  beio^  behind,  and  the  distress  so  taken, 
to  keep  until  such  time  as  the  sai'l  rent  with 
the  arrearages,  be  fully  satisfied  and  paid.'  — 
X.  C.  J.  I*  or  how  many  years  is  thatf 
Ail.  Gen.  Thirty  years. 
X.  C.  J.  What  is  demised  bv  this  lease? 
Jtt.  Gen.  Read  the  particulars  again. 
Sir  J.  Trevor.    My  lord,  we  would  j;1adly 
know  where  they  had  this  lease,  that  so.it  may 
appear  whence  it  came ;  for  we  know  they  hare 
im  excellent  art  at  finding  out  of  deeds. 

X.  C.  /.  Ay,  come,  shew  where  you  had  it. 
Let  me  see  it. 

An.  Gen.  We  did  produce  it  at  the  last  trial, 
and  at  the  first  too. 

X.  C.  J.  But  that  this  jury  knows  nothing 
of,  and  they  call  for  some  account  of  it  on  the 
other  side. 

Ati.  Gen.  Mr.  Knbwles,  do  you  know  any 
(hin^   of  Hhat  deed  ?    When  did  yon   first 
flee  itr 
Mr.  Williams.  And  where  had  yoo  it? 
KnowUi.  My  Uwd,  I  had  it  in  a  garret,  in  a 
land  of  a  nook,  about  six  toot  km^,  ^aad  three 
'fiMi  and  a  half  wide,  in  my  own  house,  in  the 
gaim  among  other  writings. 
X.  C.  J.  How  came  you  to  have  them  ? 
Knowleu  As  i  was  executor  to  Winterbuni. 
Mr.  PowU,   Pray,  Mr,  Knowles,  will  yoo 
tdl  upon  what  oocasion  you  looked  there  and 
fMindthem? 

Serjeant  Pembertom.  Ay,  pray  gtv^  an  ac- 
count of  the  whole. 

Knawlet.  My  loni,  upon  the  9d  of  Augast, 
ld82,  was  the  first  time  I  ever  saw  mj  lady 
Ivy  to  my  knowledge ;  and  she  was  informed 
by  one  Mr.  Vioarer,  that  I  had  several  writings 
.01  Winterbum's:  I  told  her  I  had  so,  and  my 
'lady  desired  me  to  search  among  them,  if  therb 
were  any  writings  that  concerned  Slepkins's 
ertate ;  I  told  heir  it  would  take  up  a  month's 
time  to  k>ok  all  them  over,  for  there  was  a  great 
quantity  of  them.  She  said,  I  would  do  her 
a  great  kindness,  if  I  would  k>ok ;  I  promised 
lier  I  would :  and  upon  the  fourth  of  September, 
I  think  i  found  the  deed. 
X.  C.  J.  How  was  Winterbum  concerned  ? 
Ait,  Gen.  They  have  shewn  that  be  was 
owner  of  the  land  once. 

Mr.  WiUfana.  Did  yon  ever  read  over  that 
lease? 

X.  C.  X  I  ask  you  again,  how  was  Winter- 
imm  c^oncemed  ? 

Knoa^lei.  He  was  partner  with  Wright,  who 
'  sold  the  estate  to  Mr.  Neale. 

Sol.  Gtn.   (Hcneage  Finch)  Wright  sold  it 


Ati.  0«i.  But  |My,kr.  KAawla8,teil«B, 
were  these  writings  ever  shewn  to  Mr.  Nedb? 

Knowles.  In  the  year  1669,  when  BIr.  {telle 
bought  this  estate  <rf  my  node  Wright,  the 
writmss  wefe  all' to  be  looked  aver ;  ami  upon 
Mr.  Neale's  request,  all  the  writing^  were  sv&t 
to  his  counsel,  a  gentleman  in  Gcay's-Ion,  cne 
Cage,  I  think  his  name  was,  or  somethiBg  like 
it ;  anid  there  they  were  left  three  montb^  sad 
I  beUeve  in  my  soul  that  deed  was  among 
them. 

Ati.  Gen.  Wcrethey  brought  back  again? 

Knowles.  There  were  two  nampers  brought 
back.  «4-        -,5 

Ail.  Gen,  Had  you  any  diMOurse  with  Mr. 
Neale  about  this  buaineas  r 

Knowles.  1  was  arrested  upon  his  aeeonnt  in 
ah  action  of  2000/.  and  he  presently  after  cane 
and  got  me  off  firom  that  action,  and  told  me, 
Mr.  Knowles,  I  am  sorry  you  were  arcsstsd 
upon  my  aooount  So  am  I  too,  Sir,  said  I ; 
said  he,  I  do  bdieve/eally  you  found  that 
deed ;  1  did  so.  Sir,  said  I :  but  says  he,  piay 
will  yen  answer  me  one  question  serioasly? 
That  I  will,  two  or  three,  if  I  can,  Sir,  said  I. 
Says  he,  ^  not  my  lady  Ivy,  ,or  Bdmster, 
foist  the  deed  into  your  house  ?  No,  said  I,  for 
before  ever  1  saw  either  of  them,  1  had  mn 
that  deed.    Then  I  am  undone,  said  he. 

Mr.  Williams.  Who  was  by,  pray,  when 
this  dtsooorse  past  between  you  ana  Mr.  Nesk? 

Knowles.  liiere  vras  none  but  he  and  I. 

Mr.  WUlimns.  It  was  at  the  tavern;  Mr. 
Neale,  I  suppose,  wiQ  not  deny  this. 

X.  C.  J.  Will  I 
wordier  it? 

Knowles.  I  do  say,  I  found  that  deed  diM. 

X.  C.  X  Bead  it;  lead  the  demise.  B«t, 
Mr.  KLnowles,  let  me  ask  yoo  a  queslien  or 
two :  as  1  understood,  yon  siid  my  la^  hj 
desh«d  you  to  look  among  Wmtarbom*s  wir- 
ings, for  deeds  that  eonoemed  Stepkuis's  es- 
tate ?—Xnoii>/es.  Yes,  my  lord. 

X.C.X  Where  was  that? 

Knowles.  That  was  at  her  boose. 

X.  C.  X  And  when  did  yon  find  tfiirdesd? 

Knowles.  I  found  the  deed  ill  Septenbsr, 
before  any  body  came  to  look  with  ine,er  was 
in  the  place  wim  me. 

X.  C.  X     Was  there  any  body  with  yov, 
when  you  found  the  deed  ?—Xfiow/^.  No. 
-  X.  C.  X  Then  you  found  it  yourself?    ' 

Knowles.  Yes. 

X.  C.  X  Did  yon  read  it  ? 

Knowles.  I  did  the  outside ;  what  was  I  eon- 
cenied  further  ? 

X.  C.  J.  Nay,  do  not  be  angry  >  when  thou 
art  most  cahn,  thou  speakest  'so  test  a  man  can 
scarce  understand  thee;  answer  myq^eslHHi 
fiiiriy :  you  say  you  read  it,  what  part  was  it 
y  ou  read  ?    • 

Knowles.  The  backside,  the  outside. 

Mr.  Williams.  There  is  nothing  writ  upon 
the  outside. 

X.  C.  X  How  did 


be  not?  iViu  yoo  tritt  his 


to  Neal(»,  Winterbum  died,  sM  this  man  was    the  outside,  that  it  concei 


hj^  executor,  and  so  he  came'to  the  wnfiogs. 


you  gather  by  feeding 
cemed  my  lady  Ivy  ^ 


Knowles.  I  only  read  Stepkina's  name. 
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.£.  CL  J.  Sbepldns^s  sme,  yoa  «y  ? 
«    JCmv/cc  What  deed  do  you  a^Ae upon? 

X.aj.  That  dttod,  the  ODiy  deed  yoti  have 
eeeo  hate.    Wlnit  is  Tour  dmsdan  name  f 

Knamkt.  Slqihen  AJiowles, 

L.  C.  J.  If  I  mistook  yooy-l  be^  your 
don ;  our  question  is  ooncerfting  this  very 
'  BOW  shewn  to  yoQ% 

-    Kpamk*^  I  thought  yon  had  meant  the  lease 
sf  198  veaifk 

L.  C.  J.  Well  then,  let  that  pass  for  a  mis* 
tibe;  I  would  know  of  you  now  something 
coBcerBusg^  this  deed.  Look  upon  it-^which 
be  did)— ^pon  yoor  oath,  when  saw  you  thU 
deed^rst? 

Kno»ie$  I  cannot  say  what  day  it  was. 

L.  C  J.  But,  look  you,  if  I  mistook  you 
not  (if  I  did,  I  ssk  your  pardon  again),  did  not 
yon  say  yon  found  ^at  werr  deed  amohg  H 
greaA  many  other  writings  of  WinterburnV,  in 
a  roono,  so  many  foot  long,  and  so  many  foot 
wkfe,  in  your  garret  ?  ,  0id  not  you  say,  that 
in  tio^  yon  saw  my  tady  Ivy  first,  upon  the 
Sd  of  August,  1682,  that  you  found  that  deed 
is  September  following  ?  And  did  not  you  tell 
01,  that  you  did  believe,  in  your  conscience, 
tbat  in  the  year  1669,  Mr.  Neale  had  this 
writing',  among  others,  sent  to  the  chamber  of 
■uch  a  genlleroan  in  Orays-inn ;  that  they  re- 
naaned  there  three  months,  and*  then  were 
brooigliC  back  again  to  you  ;  and  you  belioTe  in 
your  consdenoe  this  was  one  of  them  f  And 
dil  oot  you  say,  when  I  asked  you,  how  you 
came  toloiow  this  belonged  to  my  lady  Iry  P 
yoa  said,  because  my  lady  I^y  had  spoke  to 
]fOiD,  to  look  if  there  was  any  thing  befoMriDg 
•to  SJt^kins,  and  you  read  the  outside  of  the 
deed,  aad  found  Stepkins's  name,  and  so  you 
knewit  to  concem  h^  ?  Did  not  you  say  all 
m^l-^Knomki.  I  beHere  I  did. 
'  L.C.J.  Now  tell  me  then  by  the  outside  of 
-that  deed,  how  thou  canst  tell  that  it  belonged 
•to  StepkiBS  ?  For  if  thou  canst,  thoti  art  more 
enSky  than  any  body  here,  1  believe. 

Knovl^  I  thought  it  had  been  the  long 
lease,  ftr  thai  has  I^Jiepkins  on  the  outside. 

L.  C.  J.  Well,  let  that  pass  for  a  mistake ; 
-we  must  ilow  begin  again  upon  a  new  matter. 
When  first  saw  Jjrou  that  deed  ? 

KnemU$.  Inflfeptember,  1689. 

X.  C.  J.  How  A>  you  know  that  f 

Kntmlet.  1  put  my  hand  to  it. 

Z.  C.  J.  Did  you  read  the  iosideof  that 
deed? 

Kmmlm.    No,  I  did  n<ye 

£.  C  /.  lisok  you  then,  we  ask  you  how 
Toa  came  to  know  it  was  a  deed  belonging  to 
Stepkios? 

Knomht.  I  read  the  faackvde,  and  put  my 
handftoR. 

JL  C.  J.  fbrn  csm*  yon  to  {>at  your  hand 
to  this  6tA  as  beknigittg  to  Slepkins,  when  yon 
never  looked  into  the  Ht^^ 

Knowuss.  When  I  found  jAn  occn  to  have 
I  h  Mmvellas'Hall,  1  fid  believe  it 
J  that  oonceriMd  the  Stopkins's. 

L.  C.  J.  Let  ua-see  the  deadWlI(wlnoh 


was  doiie)-^Yon  sav  flmt  was  the  reason  upon 
ye«roathf— Xno»fe».  Yes,  it  was. 

L,  C.  J.  Then  look  upon  it  again,  and  do 
not  be  surprized,  bot  let  us  have  the  truth 
come  out,  u  God's  name.  Was  that  the  rea-t 
son  ?^Knonie8,  It  was,  my  lord. 

L.  C.  J.  I  would  fain  see  Mr.  Ballon,  I 
have  a  ipiestion  to  ask  him. 

Att.  Gen,  He  is  here,  my  lord. 

X.  C.  J.  Give  Mr.  Sutton  his  oath-*(which 
was  done)~Look  upon  the  outside  of  that 
dM,  and  upon  your  oath  tell  us  whose  hand* 
wpting  that  is. 

Sutton,  All  bat  the  word  (Lect.)  is  my  hand- 
writing. 

X.  C.  J.  Are  not  the  w(»rds  MaroeUns  Hall 
dl  of  your  hand- writing  ? — Sutton.  It  is. 

X  C.  /.  Then  bow  couldst  thou  know  tbiii 
to  belong  to  the  Stepkins's  by  the  words  Mar- 
cellus  Hall,  when  you  first  discovered  this 
deed  in  September,  1683,  and  you  found  it  by 
yourself,  and  put  your  band  to  it ;  and  yet 
that  MarcelluB  Hall  be  written  by  Mr.  Sutton^ 
which  mnst  be  alter  that  time  f 

4tti  Gen.  He  says  he  knows  it,  because  ha 
put  his  Hand  to  it ;  1  suppose  he  read  some- 
what of  the  inside. 

X.  C.  J.  He  said  the  backside,  the  outside  ; 
hcilid  not  read  the  inside. 

Att.  Gen.  My  lord,  I  desire  our  eviderioe 
may  not  be  anticipated.  ^ 

X.  C.  /.  Mr.  Attorney,  I  would  not  antiei-' 
pate  your  evidence ;  but  I  must  tell  you  by  die 
way,  yoor  evidence  anticipate  tbenaselves: 
And  this  fellow,  Knowles,  without  any  more 
ado,  has  proved  himself  an  errant,  notoriofis 
knave.  And  if  your  evidence  will  blunder  and 
spoil  themselves,  1  cannot  tell  how  to  help  it. 
I  knew,  as  soon  as  I  saw  the  deed,  that  tiiat 
was  Sutton's  hand ;  I  know  his  hand,  as  well 
as  that  you  are  Mr.  Attorney. 

Sol.  Gen.  Pray,  my  lord,  give  me  leave  to, 
ask  bim  a  question,  which  I  nope  may  dear 
all  this  matter,  for  it  is  plain  tlie  man  is  mis- 
taken. 

X.  C.  J.  Mistaken!  Yes,  I  assure  you 
very  grossly.  Ask  him  what  questions  you 
will;  but  if  he  should  swear  as  long  as  sir 
John  Falstaff  fought,  I  would  never  bdieve  a 
word  he  says. 

Sol.  Gen.  Did  yon  look  into  the  middle  of 
one  of  the  deeds  P — Knomles.  Yes,  J  did. 

Sol.  Gen.  Can  you  tell  which  you  looked 
into  the  inside  of,  and  which  you  did  not  ? 

Knowles.  The  lease  and  some  others  I  did, 
but  I  cannot  particnlariy  tell. 

SoL  Gen.  Then»  my  lord,  herie  is  the  case : 
Here  are  multitudes  ot  deeds,  and  a  man  looks 
on  the  inside  of  some,  and  the  outside  of  others ; 
is  it  posnble  for  a  man  to  spedc  positively  to 
all  the  particolar  deeds^  without  bemg  liable  to 
mistake? 

X.  C.  J.   Mr.  SoKcitor,  Ton  say  well ;  if  ha 
had  said,  I  looked  upon  the  outside  of  somoy  . 
and  the  inside  of  others,  and  wherever  I  saw 
either  on  the  outside,  or  in  the  inside  the  nama 
of  Stepkios,  or  MarceHusfitf ,  I  laid  them  by. 
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and  dioafffat  tbey  mif  bt  ooncern  my  lady  Ivy ; 
that  ha4  beeii  sometbingf.  But  when  he  oomes 
to  be  asked  about  this  particiihur  deed,  aud  he 
upon  his  oath  shall  declare  that  to  be  the  rea- 
son why  he  thought  it  belonged  to  Stepkins, 
because  of  the  name  of  Marcellos  Hall  on  the 
:  outside,  and  never  read  any  part  of  the  inside, 
when  Sutton  swears  Marceltus  Hall  was  writ- 
ten bv  him,  what  would  you  have  a  man  say  ? 

Sou  Gen,  My  lord,  I  nave  but  this  to  say  ; 
if  there  were  never  a  deed  delivered  by  Knowles 
to  myiady  Ivy,  or  Sutton,  where  Narcellus 
Hall's  name  was  written  on  the  backside  of  it, 
but  by  Mr.  Sutton  ;  I  confess  it  were  a  strong^ 
objection. '  But  where  there  are  other  deeds, 
and  a  great  many,  a  man  may  easily  be  mis- 
taken* It  is  impossible  for  any  man,  in  a 
multitude  of  deeds  that  he  finds  among  a  great 
jiarcel,  and  delivers  many  of  them  out,  to  take 
It  uponhife  memory  particularly,  which  he 
looked  on  the  inside  of  and  which  he  looked  on 
the  backside  or  outside  of. 

X.  C.  J.  Did  he  not  give  it  as  a  particular 
reason  of  his  knowledge,  tHatthey  bdonged  to 
my  lady  f  vy  ?  Foi'  wherever  he  saw  Maroellus 
HaU  or  Stepkins,  he  thought  that  belonged 
to  her. 

SoL  Gen.  Wherever  he  saw  those  names, 
that  is  either  in  the  inside  or  outside. 

X.  C.  /.  Under  favour,  Sir,  he  did  not  say 
so ;  but  positively  said,  he  knew  it  by  that 
name.  And  you  shall  never  ai^e  me  into  a 
belief,  that  it  is  impossible  for  a  man  to  rive  a 
true  reason,  it' he  have  one,  for  his  rememorance 
of  a  thing.. 

SoU  Gen.  I  beg  your  pardon,  my  lord  ;  as 
f  apprehend  him,  he  swore  he  looked  into  the 
inside  of  some,  and  the  outside  of  others,  and 
there  were  a  great  mafny  of  them. 

L.  C.  J,  And  I  beg  your  pardon,  Mr.  S<^- 
citor,  I  know  what  he  swore  as  well  as  any 
body  else :  if  indeed  he  had  sworn  cautiously, 
and  with  care,  it  might  have  been  taken  for  "^a 
slip,  or  a  mistake. 

Att.  Gen,  My  lord,  we  must  leave  it  upon 
its  own  weieht ;  but  we  are  not  oome  to  our 
title  yet :  1  nave  the  deed  in  my  hand,  which 
is  a  very  old  one,  and  therefore  needs  not  such 
exact  proof.  He  is  mistaken,  we  4o  own  it ; 
and  I  must  appeal  to  the  court,  whether  a 
man  may  not  be  mistaken  in  a  great  multitude 
of  deeds.      ^ 

L,  C.  J.  Well  now,  after  all  this  Lb  done,  let 
him  give  an  account  how  he  came  to  know 
this  to  belong  to  Stepkins,  or  my  lady  Lvy,  if 
he  can.'  J  speak  it  not  to  prejudice  your  cause, 
but  only  to  nave  the  truth  come  out.  But  for 
the  witness  that  swears,  it  may  affect  him  I 
assure  you.  Give  him  the  deed,  and  let  him 
look  upon  it — ^Look  upon  the  inside,  and  look 
upon  the  outside  too. 

Knowles,  I  believe,  my  lord,  upon  better 
consideratbn,  I  have  read  this  deed  bdToreAow. 

£.  C.  J.  Very  well;  and  yet  you  swore  the 
contrary  just  now. 

Knowles.  1  was  in  a  maze,  my  lord. 

Im  C.  J,'  I  am  sure  thou  sworest  wildly. 


Sol,  Gtm.  Pray  what  deed  did  yoatakeit  to 
beatfiisi?  • 

Knawki,  The  lease  of  138  years. 

L.  C,  J,  Prithee  read  it  now  to  us. 

Knowles  reads.  This  indantnre  nude  the 
SSddayofDec. 

X.  C.  J,  Between  whom  ? 

Knowles  reads.  *  Between  Maroellus  HaU  of 

*  Radcliff,  miller,*  of  the  one  part,  and  Jobm 

*  Carter,  oar-maker,  of  the  other  part,  wit* 
» nesseth,  that  the  said  Mareellus  HaU  hath 
'  demised,  granted,  aud  to  fiirm  ktten  to  the 
( said  John  Carter,  aU  that  wharf  lying  in 

<  Radcliff,  where  hUe  a  mill  stood,  caUed  Rat- 

<  cliff-miU.' 

L,  C.  /.  Can  vou  say  you  ever  read  so  mock 
before  ? — Knowles.  I  li«ieve  1  did. 

£.  C.  J.  When  was  it? 

Knowles,  In  September,  1683. 

L.  C.  J,  Then  you  read  it  before  you  shewed 
it  to  my  lady  Ivy  ? 

Knowles,  Yes,  my  lord. 

L,  C.  J.  And  you  (bund  what  the  contents  . 
were  by  readmg  P 

Knowles,  Yes,  my  lord. 

L,  C.  J,  Did  you  read  it  through  ? 

Knowles.  No,  I  did  not,  I  beUeve. 

L,  C.  J,  How  iar  do  you  think  you  read  ? 

Knowles,  As  far  as  I  have  read  now. 

L.  C.  J,  Did  you  find  any^  thing  there  of  the 
nauto  of  Stepkins  ? 

Knowles,  No,  not  in  that  I  did  not. 

JLC.J,  I  would  desire  to  know  of  you,  who 
it  was  that  came  to  my  lady  Ivy,  to  inform  her  * 
you  had  such' and  such  wntiuffs  P 

Knowles,  It  was  one  Mr.  Vicarer,  about  a 
trial  that  was  to  have  been  two  or  three  years 
a^,  at  the  bar  of  the  Court  of  King's-bencii 
here  ;  but  the  cause  did  notthen  go  on :  after 
that  Mr.  Vicarer  did  teU  my  lady,  that  one 
Knowles  had  a  great  company  of  writinjga 
that  were  Winterbum's;  and  she  desired^um 
that  he  would  please  to  taU^  with  me,  to  see.  if 
I  could  do  her  ray  kindness  or  service  in  any 
of  those  deeds,  fhe  first  time  that  I  saw  her 
was  the  2d  of  August,  as  near  as  1  can  remem- 
ber, and  then  I  told  her,  I  was  executor  t» 
Winterburn,  and  had  a  great  many  wiitmgs. 
Said  she,  do  you  know  the  hand  ot  Stepkins  ? 
if  you  do,  and  can  find  any  writings  that  relate 


to  Stepkins,  you  wiU  dome  a  great  kindne 
L,  V.  J.  Did  she  name  any  body  else  to  to 
Knowles.   She  named  one  Lun,   and  i 


Barker,  and  one  Holder,  and  sieveral  othen ; 
I  do  not  remember  aU. 

L.  C,  J,  Was  there  any  mention  made  of 
oneCoUetP— J&ipop/ei.  No. 

X.  C.  J.  Was  there  of  one  Donne  ? 

Knowles.  Of  one  Lun  there  was. 

L,C,J.  OfoneFecknamP— jKiuw^  No. 

I,  C,  J,  Of  one  May  f-^Knowles.  No. 

X.  C,  J.  One  Joan  HaU  ?^KnowUs.  No^ 

£.  C,  J,  Was  lliere  any  mentioa  made  of 
saky^9Xi?'^Knomles,  Yes,  there  was. 

L,  C.  J.  What  jaaO  did  she  speak  of? 

Knowles,  I  am  not  certain  whraier  any  HeA 
was  named  or  ne. 
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JK.  ^tm.  He  tays,  he  is«nre  there  was  of 
Sleakiiis,  and  several  otben>  but  not  of  any 

J^CJ.  fie  does  so,  Mr.  Attorney.  But 
■sir  (  woiiU  ask  him  this  question  ;  if  there 
nert  no  aiention  of  any  Hall,  bow  eame  vou 
t»  ftad  cmt  thai  this  lease  from  Marcellus 
fliA  So.Caffter  should  afioet  Stepkins,  or  my 
bdylvy? 

Aaovles.  My  hfrdi  i  willg^ve  you  an  ac^ 
coontofthat. 
Xw  €.  J,  Ay,  do  if  yon  can. 
Knowies.  This  was  at  the  first  time  that  I 
saw  my  kdy  Ivy;  that  this  discourse  was  be- 
tween OS  ;  npon  another  discourse,  at  another 
liEse,  Hall  wsa  mentioned  to  me. 

L,  C.  J.  How  many  names  did  she  tell  you 
ofatfrst? 
Kmowles,  1  cannot  remember  ihem  all. 
L.  C.  J.    He  remembers  as  punctually  as 
«aa  be  the.  3d  of  August  to  be  the  first  time 
that  ever  he  saw  nSy  lady ;  and   then  she 
spoke  In  bin  of  looking  for  writings' that  con- 
oemcd  Stepkins,  aadLun,  and  Barker;  and 
he  remembers  such  a  day,  the  fourth  of  Sept. 
1683,  he  found  tbe  deeds ;  but  he  will  not  give 
any  account  how  he  came  to  know,  by  Hall's 
name,  that  this  belonged  to  Stepkins.  *I  would 
fiua  know  when  you  first  heard  of  the  name  of 
the  Halls? 
Knawles.  It  was  all  within  a  month's  time. 
X..  C.J,  Who  was  it  first  spoke  to  you  to 
enanire  about  the  Halls  P 

Kmowles.  My  lady  Ivy  spoke  to  me  about 
Hall  when  I  gave  her  account  of  some  deeds  I 
had  found. 

'    L,  C.  J.  How  oiVen  did  you  look  over  the 
vnitinffB  ? — Knowlet.  Several  tiroes. 

£.  C.  X  The  first  time,  did  you  give  my 
^dy  Ivy  an  account  that  you  had  found  any 
thing  ? 

.    jSuml€$>  Yes,  I  gave  her  an  account  of  the 
lease  of  188  ;^ears. 
L.  C.  J.  Did  vou  find  nothing  else  but  that? 
KmovUs.  Yes. 

X.  C.  J.  What  did  you  find  else  ? 
•:    Knowles.  Several :  I  cannot  give  an  account 
4fall. 

X.  C  J.    Did  you  find  that  lease,  or  this 
deedfirst? 
Knowle$,    The  lease. 
X.  C.  J.  Wh^  did  you  first  find  this  deed  ? 
Knowles.  The  4th  of  September  1  found  the 
lease,  and  within  fourteen  or  fiHeeu  days  after 
I  found  the  rest. 
X.  C  J.  How  many  deeds  did  you  find  out  ? 
Kmmfletu  Half  a  score. 
X.  C.X  Who  was  bv  when  you  found  the 
'dsods  tbe  second  time  r 

KMfwleM.  When  I  had  found  the  lease  for 
128  yean,  I  laid  it  by,  and  looked  further  for 
other  things, and  fbuml  a  mortgage  which  con- 
jeemed  myself,  and  that  made  me  more  eager 
to  look  for  what  might  concern  me  besides ; 
that  I  vras  not  so  careful  as  I  should  have 
been  of  the  lease  of  138  years,  but  raized  it 
;jthewiitingsi^gua:  bat  I  told  my  Udy 


I  had  fimnd  such  a  deed  ;  and  she  xif  deied  Mr. 
Banister  to  hdp  me  to  find  it  agai  n . 

X.  C.  J.  Pxythee  answer  me  once  more. 
Whp  first  put  you  in  mind  of  looking  alter  the 
Halls  f—X»ofr;e«.  My  ladv  Ivy. 

X.  C.  J.  WasTany  body  by,  when  she  spoke 
to  you  to  look  after  the  Halls  ? 

Knowks.  Yes,  Mr.  Banister  was  by. 

X.C.  J.  Whoelse? 

Knoir/ef.  Seveial  of  my  lady's  servants. 

X.  C'  J'  Name  some  of  them  that  were  by, 

Knowles.  There  was  Mr.  Banister's  wife  aud 
his  daiig-hter  by. 

X.  C.  J.  What  day  was  it  my  lady  Ivy  first 
spoke  to  you  to  look  after  the  Halls  ? 

Knowles,  Within  a  week  after  I  first  saw 
her. 

X.  C.  J,  Was  it  before  yon  found  the  leatfe 
you  sp€^  off-^Knowles.  YeSfitwasbefin-e. 

X.  C.  J.  How  comes  itto  pass  then,  that 
you  did  not  find  it  at  the  first  looking,  which 
was  the  4th  of  September,  when  you  found 
that  lease,  yon  say  ? 

Att.  Gen.  We  must  lay  aside  the  testimony 
of  this  man. 

X.  C.  /.  Ay,  so  you  had  need. 

Sol.  Gen.  Pray  ieave  the  deed  in  coort,  we 
shall  have  Mr.  Neale  too  busy  with  it  else. 

Att.  Gen.  We  shall  desire  your  lordship 
to  consider  all  the  use  we  make  of  this  deed 
is  to  prove,  that  the  mill  was  removed  to  ano- 
ther place. 

X.  C.  J.  I  do  not  know  what  it  proves,  but 
if  yon  had  kept  your  witness  Knowles  in  the 
mill,  I  think  you  had  done  better  than  brought 
him  hither. 

Alt.  Gen.  Swear  Mr.  Banister  and  Mr. 
Clerk.  rWluch  was  done.) 

Sol.  Gen.  Did  you  examine  that  with  the 
roll.  Sir  ?  (Shewing  him  a  paper.) 
'  Mr.  Clerk.  Yes,  Sir,  I  did  examine  that  with 
the  book  that  Mr.  Nortby  shewed  me ;  I  think 
they  say  he  is  stewartl  of  the  manor  of  Step- 
ney ;  be  read  in  the  book,  and  I  read  the 
<to]»y  ;  and  it  is  a  true  copy  of  a  ^rvey  of  that 
manor,  taken  25  £liz. 

Att.  Gen.  I  heard  say  you  have  the  books 
■of  the  manor  here ;  pray  let  them  be  produced. 

Hr,  Williams.  You  are  merry,  Mr.  Attorney  j 
if  it  is  a  true  copy,  pray  let  it  be  cisad. 

Clerk   read*.]    *  The  Dean  of  St.  Paul's 

*  holds  freely  of  fee  or  field,  containing  by  es- 

•  timation — 

X.  C.  J.  Who  is  lord  of  the  manor  of  Step- 
ney now. 

Mr.  PoTt?is.  My  lady  Wentworth  is  lady  of 
the  manor. 

Clerk  reads.l  '  The  Dean  of  St  PauKs 
holds— 

X.  C.  X  This  bounds  it  on  the  East,  on  the 
Dean  and  Chapter  of  Paul's  lands,  and  so  doth 
you  no  ffood. 

Mr.  Williams. .  Lei  them  fo  on,  nay  lord. 

Att.  Gen.  With  submission,' these  are  onr 
exact  boundaries. 

X*C.  J.  Well,  goon. 

Att.  Gm.  WesbuJUgo  wi;  tad  with  sub- 
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mMoiitbeseboands  ezafldy  agree  witb  the 
bounds  that  are  set  by  the  act  of  parltameot 
Ibr  draiaiQg  the  manh.  Here  is  nothioff  that 
we  ean  see  that  they  can  claim  bat  a  mill  and 
bake-house,  and  they  are  all  bounded  on  the 
Westbt  ^all- Marsh;  and  the  Lynches  are 
bounded  in,  part  upon  the  North,  and  in  part 
upon  the  West ;  and  there  was  a  little  part 
ortheraarsh  did  run  into  the  North  bounds. 
But  now  we  shall  oome  to  our  evidence ;  and 
first  we  shall  shew  the  act  of  parliament. 


Which  bong  anno  22  H.  8,  was  read. 

Att,  Gen.  Next  we  shall  shew  Richard 
Hiirs  conveyance  by  mortgage,  to  Vivold  and 
Mmgo. 

Which  Indenture  of  Mortgage  was  read.    - 

Clerk  reads,"^  *  This  Indenture  made  the 
«ghth  day  of  November,  in  the  d2d  year  of 
our  soreieigo  lord  kin^  Henry  the  eighth, 
between  Richard  Hill  citizen  and  mercer  of 
London,  on  the  one  party,  and  Anthony  ¥!• 
▼old  and  Henr  v  Salvago,  merchants,  cif 

of  the  other  party  ;  witnesseth,  That 
where  the  said  Ricnard  before  time 

was  indebt^  unto  the  said  Anthony 
ViToM  and  H.  Salvage  in  the  sum  of  560/. 
^lawful  money  of  fingland,  whereof  there 
art  of  their  free  will  have  pardoned 

S80/.  The  said  Richard 

Hill  by  these  presents  All 

tiiat  moiety  of  marsh  ground  being  130  acres, 
lying  and  being  that  is   to  say, 

finom  Ratdifie  mill,  that  joins  to  the  Hilly 
Lynch  to  Ratdiffetown,  on  the  party  of  the 
Blast ;  4o  Grash  mill  by  the  |Iermitage,  on 
the  party  of  the  West;  on  the  highway, 
leading  from  London  to  Ratctiffe  on  the  party 
of  the  North ;  and  on  the  river  of  Thames, 
OB  the  party  of  the  South 

given  and  assured  to  the  said  Richard 
fiin,  by  authority  of  parliament 

in  the  97th  year  of  the  most  noble  reign 
to  have  and  to  hold— 
Att.Gen.  This  doth  vest  the  lands  in  iques- 
tioQ  with  others  in  Vivold.  and  Salvago,  as  a  se- 
cniitvfei'  ihdr  money. 

Sol,  Oen.  Now  we  shall  shew  a  lease  ftom 
Hill  to  Marcellns  Hall 

Ckrk  readt^l  '.This  indenture  made  the 
(  deventh  dayef  November,  in  the  d7th  yearof 

<  the  reign  or*  Qenry  the  eighth  ;  be- 
« tween  Kichard  Hill,  citiaen  and  mercer  of 

<  London,  of  tbaVne  pwrty,  and  MarceUus  HaJl 

<  of  Ratcfiife,  miller  of  the  other  party ;  wit- 

•  nesseth,  that  the  said  Richard  Hill,  for  the 
« sum    of  six   fwunds  of  lawful  money  of 

<  finsland,  to  him  in  hand  (paid,  at  the  en- 
^seaSng  and  delivery  hereof,  whereof  the 
•Mid  Richard    Hill  hereby  acknowledgvlfa 

*  himself  to  be  fully  satisfied,  contented  and 

<  paid ;  aad  whereof  he  doth  clearly 

<  aoqoit  and   discharge  the    said   Marodlns 

*  HaO,   his   executors  and  administratore  by 

•  these  pi^eseats,  hath  denused^  grsntedy  and  to 
"^     \  letten»  and  by  ibtewt  pi£mHi  4ofli  de- 


<  ttito,  grant,  and  to  htm  leu  uoCo^tfaesaid 

<  Marceikis  Hall  a  parcel,  of  muA^mnni, 
'  lying  and  being  at  the  East  end  of  the 

<  marsh  that  batts  on  Rateliffe  hUhr 
V  marsh  wall-bank,  or  watt 

*  belonging  and  the  well 

*  Shadwell,  containing  by  estimation 

<  eleven  acres  and  a  half,  more  or  less,  abutting 

*  on  Thames  wall,  on  the  party  of  the  South  | 

*  to  the  lands  called  the  Dean's  Lynches,  oDthe 

*  party  of  the  North ;  and  on  the  wall  that 

<  reaches  froip  the  Lynches  to  the  island,  by 
'  the  pond  on  the  west, 

<  with  all  the  foreland  and  soil. 

*  All  which  marsh- land  ia  in  the  parish  of  S(e- 

*  bnnheath  to  have  and  to  hold  the  mandi 

*  land  foreland  and  soil  to  the  said 

*  Marcellns  Hall,  from  the  feast  of  the  annuo- 

*  ciation  of  St.  Mary  the  Vii^n  next  oonung, 
^  for  thirty  and  four  years-r 

An,  Gen,  This  was  a  lease  made  to  thdr 
miller,  and  contains  ele^  acres  ami  half  an 
acre,  which  we  shall  shew  isjust  exactly  tbs 
contents  of  onr  had.  Next  then  we  shafl  come 
to  the  conveyance  made  to  Thomas  Stepkiaik 
which  will  bring  os  to  our  title. 

X.  C  J.  Read  the  reservation  of  that  lease. 

CUrk  reads,"]  <Yielduigand  paying  there- 

*  fore  yearly,  and  every  year,  unto  the  sud 

*  Richard  Hill,  his  executors  and  assigns,  three 

<  pounds  of  good  and  lawful  money  ot  England 
'  at  four  terms  of  the  year ;  that  is  to  say,  the 

<  feast  of  the  natiVity  of  St.  John  the  Baptist, 

<  St.  Michael  the  Archangel,  the  birth  of  our 
'  Lord,  and  Ajb  aimunciatbn  of  St.  Mary  tha 
'  Virgin.' 

Sc5.  Pemberton,  fPray*my  lord,  we  dears 
they  may  cive  some  account  of  this  lease, 
where  they  bad  it,  and  how  they  came  by  it 

Att.  Gen,  You  have  had  it  in  your  hands ; 
you  see  what  it  is. 

Serj.  Pemberton.  Yes,  and  therefore  we  de- 
sire to  know  something  about  it,  becanse  we 
find  Knowles's  band  to  it. 

Ati.  Gen.  We  can  give  you  a  better  aoceont 
of  it  than  you  think  for;  bat  that  will  let  you 
into  an  hoar's  wrangle  more,  which  is  all  yoa 
have  to  say  for  yourselves.  We  have  it,  dis- 
prove it. 

Serj.  Pemberton.  You  have  it  we  see;  but 
remember  yim  will  give  no  account  whwc  yjm 
had  it  But  then  we  desire  to  ask  Mr.  Koowlei 
aquestioo,  Whether  my  lady  Ivy  was  witti 
him — 

Att,  Gen.  My  lord,  we  desire  we  may  go 
on  and  sive  our  evidence  in^e ;  ^^J'^Vt, 
hin  break  in  upon  as,  and  take  «p  •J**^ 
hoarin^arreUmg  with  our  witness.  When 
we  hear  them  in  &eir  time  ofier  to  kopeM^tbe 
validity  of  the  deed,  then  wilibeour  tinieto 
justify  it ;  and  I  doubt  not  but  we  shall  givf  * 
OBlis&ctory  account  of  it  Pray,  wiU  yon  r^ 
an  iooovmt  of  the  deed  you  snapped  op  thelM 

time?  __muik 

L.  C.  J,  Nay,  nay.  Gentlemen,  ^"^ J^JJ? 

take  up  oortime  in  year  dialogues  tw  iw; 

h«ito«    Do  yea  not  ifakrltotit  whI  we^Ji 
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^evea  acvip  u»d  #  Mfof  ^wsbrtep^a^,  ja 
tbe  holdiiig  0r  Ufaradlofl  U«Jl,.|n4ler;  m4 
and  also  the  bank,  mt  walUflood  ot  ^onil,  «d# 
ioioff  Wetloo  ib^  said  ekvepr  aoraa  i^  a 
Ball,  oQiitauiing  brastknatioo  of  oiaasure  tw 
aorcs;  aiidalK»alltUatpanB6ll«lediviitediitta 
two,  uid  DOW  late  IB  the  teDuv^  of  BicUwnA 
Hill,  bntolHery  oontainhi^  hj  estiniataoD  of 
Bwafure  w  aopia;  and  also  ,aU  thai  paroel 
West,  a^ioiniitftolbeaizacits,  wliioUIiba 
said  Richaitl  Uul  lioU  io  my  own  hs»d  ; 

and  also,  tbal  is  to  saj,  aU  thai 
paiosl  with  the  baidc  or  wall 
island  aftd  pond,  eoptaining  by  ostimatiim  af 
ineasare  five  acres;  whkhlastthifteaBiloiiisi 
bought  of,  and  had  oonreyed  lo  me  aod  i^y 
heira,  firoih  one  John  8t.  ill 

which  four  -and-ftwenty  acres  and  a  h^lf,  more 
orless,  ofmarah-land^abnttethontheTbaBiea 
wall,  on  the  part  of  the  South.;  itq  the  iMda 
of  the  dean'  and  ohapter  of  t^e  eathndral 
church  of  fek.  Poul,  called  thef  Lynehes,  on 
the  part  of  the  North  ^  on  tbe  uforeasid  ii^l, 
on  ttie  part  of  the  East ;  and  en  twenty  adres 
of  the  asid  Thomas  Stiukina,  on  tiie  part.of 
if  Iht  ~ 


hath  been  read  for  the 

_ jCy  and  is  maiked  80. 

4U.  Gm.  It  has  betti  twice  read  before. 
L,  a  J.  Well,  will  yego  en,  Oentiemen? 
S$L  Gem.  Tbea  we  shall  shew  this  deed. 
psllBdsU 

Cierk.  This  isaleo  marked  to  hare  been  read 

twiee^    (Iteds)  lliis  is  dated  16  Apr.  in  the 

M  year  4yf  king  JEdwasd  the^. 

^  Ta  an  fiutfainl  people  to  whom  thia  present 

«  wrilinipsMl  ceaae,  1  Bichard  Hill,  aiticen 

*  snd  Rieroer<rf  London,  send  gvaetiag  in  otur 
<  IiardGodnreriMting.    Knowyethail,  the 

*  said  Bichltfd  Hill,  for  the  sum  of  one  hundred 

*  and  thktjhsounds  of  lawful  money  of  £og- 
«J«a4»  by  Themaa  Stepkins,  alias  Stipkin,  of 


'  the  parCsh  of  SL  Mary  MatfeQon  alias  White- 

*  chayel,  in  the  county  of  Middlesex,  btfar- 
<  liraw«B»  wito  me  the  said  Richanl  Hill  id 

*  hmid  f«id,  wherewith  Leenfeas  myself  to  be 

*  well  wqd  traly  satisfied*- 
L.  C.  J.  Upon  whose  aceeont  is  it  that  my 

bs^ber  Cir^Slory  comes  here  ? 

Seij.  Stringer,  My  lord,  Mr.  Baron  Gregory 
«EVa4lau«ed  by  the  plaintiff  to  be  here  ;  and  as 
soon  as  we  come  to  ourveply^  we  shall  aak  him 
seme  qnestiiMio :  if  he  plmiie  to  stoy,  we  will 
dispatAhimaosoonas^yccan. 

Att^  Gen,  Nay,  rather  than  trouble  Mr.  Ba» 
nntf^fltay,  we  yMld  heriioidd  beexammed 


Bar*  jCxr^gory.  I  am  not  in  so  much  haste, 
jay  lord,  bat  I  can  stay  awhile,  and  not  break 
in  npon  the  middle  m  an  eTidenoe  for  me. 

X.  C.  J.  If  you  please,  they  consent  yon 
My  he  cxamwed,  and  they  may  be  hmg. 

Bar.  Gregory,  I  would  not  interrupt  the 
)af  efmeuae. 


L.  C,  J.  Nay,  wewdltafceyonatyoorword; 
but  if  it  b^  long,  remember  we  would  haTe 
eased  you,  but  you  complimented  yonmelf  out 
of  it;  ffowynnareliketo  abideby  it  a  while, 
I  mmxr^  yen,,  brother. .  Go  on. 
derk  reads.]  <  And  do  thcreibre  aefoit  and 
nemgate  the  said  Thomte  Stopkina  alias 


hiVrk 


Stipkin,  his  .  hare  given^  eu- 

feoSScd,  iNiU«  grantad,  and  by  this  my  nMent 
writiDgemtiirmad,  aU  those 

my  four-and- twenty  acres  and  a  ^balf  of 
mifeh-iand,  mnpamad  by  the  rod  or  pole, 
lying  in  Wapping-marsh 
Tfavee  aerea  of  which  are  lying  adjoining  on 
die  west  side  <rf  tbe  mill  thnt'bntta  upon  the 
binbv  w  way  kadhig  to  Raoelitttown, 
~  iUtdiff^miU,  with  the  bank  or  wad 
thereunto  bekmging,  and  the  well  adjouting 
to  the  way  that  goeth  np  to  the  Lynches, 
milbMl  Jbadwell,  lyingin  the  £ast  end  of  the 
marsh,  and  all  the  next  piece  West  a4|einiqg 
totlha.aame^  josntoining  by  estinMbtion  one 
acre,  and  the  nond  and  two  acres  adjoining 
on  the  West  sida,  sixasMfl  lyio{f  in  the  bot- 
ItDiii  of  the  Utty*  Lynches,-  adjombg  North 
west  on  the  wall  f  .      ^.        •     - 

chcsto  the 
YOU  X* 


macheafrem^he  Lyn- 
tiM.pQai.    AU  aAftich 


the  West.  And  -also  all  ih^  Thames  bank  or 
well,  belonging  to  the  said  iiMir'rand-twniity 
acres  and  a  hiUfof  maisb-land;  which  saw 
piece  or  parcel  of  wall  doth  abutt  on  the  Sonth 
endoftheiaid  onpait 

of  the  East,  and  on  the  bank  or  wall  in  the 
oecdpyingof  Wilham  Knefet,  on  theparfrof 
theWeM.  AlllFhioh  martb-tand,  bank  or 
waU  are  in  the  east  end  of  Wapanr  flMrsh» 
abuttm^  en  the^  aforesaid  bill  and  holy  bafd^ 
a£wesKid,  in  the  way  leading  to  thetowtief 
Ratdiff  afotesaid.  And  which  foui-Md- 
twenty  acres  are  partand  panel  of  one  hiKH 
dred  and  thirty  acres  which  Iraa 

heretefbrecenttnnaHy  fiMr  the  asost  part  6f%t' 
flown  and  drowned  with  the  wMer  of  the  rtrer 
of  Thames ;  and  all  and  smguter  me»uages» 
cottages,  houses,  edifices,  orehazds,  tofts   • 

loreland  and  soil,  which  were  the  said 
ThoiAas  Stopkins's  beftre  the  orevflowin^ 
and  all  and  siognlMr  messnages,' 
edifices,  cottages,  cellars,  soBan,  ef - 

charda  woisda add oaderwooda,  aniall 

other  tife  rest  of  my  hereditaments,  whatsb- 
erer,  in  the  parish  and  maim:  of  Btcyney,  ht 
the  county  of  Middlesex.' 
Ait.  Oen.  Now  we  shall  prodace  m 

fiomStrnkini  to  MireeUns  HakL 
fieri;  PemiferUm,  I  hc^  they  wttl.  give  i 

account  of  this  deed  first 
Att.GmL  Wheayou  say  any  thii^^  i  _ 

it,  Mr,  fierjeant,  we  will ;  but  we  desire  hoir 

to  M  en  with  our  evidence.    Head  that  deed; 
Cierh  readii.]  iliis  has  bean  read  before,  add 

is  marked. 
^  This  Indenture  made  the  90th  day  of  April, 

( in  the  sixth  ynar  of  the  re^  ofour  sorereign 

<  lord  fciag  £dward  6,  by  the  mce  of  jQod 
'kiogoffingland,  Fran^  aodlrehuid;  be- 
^twixt  Thomas  Mtepkins,  otherwise  8dpldd«. 

<  of  tbe  parisfa  of  St.  Mary  Matfidlon,  in  the 
•county  of  MidAmsB*^    ' 
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lMflr-bi«ir«r,ortlieoiiepart ;  andMBrcdlas 
Hall  of  RatdiflT,  miU«r  of  the  other  part ; 
witnesMtli,  That  the  fttid  Thomas  Stepkins, 
odienvise  Stipkin,  Ibr  the  sdm  of  50/.  of 
lawful  money  of  Ensluid,  to  the  said  Thomas 
fitepkins,  otherwise  Stipkui,  by  the  said  Mar- 
eelhis  Ball  «t  the  enseaKoff  hereof,  well  and 
truly  peid'afeid  satisfied,  and  of  the  same  doth 
clearly  acquit  and  discharge  the  said  Mar- 
oellas  Hall,  his  ezecvtors  and  assies,  and 
eyery  of  them,  by  these^irsseiitshath  demised, 
fftaiiled,  betaken,  and  to  ftmletten  ;  and  by 
these  presents  doth  demise,  prant,  betake, 
■iftd  to  htm  lett  onto  the  said  fifarcellus  Hall, 
aH  those  his  parcels  of  roarah-laDd  lying  and 
joining  en  the  west  side  of 
hilly  tank,  or  way  called  Ratdiff-way 

snd  the  well  adjoining'  to  the  way  that 
ffoeth  np  le  the  Lynches,  called  (Shadwdl, 
fyini;^  in  the  east  end  of  the  noarsfa,  con- 
taming  1^  cstimatioa  of  measure,  three 
acres  and  a  hnlT,  and  all  the  next  piece  west 
n^ioining  to  the  same,  eontaining  bv  estima- 
tion of  measure,  six  acres  and  the  pond ; 
and  two  acres  adjoining  on  the  west  side  of 
the  six  acres,  lyin^  on  the  bottom  of  the 
hilly  Lynches,  aiNominji^  north-west  on^ 
waU,  which  rearaeth  from  the  Lynches  to 
the  island  by  the  pond;  all  which  eleven 
acres  and  a  half.  Utile  more  or  less,  abotteth 
•n  the  Thames  wall  on  the  party  <rfthesoadi ; 
to  the  Deen  and  Chapter  of  the  cathedral 
churoh  of  St.  Psal,  called  the.Ljrnches  on  the 

P  of  the  north  ;  and  on  the  wall  by  the 
en  the  par^  of  the  west ;  andano  all 
the  Thames  wall  belonging  to  the  said  eloFen 
acres  and  a  half  of  meadow  or  marsh-land : 
which  said  piece  or  parcel  <^  bank  or  wall 
doth  abun  on  the  south  end  of  the  afore- 
said hilly  bank,  or  way  reaching  to  the  east 
tide  of  It,  which  leadetfi  to  Ratcliff  town  on 
ihe  party  of  the  east,  and  on  the  watt  in  the 
ooenpation  of  John  Evcrard,  on  the  party 
of  the  west,  and  also  ill  the  foreland  and 
soil  down  to  the  low  water  marie  of  the  ri»er 
Thames  belonging  to  the  premises:  all 
which  in   the  east-end  of 

Wapping  marsh,  abnttbg  on  the  aforesaid 
mill,  and  the  hilly  bank,  or  way  leading  as 
albreiaidin  the  parish  and  manor  of  SteEon^ 
heath  otherwise  Stepney,  in  theoountv  of 
Bliddleasx^  and  now  in  the  holding  of  the 
said  Maroellos  Hall,  to  have  and  to  hoM  all 
the  said  pareeb  of  mardi-land,  foreland  and 
soil,  and  every  part  and  parcel  thereof,  to  the 
said  Marcellus  Hall,  his  exeeutsn  and  as- 
signs, ft<um  the  feast  of  the  aannndatioa  of 
8t.  Mary,  the  Yirgin,  before  thedatehem* 
of  to  the  end  and  teim  of  1S9  years,  thence 
next  ensuing,  yielding' — 

Sol.  Gen.  Bead  ihe  Proviso. 

L,C,J.  Read  tiie  reservation  o^' the  rent. 

Clerk  reads.]  '  Yielding  and  paj^int  there- 
«  fore  yearly  for  the  sama,  to  the  said  Thonuis 
<  Stepkins,  his  heirs  and  assigns,  one  pepper- 
^  com,  at  the  foast  of  the  anpnaciatieii*- 

Sol.  Gen.  Now  Mad  thftPkovwa. 


Cferft  reads.]  «  And  the  said  llaradlas  Hai 
for  himself,  his  executors  and  assigns,  csr^ 
naateth  and  gpanteth  to  and  witt  the  ssid 
Thomas  Stepkins,  his  heirs  and  assigns,  thai 
he  the  said  Maroellus  Hall,  his  executors  and 
assigns,  shall  and  will  bear  all  manner  of 
charges. — And  it  is  further  covenanted, 
granted,  and  agreed  between  the  said  parties, 
that  it  shall  not  4ie  lawful  for  the  said  Mar- 
ceUus  Hall,  his  executors  or  assigns,  to  alien- 
ate or  assign  this  present  term  of  yeats,  or 
any  part  thereof,  withont  the  special  lieeaoe 
and  consent  of  th^  said  Thomas  Stepkins,  his 
heirs  and  assigns.' 

Mr.  Williami,  Pray,  my  lord,  will  you  give 
me  leave  to  ask  a  question  of  Mr.  Banister? 

Alt.  Gen,  My  lord,  he  has  not  been  en- 
mined  yet ;  they  cannot,  under  fhvour,  aikbim 
any  questkms. 

Mr.  Williams.  You  have  sworn  him,  and  so 
he  is  under  an  oath,  and  we  aaay  doobtlesi  ex- 
amine him  as  your  witiieos  to  this  deed  that  voa 
have  read.  Is  that  yourname,  Sir?  (bhewiDg 
the  deed  of  16  ApiiL) 

Banitter.  This  is  my  name  written  by  my 
own  hand. 

Mr.  William.  When  did  yon  write  your 
hand  there,  Mr.  Banister  P 

Banister,  The  16th  of  April  1689. 

Mr.  WiUiomi.  Pray,  Sir,  kiok  npea  k 
again. 

Banister,  Thisismy  hand,  aadi  writitmy* 
self  when  the  deed  was  found  ;  Iwritapiper 
of  such  deeds  as  were  fbund  at  the  sane  in- 
stant of  time. 

Mr.  William.  And  you  writ  it  when  you 
fbonditP 

Banister,  I  writ  that  name  at  that  iastaBl 
oftime. 

Serj.  Pemberton,  When  was  it,  do  you  sa^ 

Banister.  The  16th  of  Sept.  1689. 

Mr.  Williams.  Are  yea  aiire  of  it  f 

Bamister.  Yes,  I  am  sura  of  it 

SeQ.  Pemfter/oii.  Justs.now  ft  viftf  ApriL 

Bamster.  It  wasia  Septensber,  1689.  I  writ 
this  paper  at  the  same  tiflse. 

L.C.J,  Whefe  did  you  write  thisaameta 
thisdeedP 

Banister.  At  Mr.  Knowlcs's  house. 

X.  C,J,  When  was  the  inttime  thatyoa 
sawthatdeedf 

Banister.  The  vesy  saiM  day  that  I  wift  ay 
name  on  this  paper. 

X.  a  j:  Didliefiadtiie  dead,erya«r  Let 
me  eee  it.  (Whieh  was  dssie.) 

Banistat.  He  had  fiwBMi  thai  < 
hut  had  mislaid  it,  and  desiBsd  my 
to  finditagain* 

X.  C.J,  Where  did  you  fioditf 

Bamster,  la  a  gairat  in  Mr.  KaoaMl 
house^ 

Sid,  Gen.  Were  diere  Ml  a  gnat  mavf 
deedatheref  *  ^ 

Banister.  Yes^tiisaeweraaffrtwtmanf. 

JLC.J.  Pkythae,kioki9aail«giimlBl 
eonrider  ivhat  thao  aayest. 

Anjilir,  Tbrnhmg  i 
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X.dJ.  V«ly#«ll;  and  how  came  thy  9ttiM 


BMiMffr.  TUik  the  very  deed  I  loekadupon 
atthit  tine. 

JLC.J.  Where  did  yon  ftnt  see  tfaatUeedf 

Bmmster.  I  tris  at  the  fiidinsT  of  it  in  a  ger- 
nt  at  Mr.  Kaewles's  hovae/  ^ 

X.  C.  J.  That  was  in  Sept.  1682  ;  yoa  say. 

BaatHer.  Yes.  id  Sept.  168S.   I  never  saw 

£.€./.     Pftiy,  who  are  parties  to  that 


Mr.  WUlumu.  My  k»d,  it  is  the  pnrehase  <^ 
the  bheiilanee. 


X.  C.  J.  It  is  so ;  and  how  should  that  oome 
Id  he  in  the  possession  of  Knowles  ? 

Bsmler.  I  never  saw  it  before  that  time. 

JLC.J.  Readitsffsin. 

Ckrk  reads.]— This  is  dated  the  leth  of 
AprB,  in  the  sixth  year  of  £dward  the  sixth. 
« To  all  fiuthinl— » 

SoL  Gen.  Certainly,  my  lord,  he  is  under  a 


L,  C.  J,  Ay,  80  is  he  sore  enough^  hut  a  very 
ftnl  one  upon  my  word.  Hut  let  us  seo  if  we 
can  bfing  him  outof  it.  Mr.  Banister,  Jet  me 
adcTonaqnestioo. 

Bnisttr,  Yes,  my  lord,  if  you  please. 

X.  C.  J.   Then  pray  mind  what  I  say,  and 
csnsiderof  it.    The  16Ui  of  September,  1682, 
was  the  time  thatyou  went  on  purpose  to  lo<d( 
I  at  Mr.  &iowles's  house  P 

I  was  there  on  the  7th  of  Septem- 
ber, and  that  was  the  firstday  that  ever  I  came 
mto  Mr.  Knowlss's  bouse  in  my  life. 

X.  C  J.  There  were  some  deedsj  it  seems, 
thst  Mr.  Knowlcs  had  found  before? 


So  Mr.  Knowies  said. 

X.  C.  X  What  became  of  those  deeds  he 
had  found  befoief 

JBosM/er.  As  he  told  me  he  had  mislaid  them. 

X.  C.  J.  And  when  did  you  come  to  have 
an  aoooont  that  he  had  found  those  deeds  first? 

Bsmifer.  It  was  after  I  had  paid  him  3/.  for 


X.  C  X   When  was  the  first  time  that  he 
spoke  of  it? 
Boaigter.  It  was  the  fifUi  or  fourth  of  Sqp- 


X.  C.  J.  And  whan  did  you  first  go  thither  ? 

Bmmsier.  On  the  7th  drSeptemher,  he  de- 
ared  me  to  eome  and  help  Ikim,  and  assist  him 
b  finding  out  the  deeds  that  he  had  nuslaid. 

X.  C.  X  What  do  yon  know  of  this  deed? 

Bsntf^er.  We  found  one  deed — 

L.CtJ.  Look  upon  that  carefidly,  is  that 
7«nr  hand?— JB^nif<€r.  That  is  mv  hand. 
.    X.  Cf.  X  Do  you  remember  when  you  pnt 
jear  hand  to  that  deed? 

Bsauler.  The  pa|«r  i  hsTO  in  my  hand  waa 
VEitten  at  the  aame  time. 

X.  C.  J.  Look  upon  that  paper,  and  consi- 
der it  weO ;  and  now  tell  us  whether  yon  found 
te  deed  first  or  Mr.  Knowies  ? 

JBaaister.  Mr.  Knowies. 

X.C.X  Now  look  imeiiity  and  kwk  upon  it 
cmfidty,  whcB  wae  it?. 


Bmiiitr.  This  deed  oawe  iniomy  hniida  Oi* 
same  day  that  I  writ  this  note. 

Ait.  Uin,  My.kMd,  we  desire  we  may  goon 
with  our  evidence,  and  not  have  them  break  in 
upon  us  to  examine  any  such  thing  till  their 
time  comes ;  if  they  have  any  thing  to  otjaot 
against  our  witnesses,  let  them  tate  Uleir  time. 

Serj.  Pemberton.  Mr.  Attorney,  we  are  very 
regular  sure  in  what  we  do ;  you  produce  a 
deed;  and  we  desire  an  account  how  you  cama 
by  that  deed ;  and  flndmg  Mr.  Banisler'snaaie, 
who  is  your  witness,  abd  sworn  by  yon,  wnt 
would  know  of  him  what  ha  knows  of  it. 

X.  C.  J.  Ay,  ay,  let  truth  oome  out,  in  Ged'S' 
name.  Look  upon  it,  Mr.  Banister,  once  ipors. 
What  say  you  to  it? 

Baniiier,  This  is  the  same  deed,  and  my 


X.  C.  X  Upon  your  oath,  Sir,  whstt  didyoa 
first  see  that  deed? 

Baniitcr.  This  deed  I  saw  the  7th  of  Sep-. 
tember,  1683. 

X.C.X  Where? 

Baniitcr.  In  the  garret  at  Mr.  Knowles'a 
house. 

X.  C.X  Did  yon  find  it  first,  or  Mr.  Knowlea? 

Baniiter.  I  cannot  tell,  it  may  be  I  might. 

X.  C.  X  Are  you  sure  you  then  put  your 
nkme  to  that  deed  ?    ^ 

Banitter,  I  did  put  my  hand  upon  thjs  same 
deed  the  7th  of  Sept  1682. 

X.  C.  X  Ptythee  look  upon  it  again,  and 
look  very  cardully  upon  it.  [Wbi(£  he  did 
for  a  good  while  together.]    ' 

X.  C.  X  Now  look  upon  your  nofta  again. 

Att,  Gen.  Prav  do  so,  and  peruse  it  oarO' 
fully,  and  s^  whether  that  deed  be  m  yomr 
note. 

X.  C.  X  Nay,  good  Mr.  Attorney,  let  uii 
have  no  directions.    W  hat  say  you  ?  . . 

Banitter,  I  set  my  hand  to  several  deodi 
that  I  found,  there,  to  some  writings  on  the 
7th  of  September,  and  to  others  on  the  16th. 

L.C.J.  Now  tell  us,  which  of  them  it  was 
that  thou  didst  pnt  thy  hand  upon  this  deed? 

Baniiter.  I  believe  it  might  be  the  7th» 

X.C.X  Didst  thou  not  see  that  deed  befea, 
the  7di  of  September,  1683,  upon  thy  oath  ? 

Banister.  No,  never. 

X.  C.  X  Who  was  with  you  when  you  fiiit 
found  that  deed? 

Att.  Gen.  Ptay  my  lord,  let  this  note  ha 
read,  and  that  will  dear  all. 

X.  C.  X  No,  by  no  meana,  Mr.  Attorney ;  ha 
may  make  use  or  what  notea  he  pleases,  to  re- 
fresh his  own  memory ;  but  we  will  never  sup* 
porter  prop  up  a  PfQQrr  at  that  rate,  I  asaure 
you.  by  a  note.  Was ,  Mr.  Kaowles  with  you 
whoi  you  found  that  deed? 

Banieter.  He  was. 

X.  C.  X  Do  you  take  it  upon  your  oath  that 
that  deed  waa  fi>nnd  the  7th  of  September, 
1689,  in  the  garret  at  Mr.  Knowlca's  house? 

JJofiii/er.  1  cannot  tell  which  of  the  two  it 


was,  the  seventh  or  the  sixteenth. 

X.C.X  Waait  on*  aC  the  tw«i  upon 
oath? 
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:.  JBMMiltr..  It  wa^MMof  the  tiiro, 

X.  C.  J.  Now  call  Mr.  Knowte*  Mb. 
•  Mt.  WiiUams.  Tliereliek,iiiy  lorai;  if  your 
Jovdsbip   pleBM   to   look   ufKNi   the  deed^ 
Siabwlei*s  nftine  was  to  it  liketvioe)  bat  scrapod. 
out. 

X.a  J.  IfoD,  we  will  oik  him  about  it^ 
^it,  Mr.  BoDioter  poaitirely  oweoithbe  woo  at 
the  finding  of  this  deed.  What  say  you, 
Knowks? 

.  Knot»l€8.  1  know  no&iiig  of  il,  my  name  is 
aottiTit. 

Mr.  Wiiliamt.  Was  yo«ir  nffine  em  to  it»  or 
iM)tf — Kruwies.  Nojoeror. 

Kr.Dobhim.  But  it  was  to  il,  al  the  trial  in 
Michaelmas  term. 

JL.  €,  X  Did  yen  set  your  name  to  all  the 
deeds  you  found  in  the  garret? 
'  ibumle$.  Yea,  I  did. 

X.  C.  J.  Upon  your  oath,  ]bms(ef,'did  yO« 
■01  yournamo  to  aqr  deedBi  that  be  did  not  that 
were  found  there? 

Banister,   1  belioTe  I  might  do  so,  I  would 
not  swear  punotually  to  H. 
X.  C.  J.  Was  he  with  you  ? 
Bowitler.  He  Was  with  me  lathe  very  same 
chamber. 
Knocks f  I  do  not  know  that  erer  I  put  my 
'  hand  to  that  deed  in  my  life. 
'  X.  C,  J,  Did  you  erer  see  that  deed  ? 

KnowUs.  I  cannot  say  1  did;  I  remember 
Mhiitarofit 

X.  C.J,  t  ask  you  once  again,  uliea  you 
found  this  deed,  was  he  with  you  ? 

BoHiif^r  Yoo,Sir. 
-  X.  C.  J.  You,  Knowles,  did  you  erer  trust 
Wtt,  to  took  and  search  any  deeds  m  your 
garret,  but  when  you  were  by  yourself? 
'   KfMn»/tf».  No,  roy  lord. 

X.  C,J,  Then  1  wouM  ask  you  upon  your 
60b,  bocamie  yon  are  the  pertons  th«t  had 
Aese  deeds  in  your  custody ;  was  there  any 
deeds  delivered  out  of  yoitr  hand  ^at  you  did 
hot  set  your  hand  to  P 
Mn&»l€t,  I  beltefelhei*e'was  neyer  any  one. 
X.  C.  J.    How  came  this  deedj  which  he 
wn^hofs  watf  Ihund  there,  not  to  hare  your  hand 
to  itf      .         . 
Knowles.  I  do  not  know  Aat  erer  I  saw  it. 
Ait,  Gen,  Dl^  Mr.  KnowW  say  he  was 
looking  for  deeds  of  his  own  concenr,  when  he 
Ibuttd  the  tet  deed? 

Banister.  He  did  say  he  had  looked  before, 
and  bad  fbnnd  some  of  these  dieeds,  and  then 
misMd  them,  and  ifeshed  my  assistance  to  find 
them  again. 

X.C./.  What  did  he  say  to  you  at  Urst? 
Btmister,  He  said  he  bad  been  spoken  tmto 
by  my  lady  Ivy,  to  look  for  deeds  that  might 
^  concern  her  ancestors,  and  he  bad  found  some ; 
fcttt  finding  some  also  that  concerned  hhnsclf, 
he  had  tnishdd  my  lady's,  and  desired  me  to 
help  him  to  find  them  again. 

X.  C.  /.  What  employment  have  you  under 
toy  lady  Ivyf 
Mamsttr,  I  am  herrent-gatfaefer. 
L.C,J.  Her  bailifi;  I  auppoae:   But  no# 


yoQ  SMdk  of  vshat  mf  My  lay  dadhoA  of 
Knowles,  I  would  ask  you  a  ipiestion,  taal  il 
ili|i  out 'Of  my>^  m^asonii,.wiM  you  prasart  at 
any  time  when  my  lady  Ivy  spoh»  to  MN 
Knowles  to  IhhA  after  any  doeda  r     ^ 

JBoatirsr.  Yea,  I  was. 

X.C./.  Ftoy  toll  an  wfanaff  deads  Aodi« 
sind  him  tolook  f, 
.  Bankiet.  Tho^deois  he  said  he  had  miiiaiil. 

X.  C.  X  What  were  they  ? 

Mamster.  The  deed  of  l&chard  HiH,  ttidthe 
deeds  belonging  to  Stepney  and  ShadweD.     '' 

r.  C.  XWhat  names  did  she  nnehtisa  to 
him,  that  she  would  have  looked  after? 

^M^^.  She  did  mentkm  somo. 

X.  C.  X  Upon  your  oath,  did  shomeaM 
any  deeds  Boade  by  Dr.  Donne,  dean  ef  4aL 
Paul's  ?^Bafiu<er.  No. 

X.  C.  J.  By  one  May,  dean  of  8t.  PaoPs? 

Bonif^er.  No. 

X.  C.  X  Was  one  Lan  named  ? 

Bmisier,  No» 

X.  C.  X  Or  one  Holder?  < 

Btfii^f^.  Notthatl  kaowol 

L.C,J,  Did  she  menlioii  one  Joan  HsDf 

BaniHer.  I  do  not  know  that  m  Is^ 
Ivy  gave  particular  order  for  any  of  tbeii 
names. 

X.  C.  X   Did  she,  upon  yow  oath,  aame 
Marcellus  HaU  to  yod  P         • 
•    BaaM^er.  No,  my  tord. 

X.  C.  X  Upon  your  oath,  &iowle8,'intf  S<A 
he  by  when  my  laxly  named  Marodhis  BaX  to 
your-^ITfiotf/eii.  lie  was,  my  lord. 

Banister.  I  did  not  hear  my  hdy  name  M 
name  at  all. 

L.C,J.  No;  he  heard  her  give  order  for  06 
particuUir  deeds,  neither  for  HMder,  nor  Ins, 
nor  Marcdlm  Hall,  but  only  coneemtog  Sltf- 
ney  and  Shad  well. 

Sir  Edw.  Herbert.  Bimister,  did  he  smT  be 
had  before  found  them,  and  mislaid  them  ? 

Banister,  yes. 

Ait:  Gen.  Upon  your  oath,  what  Md  dp 
you  take  that  to  be  which  b  produced  f 

Mr.  Powii,  Can  you  read  ft,  yea,  or  no? 

X.  C.  X  Mr.  Powis,  do  you  think  mv  ll^T 
Ivy  sent  Banister  to  look  after  deeAi  IM  he 
could  not  read  ?  that  were  very  pretty ! 

'Att.Gen.  What  deed  do  yon  take  it  to  be? 

8^.  Gen.  Let  me  ask  you  one  que8tida,ifr. 
Bemeter ;  Did  you  ever  oet  your  band  to  anjr 
deeds  that  were  not  found  at  Mr.  Kdowles't  f 

Banister,  Yes,  I  have. 

Mr.  Luitoich.  Upon  what  Obcasam  M  yoa 
put  your  hand  to  them  ?  ^  ^ 

Banisttr.  Because  they  were  andeatdwh, 
and  I  was  to  look  out  where  the  handi  were 
that  they  did  concern.  ^_^^ 

Att.  Gen.  Pray  now  answer  my  3"«*"™ii 
look  upon  it,  and  teH  me  what  deaf  ^  T^ 
take  it  to  be?  ^      ' 

BahisUr.   Itisft  deedofsale  toStepkb^- 
X.C.X   Itisso,yoti«reiitttherightofin 
and  now  upon  your  oath,  where  did  yoanno 
that  deed  of  safe?  ■        . 

Bonii^er.  My  hand  istoil^  attdtbi»is««e 
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iM  gwM}  at  Mr.  KiMirkiB^f  homo. 
L. C /.  fie  has  wid  A^y  1  fcnoiriloe lioW 


Ait,  Gtn,  He  is  not  himsdr. 

L.  C  /.  Hew  ott  f  help  that,  Mr.  ilttor* 

Bey?  But  what  he  says,  is  plain. 

'M,Oem.   PnyvMoTtr  the  note  yod  have 

in  yoar  hand  to  yonrsdf;  and  rmemist  dL  the 

*mh  thai  «re  pttticDisrly  thet^eb  cootahied.  . 

£.€./.  Lc«  him  md  bis  note,  (which  he 
M),  and  now  ttfc  Mot  what  yon  wfll. 

J^.  Geit.  Istifereany^feedof  thel6thof 
ipriF,6  Bdw.  0.fh»niflfllto8tBpkins,inthtt 
note?  *^      ' 

1^  C.  7.  Tlritc  is  no  fSir  qnestion,  Mr.  At- 
totncy. 

Mi.  Gen.  With  your  fkvom-,  my  lowf,  I 
conedre  it  is ;  for  tbtt  wiD  make  ic  plain  that 
kfrirmiitaketi. 

1^  C.J,  I'Miere  he  is;  but  with  your  ft- 
wr,  it  is  not  a  (^.qa«8tion ;  yen  are  only  to 
ssk  hhti,  whether  tii&t  deed  ilTed  in  eridenCe 
he  there? 

^&^.  6en,  I  woald  ask  him  one  short  ques- 
m,  my  lord,  snd  I  think  it  is  a  ftir  one. 

JC.  C.  /.  Ay,  in  God's  name,  ask  what  fair 
^hestahs  yon  wilf,  hnt  no  leading  ones. 

8oL  Gen.  Your  witness  is  drunk.  Madam.— 
(To  my  hidfy  Ity.) 

Seg.  Lutmick.  My  tord,  he  does  not  under- 
tfsitd  what  he  says,  that  is  plain. 

L.C.  J.  Brother,  all  knavesaxtffoob  inOne 
kind  too. 

M.  Gen.  Have  you  read  the  date  of  that 
deed  ?^£anw^ef.  Ym. 

Ait.  Gen.    My  lofd,  if  yon  pleas^  we  will 

■  on  with  our  other  evidence  a  while,  and  let 

II  ree6Bfict  himself.  And  consider  of  it. 

L.  C.J.  With  all  my  heart;  bat  1  think 
Inmoreheconaders,  fheworseheis;  and  so 
he  wfll  be  to  the  end  of  the  chapter. 

Ait.  Gen.  They  have  called  to  ns,  my  lot^, 
nr  an  aooonnt  of  this  deed ;  we  shall  now 
{fOFe  diai  Mr.  lieale  knew  of  this  deed  before. 
Swear  Mr.  Bacler,  (which  was  done.) 

L.C.J,  What  is  your  name? 

BntUr.  William  Butler. 

Ait.  Gen.  Pttiy,  Sir,  win  you  tell  the  court 
tM  the  jdiT,  what  discoorse  you  had  with  Mr. 
Nsale,  and  what  he  said  about  a  deed,  and 
when? 

Builer.  I  never  saw  the  lease ;  butaslwas 
here  at  the  last  trial,  when  there  was  a  ver- 
dict fyg  this  estate  to  be  my  lady  Ivy's ;  and 
ifterw&rds,the  2?nd  of  December  last,  I  bad  an 
opportunity  of  being  with  Mr.  Nede,  he  being 
inth  Mr.  Bryan,  my  lady's  husband,  since  dead, 
at  the  KingVhead  tavern,  with  whom  I  had 
iome  bosineasw  Mr.  Bryan  was  there  first,  (I 
tapnose  it  was  by  appointment  they  met)  and  in 
half  an  hour  Mr.  Neale  came  op  stairs.  After 
they  had  changed  two  or  three^compIimeDts, 
they  ciaie  to  talk  about  meeting  at  Mr.  Attor^ 
oer-GeneraVschambers,  in  the  Temple,  to  treat 
WMtt  their  Controversy.  Says  Mr.  W  eale,  let 
Mwehe'a  foirll^ture  upon  it  of  50/.  to  be  paid 


hhn 
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hyhim«hsffail».  Ik,  savs  Mr.  Bitfan,  r  wid 
mdteno  faifeitttrg,  hift  I  will  eertainly  meet 
thefe.  fliys  Mr.  Hcrift  again;  And  I  question 
noC  but  fo  give  soeh  sattafaetion,  as  when%  to 
eonWnoe  yon  and  my  lady,  thaf  thit  is  not  her 
estate.  I  should  be  glad  to  hear  that,  sayi 
Mr.  Biryaai  why  I  hope  yocr  do  net  thidr  tti6 
deeds  ure  firged  ?  No,  says  Mr.  Neaie;  I  d<S 
not  Ihink  they^  are  forged.  Mr.  Knowfci 
oflhned  me  a  hmg  time  ago,  to  shew  me 
that  deed,  and  I  might  have  had  it  m  my 
poaseniodr;  hot  I  WouMnot:  Ibr  if  I  had;  I 
should  have  been  tfie  aplest  man  in  the  world 
tobnmit    This  is  all  I  can  say. 

X.  C.  X  And  what  is  this  to  flie  pm^ioepy 
gentlemen?  A&ck-a'daj,this  isverytbht;  a 
slight  discourse  in  a  tavern :  how  can  any  an* 
swer  be  given  to  such  an>  evidence  ?  thouglrin- 
deed  it  does  not  need  any.  Fray  let  notour 
time  be  taken  un  vrhh  such  trifiag  stories  of 
a  cock  and  a  bun;  go  on  to  that  which  is  ma • 
terial. 

Ait.  Gen.  Now  we  shalfproduce  t  lease 
firom  MaroeDus  Hall  to  one  lloper,  of  part  of 
this  eleven  acres  and  an  halfl 

Cierk  reads.1  '  This  indenture  niadtf  the 
13th  day  of  November,  io  the  3d  and  dd 
years  of  the  reigos  of  our  sovereign  lord  and 
lady  Philip  and  VUry^  by  the  grace  ^  God 
king  and  queen  of  Eoghuid,  l^ain,  France, 
both  the  Sicilies,  Jeraswm,  and  Ireland;  de- 
ftnders  of  the  faith,  arch-dokes  oC  Austria, 
dukes  of  Borrgundy,  Miltan,  and  Brabant; 
countess  of  Hapsbuigh,  Fknderaand  Tyrole : 
between  Maroellus  Hall  of  Rateliif,  miUer,  of 
the  one  party,  and  Richard  Roper,,  citizen 
and  Salter  of  London,  of  the  other  party,  wit* 
nesseth,  That  the  said  MarceUus  Half,  for  the 
ftum  of  sijc  pounds  of  good  and  lawful  moncj 
of  Engfamd,  to  him  by  thesaid  Richard  Roper 
in  himd  paid ;  whereof  the  said  Marcetfua 
Hall  clearty  aeqaitteth  and  dischaigetfi  the 
said  Richard  Roper,  his  executors  and  a^ 
signs,  and  every  of  them,  by  these  presents  ; 
hath  granted,  demised,  and  to  fiurm  letten,  and 
by  these  presents!  granteth^emisetfa,  and  t» 
fiirm  letteth,  to  the  said  Rtchaitl  Roper,  a 
mrcel  of  maish-ground,  lying  and  being  m 
Wappiog  marsh ,  at  the  east  end  of  the  marsl^, 
be^nning  at  the  west  side  of  the  well,  wfaioh 
liedi  by  the  way  that  leadeth  up  to  the 
Lynches,  called  Shadwell,  measured  by  a 
strait  line  from  the  Lynches,  by  the  west  side 
of  the  well,  to  theThaines  wau,  and  reacheih 
west  to  the  way  that  leadeth  up  into  Ratcliff 
high-way,  containing  by  estimation  of  mea. 
sore  seven  acres,  KtSe  more  or  less,  and  the 
pond;  an  which  marsffa-land  abutteth  north 
upon  the  Lynches  of  the  dean  and  chanter  of 
the  cathedral  church  of  St.  Paul,  ahdsoutk 
upon  the  Thames  wall;  and  4lso  all  the 
Thames  wall  belonging  U>  tlie  seven  acre% 
with  the  foreland  and  soil,  down  to  the  low- 
water  mark  of  the  river  of  Thames;  all  which 
marsh-lands  are  lying  In  the  parisl)  and  manor 
of  Stebunheath,  alias  Stepney,  in  the  couu^ 
of  Middlesex:  to  have  and  to  hold  the  saSl 
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*  pttod  ttf  naidi*^p[t>iiiid«  wifl, 
*Mil,  with  the   appurtenanqes,  to  the  nid 

<  Siobanl  Boper,  lus  eaeeatoni  mid  aiaigoe, 

<  fipvm  the  test  of  the  aanaiiciatioii  of  our 
•biewedhidy  St.  Mary  the  virgin,  next  coming, 
«  onto  the  end  aod  term  of  ibw-aod-tweiity 
«  yevB  from  thenoe  next  ensaiog,  and  ftiUy  to 

<  Se  completed  and  ended ;  yieraiiig  and  pay- 

<  ing  therefore  yearly,  during  the  said  term,  to 

*  the  aaid  Marceiius  Hall,  hie  execotors  and  as- 
«  aigns,  three  pounds  of  good  and  kwful  money 
'  or  England,  al  four  terms  of  the  year.—    . 

X.  C.  J.  What  date  is  thai  deed  of  P 
Clerk.  The  13th  of  Norember,  in  the  2d  and 

9d  years  of  king  Philip  and  queen  Mary, 
Att.  Gen.  Mow  we  shall  read  Stepldns's 

lioonse  to  Hall,  to  alien  his  term. 

Clerk  reads.]  *■  To  all  manner  of  people  to 
whom  this  present  writing  shall  come;  I 
Thomas  Stepikins,  alias  Stipkins  of  the  parish 
of  Stebnnheath,  alias  Stepney,  in  the  county 
of  Wddlesez,  beer-brewer,  send  greeting  in 
our  Lord  God  everlasting.  Whereas  I  the 
aaul  Thomas  Stepkins  on  the  16th  of 

April,  in  the  sixth  year  of  Edward  the  Sixth, 
have  betaken  eleven  acres  and 

•  half  of  marsh-land  with  all  the 

with  the  iordand  and  soil, 
to  the  low-water  mark  of  the  river  of 
Thames  that  he  should  not  alien 

or  asttgn  the  said  lease  or  term  of  years, 
without  the  special  license  or  consent 

Now  know  ye,That  I  thesaidllio- 
mas  Stepkins,  for  diven  good  causes 
give  leave  and  licence  to  the  said  Marceiius 
Hall,  to  the  right  worriiinful  Mr. 

dean  of  the  cathcSral  churcn  of  St. 
Fsul  with  the  wall,  foreland  or  soil 

imder  such  covenants,  as  is  reserved 

and  contained ' 

Mr.  WUl^amt.   I  would  ask  Mr.  Banister 

•omething  about  this  deed ;  look  upon  it.  Sir. 
Ait,  Gen.  We  have  not  done  with  him  yet. 

Fray  take  that  deed  out  of  his  hand. 
8erj.  Femberton.  You  will  let  him  give  some 

account  of  it  first,  Mr.  Attorney. 
Alt.  Gen.  You  would  fain  confound  him. 
Sen.  Pemberton.  He  is  confounded  enough 

abeady. 
Sol.  Gen.  Now,  Mr.  Banister,  you  have  con- 

ndered  of  it ;  pray  once  more  look  upon  the 

deed  again— -(which  he  did,)— Was  that  deed 

one  that  you  ngned  then  or  no  ? 
Banister.  TKs  is  mv  name,  but  I  cannot 

find  the  date  of  this  deed  in  my  paper.    I  can- 
not tell  now  whether  it  be  one  1  found  then  or  no. 
Sol.  Gen.  Did  you  set  your  hand  to  any 

dfeedsthat  were  found  there,  which  you  did 

■ot  set  down  in  your  paper  ? 
Banitter,  No,  not  that  I  know  of,  I  do  not 

know  I  did. 
X.  C.  J.  Prythee  where  didst  thou  set  thy 

hand  to  that  deed? 
Banutet^.   I  set  my  hand  to  the  deads  that 

were  found  there  at  the  house. 
JL  C.  /.  Did  you  set  yonr  hand  to  none  dse 

tat  whal  ware  fomid  there  ? 


BimkUr,  I  have  sal  Bay  hand  ta 
deeds  be^de,  but  they  are  Moeaf  those  deada 
that  are  in  my  paper. 

X.  C.  J.  Where  did  you  aet  your  hand  ta 
any  deeds  besides  f 

Banisier.  To  divers  daada  I  have  set  my 
hand  ai  home. 

X  CX  /.  Have  yon  to  any  rdatiBg  totha 
fattida  in  question? 

Banister.  I  do  not  know  that  I  have  set  my' 
hand  to  any  deeds  ndatiag  to  the  hmds  in 
question,  but  at  Mr.  Knowles's. 

X.  C.  J.  To  what  purpose  did  you  set  year 
hand  and  name  to  tke  deeds,  yoa  Ibaid  at 
Knowles*s. 

Bamtier.  Totheaame  „ 
I  was  at  the  finding  of  thorn. 

X  C.  /.  To  what  end  did  yon  set  year 
hand  to  any  other  deeds  ? 

Banti^er.  To  the  mtent  that  I  knew  better 
where  tiie  hmds  did  lie  than  she  did ;  and 
when  my  faidy  found  any  deeds,  1  set  my  hand 
to  them,  and  then  found  the  plaoea  whm  tha 
lands  ky. 

X.  C.  J.  Thou  hart  had  a  fair  time  to  consi- 
der of  that  deed ;  canst  thou  see  here  to  what 
pUuse  that  deed  relates,  by  this  mark  f 

Banister.  I  cannot  find  the  date  of  the  deed 
in  mynaner. 

X.  C,  J.  But  where  do  you  thmk  yon  did 


to  testify  that 


did  it  at 


pntyour  name  to  that  deedf 

Banister,  f  cannot  tell  whether  1 
that  time  or  no ;  but  this  is  my  name. 

X.  C.  J.  I  know  thy  name  is  tbeie,  asaa ;  I 
read  it  two  hours  ago :  but  did  von  put  your 
hand  to  that  as  one  of  the  deeds  that  you  found 
in  September,  168S,  when  you  were  at  Mr» 
Knowles's  or  not? — Banister.  I  cannot tdL 

X  C.  J.  Dost  thou  believe  thou  didst  not? 

Banister.  I  cannot  tell. 

X.  C.  J.  Canst  thou  tell  the  reason  why 
thou  didst  set  thy  band  to  it  ? 

Banister.  Certainly  because  I  was  at  the 
finding  of  it;  I  know  no  otherwise. 

Sery.  Fetuberton.  Now  pray  look  upon  this 
deed  (sliewing  him  another)  and  see  whether 
that  M  your  name  or  not  ? 

Banister.  Yes,  my  lord,  I  will. 

8e^.  Femberton.  Is  that  your  name? 

Banister.  Yes,  it  is;  thisisoneof  thedaeda 
that  was  found  at  Mr.  Knowles's. 

^tj.  Femberton.  You  said  so  as  to  the  otiisr 
two. 

Att.  Gen.  But  he  was  not  so  positive  in  it. 

Banister.  This  is  rat-eaten^  and  so  1  know 
it  again;  and  there  is  a  rat-eaten  deed  aei 
down  in  my  paper. 

X.  C.  J.  Let  him  be  as  positive  as  he  will^ 
he  has  been  forsworn  five  times, 

Sol.  Gen.  He  was  confounded  with  a  mia^ 
take  of  the  deeds,  he  having  set  his  hand  to  sa 
many. 

X  C.J.  They  are  petjured  both  of  tbcoa 
plainly ;  that  is  the  tmtn  of  the  matter* 

Att.  Gen.  I  hope  the  folly  of  our  witnenacs 
in  such  circumstances,  shall  not  rob  us  of  our 
own  tend,  and  that  it  appeals  to  be  phunly. 
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AC.X  God  foibia  bat  yoo  should  Um 
jMrovnIaiid;  but  by  the  grace  of  God,  if  I 
euk  hdp  it,  yoo  shall  nerer  hafe  a  foot  of  hnd 
kf  ftrsweaifog  and  perjory. 

Mr.  WUliam.  l¥heii  did  you  find  that  deed? 

Bamtter.  The  10th  of  Seplsniber. 

Mr.  WUliam.   Whefc? 

Bankttr,   In  the  garret  at  BIr.  Kaowles's. 

Mr.  Wiliiamt.   Are  yon  sure  of  it. ^ 

Banitiar.  Yes,  I  am  sure  of  that  deed,  be- 
cause it  is  rat-eaten. 

Mr.  WUImms,  Knowlcs,  prmy,  do  yon  look 
npoD  it,  what  say  you  to  that  deed  ? 

Knomies.  This  u  my  hand,  and  this  is  one 
of  the  deeds  that  was  round  there  at  that  time. 

Mr.  William.  Pray  read  the  date  of  that 
deed  there. 

Clerk  reads.]    '  This  indenture,  made  the 

*  13th  day  uf  November,  m  the  3d  and  3d  ye^ 

*  of  Philip  and  Mary ' 

Serj.  Pemberton.  That  is  ft  deed  from  Mar^ 
edins  Hdl  to  Roper ;  how  shoold  that  eome 
lobeatKnowles's? 
£.  C.  J.  They  have  sworn  it. 
Att.  Gen.  They  go  about  to  blemish  our 
deeds  by  the  fbOy  of  our  witnesses,  which  we 
cannot  help,  ne  however  leave  the  deeds  to 
Hie  jarv,  and  let  them  see  if  those  seab  and 
ether  things  4ook  like  counteiieit. 

L.  C.  /.  Well,  go  on,  the  jury  will  have 
the  deeds  with  them. 

Ati^  Gen.  My  lord,  we  did  before  pvodnoe 
m  ooDveraoce  from  Richard  HiU  to  Stepkins. 
It  rested  not  there,  that  conveyance  had  no 
legal  exeenlaon ;  thereupon  there  was  a  fine 
and  recovery  Jby  the  hear  of  Hill ;  and  what 
was  the  occasioii  of  that,  wiH  appear  by  the 
deed. 

Clerk  reads< — *  This  indentore  made  the 
13tfa  da^  of  November,  in  the  5th  and  6th 
years  or  the  re^ns  of  our  sovereign  lord  and 
lady,  Philip 
king  and 
bechthe 

fenders  of  the  faith ;  areh^dukes  of  Austria, 
dukes  of  Burgundy,  MiltSn  and  Brabant; 
chants  of  Hasparg,  Fhnders  and  Tyrol :  be- 
tween Jasper  Hin,  son  and  heir  ct  Richard 
Hin,  kte  citiaen  uid  mercer  of  London,  of 
tha  one  Mty  ;  and  Macbeline  Stepkins,  late 
wife  and  execotrix  of  the  last  vrill  and  testa- 
nKBt.of  Thomas  8lepkins,  and 

John  Stepldns,  s6n  and  heir  apparent  of  the 
SMd  Tbomaa,  «^f the  other  party,  witnesselh. 
That  whereas  tlie  said  Richard  Hill,  ftther  of 
the  said  Jasper  amounting  in  tlie 

whole  to  Ihe  sua  of  S,00p^.  by  the 

said  Machehne  ■  And  where 

variance  c^teeemingall  that  parcel 

of  marsh-land  unto  St.  Kathe- 

itee's,  which  the  said  Richard  Hill  bought 
of  Comelhis  Vanderdelf  for  the 

nyiiiiitf  ail  that  Wapping-marsh,  the  said 
Ricbm  HiH  stsnds  bound  in  an  obligation 
of  which  condition,  that  he  should  make  by  a 
eertaia  day»  a  good,  sore,  sufficient,  inde- 
of  and  in  aJi  ihose  parcels  of 
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■unh-buid,  lyng  m  Wappmg-nuursh ;  that 
is  to  say,  all  tnat  with  n%  acrea 

of  marsh,  now  in  the  tenure  or  occupation  of 
one  Kuevett,  or  his  assigns,  and  all  those 
lying  in  the  east  and  in 

the  tenure  of  one  Miller;  that  is  to  say,  all 
the  bank,  oontaininff  by  estimation  thrse  acrea 
and  an  ba^f ;  and  all  those  next  adjoining,  by 
measure  six<acres  or  more  and  two 

acres  by  estimation  of  measure  lying  in  the 
bottom  of  the  Lynches,  and  reacheth  tnm 
the  Lynches  to  the  island  bytiie  pond;  and 
also  that  parcel  divided  into  twain 
six  acres;  and  also  that  hoMs 

in  his  own  hands;  that  u  to  say,  all  that 
parcel    '  with  the  island  and  pond» 

containing  l^  estimation  of  nnSuure^  five 
acres  and  of,  and  in  aH  those  paroda 

lying  on  the  west  side  of  the  pond«  containing 
in  thewhole  sixteen  acres  by 

measure;  all  which  said  sixteen  acres 
to  Gravel-lane,  the  said  Robert  Hill  had  in 
his  own  occupation  reaching 

to  Gravel-lane,  sometime  plowed  and  sown 
by  one  Richard  Clayton,  and  now  in  the  oc- 
cupation of  one  Cooper,  butcher,  and  lying 
en  the  east  side  of  Gravel-lane  towards  Lon- 
don fields,  which  was  conveyed  to  him  from 
one  Richard  Tyivell ;  and  also  all  that  marsh 
in  the  tenure  of  one  Clayton,  butcher, 
one  William  Connd,  bnteher,  seventeen  acres 
and  of  Edward  Ash,  four  acres ;  and 
also  all  the  lands,  tenements^  rents,  houssiy 
ponds,  fishings,  mills,  to  the 

low- water-mark  of  the  river  Thames,  and  aH 
trees  For  the  appearing 

all  variances  and  suits,  the  said  parties  to  this 
indenture  have  finlly  condescended  and  sgreed 
in  fiyrm  following;  that  is  to  say,  the  nid 
Jasper  Hill,  for  &e  sum  of  1,900/.  of  lawful 
money  of  England,  in  whkh  he  admowledg-^ 
eth  hunself  to  be  truly  indebted  to  the  sM 
MacheGne  and  John  Stepkins,  doth  give. 

to  the  said 

fttt 
die  said  marsh  ground  lying  in  Wapping- 
maish,  with  all  manner  of  lands,  tenements 
forelands,  ways,  trees  to 

the  low-water-mark  with  the  ap- 

purienances  lying  and  being  in 
without  or  elsewhere   within  the  panshea 
their  heirs  and  assigns  for  eretp 
all  the  right,  title  toge£er  with  att 

evidences  and  writings  discharged 

of  all  former  charges,  incumbrances 
by  the  said  Jasper  Hill.' 
Ati,  Gen,  Next  we  shall  shew  that  1^- 
eellus  Hall,  that  had  this  long  lease,  and  had 
demised  the  seven  acres  down  firom  Sbadwefl 
to  Roper,  doth  on  the  14th  of  November,  m 
the  5tb  and  6th  year^  of  Philip  and  Mur,  sur- 
render the  remaining  fonr  acres  to  Tnomsa 
Stepkins ;  and  then  we  shall  shew*  it  was  de- 
mised to  Fox,  who  was  the  first  builder  isnd 
made  Fox's-lane. 

Sol,  Gen.   Your  lordship  doth  observe,  that 
the  Upsnee  was  to  airign  dm  whole  devsR 


S ant,  bargain,  sell 
airline  and  John  Stepkins 
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mcxtsa  and  an  half ;  but  he  did  iflsigD  bntflereii. 
Clerk  reads.]    'This  it  dated  on  the  14ith 

*  of  NoTemJber,  in  the  5tli  and  6th  years  of 
'  kinff  PhiUp  and  queen  Mary. 

« To  all  whom  this  pieaent  writing  shall 
^  come ;  I,  MarceUns  Hall,  of  Ratolifl;  miller, 

<  send  greeting  in  our  Ij^  Qo4  everlasting. 

*  Whereas  Thomas  Stepkins  bath  by 
'  his  indenture,  uated  the  20th  dav  of  April,  in 

*  ^e  atb  year  of  king  Bdward  6,  let  to  me  the 

*  said  Marcellus  HaU  on  the  west  siie 

*  with  the  Thames  wall  thereto  belong- 

<  ing,  with-  the  foreland  and  «oil  S>r 
«  one- hundred  and  twenty  and  eight  y^ars: 

<  know  ye  that  I  the  said  Marcellus  HaU,  for 

<  the  sum  of  30/.  of  good  and  lawful  monpy  of 

*  flngland  in  hand  paid  me 

<  by  these  presents  remised,  released,  and  ah* 

*  solutely  eonfirmed,  to  the  said  John  fitepkins, 

*  his  heu«,  eaEecutors  and  assigns,  all  snob 
^  estate,  right,  title,  interest,  term  of  jmtUj 

*  estate,  pr^erty,  claim  and  demand,  which  I, 

*  or  any  person  to  my  use,  hare,  or  ought  to 

*  bav^,  or  at  any  time  shall  to  hare 
'  ID,  or  to  fbor  acoes  of  marst^-grovnd,  abut* 

*  ting  east  on  the  green  bank,  or  way  throuiph, 

*  six  aones  leading  up  to  lU^cltff  way,  which 

*  way  adjoineth  to  tne  west  side  of  ue  lands 

<  in  the  opcupying  of  Boper ;  which  said  lands 
«  was  made  over  with  tbe  l^ve  and  licence  of 

<  the  said  Thomas  Stepkins,  to  the  rifffat  wor< 

<  shipful  for  ih^  term  of  ninety- 
^  three  yeta ;  and  west  on  the  field,  in  tho 

*  occupying  of  John  north  pn  the 
«  i.yncnes,  and  south  ol',  in,  pr  to 

*  Ithe  Thames  wall  abutting  ^tfit 

<  on  the  aouth<west  wny,  as  aforesaid 

^  down  to  the  k)w*w8ler-mark  of  the.  river  of 

>  Thames  Ho  that  neither  J, 

*  my  ewiiitQiB  ^  awigns,  any  right,  cbWP, 

*  ^»pf|y|ff  or 
*i^ypArtthss9of                       batfropall 

*  sba)l  be  utterly  excluded  nnd 

>  d^bg^ived  for  ever ^ 

MtMtn.  Hare  is  a  iine  levied,  Quia' Trin' 
3  jBli^  they  had  bestask  when  that  wm  found 
t0p!  Is n9t that  forged? 

[The  Fine  was  read.] 

.  SoL  Gen,  Here  is  a  t^ctOfvptY  also,  and  a 
dfifid  to  lead  the  iises :  in  which  vee^Yorj  the 
t^npots  V9uch  Jasper  HiU,  who  Toucheth  over 
A^99«mm«ou9hee. 

{The  Reooreiy  was  read.] 

£.  C.  J.  Read  your  deed  tn  lead  the  uses. 

Qth-k  ieads.l  *  This  indentare  mnde  the 
^^thd^yofJkUy,  in  <he  feurtb  years^the 
^  Xiign  et  our fQveM^ lady  £lisabeth«by  the 
* pofftl^CM* fueep  of  JBngfand,  Fmnos and 


Ireland;  deiendcref  thefMtli,  4Ea.hstwein    a 


•  one  p»r^,#nd  |:dwardBnfgin 
^  Where  it  was  coi|c|aded,lully 


ffliie 


^  and  agreed  between  the  parties  to  4itf  indani' 
^4mre,tetth«gr^«4<MlJBd«raiil  Bjoggin 
'  4braUlintfiilmtftlii»Ai^'&i« 


ffocciveri^lhsin 

by  wnt  of  entry  sur  dissei^a  ink 

<  post,  to  be>d  fgainst  thesaid  MatMifie  and. 
'  John,  before  the  nneen's  majesty's  juskicst 

<  of  the  Comwon-Aeas  at  WestmiMter,  for 

<  that  time,  being  aoooiduig  to  the  use  of  fiNrner 

<  recoveries  one   irandired   %¥res  of 

*  itesh  marsh,  within  the  parishes,  towns  fields 
'  And  it  was  fully  sgivnl 

*  between  the  aaid  parties,  that  the  said  rs^o- 
'  very  should  be  to  the  uses — ' 

Mr.  William.  Mr.  Qenister.  pr^y,  Bir»kok 
upon  this  deed,  and  see  wheiner  your  naiaA 
be  to  that  deed  or  no?  (Sbewh»  hun  t^  Spr- 
render  of  Hajy  v--    -^ 

Banvter.  Tnis  is  my  nanw. 

Mr.  WiUiam.  Was  Mr.  Knowles*s  t^md  1% 
that  deed  f-^Banitttr.  I  eannoft  t(ril. 

Sen.  Femb^rton.  Pid  not  he  and  yon  pat 
your  hands  together  to  it  ? 

Banister.  Xdidiiotmakeit,Ididttoifoiyeit 

Sm.  Pth^rton.  No.  I  do  net  thjnk  you  did, 
you  have  not  brains  to  do  it. 

Mr.  WUUam.  Wkwe  did  you  find  that 
deed?  ^ 

Seg.  PemberUnu  How  came  you  to  put  youc 
handjtoit? 

Zr.  C.  J.  Is  it  one  of  the  deeds  of  puKbsssf> 

Seij.  Pemberton.  Yes,  it  is;  and  thersfos^ 
we  woiikl.fcnow,  since  Mr.  KaowIcs's  nameis  to 
it,  how  it  came  there. 

X.  C'  /.  Is  it  the  surrender  made  by  llar- 
cellus  Hall  to  John  Stepkine  ? 

Mr.  William,  Yes,  my  lordt.it  is. 

X.  CL/.  Letmeseei^-*hisname,lbeli0v<» 
has  been  there. 

Mr.  WHUams.  Do  you  kn^w  any  thing  of  the 
rasing  of  it  out? — Banitter.  No,  not  I.  • 

Mr.  Williami.  You,  Knowks,  were  you  at 
the  finding  of  that  deed  ? 

Knowlti.  Isetnpy  bipd  to  none  hot  whM  I 
found. 

L.C.J.  Bu|  what  do  yon  say  to  that  deed? 

Knowks.  Idonotremea)berthiadaedatall{ 
I  cannot  say  any  thing  to  it. 
.  JL  C.J.  Was  your  name  to  it?   - 

Knmles.  Here  js  my  .name,  but  Id^^ 
know  who  put  it  there. 

L.C.  J.  latitat  your  writii«,Baaisier?.  • 

Banister.  That  onthe  henksida  In 
^  Mr..  WHUams.  Look  into  your  note,  that  y an 
|pay  not  out-run  yottiseif.    Why  did  you  set 
yourhaodtoit? 

Banister.  I  soppoee  ii  was  one  of  the  dsads 
lenndthere. 

Mr.  Wiliimt^  How  should  itcanKihflfc? 
It  beUnged  to  tne  purchaser.  ■ 

4tt'  G^'  New  we  shall  go  to  qnattiBr  of 
rsceid  agtfP.    Hiobivd  HiU,  it  ss" 
the  leane  made  to  MaroeUos  HsU,  i 


in  4  EliiB.  thieiseiit«idsd,s«d 


thatmUshewittobeRiaberdHiU'si^  .      . 
Mr.  povis.  GanywialBeflt  m^r  fi^gsiy^ 

^l.  Qam.  Fmy  8ir,  leek  nptn  that  (to  Ike 
Witness);  w««ie  did  yom  enmioe  iMl? 
H^ilm^.  I  mniBed  ihiejt  the  Bfttk 
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Mr.  WilUamt,  Is  it  a  tnie  oopy,  upoa  yoar 
«ith?-.riMejt.  It  is. 

L  C.  J.  Read  it. 

Ckrk,  This  is  tested  at  Westminster^  17 
JsD.  4  £1iz.  And  here  is  an  inquisition  taken 
the  6th  of  April,  in  the  same  year. 

An,  Gen.  We  will  read  t»iat  part  of  the 
ioquisitioa  that  oonoerns  oar  questioa ;  for 
the  east  hound  Is  only  in  question  now.  (It 
was  read.) 

Att.  Gem.  Was  thia  prodnced  at  the  former 
trial,  the  6rst  trial? 
Sutton,    No,  I  think  not   in  MichaeJmas 


*  SoL  Gen.  Then  we  shall  shew  an  inqnisition 
upon  a  commission  of  sewers. 

Att,  Gen.  The  land  in  question  is  erery  foot 
if  it  in  the  marsh ;  and  that  they  must  ac- 
•Jchowkdipe  they  have  no  title  to. 

Mr.  Williams.  This  is  an  inquisition  which 
they  produce,  taken  a  commission  of  sewers. 
I  desire  to  know  how  that  comes  to  lie  in  a 
prJTate  band,  for  it  is  the  original  inquisition, 
and  ought  to  remain  with  the  officer. 

Att.Gen^  The  whole  interest  of  the  mansh 
was  ours,  therefore  it  might  well  he  lefV  with  us. 

Serj.  Pemberton.  Under  tacour,  good  Mr. 
Attorney,  such  things  should  be  kept  by  the 
derk  to  the  commissioners.- 

Att.  Gen.  How  |n{tny  trials  has  this  been 
{NPodoced  at  ? 

Serj.  Pemberton.  With  submission,  my  lord, 
this  that  they  produce  being  an  original,  may 
rery  well  come  iflKfer  great  suspicion,  in  re- 
ginl  it  oog4it  to  be  brought  in  b^  the  officer, 
to  whose  custody  it  ought  to  remain. 

Mr.  WUliami,  It  is  nota  thing  of  bare  in 
toest  between  party  and  party,  but  a  thing 
that  ooDceriis  the  public,  and  therefore  should 
be  brought  in  the  officer's  custody. 

L.  C.  J,  R^ad  it  de  bene  etse ;  let  os  see 
what  it  is. 

Att,  Gen.  My  lord,  I  would  ask  Mr.  Sutton 
Was  not  this  produced  and  read  before  the  trial 
in  Michaelmas- term  last? 

Sutton.  It  was  produced  in  court  twelve 
years  Mpo. 

SoL  Gen.  Was  it  allowed  as  evidence  ? 
I      Sutton,  -Yes,  constantly. 

Ait.  Gen.  Pny  read  it.  . 
.  Mr.  Williatns.  Pray  who  has  had  it  in  keep- 
ing all  Uiis  while  ? 

SuUom.  My  Jady  Ivy  brought  it  to  me  among 
her  writings  at  first. 

L.  C.  JT  Read  it. 

CUrk  readi,"]  *  The  verdict  and  present- 
^  ment  of  us  the  jurors,  as  well  of  all  defects, 
'  fumoyances,  .        within  the  limits  or 

*  bounds  of  Wapping,  and    Wapping  marsh 
.  'from  Grash-mill  to  the  mill  at  Uatciiff,  that 

'is  to  say,  the  20th  of  I>eoemher,  anno  dom. 
V1&72,  apdio  tl«e  14th  year  of  the  queen's  ma- 

*  jestv's  rejgn  that  now  is. 

\  The  names  of  the  freeholders  within  Wap- 
'^  pipg-marsli,  and  the  piunber  of  acres  con- 
*tained  within  the  said  marsh,  with  all  the 
'  nanics  of  Iha  ocoBpiers  thereof ; 


*  First  John  Stepkins,  gent,  freeholder,  for  a 
'parcel  containing  twenty -two  acres,  in  the 
'  tenure  of  Richard  Ew  Benedict 

*  Gent. 

Att.  Gen.  You  may  skip  over  a  great  deal 
and  read  only  that  which  conduces  to  the  ques* 
tion. 

Clerk.  No  one  can  read  it  very  well,  I  thinks 
(Reads)  *  On  the  west  side  of  Gravel-lane,  con 

*  taining  68  acres'— Is  that  it  ?  ] 

Alt.  Gen.  No,  go  to  the  east  side. 

Clerk  reads*]  *  Freeholders ;  one  parcel  cofi- 

*  tainir.g  ten  acres,  in  the  tenure  of  John  Hodgee 

*  and  John  Gee,  John  Stepkins,  gent,  two  par- 

*  eels,  containing  twenty  acres,  in  the  tenure 

*  of  John  Cooper,  and   John  Hardin jr,  Joint 

*  Htepkins,  gent.    One  pared,  contaiomg  four 

*  acres,  in  the  tenure  of  John  Stepkins.    One 

*  parcel,  containing  twelve  acres,  in  the  tenure 
'  of  John  Rocper  James,  freeholder. 
'  Two  parcels,  containing  six  acres,  Robert 
'  Hemmtngs  and  John  Stepkins.    One  parcel, 

*  containing  one  acre  and  an  half,  Richard 
'  Roper.    One  parcel,  containing  six  acres,  in 

*  the  tenure  of  Richard  Roper. 

<  All  which  parcels  be  on  the  east  part  of 
'  Gravel- lane,  containing  sixty  acres.'  Then 
bore  is  somewhat  interlined  and  struck  out 
again. 

Mr.  Williams.  This  doth  not  concern  the 
church. 

Att.  Gen.  No  more  it  doth  not,  as  you  say, 
indeed  ;  for  they  cannot  claim  any  of  the 
marsh.  Now  we  shall  shew  a  warrant  three 
years  after,  from  the  commissioners  to  survey. 
Clerk  reads.]  This  is  dated  the  18th  of  July, 
in  the  17th  year  of  the  most  prosperous  reign 
of  our  sovereign  lady  Elizabeth,  by  the  grace 
of  God,  &c.    And  it  is  directed 

'  To  our  well  beloved  John  Stepkins  and 
John  Osborn,  surveyors.  Wheress,  the  queen's 
majesty  by  a  commission  of  sewers,  bearing 
flate  the  23d  day  of  April,  in  the  year  of 
her  reign  ;  hath  authorized  us  to  survey  and 
view  from  Buttolphs- wharf  by 

St.  Katherioe's,  near  the  Tower  of  London 
^unto  Ratclilf-mill  not 

only  to  consider  of  the  decays  and  ruins  of 
the  same,  but  also  to  take  order  for  the  speedy 
repairing  as  to  our  discretions 

shall  seem  good  We,  therefore, 

sufficiently  informed  of  your  wisdom  and  dis- 
cretion, appoint  you  surveyors  willing 
and  commanding  you,  by  virtue  of  the  said 
commission  to  see  whether  the  work 
be  accomplished  accoi-ding  to  such 
ordinances  and  decrees  as  we  have  appointed, 
and  from  time  to  tinoe  shall  make  and  ap- 
point ;  and  to  see  •  who 
we  have  made  expenditor  for  such  sums  of 
money  for  the  payment  of  workmen 
may  by  your  warrant  be  disbursed  and  payed^ 
accordingly  ;  and  further,  we  give  you  power 
and  authority  to  give  to  provide 
for  a  competent  and  salary,  at  rea- 
sonable prices,  all  workmen  l>oats,  ligh- 
ters, carts,  carriages)                  trees,  pales 
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<  as  to  your  good  discretion  shall 

t  seem  meet ;  and  for  your  so  doing,  this  shall 
,  be  your  sufficient  warrant.* 

Ati.  Gen.  We  shall  now  go  a  step  ferther, 
ns  I  opened  in  the  beginning,  and  sliew  that 
this  was  mortgagetl  by  Stepkios  to  the  queen, 
and  a  fine  was  levied  u|ion  tnat  mortgage. 

Clerk  reads.]  *  This  indenture  made  the  4th 

*  day  of  June,  ui  the  15th  year  of  the  reign  of 

*  ouV  sovereign  lady  Elizabeth,  &c.  between 

*  the  right  honourable  sir  William  Cecil,  knight, 
^lord  Burleigh,  ami  lord  high  treasurer  of 
'  England  ;  the  right  honourable  and 

*  one  of  her  highness's  most  honourable  privy - 

*  council ;  sir  Gilbert  Gerai'd,  knight,  her  ma- 

*  jesty's  attorney -general,  for  and  on  behalf  of 

*  the  queen's  majesty,  and  to  lier  use,  of  the 
'  one  party,  and  John  Stepkina 

V Whereas  William  Pat         one  of  the  tellers 

*  at  and  upon  the  determination  of 

*  bis  account,  ifiade  and  ended  at  the  26th  day 
*■  of  i)ecember  is  indebted  in  the 

*  sura  of  7,9a8/.  78,  ltd,  ob.  -And 

*  wberca»  ouv  said  sovereign  lady  the  i^ueen 

*  the  16th  day  of  June,  in  the, 
'  9th  year  of  her  reign,  hath  commanded  the 

*  said  sir  William  Cecil  sir   Gilbert 

*  Gerard,  and  sir  Thomas  Bromly 

*  to  take  order  from  time  to  time 

*  with  so  niany  oTthe  debts  owinff,  or  that  after 

*  should  be  owing  and  for  the  sure 
^  payment  and  contentation  of  the  said  sum  of 
'  7,928/.  7«.  lid.  ob.  coveuanteth 

*  with  them  the  said  that  he  the 

*  said    John   Stepkins,    bis  heirs,    executors 

*  shall  and  will  net  only  satisfy  and 

*  pay  the  said  sum  into  the  receipt  aforesaid 
*■  but  also  for  the  better  settlement 

*  shall  and  will  make,  and 

*  cause  to  be  made  by  one  fine  in 

*  good  form  of  law  of,  and  in  one 

*  close  within  the  parish 

«  manor  '  of  Yewel    and    one    great   garden 

*  And  of,  and  in  one  tenement,  with 
■  the  appurtenances  in  now  in  the  oc- 

*  cnpation  of  John  Stout ;    and  19  acres  of 

*  meadow  ii^  Wapping-nmrsh,  parcel  of  the 

*  said  manor.  Richard  Roper.' 

Att.  Gen,  Where  is  the  copy  of  tlie  fine  ? 

Sutton.  Here. 

Clerk  reads.]  *  This  is  the  final  concord,  &c. 
^  Mens.  Mich.  14  Eliz/ 

Sol.  Gen.  This  was  afterwards  re-graiUed 
firom  the  crown  ;  and  there  is  the  re- grant. 
'    (Which   being  under  the   great  seal,  and 
tested  6  Julii,  Anno  7  Jacobi  Regis,  was  read.) 

Ait.  Gen,  Part  of  this  marsh  was  by  our 
ancestor  conveyed  to  one  East. 

L.  C.  J.  Ay,  I  have  the  noteof  suebaoon-' 
wyance  iu  mv  notes  of  the  last  trial. 

Att.  Gen.  5lr.  Sutton,  is  that  a  true  copy?. 

Suiion.  Yes,  it  is. 

Mr.  Williams.  A  copy  of  what?  Where  did 
jon  examine  it.  Sir  ? 

Sutton.  At  the  Rolls  Chapel. 

Att.  Gen.  It  is  a  deed  enrolled,  and  I  hope 
YOU  do  not  think  the  record  is  foiged,  Mr. 
Wiliiams. 


Mr.  William,  I  know  not  what  too  i«^ 
or  do  not  forge  }  pray  read  it,  let  os  ser 
what  it  is. 

(The  copy  of  a  deed  enrolled,  dated  97  Joly^ 

3  k\ix,  was  read.) 

L.  C.  J.  Then  the  next  thing  that  you  pro< 
duced,  was  a  bond,  dated  the  asth  of  Januar?, 

4  Eliz.  wbereio  Stepkins  was  bound  to  SiKnoiay 
who  was  administrator  of  Vivold  and  Saltag0, 
upon  the  recognizance  of  Hill  to  them. 

Att.  Gen.  We  did  so,  my  lord ;  but  that 
we  cannot  now  readily  find,  I  think :  here 
however  is  Spiuola*s  discharge. 

Clerk.  ^  This  is  signed  by  me  Benedict  Spi- 

<  no4a,  and  dated  the  25th  of  Feb.  ISdl.'        • 

Att.  Gen.  Here  i»  tlie  bond,  read  the  condi- 
tion of  it,  thousfh  it  is  not  material. 

L.  C.  J.  TtTat  is  true  ;  but  it  was  read  the 
last  time,  I  find  by  my  notes.        ' 

Clerk.   This  is  a  bond  of  300/.  <  Tbe  comK^ 

<  tion  of  this  obligation  is  suchj  That  wllereaa 
'  one  recognizance,  made  and  entered  by  R^ 

<  chard  Hill  3  Dec.  in  the  39d  vear  of 
'  the  late  king  Henry  8.  taken  and  acknow- 
^  ledged.* 

Att,  Gen.  There  is  enough,  for  it  makes  not 
all  to  the  purpose,  but  to  confirm  the  belief  of 
our  purchase.  Here  is  also  Jasper  HilUs  re- 
ceipt of  the  purohase-m^^ney. 

Clerk  reafls.]  This  is  dated  the  SBth  of  J«f 
nuary,  in  the  13tb  year  of  queen  Elizabeth. 
'  Be  it  known  unto  ail  meu  by  these  presents, 

<  that  I  Jasper  Hill,  of  Worinley  bav^ 

*  had  before  the  ensealing  hereof,  of  Macbeline 
*'  and  John  Stepkins  tor  the  discharge 

*  of  a  certain  statute  the  full  sum  of 

*  1338/.  of  lawful  money  of  England,  in  full  8a« 
'  tisfaction  and  payment  of  all  snob  purchase'^ 

*  moneys.*  •     • 
'      Att.  Gen,  Then  the  16tfa  of  August,  13  Ja- 
cobi, Fox  conveyed  to  John  Stepkios ;    bat 
that  is  left  at  home. 

L,  C,  J.  Well,  then  there  is  an  end  of  that  $ 
what  do  you  do  next  ? 

Att.  (jren.  We  have  dene  with  our  evidence 
by  deeds  and  by  records,  and  no«f  we  shall  oom^ 
to  our  evidence  by  witnesses,  ^iva  voce.  And 
first  we  shall  begin  with  Mr.  Knowles;  wbo  will 
prore  the  value  of  the  land  by  the  rents, 
and  particulariy  what  the  rents  are  of  Detaick 
Hills. 

L  C.J,  Prore  what  you  will. 

Ait,  Gen.  Mr.  Knowles,  hare  yow  lecdTed 
the  Dean's  rents? 

Kne»/es.  For  the  use  of  Mr.  Neale  I  bare. 

Att.  Gen,  What  are  tbe  rents  of  the  east  8id« 
of  Cock-hill?— ITjmw/c*.  About  100/.  a  year.  ' 

Sol,  Gen.  What  are  tbey? 
.  Knowles,  Houses. 

Att.  Gen,  All  houses  ? 

Knowles.  Some  houses,  some  groand-rcalsi* 

Att.  Gen.  What  is  the  rack-ient  ? 

Knowles.  About  100/.  a  year. 

Mr.  Williams,  Which  bouses  do  yon  i 
of,  Mr.  Knowles  f 

Knowles.  On  the  east-aide  of  Cook-hilt. 

Att,  Gen,  Do  you  ko^  tbe  Lynches  ? 
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Att,  Gen,  Who  receirei  the  rents  of  that 
gnmnd? — KnowUs.  Mc  Neale  did. 

Att.  Oen.  Have  you  received  the  rents  of 
Ae  twenty  acres  t 

Knowles,  Yes,  for  Mr^  Neale  I  have. 

Att.  Gen.  These  three  together,  what  are 
Amt  all  T^KnotPies.  AbOut  iOOOi  a  year. 

Att.  Gen.  All  this  the  churchy  of  Paul's 
his,  besides  the  lands  in  question. 

Mr.  Wiliams.  You  say  that  part  is  worth 
160/.  a  year  ?— K)id*/ej.  Yes. 

Seij.  Stringer.  How  much  land  might  it 
omIaiD  f 

Kmmfllet.  It  is  a  matter  of  the  length  of  the 
nan* 

L.  C.  J.  And  how  broad  is  it  P 

KnowUs^  Not  very  broad. 

Att.  Gen.  Now  then  to  come  to  the  lands  in 
f  oestkm  ;  do  you  know  Mariner's -street  ? 

Knowles.  Yes. 

Alt.  Gen.  Who  is  in  possession  of  that,  and 
ncmestherents  ofit?— £r<oirfe«.  Mr.  Neale. 

Att.  Gen.  Whatsa^  you  to  Griffin's-alley  ? 

Knowles.  Some  of  it  b  in  mortgage ;  Mr. 
fiabington  bad  it,  but  ftr  Mr.  Neale's  use. 

Jitt.  Gen.  What  say  yon  to  the  water- 
hooaef 

Knowles.  That  Mr.  Neale  himself  has. 

Att.  Gen.  These  are  the  things  in  question  ;- 
do  Yoa  know  that  which  is  calM  New ? 

Knowles.  That  is  Mr.  Neale's  top. 

Sol.  Oin.  Our  lease  of  1S8  years  expired  but 
in  the  yter  1080  ;  and  we  could  not  come  at  it 
till  then,  and  we  had  it  not  till  16818  ;  and  that 
answereth  their  possession. 

Ait.  Gen.  Now  we  shall  eall  our  witnesses 
to  prove  it  marsh-ground.  Swear  Thomas 
Bi^fbcs.  (Which  Wis  done.) — Do  you  know 
"'      •  g-marsh?— Htt^Acfs.  Yes. 

ren.  Do    yo«  know  the   houses   in 
iP 

Hughesi  Which  honsesf 

Sol.  Gen.  The  houses  now  in  suit  for  ? 

Hughes.  Yes,  I  do. 

Att.  Gek.  How  long  have  you  known  them  P 

Bugkes.  Tbeve  was  no  houses  when  [  knew' 
it  first. 

Att.  Gen.  Do  yon  know  Cook  hill  P 

Hughei.  Yes. 

Att.  Gen.  Do  yon  know  Foxe's  lane  ? 

Htufkes.  Yea  ;  I  did  kAov^  it  before  it  was 
b«lt. 

Att.  Ge».  Did  von  kaiow  the  booses  that  lay 
a*  tbeeist  side  of  FoKs'a-ianeP 

Hughes.  What  houses  there? 

Att.  Gen.  D%d  you  know  any  hooses  there 
imnerlyp 

Bmgkes,  I  know  not  what  yon  mean. 

Att.Get^^  I  ask- you  again,  do  you  know 
TozeVlane  P 

Bngkes.  Yeft ;  it  wan  a  bank  before  it  was 


once. 


Mr.  Poa^tf.  Bo  yon  know  the  Lynches  P 
Ah.  Oen.  Nay,  letnsask  bnt  oneaton    , 
yray.    1  will  ask  you  a  plain  question ;   did 
yo»lBM#tbnfliamb6iii<eilw»i  builiupoii? 


Mugkes.  Yes,  Sir,  that  I  did. 

Att,  Gen.  Howfar  did  the  marsh-ground  go  f 

Hughes.  To  Cock-hill  eastward,  as  far  ail 
the  broad  bridge  ;  vi^estward,  as  far  as  Foxe's- 
Lane. 

Aft.  Gen.  Was  all  that  marsh  -  ground  ? 

Hughes.  The  river  of  Thames  did  flow  round 
about  it,  and  there  were  bogs,  trees  and4>ushe8, 
and  such  things. 

Serj.  Lutwich.  Did  yon  know  the  phoo 
where  Ratcliff  mill  stood  ? 

Hughes.  According  to  report  t  did. 

Serj.  Lutzdich.  Ay,  where  was  that  ? 

Hughes.  Just  at  Bdl-wharf. 

Serj.  Lutwich.  Upon  which  side  of  Coek- 
h\\\?'^Hughes.  In  Shadwell  Hamlet. 

Ait.  Gen.  That  is  right. 

Mr.  Powis.  Was  that  like  the  other  end  of 
the  marsh  ? 

Hughes.  The  river  came  in  there  wholly. 

Serj.  Luttnich.  At  high  flood  does  the  water 
come  iu  there  at  this  time  P 

Hughes.  It  did  at  every  tide  high  and  low 
formerly,  now  it  is  damM  up. 

L.  C.  J.  Did  the  tide  come  up  to  that  yon 
call  Poxe's-lane  ?'—Hu]^he8.  Yes. 

L.  C.  J.   Then  tliat  makes  -an  end  of  the 
question :  it  cannot  be  as  you  say. 
X   Att.  Gen.  llow  so,  my  lord  ? 

L*  C.  /.  How  could  it  be  an  overshot-tnill  P 
How  could  the  mill  be  turned  but  with  the' 
tideP 

Att.  Gen,  Their  evidence  makes  it  appear 
such  by  the  leaden  trough,  wkicll  is  an  instru- 
ment l>e)onging  only  to  an  overshot-mill? 

L.  C.  J,  Tell  not  me  of  the  leaden  trough, 
Mr.  Attorney ;  look  you  upon  the  survey  you 
produced,  and  take  notice  of  the  last  para^aph, 
and  there  you  will  find  the  words,  *  I'rox'  ad* 
'jacent'  ouidam  tenemento,'  &c.  what  make 
you  of  that? 

Ati,  Gen.  Pray,  my  lord,  let  it  be  read. 

L.  C.  J.  I  will  in  the  mean  time  ask  your 
witness  a  question.  Friend,  thou  seeraest  to 
be  a  man  that  understands  something.  Thou 
sayest  Foxe's-lane  was  a  bank  before  it  was 
built,  and  the  tide  before  that,  ti^ie  came  up  to 
that  hank,  both  high  and  low.  Now  suppose 
there  had  been  a  mill  in  that  ground,  how 
should  it  have  been  driven  ? 

Hughes.  I  will  tell  your  honour:  Mylord^ 
by  report,  and  I  suppose  it' may  be  true,  Uie  mill 
stood  all  tlie  tide  ot  flood,  and  when  the  flood 
was  at  high  water,  there  was  a  dam  which  kept 
it  in,  and  it  went  out  again  at  ebb-tide,  and  so' 
the  mill  was  drove. 

X.  C.  /.  There  is  your  overshot-mitt  gome 
then,  Mr.  Attorney, 

Att,  Gen.  If  ever  seven  or  eight  acres  of 
ground  can  be  the  appnrtenances  of  a  mill,  I 
should  much  wonder. 

L.  C.  J.  Mr.  Attorney,  I  can  tell  yon  of  a 
mill  over  against  this  place,  which  I  myself, 
and  we  all  can  remember.  AH  the  estate  aboulr 
it  was  in  the  Traps  family,  he  was  a  gentleman 
^of  our  boose ;  all  the  water  that  drives  that  mil^ 
and  two  Of  tiiree  nulla  that  serve  that  side  of 
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the  mcr,  is  taken  in  as  the  tide  comes  in,  lind 
is  i^entin  as  be  sa^ys.bya  dam ;  and  whentliey 
open  that,  the  mill  turns  back  again.  Fori 
^otild  fain  hare  all  these  things,  tbat  seem  to 
be  dark,  cleared  by  the  way  as  they  go.  I  will 
suppose  all  the  records  you  have  read  to  be 
right,  aod  that  it  is  called  Katcliff-j\IiU,  and 
then  there  is  the  Mill  bank,  and  the  Hilly-bank, 
and  the  Hilly-wav ;  it  is  plain  then,  there  was 
a  Mill-bank,  or  a  lUilly-hank,  or  whatever  you 
call  it.     it  so  falls  out  that  the  thing  now  in 

Suestion  is  made  plain  upon  your  own  e?i- 
ence,  there  was  really  ponds  and  gutters,  and 
those  things  that  *were  to  satisfy  the  mill. 
This  mill  comes  to  be  plucked  dowu  and  the 
ponds  and  all  the  sluices  come  now  to  be  built 
iipoQ :  tins  is  not  like  your  marsh -ground  that 
is  on  tbe  western  part  of  the  bank,  but  it  is  a 
parcel  of  meare  or  marsh,  as  the  pond  and  the 
rest  stiflod  up  by  those  things,  that  till  such 
time  as  the  mill  was  taken  away  were  recep- 
tacles for  to  pen  up  the  water  tbat  came  in  with 
the  tide.  What  is  the  meaning  of  those  words 
in  the  survey  tbat  I  spoke  oi'  before,  and  the 
several  tenements  and  orchards,  and  ponds,  and 
sewers,  &c.  and  all  those  things  ?  Would  you 
have  it  that  this  should  all  point  to  the  scite  of 
the  mill,  as  though  all  tbe  boundaries  should 
extend  to  the  east-end  of  the  mill .? 

Serj^  Siringer.  That  was  the  reason  why  I 
asked  but  now,  bow  big  the  whole  was? 

L.  C.  J.  And  will,  what  you  would  have, 
Mr.  Attorney,  a  ditch  or  two,  ever  answer  tlie 
words  in  the  survey  ?. 

JU.  Gen.  Nsr  will  all  their  words  amount 
to  divers  closes  of  ground,  as  this  must  make 
in  the  whole. 

Sol.  Gen.  Their  twenty  acres  elsewhere  an- 
swers all  they  can  claim. 

X.  C.  J.  But  this  you  y ounself  say  is  the 
Derricks- hills,  in  the  survey  ;  and  you  do  take 
it,  as  soon  as  the  mill  was  pulled  down  in  one 
place,  it  was  set  up  in  another. 

Jti.  Gen,  After  he  hacl  taken  our  long  lease 
be  erected  one,  we  say,  upon  our  ground ;  for 
lie  had  pulled  down  the  old  mill,  and  lett  tbat 
to  Carter. 

Sof.  Gen.  My  lord,  it  is  plain,  that  the  old 
mill  and  the  new  mill  were  not  u|N>n  tbe  same 
ground,  from  Carter^s  lease. 

L.  C.J.  Mr.  Solicitor,  you  indeed  agree 
among  yourselves  that  it  is  plain,  hut  sdas !  the 
fact  is  qu^te  contrary. 

Serj.  Maynard.  My  lord,  we  do  make  our 
argument  for  the  defendant's  title  as  your  lord- 
ship does  apprehend  it.  The  boundaries  to- 
wards the  east  is  made  the  mill  and  Ilatcliff- 
Town.  This'()lace  that  contains  seven  acres, 
though  it  had  passages  for  the  water,  is  not  the 
'  mill,  and  it  can  never  be,  thai  so  much  ground 
can  be  reckoned  to  be  lands  belonging  to  tho 
mill ;  it  is  tbe  mill  itself  that  is  the  east  bound. 

JL  C.  J.  1^0,  it  is  the  mill  and  the  mill-bank, 
brother. 

Serj.,  Maunard,  With  submissioo,  myjord, 
^  it  is  Ilatclilf-Mill. 

X.  C,  J,  !» there  no  JttiU-bank  ii»  any  9f  iH 

eda?  "  ^ 


i^^? 


8erj.  Maynard.  Not  that  I  remember. 
L.  C  J.    At  the  peril  of  my  discretion  be 
that,  brother. 

Serj.  Mayriurd.  Take  it  to  be  so  as  your 
tonlship  says,  that  there  is  mention  of  a  Mill- 
bank,  that  cannot  lie  east,  for  it  lieth  in  a  little 
pond. 

L.  C.  J.  Good  brother,  let  us  not  puzzle  that  • 
which  is  as  |[>laiu  as  tliat  tbe  sun  shmes.    Tbe 
controversy  is  about  all  tbe  west  part  of  Foxe's- 
lane. 

Att.  Gen,  No,  it  is  the  east  bound  tbat  we 
contend  tor.  . 

L.  C.  J.   Mr.  Attorney,  if  you  will  mistake  > 
the  point,  I  cannot  help  it,  I  assure  you  I  da 
not'.    Pray  take  notice  of  it,  it  is  called  ISO 
acres  in  your  act  of  parliament. 
Att.  Gen.  Yes,  my  lord,  180  acres. 

L.  C.  J.  Now  then  the  east  of  your  lai^d  by 
your  own  shewing  is  Mill-bank ;  the  east  of 
Mill-bank  is  the  mill,  whereas  the  west  part  is 
St.  Katherine's,  so  all  your  deeds  and  recovds 
say  ;  bot  tbe  eas^  part  of  tbe  land  is  Mill- bank. 

Serj.  Maynard.  No,  mv  locd,  Ratcliff-mitt. 

X.  C.  J.  But  I  say.  Ay,  brother.  Thea  how 
broad  doth  Foxe's-lane  extend  ? 

Att,  Gen.  It  is  reckoned  30  foot  in  Carter's 
lease,  I  think. 

X.-  C.  X  That  is  a  lease  tbat  I  perceive  there 
is  some  controversy  about,  tberetbre  I  do  not  so 
much  mind  that;  it  is  a  perch  of  land,  1  tbink, 
in  some  of  your  evidences. 

AU.  Genl  Where  Foxe's-kne  is,  is  the  four 
acres  that  were  surrendered ;  now  that  being*' 
the  westbound  of  tbe  eleven  acres,  where  then 
are  the  other  seven  ? 

X.  C.  J.  Read  the  deed-poll  again,  the  par- 
ticulars and  bounds  only. 

Clerk  read^.l  '  All  those  my  foor-and^ 
twenty  acres  and  an  half—' 

AU*  Gen.  Tbe  East  bound  your  lordship 
sees  is  the  mill ;  now  your  lordship  makes  an 
objection,  that  if  it  were  as  we  say,  an  overshot 
mill,  it  could  not  have  been  driven — 

X.  C.  X  Do  not,  pray,  make  any  silly  ob- 
jection tor  me,  and  then  think  to  answer  it.  I 
tell  you  I  do  say,  that  it  is  impossible  there 
could  be  any  uiill  there  but  a  tide- mill :  the  . 
thiug  is  as  plain,  Mr.  Attorney,  as  any  tbin|r 
in  the  world  can  be ;  go  on  with  your  evi- 
dence. 

Sol.  G^n.    Pray    swear  John  Somcrlj. — 
[Which  was   done.] — How  long    have  you  ' 
known  the  place  in  question  ? 

Somerly,  I  have  known  it  about  S7  or  sa  • 
years. 

Att,  Gen,  Do  you  ktiow  where  tbe  mill 
stood,  or  was  reported  to  stand  P 

Somerly.  I  know  where  it  was  reported  to 
stand,  but  I  never  knew  the  mill  roysdf,  it  was 
demolished  beibre  my  time. 

Alt.  Gen.  Where  was  it  rtfpoiiec|tQ  stand? 

Somerly.  As  it  was  report^  it  stood  about  . 
half  tbe  length  of  the  hall  off  tbe  bank,  rather 
leaning  to  the  river  of  Thaiqef  tbim  tbe  high- 
way. 

All.  Gen.  Where  was  the  way  to  tbemiU  ? 

Somerly.  At  Cook-biU« 


Digitized  by  LjOOQIC 


GW]   STATE  TRIALS,  S6  Charles  II.  1684— /«"  great  Part  of  ShadwelU 

L.Ci  J.  That  joor  own  mdence  say  wis  on 
the  West-side  of  the  mill. 

AtL  Gen.  Did  you  know  Sbadwell  ? 

StanerUf.  I  knowthaUhat  is  called  Shadwell. 
Do  you  mean  the  well? 

An,  Gen.  Yes;  how  far  is  ^he  well  from 
Cock-bill  r 

Soiiteriu,  Halftlie  length  of  the  hall. 

Mr.  WUlUtm.  How  i'ar  is  it  East  of  Foze's- 
hoe. 

Somerly*  Truly  I  cannot  well  tell. 

Xr.  C.  J.  The  qnestion  is,  whether  that  be 
the  well  that  is  mentioned  in  the  evidences  P 

Somerfy.  I  never  knew  any  other  well ;  I 
paid  for  tilling  of  it  up. 

Mr.  WiUiamt.  What  was  it?  Was  it  not  a 
poml  formerly  ? 

Somerhf,  it  was  a  well. 

Ati.  Uen.  What  was  it  called  ? 

Somerljf,  Sbadwell  it  was  called,  1  knew  no 
other  name  it  bad ;  and  that  well  was  w barfed 
about,  and  there  was  a  piece  of  wood  about  six 
foot  long  pot  into  it,  and  it  was  on  the  side  of 
the  hill ;  a  cooper  had  it  ^in  his  possession,  and 
be  used  to  put  his  hoops  into  it. 

Ait,  Gen,  Do  yon  remember  the  ditch  that 
run  under  the  Lynches  ? 

Sotnerfy,  I  remember  there  was  a  ditch  that 
tw\  a  long  way ;  there  were  three  or  four 
bridges  oyer  it. 

Mr.  WUiianu.  Was  that  a  wide  ditch  f 

Somtrfy,  It  bad  planks  to  go  over,  and  it 
was  a  deep  ditch. 

Att.  Gen.  Wben  yon  knew  it,  did  cattle 
leed  there  f-^Somrrfy^  Not  in  my  time. 

Sol.  Gen.  Wben  you  first  knew  that  well, 
'iras  it  reputed  an  ancient  well  ? 

Somertjf^  I  knew  it  not  till  I  came  to  bujr  it. 

Att.  Gen,  What  do  you  know  of  the  raising 
ff  Fox's  hine? 

Somtrly.  1  lived  there  26  years  ago,  and  in 
the  time  since  I  lived  in  it,  it  is  raised  the 
kngtb  of  my  stick  and  more :  for  when  tlie 
tide  came  in  strong,  it  used  to  drive  stones  and 
vlanks  in  at  the  windows.  There  was  a  water- 
bouse  erected  upon  Wappiog-wall,  and  they 
went  to  lay  pipes  along  the  street,  but  they 
coold  not  lay  them  there,  for  they  found  great 
pieces  of  timber,  4nd  other  things  in  the  ground 
that  hindered  it;  and  upon  that  they  raised  the 
gnmiid, 

Mr.  WiUiamt.  Was  not  there  a  dam  made 
at  the  end  of  Fox's  lane  to  keep  out  the  tide  ? 
Somerly.  I  never  knew  of  any. 
L.  C.  J.  Was  not  Fox's-lane  repute«l  an  an-: 
fient  wav  P 

Somertjf.  I  suppose  tbey  were  continually 
]^ving  it  to  raise  it  higher  and  higher. 

Att.  Gen.  When  you  knew  it  first,  was  it 
kigher  tlian  the  marsh  ? 

.  Somerljf.  It  was  all  built  wben  I  came  thither. 
It  is  six  yards  higher  at  one  end  than  the 
other. 

AU^  Qen,  Swear  John  Holmes.— [Which 

was  done.}— Do  you  know  the 'bouses  in 
Aoestion,  between  Fox'f-Ume  and  Cock-hill  ? 


Att.  Gen.  How  long  have  you  known  it  P 
Holmes.  I  have  known  the  place  a  matter  of. 
S8  yean  or  more. 

^tt..  Gen.  Did  you  know  it  before  it  was 

built?  ■: 

Holmes.  No,  1  did  not  take  notice  of  it,  to  say 

notice.  ,  ! 

Alt.  Gen,  Do  you  know  that  place  that  is 

called  Sbadwell  ?-^Holmes,  No. 

Sol.  Gen.  What  do  you  know  of  the  raising 
of  Fox's- lane? 

Holmes.  1  never  did  know  of  raising  the  lane. 
Alt.  Gen.  Not  at  all? 

L.  C.  J.  Was  it  not  all  the  time  you  knew 
itacommon  imssageP   . 

Holints.  Yes,  a  common  highway. 
L.  C.  /.  Shew,  if  you  can,  that  there  was 
any  highway  from  NoHh  to  South,  but  Fox's- 
lane. 
Att.  Gen.  Do  yon  know  Cock-bill? 
Ifoiwes.  That  is  quite  off  from  it. 
L.  C.  J.  hex  me  ask  you  a  question.    Sup- 
pose yuu  were  to  go  for  tne  purpose  from  Shad- 
well  down  to  the  river  of  Thames,  would  you 
go  to  Cock-hill  or  Fox's  lane  ? 

Holmes.    If  I  had  occasion  to  go  down  to 
Pelican- stairs,  then  I  would  go  to  Fox's-lane; 
but  if  I  vreie  to  go  to  Bell- wharf,  I  would  go  to 
Cock  hill. 
L.  C.J.  That  is  quite  another  way. 
Sol.  Gen,    It  is  southward    of  Cock-hill, 
where  the  mill  stood. 
Att.  Gen.   That  adjoined  iust  upcfn  the  way. 
Sol,  Gen.  Doth  not  Cock-hill  lead  to  the 
Thames? 

Holmes.  Cock- hill  is  the  first  beginning  of 
the  goinjg^  down  to  Bell  wharf. 

Sol.  Gen.  Swear  Eleanor  Barefoot,  and  Mary 
Day.  [£leanor  Barefoot  was  sworn.]  Do  you 
know  Fox's  lane  i' 

Barefoot.   Yes,  I  know  it  very  well. 
Att.  Gen.  How  long  have  you  known  it? 
Barefoot.  Threescore  and  almost  six  years. 
Att.  Gen.  Then  you  knew  it  before*  it  was 
built?— Bflrr/bof    Yes. 
Att.  Gen.  Did  you  know  the  old  mill  P 
Barefoot.  Who,  Sir? 

Att.  Gen.  Do  you  remember  who  first  built 
there  ? — Barefoot  I  cannot  tell. 
Att.  Gen.  Pray,  when  you  knew  it  first, 
' '  what  .was  it,  and  who's  ? 

Barefoot.  It  \ias  a  roarsb-gronnd  from 
Cock  hill  to  Fenner's  field,  it  was  counted  and 
known  to  be  Mr.  Stepkins's  ;  he  was  a  great 
freeholder,  and  owner  of  all  the  ground  up  tq 
£ast-8mithfield. 

L.  C.  J.  How  ?  Why  is  qot  the  Lynches 
between  Cock-  hill  and  St.  Katherines  ? 

Bare/qot,  The  upper  ground  was  only  bo* 
longing  to  the  dean  of  St.  Paul's. 

L.  C.  J.  Do  you '  remember  that  which  is 
now  called  Fox's  lane  ? — Bar^oot.  Yes. 
L.  C.  J.    Was  it  a  lane  at  that  time  ? 
Barefoot.  Yes,  it  was. 

Att.' Gen   Do  you  remember  bow  the  water 
came  in  there  ?— Barefoot.  Yes. 
Att.  Gen,  Did  it  coma  up  to  the  bank  f 
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Biirtfbot.  At  high  tides  it  came  o?er,  to  that 
Bona  could  pus. 

X.  C.  /.  But  at  common  tides  ? 

Barefoot,  It  came  at  common  tides  till  it  was 
raised. 

L.  C.  J.  But  it  was  an  usual  passage  for  carts 
and  carriages  ? — Barefoot.  Yes. 

At^,  Gen,  How  was  the  mill  driven  that  was 
there? 

Barefabt,  There  was  a  mill  in  my  time  that 
went  with  the  tide,  and  all  the  water  that  came 
down  from  that  mill  came  into  a  pond,  and  so 
to  the  mill-dam,  and  so  drove  this  mill. 

L,  €.  /.  Which  mill  dost  thou  speak  of? 
Didst  thou  know  Ratdiff-Mill  ? 

Ait,  Gen,    Did  you  kuow  Cock-hill  mill  ? 

Batefoot.  Yes,  that  I  speak  of. 

X.  C.  J.  And  how  was  it  driven,  dost  thou 
say? 

Barefoot.  It  was  driven  hy  the  water  that 
came  from  the  river  in  a  sluice. 

L.  C,  J.  It  came  out  of  the  Thames  ? 

Barefoot,    Yes ;  with  the  tide. 

L.  C.  J,   How  did  it  run  ? 

Barefoot,  It  had  a  great  hu^e  sluice. 

Mr.  Williams.  Was  that  in  tiie  Lynch- ditch, 
cr  other  way  ? — Barefoot.  It  ran  into  a  pond. 
'  Att.  Gen.  Where  did  that  pond  stand? 

Barefoot.    In  New  Gravel  lane. 

Att.  Gen,  Where  was  the  head  of  the  pond  ? 

Barefoot.  It  went  out  with  the  tide. 

Mr.  Williams.  Where  ? 

Barefoot.  Between  the  street  and  the  mill. 

Att.' Gen.  How  near  was  the  pond  to  Fox's 
lane  ? — Barefoot.  A  quarter  of  a  mile  off. 

Mr.  WilUams.  West  of  Fox's  lane. 

Barefoot.  Yes. 

Att.'Gen.  Do  you  know  Green-bank? 

Barefoot.  Yes. 

Att.  Gen.  How  far  is  that  from  Fox's  lane  ? 

Barefoot.  Haifa  mile  off. 

Att,  Gen.  Did  yon  know  the  well  called 
SbaitWell?--J3are/bo^.  Yes,  I  did. 

Sol.  Gen.  On  which  side  of  Fox's-lane  did 
Sbadwell  stand? 

Barefoot.  It  was  between  the  mill  and 
Broad- Bridge ;  eastward  of  Broad-bridge. 

Att.  Gen,  How  far  was  it  from  the  mill? 

Barefoot.  A  pretty  way. 

Att.  Gen,  How  far  do  you  think? 

Barefoot,  About  40  or  60  foot :  the  well  was 
between  the  mill,  I  say,  and  Broad-bridge; 
Fox's-lane  stood  west. 

L.  C.  J.  When  you  knew  Fox's  lane  first, 
what  was  itbetween  the  Lynches  on  the  north, 
and  the  Thames  on  the  south  ? 

Barefoot.  A  place  for  carts  and  horses  to  go. 

Att.  Gen.  And  yon  say  it  was  all  marsh- 
ground  from  Cock-hill  to  8t.  Katherines  ? 

Barefoot,  Yes,  it  was  all  a  low  ground. 

Ait.  Gen.  Whose  ground  was  it  counted  to 
lef^Barefoot.  Mr.  Stepkins's. 

Att,  Gen.  Qad  the  dean  ever  any  thmg  to 
do  there? 

Barefoot.  The  upper  ground  vras  the  dean  of 
Paul's,  bat  the  lower-ground  was  Mr.  Step* 
kina'ft 


Mr.  WiUiami,  Was  tiiere  a  bridge  over  tbe 
Ly  ncb-ditch  at  the  end  of  Fox's  laae  ? 

Barefoot.  There  was  a  bridge  and  a  cart- 
way. 

2«.  C.  J.  Do  you  know  it  was  marsfa-groQiid 
on  the  east  side  of  Fox's  lane  ?  Did  it  ever  lie 
under  water  ? 

Barefoot.  At  high  tides  and  such  as  that  it 
was  overflowed. 

X.  C,  J.  But  at  common  tides  did  it  oss  to 
go  over  Fox's  lane  ? 

Barefoot.  I  cannot  tell  that  truly,  it  is  new 
rabed  very  high,  it  was  much  lower ;  but  I  ao) 
sure  the  tide  sometimes  came  beyond. 

Att.  Gen.  When  the  water  was  in  the  greil 
pond,  did  not  it  come  by  the  Lynch  ditch? 

Barefoot.  It  came  out  of  the  Thames. 

X.  6.  /.  Do  you  remember  any  way  that 
led  up  to  tbe  Lynches  by  the  well  r 

Barefoot.  Tbe  Lynches  did  not  belong  to 
Mr.  Stepkins ;  there  was  the  mill. 

X.  C.  J.  But  answer  me,  was  there  aay^way 
that  went  up  to  tbe  Lynches  by  the  well  ? 

Barefoot.    There   was   do  passage  to  go 
through  but  at  Fox's-lane. 
~    Att.  Gen.    Was  there  not  a  way  at  Cock- 
hill?  ^ 

L.C.J.  That  is  farther  east  than  the  laill. 

Att.  Gen.  Sbadwell  is  the  bounds  of  ear 
land. 

L,C.J.  But  where  is  that?  That  is  tbe 
qnestion,  Mr.  Attorney.  I  remember  what  Ihe 
woman  said  indeed  tbe  last  time,  if  there  wcM 
as  many  wells  as  there  were  panes  in  the  gla«- 
window  here,  that  was  the  right  well.  Bvit 
that  will  not  decide  the  controversy. 

Att.  Gen.  Swear  Austin  Cope. [WUeh 

was  done.l Do  you  know  C.ock-hill? 

Cope.  Yrt,  1  do. 

Att.  Gen.  Did  you  not  know  a  mill  that  watf 
at  Ratcliff  ? 
■  Cope.  Ttiere  was  one  at  Bell-wharf. 

X.  C.  /.  How  hmg  ago  is  it,  that  yon  re^ 
member  it? 

Cope,  Threescore  years  agto.v 

L.C.J.  How  was  that  mill  driven? 

Copf.  With  the  tide. 

Att,  Gen.  Where  dkl  the  tide  come  in  ? 

Cope.  At  Frying-pan  stairs* 

Att,  Gen.  Whither  did  it  go<? 

Cope.  It  went  into  the  dam,  and  so  drove  flie 
mill.    There  was  an  iron-nill  built  by  one  . 
White  tyrenty  years  after. 

X.  C.  J,  How  far  did  the  tide  go  vif  frnm 
Ratcliff-mill  westward  ?    « 

Att,  Gen.  As  near  as  you  can  remember^ 
what  was  it  that  stopped  the  tide  ? 

L.C.J.  Ay,  bow  far  did  the  fide  go  beAft 
it  stopped? 

C<i>e,  Almost  as  far  as  New  Gtavel-lane. 

X.  C.  J,  Did  the  tide  come  up  as  ite  ai 
Fox'sOane? 

Cope,  It  flowed  over  at  some  tides. 

X.  C.  J,  What  did  it  at  usnal  and  ComiMB 
and  ordinary  tides  ? 

Cope,  It  never  cane  so  high. 

Att.  Gen.  How  high  did  it  com  thctf  f 
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Cepe.  HitH  by  H  came. 

Alt.  Gen,  How  near  f 

Cape.  Within  forty  ibol  upon  reasonable 
tides. 

Jit.  Gen.  And  did  that  bdptotnm  this  mill? 
Cope.  Yes ;  it  went  tb  toe  dam,  and  so  it 
drove  it, 

JL  C.  J.  Where  was  your  way  from  north  to 
south  ? — Cope,    At  Fox's-lane. 

Ait.  Gen.  Was  there  a  bridge  there,  over 
which  the   carts  went  into  the  lane,  under 
which  the  water  did  run  ? 
Cope.  'Yes,  there  was. 

X.  C.  J.  What  is  it  that  lies  beyond  the  mill  ? 

Cope,  Ratcliff-town. 

X.  C,  J.  Which  was  further  eastward,  Cock- 
hill  or  the  mill? — Cope.  Cock-hill. 

JL.  C,  J,  80  it  is  by  your  own  map ;  and 
then  where  can  the  miU-bank  be  but  Fox's- 
laneP 

Att.  Gen.  Shadwell  is  our  bounds. 

L.  C.  J,  Robin  Hood  upon  Greendale  stood ; 
therefore  this  must  be  your  land :  that  is  all 
the  argument  I  can  make  of  it.  Your  boun- 
daries do  make  it  as  plain  as  the  nose  in  a 
man^s  face. 

Ati.  Gen.  Swear  Mf.  Hoi  well.— [Which 
was  done.]— How  long  have  you  known  this 
place,  the  lands  in  question  ? 

Hoi.  Not  above  a  year. 

L.  C.  J,  He  is  your  surveyoi*,  I  think. 

Att.  Gen.  He  is  so,  my  Ion).  Pray,  you 
Cope,  which  way  did  the  water  go  ? 

Cope.  Westward. 

L.  C.  J.  But  which  way  did  you  use  to  go 
to  the  riter  from  the  Lynches  ? 

Cope.  We  sometimes  went  the  lower  way, 
and  sometimes  the  higher  way. 

JL,  C,  J.  Which  was  the  higher  way  ? 

Cope,  Batcliff- Highway. 

X.  C.  J.  And  which  was  the  lower  way  ? 

Cope,  Tbrouffh  Wapping  and  Shadwell: 
Shadwell  is  the  lower  way. 

X.  C.J,  Thou  talkest  of  the  north-west 
way ;  but  if  you  were  to  go  directly  from  north 
to  south,  which  way  would  you  have  gone  ? 

Cope.  Down  Cock-hiU,  or  down  Broad- 
brtdge. 

L.C.J.  Where  is  that? 

Cope.  Bevond  Cock- hill. 

X.  C  J.  tVhereabouts  is  \X? 

Cope,  Within  a  little  of  Fox's  lane. 

X  C.  J,  When  vou  went  down  Cock- hill, 
upon  which  hand  did  you  leave  the  mill  ? 

Cope,  If  I  went  the  lower  way,  I  lefl  the 
Bill  on  the  left-hand. 

X.  C.  J.  But  when  you  went  the  higher 
way  down  Cock-hill  f 

Cope^  Then  we  left  the  mill  behind  us. 

X.  C.  J.  What  dost  thou  mean  by  behind 
tkee?— Cope.  I  left  it  north. 

X.  C.  J.  That  could  never  be,  man. 

Ait.  Gen.  Yes,  my  lord,  he  is  right. 

X.  C.  /.  But  I  say  he  is  not  rigffit,  Mr.  At- 
torney, for  Cock-hill  is  north  of  tbe  mill. 

Att.  Gen.  Cope,  do  you  know  Fox's-lane  ? 

Cepe,  Y<%  Tery  wdL 


Att,  Gen.  Is  it  raised? 
Copei  Yes;  eight  or  nine  foot 

Att.  Gen.  What  was  the  reason  of  its  being 
raised  ? 

Cope.  It  was  not  fitting  for  carts  to  go  over. 

L.C.J.  Why  so? 

Cope.  The  water  Came  upon  it. 

Att.  Gen.  And  then  to  come  to  the  adm^« 
surement,  taking  in  the  place  in  question,  it 
makes  just  130  acres,  wnich  is  our  numl^, 
and  no  more. 

X.  C.  J,  Then  you  will  leave  the  dean  ito- 
thing. 

Att.  Gen.  Yes,  he  has  3000/.  a-year. 

L.C.J.  Where? 

Att.  Gen.  In  the  east,  beyond  this  place. 

X.  C.  J.  Why,  would  you  have  any  of  the 
land  that  belongs  to  the  mill  ? 

Att.  Gen.  We  claim  this  as  marsh-land; 
which  they  have  nothing  to  do  with,  and  the 
number  of  acres  will  not  be  answered  without 
it.  Mr.  Hoi  well,  have  you  admeasured  the 
mwsh ?^HoL  Yes;  1  have,  Sir. 

Att,  Gen.  Prom  whence  did  you  b^^f 

Hoi,  From  Hermitapre-Dock. 

Att.  Gen.  Within  what  bounds? 

Hoi.  That  which  they  call  the  Lynches  and 
the  marsh  to  St.  Katherine^s  from  the  well  ? 

Att.  Gen.  J\nd  how  much  doth  it  make  ? 

Hoi,  Besides  the  well  and  the  Lynches,  I 
find  it  something  above  130  acres. 

X.  C.  J.  Somewhat  above,  how  much  pr'y- 
thee  ? — Hoi.  Not  an  acre  above. 

Mr.  Williatnt.  Pray,  Sir,  how  many  acref 
lies  east  of  Gravel -lane  ? 

Hoi.  Besides  the  well  and  the  Lynches,  I 
can  make  but  fifty  acres  and  an  half. 

X.  C.  /.  Where  did  you  reckon  up  the, 
whole  P 

Att.  Gen.  To  make  up  the  130  acres,  he 
took  in  the  mill  and  all. 

X.  C.  J.  That  is  very  well. 

Alt.  Gen.  Why,  my  lord,  it  is  no  more  than. 
130  acres,  and  so  mucn  we  must  have. 

X.  C.  J.  Look  into  the  survey  that  you  pro- 
duced, and  see  what  that  says ;    besides  all— 

Att.  Gen.  Those  lie  eastward  of  the  mill. 

X.  C.  J.  Pray,  did  you  measure  the  wall  P 

Hoi.  Wapping  wall  is  20  acres. 

Att.  Gen.  If  tbey  will  consent,  the  jury 
shall  have  the  survey  with  them. 

Mr.  Williams.  Wuh  all  out  hearts,  let  them 
have  it. 

X.  C.  J.  Gentlemen,  both  sides  consent,  you 
shall  have  the  survey  with  you ;  but  withou^t 
that  consent  you  could  not  have  had  it,  it  not 
being  under  seal. 

Att,  Gen.  Then  we  desire  our  last  verdict 
may  be  read.  Mr.  Sutton,  was  it  a  verdict  upoq 
full  evidence  ? — Sutton.  Yes,  Sir. 

Att.  Gen.  How  many  hours  did  it  last  ? 

Sutton.  Five  or  six. 

Att.  Gen.  Was  there  a  view  in  it  ? 

Sutton.  "Riere  was  so. 

X.  C.  J,  Read  it.  (Which  was  done).  Mf. 
Holwell,  how  muoh,  p^'ay,  is  the  land  b^F^eei) 
Fox's-lane  and  the  mill  F 
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manh  was  oontUiiaUy  oTerOown  ivith-  waler  ; 
but  now  ia  our  grrouod  there  was  a  ^p^eat  many 
ditches aod  ph^estpkeep  the  water. for  the 
service  of  the  mill.  When  we  came  to  build 
upon  our  ground,  which  was  15  Jacobi,  (then  it 
began)  then  he  brought  an  action,  and  did 
pretend  that  we  did  incroach  the  wall  some- 
what into  the  marsh  ;  there  we  bad  a  verdict 
upon  a  view,  and  after  a  non*suit  upon  full  evi- 
dence. There  was  likewise  a  bill  -exhibited  in 
chancery  against  Stepkins  the  father ;  whereia 
the  bounds  are  set  forth,  and  he  in  his  answer 
particularly  enumerates  the  boundaries.  And 
It  has  been  constantly  tlie  reputation  of  the 
place,  that  this  was  the  dean's  lands,  surveyed 
as  the  dean's  lands,  sold  in  the  late  times  of 
usurpation  as  the  dean's  lands.  The  first  things 
my  lord,  which  they  produced,  and  that  we 
did  then,  and  do  now  controvert,  is  CarteHs 
lease :  this,  they  say,  was  found  in  the  garret ; 
and  they  bring  two  witnesses  for  it :  but  bovr 
they  have  behaved  themselves !  What  con- 
fusion there  is  in  their  evidence  \  You  see — 

L.  C.  J.  Brother  Stringer,  if  you  have  any 
evidence  to  give,  pray  give  that  first,  and  leave 
your  remarks  till  the  last;  you  shall  MMn 
say  what  you  will ;  but  first  give  y opr  evi- 
dence. 

Serj.  Stringer.  My  lord,  w<r  shall  pursne 
your  direction  :  we  say,  upon  Fox's  buildings 
Stepkins  surmising  that  the  wall  belonged  to 
him,  comes  and  brings  an  action  of  eje^ment 
against  Fox's  tenants  for  this  wall,  and  ttp<Ri 
trial  the  verdict  went  against  him.  Then  there 
was  another  action  brought,  and  he  was  non- 
suited upon  that.  Afterwards  there  was  a  bill 
preferred  against  him,  and  in  his  answer  be 
confesseth  that  his  Wall- marsh  bounded  apoa 
Fox's- lane.  Here  are  the  bill  and 
(Which  were  read.) 


'  Hoi,  Below  the  Lynches  I  find  it  to  be 
seven  acres  and  an  half. 

Lu  C.  J.  Can  you  expect  then  that  all  those 
words  of  grardens,  orchards,  &c.  should  be  an- 
swered under  seven  acres  and  an  half  P  Be- 
sides, the  first  and  aneieut  reservation  of  rent 
was  10/.  a-year ;  after,  it  was  increase<l  to  16/. 
a-y  ear,  and  it  doth  appear  the  mill  turned  to  so 
!  little  account,  that  it  was  pulled  down,  and  so 
the  land  waste  answer  the  rent ;  which,  for  a 
ground-rent .  upon  a  church-lease,  in  thosf^ 
days,  was  very  great.    Have  you  done  now  ? 

Att.  Gen,  We  have  done  for  the  present, 
my  lore). 

L,  C.  J.  What  say  you  to  it  then  fi)r  the 
plaintiff,  gentlemen  P 

Serj.  Stringer.  ^May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury  ;  if  we  should 

£'ve  no  further  evidence  at  au  than  what  we 
ive  already  given,  but  leave  '4  upon  this,  I 
dare  affirm  it  plainly  appears  that  they  have 
no  title  at  all  to  th^  land.  As  to  their  last 
piece  of  evidence  I  would  first  give  an  answer 
to  that,  and  that  is  theik  verdict ;  aod  that 
which  I  would  observe'  upon  it,  and  say  to  it,  is 
this  ;  it  was  a  verdict  obtained  upon  forged 
de«is :  deeds  found,  as  is  pretended,  and  as 
you  have  heard  -from  their  two  special  wit- 
nesses, in  a  very  extraordinary  manner,  found 
in  a  garret.  But  by  what  art*  prepared,  and 
that  they  are  forged,  I  question  not  but  we 
shall  give  you  satisfaction.  But  besides,  as  to 
their  admeasurement,  it  seems  as  they  would 
have  it,  130  acres  is  the  question  about  the  ex- 
tent of  the  marsh.  So  much  they  claim ;  and 
we  shall  bring  two  surveyors  that  will  give 
you  an  account  upon  their  oaths,  that  between 
Fox's  lane,  which  we  say  isthe  west  boundary 
of  our  land,  and  the  east  of  theirs,  and  Her- 
mitage Dock,  where  the  marsh  ends,  there  is 
above  130  acres ;  and  so  they  do  not  want 
their  number.  For  all  the  evidence  that  they 
have  given  out  of  records,  we  agree  them 
to  be  as  they  say  ;  and  by  that  agreement  shall 
do  ourselves  no  harm  at  all,  for  they  all  do 
confirm  our  assertion.  The]^  place  the  eastern 
Ibound  of  the  marsh  at  RatclifT  town  ;  now  at 
Fox's-lane  doth  Ratdiff-town  begin.  The  lirt 
has  been  to  confound  the  cause  by  puzzling 
boundaries,  when  it  is  a  plain,  apparent  mis- 
take they  run  upon  ;  ftod  indeed  I  may  very 
T/ell  say,  a  wilful  one  too.  They  would  have 
us  conhne  all  to  a  mill  and  a  little  ditch,  when 
there  are  at  least  seven  acres  always  enjoyed 
With  it,  and  all  called  the  mill ;  which  had  a 
pond,  gfardens,  orchards,  tenements,  &c.  And 
now  there  are  very  large  drains  necessarily 
made,  to  keep  the  water  trom  annoyinfl^  the  in- 
Jiabitants,  and  to  carry  it  away.  But  mr  a  fur- 
ther evidence  of  our  title,  we  shall  first  prove, 
that  upon  a- bill  exhibited  in  the  Exchequer  by 
Mr.  Attorney  General,  against  Stepkins  their 
ancettor,  to  know  what  incroachments  had 
been  made,  what  belonged  to  the  dean  of  Paul's, 
and  what  to  Mr.  Stepkins,  are  fully  set  out. 
There  it  is  proved,  that  the  bounds  of  the  marsh 
wara  Wapping-wall,  alias  Fox's-lane.    The 


As  likewise  copies  of  two  records,  one  in 
the  Common -pleas ;  the  other  in  the  King's- 
bench. 

Hirl.  12  Jacobi  ejectment ;  Geoi^e  BosweV, 
plaintiff,  against  Thomas  Fox,  defendant ;  not 
guilty,  pleaded  a  verdict  for  the  defendant. 

Mich.  14  Jacobi,  ^ectment ;  William  Sorref^ 
plamtiff,  against  Tho.  Fox ;  Not  guilty  pleaded, 
and  the  plaintiff  became  nonsuit. 

Sir  John  Treoor,  My  lord,  we  hsive  this  Inr- 
tker  piece  of  ^idence  ;  we  have  here  a  lease 
made  by  Stepkins,  of  seven  acres  4>f  lands, 
westward  of  Fox's-lane^  which  divides  the 
marsh  from  the  mi!-l  ditches,  and  there  is  a 
corenant,  that  if  he  recover  any  part  of  the 
wall,  marsh-wall,  the  tenant  shall  mt?a  the  ad- 
vantage of  it,  and  increase  his  rent 

(Which  lease  bearing  date,  16  Aug.  13  Jac. 
A.  D.  1615,  was  read.) 

Mr.  William.  This  was  in  time  between  the 
non-snit  and  the  verdict. 

Seij.  iS^n'n^cr.  My  lord,  as  I  did  open  it» 
there  was  an  information  exhibited  by  Mr.  At- 
torney Ceneral  Noy,  7  Car.  1»  fgainst  ^w 
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tmiats  ftod  thein,  and  opon  that  iaformation 
tiieie  were  examiiiations  of  witnesses,  and  all 
the  bounds  of  both  parties  particularly  set  oat ; 
which  make  it  all  as  plain  and  clear  as  can  be. 
This  cannot  Kb  set  up  to  serve  a  torn  ;  it  was 
in  7  Car.  1,  so  long  a|jfo ;  and  when  that 
shews  the  wall  to  be  the  inheritance  of  the 
dean  of  Paul's,  it  answers  all  their  pretence  of 

L.  C.  J.  Look  yon,  brother,  that  cannot  be 
^wea  in  eridenoe,  and  I  will  tell  yon  why  ;  if 
It  were  an  information  against  Stepkinti  liim- 
adfy  he  being  the  party  under  whom  they 
daim,  no  doubt  it  were  evidence ;  but  it  is 
sffainst  the  tenants  of  the  one,  and  the  tenants 
of  the  other;  who  only  could  support  their. 
own  tenancies,  but  they  could  not  know  their 
landlords  particular  titles,  and  then  this  cannot 
be  evidence  to  bind  their  inheritance. 

Serj.  Stringer.  We  submit  it  to  you,  my 
lord.  Then  we  shall  offer  you  a  surrey.  In 
the  ^  ear  1649,  this  was  expraed  to  sale  as 
chorch-'lands,  and  a  surrey  taken,  and  found 
to  be  the  inheritance  of  the  church  of  Paul's ; 
and  as  such  sold  for  9,500/.  and  eqjoyed  by  the 
poichasers  till  the  restoration. 

Mr.  Williams.  Yes,  and  to  that  very  person 
sold  from  whom  they  say  they  had  these  leas^ 
which  they  have  produced  :  that  is,  to  Win- 
terbum,  whose  eiecutor  Knowles  was,  as  he 
says  ;  and  if  he  had  such  a  lease,  which  then 
had  been  forty  years  in  being,  would  he  have 
Ifiven  so  much  money,  or  ventured  to  purchase 
It  as  the  inheritance  of  the  church  f 

Serj.  Stringer.  Here  is  the  survey  then 
taken. 

Att,  Oe».  We  oppose  the  reading  of  yonr 
survey,  because  it  had  not  any  authority  to 
warrant  it. 

L.  C.  J.  Nay,  Mr.  Attomey«  thouffh  there 
was  no  sufficient  aothoritv,  yet  such  things 
have  always  been  allowed  as  evidence.  You 
oanoot  but  remember  it  was  ^one  in  the  case  of 
Finsbury  Rotten-row,  as  they  call  it,  White- 
croos-«treet. 

Alt.  Geu.  Then  let  them  read  the  commis- 
sion it  was  made  upon. 

Serj.  Pemherton.  We  have  none ;  there  were 
many  things  done  then  of  this  nature,  without 
commission  under  seal. 

X.  C.  /.  Ay,  they  did  them  by  orders  from 
Head  it. 


(It  was  read,  dated  Dec.  An.  1649.) 

Seg.  Stringer.  Now  we  will  shew  the  deeds 
of  purchase,  which  was  by  deed  enrolled. 

Dated  22  Nov.  An.  1650,  for  9540/. 

Serj.  Stringer.  My  lord,  because  they  pre- 
tend this  to  be  an  over-shot- mill,  as  they  call 
it ;  tbongli  it  be  plain  it  could  not  be  by  the 
place,  yet  we  have  three  tide-millers  that  we 
would  trouble  yon  witii  a  little:  but  first  here 
are  some  others,  Bland,  Marr,  and  Leybum, 
who  will  five  an  account  of  it. — (They  were 
•woni.)-*Bbuid,  do  yon  know  the  houses  in 
^ocnlinir^JS/aMt.  Y«.  - 
YOL.  X. 


Mr.  WiCliamt.  How  long  have  'you  known 
them  K-Bland.  Thirty  yesrs. 

Serj.  Femberton.  Pray,  what  is  ^e  com- 
mon repu:ation  whose  the  lands  were  ? 

hiand.  It  was  always  token  to  beibe<leaD's 
lands. 

Mr.  WilUams.  Who  were  the  tenants  ? 

Bland.  Mr.  Whit  wick  and  Mr.  Winierburu. 

X.  C.  J.  Prithee,  canst  tliou  tell  what  was 
taken  to  be  the  East  boundary  of  Wafipiiig* 
marsh? — Bland.  Fox's-lane. 

L.  C.  J.  Was  that  the  reputation,  upod  your 
oath,  in  all  your  time? 

Bland.  Yes,  ever  since  I  knew  it. 

Mr.  Williams.  Bland,  pray,  do  you  know  the 
pond? 

.    Bland.  The  ponds  were  filled  up ;  but  there 
were  ditches  in  my  time. 

L.  C.  J.  How  near  were  the  ditches  to  Fox's* 
lane  ?~JB/aii(/.  Within  ten  foot 

Mr.  Williams.  What  was  the  use  of  thost 
ditches? 

Bland.  The  water  came  in  at  Bell-wharf, 
and  filled  uu  the  ditcl^es  with  the  tide,  aiul  so 
it  went  back  again. 

Serj.  Stringer.  Can  yon  tell  who  purchased 
these  lands  ofthe  state  m  the  late  times  ? 

Bland.  Whitwick  and  Winterburn. 

Sir  John  Trevor.  Swear  William  Kemp,  and 
Curtlett.    (Which  was  done.) 

Mr.  Williams.  Hark  ^ou,  Mr.  Curtlett,  wn 
would  ask  yon  a  qaestion.  My  lord,  your 
lordship  observes,  thereisa  well  called  Snad- 
well,  that  is  at  the  £ast  end  of  their  marsh : 
We  shall  shew  where  that  well  is :  there  was 
a  well  very  lately  just  by  Wall  •marsh,  hard  by 
the  place  where  the  church  is  now  built,  which 
was  called  ShadweQ,  and  from  which  the 
church  has  its  name.  Curtlett,  do  you  know 
Foz's-lane?— Car</4r<^  Yes,  I  do. 

Mr.  Williams.  How  long  have  you  known  it  ? 

Curtlett.  I  have  knonn  it  sixty  years. 

Mr.  Williams.  W  hen  you  first  knew  it,  whoso 
land  was  it  ? 

Curtlett.  I  am  ignorant  ofthe  original  title, 
or  the  derivative  title,  I  know  not  whose  it  was» 
oris. 

Serj.  Pemberton.  Bat  whose  was  it  reputed 
to  be?  That  we  mean. 

CuHlett.  Sometimes  it  was  reputed  Mrs. 
Moor's,  sometimes  Winterbum's,  sometimes 
one's,  sometimes  another's. ' 

Mr.  Williams.  Do  you  remember  the  mill 
that  was  in  this  ground  in  question  ? 

Curtlett.  Yes,  very  well. 

Mr.  Williams.  How  was  that  mill  driven  ? 

Curtlett.  The  water  came  in  at  Bell-wharf, 
Easitward,  out  of  the  Thames,  into  the  pond, 
and  so  run  beyond  Broad  bridge,  and  vented 
itself  into  divers  ditches ;  and  when  the  tide 
went  out,  it  returned  back  again,  and  emplojed 
the  mill. 

Mr.  Williams.  How  far  iventthe  ditches  ? 

Curtlett.  Someof  themtoFox's-kne;  and 
one  principal  ditch  tunfed  up  half  way  the 
lane,  that  people  were  forced  to  have  boards  and 
planks  to  go  over  it. 

2  ft 
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.  L.  C.  J.  The  thing  is  very  plain ;    bad  it  |      Att,  Gm,  Did  it  riae  veiy  high  ? 
been,  as  they  say,  an  overshot  mill,  this  pro-         Curtlett.    It  was  out  «  the  high  gToand 
vision  that  was  made  of  water  for  it,  for  aught 
I  see,  would  have  drowned  all  the  ground 
round  about  it. 

Curtlett.  When  1  was'  a  boy,  we  used  to 
swim  in  that  place  that  was  near  Shad  well,  in 
the  eddy ;  there  I  have  seen  the  water  as  it 
went  out,  and  the  mill  wrought  with  it  as  it 
went  back  a^ain. 

L,  C.  J,  Was  there  not  a  way,  when  you 
knew  it  first,  from  North  to  South  ? 

Curtlett,  1  cannot  well  tell. 

Att.  Gen,  Was  there  not  a  way  from  Rat- 
cliff- high- way,  at  Cock-hill,  to  the  river  of 
Thames? 
'  Curtlett.  There  was  a  common  way  for  carts 
and  horses  down  to  the  Ballast- wharf,  and  there 
was  a  great  vacant  place. 

Ait.  Gen.  Pray  let  me  ask  you,  did  you  ever 
bear  these  lands  reputed  to  be  Stepkins's  when 
you  knew  them  first  i* 
'  Curtlett.  We  have  heard  talk  of  that  gentle- 
man. 

Att.  Gen.  How  long  ago  ? 

Curtlett.  I  have  not  heard  of  him  this  twenty 
years. 

Att.  Gen.  Have  you  above  twenty  years 
•go? 

Curtlett.  Tfl  did  hear  of  him,  1  do  not  be- 
lieve then  it  was  in  his  possession ;  I  cannot 
tell  whose  title  is  hest:  You  have,  I  suppose, 
both  of  you  better  witnesses  than  I,  convey- 
ances and  deeds. 

Att.  Gen.  He  is  a  wise  witness,  he  will  not 
swear  whose  it  is. 

L.Q.J.  He»is  so,  Mr.  Attorney;  I  wish 
your's  were  so  too. 

Mr.  Williams.  Pray,  what  was  it  beyond 
Shad  well,  and  how  near  was  Shad  well  to 
Marsh- wall? 

Curtlett.  Sbadwellwas  on  the  further  sije, 
near  Fos^'s-lane. 

Mr.  Williams.  To  the  East  or  West  of  Fox's 
hine  ?^Curtlett.  To  the  West. 

Mr.  Williams.  Did  you  know  the  well  that 
is  called  Shadwell  ? 

Curtlett.  I  know  there  was  such  a  small 
•pring. 

L.  C.  J.  Did  it  lie  east  of  Fox's-laiie,  or 
.west,  do Vou  sAy?^Curtlett.  West,  it  lay. 

Mr,  Williams.  Pray,  did  the  place  where 
you  used  to  swim  come  up  as  far  as  the  wall  ? 

Curtlett.  Oh,  no. 

L.  C.  J.  I  believe  that  was  within  the 
Thames  only. 

Mr.  Wilhams.  How  near  have  you  swam  to 
Fox's-lane  ? 

Curtlett.  It  was  in  the  Thames,  in  an  eddy, 
there  the  water  went  underneath  the  mill. 

Att.  Gen.  In  whosr,  ground  was  that  well 
that  you  call  Shadwell  ? 

Curtlett.  1  cannot  tcU  in  whose  ground  it 
was. 

Att.  Gen.  Was  it  in  the  Lj  nches,  or  in  the 
marsh-ground,  u|K>n  youi-  oaih  ? 

Curtlett.  I  cannot  tell  indeed  whose  ground 
it  was  in. 


Curtlett. 
where  the  church  is  built. 

Seij.  Lutwich.  Did  you  ever  bear  of  any 
well  but  what  lay  between  FoxVlane  and  tl» 
mill  ? 

Curtlett.   Sir,  I  can  only  give  an  account 
where  that  well  lies  tha^  was  called  8hadweU> 
where  the  church  is  now. 
>  Att.  Gen.     How    many  wells  have  you 
kaown  ?-^CurtUtt:  None  but  that,  Sir. 

X.  C.  J.  He  does  not  know  as  many  a« 
there  are  panes  of  glasi^  in  the  window,  Mr. 
Atiomev. 

Mr.  Williams.  And  this,  he  says,  lay  west  oC 
Fox's-lane ;  and  there  is  your  Shadwell  bounds 
for  you ! 

Att.  Gen^  I  ask  you  a^;ain,  that  spring 
which  you  mentioned,  did  it  he  in  the  dean  ami 
chanter's  Lynches,  or  no  ? 

Curtlett.  I  tell  you  I  know  not  whose  tb« 
ground  was  \  the  church  stands  there  now. 

Sen.  Lutwich,  Did  it  lie  in  Upper  Slttd- 
well.? 

L.  C.  X  He  answers  as  plain  as  any  man 
can,  it  was  where  the  church  now  is, 

Mr,  Williams.  Where  is  Kemp?  Do  you 
know  the  houses  in  question  ? 

Kemp.  The  houses  in  Shadwell  I  do  know« 
between  Bell- wharf  and  Fox's-lane ;  I  knew 
them  before  they  were  built  as  they  are  now ; 
there  were  some  small  houses  budt  here  and 
there  all  along.  There  was  a  pond  and  ditches 
to  receive  the  water  of  the  tide ;  but  at  Broad 
bHdge  especially,  there  were  houses  along  to 
the  northward  ;  among  the  rest,  &tr.  Craven'sr 
house,  who  had  a  large  orchaxd  and  garden. 

L.  C.  J.  Where  was  that  ? 

Kemp.  Eastward  of  Fox's-lane,  and  several 
other  houses  there  were. 

Mr.  Williams.  Wliose  inheritanee  was  it? 

Kemp.  Mrs.  Mopr  was  my  master's  laud" 
lady,  and  Shadwell  was  reputed  her  land  and. 
ground. 

Mr.  Williams.  She  was  lessee  under  the 
church. 

Seij.  Pemberton.  Did  you  know  the  cutSt 
and  ditches  in  that  ground  ? — Kemp.  Yes,  Sir. 

Serj.  Pemberton.  How  far  went  they  west- 
ward? 

Ken^.  The  ditch  ran  all  in  one  till  it  came 
to  Broad-bridge,  -where  it  parted  to  the  north-* 
ward  and  the  Westward. 

X.  C.  J.  How  near  Fox's-lane  ? 

Kemp.  Within  a  dozen  or  twenty  ^aidsof 
Fox's-lane. 

Att.  Gen.  What  sort  of  ground  was  it.^ 
Was  it  not  marsh -ground  ? 

Kemp.  A  man  that  builds  boats  in  winter- 
time put  his  shallops  into  the  pond,  otherwist 
it  was  veiy  good  ground  to  the  northward| 
tliere  were  very  many  good  houses  built,  and 
since  Mr.  Neale  had  to  do  with  Shadwell,  tb^ 
have  built  in  Mr.  Craven's,  and  built  a  wato^ 
house,  and  two  other  bouses  there. 

L.  C.  J.  Read  the  survey  again,  that  men- 
tions Craven's  house  there.  [Whicb  ^f^ 
done.] 
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Kemp,  Tbftt  was  bendingf  northward  diat 

Mr,  Williams,    It  is  part  of  thf  seyen  acres 

ID  qucstioD. 
L»  C  /.  Do  not  you  contend  for  tbe  brew- 

An,  Gen.  For  the  water- bouse  we  do, 

i-  C.  /.  Is  not  tbe  water-bouse  built  upon 
part  of  Craven 's  ground  ? 

Kemp^  Yes,  my  lord,  it  is.     . 

Bfr.  WilUoms*  When  did  you  know  this 
first? — Kemp,  Fifhr  years  ago. 

Bfr.  Williams,  Was  this  grotmd  orchards  or 
gardens  then  ? 

JSemp.  Seir<>ral  planes  of  it  were  gardens  and 
^rcJiards ;  some  places  had  houses,  chiefly  to 
the  northward,  some  good  houses  and  orchards, 
«apeoiaRv  Mr.  CraFen'sl 

Att,  Gen,  Do  you  speak  of  the  hilly  or  the 
)ow  ground  ? 

iiemp.  The  middle  ground  chiefly,  that  that 
lay  Northward. 

AU,  Gen.  Did  yon  know  the  Lynches,  the 
hilly  ground  ? 

-   Kemp,  Up  l^gher  to  Ratcliff-high-way,  1 
did. 

Att.  Gen.  Did  you  know  the  ditch  that  came 
under  the  bottom  of  the  Lynches  ? 

Kemp,  Tbe  stream  did  run  in  several  places, 
but  the  eround  was  g^d  ground,  Northward 
espeeialW. 

AU.  Gen,  Were  there  any  houses  built  on 
Che  South  side  of  that  ditch  ? 

Kemp,  There  were  a  great  many  built  be- 
tween the  ditch  and  the  Thames,  between  Bell- 
wharf  and  Fox's-lane. 

Att,  Gen,  What,  fifty  years  ago  ? 

L.  C  J.  Your  own  survey  savs  so. 

Bir.  Williams,  Call  Daniel  bams.  Swear 
hioL — (Which  was  done.)— Do  you  know  the 
mill  and  lands  in  question  ? 

Bfims.  I  knew  it  when  it  was  a  mill. 

£.  C,  J,  How  long  is  it  since  you  first  knew 
it? — Hams,  Forty  years. 

X.  C.  /.  Prithee,  what  kind  of  a  mill  was  it  ? 

Hams,  A  ground-shot  mill ;  she  took  in  wa- 
ter at  Bdl-wharf,  audit  ran  towards  the  West 
to  Fox's- lane,  in  several  branches  and  ditches. 

L,  C  J,  How !  a  ground-shot  mill  sayst 
thou?  Why,  these  gentlemen  say  it  was  an 
«ver-shot  mill. 

Hmts,  My  lord,  it  could  be  no  over-shot 
niD,  for  the  water  will  not  rise  high  enough  to 
drire  such  a  mill ;  it  ran  in  several  ditches  to 
weserve  it  from  rising  to  overflow  the  ground. 
Besides,  mv  father,  who  was  a  mill-wright 
liimsdf,  told  me  he  had  known  it  three*  ik»re 
jears,  and  knew  it  alwava  a  ground-shot  mill : 
tie  told  me  of  aU  the  mills  about  London,  what 
fhey  were. 

Att,  Gen,  Pray,  how  old  was  your  father 
when  he  told  yon  so  ? 

Hams,  He  had  known  them,  he  said,  sixty 
years  and  he  has  been  dead  twenty  years. 

Att.  Gen,  Why  the  mill  was  removed ;  he 
ONiU  not  know  it  so  long. 

JLC*Jn  I  know  no  proof  of  it  but  your  deeds. 


Hams.  My  lord,  there  it  was,  be  said. 

Att.  Gen,  Was  there  not  a  poiiil  and  ditches  ? 

Hams.  There  must,  be  ditcnes  to  receive  the 
water  as  it  came  in ;  but  still  Ihe  more  tbe  tida 
came  in,  that  filled  up  the  ponds;  ami  as  it 
went  back  again,  it  drove  tbe  mill. 

Mr.  Williams.  >^WhUt  profession  are  you  of, 
pray? — Hams.  1  am  a  mill-wright 

Att,  Gen.  Pray  do  they  make  use  of  a 
troufi^h  in  such  a  mill  ? 

Hams,  They  do  for  an  over-shot  mill. 

Att,  Gen.  Here  is  a  trough  of  lead  in  their 
lease.  Do  not  they  use  a  trough  in  an  under- 
shot mill? 

Hams,  No,  if  ft  be  by  the  tide  a  grpund- 
shot  mill,  there  is  no  necessity  of  a  trough. 

Mr.  WiUiftms,  We  have  a  great  many  Wit- 
nesses to  this  point.  Swear  Grindy.  (VVhich 
was  done.)    Are  you  a  mill-wright  ? 

GrtiK^v.  I  am  onl]r  a  miller. 

Mr.  Williams,  Did  you  know  the  mill  in 
question  ? 

Grindy.  1  cannot  remember  it.  Sir. 

X.  C.  J.  How  long  have  you  known  the 
place? 

Grindy,  Thirty  or  forty  years :  hot  I  bad  no 
acquaintance  with  that  mill  they  speak  of ;  but 
I  know  it  is  iinpossible  for  any  over-shot  mill 
to  be  there:  For  I  kept  part  of  a  Tide-mill 
myself,  and  have  done  so  this  forty  years ;  and 
I  know  the  water  must  rise  at  least  ten,  twelve, 
or  fourteen  foot  hiG;her  than  it  needs  in  a  tide- 
mill.  For  we  take  in  our  water  as  the  tide 
comes  in,  and  we  have  a  pair  of  gates  that  are 
hung  with  hinges  at  the  top,  which  open  as 
the  tide  comes  in ;  but  the  water,  as  it  goetli 
out,  shuts  it  again,  and  that  keeps  the  water  to 
stafii^  three  or  four  hours  in^  some  mills,  and 
then  'we  have  only  guts  that  belong  to  the 
wheel,  and  when  we  draw  op  the  aates,  the 
water  goes  out.  We  have  no  water  tnat  comes 
above  tbe  shaft,  which  is  half  the  beigrhth  of. 
tbe  wheels  which  is  sixteen  foot  big  h.  To  talk 
of  an  over-shot  mill,  the  water  must  rise  so 
high  as  to  go  over  the  whole  marsh. 

L.  C.  J,  And  must  drown  all  the  town  and 
country  too.  It  is  plainly  so,  Mr.  Attorney, 
talk  as  long  you  will. 

Att.  Gen,  Friend,  I  ask  you  but  one  short, 
plain  question :  I  would  know,  can  they  use  a 
leaden  trough  with  those  tide-mills,  as  you  call 
them? 

Grindy.  We  can  use  none,  nor  do  we  make 
any  such  thing. 

Att,  Gen.  Would  not  the  springs  in  the 
Lynches  carry  an  over-shot  mill  r 

Grindy,  Sir,  I  have  seen  the  place  all  about 
many  times ;  and  I  will  lay  any  man  UOL  to 
20s,  that  all  the  springs  thereabouts  shall  not 
produce  a  quarter  enough  water. 

Mr.  Wuliams,  Where  is  George  Care? 
Swear  him— [Which  was  done.]— Do  you 
know  Fox's-lane,?— Care.  Very  well. 

Mr.  Williams.  How  long  have  you  known 
it?— Cere.  Eight-and-fifty  years. 

Mr.  Williams,  Did  you  know  Shadwell,  the 
well  so  called  f-^Care.  That  I  did,  Sir. 
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Mr.  Wiltiam.  Where  stood  it,  my  P 

Care.  At  the  upper  end  ^ofFoz^s -lane  as  we 
go  westward,  ODd  just  at  the  side  of  thet^burch- 
yard  there  is  one  oow,  and  brick'd  orer  head 
where  they  used  to  fetch  water ;  I  never  knew 
any  other. 

•Mr.  William,  Was  that  caUed  Shadwell  7 

Care.  I  never  knew  any  other  but  what  I 
tell  you  of. 

Serj.  Stringer.  Pray,  what  was  nsuaUy 
taken  to  be  the  east -bound  of  Wapping- marsh  P 

Care.  The  west-side  of  Fox's-lane  was 
called  Marsh-wall,  or  Wall-marsh,  and  tbat 
was  the  boundary  to  Stepkins's'  lands ;  and 
eastward  was  always  the  knids  of  the  dean  of 
Paul's,  and  I  have  known  it  this  eight-and'' 
fifty  years ;  nay,  1  was  the  first  that  ever  built 
an  bouse  in  Fox's-lane. 

Att.  Gen.  Do  you  know  the  Lynches,  or  the 
high  ground  northward  ? 

Care.  I  know  it  not  by  that  name. 

Ait.  Gen.  This  well  you  speak  of,  did  it  not 
rise  out  of  that  ground  P 

Care.  It  was  by  the  church -yard  that  is 
now. 

Att.  Gtn.  You  have  claimed  the  inheritance 
of  it. 

Mr.  Williams.  Sir,  we  hope  we  shall  not 
need  to  be  taught  which  is  our  inheritance ; 
where  is  Mr.  Marr  ?  We  shall  now,  my  lord, 
answer  the  admeasurement  made  by  her  sur- 
veyor Holwell.  Pray,  will  you,  Mr.  Marr,  tell 
the  court  how  many  acres  it  is? 

Marr.  The  land  which  is  counted  Wapping- 
marsh,  which  is  bounded  on  Fox's-lane  east, 
on  the  dean's  land  west,  upon  Grash-mill, 
Well-close,  Nightingale-lane,  &c.  if  we  take 
it  to  the  upper  ground,  doth  contain  130  acres; 
but  take  in  that  which  is  in  question  too,  &A  it 
makes  141  acres. 

Mr.  Williams.  Did  you  measure  it  too,  Mr. 
lieybum? 

iLe^burn,  I  did  so  too.  Sir ;  and  it  is  as  he 
says. 

L.  C.  J.  How  much  is  it  P 
-  Leyfmm.  I  took  the  whole,  from  St.  Rathe- 
rine*s  to  Fox's-lane,  and  it  makes  130  acres 
besides  the  upland  and  foreland,  and  the  like 
between  Grash-mill  and  Wall- marsh -wall :  it  is 
at  kast  so  much :  it  is,  I  think,  somewhat  more, 
the  ditches  being  undermined. 

£.  C.  J.  Well,  what  is  it  all  this  while  you 
keep  my  brother  Gregory  for  ? 

Mr.  Willidms.  If  your  lordship  please,  we 
have  only  a  short  question, to  ask  Mr.  Baron 
Gregory;  if  be  please  to  be  swoiii— [Which 
was  done]— Where  is  Mr,  Knowles  ?  Sir, 
yon  were  pleased  to  say  that  the  writings  were 
cnrried  to  Mr.  Neale's  counsel  in  Gray's-Inn, 
and  that  that  writing  was  among  them  ? 

Knattlfs.  They  were  so,  and  I  believe  it 
was  among  them. 

Mr.  WUliums.  3Iy  lord,  Mr.  Baron  Gregory 
'  had  the  perusal  of  the  writings. 

L.  C.  /.  But,  Mr.  WilUams,  my  brother 
Gregory  was  not  named  to  be  the  counsellor  iii 
Cray's- Inn. 


Knomles.  No,  one  Ga^e,  or  some  such  name. 

X.  C.  J.  I  suppose  It  was  to  Mr.  Cage's 
chamber,  that  manied  Okey's  widow. 

Serj.  Stringer,  I  (lelieve  it  was,  add  I  an 
sorry  we  have  kept  Mr.  Baron  Gregory  so  low. 
Knowles,  pray,  did  you  know  they  were  wiUk 
Mr.  Baron  Gregory  ? 

X.  C.  J.  Did  you  know  that  they  were  with 
my  brother  Gregory  ? 

Knowles.  No.  my  brd,  that  I  remember. 

X.  C.  J.  Weil,  brother,  we  cannot  help  yoof 
staying  now ;  but  remember  you  had  an  ofe 
ma^e  you  at  first,  and  you  are  punished  for  re- 
fttsmg  it.    Go  on,  brotber.Strinffer. 

Serj.  Pan^^oA.  My  krd,  that  which  we 
were  surprised  with  the  last  trial,  was  the  new- 
ness of  these  deeds  to  us.  It  looked  to  us  to 
be  so  strange  a  thing,  so  amazing  a  thing  to  us, 
that  we  knew  not  how  to  give  an  answer  to.  it- 
We  have  since  considered  of  these  things,  aad 
your  tordship  doth  see  what  account  they 
themselves  have  given  of  them;  and  what  aa 
improbability  it  is  that  these  deeds  should  ke 
found,  as  they  say.  Here  was  a  possessiofi 
which  we  have  proved  under  the  dean  of  Paul's 
lease  for  so  long ;  this  they  would  strip  us  of: 
these  deeds  they  have  trumped. up.  It  made  as 
look  into  it  more  warily,  and  we  cannot  oonceivp 
it  probable,  or  any  thmg  likely,  that  the  deed 
of  purchase,  whereby  Uiis  land  is  pretended  la 
be  purchased  into  the  family  of  the  Stepkios's, 
should  be  ibnnd  in  the  hainds  of  the  dean  of  . 
Paul's  lessee,  who  likewise  purchased  it  of  the 
state,  as  the  inheritance  of  the  dean  of  Paul's. 
How  could  the  deed  of  purchase  .from  QiU  bt 
in  our  lessee's  house  P 

AU,  Gen,  It  was  not,  that  is  a  mistake, 

Seij.  Pemberton.  Good  Mr.  Attorney,  do 
not  interrupt  me.  We  must  rely  upon  it,  that 
tliey  swore  it  the  last  time,  and  that  the  deed  of 
inheritance  was  made  ibur  days  before  oar 
deed,  on  purpose  to  warrant  the  trick.  Here 
is  likewise  a  surrender  made  between  Hall  and 
Stepkins  produced.  How  should  the  dean's 
lessees  come  to  have  that  deed  of  surrender? 
But  to  satisfy  your  lordship  in  tliis  matter,  we 
shall  give  a  full  and  tair  evidence  that  tbe^p 
deeds  are  forged. 

Mr.  Bradbury.  My  lord,  we  have  had  a 
violent  suspicion,  that  these  deeds  were  forged. 
But  we  suspect  it  now  no  longer,  for  we  bire 
detected  it,  and  will  shew  as  palpable,  self- 
erident  forgery  upon  the  face  of  these  deeds 
as  ever  was.  I  desire  to  see  the  deed  ot  the 
13th  of  November,  in  the  2d  and  Sd  years  of 
Philip  and  Mary,  from'  Maroellus  Hall  to 
Roper ;  and  that  of  the  28d  of  December,  io  tbe 
same  years,  from  Maroellus  Hall  to  Carter,  I 
desire  to  see  too.  Your  lordship  sees  the  use  of 
these  deeds.  The  one  is  grafted  upon  our  lease 
from  dean  Fecknam,  where  it  is  recited,  that 
the  mile  is  demolished,  and  a  new  one  erected 
in  another  pUoe  (says  their  deed) ;  and  upon 
that  they  setup  the  iiotion  of  an  over-shot  mill* 
and  all  the  puzzling  matter  brought  into  this 
cause.  But  I  due  undertake  , to  prove  th^ 
plainly  foiged* 
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Jktm  Gen,  That  is  an  undertakio^  indeed.  '  antil  the  dissolution  of  the  same,  being  the 
Hr.  Brodihury.  It  is  an  undertaking  indeed  *  9th  day  of  December  then  next  ensuing.' 
to  delect  the  defendant's  arti6oe;  but  I  will  Mr.  Bradbury.  Here  in  the  acts  made  bj 
vcBtim  upon  it,  and  shall  demonstrate  it  so  the  public  council  of  the  kingdom,  the  stile  is 
evidently,  that  Mr.  Attorney  himself  shall  be  in  the  ancient  manner.  And  your  lordship  ob- 
•ooDviDGed  they  are  forged.  serves  these  no  small  differences.    Here  first 

Att.  Gem,  llome  on,  let  us  see  this  demon-  Spain  is  left  out  in  the  enitroeration  of  the  king- 
doms, and  so  Sicitv  and  Naples  is  instead  of 
them.  In  the  deeds,  Spain  is  put  in  before 
France,  and  the  Sicilies  made  a  kingdom  too. 
Secondly,  Here  in  the  stile  of  the  act  they  are 
called  but  princes  of  Spain  and  Sicily,  that  in 
the  deeds  is  quite  left  out.  And  then  in  the 
acts  of  parliament,  Millan  is  put  before  Bur- 
gundy ;  m  the  deeds  Bur^[und}r  before  Millan. 
And  how  this  great  alteration  of  the  stile  should 
comi"  to  be  put  in  a  miller's  lease,  is  strange. 
We  have  next  an  account  of  all  the  fines  of 
Hillary  term,  which  was  the  next  term  follow- 
ing; for  their  first  deeds  happen  to  be  in  Mi- 
chaelmas term,  and  then  the  parliament  sate 
too.    (Many  of  which  were  read.) 

Mr.  Bradbury,  Here  are  hkewise  the  fines 
of  the  Easter-term  following,  which  shew  that 
still  the  old  stile  continued  in  all  the  public  re- 
cords. And  if  we  could  as  easily  have  brought 
all  tlie  enrolments  of  deeds,  that  would  prove 
the  same.  (The  fines  of  Easter  term  read.) 

Mr.  Bradbury.  Now,  my  lord,  we  shall  shew 
when  tlie  stile  turned,  that  was  in  Trinity-term 
after.    (The  fines  rfead.) 

Mr.  Bradbury,  But  1  c^not  see  how  these 
deeds  could  be  truly  made  at  that  time,  when 
they  stand  single,  and  none  like  them  can  be 
shewn,  except  they  come  frooK  the  saine  tbrge 
that  these  do.  I  cannot  believe  the  miller  alone^ 
or  he  that  drew  his  leases  for  him,  could  so 
long  before  prophesy  what  manner  of  stile 
should  hereafter  be  used. 

Mr.  WiiliafM,  Your  lordship  has  heard  our 
deed  of  the  10th  of  Decemoer,  in  the  same 
year,  read  already :  but  we  having  here  the 
ledger -book  of  the  church  of  St.  PauPs,  which 
cannot  be  made  for  a  turn,  but  was  written  at 
that  time ;   we  desire  the  stile  may  he  read 

there. (Which  was  done.) Bat  to  go  a 

little  further,  to  satisfy  your  lordship  that  they 
are  ver^  likely  to  be  forged,  we  shall  g^v&some 
evidence  that  this  is  not  an  unusual  thing  with 
some  people  concerned  in  this  cause.  The 
witnes&es  will  name  them  to  you,  and  gii«  yon 
an  account  of  it.  Swear  this  lady  and  sir 
Charles  Cotterel.    (Which  was  done.) 

L,  C.  J.  Well,  what  is  it  you  call  these  per- 
sons to  ? 

Sir  John  Trevor,  To  speak  plain,  my  lord, 
we  call  them  to  give  an  account  of  mv  lady 
Ivy's  forging  a  mortgage  from  one  sir  William 
Saikhill  for  1,500/.  of  a  house  in  St.  Martin's- 
lane,  to  which  forgery  Mr.  Duffett,  that  lady's 
husband,  was  privy,  and  what  benefit  he  shouM 
have  by  it,  ^rou  will  hear.  Sir  Charles  Cot- 
terel, pra^r,  will  you  tell  what  you  know  of  my 
lady  Ivy  in  this  matter  P 

Sir  C,  Cotterel,  My  lord,  that  which  I  have 
to  say  is  this ;  my  lord,  I  am  tenant  to  my 
lady  Saikhill,  sir  wllliam  SalkhiU's  widow,  m 


Mr.  Bradbury,  The  deeds  have  brought 
that  evidence  upon  their  own  faces,  that  is 
1000  witnesses. 

Mr.  Williams,  Prithee  open  the  exception. 

Mr.  Bradbury,  If  yonr  lordship  please  t» 
look  upon  them,  the  stileof  the  king  and  queen 
in  both  runs  thus :  the  one  is,  *  This  indenture 

*  made  the  13th  day  of  Noveinber,  in  the 
'secmd  and  third  years  of  the  reigns  of 
*oar   sovereign  iord  and    lady    Philip  and 

*  Mary,  by  the  grace  of  God,  king  and  queen 

*  of  Engiand,  Spain,  France,  both  Sicilies,  Je- 
'  nisalem,  and  Ireland,  defenders  of  the  faith, 

*  archdukes  of  Austria^  dukes  of  Burgundy, 

*  Millan,  and  Brabant,  counts  of  Haspurg, 
«  Flanders  and  Tvroll.'     The  other  Is,  *  This 

*  indenture  made  the  S3d  of  December  in  the 

*  same  year.'  Now  in  November  and  Decem- 
ber, second  and  third  of  Philip  and  Marv»  it 
was  impossible  for  any  man  in  the  world  to 
dmw  a  deed  in  this  form  that  those  two  wri- 
tingsare — 

Att,  Gen,  Is  that  your  demonstration  ? 

X.  C.  J.  Pray  let  him  go  on,  methinks  it  is 
Tery  ingenious. 

Mr.  Bradbury,  My  lord,  I  had  the  hint  from 
my  lord  Cokem  his  first  Institi^ ;  notasto 
this  particular  stile,  for  1  know,  he  is  mistaken 
there,  but  for  the  detecting  of  forgeries  in  ge- 
neral. 

X.  C.  J,  It  is  venr  well ;  pr^,  go  on. 

Mr.  Bradbury,  My  lord,  at  that  time  king 
Philip  and  ipaen  Mary  wete  among  other 
Jtfles,sti]edkin^  and  queen  of  Naples,  princes 
of  Spain  and  Sicily ;  they  never  were  called 
Idngand  oueen  of  Spain,  and  both  the  Sicilies 
then;  and  lastly,  Burgundy  was  never  put 
liefore  MiOan.  Now  to  pnne  all  this  that  I 
aav,  I  have  here  all  the  records  of  that  time, 
which  will  prove  their  stile  to  be  otherwise. 
First,  weshaQ  shew  the  acts  of  parliament  of 
that  time.  The  sitting  began  the  91st  of  Oc- 
tober, in  that  year,  which  was  before  their 
deeds,  and  ended  the  9th  of  December  after. 
We  shall  first  read  the  tides  of  the  acts  of  par- 
liament, and  you  will  ftnd  them  just  as  I  have 
opened  them.    Bead  the  statufe-book. 

Clerk  reads.]  <  Acts  made  at  a  parliament 
'begun  and  holden  at  Westminster, the S  1st 

*  day  of  October,  tn  the  second  and  third  yean 

*  of  the  reign  of  our  most  gracious  sovereign 
■  lord  and  lady  Philip  and  Mary,  by  the  grace 
'  of  God,  king  and  queen  of  Engtaad,  France, 

*  Naples,  Jerusalem  and  Ireland,  defenders  of 

*  ibe  faith,  prihces  of  Spain  and  Sicily,  arch- 

*  dukes  of  Aostria,  dukes  of  Millan,  Burgundy 
'and  Brabant,  counts  of  Haspurg,  Flanders 

*  UDd  Tyroll ;   ^d  thar^  continued  and  kept 
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ft  house  in  St.  Martin's-lane,  and  was  so  to  her 
husband  a  year  and  a  half  before  he  died.  The 
house  hath  been  built  backward,  and  the  gar- 
den side  they  kept  to  themselves ;  but  all  the 
house  that  was  first  built,  I  took,  and  hate  it 
still.  My  lady  lyy  did  come  to  the  house 
about  three  months  before  sir  Willhtm  died, 
parting  from  her  husband  sir  Thomas  Ivy :  she 
came  Uiith^r  as  a  refu|^ ;  where  she  had  been 
before,  and  was  received  very  kindly.  He 
died,  as  1  said,  about  three  months  after,  and 
my  lady  then  desired  to  ^ow  iiow  acooaots 
stood  between  sir  William  and  her  about 
moneys  he  had  lent  her,  and  supplied  her  with. 
And  upon  the  account  she  appear^  to  owe  sir 
William  d6/.  she  then  took  4/.  more  out  of  my 
lady  SalkhilPs  money,  and  told  her,  now, 
madam,  I  owe  you  100/.  She  had  been  enter- 
tained as  a  guest  there  without  paying  any 
thing  for  it,  and  at  his  death  she  continued 
With  my  lady  Salkhill  three  quarters  of  a  yeai" 
after.  And  being  there  (as  she  pretended),  in 
great  kindness  to  me,  she  persuaded  my  lady 
and  me,  that  the  lease  of  my  lady's  house 
should  be  turned  over  to  me,  in  trust  for  a  debt 
for  fourscore  pounds  that  was  owing  to  me  by 
sir  William  Salkhill.  Said  I  to  my  lady  Salk- 
'  hill,  madam,' I  am  in  no  doubt  of  my  money, 
1  pay  as  much  rent  as  this  in  a  year  and  more, 
I  can  pay  myself  that  way;  pray  let  me  not 
meddle  with  any, such  thing,  Mr.  Duffett  Tfill 
be  persuaded  I  mtend  to  cheat  them  if  I  should. 
But  still  my  lady  Ivy  was  at  it,  and  prevailed 
upon  my  ladj  Salkhill  to  press  me  to  it.  At 
last,  upon  their  importunity,  said  I,  if  it  be  ne- 
cessary for  my  lady's  sei-vice,  let  it  be  done 
what  you  think  fit.  She  therefore  gave  direc- 
tion to  Mr.  Sutton,  and  he  came  to  me,  and  I 
directed  him  to  draw  a  writinor  to  turn  over  the 
house  to  me  as  a  security.  He  asked  me  how 
much  my  debt  was  ?  Fourscore  pounds,  said  I. 
Said  he,  I  should  see  my  lord  of  Salisbury's 
lease  to  my  lady,  for  he  must  take  out  some 
Aings  to  draw  this  by.  He  did  see  it,  and 
took  as  much  by  note  out  of  it  as  he  thought 
fit,  to  make  the  other  by.  Then  a  writing 
was  ditiwn,  this  was  ih  June  1670,  or  1671,  1 
am  not  certain  particularly  which;  but  she 
brings  this  writing,  and  my  lady  Salkhill  sign- 
ed it  by  her  desire ;  and  my  lady  Ivy  and  Mr. 
Sutton  were  both  witnesses  to  it.  About  a  year 
after  I  heard  that  she  set  on  foot  a  mortgage  of 
her  own  upon  this  house  from  sir  Wifiiam 
Salkhill.  I  woiidered  at  it,  because  when  the 
account  was  made  up,  she  appeared  to  be  in  sir 
Williami's  debt ;  and  I  told  those  that  told  me 
of  it,  I  would  believe  it  when  I  did  see  it,  I 
was  iLben  informed  the  writing  was  at  Malmcs- 
bury,  ^le  after  went  out  of  town,  and  comes 
back  again  in  a  little  while,  and  this  writing,  as 
I  heard,  was  shown 'to  several  persons  of  my 
acquaintance,  that  came  to  me  and  tdd  me 
th^y  had  seen  it;  but  said  I,  so  have  not  1,  but 
when  I  see  it  I  will  believe  it.  At  last  serjeant 
.West,  who  was  a  relation  of  mine,  1  married 
his  annt,  one  day  brought  over  this  writing  to 
me ;  and  told  me  he  had  got  this  writmg  at 


last,  and  leave  fiwm  my  lady  Ivy  ts  let  me  see  , 
it  1  looked  upon  it,  and  there  1  did  see  at  the  ' 
bottom,  where  the  seal  was,  William  Salkhill, 
and  then  I  turned  to  look  upon  the  witaeMes 
names.  No,  say^  he,  you  must  not  see  that, 
who  are  witnesses  to  the  deed; '  for  my  lady 
Ivy  made  me  promi8e,.bdbre  she  let  me  have 
it  to  shew  yon,  that  you  should  not  see  the 
witnesses  names.  Then  said  I  again,  I  have 
seen  enough  to  give  me  satisfaction  :  I  was  a 
little  the  more  confirmed  that  the  thing  was  not 
a  reality  bat  fiction,  and  so  I  told  him.*  My 
lady  saw  that  would  not  pass ;  she.  offered^ 
provided  Mrs.  Dufiett,  my  kdy's  daughter^ 
might  have  the  advantage  of  the  home,  to  re- 
lease  the  matter. 

L,  C.  /.  Pray,  Sir,  for  how  milch  was  the 
pretended  mortgage  ? 

Sir  C.  CottereL  For  1.600/.  that  sir  Wiltiam 
Salkhill  owed  her ;  which  I  thought  somewhat 
strange,  seeing  as  I  said,  she  cm  A  vit  William 
so  much  at  his  death.  At  last  I  came  to  pro- 
<luce  my  writing,  (for  she  told  me  I  might  give 
Mrs.  Pufiett  a  right  to  the  house.)  Now  iiiad 
not  read  over  the  writing  made  me ;  but  now 
when  I  came  to  look  upon  it,  instead  of  a  mort* 
fS^^  for  secuiing  my  debt,  mine  was  a  deed 
of  sale  from  my  lady  Salkliill,  whereby  the 
house  and  the  lease  from  my  lord  of  Salisbnry 
were  sold  me  for  fourscore  pounds  ;  at  which  I 
was  a  little  amazed.  My  lady  was  then  pleased 
to  say  I  was  a  cheat,  thouo^h  I  had  no  hand  in 
it,  nor  indeed  would  have  had  any  tiling  at  all 
done  ;  but  upon  my  lady  Ivy's  importunity » 
and  my  lady  Salkhill's,  I  gave  direction  only 
for  a  mortgage. 

L,  C.  J.  What  was  it  that  Sutton  took  out  of 
my  lord  of  Salisbury 's  lease  ? 

Sir  C.  Cot,  He  was  to  take  notes  to  draw  a 
mortgage  of  that  lease  by. 

X.  C.J.  He  got  the  notes  though,  for  aught 
I  perceive,  to  draw  another  mortgage  by.  A 
very  trick,  it  smells  rank  of  the  knave. 

Seij.  Stringer,  Pray,  sir  Charles,  did  you 
ever  pay  any  money  by  my  lady's  order  ? 

Sir  C.  Cot.  I  did  lend  my  lady  Ivy  50/.  she 
being  in  distress  for  money,  aft^wairds  it  was 
made  up  100/.  About  February  1671,  it  was 
made  Up  1250/.  and  by  agreement  among  them 
my  lady  Ivy  did  relinquish  that  said  mortgage 
she  had  thus  set  on  foot :  and  there  was  a  d^ 
Tripartite  made  between  me  of  the  first,  my 
lady  Ivy  of  the  second  part,  and  some  trustees 
for  Mrs.  Dufiett  of  the  third  part,  whereby  the 
reversion  was  given  to  Mrs.Dufiett  Jand  my  lady 
confirmed  it,  and  gave  my  lady  Salkhill  a  bund 
of  1000/.  in  which  colonel  Gravener  was  bound 
for  her,  that  she  should  not  trouble  my  lady 
about  the  house  ;  vet  notwithstanding  did  she 
afterwards  write  to  BIr.  Duflfett,  as  1  have 
heard,  that  she  would  set  it  on  foot^again^ 
and  she  should  have  half  of  what  she  had 
recovered. 

L,  C.  J,  The  inheritance  of  the  bouse,  it 
seems,  is  in  my  lord  of  Salisbury. 

Sir  C.  Cot  Yes,  my  lord ;  Sir  W.  Salkhill  had 
the  original  lease  from  my  lord  of  8aU;^qry 
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lease,  by  which  my  lady  would  get  many 
hundreds  of  pounds,  and  for  which  he  should 
have  500/.  I  desired  him  to  consider  what  he 
did,  for  before  that  time  he  had  been  account- 
ed a  very  honest  man.  Some  time  after  thai, 
my  lady  ivy  did,  upon  pique  to  my  motlier,my 
lady  SJalkhtll,  set  a-foot  a  mortgage  she  pre- 
tended to  liave  of  the  house  in  St.  Martin's- 
lane  ibr  1500/.  from  my  father.  She  did  once 
tell  me  she  had  such  a  mortgage,  as  she  pre- 
tended real,  but  tliat  ii  was  drowned  in  a  trunk 
of  writings  coming  from  Malmesbury.  Said 
I,  my  mother  and  sir  Charles  Cotterel  will  not 
belieire  it,  if  yon  do  not  let  them  see  it.  1  am 
satisfied  as  to  my  concern  in  it,  and  would  not 
have  you  proceed  in  it,  for  she  pretended  she 
did  it  for  my  advantage.  But  ailterwards  Mr. 
Duffett  and  she  did  agree  to  make  a  writing, 
in  my  sight,  of  a  mortgage. 

L.  C.  J.  Was  my  lady  Ivy  by  when  th« 
writing  was  made,  as  you  say  ? 

Mrs.  Duffett,  She  was  by,  givinc*  him  or*> 
der  how  to  make  it,  and  what  ink  he  should 
use  to  make  it  look  old ;  and  they  forced  me 
to, make  the  ink,  and  to  fetch  saffron  to  put  in 
it  to  make  it  look  old. 

Seij.  Stringer.  Now  will  be  the  time  to  shew 
my  lady's  letters. 

L,  C.  J.  Mistress,  I  would  ask  you  one  ques- 
tion bv  the  ifvay,  whether  while  these  things 
were  doing  at  any  time,  any  body  did  come  in, 
and  give  you  any  interruption  ? 

ims.  Duffett.  My  lord,  Mr.  Duffett  and  my 
lady  made  me  oftentimes  stand  at  the  door 
(for  we  were  but  lodgers)  that  no  one  might 
come  and  disturb  them,  and  I  never  remember 
any  that  came  in  thither  but  one. Mr.  Sutton  an 
attorn^,  my  lady's  attorney. 

L.  C.  J.  Did  he  see  any  of  this  done  ? 

Mrs.  Duffett.  I  cannot  say  he  helped  to  d« 
any  thing,  for  when  he  came  in,  they  some- 
times sent  me  out  to  see  that  nobody  should 
come  upon  them ;  and  so  what  he  did,  I  can^ 
not  say.  But  he  was  let  in  when  Mr.  Duffett , 
was  counterfeiting  for  my  lady  Ivy. 

L.  C.  J.  When  was  this ;  about  what  time  ? 

Mrs.  Duffett.  Of  the  day,  my  lord  ? 

L.  C.  J,-  No,  how  long  ago  is  it  ? 

Mrs.  Dufiett.  It  might  be  about  1670,  or 
1673. 

'  L.  C.  J.  You  are  my  lady  Salkhill's  daugh- 
ter, i  tlilnk,  and  married  Duffett  ? 

Mrs.  Duffett.  I  did  so,  my  lord,  I  am  her' 
daughter. 

Serj.  Stringer.  Pray  what  did  they  do  to  th* 
deeds  they  made;  to  make  them  look  like  an- 
cient true  deeds  ?  # 

Mrs.  Duffett.  For  the  making  of  theont- 
sides  look  old  and  dirty,  they  used  to  rub  them 
on  windows  that  were  very  dusty,  and  wear' 
them  in  their  pockets  to  crease  them,  for  some 
weeks  together,  according  as  they  intended  to* 
make  lise  of  them . 

Att.  Gen.  My  lord,  as  it  happens,  we  have 
that  deed  she  taVks  of,  called  Glover's  lease, 
here.  ,     • 

L.  C.  J.   Ay,  I  suppose  you  have  such  a 


L.  C.  /.  What  direction  did  you  give  Sutton 
about  it? 

SSr  C.  Cot.  To  make  a  mortgage  only  to  se- 
cure fourscore  pound. 
L.  C.  J.  And  what  did  he  make  P 
Sir  C.  Cot.  Aa  absolute  deed  of  sale. 
L.  C.  J'  Was  there  no  proviso  in  it^  to  be 
void  upon  payment  of  money  ? 

Sir  C.  Cot.  No,  nothing  but  an  actual  sale 
for  so  much  money, 

L.  C.  J.  You  say 'my  lady  Ivy  afterwards 
did  relinquish  her  pretended  mortgage;  pray 
had  she  nothing  for  it  f 

Sit  C,  Cot.  Nothing  that  I  know  of;  she 
joined  in  that  deed  Tripartite. 

Mr.  Wiltiajm,  What  should  dispose  her  to 
^ve  Mrs.  Duffett  1500/.  if  it  were  really  ow- 
ing her  ? ' 

X.  C.  J.  Is  that  mortgage  here  among  your 
writings,  Mr.  Attorney  r 

Lady  Joy.  Indeed,  my  lord,  I  would  have 
brought  It,  if  they  had  given  the  least  notice  of 
what  they  now  talk  of. 

Att.  Gen.  Sir  Charles  Cotterel,  do  you  know 
that  my  lady  Ivy  forged  that  deed  f 

Sir  C  Cot.  Not  I ;    but  it  did  appear  to  me 
lo  be  no  true  deed,  upon  what  I  found  and 
knew. 
Lady  Jvy.  You  must  give  an  account  for 

what  you  have  said  here 

X.  C  /.  Nay,  Madam,  pray  do  not  be  in  a 
piflnon  :  he  has  sworn  what  he  has  said  here. 
Lady  Ivy.  If  he  doth  swear  it,  he  is  for- 
sworn. 

£.  C*  /.  Nay,  madam,  you  must  be  more 
moderate  in  the  court ! 

Mr.  WilUamt,  Mv  lady  thinks  she  has  oc- 
eaaion  to  be  aogiy ,  out  it  may  be  we  shall  give 
h«r  more  exercise  for .  her  pftasion  before  we 
have  done.  Pray,  swear  that  lady,  Mrs.  Duf- 
fett. Will  yon  acquaint  my  lord  and  the  jury, 
what  yon  Know  has  been  done  by  my  lady 
Ir^^  or  by  her  direction,  in  making  and  al- 
tering of  deeds. 

Mrs.  Duffett,  My  lord,  I  did  see  Mr.  Duf- 
fett forge  and  coimterfeit  several  deeds  for  m}' 
lady  Ivy. 

JL  CC  /.  Do  you  hear  what  she  says,  Mr. 
Attorney  ? 

Att.  Gen,  Yes,  my  lord,  we  shall  give  an 
account  of  hef>  anon. 

L.  C.  J.  Truly,  I  hope  I  mistook  her,  and 
did  not  hear  right  what  she  said.  Pray 
mistress,  speak  it  over  again,  and  consider  well 
what  you  say. 

Mrs.  Duffett.  I  say,  my  lo^d,  I  did  see  Mr. 
Duffett  forge  and  counterfeit  several  deeds  for 
ray  lady  Ivy »  The  first  thing. that  I 'do .re- 
member was  in  the  trial  beti^een  her  husband 
and  she ;  Mr.  Duffett  did  by  her  order  coun- 
terfeit a  bond  from  him  to  some  third  person 
Ibr  1,000/.  and  several  letters  pretended  to  be 
written.firom  sir  Thongs  to  my  lady  Ivy  were 
counterfeit.  The  next  thing  that  1  remember : 
Mr.  Duffett  was  writing  upon  a  parchment ;  I 
tsked  him  what  he  was  writii!^?  He  an- 
iwered  tne,  He  was  ooimteifeiting  one  Glover's 
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deed ;   it  ii  a  fumous  jdeed  in  Westminster- 
Hair.  ^ 

Att.  Gen,  Here  it  is/ we  desire  she  may 
look  upon  it.     [Which  she  did.] 

Mi-s.  Duffett,  As  for  this  deed,  I  cannot 
swear  this  is  the  deed,  there  have  been  so  many 
made  by  them.  But  he  did  coanterfeit  a  deetl 
that  he  told  me  was  one  Glover's  lease. 

Mr.  WiUiatm,  Af  i^tressi  you  were  going*  on 
lo  tell  bow  they  did  use  their  deeds  they  made. 
Pray  tell  us^  how  they  used  to  lay  them  in 
the  balconicis,  and  all  you  know  of  the  art. 

L.  C.  J.  Ay,  how  was  it  ? 

Airs.  Duffett,  When  they  had  been  rulibed 
vpon  the  wmdow  to  make  them  Idok  dirty,  and 
they  were  to  pass  for  deeds  of  a  great  many 
vears  standing ;  it  was  used  to  lay  them  in  a 
balcony,  or  any  open  place,  for  the  rain  to 
come  upon  tliem  and  wet  them,  and  then  the 
next  sun-shine  day  they  were  exposed  to  the 
sun,  or  a  fire  made  to  dry  them  hastily,  that 
they  might  be  shriyeUed. 

Jl.  C.  J.  Is  your  husband  dead  or  alive? 

Mrs.  Duffett.  Dead,  Sir. 

Att.  Gen.  How  long  has  he  been  dead  ? 

Mrs.  Duffett.  I  was  not  at  bis  death  with 
him,  he  died  beyond  sea. 

L.  {<.  J.  Was  your  husband  alive  when  Mr. 
Johnson's  business  was  ? 

Mn.  Duffett.  Yes,  he  was. 

X.  C.  J.  Yes,  I  know  he  was  in  oourt ; 
though  I  asked  the  question,  I  remember  all 
that  Business. 

^  Mrs.  Duffett.    I  was  subpcenaed  in  at  that 
time,  but  my  lady  Ivy  wouM  not  let  me  swear. 

L.  C.  J.  Pray,  Mistress,  what  had  your 
husband  for  his  pains  ? 

Mr.  Williams.  Had  he  any  share  of  the 
money  lent  by  sur  Charles  Cotterel  P 

Mrs.  Ifuffett.  My  lady  Ivy  gave  him  in  my 
light  800/.  of  sir  Charles  CotterePs  money. 

Mr.  Williams.  Do  you  know  any  body  else 
that  had  any  of  that  money  f 

Mrs.  Duffett.  The  attorney  had  200/.  of  the 
same  money  too. 
^  X.  C.  /.  IVhat  attorney  do  you  mean  ? 

Mrs.  Duffett.  Mr.  Sutton. 

L.  C.  J.  Had  he  so,  how  came  he  to  de- 
serve it. ^ 

Mr.  Dobbins.  Pray,  Madam,  what  do  you 
know  of  counterfeiting  any  seals  ? 

Mrs.  Duffett.  Mr.  Duffett  once  had  the  im- 
pression ofa  seal  in  his  hand,  with  which  he 
■aid  be  was  going  to  one  Mr.  Dryden,  to 
hare  it  counterfeited  ;  but  I  do  not  remember 
trhat  the  seal  was. 

Mr.  Williams  When  the  deeds  were  written, 
how  did  he  use  to  put  the  names  to  them  ? 

Mrs.  Duffett,  I  have  seen  my  lady  herself 
write  some  great  letters  of  the  names  hrst  upon 
other  papers,  which  Mr.  DufEett  could  not  so 
weU  hit,  >and  he  has  writ  the  rest. 

Mr.  WilUams.  Canyon  tell  thenames  f 

Mrs.  Duffett.  Truly,  I  do  not  remember 
what  names. 

Mr.  Williams.  We  have  another  witness 
who  will  give  yon  aq  aooooat  of  some  letters 


of  my  lady's,  which  we  shall  desire  to  be  read. 
Swear  Mrs.  Elizabeth  Rycott.  (Which  watf 
done.) 

Ati.Gen.  She  talks  of  Glover's  lease. 

L.  C  J.  She  says,  she  doth  not  know  whe- 
ther that  be  the  deed,  ther^  were  so  many 
forged,  Mr.  Attorney.  '  But  she  swears  thus, 
my  husband  did  lorge  a  writing  hia  callecf 
Glover's  lease. — 

Mrs.  Duffett.  She  had  two  or  three  mort- 
gagts  forced. 

Sflr.,WUiiams.  Come,  mistress,  where  had 
you  these  letters  ? 

Mrs.  Rycott.  I  had  these  letters  from  Mr. 
Duffett 

Mr.  Williams.  Vrzj^  where  had  you  these 
botUes?  / 

Mrs.  Rycott.  This  is  the  ink  I  saw  Mr.  Duf- 
fett write  for  my  lady  Ivy  with,  at  Mrs.  Lee's 
house,  at  the  table  in  the  kitchen. 

I.  C.  J.  Who  did  he  write  for  P 

Mra.  Rycott.  For  my  lady  Ivy ;  I  did  not 
know  what  they  were  that  were  written,  but  he 
said  they  were  forged  ;  anil  with  ink  out  of 
these  bottles  he  said  he  could  make  new- written 
writings  look  like  old  ones  very  soon. 

Mr.  Williams.  Did  yon  ever  speak  with  my 
lady  Ivy  ?  Do  you  know  her  hand  ? 

Mrs.  Rycott.  I  do  not  knowtheK  letlart  to 
be  her  hand  ;  but  Mr.  Duffett  gave  me  them 
as  her  letters. 

Mr.  Williams.  Sir  Charles  Cotterel,  pray, 
will  you  look  upon  them  ;  you  know  my  lady 
Ivy's  hand. 

Sir  Ch.  CottereL  1  do  so— they  are  all  of  a 
hand,  and  I  think  they  are  my  lady's :  I  be- 
lieve it  truly. 

Clerk  reads.]  ^This  is  signed  T.  I.  [All 
the  letters  were  read.] 

Mr.  Williams.  Your  lordship  sees  one  of 
these  letters  tells  Mr.  Duffett,  she  intends  to  set 
sir  William  Salkhill's  mortgage  on  foot,  and  he 
should  have  half  what  she  recovered.  If  it 
were  a  true  mortgage,  why  shpukl  she  have 
give  him  half? 

L.  C.  J.  They  were  very  creat  together, 
that  is  plain ;  they  were  very  familiar.  W  hat 
were  Mr.  Duffett's  merits  towards  my  lady,  I 
cannot  tell.    Willyougoon?  It  is  late. 

Mr.  WilUams.  This  u  all  we  shall  ofhr  at 
present,  until  we  have  occasion  further  from 
them. 

L.  C.  J.  Well,  what  say  you  to  this,  Mr. 
Attorney  ? 

Att.  Gen.  If  they  havf  done 

L.  C.  J.  They  have,  they  say. 

Att.  Gen.  Then  may  it  please  yonr  lord- 
ship, and  you  gentlemen  of  the  jury,  I  shall 
begin  to  answer  their  evidence  about  the  first. 
They  have  produced  some  ai|fumentative  evi-* 
dence  out  of  many  records,  to  convict  our 
deeds  of  fbrgrery.  In  truth,  if  they  had  not 
bragged  of  this  very  thing,  it  bad  beena  shrewil 
objection,  because  we  could  not  have  been 
prepared  to  have  given  an  answer  to  what  we 
could  not  have  foreftsen  we  shouU  have  been 
aocii^ed  of.    But  upon  their  boasta  diey  iiav e 
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pot  m  upon  tbe  search  as  well  as  they,  and  we 
on  riTe  as  good  an  account  of  it.  They  tell 
voQ  they  had  their  hint  from  my  lord  dyke  ; 
rat  that  hint  has  led  them  into  a  great  eiTor  ; 
Arhe  is  mistaken  himself  in  the  computation 
«f  this  time,  as  he  is  in  a  great  many  other 


It.  Bradhufy,  I  know  he  is  mrstakeii  J  but 
I  depend  not  noon  his  remarks  of  that  ti  me.  I 
said  only,  f  bad  the  general  hint  about  detect  • 
ing  forgeries  from  thence. 

AU,  Gen.  But  yet  for  all  your  confidence 
of  the  demonstration,  your  foundation  fails: 
ftr,  my  lord,  to  settle  die  fact,  we  shall  shew 
that  the  kiog  of  Spain,  Charles  5,  who  was 
likewise  emjieror,  resigned  his  crown  the  2Mh 
of  October,  ui  the  2d  and  Sd  years  of  Philip 
and  Mary,    It  is  true,  the  pamamcnt-rolls,  in 
the  title  of  them  relating  to  the  first  day  of  the 
session,  there  the  stile  that  was  used  at  first 
could  not  be  altered.    But  the  fact  of  their 
being  the  king  and  queen  of  Spain,  M'as  so  no- 
torions  to  all  the  world,  that  we  shall  shew 
you  ill  multitudes  of  the  rolls  of  that  year,  the 
stiie  was  as  in  our  deeds ;  so  that  the  use  might 
be  various  :  but  that  will  not  pro?e  our  deeds 
forged,    ft  may  be,  the  courts  of  law  might 
BoTtake  notice  of  it,  as  to  alter  the  stile  until 
TVinity  term  ;  though  we  hare  not  searched  so 
lar  among^  them,  but  in  tbe  common  convey- 
ances which  are  upon  record  in  tbe  rolls,  there 
it  is  altered.    And  as  to  the  time  of  theii:  be- 
comii^  king  and  queen  of  Spain,  we  have  an 
History  that  tells  you  the  very  day  when  the 
fdae  resigned,  which  was  the  95th  of  October. 
£.  C.  J.  I  tell  you,  gentlemen,  methinks 
Mr.  Attorney  has  Been  very  foitunate  to-day, 
in  S[iving  yery  satisfactory  answers  to  two  ob- 
jections :  first,  they  would  quite  destroy  Mr. 
If  eale's  title  to  this  fand,  by  a  piece  of  evidence 
Ifaatthey  bad  never  had,  out  that  Mr.  Neale 
liad  brag]^  of  it ;  and  that  was  the  survey, 
which,  with  much  confidence  of  the  victory, 
was  produced  :  and  yet,  when  it  was  so,  to  me 
it  seemed  the  stabbmgest  enemy  the  defen- 
dant's cause  had ;  but  that  you  a^  to  have 
with  yon,  and  must  judge  upon  ft.    Now  he 
teib  yon  agam,  Mr.  Neale  has  been  a  blabb  of 
las  tongue,  and  could  not  keep  the  secret  to 
linsel^  but  must  brag  tlmt  the  deeds  wei-e 
fbiged,  for  the  stile  of  the  queen's  reign  is 
changed  ;    and  by  this  bragging  th^y  nave 
smoked  the  business,  and  can  shew  records  for 
it    But  now  instead  of  records,  the  upshot  is 
a  Gttle lousy  history.    Can  that  be  an  answer  to 
those  great  numbers  of  records  brought  by  the 
^ther  Bide?  Is  a  printed  History,  written  by  I 
know  not  wbo^  an  evidence  in  ^  oourt  of  law  ?* 
Att,  Gen.  My  lord^  basides  thatj  which  we 
mast  submit  to  ^p^r  judgment,  whether,  upon 
SQch  a  pohit  of  fact  in  a  foreign  country,  to  he 
dooe  such  a  day,  a  forefgaer'^  history,  not 
pinted  for  this  pm^ose,  shSl  be  a  sort  of  evi-, 

mm  .  I      ■     1  I  III   ■■     ,m I ^  ■■  . 

*  See  Mr.  Peake's  ObservationR  on  this  case 
'  the  Law  of  £vidanoe, 


in  his  Compcndinm  of  1 
•hap.  3^  sect.  2. 


vou  X. 


denfce ;  but  I  say,  besfdes  that,  here  is  9r|rei>. 
tleman,  Mr.  Clerk,  that  searched  the  roll,  aUd  ' 
he  will  tell  you  what  they  are  in  this  point. 

Mr.  Clarke,  I  did  search  in  the  rolls,  and 
find  many  in  that  year  like  thes%    And  my  ' 
lord  Coke  is  utterly  naistaken ;  he  sa^s  it  was 
not  altered  until  the  4th  and  5th  years  of  Phil. ' 
and  Mary. 

L.  C.  J.  I  care  not  what  my  lord  Cok« 
says,  but  what  the  records  say,  let  us  see  them.  ' 

Mr.  CUrk.  I  saw  a  great  many  in  that  year, 

L.  C.  ^.  Lord,  gentlemen,  what  do  you 
make  of  us,  to  keep  us  h^re  with  I  do  not  know 
what!  Mr.  Attorney,  he  tells  us  that  Mr. 
Neale  was  so  great  a  blockhead  to  bragof  this^ 
and  so  we  were  prepared  for  an  answer  ;  but 
all  the  answer  is,  my  lord  Coke  is  roTstaken, 
and  there  are  many  records,  but  we  have  none 
of  them,  Pneuioniti,  Preemnniti.  If  he  did ' 
brag  so,  and  you  knew  it,  and  would  not  bring 
records  to  wipe  off  the  ol^ection,  it  is  ten  ttroea 
worse  than  it  it  had  been  answered  only  with 
the  unexpectedness  of  it. 

Mr.  Bradbury.  My  lord,  I  dare  affirm  thai 
there  are  none  of  the  Rolls  of  that  year  so,  till 
alter  Easter  tean.    * 

L.  C.  J.  Lord,  Sir,  you  must  be  cacklm^ 
too ;  we  told  yon  your  objection  was  very  in- 
genious; but  that  must  not  make  you  trouble- 
some ;  you  cannot  lay  an  egs*,  but  you  must 
be  cackiinsp  over  it.  The  objection  is  now 
npou  them,  let  them  answer  it  if  they  can .  Ha  v« 
you  any  of  the  records  here  ? 

Sol.  Gen.  We  have  not,  it  seems,  my  lord. 

L.  C,  J.  Then  this  must  pass  unansweredj 
and  must  be  left  to  the  jury. 

Sol.  Gen.  But,  my  lordf,  they  have  gone  a 
little  farther  in  this  case,  lind  indeed  farther  than- 
becomes  them,  I  think,  to  lay  aspersions  upon 
my  lady  Ivy,  as  if  sho  were  fipeqnehtly  gudty 
oi  forgery.  And  for  that  sir  Charles  Cotterel 
swears,  that  she  did  preteiid  she  had  a  mort- 
gage of  a  house  in  St.  Marttn's-lane  for  1,500/. 
and  this  mortgage,  he  says,  he  was  told  of  by 
some  that  did  see  it ;  whereupon  he  did  like- 
wise desire  to  see  it ;  and  without  seeing  of  it» 
he  declared,  he  woidd  never  be  satisfied  of  the 
rc«lity  of  the  thing  :  and  the^upon  Mr.  Ser« 
jeant  West  brought  it  him,  and  he  saw  it,  but 
was  not  p^rmitt^  to  see  Che  witnesses  names^ 
and  thereupon  he  wfts  more  dissatisfied  than 
before  about  it.  But  if  sit  Charles  Cotterel 
had  given  any  the  least  intimation  of  snch  a 
thing,  now  w«  would  have  gratified  them  with 
a  sight  of  it  in  court,  where  neshould  have  had 
hfs  full  view ;  for  my  lady  has  it  still,  and  it  is 
a  true  mortgage,  and  for  a  real  consideration. 
But  he  says  this  is  released,  and  she  did  that, 
as  is  supposed,  to  suppress  any  inqoiry  afler 
it.  But  with  reverence  to  sir  Charles  Cotterel, 
the  fact  is  otherwise.  My  lady  SalkhitI  pre- ' 
tended  to  a  debt  from  my  lady  Ivy,  for  nine 
years  diet  for  four  persons ;  add  the  reckoning 
being  niade  according  to  my  lady  I^'s  quality, 
was  made  so  high,  that  it  paid  off  the  mort- 
gage :  but  she  has  the  deed  stilt — 
1.  C.  J.  But  what  say  you  to  the  de^^i 
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sale,  and  my  friend  Button's  notes  out  of  the 
lease ;  and  the  debt  of  96(.  and  4/.  but  a  little 
before  acknowledged  by  my  lady  Ivy — 

SqI.  Gen,  My  lord,  in  answer  to  that,  we 
-niy,  he  has  been  pleased  to  give  it  a  gpreat  detd 
of  garniture ;  and  as  he  is  master  of  the  cere- 
moDies,  to  adorn  the  story  with  abundt^nce  of 
flounshes  of  Iris  own  kindness  and  interests — 

X.  C.  J.  Mr,  Solicitor,  you  are  not  to  jud^e 
of  that,  wheClier  it  be  flourish  only  or  sub- 
sUnce ;  the  court  and  the  jury  are  the  judges 
of  that,  and  truly  I  think  it  very  material  to  the 
cause ;  I  assure  ^ou  I  do ;  let  the  dirt  be  taken 
off  as  it  can,  it  sUcks  very  much ;  I  must  speak 
my  mind. 

S^L  Gen.  When  I  am  over^ruled,  I  ac- 
quiesce m  the  judgment  of  the  court. 

'  i.  C.  J.  Pray,  Sir,  apply  yourself  to  answer 
I^CLevidenoe. 

,  SoL  Gen.  Bo  I  do,  my  lord,  as  well  as  I  can. 
The  next  witness  is  this  gentlewoman,  Mrs. 
^ffett ;  she  swears,  that  she  saw  her  husband, 
Mr.  Duffett,  counterfeit  many  deeds j  she  does 
liot  particularize  tliem :  and  here  have  been 
likewiBe  several  letters  read,  that  did  import  a 
Mnsaction  and  correspondence  between  my 
lady  Ivy  and  him^ 

X.  C.  J.  Pray,  Mr.  Solicitor,  remember  she 
•^een  she  saw  that  lease  of  Salkhill's,  and  that 
called  Glover's  lease. 

SoL  Gen.  My  lord,  this  witness  that  swears 
this,  is  not  only  a  person  linilt  to  be  believed, 
but  is  contradicted  by  a  record ;  and  for  diat, 
my  lord,  it  stands  thus :  Mr.  Johnson,  as  is 
tvell  known,  had  his  trial  for  the  matter  about 
which  she  now  swears :  for  Mr.  Johnson,  on 
tlye.  behalf  of  alderman.Ireton,  undertook  to  pay 
500/.^  to  Mr.  Duffett,  to  procure  somebody  to 
aweir  the  deed,  called  Glover's  lease,  to  be 
fora[ed*  Upon  this  there  was  an  Information 
esmibited  in  tbis  court  against  Mr.  Johnson, 
tor  subornation  ;  and  u{»on  full  evidence  Jobii- 
•on  was  convicted  for  his  endeavour.  And  the 
yQQord  of  that  conviction  we  have  here,  and  de« 
iire  to  have  produced  and  read. 

L,  C  J.  And  I  tell  you,  Mr.  Solicitor,  that  is 
no  evidence  in  this  case* 

.  Sol,  Gen.  Why,  pray,  good  my  lord,  did  not 
they  here  just  now  swear  ner  ? 

L,  C.  f.  But  the  inclination  put  in  by  Mr.  ■ 
iittomey  Noy,  pray,  remember,  was  not  Buf- 
fered to  be  t&idy  oeoaase  not  against  any  of  the 
•forties,  but  thiid  persons. 

*  Roger  North  says,.  "  The  ladv  ^rose- 
eoted  Johnson  for  this  subornation  By  inibr' 
mation  in  the  King'srbencbi  and  the  cause  was 
tried  before  Pemberton*  It  appeared  thiit 
Johnson  had  no  concern  op  words  but  by  way 
ef  advice  to  hi^  dient ;  but  he  was  bori^e  down 
•ad  convict;  at  which  the  fellow  took  despair 
«Qd  died.  It  was  thought  bis  measure  ivas 
very  hard  and  cruel:  and  that  some  mighty 
point  of  interest  in  her  ladyship's  law  suits  de- 
pended  upQn  this  man's  suffering."  life  of 
Iiord  Keeper  GuilfQcd,  ?oL  9,  p.  1!23«  8vo.  ed. 


Sol.  Gen,  But  pray,  my  lord,  give  me  leave 
to  apply  \i  to  the  objection  heare  made  ip  oar 
case,  to  the  credit  of  our  deeds .  The\  say  it  is 
suspicious,  because  my  lady  Ivy  use<i  to  forspc 
deeds;  and  particularly  Dufett,  they  say,  did 
once  forge  for  her  Glover's  lease.  Now  to 
ntnswer  uiat,  we  come  to  shew  that  my  lady 
Ivy  did  not  foi^  Glover's  lease;  but  there 
was  indeed  an  art  used  to  persuade  Duifett  to 
swear  it  forged,  when  indeed  it  was  not ;  for 
which  trick  Johnson,  that  was  the  agent,  or 
instrument,  was  convicted ;  and  tbatooDviction 
is,  I  think,  a  good  evidence  that  it  was  oot 
forged. 

X.  C.  J,  None  in  the  world,  Mr.  Solicitor  -, 
and  that  frbnLthe  very  evidence  that  has  beea 
gi\lni  in  this  cause  this  day :  for  it  is  plain,  if 
you  will  believe  this  woman,  (and  I  yet  see  no 
canse  to  the  contrary)  that  she  was  cmms 
into  the  court  to  have  sworn  the  truth,  whicE 
would  have  perhaps  cleared  Johnson ;  but  mv 
lady  Ivy  would  needs  keep  her  away.  Now  If 
Duffett  were  so  great  a  rogue  as  to  forge,  be 
would  not  stick  to  swear,  to  protect  that  foreer)*. 
and  then  how  easy  a  thin^  was  it,  bad  John- 
son  been  the  greatest  saint  in  the  world,  to  bsTt 
got  him  convicted  upon  what  Duffett  cane  to 
swear  i^gainst  him ;  though,  had  she  come  then 
in,  Duffett  would  have  appeared  one  not  at  all 
fit  to  be  credited. 

Sol,  Gen,  My  lord,  I  have  then  one  tbio^r 
more  to  offer;  I  cannot  tell  indeed  whether  it 
be  material,  for  it  seems  I  have  been  so  un- 
happy as  to  offer  some  things  tliat  bare  not 
|>een  thought  material. 

X.  C.  J.  You  have  so  indeed,  Mr.  Solicitor.  1 
must  speak  the  truth ;  there  have  been  several 
things  offered  as  evidence,  which,  ip  another 
cause  and  place,  woidd  not,  I  am  sore,  hare 
beenofferea. 

Sol.  Gen,  My  lord,  I  submit  what  1  offer 
for  mv  client  to  the  judgment  of  the  court. 
But  tnat  which  I  would  say  now,  is  this :  We 
have  here  the  husband's  oath  concerning  this 
matter,  that  this  woman  who  now  takes  ilpon 
her  to  swear  these  forgeries  and  things,  told 
him  she  could  have  500/.  if  she  would  awcsr 
against  my  lady  Ivy. 

X.  C.  J,  Is  that  evidence  against  the  wife  .^ 

SoL  Gen,  He  is  now  dead,  it  seems ;  but  heit 
is  his  oath. 

X.  C.  J.  Pray,  consider  with  yourself,  coold 
the  husband  fiave  been  a  witness  against  the 
wife  about  what  she  told  him  upon  an  iafor- 
mation  for  that  offence  of  subornation  ? 

SoL  Gen,  No,  my  lord,  I  think  not 

X.  C.  X  Could  the  wife  be  an  ev idenct 
against  the  husband  for  the  forgery  ? 

SoL  Gen,  No,  toy  lord,  she  could  not)  and 
yet  she  swears  it  upon  him  here. 

X.  C,  J.  That  is  not  against  hbt,  man;  be 
is  out  of  the  case,  but  against  my  lady  l^i 
and  how  can  the  oath  of  Uie  huabaad  be  eri- 
deocehere? 

Ah,  Gen,  Cryer,  call  Mr.  Gibson,  togiretn 
account  of  this  gentlewoman. 

Sa,  Gen,  Suppose,  my  toed,  that  both  koi* 
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band  and  mSs  were  brought  as  e?idenoe 
«$aiii8l  iny  lady  Tvy ,  were  that  good  ? 

i.  C.  J.  Certainly  that  were  very  gortl. 

Sol,  Gen.  Why  t&en,  my  lord,  one  of  them 
ntjTB,  that  she  saw  such  and  such  things  done 
by  lady  Ivy,  and  by  him  for  her ;  tod  the 
other  saySy  such  thines  were  not  done,  but  she 
confessed  she  could  have  500/.  to  swear  they 
were  done:  shall  not  this  evidence  be  admitted. 
to  cootra£ci  the  other  ? 

JL  V.  J,  Why,  ^[ood  Lord !  gentlemen,  is 
the  philoeophy  of  this  so  witty,  that  it  need  be 
so  confidently  urged  ?  is  it  good  logic,  that  be- 
caose  they  l>oth  were  good  witnesses  agaiinst 
my  lady  Ivy,  therefore  either  of  them  is  a 
W)d  witness  against  the  other  ?  shall  the  hus- 
band's oath  be  read  against  the  wife,  to  fix  a 
crime  upcfn  her?  sure  you  do  notipteud  this 
«ha!l  pass  for  argument,  but  to  spend  time. , 

Cryer.  Here  is  Gibson  now,  Sir. 

AU,  Gen.  Swear  him  (which  was  done). 

8oi.  Gen.  We  are  not  now,  my  lord,  ^xa- 
aainiDg  what  Dnffett  swore  about  forgery  or  not 
fwgery ;  but  is  not  this  confession  of  hers  an 
mpoment  against  the  credit  of  her  testimony/ 
who  now  says,  #he  saw  my  lady  Ivy  do  so  and 
«o,  when  she  has  confessed  she  cooid  have 
flBODey  to  swear  against  my  lady  Ivy. 

X.  C.  J.  But  BL-.  Micoor,  if  you  will  not 
s]^*THend  the  question,  I  cannot  help  it ;  is  it 
noi  th^hudimnd  that  swears  against  tne  wifef 

A*i,  Gen.  Do  you  know  that  gentlewoman 
ther^,  Gibson  ?^Gibsan.  1  have  beard  of  her. 

£.  C.J.  Nay,  be  not  angry,  Mr.  Solicitor ; 
ftr  if  ynu  be,  we  cannot  help  that  neither.  The 
law  is  the  law  for  yon  as  well  as  me, 

Sol.  Gen.  My  lord,  1  must  take  the  rule 
fiom  yon  now. 

L.  C.  J.  AoA  so  you  shall,  9ir,  from  the 
court,  as  long  as  I  sit  here ;  and  so  shall  every 
body  else,  by  the  grace  of  God.  I  assure  you 
I  care  not  whether  it  please  or  displease ;  we 
most  not  have  osr  time  taken  up  with  imper- 
tinent things ;  for  1  must  say,  there  have  been 
as  man^  offered  in  this  cause  to-day,  as  ever 
were  in  any  cause  thi^t  'ever  I  heard  ;  and  if 
all  be  not  as  some  woul4  have  it,  then  they 
most  be  in  passion  presently.  The  court  gives 
all  due  respects,  and  expects  them. 

Att.  Gen.  Have  you  any  acquaintance  with 
that  woman  ? 

Gib$on.   I  have  seen  her  a  great  while  ago. 

Att.  Gen.  What  do  you  know  of  her?  What 
Tiqmtetioaissbeof? 

GiUon.  I  know  nothing  of  her  reputation ; 
I  know;she  was  Mr.  Dufiett's  wife. 

L.  C.  J.  And  wy  do  we,  she  tells  us  so : 
what  then  ? 

Gibwn.  I  have  seen  her  a-bed  with  IMh*. 
Frogmorton,  and  she  told  me  she  had  then  a 
firw-  m  her  belly. 

oLt.  WiUtamz,  It  seems  then  by  having  this 
gentiemaQ  so  ready,  they  were  aware  of  this 
too :  I  suppose  Mr.  Neale  bragged  of  this  too, 
or  else  die  guilty  conscience  put  them  upon 
preparing  fdr  it.  But  yet  I  thmk  they  do  ns 
BO  greatiiarm  by  it* 


Att.  Gen.  You  will  give  ear  Evidence  sn 
answer  I  suppose  by  and  bye :  but  we  will 
go  on  to  the  rest  of  yours.  As  to  the  bill  and 
answer  in  the  year  1699,  in  that  of  John  Step- 
kins,  it  is  said,  he  makes  tbe  bounds  eastward 
to  be  Fox's- lane ;  but  it  is  plain,  he  that  gives 
in  that  answer  was  not  acquainted  with  the 
transactions  of  the  estate  before  his  own  time. 
And  if  you  consider  the  time  of  that  answer^ 
there  was  near  fourscore  years  then  past  since 
the  lease  made,  and  so  long  it  had  been  out  of 
the  family  I  rendering  a  pepper- com  rent ;  and 
so  the  profitable  interest  was  only  the  fo^ 
acres  surrendered  to  him  by  the  tenant,  before 
the  licence  to  ahene :  and  it  appears  not  that 
he  had  any  notice  of  the  reversion.  But  I  ob- 
serve in  the  answer  there  is  one  passage  re- 
markable ;  that  there  was  a  way,  time  out  of 
mind,  that  did  part  this  land,  and  that  which 
was  reputed  the  dean  and  chapter'sjand.  Now 
that  doth  not  tie  it  up  to  make  Fox's- lane  that 
same  way,  but  only  says  generally,  there  w& 
an  old  way,  which  must  be  undterstood  of  tj^ 
way  down  from  Cock-hill  to  Bell-wharf :  to 
that  I  take  it,  that  this  is  no  conclusion  upon 
us.  Nor  upon  ^e  same  ground  is  that  lea<e 
made  13  Jacobi,  by  John  St^kins,  where  he 
abutts  his  land  upon  that  wan  which  is  called 
Wall-marsh-wall,  and  covenants  to  have  the 
rent  increased,  if  any  thing  beyond  that  be  re- 
covered ;  for  there  was  near  threescore  years 
to  come  then  of  this  letoe,  and  he  had  no  pre- 
tence of  title  to  contest  it  at  that  time ;  add  s» 
the  verdicts  are  all  answered  that  way,  the 
lease  expired  not  till  the  year  1680. 

Sol.  Gen.  Then,  my  lord,  for  the  rtiryey 
that  they  produce  of  the  late  times,  by  the 
order  of  the  committee  of  parliament  for  sale 
of  church' lands,  how  that  should  give  a  title^ 
I  do  not  understand.  It  is  the  first  time  1  ever 
heard  of  a  particular  of  dean  and  chapter's 
lands  to  be  an  evidence,  when  at  that  time  there 
was  no  dean  and  chapter*  But  diat  which,  u 
a  clear  answer  to  it  is  this :  Winterburo,  who 
had  the  lease  from  the  Church,  did  also  claim 
under  Marcellus  Hall,  who  had  a  lease  ihr 
ninety  years :  that  in  time  exphred  \n  the^eftr 
1640.  That  interest  being  then  determmed, 
he  ?ets  these  put  mto  the  survey  (which  it  was 
his  interest  to  do)  as  the  inheritance  of  the 
churcli,  which  would  gain  him  a  fee-simple 
upon  bis  purchase,  he.  concealing  the  long 
lease,  and  they  being  so  long  in  possession  ; 
whereas  otherwise  he  coiild  only  have  an  estate 
for  years :  and  it  appears  all  the  deeds  were  in 
his  custody  at  that  time.  For  the  other  wit- 
nesses that  sp«dc  to  the  wall,  that  we  must 
leave  to  the  jury's  consideration,  upon  the  ba- 
lance of  the  evidence.  For,  with  submission, 
iny  lord,  taking  the  evidence  as  it  stands  to- 
gether, if  that  lease  of  Marcellus  HaH  be  a 
good  lease,  these  several  conveyances  we  pro- 
duce kre  supported,  and  do  explain  that :  He 
surrenders  four  acres,  which  are  the  lands  that 
are  afterwards  conveyed  to  Fox,  which  is  men- 
tioned in  the  deed  of  his  surrender  to  be  tbe 
green  HiHy-baok,  and  that  was  the  boundary  of 
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the  four  acarcs ;  but  what  becomes  of  the  ot)ier 
seven  acres  and  an  half;  they  hare  given  no 
account  of  it  hitherto.  But  surely,  my  lord, 
upon  that  first  survey,  I  take  it,  there  is  a 
strong  evidence  concurring'  with  our  assertion :, 
For  that  saith,  the  south  boundary  ol'the  dean'b 

.liynches  is  VVail-raarsh.  Now,  then,  if  there 
be  seven  acres  to  go  forward  from  tlience,  that 
just  reacbeth  up  to  Cock-hill;  and  all  the 
other  bounds  plaiuly  concur  with  ours:  and 
upon  the  perusal  of  the  survey,  which  it  is 
consented  to  on  both  sides  the  jury  shall  have 
with  them,  I  bt'lieve  they  will  be  satisfied  our 
bounds  and  that  agree..  Upon  the  whole  evi- 
dence I  submit  it  ibr  the  detendant.  We  have 
done,  my  lord. 

AiL  Gen.  Only  I  would  ask  Mr.  Sutton  a 
question ;  whether  the  bill  and  answer  now 
given  in  evidence,  were  not  given  in  evidence 
at  the  hist  trial  ?^SuUon.  Yes,  it  was. 

Ati,  Gen.  And  yet  the  verdict  went  for  us 
then,  as  I  hope  it  will  now. 

L,.C,J,  Have  vou  all  done,  ffentlemenP 
Will  you  say  any  thing  for  the  plaintiff? 

Mr-  Williams.  No,  my  lor^,  we  wiU  leave 
it  to  your  lordship  and  the  jury. 

i.  C.  J,  Then,  gentlemen  of  the  jury,  this 
evidence  has  been  very  lopg :  I  think  the  trial 

.  has  h^d  uh  as  long  as  any  cause  that  ev^  hap- 
pened in  Westminster-hall,  of  this  nature;  f 

.  xucan,  except  one,  these  many  years.  I  think 
we  meet  with  but  one  in  all  our  books,  that 

.  held  near  so  long :  That  indeed  was  rather 
something  longer,  the  famous  cause  of  Colt, 
m  this  court;  but  besides  that,  I  never  heard 

,  of  a  cause  of  this  lengjth  before. 

But,  gentlemen,  it  is  a  cause  of  value,  and  a 

.  cause  of  great  weight  and  consideration :  it 
tiatii  depended  in  the  evidence  of  it  upon  abun> 

'  dance  of  circumstances,  so  that  it  may  be  im- 
possible for  me  to  remember  all  the  evidence 
that  hath  been  given.  But  as  near  as  I  can, 
I  will  give  you  what  assistance  I  am  able,  in 

.  recollecting  what  has  been  said  on  bodi  sides. 
Some  of  you  I  have  observed  have  taken 
notes,  and  that  will  save  me  and  you  some 
ti-ouble :  I  will  give  you  a  scheme  fairly  of 
that  which  is  tlie  question.  And  it  will  be  very 
much  more  easy  to  you,  because  you  have  had 
a  view  of  the  matter,  than  ban  be  thought  I 
can  make  it  by  any  dii-ectiou  of  mine. 

The  question  in  short  is.  Whether  seven 
acres  and  a  half  of  laud,  now  built  upon  to. a 
very  great  value,  as  the  witnesses  say,  2,000/. 
a  vear  l>ing  on  the  east  side  ofohe  lane,  that  is 
called  by  the  name  of  Fox's-lane,  betwixt  that 
and  the  mill,  called  Ratclifi-mill,  be  part  of  the 
marsh  that  formerly  belonged  to  the  family  of 
the  Stepkius's  ?  or  whether  or  no  that  be  uot 
^t  of  the  dean  and  chapter  of  Paul's  inhe- 
ritance? If  it  belong  ^o.the  dean  and  chapter 
of  PauPs,  then  the  issue  is  with  the  lessor  of 
the  plaintiff:  but  if  it  be  the  inheritance  of  the 
Stepkins's ;  and  part  of  the  marsh-land,  and 
ivas  so  according  to  the  ancient  boundaries, 
then  tlie  issue  is  with  the  defendant. 

- ,    The  plaintiff  cmes  and  shews  for  his  title, 


first  that  this  was  all  akNig  enjoyed-  oader  the 
church  of  Paulas  leases.  Rnowles,  who  for- 
merly did  receive  the  rents  of  the  very  thing  in 
question,  till  (1677),  before  this  question,  says, 
in  his  testimony^  be  received  them  in~  the  right, 
and  on  the  behalf  of  Mr.  Neale,  who  claims  by 
lease  from  the  dean  of  St.  Paul's. 

That  is  not  sufficient  to  maintain  his  title, 
but  they  come  and  shew  the  original ;  and  in 
point  of  time,  6  fl.  8.  they  say  that  one  deaa 
Collet  ma.de  a  lease  of  the  lands  in  question,  for 
45  years.  And  to  prove  this,  a  book  is  pro-  ' 
duced  to  you,  wherein  there  is  a  short  entry 
made^  which  takes  no  notice  at  all  of  any  thing 
more,  but  that  the^  was  such  a  lease  of  a  mill 
in  ShadwQll,  with  the  appurtenances^  But 
upon  their  producing  that  writing,  it  is  found 
to  be  a  paper,- writing ;  and  there  was  an  objec- 
tion, and  a  material  one,  made  upon  the  iaoe  of 
the  thing  itself:  for  there  were  two  places  that 
seemed  to  be  suspicious,  as  made  directly  to 
humour  an  evidence  of  such  a  lease  in  5  H.  8. 
having  Dr.  .Collet's  name  inserted,  who  bap* 
pened  to  be  dean  of  PauPs  at  that  time, 
whereas  Nowell  was  originally  tlie  name  that 
was  set  there,  wi^h  the  same  hand  tliat  the 
other  part  of  the  writing  was.  Tliereupon  it 
came  to  be  enquired  into,  how  it  came  to  naas 
that  Noweli's  name  was  strqpk  out  and  CoUet'a 
put  in  ?  That  seemed  to  insinuate,  as  if  this 
was  contrived  on  purpose  to  shear  up  an  evi- 
dence, and  humour  the  tiuje.  For  it  ootdd  not 
be  ima^ned  that  Nowell  should  come  to  be 
dean  wnen  that  lease  was  made,  who  was  net 
dean  till  so  long  after,  in  queen  Elizabeth's 
time,  as  I  take  it.  Now  had  this  objection 
met  with  this  book  alone,  it  would  have  ma<)e 
the  evidence  lame,  and  thev  ivould  hare  been 
thought  to-  have  set  an  ill  leg  forwards*  But 
to  take  off  that,  thev  come  after  and  shew  a 
parchment  scroll,  wnich  takes  notice  likewise 
of  such  a  lease:  and  tlieir  officer,  Spencer,  says 
he  has  seen  that  scroll  many  years,  and  so  it 
could  not  be  a  new  thing  for  tms  purpose ;  it  is 
an  old  rental,  or  some  such  thing ;  in  time,  in 
some  short  time  af\er,  where  is  mention  made 
of  a  lease  by  dean  Collet,  5  H.  8.  for  45  years, 
which  humours  the  time  exactly,  and  sujiports 
the  credit  of  the  other  evidence.  This  is  that 
they  give  as  an  answer  to  that  objection*  It 
might  be  a  mistake  as  to  the  name,  but  this 
will  shew  that  it  was  not  a  contrived  matter  for 
this  purpose. 

The  next  piece  of  ewdence  they  go  to,  is  5 
£.  6.  and  for  that  time  they  come  and  produo«( 
leases,  those  that  are  at  least  in  law  evidences 
of  leases ;  and  those  are  the  church  books, 
ancient  books  that  have  been  always  read  and 
allowed  for  evidence.  And  thereby  they  shew  " 
that  one  Dr.  May,  then  dean  oi  St.  Paul's, 
viz.  23  Feb.  5  £d.  6.  did  lett  the  lands  ia 
question  to  Joan  Hall  and  Marcellos  Hall ; 
and  he  lett  it  as  the  dean  and  chapter  of  Paul's 
lands,  for  45  years,  at  the  rent  of  10/.  a>year. 

Then  they  tell  you  in  the  2d  and  dd  of  Phil, 
and  Mar.  10  Dec,  one  dean  Fecknam  taken  no« 
tice  of  the  former  leases,  and  letts  it  to  Mar< 
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cdlus  Hall,  wd  Aat  is  fb^  90  yean ;  wbere^i 
there  is  the  old  rent  taken  notice  of,  and  tome 
increase  made;  and  there.is  in  that  lease  a  co- 
venant to  repair  the  mill,  and  that  has  given  a 
me  to  something  that  makes  partof  the jpresent 

.  qnestion',  which  they  that  are  for  the  defendant, 
call  a  licence  to  remove  the  mill.    You, 
tiemen,  will  have  the  d^eds  with  you, 
to  judge  of  (hem. 

The  leases  irom  5  H.  8.  to  tfiis  dean  Feck- 
nam  are  only  leases  made  for  yoars ;  and  by 
reason  of  thcHse  leases  for  years,  and  the  long 

.lease  which  they  pretend  to,  the  defendant's 
counsel  insist  upon  it,  that  they  could  not  be 
let  in  tc  controvert  the  plaintiff's  title ;  for  the 
last  lease  for  188  years,  from  Stepkins  to  Hall, 
expired  in  time  but  in  the  year  1680. 

Now  say  the  plaintiff's  counsel,  (and  they 
produce  that  which  is  veir  material  in  the  case) 
5  Aug.  1636,  this  was  then  lett  to  one  Mary 
More,  the  relict  of  one  Adrian  More,  formerly 
the  assignee  of  the  leaso  that  came  frcHon  dean 
Facknam  to  Maroellus  Hall.  And  there,  in- 
stead of  continuing  it  a  lease  for  years,  he  letts 
to  Mary  Mora,  in  consideration  of  the  former 
lehses,  and  turns  it  into  an  estate  for  three 
lives.  So  far  then  was  the  dean  ufPani's  from 
apprehending  himself  to  be  but  lessee  for  years, 

.  that  be  takes  upon  him  to  create  freeholds, 

which  only  he  that  has  the  inheritance  can  do. 

They  go  on  further,  and  tell  you,  that  in 

11540,  the  same  dean  of  St.  Paul's,  she  having 

.  M>ld  her  interest  to  one  Whitwick  and  Winter- 
bmn,  there  is  a  new  estate  made  to  them  for 

,  three  lives.  These  continue  in  possession  under 
that  lease,  till  Mr.  Neale  purchased  in  their  in- 
terest :  and  his  grace  pf  Canterbury,  then  dean 
Bancroft,  he  made  another  lease  to  th«  said  Mr. 
Meale  for  three  lives;  and  there  is  agi^eatin* 
crease  of  rent,  80/.  during  the  life  of  one  of  the 
former  surviving  lives,  and  then  to  100/.  Then 
conies  the  lease  made  to  the  now  lessors  of  the 
jilaintiff,  by  this  reverend  divine  that  is  here, 

,  now  Dr.  Stillinfffleet,  the  present  dean  of  St. 
Paul's,  at  yearly  340/.  And  this  is  the  sub- 
stance of  the  evidence  iirst  given  by  the  plain- 
tiff, for  bis  title  which  is  underneath  that  last 
lease  of  dean  Stillingfleet,  whicbnhey  say  is  a 
fiood  title :  and  in  case  it  doth  appear  that  the 
lands  are  the  inheritance  of  the  d^n  of  FeiuI's, 

.his  not  controverted  by  the  defendants,  but 
tliat  the  plaintiff  must  have  a  verdict  for  him. 

But  say  ihey  which  are  for  the  defendants, 
this  is  not  their  inheritance,  but  the  defendant's : 
and  to  prove  their  objection,  they  produce 
abundance  of  deeds,  of  which,  as  weU  as  1  can, 
I  will  give  you  a  punctual  and  particular  ac- 
count. For  with  all  the  faith,  and  fidelity  I  can, 
I  will  give  you  the  substance  of  what  has  been 
laid  on  both  sides. 

First,  It  is  not  to  be  doubted,  for  it  is  beyond 
all  contradiction  plain,  there  were  ISO  acres  of , 
marsh-lands,  lands  cof  cred  with  water,  which  j 
one  Vaoderdelf,  a  Dutchman,  undertook  to 
drain,  and  had  an  act  of  parliament  made, 
anno  HI  H.  8.  to  encourage  him  for  his  en- 
deavpurs  to  drain  i|,  giving  him  the  on«  half. 


That  act  of  oarliament  is  produced,  add  it  is 
there  said  to  oe  130  acres. 

Now  you  are  to  take  notice  of  the  boundaries 
of  this  marsh-land,  a^  faking  the  state  cf  this 
question.  The  act  of  parUament  bounds  the 
marsh  upon  the. Hermitage,  or  such  a  mill 
called  Grash-mill,  upon  Che  West  It  is  bounded 
on  the  high-way  leading  to  Ratdiff,  on  tb* 
North,  which  iB  called  Ratciiff  high-way  to 
this  day  :  it  is  bounded  to  the  river  Thames  oa 
the  South ;  and  it  is  bounded  upon  the  town 
of  Ratciiff  towards  the  East. 

Afterwards,  in'H.  8th^s  time,  comes  in  Richard 
Hill,  who  was  owner  of  some  part  of  this  marsh 
(Vanderdelfs  moiety,)  and  he  in  time,  23  H. 
8,  became  indebted  to  one  Salvage  and  another, 
and  there  he  comes  and  adcnowledges  a  statut* 
to  them  for  their  debt.  And  (because  I  wonUI 
have  you  have  all  things  before  your  view  that 
were  done  at  one  time)  in  the  same  ^^ear  thera 
is  a  mortgage  made  of  the  lands  of  Richard 
Hill,  (among  which,  they  for  the  defendant  ap* 
preheud,  are  comprised  the  lands  in  questioo» 
as  marsh-land,  to  Salvago,  for  thie  pavment.ol*. 
their  money)  and  in  thaf  mortgage  tne  sanw 
words  are  made  use  of  for  the  hoandaries,  as 
are  in  the  draining  act.  This,  to  derive  their 
tide,  they  produce  to  shew,  that  there  was  such 
an  ovmership,  and  such  a  mortgage. 

Then  they  tell  you,  that  in  37  H.  8,  ihm 
same  Richard  Hill,  he  goes  and  divides  some 
part  of  these  lands,  that  is  to  say,  eleven  acres 
and  an  half,  and  that  he  oonvevs  away  by 
lease  for  34 years  to  JUarcellus  Hall;  whom 
I  name  the  more  particularly,  because  it  is  a 
name  that  has  been  much  canvassed,  and  givss 
a  countenance  to  the  title  on  both  sides.  Now 
in  that  deed,  ^hereby  this  is  thus  conveyed  t» 
Marcellus  Hall,  there  is  no  notice  taken  par- 
ticularly of  the  eastern  boundary  to  be  the  mOI, 
or  the  mill- bank,  or  the  hilly -bank.  Now,^Bay 
they,  the  mill  was  just  upon  the  point,  hard  by 
that  place  that  is  cfdled  now  by  thcname  of 
.Cock-hUl;  and  so  that  boundary  doth  take  in 
the  thing  in  question,  the  seven  acres  and  a  half, 
becausethat  deed  takes  notice  of  the  mill,  hilly* 
bank,  or  way. 

In  the  next  phu:e  they  offer  you  this  for  evi- 
dence, that  in  6  £d.  6,  the  same  Richard  Hill, 
for  130/.  sells  his  kmd  to  Thomas  Stepkins. 
And  when  it  comes  to  convey  the  inheritance  to 
him,  it  is  laid  to  be  under  the  same  boundaries, 
as  are  mentioned  there,  bounded  on  the  hilly-^ 
bank  or  mill-bank,  eastward.  Now,  say  they, 
that  sheweth  plainly,  that  still  the  null  was  the 
thing  that  was  intended  to  be  the  boundary  ; 
and  there  being  seven  acres  and  an  half  of  land 
between  the  mdl  and  the  western  bounds,  those 
seven  acres  cannot  be  construed  to  extend  to  a 
mill  with  the  appurtenances,  but  rather  it  is  to 
bound  upon  the  mill  and  include  the  lands, 
than  to  have  the  lands  go  with  the  millv 

They  proceed  further  and  sav,  that  Thomas 
Stepkins,  the  same  year,  did  ror  50L  lett  thig 
to  Marcellus  Hall,  for  1S8  years,  at  a  pepper- 
corn rent,  which  lease  expired  but  in  1680,  and 
till  now  we  oould  n«t  oome  to  litigate  that 


Digitized  by 


Google 


635]        STATE  tRULS,  $6C^AMM  H.  iSU^Tht  Ltdp  hg'9  TrUl,       [636 


lOfttter,  beeame  he  had  mtde  such  a  lease. 
But  then  I  am  to  take  nottce  by  the  way, 
•nd  so  must  you  into  the  barjpun ;  th^re  is  an- 
other boandarv  made  there,  abutting  on  the 
well  diere,  ealied  8badwell,  and  the  way  lead- 
iogf  from  Shadwell  to  the  Lyaehes. 

Ailer  this  they  come  to  tell  you  further,  that 
'Marcelltts  Hall,  98  D^c.  2  and  3  Phil,  and  Mar. 
iett  a  lease  to  Carter,  and  that  was  for  20 
Tears.  Now  you  are  to  take  notice,  that  in  this 
(ease  of  Carter's,  there  is  notice  taken  of  a  mill, 
and  about  an  acre  of  land  thereunto  belonging;, 
^«ry  carefully  [Mit  in ;  and  that,  say  they, 
•ebeweth  that  your  boundary  could  not  extend 
■to  so  much  as  seven  acres. 

And  to  back  that  ef  idence,  they  shew  yoa 
« certain  survey,  taken  in  Uueen  Elizabeth's 
time,  concerning  the  manor  of  8tepney,  which 
^ou  are  by  consent  to  have  with  you ;  and  you 
^iJI  do  well  to  consider  it  well  in  your  peru^ 
«fit. 

And  now  comes  the  main  deed.  Say  the 
-Pendant's  counsel,  it  fiills  oat  that  you  ane 
*bnt  lessee  imder  MarceDus  Halt,  who  was 
lessee  under  us,  and  was  obliged  in  a  particu- 
lar covenant,  that  he  should  not  Iett  any  part 
Df  this  land  without  the  liconce  of  our  ancestor 
'BleplrinB,  who  made  him  such  a  long  kase. 
But  it  happened  he  had  a  mind  to  letisome 
tMUiof  this  land  to  the  dean  of  PauTs,  from 
whom  he  bad*  a  leaae  of  the  ntkfll .  Aod  accord- 
inp^ly  he  had  a  licence  from  Stepldns  so  to  do ; 
which  sa]^  they,  is  the  reason  why  they  oome 
4o  lay  claim  to  our  land.  This  they  take  notice 
-fo  be  in  time,  16  Nov.  8  and  3  Phil,  and  Mar. 
when  I  must  tell 70U by  ^e  way,  thatthefirst 
lease  pretended  by  them  to  be  made  to  Marcellus 
llan,  is  the'  long  one,  6  Ed.  6,  by  Thomas 
-Stapkins ;  so  that  Marcellus  HaN  came  to  be 
ieswa  under  the  dean*  and  chapter,  before  he 
had  any  authoritv  or  interest  from  Btepkins, 
Hay  beiare  he  hatfany  lease  from  HiH. 

AtL  Oen.  Mv  lord,  if  your  tordsbip  pleases 
^lo  remember,  B(ULrcellns  Hall  did  first  take  by 
kase  from  Rich.  Hill,  in  97  H.  8. 

X.  C,  J.  Pardon  me,  Mr.  Attorney,  f  did 
~  not  mis-repeat  it ;  I  say  he  first  had  a  lease 
fhim  the  dean  and  chapter. 

Att,  Gen.  That  was  of  the  mill  only— 

L.  C.  J,  That  is  contested,  and  the  very  gist 
•f  the  question;  Mr.  Attorney,  how  mucnis 
comprehended  in  that  lease  f 

But  to  eo  on  with  the  defendant's  evidence. 
Then  in  Nov.  2  and  3  Phil,  and  Mar.  is  the 
4eed  to  Roper,  of  which  I  shall  have  occasion 
\to  say  more  anon. 

In  5  and  6  Phil,  and  Mar.  comes  Jasper  Hill 
the  son  of  Richard  Hill,  (the  first  owner  of  the 
•land,  and  that  entered  into  the  sUtute  to  6alva- 

fo)  he  makes  a  conveyance  to  Macheline  Step- 
ins,  Thomas's  widow,  and  John  Slepkins,  his 
heir,  mother  and  son  ;  upon  which,  afterwards 
there  is  a  surrender  made  by  Marcdlus  Hall  to 
John  Stepkias,  son  and  heir  of  Thomas,  of  four 
acDes ;  which  say  they  was  not  assigned  with 
•the  other  seven  to  the  dean  of  Paul's. 

Then  in  3  EliMtbelh,  pormiant  to  the  con- 


veyance madeliy  Jssper  HiQ  to  the  Stepkins's, 
there  is  a  thie  and  recovery  sufibred ;  and  4 
Elizabeth,"*  deed  to  lead  the  uses  of  that  fine 
which  are  to  John  Stepldns  and  hi*  mother, 
and  the  heirs  of  Johnr  But  stBI,  in  all  these 
deeds  and  conveyances,  there  is  mentkm  made 
of  the  myi,  mill-bank,  or  hilly-bank,  or  failiy- 
way,  to  be  the  boundaries ;  and  hkewiae  of 
Shadwell. 

After  that,  they  wodueed  a  bend,  wberda 
Spinola  is  bouud  to  Stepkins  to  take  off  the  sta- 
tute entered  into  33  H.  8,  by  Richard  Hill. 

Then  14  Elizabeth,  they  jiroduee  a  oonnuB- 
sion  of  sewers,  where  notice  is  taken  of  ^  se- 
veral land-holders  of  Wappmg-n^arsh,  who 
were  liable  to  make  satisfiftction  foraoywaot 
of  repairs  or  defects  in  the  marsh.  There  Ro- 
per is  taken  notice  of  as  a  tenant,  and  one  James 
and  Stepkins  too:  and  they  do  infer  from 
hence,  that  James  and  Ropo^s  land  is  part  of 
this,  and  was  under  Stepldns,  and  is  enjoyed  to 
this  day  under  the  title  of  the  Stepkms^ 
'  'Hi^  go  'on  further,  and  tell  you,  that  15 
Eliz.  Stepkins  became  indebted  to  Ae  croWi, 
bjr  taking  a  teller's  debt  open  him,  and  bad  a 
mind  to  securethe  debt,  and  therefore  connjs 
his  land  to  (he  then  treasurer,  attomeyipaienl 
and  solicitor-  general,  to  aecnre  a  sfreat  gam  of 
money;  and  this  hmd-tiieywoukl  have ^opam 
among  the  rest 

Afterwards,  17  Eliz.  tiie  commiasiaBen  at 
again,  and  there  is  a  return  made  of  aH  dram 
that  were  land-holders,  the  jntme  namad  be- 
fore. 

Then  7  Jacobi,  was  lihare  a  re-grant  out  of 
the  crown  made  to  Stepkins  of.aHhislaDd. 
Wherein,  generally  speaking,  the  boondsofdie 
lands  belonging  to  Stepkins  are  called  the  IQI* 
bank,  &c.  This  most,  say  they,  of  neeenty 
take  in  the  lands  in  qnestron,  otherwise  it  is  im- 
possible tibat  should  be  the  boundary.  And 
they  make  use  of  this  further  argument:  Say 
th^,  we  have  taken  a  survey  of  all  the  lanls, 
those  fai  questkm  and  the  other  marsh-landii 
from  Hermilage-dock,  alias  St  KatherineS 
even  to  this  mOl ;  and  itfkth  just  hamourdie 
number  of  nores  in  the  act  fbr  draining  Wap- 
ping-marsh  ;  that  is  to  say,  it  makeslotf  190 
acres.  Alt  whkih,  they  say,  plainly  bdoDgslo 
the  Stepkins^. 

They  then  eome  to  examine  their  tivuijp  1^ 
nesses,  and  they  have  produeed  them  m  tHS 
order  as  I  name  them :  their  witnesses  hm 
been  as  they  are  in  my  paper.  OneHughj 
and  Someriy,  and  Holmes,  and  Barefoot,  aad 
Cope,  and  Holewell.  And  the  subataace  of 
what  they  say  is  this :  The  oM  woman.  Bars- 
foot,  says,  she  has  known  thd  phase  in  qwOm 
these  threescore  and  odd  yeais  ^  she  remem- 
bers well  the  situation  of  it,  and  that  the  water 
drove  another  mHl  first,  and  did  not  come  near 
to  Fox's-lane  by  a  quarter  of  a  mile,  bat  iw 
more  to  the  north.  And  this  land,  «e  swti 
was  always  reckoned  to  be  Stepkins's,  and  »• 
never  knew  any  one  have  any  thinjr  to  do  tuero 
but  they.  Andf  in  as  much  as  ihere  was  some 
discoucae  a>noeniing  a  urdlj  «*»•  ^7^  * 
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doth  remember  there  was  a  well  between  Fox's- 


hne,  aod  the  mill,  and  that  was  half  a  mile  off 
rox'ft-lane,  and  was  called  ShadwelL  She 
f-emembers  it  so  well,  that  if  there  were  as 
many  wells  as  there  are  panes  in  the  g^lass 
window  before  you,  that  was  the  right  well, 
and  there  was  no  other  wdl  called  Shadwdl, 
bat  that. 

Then  Hughs  tells  yon,  he  remembered  the 
land  before  it  was  built  upon ;  that  at  common 
ordinary  tides  the  water  used  to  come  up  to 
Fox's-lane,  and  at  Jiigh  tides  over  it  \  but  the 
land  has  been  raised  mucb  higber  since  that. 

Then  Cope,  he  gives  an  account  of  his  know- 
ing it  above  three  score  years  a^o ;  and  he  in 
gjmeral  says,  he  did  net  know  how  fkr  west- 
wrard  the  water  went  that  drove  the  mill ;  but 
Fox's-lane,  he  says,  was  the  ^ay  from  north 
to  floitth,  westward  of  the  mill,  and  he  knew 
net  aay  way  eastward  of  the  mill  but  FoxV 
lane ;  for  Cock-hill  is  eastward  of  the  mill. 
And  much  like  to  this  was  the  testimony  of  the 
other  wibiesses ;  which  bein^  done,  they  cbn- 
doded  with  the  evidence  of  toe  surveyor  Hole- 
well,  about  the  admeasurement  And  this,  as 
1  jnemember,  or  can  recoUect,  is  the  substance 
of  the  defendant's  evidence^  before  the  phuotrfipQ 
*eply. 

And  then  as  to  that  which  was  offered  by  the 
defokdants,  as  evidence  of  the  boundaries,  the 
plaotiflb  rive  this  answer;  and  it  is  that  which 
w^ill  be  the  pindhing  question  in  this  cause  to 
ail  eternity:  Whether  or  no,  Mill-bank,  or 
Hill-hill,  or  the  Hilly- way,  or  whatsoever  else 
it  is  called  in  their  old  deeds,  be  not  that  which 
Jf  now  caQed  Fox*s-]ane. 

Say  they,  first,  by  your  own  evidence,  (that 
nme  aodent  survey  that  yon  produced,  and 
which,  by  consent,  you  gentlemen  of  the  jury 
are  to  have  with  you)  there  is  notice  taken  of 
150  acres  that  belong  to  the  marsh ;  Hhere  is 
notice  taken  of  the  Xynches,  as  belonging  to 
the  dean  and  chanter  of  Paul's.  But  then  m 
the  last  paragraph  of  the  backside  of  the  leaf, 
(so  we  call  the  s<econd  side,  for  distinction  sakel 
yon  will  find  this  taken  notice  of;  which  said 
manh  doth  bound  on  the  lands  hereafter  men- 
tioned on  the  east.  And  what  are  the  kinds 
thexeafier  mentioned?  These  you  |r ill  find; 
Item,  holden  by  the  dean  and  chanter  ot  PauPs, 
one  mesauage,  called  Derrick-hills,  another 
ttBonmnt  called  so  and  so,  and  several  orchards, 
gudens,  ponds,  6cc  and  a  water-mill  there- 
nnto  bek>iM|ring,  Qq  that  there  was  on  die 
cast  part  orthe  marsh-land,  orchards,  gardens, 
a  messaitte,  a  tenement,  waters,  ponds,  fish- 
ingB,  and  a  mill,  and  several  other  thiuffs. 
Now,  if  in*  case  the  eastern  boun^ries  of  me 
marsh  came  up  to  the  mill  you  speak  of,  how 
1  it  to  pass  that  you  yourself,  m  your  own 


fmrvey,  make  the  eastern  boundbi  to  be  upon 
■e  lands,  and  all  these  belouj  -  -     - 


jtothedean 
and  chanter  of  Ptol's  P  And  when  th^  come 
to  read  tae  oarticolars  of  what  belongecf  to  the 
dean  and  cnspter,  that  survey  bounds  to  the 
dean  and  chapter's  land  upon  the  marsh-land. 
You  thai  iwva  been  up<m  the  view,  may  the 


[68» 

better  understand  it ;  and  you  see  the  eastern 
part  of  the  mill  was  the  waste  ground,  and 
made  a  Un^  to  carry  down  ballast,  as  the  wit- 
nesses say.  This  doth  just  humour  all  the  old 
boundaries. 

Nay,  to  shew,'  that'  this  is  really  so,  they 
say,  that  in  time,  in  the  year  iei5,  there  was 
an  action  comndebced  before  my  lord  chief 
justice  Coke,  when  he  sat  in  this  court,  wber^- 
m  this  controversy  arose.  Fox,  who  was  as 
well  tenant  to  the  Dean  and  Chapter  of  St. 
Paul's,  as  he  was  to  Stenkhis,  he  conies,  and 
he  builds  unonthat  old  wall,  called  Wall-marsh« 
wall,  which  begot  a  cdntest  betwixt  Stepkins, 
who  was  the  ancestor  of  my  lady  Ivy,  and  this 
Fox ;  and  upon  (hat  contest  this  was  the  ques- 
tion, Whether  there  had  been  any  incroach- 
went  upon  the  marsh  P  Not  but  tnat  the  wall 
was  reckoned,  even  b^  Stepkins,  to  be  th# 
bonndarv,  though  running,  as  Stepkins  saki, 
twenty  mot  into  the  East  part  of  the  marsh  ;  • 
and  there  Stepkins  was  non-suited.  After- 
wards 2t  came  into  the  comsn^n-pleas,  and 
there  was  a  veixlict,  whereby  it  was  settled, 
that  the  whole  wall  belonged  to  the  Dean  and 
chapter  of  Paul's. 

But  afterwards  Mrs.  Motfr,  the  lessee  <tf  th^ 
church,  would  not  be  quiet  with  this,  but  exhi- 
bits a  bill  against  John  Stepkins,  and  others, 
and  to  settfe  the  boundaries,  because  he'  pre- 
tended incroachments  up6nhis^und:  they 
therefore  require  him  to  ascertain  the  matter 
upon  his  oath.  He  in  his  answer  confesseth, 
he  had  heard  of  the  verdict  beibre-mentiotaed, 
but  knew  nothing;  of  it  himself;  but  when  h« 
comes  to  set  forth  the  boundaries,  he  is  so  far 
from  taking  notice  that  the  boundaries  tidce  in 
the  lands  in  questkm,  that  he  teHs  you  thera 
was  an  ancient  bank,  which  was  the  ordinary 
bounds  between  his  land  and  the  land  of  the 
church  ;  and  this  is  a  high-way,  a  common 
high- way.  But  it  was  true,  as  he  believed, 
thev  had  incroached,  thougli  sudi  a  veadicf 
ana  nonsuit' were  obtained  by  them.  Not  tiiat 
ever  he  pretended  to  any  thing  on  the  oasterti 
part  of  tnat  passage  or  bank,  culed  Fox's-lane  ; 
but  he  pretended  to  twenty  Toot  on  the  westerit' 
part  of  it,  as  an  iacroachment. 

They  say  further  too,  that  tiojtwtthstaiidhifg 
all  this,  J<mn  Stepkins  was  not  do  confident  of 
his  title  tp  even  tbose:  twenty -foot  on  the  weM 
part ;  but  that  he  comes  and/makes  a  borgaia 
with  another  man :  I  will  lett  you  this  east 
part  of  the  marsh-land,  and  If  I  recover  any  of 
the  wall,  you  shall  pay  such  a  rent  for  it ;  but 
ifnot,  you  shall  hold  It  as  you  did  befi>re.  S« 
jealous  he  was  of  his  title,  even  to  that  which 
he  thought  was  incroached  upon. 

And  tliey  fix  it  thus,  to  h  amour  and  expkdit 
tlie  particulars  mentioned  of  orchards,  pon<hi» 
gardens,  5cc,  for  here  were  a  great  man^ 
duices  and  cuts  for  the  water  to  be  receive  In, 
and  so  all  may  well  be  comprehended  under 
the  name  of  a  mOl  with  the  appurtenances  ; 
and  that  they  say  goeth  it  great  way  in  the 
question.  You  are  to  don^ider  of  it,  scntleitaen* 

Then  they  fbrther  show,  that  whereas  th^ 
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other  side  surmise  the  boaodary  to  be  Sbadwell, 
which  they  would  have  to  be  placed  a  mat 
way  higher,  by  the  place  called  Cock  nill ; 
here  comes  an  old  mau  that  tells  you,  he  knew 
the  place  sixty  years  ago  and  above,  and  there 
was  no  other  well  called  Shad  well,  but  that 
which  was  where  the  church  how  stands,  and 
that  is  on  the  west  part  of  Fox's-lane.  Now  I 
must  tell  you,  upon  Ahe  evidence  it  is  pretty 
strong,  liecause  be  gives  such  an  account  of 
it  that  it  was  bricked  over,  and  a  common  well 
to  all  people,  Vhich  must  make  the  thing 
Tery  notorious ;  and  he  never  heard  of  any 
other  well  called  Shadwell.  It  is  true,  there 
might  be  a  spring  on  the  one  side  of  this 
ground  in  question,  and  the  other ;  you  have 
Seard  the  evidence  on  both  sides,  1  must  leive 
it  at  large  to  you. 

Then  to  make  the  thing  more  plain,  they 
offer  to  you  that  this  was  a  tide-mill,  and  not 
as  the  defendant  pretends,  an  overshot- 
mill ;  and  that  is  notoriously  plain  it  is 
so,  and  it  is  against  sense  it  should  be  other- 
wise. Here  was  one  that  wrought  at  the 
mill,  and  his  fitther  before  him,  sixty  years  ; 
Bay,  it  appears  that  to  have  water  to  drive  an 
overshot-mill  in  that  place  inust  drown  the 
whole  level,  because  it  must  be  raised  so  much 
higher  than  the  wheel ;  and  if  so,  that  stands 
higher  than  the  place,  were  it  raised  never  so 
high,  of  late  called  FoxVlane.  But  there 
Were  tides  that  came  within  twenty  foot  of  it ; 
and  you  must  give  me  leave  to  tell  you,  I  un- 
derstand so  much  of  it,  that  a  tide-mill  is  never 
sufiered  to  have  the  water  just  swim  up  and 
l»adL  again  ;  but  they  have  cuts  to  retain  the 
water  a  while,  that  it  may  go  the  easier  off. 
And  so  the  flfreat  number  and  length  of  the 
cuts  and  ponds,  and  ditches  here,  were  but  only 
receptacles  and  basons  to  receive  the  tide, 
which  did  not  rise  (as  they  tell  you  it  should 
not)  above  half  the  wheel.  The  nature  of  the 
tiling  itself  speaks  against  what  they  wouM 
h  re  it  to  be ;  and  to  strengthen  the  argii- 
Blent,  they  have  called  five  or  six^  or  more 
witnesses,  that  have  known  it  all  along  so  to 
be :  and  yet  this  1  apprehend,  the  other  aide 
tidce  to  be  their  most  material  point  to  make  it 
marsh-ground. 

But  the  oouDsel  for  the  plaintiff  say  this 
ftirther  to  you :  They  have  a  survey  taken 
in  Oliver's  time,  which  they  produced,  but 
were  opposed  by  the  counsel  of  tne  other  side ; 
and  I  must  confess  t  did  wonder  to  hear  the 
objectbn,  that  it  was.  strange  this  should  be 
survqred  as  Dean  and  Chapter's  lands,  in  a 
time  when  there  were  no  Deans  and  Chapters ; 
whereas  it  was  surveyed  -as  that  tvhich  was  so, 
while  there  were  such  things  as  Deans  and 
Chapters,  and  it  was  in  order  to  be  sold  as 
such.  And  upon  my  wor^,  \f  the  lands  of  the 
Dean  and  Chapter's  inhentaqce  were  no  bigger 
than  the  defendant  would  have  them,  there  was 
a  eood  round  sum  paid  to  the  stF^  for  the  mill 
only.  But  alas!  you  have  a  witness  that  tells 
you  (there  being  in  the  survey  mention  of  one 
Uravcn,)  that  the^  mu  a  PrtTen  on  the  etst 
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part  of  the  ground,  that  had  a  large  orchard 
and  garden,  and  ground.  And  upon  this  pur- 
chase made  by  Winterbum,  ithovras  lessee  of 
the  church,  tlie  plaintiff's  counsel  do  raise  a 
vety  considerable  argument^  that  this  was  the 
churches  inheritance:  For  say  tfaey,  why 
should  Winterbum,  that  had  a  fease  in  beings 
which  would  have  continued' him  to  be  sure  ia 
possession,  and  that  too  before  all  thcMe  bouses 
were  built, '  (for  they  talk  all  the  line  houses 
were  built  since  the  king  came  in)  ffive  9,5O0L  - 
for  the  inheritance  under  the  titie  or  the  Dean 
and  Chapter,  if  he  knew  (as  he  must  if  he  had 
the  long  lease  in  his  possession,  and  so  Koowlea 
swears  he  had)  it  was  not  theirs  ;  and  he  fadm- . 
self  had  a  lease  for  thirty  ^^ears  to  come,  under 
a  trivial  i^nt  of  a  pepj>er-oom.  Bspeciaily 
considering  that  Uiose  times  sold  lumping 
penny-worths  of  other  people's  lands. 

Bnt  then  they  come  to  the  last  point  of  evi-' 
dence,  and  that  you  must  very  narrowly  ob- 
serve^and  weigh.  Say  tbey,  because  you  de- 
pend so  much  upon  Carter's  lease,  which  takes 
notice  of  such  and  such  boundanes ;  and  also 
that  of  Roper,  which  you  pretend  to  be  made  at 
such  a  time,  these,  we  say,  are  forged.  And 
for  it  they  give  this  evidence. 

The  first  part  is  a  natural,  legal  evideiice,  and 
a  proper  evidence  in  things  of  this  nature,  to 
detect  a  foi^gery;  an  evidence  that  we  leam 
out  of  our  books  of  law,  and  it  is  an  argumen- 
tative one.  If  you  produce  deeds  made  in  such 
a  time,  when,  say  you,  such  titles  "were  used» 
and  such  prefaces  made  to  them  in  their  pre- 
ambles, wnen  indeed  there  were  no  such  tities 
used  at  that  time,  tiiat  sheweth  your  deeds  are 
counterfeit  and  forged,  and  not  true  deeds. 
And  there  is  Digitut  Da,  the  finger  of  God  in 
it ;  that  though  the  design  be  laid  deep,  and  ' 
the  contrivance  sculk,  yet  truth  and  justice  will 
appear  one  time  or  another ;  andthoii^  they 
majr  put  some  gull  upon  justice  for  a  while, 
yet  it  will  in  time  be  discovered,  to  the  confa- 
sion  and  shame  of  the  undertakers.  Say  they,  • 
you  have  taken  wonderful  care  to  have  botti 
deeds  carry  the  same  flourish  at  the  top  of 
eac)i  of  them,  you  call  Philip  and  Mary  king^ 
and  queen  of  Spain,  and  both  Sicilies ;  and  yoa 
put  Burgnondy  m  the  ducal  stile,  befi>re  Milum : 
this  is  tne  language  of  both  deeds,  but  that 
sheweth  them  not  to  be  true  deeds,  thatcairieth 
^QT^^  in  the  very  t^  of  it ;  for  Philip  and 
Ulary  never  came  to  write  themselves  king  and 
qxhea  of  Spain  and  StcHy,  tin  Trinity  term,  in 
the  second  and  third  years  of  their  reigns  ; 
whereas  your  deeds  bear  date  in  November  be- 
fore. Till  Trinity  term  Naples  was  a  king- 
dom, and  thev  were  but  princes  of  Spain  and 
Sicfly.  And  oesides,  they  used  always  before 
that  time,  to  put  Millan  among  the  dukedoms- 
firat  before  Burgundv. 

For  instances  and  proofs  of  this  objecti<Ni, 
they  shew  you  the  tities  of  the  acts  of  parlm- 
ment  in  that  year,  in  October,  November,  and 
December;  they  shew  you  the  fines  levied 
in  HilbuT-term,  and  Easter-term,  and  Trinity- 
term;  tifii  which  tenn  the  veoords  of  liiekii^i^- 
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doio,(tf  fines  and  recoveries,  bore^U  the  old 
5lile ;  and  so  do  the  conveyances  enrolled  and 
not  enrolled  of  that  time.  And  ivith  great 
bravery  they  cballeoge  the  defendant's  counsel 
to  shew  any  one  conveyance  or  record  (except 
tboseof  your  own  making*)  that  is  otherwise. 
ind  as  a  further  evidence  they  say,  we  have 
some  leases  entered  in  our  books,  and  so  not 
eaknJated  lor  this  purpose,  which  have  no  other 
than  the  old  stile  of  the  king  and  queen. 

And  in  truth  this  is  a  material  evidence  to 
TOove  these  to  be  forged  deeds :  and  it  is  made 
ue  more  materia!  by  this  circumstance,  which 
Mr.  Attorney  was  pleased  to  mention  ;  and  that 
is,  the  notice  they  had  from  Mr.  Neaie's  brag- 
ging of  this  very  objection  to  their  deeds,  and 
yet  they  should  not  come  prepared  to  give  it  an 
answer.  And  1  must  deal  plainly  with  you, 
that  very  one  thing  makes  it  an  objection  of 
very  great  weight  and  moment. 

But  still,  say  they,  beside^  all  this  evidence 
we  shall  go  a  step  further,  and  evince  the  like- 
Kbood  that  these  deeds  should  be  forged ;  for 
yoor  client,  the  defendant,  is  apt  to  fbrc|re  deeds. 
And  to  prove  that,  wfe  produce  this  evidence. 

First  of  all,  s^r  Charles  Cotterel  gives  you  an 
aeoount  of  a  long  story  which  doth  not  only 
reach  the  defendant,  my  lady  Ivy,  but  it  looks 
rery  bad  upon  my  friend  Sutton  too ;  who,  if 
fir  Charles  Cotterel  swears  true,  is  a  very 
knave.  Now  sir  Charles  Cotterel,  though  he 
does  not  swear  he  saw  her  forge  the  mortgage 
she  pretended  to  from  sir  WilGam  Salkhill,  yet 
he  gives  a  shrewd  evidence  to  make  it  unto- 
waraly  suspicious .  for  be  tells  you,  upon  sir 
WilliannV  <Jeath,  my  lady  Ivy  was  so  far  from 
pretending  to  any  debt  from  sir  William,  that 
inon  accounts  stated  between  my  lady  and  her, 
ahe  was  indebted  to  sir  William  96/.  which 
upon  her  parting  from  her  husband,  and  being 
uiider  ^^reat  want,  sir  William  had  leut  her,  lie- 
iides  his  relieving  her  otherwise :  and,  says  sir 
Charles  Cotterel,  I  was  present  when  she  took 
4/.  more  of  my  lady  Saikh  ill's  money,  and  then 
acknowledged  herself  to  owe  my  lady  100/. 
After  thiSy  my  lady  Ivy,  without  the  seeking  or 
tntreaty  of  sir  Charles  Cotterel,  comes  to  him,- 
aad,  says  she,  does  not  my  lady  Salkhill  owe 
yon  money  ?  yes,  said  he,  she  does,  fourscore 
but  I  live  in  her  house,  au^.can  soon 


sat  it  out  in  rent.  But,  says  my  lady  Ivy,  she 
has  a  mind  yon  should  have  the  house  made 
as  a  security  to  you.  Good  now,  how'  comes 
my  lady  Ivy  to  be  so  concerned  for  sir  Charles 
Cetterel's  security,  when  he  was  not  concerned 
for  himself?  Nay,  And  why  should  she  be  so 
earnest  to  have  him  have  a  security  upon  that 
boose,  which,  if  it  were  true,  was  mortgageid 
More  to  herself.  If  her  mortgage  were  a  true 
ene,  this  practice  carrieth  no  great  face  of  ho- 
aesty  or  virtue  in  it,  I  must  needs  say  ;  1  must 
crave  leare  to  make  that  observation  by  the 
way.  Ay,  but  into  the  bargain,  when  sir 
Chitrles  Cotterel  yielded  to  her  importunities, 
Mr.  Soltou  is-  the  man  that  must  be  intrusted 
ta  draw-  the  wril;ing,  ^od  to  that  parpese  must 
aee  my  lord  of  Salisbury's  lease,  who>  is  the 
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head  landlord.  What  needed  that?  I  suppose 
it  was  recited  in  my  lady  Ivy's  mortgage  be- 
fore :  but  he  must  take  notes  out  of  it,  forsooth, 
to  make  over  the  lease  and  house  as  a  security 
to  sir  Charles  Cotterel  for  80/.  and  when  it  is 
brought  as  such,  knowing  no  otherwise,  sir 
Charles  Cotterel  takes  it ;  and  they  two,  my 
( lady  Ivy  and  Sutton,  are  witnesses  to  it.  What 
it  proved  afterwards  you  hear,  an  absolute  deed 
of  sale ;  and  yet  all  this  while  my  lady  Ivy 
(who,  as  sir  Charles  Cotterel  understood  it,  was 
indebted  100/.  to  sir  William  Salkhill)  has  a 
debt  of  1500/.  owing  from  sir  William,  by 
mortgoge  to  her  on  the 'same  b^use. 

Sir  C.  CoitereL    My  tord,  I  am  ready  to 
make  it  all  good.  ' 

X.  C.  J.  First  of  all,  I  say,  it  was  not  well 
done,  if  there  were  such  a  security  for  1500/.  to  ' 
persuade  sir  Charles  to  accept  the  house  as  a  - 
security  for  his  fourscore  pounds,  without  tell-  ' 
ing  him  of  the  prior  mortgage.    Then  it  i^ 
strange,  she  should  acknowledge  herself  in-  ^ 
debted  100/.  upon  her  taking  the  four  pounds 
from  my  lady  Salkhill,  tf  she  had  so  great  a 
sum  owmg  her.    And  what  a  slovenly  answer  - 
is  that  given  by  the  counsel  for  my  mdy  Ivy^ 
that  she  and  others  were  called  upon  for  nine' 
years  diet  ?  whereas  sir  Charls  Cotterel  swears, 
she  owned  herself  upon  the  account  indebted 
100/.  and  there  was  no  bartering  for  diet ;  but 
that  she  had  ^tis  for  three  quarters  of  a  year ' 
after  sir  William's  death,  as  she  had  it  several 
times  before. 

And  now,  while  it  is  in  my  memory,  I  would 
remind  you  of  one  thing  more  before  we  come 
to  the  other  witnesses,  there  is  a  thing  that  to 
me  cramps  this  business  very  home  upon  my  ' 
lady  Ivy:     how  comes  it  to   pass  that  my 
lady  Ivy  should  be  so  wonderful  kind  to  my 
lady  Salkhill's  daughter,  as  to  part  with  1500?. 
so  secured,  to  have  the  house  settled  upon  her, 
without  any  consideration  in  tbe  world  that  I ' 
can  hear  of?    That  is  such  a  melting  piece  of 
kindness,  that  they  would  do  well  to  nnd  out  * 
some  flam  to  authorize  it.     It  seems  upon  sir' 
Charles  Cotterel's  desire  to  see  this  pretended ' 
mortgiage,  and  its  being  brought  him  by  my 
brother  West,  who  is  now  dead,  she  was  won-* 
derliil   careful  that   he   should    not  see  the '  \ 
wimesses  to  it,  it  was  so  precious  and  tender  - 
a  thing:  but  alas!  it  is  all  melted  down  and^ 

S>ne  of  a  sudden,  without  any  consideration  at^' 
1  whatsoever ;  and  she  can  readily  join  witb^ 
sir  Charles  Cotterel  to  settle  this  upon  Mrs.  • 
Duffett,  the  kdy  Salkhill's  daughter,  and  enter 
into  bond  not  to  disturb  the  enjoyment. 

Then  there  comes  another  evidence,  and  • 
that  is-the  gentlewoman  Mrs.  Duffett,  who  it 
seems  thev  would  have  to  be  a  loose  sorttof. 
creature ;  but  methinks  she  has  a  good  round" 
oath  upon  her  tongue:  for  she  does  directly 
swear  that  she  was    present,   and  saw  Mr.  * 
Duflett  her  husband  forge  that  very  moHc^ase' 
sir  Chafles  Cotterel  speaks  of;  that  my  lady  '>■ 
Ivy  directed  it,  and  ^ve  her  order  to  putsaflfroR  * 
in  the  ink  to  make  it  look  old  ;  that  she  saw 
him  writing  in  a  parchment,  whieh  be  told  ber^ ' 
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waftGJorer's  Imm  aadotlicr  things,  and  aU 
lor  my  lady  Ivy.  Nay,  ahe  tells  jou  my  lady 
Ivy  was  so  extraordinary  an  artist  at  the  ma- 
nagioffof  Slid)  an  affiur,tbat  this  master  vrork- 
^  man,  Oullett,  was  not  so  dextrous  at  it  as  she ; 
for  be  could  not  write  the  first  great  letters  of 
the  names  that  were  to  be  pat  to  the  ibrged 
deeds,  but  she  did  that  herael^  and  the  rest  he 
V  did.  How  far  she  is  to  be  believed,  1  must 
leave  to  you ;  voo  hear  whatisplyeeted  against 
biJrabontthefroffiM  her  belly:*  and  I  do  not 
know  what;  whetlicr  that  will  take  off  the 
^radibility  of  her  testimony,  I  leave  to  yon. 
Ske  doth  give  a  vei'v  free  and  large  account 
liow  they  used  to  order  tbeir  matters  to  make 
tiie  ink  k>ok  old,  (as  I  said)  they  put  saffron  in 
it;  theu  thev  nibbed  the  outsides  of  the  deeds 
in  dirt^  windows,  and  after  thai  used  to  lay 
then  ink  balcony  for  the  rain  lo  comeupon  them 
in  the  niffhts,  and  to  dry  them  in  the  sun,  or 
,  by  the  fire,  to  shrivel  tiiem  up.  And  this  she 
says  was  their  method,  and  process  they  used. 
All  which  the  pl&intiff's  counsel  urge,  to  shew 
the  probability  that  these  deeds  of  theirs  are 


ben  they  tell  yon,  whi«:h  is  yet  somevhat 
more  to  strengthen  her  evidence,  there  is  a 
woman,  that  though  she  speaka  out  of  Mr. 
Bufiett's  mflwth)  and  that  can  be  no  evidence 
against  my  lady  Ivy,  yet  says,  she  received 
ffona  him  a  parcel  of  letters,  which  are  sworn 
by  sir  Charter  Cotterel  to  be  all  of  my  lady 
Ivy's  own  hand-writing ;  which  letters  have 
been,  read  to  you :  and  they  shew  agreat  fa- 
milttrity  between  my  lady  Ivy  and  Mr.  Dnffett, 
a  |fr^t  care  and  concern  for  the  promotion  of 
this  Doffett,  the  gentlewoman's  husband ;  and 
of  some  deeds  that  were  likely  to  be  tbonght 
new  and  suspected.  And  she  tdls  him  at  the 
latter  end  of  one,  that  she  is  solicitous  till  the 
trouble  be  over :  but  she  was  resolved  to  set 
oi  loot  sir  William  SalkhiU's  mortgace)  and 
if  thattUng  did  go  well,  he  should  bavelialf. 
.  That  supforts  the  credibili^  of  the  woman's . 
tsstimony :  but  besides  that  there  is  another 
thiitf  that  looks  verv  nntowaid^  because  Mrs. 
Dizffett  doth  directly  .swear,  that  out  of  the 
lOOOiL  paid  my  lady  Iry  by  sir  CbaHe^sr  Cot- 
terel, ISOO;,  was  paid  and  given  to  her  husband, 
ibd  Mr.  Sutton  forsooth  bad  ^00/.  mora:  for 
'What  service,  I  vronder,  must  my  lady  l?y  be 
80  liberal  to  Mr.  Sutton  and  Mr.  DnffeU? 
Mr.  -Sutton  sbufie  and  rotise  himself  as  he 
pleaseth,  it  will  stick  upon  him ;  and  I  must 
oonfe^.  it  looks  untowtfdly,  liiis  getting  my 
lord  of  Salisbury's  lease  to  pick  notes  out  of 
iti  n^d  then  to  have  such  a  mortgage  trumped 
up  10  thii  imuiDer,      It  is  very  rank,  I  assure 

*  Concerning  tke  operation  which  the  fact 
that  a  female  witness  had  passed  a  life  of  in- 
oontinency  shall  have  upon  ber  credibility, 
mncb  was  said  hi  the  House  of  Commons  upon 
•ocaaion  of  the  la^airy  into  the  Conduct  ot^be 
Duke  <ffYotkf  A.  D.  ia09.  See  19  Cobb.  Pari. 
]Mat«ill9  8^se^ 


This  is  a  substance  oftheevideadeHial  baa 
been  offered  by  the  plaintiff^  to  prove  and  in-* 
duce  yon  to  believe  these  deeds  torysd. 

Now,  in  answer  to  this,  they  on  tlie  otlier 
side  would  offer,  that  sir  Charles  Co|^rer» 
evidence  is  a  surpria&e  upon  them.    They  say 
they  have  suclt,  a  writing,  and  such  and  suco 
deeds.  Glover's  lease,  and  SalkhiU's  mortgage  ;. 
but  they  are  not  prepared  to  give  such  an  answer 
as  they  would  have  done,  Ittd  they  had  notice. 
Here  has  been  likewise  jgpreat  struggling  and 
striving  to  have  the  verdict  read  to  ovevthrow, 
Mrs,  Doffett's  testimony  ;  bat  that  cannot  be 
aUowed  to  be  given  in  evidence  between  theao 
parties.    Then  they  would  have  read  her  bos* 
band's  oath,  he  being  dead ;  but  that  is  n». 
point  of  evidence  at  all  neither ;  Air  in  caeo 
the  man  were  alive^  it  would  not  be  evideno* 
what  he  sboiila  have  beard  hie  own  wijfe  say. 
If  both  of  them  indeed  had  been  heard  together^ 
and  testified  against  my  lady  Ivy,  it  had  beeii 
ff  ood  evidence ;  or  they  ooth  might  have  teslifieiL 
mr  her.  But  by  the  ww  the  husband  casinot  b» 
a  witness  against  his  wife,  nor  a  wife  against 
her    husband,    to    charge  them    with   any' 
thing  criminal,  except  only  in  caeca  of  high  • 
treason.    Thia  is  so  known  a  common  ruWr 
that  I  thought  it  could  never  have  bene  any 
question  or  (tobate. 

This  is  the  substance  of  the  evidence  ofi  boU^ 
sides,  as  near  as  1  caa  recollect  it;  save  only 
that  which  ind^  I  should  h^ve  mentioned  ben 
fore,  the  defendant  had  produced  an  eawmpli  ■ 
fioation  of  a  yerdict  obtained  the  kst  Michael- 
mas term.  To  which  they  for  the  plaastiH^ 
answer,  we  were  not  then  prepared  to  answer 
your  deeds,  which  were  very  new,  surprising 
and  unexpected  to  us :  we  have  now  given  new 
evidence  that  we  never  gave  then,  and  it  was 
a  verdict  obtained  by  surprize :  we  now  shew, 
our  boundaries  better  than  we  could  theu  i  ami- 
so  that  they  make  to  be  the  lesult  of  the  wheto 
matter. 

Now  upon  the  mahi^  after  this  very  long  evi- 
dence, though  the  case  has  been  darkened  aa 
much  as  ever  any  case  could  be  endeavoured  to 
be ;  and  though  the  event  of  it  be  a  matter  of 
considerable  value,  yet  the  matter  of  fact  is  as 
clear  as  the  sun  at  noon  day ;  aud  a  plain  point 
of  fact  it  is,  and  must  depend  lyion.  If  we.de 
adnrit  all  ihc^ir  deeds  to  be  good  deeds,  without 
any  consideration  of  the  forgery,  pro  or  coOf 
yet  if  the  mill-ponds,  ditches,  orchards,  ear-, 
dens,  &C.  can  be  taken  to  be  seren  acres ;  tbeia 
the  boundaries  upon  th^  mill  or  biUy-beBk» 
which  may  well  be  Fox's-lane,  thai  will  a»» 
swer  both  the  deeds  of  the  phuntiff  and  of  th« 
defendant,  and  though  never  so  many  heusa» 
lie  built  upon  it,  it  wiu  signify  notbisff  iia  tb« 
case.  And  that  it  is  so,  whereas  the  detendant'a 
surveyor  swears,  that  190  acrea  will  not  be 
made  up  without  the  lands  in  queatioA;  tbe 
plaintiff  has  brought  two  surveyors,  that  swcur 
there  is  full  130  acres,  and  more,  wMiont  tbeaa. 
So  you  have  two  sorvevors  on  the  one  mde, 
andoneontheotlwr;  aaa  yeu  yoursahea  htulk 
viewed  it» 
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ifler  thw  long  mdenoe,  gentlemen,  ^oa 
ba?e  bad  as  good  an  aocount  of  tbe  8iib0tanoei>f 
it»«  I  ^anby  n^  nolet  mkI  laefAory  iwcoUeet. 
If  any  of  the  gentlemen  that  are  of  the  counsel 
for  the  plaintOT  or  for  the  defendant,  do  think 
I  hare  omitted  Vij  thing  Uiat  is  materia],  on 
cMior  aide,  they  hame  free  liberty  to  lemmd 


tbe  oawt  «f  iL  Yop  ibatbe  iadgcs  of  this 
tet,  «4Kther4hHlHid  do  of  nght  bi^oDg  to 
tbe  ^aintiff  «r  to  tbe  ddfeadant :    And  I  feave 


After  wbid),  the  jniy  withdrew  to  consider 
of  thcM*  verdict,  ana  the  court  arose.  That 
erentdg^  the  jury  gave  in  a  private  verdict  be- 
lore  a  tadge ;  and  appearing  the  next  morning 
at  (be  oar,  werecalfc^l  over,  and  dananded  if 
Aey  did  a^ide  by  the  verdict  they  had  ^iven 
the  n^ht  before;  to  Whidi  they  answered, 
Yes:  which  being  declared  by  the  secondary 
to  be  '*  for  tbe  pbintiff,'*  the  jury  were  dis- 
charged. ' 

Then  a  motion  was  madf  by  the  plaintifT's 
oouBsd,  that  several  deeds  producer  by  the 
^defendant,  that  were  detected  of  forge^,  might 
be  left  in  court,  in  order  to  have  them  pursued, 
and  convicted  of  the  forgerv.  The  court,  upon 
debate  of  the  matter,  and  ttbe  plaintMTs  counsel 
declaring  they  would  prosecute  an  information 
of  fiingery,  the  deeds  of  the  ISth  of  November, 
and  &  S%d  of  Deoember,  2  and  3  Philip  and 
'Mtarft  were  ordeced  to  be  left  with  the  derk  of 
tbe  crown  till  further  order,  and  in  the  mean 
time  tbe  plaintiff  to  ha?e  copies  of  them  froin 
tbe  derk ;  and  by  a  rule  of  court  a  tial  at  bar 
is  orderod'in  Nkuaelmas  term. 

In  Titeky-tenn  there  was  an  inibmiaition 
aguBst  kdy  Ivy,  for  ftrginff  and  pnbtishing 
tb^«ni  two  indentaMB,  as  Arfbws : 

Rex  versus  Ivr. 

iMFQiLifAnoN  against  the  lady  Ivr,  for  forging 

Mnd  poblishing  two  Indentures,  Trin.  36 

Car.  Secnnd.  Rot.  48. 

»'.  aoodTheodooia  Bryan,  de,  &c.  dias  diet' 

neadooia  Iry,  de»  &c.  vid.  die  anno,  &c.  Vi  et 

Ann»,  &0.  a|pnd  Westm.  in  Com.  Midd'  es 

aoo  piOpr.  ei^pite  et  iosaginalione  snbtilit'  (also 

flDrandident^  MrioMrit  et  Ibok  et  Aeriet  &bri- 

atit  jnoddam  CUsna 


materiam  seqnen'  videlieet,  *  This  Indentuva 
'  made  the  13th  day  of  November,  in  the  24 
and  Sd  year  o^'Hie  nqiffn  of  o«r  Ipidnnd  lapx* 
Philip  and  Mary,  by  the  grace  of  God,  kinf 
and  queen  Of  England,  Spab,  France  and 
Irebmd;  defenders  of  the  faith,  arch-dokeo 
of  Austria,  dukes  of  BUrgnndy.  lfiten,ani 
Brabant;  oonnls  of  Haabov,  Fbmden  and 
Tjtiali:  Between  Maitettna  B^l  4»f  Raddiff, 
miller,  on  the  one  nart,  and  Richard  Roper, 
ciiiKen  and  siller  of  London,  of  the  othor  parti 
witoesseth,'  doe.  prout  per  nred'  falsnm  et 
oootrolbet'  factum  plenius  n^iet  et  anunret 
Uuodq;  pred'  Theodosia  Brynn  alilui  diet* 
DoodiDa  T,  Ivy  postea,  acilieat  die,  anno,  &c. 
apod,  &c.  acienr  sobtiilit'  et  fite  prod'  ftlsuna 
€t  frbrioatum  fiMtum  faibUcavrit  et  pnblicari 
causavit  ut  veniea  facten  prcd'  ManfeMi  Hatt 
aigiilaf  et  deliberat'  p.  praftt'  M.  H.  nbi  vevera 
eadem  T.  B.  afiasdust'  Dtoroina  T.  I.  ndtuue 
et  ibidem  bene  sdvit  et  intellexit  dictum  ftictum 
fore  falstim  controfact'  et  fabric^'  Anglice 
fofjfedy  et  non  fuisso  factum  pred'  M.  H.  neo 
p.  ipsum  sigillat'  et  deliberat*  Et  ulterius  pred* 
Coffon'  etAtlai»*dicfiD«D' Aegis  pro  «oiett 
Domino  ScfB  dat'  Cor'  hie  inldlifi  fllMda»- 
nsarinnod  cadcna  T.  B.^attas,  dnv  4iie«tnni# 
anpraii'  &c.  vi  «l  nnnia,  loe*  apnd,  te.  «K«n» 
dioprio  capita  et  imaginatione  aciant*  snbtittf 
&looctfeandttknf  fiibmavitetfoatai^eriet 
^bricari  causavit  quoddam  al'  iaknm  fmtdam  . 
oontinen'  materiam  sequen'  ridelioet, '  Thisinn 
*  denture,  made,  te.'  prout  per  prad*  ult'  flBsn»> 
tionet^  fidsuni  etcoBtoo&Gtnm  tnctappknte 
lifuei  flt  appant  etpred'  T.  B.  alias,  m.  psts^ 
tea  soUJeet  die  anno  snpvad',  4eo.  apod,  dca, 
acient'  sidityit' ct  fUaa  pMd'  fahnm  et  AAii- 
oatum&ctum  uH'  mentionaV  pqMicavitetpob* 
licari  canaavit  nt  vemm  lacUun  pred'  M.  H. 
aigiUat'  et  deUbmC  per  prefaf  M.  iL  uhi  » 
vera  eadem  T.  B.  alias,  dn;.  adtnac  ot  iM. 
bene  sdvk  et  intettsmt  dictum  mk*  mentionni' 
factum  §m  falaum  ooncrofact'  otfhbrirt'  Asp- 
glioe  ibfged,  et  non  fuiaao  fbctaaai  pnsd*  M.  tf. 
nee  per  ipsum  aigillat'  ant  deiibcnt'  dd  fom 
dampn'  ejuMkn  O.  B.  inconSMift'  diflCi  On. 
mini  Regis  nunc  Legvmq;  anar*  in  mahma  dt 
pemitkisum  exeaiphim  omn' al' in  lali  < 
iini]aen'  ae  contra  pnoen  died 
Dine  Ctsan' air' 
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314.  The  Trial  of  Robeht  Batllie,*  of  Jerviswood,  in  Scotland, 

36  Charles  II.  a.  p.  16*84. 


for  High  Treason ; 


^  €vRiA  JusTiciARUB,  S.  D.  N.  Rcg^s  tentain  pwe- 
torio  Uurfri  de  £dtnbui*)]>'h  Tigesimo  tertio 
die  inensis  Deoembris,  1684,  per  Nobilem 
et  Potentem  Comitem  Georgium  Coroitem 
de  Linlithg^ow,  ]>ominuin  Livingstown, 
Sec.  JusticiariumgeDeralemtotiusRe^i 
Sootiec,  et  honorabues  Tiros  Dominos  Ja- 
oobum  Foulis  de  ColiDtoun  Justiciariee 
Clericum,  Joannem  Lockhart  de  Castle- 
hill,  Davidetn  Balfour  de  Forret,  Rogerum 
Hoge  de  Harcai*ss,  Alexandniin  ISeaton  de 
Pitmedden,  et  Patricium  Lyon  de  Cares, 
Comini^sioDarios  Justiciarite  dicti  S.  D.  N. 

^        'Regis.  Curia  legitioie  afflrmata. 

Intrat 
Mr.  Robert  Bailtie  of  Jerviswood,  Prisoner, 

Indited  and  accused.  That  where  not- 
vnthstandtofif  by  the  common  law  of  this,  and 
ttU<otherweTl-gOTemed  nations,  the  conspiring 
to  overturn  the  government  of  the  monarchy, 


*  '*  Upon  what  was  thus  screwed  out  of 
these  two  iiereons,  the  earl  of  Tarras,  wl^o  had 
married  tne  duchess  of  Mtin mouth's  elder 
sister,  and  six  or  seven  gentlemen  of  quality, 
were  clapt  up.  The  ministers  of  state  were 
■till  motft  earnestly  set  ou  Baillie's  destruction ; 
though  he  was  now  in  so  languishing  a  state, 
occasioned  chieAy  by  the  bad  usage  he  met 
•with  in  prison,  tiiat  if  his  death  would  have 
8atis6ed  the  malice  of  the  court,  that  seemed 
to  bfe  very  near.  But  they  knew  how  ac- 
ceptable a  sacrifice  his  dying  in  a  more  violent 
way  would  prove.  So  they  continued  even  in 
that  extremity  to  use  him  barbarously.  They 
were  also  trying  what  could  be  drawn  from 
those  ffentlemen  against  him.  Tarras  had 
married  his  niece,  who  was  his  second  wi^e. 
fiothey  concluded  that  their  confidence  was 
entire.  Baillie's  illness  increased  daily :  and 
his  .wife  prayed  for  leave  to  attend  on  him  : 
and,  if  they,  feared  an  escape,  she  was  .willing 
to  be  put  in  irons :  but  that  was  denied.  Nor 
would  they  suffer  bis  daughter,  a  child  of  twelve 
vears  old,  to  attend  him,  even  when  he  was  so 
low,  that  it  was  not  probable  he  could  live 
many  weeks,  his  legs  being  much  swelled. 
But  upon  these  examinations  a  new  method 
-  in  proceeding  against  him  was  taken.  An  ac- 
cusation was  sent  him,  not  in  the  form  of  an 
indictment,  nor  grounded  on  any  law,  but  on  a 
letter  of  the  king's,  in  which  he  charged  him 
Dot  only  for  a"  conspiracy  to  raise  rebellion, 
but  for  being  engag^  in  the  Rye-plot ;  of  all 
which  he  was  now  required  to  purge  himself 
by  oath,  otherwise  the  council  would  hold 
him  guilty  of  it,  and  proceed  accordingly.  He 
was  not,  as  thev  said,. now  in  a  crimmal  court 
upon  his  life,  Dot  before  the  council,  who  did 


or  of  the  established  government  of  this  king* 
dom,  or  the  concealing,  and  not  reveding  of 
any  treasonable  design,  project,  or'  discoursa 
tending  thereto;  or  the  assisting,  aiding,  or 
abetting  such  as  have  any  such  designs,  does 
infer  the  pains  and  punishment  of  treason. 
And  by  the  third  act  of  the  firat  parliament  of 
king  James  1.  The  rebelling  openly  ^against 
the  king's  person  ;  and  by  the  thretty-scventh 
act  of  his  second  parliament,  The  resetting, 
maintaining,  or  doing  favours  trt  open  or  notour 
rebel lers  against  the  kinff's  majesty  is  declared 
treason,  and  punishable  by  forfaulture.  And  bv 
the  hundred  rourty  and  fourth  act  of  the  twelilb 
parliament  of  king  James  6.  It  is  declared 
treason  to  reset,  supply,  or  intercommune  with 
traitors.  And  by  the  first  act  of  the  first  sessioD 
of  his  majesty's  first  parliament.  It  is  declared. 
That  it  shall  be  high-treason  for  the  subjects  of 
this  realm,  or  any  number  of  tliem,  less  or  more, 
upon  any  ground  or  pretext  whatsomever,  to 
rise,  or  continue  in  arms,  to  make  peace  or  war, 

only  fine  and  imprison.  It  was  to  no  purpose 
for  him  to  say,  that  by  no  law,  unless  it  was 
in  a  court  of  inquisition,  a  man  could  be  re- 
quired to  swear  agiiinst  himself,  the  tempta- 
tion to  perjury  bemg  so  stix>ng  when  self- pre- 
sentation .was  in  the  case,  tiiat  it  seemed 
against  all  law  and  religion  to  lay  such  a  snare^ 
in  a  man's  way.  But  to  answer  all  this,  it 
was  pretended'  he  Was  not  noi^  on  his  life,  and 
that  whatsoever  he  confessed  was  not  to  be 
made  use  of  asainst  his  life  ;  as  if  the  mtu  of 
his  family,  which  consisted  of  nine  children, 
and  perpetual  imprisonment,  were  not  mork 
terrible,  especially  to  one  no  near  his  end  as  he 
was,  than  dealh  itself.  But  he  had  to  do  with 
inexorable  men  :  so  he  was  requii^  to  take 
this  oath  within  two  days.  And  by  that  lime, 
he  not  being  able  to  appear  before  the  couiKil, 
a  committee  of  council  was  sent  to  tender  hioi 
the  oath,  and  to  take  his  examination.  He 
told  them,  he  was  not  aUe  to  speak  by  reuoo 
of  the  low  state  of  his  health,  which  appeared 
very  evidently  to  them  :  for  he  had  almost 
dieci  while  they  were  with  him.  He  in  general 
protested  his  innocence,  and  his  abhorrence  of 
all  designs  against  the  king,  or  the  duke's  life : 
for  the  other  interrogatories,  he  desired  they 
might  be  lett  with  him,  and  he  would  consider 
them.  They  persisted  to  require  him.  to  take 
his  oath  :  but  he  as  firmly  refused  it. '  8o, 
upon  their  report,  the  council  construed  this 
refusal  to  be  a  confession  :  and  fined  him 
6,000/.  and  ordered  him  to  lie  still  in  prison 
till  it  was  paid.  After  this  it  was  thought  that 
this  matter  was  at  an  end,  and  that  this  was  a 
final  sentence :  hot  he  was  still  kept  shut  op, 
and  denied  all  attendance  or  assistanoe.  He 
seemed  all  the  while  so  oompooed,  aud  even  m 
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the  exercise  of  his  royal  gvyernmenty  of  to  l^vy 
war,  or  take  up  arms  against  bis  majesty,  or 
any  commissronated  by  him,  or  to  entice 
an;^  strangers  or  others  to  invade  any  of  hi^ 
majesty's  dominions,  or  to  write,  print,  or  speak 
any  thing  that  may  express  or  declare  such 

long  in  this  particular,  but  the  case  wai  so 
singular,  and  ^y  relation  to  the  person  was  so 
near,  and  my  value  for  him  was  so  great,  that 
I  hope  I  need  make  no  apology*  ibr  h.** 
1  Burnet,  585. 

About  eight  years  before  this  trial,  Baillie  of 
Jerviswood  bad  incurred  the  displeasure  and 
experienced  the  severity  of  the  Council  of  Scot* 
land.  Wodrow,  (vol.  1,  p.  431,)  gives  the 
following  account  of  what  occurred  -  upon  that 
occasion :  , 

,  <*  About  the  middle  of  June  this  year,  there 
fell  in  an  attempt  upon  the  reverend  Mr.  James 
Kirktoun,  before  the  restoration  ministier  at 
Martin,  and  since  the  revolution  a  most  useful 
minister  for  a  good  many  years  in  the  city  of 
Edinbnrgh;  well  known  to  this  church.  This 
affair  kindled  a  great  flame,  and  was  the  occa- 
sion of  some  very  considerable  changes.  I 
shall  give  an  account  of  the  matter  of  fact, 
from  a  narrative  left  of  it  by  himself,  who  oould 
only  give  the  account  of  some  drcnmstances 
relative  to  it,  and  whose  veracity  I  know  will 
be  depended  upon ;  and  then  I  shall  subjoin 
what  1  meet  wHh-  anent  it  in  the  couhdl-re- 
cords :  and  my  account  of  this  is  the  larger, 
because  this  incident  hath  been  rery  falsly  re- 
presented to  the  pubhc  in 'print. 

**  Mr.  Kirktoun,  about  the  time  mentioned, 
one  day  walking  in  the  street  of  Edinburgh 
about  noon,  was  ,acco!tted  very  cirilhr  bv  a 
young  gentleman^  (we  shall  afterward  tind  him. 
to  be  captain' Carstairs)  and  another  gentleman, 
and  a  lackey :  he  knew  none  of  them,  but  canine 
afterwards  to  know  both  to  his  cost.  Carstairs 
desired  to  speak  a  word  with  Mr.  Kirktoun  ;  to 
which  be  answered,  He  would  wait  on  him, 
suspecting  no  evil.  When  walking  off  to- 
wards the  side  of  the  street,  he  asked  at  the 
other  (James  Scotof  Tushilaw)  who  this  yoimgf 
gentleman  vras;  for  he  was  penectly  a  stronger 
to  him :  Scot  answered  him  with  silence  and " 
staring ;  and  then  Mr.  Kirktoun  found  he  was 
trepaned,  and  a  prisoner.  However,  he  was 
glad  when  they  carried  him  to  a  private  house, 
and  not  to  the  prison,  which  was  near  by. 

*'  The  place  thisy  brought  him  unto,  was 
Carstairs's  own  chamber,  an  ngly  dark  hole, 
in  one  Robert  Alexander  a  messenger  his 
^oose.  As  soon  as  Carstairs  got  him  mto  his 
chamber,  he  sent  off  Scot  and  his  footman, 
probably  to  bring  some  more  of  their  conipa- 
nions.  When  they  were  ffone,  Mr.  Kirktoun 
asked  what  he  meant  to  do  with  biro.  Car- 
stairs answered,  Sir,  you  owe  me  noioney .  Mr, 
Kirktoun  asked  him,  whom  he  took  him  to  be, 
and  told  him,  He  owed  him  nothing.  The 
other  renlied,  Are  vou  not  John  Wardbw? 
Mr."  Kiiictoun  said  be  was  not,  ai|d  iagwia- 


649] 

withoiU  his  majesty's  special  approbation. 
And  by^  the  second  act  of  the  second  session  of 
bis  majesty's  said  first  parliament,  to  plot,  con- 
trive, or  intend  death,  or  destruction,  or  to  put 
any  restraint  upon  bis  majesty's  royal  person, 
or  to  deprive,  depose,  or  suspend  him  from 

ckeerfiil,  that  his  behaviour  looked  like  the 
reviving  of  the  spirit  of  the  noblest  of  the  old 
Greeks  or  Romans,  or  rather  of  the  primitive 
Christians,  and  first  martyrs  inthose  best  days 
of  the  church.  But  the  duke  wa/  not  sa< 
tisfied  with,  all  this.  So  the  ministry  applied 
their  arts  to  Tarras,  and  the  other  prisoners, 
threatening  them  with  all  the  extremities  of 
misery,  if  they  would  not  witness  treasonable 
matter  against  Baillie.  Tliey  also  practised 
on  their  wives,  and  frigbtning  them  set  them 
on  their  husbands,  f  n  conclusion,  they  gained 
what  had  been  so  much  laboured:  Tarras, 
nad  one  Murray  of  PhiHpshaiigh,  did  depose 
some  discourses  that  Baillie  had  with  them 
before  he  went  up  to  London,  disposing  them 
to  a  rebeltion.  In  these  they  swelled  up  the 
matter  beyond  the  truth.  Yet  all  did  not 
amonntAo  a  full  proof.  So  the  ministers,  being 
afraid  that  a  jury  might  not  be  so  easy  as  they 
carpected,  ordered  Carstai^'s  confession  to  l>e 
read  in  court,  not  as  an  evidence,  (for  that  had 
been  promised  him  shduld  not  be  done,)  but  as 
that  which  would  fully  satisfy  the  jin-y,  and 
dispose  them  to  believe  the  witnesses.  So 
Baillie  was  hurried  on  to  a  trial.  And  upon 
the  evidence  he  wiis  found  guilty,  and  oon- 
demned  to  be  executed  that  same  day :  so 
afraid  they  vrere  lest  death  should  be  too  quick 
for  them.  He  was  very  little  disturbed  at  all 
tiiis :  his  languishing  In  so  solitary  a  manner 
made  death  a  very  acceptable  deliverance  to 
bim.  He  in  his  kist  sp^h  shewed,  that  in 
several  particulars  the  'witnesses  had  wronged 
him :  he  still  denied  ail  knowledge  of  any  de- 
mgn  against  the  king's  life,  or  the  duke's ; 
and  denied  any  plot  agbinst  the  government : 
be  though  it  was  lawful  for  subjects,  being 
under  such  pressures,  to  try  how  they  might 
be  relieved  from  them :  and  their  design  never 
went  further  :  but  he  would  enter  into  no  par- 
tiealtfrs.  Thus  a  learned,  and  a  worthy  gea- 
tleman,  afler  twenty  months  hard  usage,  was 
bron^t  to  such  a  death,  in  a  way  so  full  in 
ah  the  steps  of  it  of  the  spirit  and  practice  of 
tl^  conrts  of  inquisition,  that  one  is  tempted  to 
think  that  the  methods  taken  ki  it  weresng- 
Ideated  by  one  wetl  studied,  if  »not  practi^ 
in  them.  The  only  excuse  i\iM  was  ever 
pretended  for  this  infkmoos  prosecution  was, 
that  they  were  sure  he  was  guiltj.;  and  that 
the  whole  secret  of  the  negotiation  between 
the  two  kingdoms  was  trusted  to  him ;  and 
that,  since  he  would  not  discover  it,  allmethods 
mmA  be.  taken  to  destroy  him  :  not' consi- 
dering what  a  precedent  they  made  on  ^tlris  oc- 
casion, by  which,  if  men  were  once  pdkiisessed 
of  an  ill  opinion  of  a  man,  they  were  to  soare 
neitbcr  artifice  nor  violence,  but  to  hunt  nim 
down  by  any  means.    1  have  been  perhaps  too 
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their  tpeuHmaUe  intcotiQDf,  10  declared  traaiod 
and  puniahabU  as  aoch.  likaaa,  by  the  aeooml 
act  of  his-m^esty'a  third  parliaaieDt,  It  is  da- 
cUred  higii-treaaoa  in  any  of  the  aubjectfr  of 
this  realin^  by  writiag',  sjieakiog,  or  any  other 

ously  told  him  who  he  was.  Then  Carstairs 
aaidt  If  you  be  Mr.  Kirktoun^  I  have  nothing 
to  say  to  you.  Then  Mi.  Kirkfcoim  asked  him 
who  he  was.  He  returned,  fie  was  Scot  of 
Erkiltoun,  whom  indeed  be  did  pretty  much 
resemble ;  vet  Mr.  Kirktoun  knew  uot  what 
to  make  of  nim,  he  spoke  thing^ao  inconsistent. 

<*  After  thf^  had  be«i  about  half  an  hour  to- 
^ertier,  Mr.  Kirktoun  begaiu  to  imagine  Car- 
stairs  wanted  money,  and  was  just  befpnniug' 
to  oiake  some  insinuations  that  way,  when 
that  exoeilent  sentleman,  whom  we  snail  meet 
with  afterwards,  Mr.  Robert  Baillie  of  Jerns- 
W9Qd,  a  near  relation  of  Kirktooa's,  Aadrew 
Stevetisoii,  and  Patrick  Johivsloun,  nserchfuita 
in  Edinburgh,  hafingvgot  some  iiiibrBDkation<«f 
Ifr.  Kirktoun^s  circumstanGes,  and,  with  some 
4i^io«Lty  ha?in^  fallen  upon  the  boase,  oame 
|a  the  door,  and  called  to  Carstairs  to  opeo, 
askioff  what  he  bad  to  do  with  a  ffian  in  a 
dark  dongeoo,  ail  akme.  Mr.  XJiktoiin  toiow- 
i$g  the  voide  of  his  fnendt,  look  heart,  aiid 
'  fotMp,aayiB|r,  There  be  honest  gentkoieD  ai 
vonr  door,  who  will  testify  what  I  am,  and 
Slat  1  am  not  John  Wardlaw :  open  the  danr  to 
Ihieni.  That,  says  Carataira,  I  will  not,  draw- 
ing his  pocket-pistol;  which  Mr.  Kirktonn 
p^roeiving,  thought  it  high  time  to  act  for  his 
ewo  aaliety,  and  ijiaspad  Carslairs  tkme  in  his 
arms;  so  masteriag  both  his  hands  and  the 
pistol,  they  straggled  a  while  on  th«  ioor.  The 
l^tlemen  without,  hearing  the  naiae,  one  cry- 
ing out  murder,  burst  open  the  door,  and  part- 
ad  diem  without  Ae  least  vbkmoe  to  Canisira, 
and  as  thev  and  Mr.  Kirktoun  were  goii^  ant, 
they  met  Soot  and  his  companion  retoming. 

«<Thns  Mr.  Kirktoun  eseaped;  but  the 
adieia  inclined  not  to  ^piit  their  game  so,  but 
resobod  to  turn  their  ^vate  violence  toitate- 
aaryioc^  and  so  go  stnnght  to  Haltoun,  and  tell 
their  own  atory,  who  preaaatly  calls  the  ooon- 
dly  almost  in  time  m  dinner,  as  if  all  £din* 
bpigh  had  been  in  arms  to  rssist  lawfid  autho- 
'  ptj.  When  the  council  got  together,  Hahoun 
tells  the  atorv,  as  the  viuains  had  represented 
k  Co  him,«  That  some  of  their  public  offioen 
liad  eatohed  a  Phanatic  minister,  and  that  he 
was  reseued  by  a.namen>us  tomidt  of  the  peo- 
ple of  Bdinbnigh.  The  council  made  a  ttth- 
guttt  euf  niry  into  the  matter,  and  could  find 
nothing  m  it  to  fix  upon.  Mr.  Kirktoun  had 
laken  eaie  to  mibrm  hia  frienda  that  it  was  a 
Teal  robbery  they  designed,  and  a  little  money 
would  have  deiiFared  him,  tf  he  and  Carstairs 
h»i  got  leaiva  to  finish  their  communing. 

<<  Jerviaweod  was  brought  beiare  them,  and 
gofte  them  a  very  candid  aeeount,  as  above; 
^ad  when  the  council  had  gone  their  utnest, 
they  could  find  no  more  in  it ;  and  maay  of 
Ihain  were  of  opiaioo  it  ware  best  to  drop  it. 
Tbiabiihop  Sharp  nalently  appaa^ and  al- 


manner  of  way,  to  eodeavofu'  the  alteratian, 
•u9|>enaiQn,  or  diveraian  of  the  right  of  soc- 
Tsession,  or  debarriag.theoeKt  burfd  sueeasaar. 
NevertheleaB,itisor  verity,  that  thesaid  Mr. 
Robert  Baillie  of  Jerviswood,  sbaUag  of  all 

ledged,  if  Carstairs  were  not  supported  and  en- 
couraged, aad  Jerviswaod  made  an  eammpley 
it  was  not  to  he  asqpecftad  any  would  ever  {rra- 
sacutoPhanaties;  and  infisted  with  sueh  veh6» 
UMncotiliat  ha  got  over  the  most  part  oftbn 
counaayocs  to  a  proseeutioa,  and  tfate  advaeato 
k  ordered  to  form  a  libel  af^unot  Jerviswaod. 

"  Nest  ceuncil-day,  June  Sid,  The  lonfc 
having  conaidered  the  lihsl  given  m  by  his  asa' 
jesty's  advocate  against  Mr.  Robert  Batllia  af 
Jerviswaod,  ibr  lua  rescaang  of  Mr.  JnnMa 
Kirktoun,  and  defbrciug  capimn  Carrtairs,  wha 
had  ordeia  to  apprdieod  Mr.  Kirktonn,  fin4 
the  libel  relevant,  and  proven,  by  the  wammt 
produeed  hv  the  OMHaio,  and  tliat  Jerviawna4 
IS  guilty  of  an  insolent  riot  and  defoMamcnt, 
and  fine  him  m  500/.  sterling,  and  appamt  bma 
to  lie  in  prison  till  ha  pay  it  That  day,  I  an 
told,  the  council  were  m  a  terrible  ragn,  aothat 
when  several  of  the  inhabitMts  of  EdinbMwii 
had  got  in  to  see  what  the  ooaaoil  wnuld  mm 
BO  odiotts  a  case,'  the  qnestkm  was  stated,  wka* 
therall  thepei^  in  the  lobby  should  be  im- 
prisaaedornotf  they  escaped  eanfinament hot 
by  one  vote.  .     . 

'*  The  oouneil  psmit  to  the  oommiftlae  afnidb* 
licafiairs,  the  examination  of  iodrew  8tmn* 
son,  and  Patrick  Johnatoun,  who  are  debited,  an 
being  art  and  part  with  Jarviswood  in  tfie  de- 
Ibroement:  and  in  July  they  are  fined,  Mr. 
Stevenson  in  1000/.  Sooto,  and  Mr.  Johaatonn 
in  1000  marks ;  and  they  woe  to  oominue  m 
prison  till  payment. 

**  This  nreeecutian  wis  migfatfly  cried  oat 
u|Mn.  The  neaaon  given  by  t£e  managers  <ar 
this  severity  was,  that  Jerviswaod  and  theotlma 
wcfe  guilty  of  retnataaoe  to  hiwfal  autfiority, 
because  caotaia  Carstairs  waa  a  oonuniasionad 
officer,  ano  had  produced  hia  commission  for 
appcehendbg  outed  miniaters;  and  snspact  ^er* 
sons,  at  the  council-board :  but  thsi  fensan 
could  notsatisfy  impartial  obaervers,  who  knew 
how  matters  stood.  It  was  indeed  true,  that 
Carstairs,  same  tiaae  before  this,  had  a  war- 
rant to  this  iNirpose,  gvanftsd  him  hy  the  arob« 
bishon  of  St.  Andrews ;  but  it  waa  well  known, 
that,  I  do  not  know  from  what  cause,  be  bnnrt 
this  warrant  a  month  befi>re  this,  in  the  earl  of 
Kineardm's  hoaae,  balain  severals,  and  produced 
no  waiimnt  to  Jeniswood  and  ^e  roa,  when 
they  reaoned  Mr.  Kirktonn,  neidter  cnee  an 
much  as  pretended  any  snch.thiiig. 
Ihisprodnctioi 


production  of  a  warrant  hcfera  tfan 
council  was  afterwards  fimnd  to  be  a  tnck  waA 
contrivaoea  9f  the  primate,  which  wiU  be  tha 
more  easily  credited,  when  the  rsadsr  cornea 
to  the  caae  of  Mr.  James  Mitehel,^  andto  ob- 
aerf  e  his  carriage  in  that  matter.    The  tbi^g 

*  SeeBIitohal'aCMatnthiaColbctioB^voL 

6»p.i«Nr. 
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antboriiy  and  laws,  and  Ukvinf  oonoeiTea  most 
uDJuatly,  a  ^eat  and  extraordinary  malice  and 
hatred  against  his  ONgesty 's  ptvson  and  90- 
?«nmant»  aad  fasrin^  dMignadmost  traiterouBly 
to  daiiar  hia  royal  bigbneasi  hia  mi^esty 's  only 

alood  tliuB:  AiW  tba  alledgad  riot  was  00m- 
BUtted,  and  the  first  msatiag  of  tha  council 
Of  or,  the  archbi8ba|»  foaad  it  convanleat  C^r- 
stairs  should  have  a  warraat  to  produce,  and 
ifooonlingly  one  was  provided,  and  the  date 
was  taken  care  of,  so  as  to  answer  the  time  of 
tha  fiwts  heinff  oonmitted.  It  was  this  Car- 
stairs  produoeS  in  laos  of  eouncil,  so  that  really 
they .  went  ufon  a  base  forgery . 

•«  Further,  it  was  redtoned  a  Fery  odd  stm 
hy  onlookers,  that  a  lihtl  should  he  found  sui- 
nosntl^  proven  bv  the  8in§^  .testimony  of  an 
r,nerer" 


I  aocuser,  tiere  likewise  a  party ,  against 
the  dedaratioD  of  three  ua4|ne6tioDaMy  credit- 
aUe  witnesses,  aad  the  examination  of  all  the 
witDesses  who  were  eafled in  this  process:  But 
Sharp  and  Haltoun  must  have  tbsir  will,  aad 
so  the  sentenca  past,  though  reasons  strong 
and  nany  were  oftared  againat  thisillsgal  pro- 
oidure,  by  several  merobenk 

««  Notwithstanding  of  all  these,  the  sant^Dioa 
aaahave  was  carried,  and  this  worthy  and  pious 
gentleman  Jerviswood  oontbued  shout  four 
months  in  dese  prison.  I  find  him,  August  Sd, 
by  etder  of  oaimcil  ssnt  firem  Edinburgh  to 
Bmpg  CsatleL  under  a  guard.  He  paid  three 
thonaand  merka  of  his  fine  to  Caniaira,  as  a 
reward  ofhia  aeal  ^^sinst  prcshyteriaas,  and  be- 
canae  he  was  an  active  agent  to  the  archbishop 
in  hia  persecution.  It  was  with  no  small  dii^ 
^tnhytbm  fsntlessan  was  at  length  liberate, 
and  passed  as  to  the  rest  4^  his  fine,  and  not  till 
tha  oourt,  upon  better  ii^brmation,  hnddis- 
qweind  soma  dislike  at  this  unrighteous  pro«- 
€ed«ra»  fijamayeaia  afterward  Jerviswood  will 
eenein  again  in  this  histonF,  when  ha  met  yet 
with  harsher  treatment  .Within  two  montha 
Mr.  Stevenson  and  Mr.  Johnstoun  got  out  of 
piiaaa,  batnottill  Haltoun  was  presented  wiUi 
a  piece  of  good  wiae,  aad  a  parcel  of  curious 
laeei  snd  then  justice  was  permitted  to  be  done^ 


'  In  the  mean  time  Mr.  Kirktoun  thought 
er  to  try  what  he  could  do  at  court,  and 
i  the  dutcfaess  of  Lauderdale  had  not  long 
ago  pfofessed  vary  great  kindness  to  him,  he 
fypsnawd  to  write  to  her  grace,  «id  sent  Up  a 
irae  inftrsjiation  of  the  aiau-,  complaining^  hea<« 
vUy  of  the  wrong  done  him  ana  his  fnends. 
The  infiNrmation  was  indeed  shown  to  theduke» 
who  seeflMd  mightUy  surprised  at  it,  and  owned 
Jle  never  nset  with  two  informatioDs  more  dif- 
ferent than  his  brother's  and  Mr.  Kirktoun's. 
Within  a  little,-  by  whom  I  shall  not  say,  Mr. 
Kiditoaa's  lettcar  and  information  were  sent 
down  to  the  caoncil,  to  see  what  they  could 
make  of  them  for  a  new  aecusatioo.  When 
Hahoutt  saw  them,  he  foamed  aad  ra^,  but  it 
was  not  in  his  power  to  reach  Mr.  Kirktoun  at 
this  time;  only  Mr.  Kirfctoun^  aa  ^e  have 


(6M 

blather,  from  his  due  right  of  saecession,  did, 
-amongst  many  other  traiterous  acts,  tending  to, 
promote  that  widced  design,  endeavour  to  get. 
niBMelf  elected  one  of  the  commissioner^  %v 
nagqtiatii^  the  settlement  of  a  colony  of  thia 
nation  in  Carolina,  in  one  or  other  of  the  daya 

heard,  is  put  in  the  fitmt  of  the  letters  of  Inter- 
oommwung  in  Auf^  this  year.  ' 

**  This  spark  raised  a  grest  flame,  and  wao 
foHowed  with  very  oonsiderable  conseqnences;- 
Afbr  the  council  had  come  to  an  issue,  Hal- 
toun dispatched  an  account  of  thit  afikir  to  h»- 
brother  the  duke  of  Lauderdale,  and  misre- 
presented all  who  had  spoken  sny  way  favour-' 
ably  of  Jerviswood,  as  if  they  had  agreed  la 
subvert  lawful  authority,  and  were  in  a  comhi 
natien  against  the  king,  and  for  the  phanatkss.. 
A  new  nomination  of  council  came  down  fkons 
court,  as  we  have  heard,  and  all  who  would 
not  bow  to  Hnltoun  and  the  primate  were  left 
out,  such  as  duke  ilarailton,  who  -had^  spoken^ 
mnch  and  fredy  against  the  act  of  fiaing  Jer- 
viswood and  the  others,  the  k>rd  Privy  Seal, 
the  earl  of  Rincardid  formerly  Lauderdale'a 
great  friend,  tha  earl  of  Dundonald,  and  sonift 
others." 

It  was  the  second  imprisonment  of  Baillie,  oC 
Jerviswood,  which  induced  sir  Patrick  Huma 
(created  earl  of  Marohmont  by  king  William)^ 
first  to  conceal  himself  at  Polwarth,  and  aite* 
wards  to  escape  to  the  Continent.  Bfr.  Itosey 
in  the  Appendix  to  his  ''  Observations  on  Mr« 
Fox's  Hsilorical  Work,"  has  publidied  a  mosC 
iaterefting  na^ative  (composed  by  lady  Mur- 
ray, who  was  grand'dau^tsr  oi  sir  Patrick - 
and  of  his  friend  Baillie),  in  which  are,  rohded 
many  particulars  of  her  grandfather's  conceal- . 
ment  and  escape,  and  01  the  privations  which 
he  and  his  family  underwent  during  their  ab- 
sence from  thdr  country.  Lady  Murray  re- 
presents, tliat  from  Lon<fcNi  he  went  to  Fnmce, 
aad  travdied  from  Bourdeaux  to  HoUaad  on 
foot.  Sir  Patridc,  in  his  own  Narrative  (pub- 
lished in  the  same  volume)  says,  that  90  sooa^ 
as  he  got  upon  the  Continent  he  staid  but 
short  in  France,  spent  soma  weeks  in  Fkndeva. 
^and  Brabant,  and  so  went  on  to  HoUand.  Mr. 
Rosa  himself  (Observations,  &c.  p;  ii09)  re- 
kites,  that  sir  Patrick  eaqaped  to  Irdand,  firom 
wbenoe  he  retired  first  to  Geneva  and  then  to 
HolUmd.  In  reporting  the  second  escape  of 
sir  Patrick  from  Scotland  (which  took  place 
after  the  discomfiture  of  the  expedition  com- 
manded by  Argyle)  Mr.  Rose  seys,  that  he 
escaped  to  the  ooaat  of  Fraace,  and  travdied 
through  the  whde  of  that  country  in  tha  cha- 
racter  of  a  pbysibian  toBoardeanx,  compdled 
by  the  importunities  of  the  people  as  he  pMsed 
to  practise,  from  their  confidence  in  the  skill  of 
a  British  physician,  which  he  was  obliged  to 
oontinoeto  do  at  Bourdeaux  HIT  be.oould  get 
a  passage  from  thence  to  Hdlaad  a  seoond 
time.  Lady  Murray  mentions  his  passing  for 
a  surgeon  during  the  course  of  his  fust-escape. 
la  fiiet,  her  Nuvatifa  notioes  not  the  expedi- 
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spirjicy  in  England  igainst  h»  majestf 's  per- 
son aiid  ffOTerament,  and  with  colonel  llnmaey, 

Walcot,  -^ '  West,  and  Fergusou, 

and  others,  who  had  likewise  conspired  tbc 
tnnrdcr  of  his  majesty's  sacred  person,  and  of 
tlie  person  of*  his  royal  highness ;  and  findm*^ 


of  ^tbe  moneths'of  Januar5%  February,  March, 
April,  or  May,  one  thousand  six  hundred,  and 
eighty  three  years ;  and  that  he  might  thereby 
have  the  freer  and  belter  access.to  treat  with 
the  earis  of  Shaftesbury  and  Essex, » the  lord 
Russelaud  others^  who  had  entered  into  a  con- 


tion  under  Argyleor  its  consequences.  It  ap- 
pears, that  the  incidents  attending  the  fonner 
ef  sir  Patrick's  escapes,  are  occasionally  con- 
founded \«ith  those  which  attended  the  other. 

See  more  concerning  Baillic  of  Jerviswood 
In  4  Laing's  Hist,  of  Scotland,  T 2,  133,  137, 
et  seq.  - 

The  entries  in  Fountainhall's  Decisions  cen- 
oerning  this  Case  are  as  follows : 

<<  July  26.  et  dieb.  seq.  1684.  Mr.  William 
Spence,  late  servant  to  the  earl  of  Argyle,  by 
order  of  the  Privy  Council,  is  tortured  and  put 
in  the  boots,  to  force  him  to  reveal  what  he 
knowsof  the  earl's,  and  other  pei-sons,  acces- 
sion to  the  late  English  fanatic  plot,  and  the 
association  and  design  of  rising ;  and  in  regard 
he  refused  U>  depone  upon  oath,  if  he  had  the 
key  whereby  he  could  read  some  letters  of  tbe 
earl's,  produced  by  major  Ifohncs,  written  in 
cyphers ;  and  seemg  he  would  not  say  upon 
oatli  that  he  could  not  read  them,  and  that  they 
offered  to  secure  him  by  a  pardop  for  his  life,  it 
rendered  him  rery  obnoxious  and  suspect  of 
pi^varication  ;  so  that  after  the  tdrture,  he  was 
put  in  general  Dalziell's  hands ;  and  it  was  re- 
potted that  by  a  hair-shirt  and  pricking,  (as 
the  witches  are  used,)  he  was  five  nights  kept 
from  sleep,  till  he  was  turned  half  distracted. 
He  eated  very  little,  of  purpose,  that  he  might 
require  the  less  sleep ;  yet  lul  this  while  he  dis- 
.  covered  nothing,  and  though  he  had  done  it, 
yet  little  credit  was  to  be  given  to  what  he 
«faotild  say  at  such  a  time. 

'^Ai>gust  7.  At  Privy  Council,  Spence  is 
again  tortured,  and  his  thumbs  crushed  with 
thumbikins :  It  is  u  new-invention  u^ed  among 
the  colliers  when  transgressors;  and  disco- 
vered by  jjfeneral  Dalziell  and  Drummond, 
they  having  seen  them  used  in  Muscovy. 
After  this,  when  they  were  about  to  put  him 
again  in  the  boots,  he  being  frighted,  desired 
time,  and  he  would  declare  what  he  knew ; 
whereon  they  gave  him  some  time,  and  se^ 

Siestrated  him  in  the  castle  of  Edinburgh,  as  a 
^  ace  where  he  would  be  free  fronrany  oad  ad- 
vice or  impression;  to  be  obstinate  in  not  re- 
vealing. 

*<  August  33,  Mr.  William  Spence,  men- 
tioned 7  th  current,  to  avoid  any  Imrther  tor- 
ture, reads  these  hieroglyphic  letters;  and 
ttgrwA  with  Mr.  Holmes's  declaration,  that 
Ai^le,  Loudon  Campbell,  the  late  president 
Stur,  sir  John  Cochran  and  others,  ^ad  form- 
ad  a  design  to  raise  an  army  in  Scotland,  and 
to  land  at  such  convenient  places  as  they 
hoped  the  people  would  join  with  them,  and 
hoped,  if  they  once  gave  the  kind's  forces  a 
toil,  they  would  ret  many  to  flock  mto  them ; 
aiBd  had  advanced  money  to  tbiapoipoie ;  and 


that  there  were  three  keys,  ivhereof  he  had 
one,  and  Mr.  Carstairs  another  (which  caused' 
him  to  be  torturetl,)  and  Holmes  a  third ;  and 
,they  exi)ected  help  from  FDniifland ;  and  also  be 
approved  of  Gray  of  Crigie's  reading  them. 
On  this,  Campbell  of  Aixlkinlas  was  appre- 
hended, by  John  M'Nanghton  in  Inverary; 
and  Hpcnce  got  the  liberty  of  the  castle,  and 
his  remission  was  i-ecommended  to  be  past  by 
tbe  king ;  and  Gordon  of  EarL^ton  was  sent 
for  from  the  Bass,  not  to  he  execute,  (as  sotee 
said,)  but  to  be  tortured  and  confronted  wilb 
Spence. — ^They  resolved  not  to  adroit  of  his- 
madness  for  an  excuse,  which  they  esteemed 
simulate ;  as  the  late  chancellor  had  done. 

"  September  4.  Mr.  Robert  Baillie  of  Jer- 
viswood, having  got  his  citation  before  tbe 
Privy  Council,  on  a  libel  for  resetting  rebels, 
&c.  ne  gave  in  a  bill  craving  a  delay,  in  respect 
of  his  utter  inability  to  come  abroad  throaeb' 
sickness  and  indisposition  ;  they  appointed  the 
clerk-register,  &c.  to  go  to  the  prison,  and  tfr 
examine  him  upon  oath,  on  the  aiticles  of  the 
libeL  which  they  had  now  raised,  fearing  be 
might  escape,  and  prevent  fining,  or  any  other 
punishment,  if  he  should  quietly  die:  And  be 
declining  and  shifting  to  depone,  and  it  betny 
reported  to  the  Privy  Council,  they  fined  him 
6,000/.  sterling,  which  diflers  little  from  a  fer- 
feitnre. 

^'September  5  and  6.  Mr.  William  Car- 
sftiirs,  son  to  Mr.  John  Carstairs^"  once  roinis- 
ter  of  Glasgow,  is  brought  before  the  Secret 
Committee  of  Council,  and  is  tortured  with  the 
thumbikins.  He  confessed  there  liad  been  a 
current  plot  in  Scotland  these  ten  years  pasit : 
Some  were  for  raising  forces ;  others  were  only 
for  associating  with  the  English,  for  holding 
out  the  duke  of  York  from  succeeding,  and  to- 
preserve  the  reformed  religion.  He  named 
many  that  were  upon  the  knowledge  of  it :  .»• 
the  earl  of  Tarras,  Cesnocks  elder  and  voungeTy 
with  the  other  prisoners,  Murray  of  Pbilip- 
haugh,  Pringle  of  Torwoodlee,  Home  of  Pol- 
wart,  Home  of  Baffendean,  Mr.  Gilbert  BlUot;' 
Soot  of  Galkiwshiels,  Hay  of  Park,  sir  James 
Dah-ymple,  Mr.  Robert  Martioe,  Hamilton  o* 
Aikenh^,  &c.  and  some  gave  out  th^  duchess 
of  Lauderdale  as  a  resetter  of  Argyle  since  his 
forfeiture,  and  a  furnisher  of  him  with  money ; 
and  who  offered,  in  1677,  to  procure  tbc  fana- 
tics an  indulgence  from  the  king  for  a  sum  w 
money.  Fame  wrongoosly  also  named  Ker  of 
Chemrietrees,  Campbell  of  Caddel,  Carnegie  ot 
Balnamoon,  tbe  Lairds  of  Brodie  and  Grant, 
Crawfiird  of  Ardroillan,  ElHot  of  Stobo,  Mur- 
ray of  Spot,  &c.  Such  ofthem  as  could  be  got 
are  presently  apprehended,  and  put  m  dosa 
jMrison  ;  and  then  muor  Monro  and  Plultp- 
iMugb  atefint  axamined ;  ani  staodinf  «a 
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liMt  heiMUttotget  htttKlf  ePeoMd 
Aid  oonuiteioDen,  be  resolved  to  ffo 


of  the 
fifoloLoodmi 
nMB  hie  o«m  eixpenceSy  and  declared  to  feve- 
jdt  (wiMHn  he  took  gvekt  pfttns  to  draw  in  to 
be  hi»  aoDomplicea)  that  bis  design  was  to  pdsh 
ftrwnnl  the  peo^e  of  England,  who  did  nothing 

their  denial,  thejr  are  threatened  with  the 
hoots  ;  wfafieh  makes  them  inseanoin^  and  con- 
fess their  accession.  This  did  so*  dtscorapoae 
and  eoofonnd  Alexander  Monro,  to  diseover 
eth«n»that  be  dwperatdy  offeread  money  to 
Ae  keeper  of  the  Tolbootn's  man  tu  mn  him 
tiirooefa  with  his  sword,  and  roared,  that  he 
knew  he  beh6red  to  do  some  base  things  b^ore 
he  died;  and  legretted  that  he  should  hare  de- 
nied it  befiire  the  king,  by  lying  ao  obstinately, 
and  should  have  been  so  instromental  in  draw- 
ing 80  many  gentkroen  upon  that  which 
wookl  stand  them  both  their  lires  and  fortnnes, 
and  he  behoTed  to  be  a  dnidge  and  a  witness 
against  them.  Pbiliphangh  cast  himself  upon 
&  high  treasurer's  mercy  and  protection. 
Then  Oampbefl  of  AnUdnhs  is  examined,  and 
he  flheely  confesses  he  sent  to  Argyle  since 
his  escape  100/.   sterling;   but,  finomg  this 


draws  to  treason,  he  desires  to  correct  his  de< 
pesitSMi,  and  avers  itwas  only  given  bv  him  to 
Argyle's  chiUren,  and  not  to  himself  Duke 
Hamilton' oppeaed  thia torturing  much;  and 
alledged  that,  at  this  rate,  they  might,  without 
m  or  witnesses,  take  any  person  oiF  the 
,  ani  tortmrehim  ;  *  et  nemo  in  alioruro 
*  caput  esttorqneadus  ;'  auH  he  retired,  and 
lefoaed  to  he  present,  on  this  gronnd,  that  if 
the  pQfty  should  die  in  the  torture,  the  judges 
wcve  liable  for  murder,  at  least  were  severely 


*•  It  was  doubted,  how  iar  thir  testimonies 
•estorted  ffer  tortmrgm  can  be  probatiTo  against 
third  psrties,  seeing  witnei«e8  shouki  be  so  far 
vohiataty  and  spontaneous  as  to  he  under  no 
impressions,  or  terrors  of  fear  of  life  or  Kmb ; 
•  edieis  jodge  them  best  to  be  credited  then. 
tiioiightour  privy  council  would  have 
at  some  losa,  and  cbutracted  some  tash 


by  thia  cruel  torture,  had  tbey  suffered  it  as 
they  did  the  boots,  ^which  they  regarded  itot, 
their  legs  being  smaJL,)  without  discovering  or 
revealing  this  oonspimcy  ;  but  their  conress- 
to  justiry  the  privy  council's  pro- 


mgten 
osdoiB. 


«<  December  S3  and  34.  The  trial,  eon 
demnatien  and  execution  of  Robert  Baillie  of 
Jerviswoad  was  upon  thir  days.  On  the  83d, 
he  was  brought  to  the  criminal  court,  and 
pannellrd  as  art  and  part  of  the  treasonable 
csBspbacy  of  joining  with  the  discontented 
comitoj-party  m  England,  viz.  Shaftsbury, 
lord  Rusnel,  See.  to  persuade  or  force  the  king 
to  redress  ^eir  grievances,  and  to  call  a  parlia- 
QMOt,  and  peas  the  bill  of  seclusion  ag^nst  the 
duM  of  York,  for  securing  the  Protestant  reli- 
gion ;  and  of  carrying  pn  this  rebeiUoui^  design  of 
nsmg  with  EngUmd,  under  the  Uind  and  pre- 
tence of  the  Carolina  company,  and  for  his 
taiswledge  uA  aoQsmioii  thsKto,  wUcblic  hud 
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bttt  talk,  thanb^  might  gaontsflhctmay;  and 
after  he  had  setned  a  correspondency  here,  he 
did  go  up  to  London  in  one  or  other  of  the  said 
mooetbs,  with  sir  John  Cochran  and  commissar 
Monro,  and  did  then,  and  there,  transact  with 
the  said  conspirators,  or  one  or  other  of  them, 

presumed  to  conceal,  and  did  not  reveal  the 
same :  aa  also,  he  was  an  agent  for  getting, 
the  10,000/.  sterling,  from  the  English  to  my 
lord  Argyle  in  Hclland  to  buy  arms  and  to 
raise  dragoons  and  horses  to  land  in  the  west- 
highlanoi,  where  others  were  to  job  witli  him. 

**The  king's  advocate  first  produced  the 
privy  council's  warrant  to  pucsue  him  ;  which  - 
also  commanded  sir  George  Lockhart  and  mev 
upon  our  allegiance,  to  be  assistant  to  him  in 
that  process.  Then  the  warrant  was  produced 
fo(  Sir  Patrick  Hume,  Mr.  Walter  Pringle, 
and  Mr:  William  Fletcher  to  appear  for  the 
pannel,  (though  the  38th  act  of  pari.  1587 
IS  warrant  enong>h,)  they  always  taontaimng. 
themselves  within  the  bounds  of  law  and. 
loyalty :  at  whkh  clause  they  scrupled  as  un- 
usual;  though  they  declared  tbey  would  .ex- - 
cced  neither. 

<*  The  1st  defence  was  on  the  shoi-tness  of. 
the  citation,  that  itwas  upon  little  more  than: 
34  hours,  and  tbat  the  legal  inducia  was   15 
days ;  as  after  debate  was  fbund  in  1673,  by  ' 
the  justices,  in  the  case  of  one  Robertson, 
though  he.  was  in    prison,  remarked  by  i^r 
George  M*Kenzie  himself,  in  his  criminata, 
tit.  of  libels ;   at  least,  such  a  competent  tim# 
ought  to  be  allowed,  in  which  the  paunel  m%y 
raise  a  precept  of  exculpation,  conform  to  thst- 
regulations  m  1679,  to  prove  his  deteoces  of 
aUbi,  or  the  like,  and  to  cite  witnessess ;  which 
was  impossibk  in  this'case ;   and  if  they  may 
be  dted  on  a.  day,  why   not  on   an  hour  ? 
Answered,  There  was  no  law  obliging  togive^ 
panneU  in  prison  any  deiinite  time,  especially 
where  it  was  not  oo  »  summons  of  treason* 
but   only    qa  an  indictment;   and  that  owr 
cnstom  and  practices  had  allowed  citations  on 
24    hours.;    and    RathiHet   and   others    had 
been  so  cited,  (only  it  vras  not  objected  against 
in   these   cases,)    and  here  the   pannd  had 
not  applied  lor  an  exculpation.    The  crimi- 
nal lords  repelled  the  defence,  and  sustained 
the  citation. 

<«  Sdo,  Alledged,  As  to  that  article  of  bar-  ^ 
bouring  and  reset  of  Mr.  Wm.  Veitch,  or  other 
fugitives,  and  the  corresponding  vrith  Ai^le, 
it  was  '  res  hactenus  judicata,'  in  so  far  as  he 
having  been  oonveened  before  the  privy  ooun* 
cil,  in  Septemb^  last,  for  these  crimes,  and  the 
me  being  referred  to  his  oath,  and  he  refus* 


ing  to  depone,  he  was  fined  in  6,000/.-  sterling. . 
Answered,  They  restricted  to  the  crimes  not 
insisted  for,  in  that  decreet  of  coondl.  Re-> 
plied,  Bv  a  scrott  nnder  the  clerk  of  secret  > 
council  bis  servanda  hand,  he  was  also  then 
interrogate  ahoiil  Acgjle's  afikir;  and  craved 
the  king's  advocate's  oath  thereon.  Puplied* . 
The  demet  of  secret  council  contained  no  such 
thing ;  and  it  being  a  sorereign  court,  it  should 
2U     • 
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*  babilcs/'  jf^  <  exoeptioDem  et  deliquium  pa- 

*  titar  in  crimiDibus  privaegiatts  et  exwptM,^ 
MtfltreaftOD,  snd  conspincies  fi>r  subvertingf 
the  g^ernment^  wfaicb  cannot  otherwise  he 
4pr9Tenbttthj  aooompficea  ^  and  to  ^eaA  that 


foif  nptfandiiqr  U>e  Mate  tifii«w4t,  aiul  la- 
mented  the  dehiyet  used  m.it ;  aM  MranM 
the  late  earl  of  Ayg:yle»  and  others  ia  hii  bwM, 
to  accept  of  any  sqid,  rather  than  not  to  m« 
saffe;  andamoo^t  the  many  meelinfs  that  be 
had  at  London,  for  carrying  on  the  said  trait* 


tb  ^ta  onni  of  money  to  the  kin  earl  of  Ar- 
gyle,  a  declared  traitor^  for  hringitijjf  home  of 
men  and  arms,  for  raishig  a  rebelhon  agfainst 
^  his  mijeaty,  and  invading  this,  his  native  coun- 
trey ;  and  so  earnest  was.he,  in  the  said  design, 
that  he  did  chide  those  English  conspirators, 

make  more  faith  than  any  double;  and  the 
advocate  coold  not  depone  in  prejudice  of  bis 
majesty's  interest.  The  lords  allowed  the  king's 
cbdvocate  to  insist  affainst  the  pannel  for  all 
crimes  not  judged  by  the  said  decrcfet,  and  re- 

-  fused  to  conveii  it  by  his  oath.  Then,  having 
lio  more  to  say  against  the  relevancy  of  the 
dittay^  the  justices  found  it  relevant  to  mfer  the 

•  pain  of  treason.  Yet  there  were  two  other  de- 
fenoes  privately  sujofgetrted.    Imo,  That  the 

*  king's  warrant  sending  him  downfrom  Lon- 
don, bore  only  to  try  liim  for  crimes  done  in 
Scotland ;  ergo^  what  he  plotted  in  England 
should  not  he  cbargfed  on  him  here.  2do,  That 
in  England,  tbe  sending  monery  to  Argyle  was 
not  treason  ;  ergo,  the  conceahng  it  by  a  Scots- 
man could  not  be  treason,  seeing  '  aoeessoriom 

*  sequitur  sunm  principale,  et  non  entis  nulla 

*  sunt  accidentia.'  (But  they  were  not  clear 
to  meddle  with  tbir  two^  And  t^re  is  a  strict 
act  of  parliament  in  England,  sinee  his  ma- 
jesty's Hestoratien,  that  no  man  who  has  com- 
nittied  a  crime  in  England  shall  be  sent  pri* 
soner  for  ii  to  another  kingdom,  (but  I  think 
this  act  means  native  or  naturalized  English, 

^n»w  the  Sbots  Postnati  are  snch ;)  for  in  ano- 
^ther  conntry,  they  cannot  plead  the  benefit  of 
the  ffabeas  Corpus;  and  for  this  reason  it 
seems  they  eonul  not  prevail  with  Shepherd 
and  the  other  English  witnesses,  to  come  to 
Scotland  and  depoqe  against  Jerviswood,  what 
they  knew  of  his  acoesvion. 

«*  Then  the  witnesses  were  called,  and  Wal- 
ter Sent  earl  of  Tarras,  the  pannePs  nephew  by 
bis  tady,  was  first  bronght  m ;  against  whom 
it  was  ohjeeted,  tha^  he  was  not  a  habile  wit- 
ness in  law,  being  not  only  <  conscitts  et  socins 

*  mminis,'  but  kwo  under  process  of  treason,  and 
1^  under  the^r  and  apprehension  of  his  life, 
Mid  so '  sub  potestate  accusatoris ;'  and,  which 
was  more,  he  was  *  convietns,'  in  so  fkr  as  he 
had  confbssed  his  gniit,  and  thrown  htiMelf  on 
the  king^  mercy,  *  et  conl^ssos  habetnr  pro 
'  convicto ;'  and'such  witness  was  reje<^ed  by 
ail  laws,  even  in  treason, '  as  Anton.  Matbe^ns 
asserts;  Tit.  de  leesa  Majesta(e,.cap.  4.  And 
Flurinacius  &t  Testibus,  quesst.  59,  dedans 

*  testera  accusatum  et  incaroeratom'  to  be  in- 
capable ;  and  the  34.  chap.statut'S.  Robort  1, 
<  «&  his  qui  repelhmtnr  a  tcstimonio,'  expressly 
incapacitates  <  vrncntotum  inlhmem  et  earae- 

*  ratnm,'  and  whose  aocnsation  is  yel  depend- 
ing.   Answered,  Tboueh  the  brocard  '  regu« 

*  Ihriter'  holds   true,  that  <  socii  eonsciiqvle 

*  cnmini?  non  sunt  admittendi  In  testes  quia  n 


they  are  not  reoeivable  witnesass^  is  all  one  as  ta 
plead,  that  such  plota  shall  not  be  diioovered  at 
all ;  and  if  f  partioeps  criminis'  be  not  allowed^ 
thi^  cannot  show  a  way  how  to  reach  snob  ooa- 
joraton ;  and  pubiick  utility  has  introduced  thb 
relaxation,  both  for  the  atrocity,  freqnency  and 
la^ncy  of  the  crime ;  and  all  lawyers  are  deafp 
that  it  may  be  proven  *  pCr  socioa.'  9do,  *  Csn* 

<  lesBus  habfttor  pro  eonvieto'  only  '  fietea 

<  juris ;'  and  PafMon,  in  his  Arresto,  lib.  d4» 
tit  8«  shetrs' sundry  caaes  witevsin  Concho 
make  a  full  probation^  ris.  in  laese  rn^^es^ 
and  GDaspiracieB ;  and  Anton.  Faber  in  csL 
lib.  0,  tit  a,  says,  it  is  <  privilegium  crimhiii 
'  Isesa  najestatis  ut  fiuniinfl  probetnr,'  and  that 
for  obviating  and  disooaenng  it,  *  etiam  soei 
*  criminis  sunt  testei  habiles,'  wind^  thoogh 
he  confesses  to  be  hard,  yet  it  is  neoeoHnre 
and.  it  imports  not  in  law  wliether  he  be  aadv 
process  or  not,  for  it  sliU  ansoonta  to  no  mora 
buthiabeinga'socins}'  ami  hi*  iter  of  death 
is  much  tM  same  hafote  Xm  indictment  ai 
after.  Tbe  criflsinal  ksda  repetted  the  obyeo* 
tion,  and  admitted  Tarras. 

'  Then  Commissar  Monro  beaff  addnood,  il 
BthnhadI 


was  aiiedged  antiust  him,  that  1 
his  testimony  ^reaify,  by  diaeoreriug  what'be 
oouhi  say  against  the  pananl,  tdav  When  hs 
emitted  ^at  deokratran^  he  waaakher  thnaten^ 
edwitk  toftnre,  or  in  the  rery  prosm^aod 
view  of  it;  and  Damhouderius  and  other  01^ 
minaliflls  repvehate  that  testinson j«  3lk>,  lliat 
he  bad  gtH  pranise  of  the  greatest  mA  deed, 
viz.  his  life.  Aiawei«d«  aoiy  de&ralion  ha 
has  emitted,  is  not  pwditif;  heittg  tea  jodflo 
and  it  was  not  on  a  pneognition^  noria  »&» 
tion  to  this  pannel  f  anisonoada  acHharbii 
siren  bock  nor  caacelledw  ftk>,  It  iadewe^ 
hawasthrcattBBedwiththetoBlara;  bn^Aoogh 
habadi,beisso  fat  from  baii^vtndaMd  there- 
by inbabile,  tbatoDtbecontnry  haisamoi^ 
pr^^naatandoeavinohig  witoass,  not  bahigta- 
Inntary.  d^Pfosniseof  amaliasionalWFeil»> 
oa^,  unless  it  waabandentd  wU,  and  esmniA- 
edon,that  he  should  tor  that  cause  depone  agahtft 
thepannet    Hie  loads  alaaraaeirMhitt. 

'*  Then  Jamea  BluiraT  oCPbUiphaa«%,  and 
Hagh  Scat  of  QaMowaliieiay  ws#»«amiBed; 
who  said*liltlr  to  thepaBNiel*s  cftanhtnartMar, 
Imc  cleared  tha>traot  and|  tbraed  of  the  eomfj* 
raMr,andthemeelin0iviM»Mwstrt  and  Sir. 
Robert  inartino^  at  Mngle  of  Tarwoodleo'ki 
bonse,  and  the  chainl^wliick  it  vn»  finked 
with^the  BngUflb  pfofteman^Stoiattett  at  Lon- 
don, Wa»  the  Wd  BfeWil,  tdr  John  Coehrane^ 
thetwo  Ceanocks^  aammlssar  BlbBro,  Jerris* 
wood,  dee.  Their  deskni  ae^na  to  ha(vebee% 
to  join  with  the  EngHdi  when  tiiey  were  ripe 
tedraw  to  a  body,  and  with  anas  ft^  the  one 
haadiVid  »  pelNte  Hr  thn«llMr>  «^  conp^ 
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WT]         flTAH  TftlALS.  M  CbaslMs  n.  lC84>«/i»'  High  Kvimm;  ;  *      [«& 

•f  Ilien6iley«»bt  foriwliei  by  tha  En^idi 
for  Aigyle*  for  bvyiiig  •!'  araw ;  and  thai  tf  Hw 
Scots  would  mttempt  aojr  thti^  for  tliek  Alrti 
relief,  they  wouki  get  aMwta&oe  of  tione  from 
Engiaod;  and  fitm  that  meetuiff,  he  or  aae  «r 
other  of  them  did  send  down  Mr.  UobertMMtin 


«PM0  MIgii,  tfaeve  mt  OM  at  hia 
MT,  wlMR  ke  did  iBBel  wicb  tiie  lord  Melril,  air 
Mni  CoeloaB^  a»d  the  Ceasaocka  elder  and 
mr,  and  amgiigtftQdierav  with  Mr.  WU- 
reitehy  a  dectored  trihar,  and  there  he  did 
I  of  the  carrying  en  of  the  aaid  raheUien^  and 


youiKer, 
jiamVeitN 


the  king  to  qtrii  his  hrdther  to  the  merey  of  a 
trial  in  parlianMOt,  and  lo  receife  them  to  he 
liis  ODunaefiora ;  nnd  anibition  had  ao  hhnded 
their €y«i^  tfaatthey  had  promiaed  anooeaa  to 
lliemaeltea,  and  were  dhidiDg  the  offieea  of 
ttatn  amnig  them,  and  talked  of  seiziDgBer- 
wiek.  and  MrDng  Caatle,  aindof  am|MisiDg  the 
cknneelloF,  treasurer)  aad  the  dragMia  heraea 
where  Ikey  were  gracHig;  and  to  try  where 
anna  wo^  to  be  got;  and  to  let  the  yfeject 
Ihll  to  tkeir  cAvAdent  frienda,  to  try  their  incli- 
aod  to  keep  op  their  eesa  fer  a  tLaM, 
nowibe  otrength  of  their  party  by  a 
m.  *  HarmODy,'  and  a  Kga,  viz.  the 
lioting  a  batMh  of  their  breasia,  and  thea 
vlaaiiia'  it  again. 

<«  Ae  kin|r'»  adfoeate  further  adduced  to 
Ae  aeaice,  ««  Mtldam  probaiitmiSi  a  printed 
doable  of  Mr.  WIIKain  Cantair's  depoaition, 
owned  and  adhered  ta  by  him  on  the  S3d  df 
Deoemberliurt,  in  prttenoe  of  the  whole  privy 
«ioimcil;.  whereon  the  two  olerka  of  conned 
ar«re  addaoSd  as  Mtaeaaes,  to  supply  bia  ab- 
•ence;  for  he  scrapled  to  appear  asawitneas 
ngninat  hte  Menda,  whom  he  had  ensnared 
in  tbe  fdot^  and  he  bad  capitulated  with  the 
aeevet  committee,  befbre  lie  woald  rcreal  ao^ 
thnig;  tmo,  to  secure  his  life.  2do,  That  he 
ihovM  not  be  made  use  of  as  a  witness.  As  also 
Ibe  king's  advocate  produced  two  depositiens, 
taken  befbre  the  pnvy  comici]  of  Eagmid, 
cf  Shepherd  Aie  vintner,  and  Zaoharia  Bunies 
tibe  brewer,  anent'  the  pannePs  treatiiMr  for 
tbe  10,000/.  sterfoig  vrhich  was  to  have 
been  sent  over  to  the  Me  earl  of  Argyle,  with 
air  Lionel  Jenkins,  then  secretary,  nis  sub- 
icriptioti  aM  attestation  thereat;  and  for 
nrovibg'tiie  terity  of  the  sibscriptioaa,  there 
was  produced  a  letter  of  afar  Andrew  Forres- 
ter's (onr  sei^retaiVs  servant)  which  heaent 
along  with  ibeae  depesitioos,  and  sundry  other 
letters  and  papers  of  secretaiy  Jenkins  for 
comparing  the  hand  writ.  Alledged,  That 
by  the  common  law  /.  3.  $.  3.  and  7.  4.  D.  de 
Tertibns,  it  is  dear  *  non  testimoniis  sed  tes- 
« labns  tantum  est-credendum,*  and  Novel.  90. 
cap.  5,  in  civil  caaes,  the  emperor  allowa  the 
examination  of  absent  witnesses  tipon  com- 
missiotts ;  but  *  in  criminatibus,'  because  of 
their  great  import,  <  omnino  pnesenUri  debent 
^-testas  coram  judice  et  reo ;'  and  onr  kw  is  as 
positive,  in  the  90th  act,  pari.  1585,  that  all 
probation  must  be  led  in  pns^i^ni^  of  the  assize 
aadpannel,  who  by  conlVontatida  may  have 
|rest  power  te4D5ep  the  witnesses  fh>m  per- 
jury ;  Whereof  we  saw  a<  siscmtl  instance,  on 
the  S4t)i  itud  firth  Mkrdi  1^,  in  Cesnoek's 
ml;  for  tboiwh  Crawfiird  and  Ingram,  the 
two  witneases,  nad  clearly  dbponed  against  him 
it  asvenft  tioMi  betbfes^lhe  ttkll,  yot  irheb  they 


came  ima  hla  presence,  they  resiled*  Aav- 
awered,  it  waa  notourly  known  that  Caestaiin 
and  the  other  two  absent  English  witaesaealiiid 
deponed  these  thii^,  and  did  adhere  ttwrekil, 
and  had  no  interest  to  lie  or  wrong  the  pannaii; 
and  80  it  imported  not  whether  they  weDaofoe* 
aent  or  absent ;  butthey  used  tliomonl|r  toinMnn 
the  minds  and  oonscienees  of  the  asaizera,  and 
left  it  to  them  to  consider  how  lar  they  aknuM 
import.  9do.  The  90th  act  of  parliament  dtei 
made  against  them;  foritonly  disofaaraed  tbe 
shniiing  in  of  papera  to  the  assiaers  after  thdhr 
mdosvre,  which  the  pannel  had  hbt  seen,  atid 
therlbre  ordamod  all  the  prdbatiOB  to  ke  led 
in  ptaence  of  the  pai^nel  and  the  aaaiae ;  vHnch 
thMT  now  did,  by  adducing  these  tertiaipnitp 
beftrethepanndttd  assize,  and  a  Honbieof 
which  papers  were  given  him,  with  Ma  hv- 

diotment The  cnmioal  tefda  leCiised  ti 

snstain  them  as  a  full  prefaatMmpnr  Uf  {iHr  that 
were  a  very  dangerons  preparative) -but  velbrrei 
diem  to  the  assize,  to  be  considered  by  'tliea»» 
i$¥moium  aMmihicuiu 

Then  sir  Patrick  Hume,  one  of  tbe  paAntl'i 
advocates,  spoke  to  the  assise,  and  alMgai 
there  was  not  two  witnesses  i^fteeiag  ia  can 
fact.  Tbe  advocate  contended,  that  it  neadod 
not  in  treason ;  and  he  summed  up  tbe  pn^a- 
tion,  (it  being  his  previlege  to  be  the  Ust  spcadcer 
in  this  crime  of  treason,)  and  aggravated  H  hi  / 
all  its  eivcnnistauoes.  The  assize  earkated 
about  13  o'clock  at  night,  and  aat  till  thrae  in 
the  morning,  the  ei^  of  Strath  more  being 
chancellor;  and  tiiey 'found  his  being  art  and 
part  of  the  eonspitaoy  and  design  to  rise  IH 
arms,  and  his  oonceahag  tbe  same,  provea  b^^  * 
the  writs  and  adminicles  produced. 

**  The  verdict  was  read  the  next  moruiag^ 
the  S4t)i  of  December,  and  sentence  pro- 
nounced affainst  him,  viz.  that  he  should 
be  taken  that  afiemofon  to  the  maiket-cross 
of  Edinbnivh^  and  there  hanged  on  a  gibbek 
till  he  be  dead;  hia  head  to  be  affixed  en 
the  Netber-bow-nort  of  Edinburgh,  and  hia  - 
body  to  be  cut  in  tour  quarters,  to  be  set  on 
the  Tolbootba  of  Jedburgh,  Lanerk,  Air,  add 
Glasgow;  his  lands  and  moveables  declared 
tbi'l\?ited  to  the  king,  his  blood  tainted,  bis  pos- 
terity declared  ignoble,  and  incapable  of  all 
offices ;  his  arms  reversed,  and  so  afBxed  on 
the  croas,  and  also  to  be  delete  and  razed  out  of  \ 
all  the  books  of  heraldry.  His  father  was  A 
son  of  tbe  laird  of  St.  John's  Kirk,  who  is  4 
cadet  of  Lamington,  who  say  they  are  the  oM 
fialliols.  He  carried  all  this  vnth  much  calm» 
ness  and  composure  of  mind ;  T>niy  he  com-* 
plained  tbe  time  they  had  given  him  to  prepare 
himself  for  death  was  too  short,  and  hufifed  i  ' 
little  that  he  should  be  esteemed  guilty  of  any 
desi^  against  the  life  of  the  king,  or.  bia  bre« 
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'ioprerent  any  fiBing,  titt  il  sboaM  be  seMon- 
aUe  for  carryi&g  on  of  tbrir  designs :  ivlucb 
i98r.  Robert,  alter  be  came  to  Scedand,  £d 
tmt  witb  Polvrart,  and  others,  tor  oarrying  on 
•i'-the^said  rtfbeUion,  by  securing  his  majesty's 
^officers  of  state,  bis  csAtlet  and  forces^  aiid  by 

Ib^r,  of  vfhicki  be  purged  himself,  as  be  hoped 
to  find  mercy;  as  also  be  denied  any  purpose 
iof  sabrertingthe  monarcbica)  government,  onJv 
lift  bad  wished  that  some  grievances  in  the  ad- 
itiiiiistration  of  .our  aiVaire  might  lie  roctiiied 
and  reformed:  Bot  seeing  be  purged  not  him- 
aelf.  of/tbo  rest  of  his  bbel,  nis  silence  as  to 
'tbes^  looked  bke  a  tacit  confession  and  acknow 
ledflpoient  tbeicof.  AH  seemed  convinced  tbat 
iieSail  tamperad  in  tlangerous  proposals,  anent 

ring  what  was  amiss  redressen,  by  putting 
king  under  force  to  yield  to  tlietr  demands, 
if  thjsy  ooubl  not  obtain  it  witb  fairness-;  and 
TtrrsB  vdedaped^  the  pannel  regretted  that  the 
^English  only  talked,  but  he  would  study  to 
jMuh  them  forward  to  take  brisker  and  sban>er 
measures,  and-to  act  something,  (^ough  Jer- 
WMKIod  compbiined  much,  that  Tarras  toaate 
iKnlself,  sacrificed  him,  and  tbat  he  never  had 
l»M  these  exprefision6,)and  tbat  in  Bfay  1683^ 
lie  want  to  lyondon  on  tbat  errand ;  thousrh 
Jarvfliwood  himself;  and  the  other  Hcots  gen- 
tiemen  who  then  went  up,  gave  this  reaswi, 
that  Mioy  were  Petrified  with  the  mlerlocutor 
against  Biadcwood,  finding  him  guilty  of  troa- 
4R0n  jfor  reset  and  harbouring,  they  knowing 
ItbeoiaelTcs  not  free ;  as  who  in  the  west  were  P 
TnrraSjPbiliphaugh,  &cc,  minced  and  ext»!nu- 
«ted  tbeir  design  by  several  colours  and  pallia* 
tioQi ;  as  lmo»  That  they  detested  the  repub- 
Hicatt  {Mirty  ia  England,  who  were  for  toully 
diaoging  the  monarchy :  But  they  were  con- 
tent .to  have  had  him. limited  to  have  followed 
th«ar  counsels.  2do,  Tbat  Mr.  Robert  Mar- 
line  was  only  sent  down  to  stop  a  rising  in 
'  Scotland.  £kit  it  appears  the  reason  was,  they 
liad  not  ye(  fully  concerted  witb  England,  and 
Ihey  fieitt^  to  marr  the  design  by  too  much 
precipitation  and  liaste;^and  yet«  when  Mr. 
Robcit  ra^uroed,  be  reported  tbat  he  found  the 
country  in  such  a  temper,  thai  very  little  woiiM 
Jfiindle  ibe  fire.  3tio,  Tliat  all  they  spoke  was 
OB  remote  acppositions  and  cautions,  and  was 
inamedkitely  rejected  as  unfit,  and  more  con- 
aonaot  to  popish  Jesuitical  printnples  than  to  the 
lAsuists  and  divines  of  the  reformed  religion ; 
*^but  under '  such  a  dangerous  pretended  co- 
vert as  this,  all  the  treason  of  the  world  may  be 
hatched  and  can-ied  on. 

'*  The  sentence  was  accordingly  executed  in 
the  afternoon ;  so  tbat  .there  was  not  above  five 
hours  between  bis  sentence  and  bi$  death,  which 
vrm  mnch  complained  of;  but  the  holy  days 
of  Zuile  apjHUeching,  they  would  not  dviay 
bim  till  they  were  ended  ;  and  their  reputation 
ia  discovering  this  Scots  plot  was  much  con- 
cerned in  iindinijf  hhn  guilty  of  it ;  for  if  that 
bad  miscarried,  it  would  have  made  the'pemile 
believe  it  was  but  a  sham  forged  plot.  His 
marfying  Johnston  of  Warri^ton's  daughter 


patting^  his  oorfeqwndeala  here,  and  4h^  aan» 
dates,  in  readiness  to  assist  theUte  ctit  of  Ar«  * 
gyle;  and  after  the  said  Mr.  Bailbe  bad en« 
gaged  many  of  bis  countrymen  in  Bngbiildyand 
bad  assured  bis  ^correspondents  here,  tbat  the 
English  were  resolved   to  -aecKide  bis  royal 

first  alienated  liis  mind  fVom  tbe  gofenDBeif ; 
tbeu  he  having  rescued  bis  brother  ta-law  fllr. 
James  Kirktoo,  an  outed  minister,  from  captaia 
Carstairs,  by  drawing  his  sword,  he  was  fiaei 
in  1000^  steriing,  and  imprisoned  for  it;  but . 
he  got  his  fine  remitted.  The  begiooing  oF 
discontents,  though  small,  velif  cl)c^hed,w3l 
transcend  aJl  bounds,  and  keep  no  meafipre.-^ 
Ue  died  regretted  by  man^ » and  with  maeh  !»• 
solution. 

<«  What  Carstairs  and  tbe  rest  have  said,  it 
but  an  imperfect  narrative  of  Ibis  plot ;  for  they 
have  conceal^  many  circumstaxioeaof  it,  ami 
told  no  more  than  w  hat  was  squeezed  oat  if 
them  by  special  i&$«rrogators,  torture,  and  few 
of  more ;  but  sober  persons  do  not  doubt  thil 
these  foolish  rash  thoughts  of  windiuji;  them- 
selves into  tbe  government  were  in  their  heail% 
though  a  thing  very  impracticable.— 7— There 
were  some  doubles  of  a  apeech  he  had  wnttea, 
spread  afler  his  death,  witb  the  matter  wbereof 
our  statesmen  were  very  displeased,  and  were 
willing  to  give  bis  lady  bis  four  quartos  ta 
bury,  if  she  could  suppress  and  bripg  in  all  the 
copies  of  it,  tbat  it  might  not  fly  aLroad ;  yet 
o^aers  thought  this  was  the  high  way  to  set 
6urioaity  on  edge,  to  search  for  and  propaleit. 
But  the  reputation  of  our  governors  lay  deeply 
at  tbe  stake,  in  convincing  tbe  world  of  tM 
truth  and  reality  of  this  plot  discovered  kj 
them ;  so  they  were  hugely  concerned  to  ob- 
viate any  thing  that  seemed  in  the  least  to  ia* 
fringe,  mvalidate,  or  take  trj  the  credibility  of 
tliat  plot  in  tbe  minds  of  tbe  people.  | 

'<  This  is  now  the  less  necessary,  seeing  hit 
trial  is'  since  printed  by  order,  with  the  key  of  \ 
the  plot,  and  an  account  of  the  late  disooveriee 
and  deciphering  of  tbe  conspiracy  against  die 
king,  compiled  by  Tarbet  Clerk-r^^pster:  bot 
this  abbreviate  of  bis  trial  was  written  by  me 
before  the  trial  was.siven  in  to  the  press. 

^*  Eodem  die.  After  Jerviswood's  executioo, 
tbe  privy  council  met,  and  oonveened  befoce 
them  eleven  of  tlie  CUdeadale  gentleaoen,  mea- 
tioued  4tb  December  current,  viz.  fiaaBin-' 
ty  ne  of  Corehouse,  Stewart  of  Allanton;  Stjevart 
ot  Walwood  bis  brother,  Kennedy  of  Cloebon, 
Hamilton  of  Ualcrai^,  Haoaiiton  of  Oveitoa, 
James  Young  of  Liobank,  Cbaad>erlain  of 
Evandale,  Sec.  Tbe  bbel  was  for  tbeir  aooes* 
sion  to  Pentland-biIl».or  Bothwel-bri^e  rebel* 
lions,  or  their  resetting  s^icb  as  were  there,  or 
contributing  money  for  rebds,  or  harbounoi^ 
non-conformist  nubisters,  who  preached  or 
prayed  in  tbeir  bouses ;  or  aending  money  tp 
Argyll  or  refusing  to  take  tbe  oaths  of  alie- 
gianoe  and  supremacy,  &€.  Tbe  king's  adro- 
cate  having  dechtred,  that  be  restricted  tbe  libel 
to  an  arbitrary  punisbinent,  be  referred  it  ta 
^tbeir  oatha;  wbeivoii  tbey  having  deponed,  an4 
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I  thereby  to  mef^nnge  tfMin  to  eoBCor  in  the 
mm!  rebettioD,  aud^esdoaioa,  be  fle#  to  that 
falflrbt,-  thftt  he  did  partiealflEriy  and  clottlT 
omrrespoBd  whil  Mr.  Robert  FergmoD,  nr 
Thonas  ArraBtrong,  coloiiel  Ramsey,  aiid 
•  ■■  Wakot,  who  were  accetoory  to  that 
horrid  part  ot*  the  conspiracy,  which  was  de- 
i^ed'awdiist  the  sacred  life  of  his  majesty, 
aod  the' life  of  his  royal  big^hness,  and  did  sit 
up  sereral  nights  with  them,  oonoerti]i|r  that 
WBody  massaeer ;  at  least  the  said  Mr.  Robert 
Baillie  of  Jerriswood  was,  and  is  guiltv  of 
haring  eorrespmideooe  with  tfie  kiteeari  or  Ar- 
gy  le,  and  Mr.  William  Veitoh,  declared  traitors, 
•ad  of  being  art  and  part  of  an-coiwpincy,  for 
asBiBliBi^  of  these,  who  were  to  rise  in  arms 
a^minstliia  sacred^esty,.and  for  exclosion  of 
his  royal  brother,  and  of  oonceaKng  and  not 
Tevealmg  the  aeosssion  and  proposab  of  others 
for  that  effect.  Wherethrow  he  has  com- 
miCtedy  and  is  guihy  of  the  orymes  of  htsfh^ 
txeaaeo,  rebeilton,  and  others  aboire  specified, 
and  is  art  and  part  of  the  samine,  which  beioff 
feond  by  ane  assize,  he  ought  to  be  pnni^h^ 
with  forfoulttiie  of  life,  land,  and  goods,  to  the 
terror  of  others  to  commit  the  like  hereafter. 

His  Majesty's  Advocat  produced  an  act  and 
warrand  tirom  the  lords  of  his  miyesty's  most 
bononrable  priTv  council,  for  pursuing  and  in- 
sisting  againrt  the  said  Mr.  Robert  Baillie  of 
Jerviswood,  whereof  the  tonortbUows.  £din- 
burgfi,  the  twenty  two  day  of  Decpjnber,  one 
thOBtond  six  hundred  ancl  eighty  four  years : 
ike  lords  of  his  raaiesty's  privy  council  do 
hereby  gire  order  anj  warrand  to  his  majesty's 


adfocat  to  pursue  a  process  of  treason  and 
forfooltare,  before  the  lords  of  his  lyaiesty's 
justiciary,  againatMr.  Robert  Baillie  of  Jervis- 
wood,  to  morrow  at  two  o'cl9ck  iT  the  after- 
Doon  preoeisely,  and  the  said  lords  \  i  hereby 
riNjuire  and  command  sir  George  Lockhart  of 
Camwath,  and  sir*  John  Lauder  advocats,  to 
concur,  and  assist  in  the  said  process  with  bis 
nuuesty's  advocat,  from  the  inteoting,  until  the 
end  thereof,  as  they  will  be  answerable  upon 
tbeballii^eaiice.  '  j^xtractby  me. 

Sic  ntlftcribilury  CoUN  Mackenzie,  C.  8.  C. 

Pvrsif^s.— Sir  George  Mackenzie  of  Roah- 
aagfa,  our  sovereign  loni's  advocat. 

&r  George  Lodcbart  and  sir  John  Lauder, 
advocats. 

Fro€unUan  m  Defence. — Sir  IHitridc  Hume, 
Mr.  Walter  Fringle,  Mr.  James  Graham,  Mr. 
WilL  Pletdier,  and  Mr.  William  Baillie,  ad- 


The  ^annals   proenmtoss  pvoduoed    ane 
ae^ofhis  m^esty's  priry  ooudoII,  in  their  fo« 
whereof  the  the  tenor  follows.    Edin- 


rcfuaed  theldog's  ecclesiastic  supremacy,  they 
were  fined  two  of  them  in  1S,000  merks,  James 
YouQg^is  10,000  meriks^OTerton  in  9000  merks, 
and  some  of  them  in  5(000  merks,  and  others  in 
8O0O  mciln,  and  two  of  them  sestUr  the  plan- 
tolkms^be^def  theorfioe  ;  and  all  of  than  to  lie 
ia  priwn  litt  tbey  pay  thai." ' 


^  ,  Hie  tw  euty  ^brd  of  Decefxiber,  *od9 
thoosuid  six  hundred  and  eighty-four  years ! 
the  lords  of  htsmmesty's  privy  oouncihhaving 
considered  ane  address  made  to  diem,  by  Mn 
Robert  Baillie  of  Jenriswood,  now  mdited'at 
the  instance  of Siis  majesty's  advocat,  before 
the  lords  commissioners  or  justiciary,  of  trea- 
son, do  hereby  require  and  command  sir  Pa-* 
triok  Hume,  Mr.  Walter  Pringle,  Mr.  James 
Graham,  Mr#  JYflliam  Pletoher,  Mr.  Jamea 
Falconer,  Mr.  William  Baillie,  advocats,  to 
consult,  compear,  and  debate  for  the  petitioner, 
in  the  process  of  treason,  mentioned  in  bis  ad* 
dress,  viithout  aoy  hazard,  as  they  will  be  a»«  , 
swerable  at  their  peril.    Extract  by  me. 

Sic  tmbicrihitupf  W  iluam  Paterson,  C.  8.  C« 

After  reading  of  the  Inditement,  the  lord  jus* 
tioe  general  required  the  pannal  to  make  answer 
thereto.  « 

The  saul  Mr.  Robert  Baillie,  pannal,  pleaded 
Not  Guilty. 

Mr.  Walter  Fringle^  advocat,  as  procurator 
for  the  said  Mr.  Robert  Baillie  of  Jerriswood, 
Pannal,  alleadges  that  be  ought  not  to  pass  to 
tbe  knowledge  of  an  assize ;  because  he  ha4 
not  got  a  citation  upon  fyfteen  days,  or  at  least 
on  a  competent  time,  which  is  usuaK  and  ab- 
solutely necessary  in  all  actions,  and  much 
more  m  criminal  pursuits,  especially,  seeing,* 
if  a  comjpetent  time  be  oot  allowed  to  tbe  pan- 
nal, he  IS  precludit  of  the  benefit  of  an  ^xcuN 
pation,  without  which  he  cannot  prove  his  ob- 
jections against  witoesses,  or  assyzers,  or  any 
other  legal  or  competent  defences ;  and  by  tM 
late  ajDt  of  parliament  concerning  tbe  justioo 
court,  all  panuals  are  allowed  to  raise  i>recepti( 
of  exculpation,  and  thereupon  to  cite  witoesseo 
for  proving  the  objections  ajnunst  witnesses, 
and  assyzers,  which  necessarily  presupposeth, 
that  a  competent  time  must  he  allowed  to  the 

Cial  to  execnt  his  diiigenoe,  or  otlierwise^ 
is  it  possible  he  can  prove  a  defonce  of 
alibi^  or  any  other  just  defence  ?  And  as  this  im 
most  consonant  to  that  clear  act  of  parliament^ 
and  to  material  justice,  and  to  tbe  rules  of  hu-' 
manitv ;  so  this  point  has  been  already  folly 
and  often  decided,  and  lately  in '  the  case  of  one 
Robertson,  in  July  1673,  tbe  instance  wheteof 
is  given  by  his  maiesty's  advocat  inliis  book 
of  criminals,  and  title  of  libels,  where  tbe  lords 
found,  that  albeit  Robertson  got  bis  inditement 
in  prison,  yet  he  behoved  to  get  it  upon  fyf- 
teea  days. 

His  MafettyU  Advocat  oppoos  theeoDslaal 
tract  of  decisions,  whereby  it  is  found,  that  a 
person  incarcerated  may  faietried  upon  tweiitjfi  , 
tour  hours ;  and  the  late  act  of  parliament  m 
only  in  thecase  whereasammonaorhbelbto 
be  raised ;  but  here  there  is  no  libel  o«  sum- 
mons, but  only  an .  inditemeut ;  taor  Vas  any 
exculpation  sought  in  this  case,  before  tbetriait 
which  is  the  case  provided  for  by  ad  of  paiiin- 
ment 

The  loid8,Jiifltioe  Genara],JoitioeClerk,s[nd 
"       *    f,icpeltbaditeqi^ 
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ID  Kspeol  tbe  pumal  ift  ft  priioii«r,  aad  that  it 
Bas  bSen  tbe  consUnt  custom  of  th«  court,  and 
that  tbe  paonal  made  no  former  ap^ication  for 
m  exculpation. 

At  Poirick  Uutne  fbr  the  oanHal  aHeadgfes 
(bkvays  denying  the  libel,  and  whole  members 


and  oualificfttions  thenH>f,)  that  in  so  far  as  tbe 
Kbd  18  founded  njion  bak^oring,  maintattiiiig, 
and  intereommnmog  with  the  iienons  men- 
ttoned  in  the  ditfay,  the  |mnn|il  ought  to  be 
ateoylzied,  because  it  Is  res  hnctenus  judkatoy 
hebaYiDg  been  formerly  pursued  before  tbe 
terds  ot  his  majesty's  privy  council  for  the 
same  crimes,  and  iioed  m  a  considerabfe  sam ; 
and  therefore  that  crime  cannot  now  be  made 
nae  of  aa  a  ground  of  treason  a^nst  the  pao- 
nal. 

His  Majutys  AdPtcat  oasiw«»  that  he  re- 
•tricta  his  libel  to  the  pannaPs  eoteriiig  in  ^ 
iMNMipiraisy  for  raising  rebellion,  and  for  pro- 
curing money  to  be  sent  to  the  late  earl  or  Ar- 
ffyle,  for  carrying  on  the  said  rebellion ;  and 
tor  concealing,  and  not  revealiog ;  neither  of 
Vhich  is  referred  to  his  oath ;  and  conse(|uently 
was  not  res  judicata,  there  being  nothmg  re- ' 
ferred  to  his  oath ;  but  bis  converse  and  cor- 
ramndence  with  some  ministers,  and  others 
within  thekingdbm,  and  his  0¥m  gardiner,  and 
bis  writing  letters  to  my  lord  Ar^yle ;  and  op- 
pons  the  decreet  of  council  itself,  and  restricts 
the  fibel  to  aE  the  crimes  not  insisted  on  in  the 
decreet. 

Sir  Pairiek  Hume  replies,  That  as  to  tlie 
•ttraapanding  with  the  late  eari  of  Argyle  at 
any  tima.mnce  his  ibrfamltnve,  was  expresaly 
proponed  aa  an  interrogator  to  the  pannalinthat 
pnrauit,  at  hia  nug^ity^B  advoeal's  inatanee 
against  him,  before  the  luvds  of  hia  m^esty^ 
priry  oounol,  and  that  not  only  his  own  cor* 
BMpondenoe  by  htmaelf,  but  also  by  major 
Halms  Mr.  Carstares,  Robert  West,  Thomas 
Shephesd,  Biohard  RumboU,and  coloiieLRmD* 
wy,  as  tbe  interrogator  bears,  aa  appears  by  a 
daiiUa  of  the  ae^  of  council  written  by  the 
alefk  of  canneii's  aerrani,  and  is  ofiered  to  be 
ptonsn  by  my  lord  adirocat'a  oath :  and  as  to 
any  eonesnaadency  with  Mr.  Veiteh,v  it  is  not 
iratofwH,  smoa  he  was  not  deekwed  rebel. 

Sir  John  Lauder  for  his  majesty's  interest, 
answers,  that  be  oppons  the  decreet  of  privy 
teuncD,  where  no  such  intenx^tor  was  put  to 
the  pannal  ^  and  tbe  decreet  must  make  more 
fiuth  than  any  pretended  scroll,  and  cannot  be 
taken  awby  by  hia  muesty'a  advocat's  oath, 
to  hii  as^iatty's  pr^udice :  and  for  Mr.  Wa« 
liana  Veitoh,  he  stands  axpnsriy  ibrianrit  in 
Anne  1667,  and  the  doom  of  fbdimltare  ia 
miified  h&the pariiament  1669. 

Sir  Patrick  Bume  oppons  the  reply.  That 
as  to  the  con«6ponding  with  Mr.  veitoh,  it 
does  not  appear  that  he  is  the  person  men- 
tioned ill  m%  act  of  parliament ;  and  albeit  he 
were,  as  he  is  not,  he  having  thereafter  come 
|MBito8ootland,all  the  ponisiinMntinflieted 
Xin  nilMn  wiilfar 


tbepain  of  daatby  which  did  taUeffany  hnm 
pnmshmeat ;  and  it  was  no  crime  in  any  per* 
son  to  interconunnne  with  him,  espaoiaUy  is 
another  kingdom  ;  and  by  the  late  act  of  coini<> 
dl  in  Anno  10B3,  even  the  conversing  and  m^ 
tercoranuming  with  dechuned  traiton,  is  M- 
stricted  to  an  arbitrary  punishment. 

His  Malestft  Advocett  oppons  the  standing 
doom  df  mrfaultore  against  Vehcb,  and  Hie 
proclamation,  or  net  of  council  itself. 

The  lords,  JHstke  general,  jualwe  dcik,  nod 
commissioners  of  justiciary,  having  consi- 
dered tbe  libel  pn^ed  hj  his  nu^iesty^a  nd^ 
vocat,  against  Mr.  Bobert  BayUe  of  Jertin* 
wood,  with  my  lord  advocat'a  dedaratton, 
whereby  be  restriois  tbe  same  to  the  ^crinaca 
not  insKted  on  in  tbe  decreet  of  council  for- 
merly pronounced  against  the  panmd:  they 
find  the  same  relevant  as  it  is  restriclad,  to  infhr 
tbe  pain  ot'traasoa,  and  remits  the  Same  to  Ih* 
knowledge  of  tiie  asaize,  and  repels  the  nm* 
nant  deteaces  (Moponed  lor  the  pannaj,  in  re* 
spect  of  the  decreet  t^oonneil  prodnced,  bear* 
iug  no  such  thing  as  is  ailedged,  and  of  the  «|4 
sarers  made  by  his  uM^fesly'sadvocat  thoieto. 

Assna. 

The  earl  of  Strathmore. 

The  earl  of  Belcarras. 

Sir  Qeorge  Skeen,  provost  of  Aberdeen. 

Bbr  James  Fleming,  kUe  provost  of  £din- 
burgh. 

Sir  John  Ramsay,  of  Whitehill. 

Adam  Hepborn,  of  Humby. 

Andrew  Bruce,  uf  fiarleshall. 

John  Stdart,  tutor  of  Alpin. 

A  lexander  M  iln ,  of  Camn . 

Mr.  James  £Kes,  of  Steohopsmilns. 

Sir  William  Drummond,  or  Hatthomden. 

Major  Andretr  White,  lieutenant  of  Edin- 
burgh Castle. 

Mr.  David  Graham,  sherNT  of  Wigtoun. 

CoMn  Mackemde,  collector  of  Ross. 

David  Bmnet,  merchant. 

.  The  assize  lawfidly  sworn,  na  ol^fedioii  of 
thciaw  in  the  contrary. 

His  MafutyU  Advocat  fbr  probation  ad- 
duced tbe  witnesses  and  writs  Sfi>rementit)ined  \ 
and  nrst, 

Wdter  earl  of  Tarns. 
.  Sir  PafrtcftiTusie  procurator  for  the  p«nnal» 
olgeetsagninsttheearlof  Terms,  thai  he  caiinoi 
beawitoess,  because  be  is  *  aodus  et  partieapn 
i  crimikua  $'  and  it  ia  clear  by  tiie  94i  chap.  - 
Stat.  9,  Rdb.  1,  ooneennng  these  that  are  «x» 
dudadfinmbmnff  that  'Sooia 

*  et  nutunpes  eynsdem  eiunnis,  vel  mcaiisc* 
<  ratiet  vincnlatl,'  cannot  bear  soitiniooy  t  as 
abn^  the  eaii  of  TSrraa  being  ppaaentiy  under 
aninditemflntofhigil  treason,  and  nttdsr  tfan 
impwsskmsof  ftar,  and  dnih,  no  psMOD  \m 
biseinsnniBtattses'CanbendadMdai  ' 
is  not  only  dear  fmm  the  i 
from  the  common  tasr. 
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•a  •zceplMB  tern  that  ritkf  both  b^tkecom- 
aoD  fewt  and  enn,  tb'at  in  tiie  cnme  of  lew 
m^ettiey  and  etpeciatty  that  branch  Uieieof 
which  #«  caU  a  oonsuraoy,  *  iocina  criminia' 
nMjr  he  a  witDcsB,  and  wfaioh  ia  iatfoduoad  Tery 
reaaonaUy  by  lawyare  to  secnre  the  common 
jalerert  dr  mankind,  which  ia  the  chief  of  all 
intcreata  ;  and  becaaae  oonaphracica  cannot  be 
atherwaya  proved,  and  not  to  allow  thia  manner 
of  probation,  were  to  allow  treaeon,  sfaice  no 
OMB  can  prove  a  plot,  hat  he  that  la  upon  it-; 
and  how  can  a  man  object  againat  him  as  a 
mtneaa,  whom  hhnaelf  tnuted  with  hia  life, 
Ina  ftntane,  and  their  common  plot  f  Nor  ia 
the  intenting  of  the  libd  any  otnmger  qualifi- 
catioo,  ainoa  every  man  that  ia  *  aociua  crimi* 

*  nia,'  ia  under  the  same  impreaaion,  and  it 
wayld  rather  aeom  the  greater  and  nearer  ap* 
fnfaenaionB  a  man  haaof  death,  he  wiH  be  the 
iMreamcereandfiuthfol;  nor  haa  the  earl  of 
Tama,  nor  did  he  ever  aeek  any  seenrity,  in 
avAer  to  hia  deponing.  And  ttHihaa  hBcn 
raiHlaiifly,^and  latlie,  oonfbrm  to  the  com«|M» 
law,  aa  nay  ha  aeen  in  the  himdreda  of  dUw- 
ttonavetdownhy  Ifaaeard,  de  Probatiombna, 
iwL  4y  condaa.  1318.  Nam.  91,  and  the  cen- 
tMvy  citatiena  prove  only,   that  regularly 

*  aadaa  orimmia'' cannot  be  a  witneaa. 

Sir  Patrick  Hume  repliea,  That  the  statutes 
of  Robert  the  first  is  opponed,  and  '  non  eat 

*  diadnguendum,  ubi  lex  non  distinguit ;'  and 
not  only  was  he  '  sodus  crimioua,^  which  is 
acknowledged,  but  he  is  *  incarceratas,*  and 
Wingmider  an  inditementof  high  treaaon,  and 
Ifeaa  thrown  himself  on  the  king's  mercy ;  and 
it  is  not  proper  he  ahouM  be  a  witnesa,  seeing 
he  ia  in  die  king^  mercy,  who  may  give  him 
hia  lilb,  or  not ;  and  there  was  never  a  person 
in  theae  drcumatances  that  ever  waa  admitted 
«  wicneaa. 

Hr.  Walier  fringle  adds.  That  the  earl  of 
Tanras  ia  not  only  in  the  case  of  a  person  who 
ataoda  indited  fi)r  high  treaaon ;  but  must  ba 
k»oked  upon  as  a  person  condemned  for  the  aaid 
moae,  seeing  he  fully  and  amply  confeat  the 
crime ;  *  et  oonlaasns  habetur  pro  convicto,' 
and  never  an^r  lawyer  asaeited,  That  *  dam- 
*•  oatna  criminia  \nsK  Majeatatia'  oouU  be  ad* 
ttiitted  afta  witneaa;  anduereia  nothing  mora 
clear,  thaa  that  by  the  common  law,  v$i  tho 
law  of  all  natiooa,  thk  ol^jectioD  ought  to  be 
.  aoatained  ;  for  the  dvil  law  ia  clear,  kg.  11» 
cod.  de  teatibuav  &Bd  Hatheus  in  hia  title,  de 
Pkohationibna,  can.  de  Testibua^  doth  aasert 
M9tivBe^  that  the  cryme  of  leae  mayfgtie, 
Aereaie,  and  ganendly  all  theae  crjrmea,  'q^ 
'  aioe  aooiia  non.  posaantfiicile  adinitti,'  are  not 
enacted.  And  he  aa^srts,  thai  the  Uiwyera, 
▼iz*  Gomeaiua  and  Dedanua,  who  ace  of 
aflMflaer  opinion,  do  apknowUdga,  *  jiominatiim^ 

*  i  reo  damnaiyrtum  noa  eaae^^and  that  they 
CDBtravari  only,  *  Aa.nomittata>  rei  aitiadieittoi 
'  aaiSrimia  ad  tonjiendiim  pominatiun  ?' 

tir  Oanrge  horMarf  rcMita,  and  OMonr 
«iaaMi«r»«ii«i#aryi»libirilad,  heiog  a 


of  taaaaon,  whieh  of  ib  fimm  im- 
Mmaaagad  and  oarriad  aa  by  aecreeitt 
and  contrivance ;  and  which  ia  onljr  knowq  tik 
the  oomplioca  of  the  trraaon,  and  which  cannot 
be  committed  <  aiaa  aooiia.'  The  kwa  of  this 
kingdom,  and  of  all  nattona,  do  allow  *  aoek» 
*•  cnminia'  to  be  <  teateahabilea ;'  and  not  an^ 
are  they  admitted  in  the  case  of  saoh  oo^iura-' 
tiona,  bat  goaaraUy  '  in  oatmibos  oriminibiui 
<  exeoptia,'  amoogst  which  the  criasa  of  Par* 
duoUion,  awl  leae  mMeatio  in  the  chief ;  aiMl  ih 
ia  abadntaly  impaaaiblo)  that  pksta  and  oa«* 
eviratMBa  of  tvaaaan  can  ha  otherwmya  proven* 
than  •  per  aodoa,'  and  each  aa  are  « partidpear 
'  crindnia,'  and  which  is  the  eamman  opimaa 
of  all  kwytrs,  aa  may  appearW  Faiin.  Qmuft^ 
45,  and  the  anthoritiea  died  by  aim,  and  whiolk 
ia  tho  inviolaUa  praetiqvaof  thahiiMidom :  anA 
aa  to  that  pitaaiiea,  that  tho  earl  of  Tarraa  it  < 

anhaaitlad 


aato 


idara  proeaaa  of  treaaon,  and  haa  i 
hia  aaajaaty'a  moMy,  and  thai  > 
*•  habelorpro  oonvioio,'  it  ii 
mitra  no  more  than  that 
<Buma,' and iaatiia habile 
juration  of  treaaon,  *  aocioa  < 
thntitiaaeknowletod,  orpoaven, 
under  the  haaard  of  proeoaa,  or  earn 
whiohlawragaiidanotinragaidafth*  i 
involved  in  the  naiaiuoftho  crime,  that  eilhar 
witneasea  <  neqoaaota,  no^M  hahitu/  eaD  h» 
preaent ;  ao  that  the  oli)eetu«  amemta  to  «• 
leaa  than  that  coi^orationa  of  treason  caaaoC 
at  all  be  proven  :  and  as  to  the  law  cited  from 
the  majestic,  It  imports  ao  more  than  that  tha 
objection  ^regulariter  proce^t,*  in  Crimea^ 
which  of  their  own  nature  are  not  <  per  difBcilia 

<  probatioois,'  and  are  not  '  inter  criraioa.  ex- 

<  cepta,'  such  as  the  cryme  of  conspiracy  ani 
treason  is. 

Mr.  Wmiam  Fletcher  oppona  the  objection^ 
and  reply,  and  further  adds»  that  albeit  *  Crimea 

<  besoe  Iflajestatis'  be  reckoned  '  inter  crimiaa 
*  excepta',  and  ao  have  some  privil^e,  aa  to  tha 
GualificatioQ  of  witnesses ;  yet  it  cannot  b^ 
denied,  but  there  are  some  ol^ectiona  compe- 
tent against  witnesses  adduced  for  proving  con- 
apivaeiea,  and  twaaon  -,  '  varbi  cMsa,'  tel  a 
witneaa  ia  a  capital  enemy,  or  that  heii^aidi 

pteaded,  beiag  taken  OMnplanlle,  vis.  ffaatths 
eait  of  Tanaa  ia  net  only  *  aaciaa  onarima,*  hat 
aim,  that  haia «  pubfiaojodieia  reos,'  opanth* 
same  crime,  and  that  as  meantf  t»pfoeafea  hit 
mueaty's  fiivoar,  he  haa  aubmitted  himaalf> 
and  come  in  hia  mi^eaty'a  roercT>  bv  an  ac^ 
knowledcment  of  the  cryme,  before  the  &tof  * 
citation,  ne  ia  obnoxioua  to  a  moatjuatol^ecdoa| 
vb.  That  he  u  «aah  pataatake,^  and  by  tha 

■■iiMiwwnii  ttmA  mini  fiiMi  iiii     Wm  K&  ^md    i  il i^B  to 

aaoananon  aaa  aonmaaMm,  aai  na  aaa  eanaaai 
now  ia  hiamajealy'a  hands  av  tfnt  heia  aot 
only  inthe  oaaaof  a '  woaeapftaaaa^*  hoi  ia  tbm 
oaae  of  a  witaeaa^  who  daaa  abaohilely  " 
upon  hii  niyealy*B  adv^oeaf^  the  navaoar ; 
aaa  privaaa  aoeaaereoMaotamlaeebaa 
to  'be  wilaeaBcp»  beeanae  they 
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te  len  ought  a  iritnen  to  be  adduced,  wbo 
Aot  only  depeMbyMlo  kis  estate^  but  as  to  bis 
life  ;  and  the  bw  gives  a  Terv  good  leasoo,  and 
which  ia  mentioned  by,  PauTuii,  lib.  1.  recepta- 
TCm  aenteotiaroni,  cap.  18.  parag.  u\t  in 
these  words,  *'  Do  ap  oonfessus  non  est  budien- 
•  dus  ut  testis,  ne  aUenam  sa]atem  in  'dtihium 
«>  deducat,  qui  de  sua  desjieravit'  And  as  to 
Ihe  pietence  thata  ooDJuration  is  aerime  so  oc- 
cult, that  it  must  either  be  proreo  by  such  wit- 
'ftesseS)  or^otherways  the  guiHy  person  wUI 
escape :  It  h  answered,  That  in  this  case,  his 
Biijesty's  advocat  had  an  easie  remedy,  for  be 
might  have  pursued  the  uannal,  before  he 
pursued  the  witness;  and  the  terror  and 
apprehension  of  the  event  of  a  process  for 
Ircaaon  cannot  be  constructed  othetways,  than 
to  have  influence  upon  the  deposition  of  the 
witness :  and  as  to  ihe  citation  out  of  Farina- 
cms,  it  is  only  in  the  case  of'  sooius  criminis;' 
Wtwhenhecoitiesto  tveat  de  teste  accusato 
«d  caroevala,  Quest.  56.  aiticnio  quarto,!  he 


aays '  Regula  sit  in  accusato,  o  nod  is  pendente 
^  aocusatione  a  testimonio  repellitur.'  And  b^ 
the^scond  rule  of  the  same  article,  he  says^  it 
ka  principle*  quod  caroeratus  testimonium 

*  ferro  prdhibetur  i'  and  begires  this  reason, 
«  quia  pTflBSumitur,  quod  &lsam  lestiliioninm 
^  dieeretpro  aliono,  <|oi  ei  promiserit  se  liberate 
<  a  nncuw,'  and  limits  this  rule,  that  he  dinst 
ba '  caroeratus  prc^ter  crimen.' 

tSir  Patrick  Hume  adds,  That  it  is  a  certain 
principle,  that  any  person  that  is  guilty  <  in  • 
'famia  juris,' cannot  be  a  witness,  no  more 
^baa  a  person  that  is  convict  and  condemned  of 
treason,  and  if  be  were  convict,  and  condemned 
of  treason,  he  could  not  be  a  witness,  even  in 
the  case  of  treason  :  so  neither  can  the  earl  of 
Tarras  in  this  case  be  received  a  witness,  for  be 
heiqg  seduced  a  witness  after  he  received  his 
indictment,  and  confessed  ihe  '.time,  is  equiva- 
lent, as  if  he  had  been  actually  convict ;  and 
whatever  may  be  pretended,  that  \  testes  in- 

*  fiunes'  maylbe  admitted ;  yet  it  wu  never  as- 
serted by  any  lawyer,  that  a  person  convict 
of  treason  can  be  admitted  a  t^ess. 

Nota,  That  the  earl  of  Tarras  deponed  no- 
thing agauist  Jerviswood,  but  what  the  other 
two  witaesses  depofied  against  himself  beibre 
the  tryal,  and  npos  which  thereafter  they  be- 
mg  renewed,  the  earl  was  Ibrefeulled,  so  that 
there  oould  be  no  ground  of  suspicion  from 
has  drcumstancsa. 

'  The  Lords  repelled  tUe  objection  against  the 
eail  of  Tarmi,  and  ordain  him  to  be  received  a 
witness. 

Wuiier  Eari  of  Thrroi,  aeed  forty  yeais, 
manied,  purtfed,  Jtnd  sworn  (  bemginteiTogat, 
if  about  the  time  thatpir  John  Codhnn,  and 
commissar  Monro  got  their  commission  from 
Ike  Carolina  company  for  London,  the  pannal, 
|fr«  Robert  Baillie  of  Jerviswood,  did  not  de- 
.  flaathp  deponent  to  speak  to  commiasar  Monro, 
tp  try  if  he  could  ^ et  him,  the  said  pannal, 
«|Uted  to  theft  comBMOiioPi  deponef  affirmative. 


Being inierregnt,  if  thesaid  JervisirBod,  die 
pannal,  did  not  teU  the  deponent  that  be  m 
resolved  to  go  to  London  however,  apoa  Ms 
ovn  expencea,  and  that  his  and  their  going 
about  the  Caratina  business  was  but  a  preteiiGP, 
and  a  blind ;  but  that  the.trae  design  was  to 
push  forward  the  people  of  Engkod,  who  coold 
do  nothin|[f  but  tajk,  to  go  more  effectnallj 
about  tbeir  business,  depones  afllnnative.  De- 
pones, That  the  nannal  did  settle  a  oomijpia. 
deuce  with  the  deponent,  wbeieby  be  was  to 
give  hn  account  to  the  deponent,  of  what 
should  pass  betwixt  the  country  party  in  Eh- 
land,  and  tbe  Scotsmen  there :  Aad  s»  tbe 
oiher  hand,  the. deponent  was  to  write  to  hsn 
what  oocurvad  here.  Depones,  Tluit  the  pan- 
nal did  say  to  the  -deponent,  if  tbe  kbg  woold 
suffer  tbe  parliament  of  Englap]  to  at,  and 
pass  the  bill  of  sedosion,  that  that  was  lbs 
only  way  to  secure  the  Protestant  rdigian. 
J[>epones,  That  tbe  pannal  aaid  to  him,  tbattbe 
king  might  be  induced  to  do  so,  if  the  pailit-' 
ment  would  take  sharp  or  brisk  measufes  wilh 
him,  or  the  like.  Depones,  These  words  wcr 
spoke  to  him  by  the  pannal  since  tbe  holdiaf 
of  tbe  Ust  session  of  this  cnrrent  pariiaoMSt; 
and  beforo  tbe  pannal  and  oomnns«ar  Mono 
went  for  London.  ]>eponcs.  That  after  tbe 
pannal  went  to  London,  ho  dkl  give  the  depo- 
nent an  account  by  letter,  that  things  wm  la 
great  disorder  there,  and  that  he  hoped  tbere 
would  be  effectual  courses  taken  to  remeid 
them.  Depones,  That  Mr.  Robert  Martin  M 
come  to  Mr,  Pringle  of  Torwoodlie's  boose  ia 
May  1683,  or  thereby,  and  brought  a  letter  t» 
the. deponent's  lady  unsubscribed;  bat  die 
deponent  knows  it  was  Jerviswopd's  baad- 
wnting,  wbo  was  then  at  London,  and  tbat 
,Mr.  Martin  told  tlie  d<2ponent,  that  tbiitfi  ia 
England  were  in  greiic  disorder,  and  liGe  to 
come  to  an  height,  and  that  tlie  cfHintry  party 
weroconsiderinpr  on  methods  for  secdno^  tbe 
Ph)te8tantreUg;ion.  And  that  Archibald,  some- 
tune  earl  of  Argyle,  was  to  get  10,000/.  stcr* 
lingj  whereas  30,000/.  sterliufi*  was  soof bt  hj 
the  Sco^en  at  London,  wh^h  was  to  be  lent 
over  to'fioiland  to  pToride  arms  ;  and  tbattbe 
late  earl  of  Aivyle  was  to  land  with  these  anas 
in  the  West- Highlands  of  Scotland,  and  tbst 
the  deponent's  fnend,  Jerviswood  the  panoal, 
was  to  be  sent  over  with  Che  tnoney.  Depones, 
ThatPhiliphangh  and  he  went  to  Gallowshieb' 
house,  were  th^  met  \vitfa  Polwart  and  Gsl- 
fowsbiels,  and  that  it  was  talked  amongst  tbem 
there,  that  in  case  those  in  England  should  rise 
in  arms,  tbi^  it  was  necesi^ary  in  that  case,  tbit 
so  many  as  could  be  got  on  the  bordeis,  sboeld 
be  m  a  readmess  to  deal  with  stragglers,  nod 
seize  upon  horses,  and  that  thereafler  tbfj  ' 
should  join  with  those  that  were  in  arms  on  the 
borders  of  England.  Depones,  That  in  die  ease 
foresaid,  it  was  said  it  was  convenient  the  casus 
of  Stirling,  Berwick,  and  some  other  strengths 
should  liS  seized  upon  ;  and  it  was  likewise 
spoke  amonffst  them,  that  some  persons  sbomd 
be  employed,  to  im^uire  what  arras  was  in  tbal 
ooittboy.  D^ooesi  Thit  it  wns  spoke  tbtPf 
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land,  and  that  tbe  cotnmisskm  vrt$  g^ranted  to 
Mr.  Kol)ert  Martin,  by  all  the  persons  present,' 
whereof  Jervis wood  was  one,  and  that,  there 
were  present,  the  lo*il  MelriJ,  sir  John  Cock- 
raiij  Cessnocks  elder  and  younger,  Mr.  William 
Carstares,  Mr.  William  Veitch,  Jerviswood, 
and  the  deponent ;  and  depones,  they  did  c6n- 
tribute  money  for  Mr.  Martin's  journey.  *  De- 

5 ones,  That  at  his  retom,  he  miceting  with  the 
eponent,  told  him,  that  matters  were  in  that 
conditfon  m  Scotland,  and  that  the  conntrey 
was  in  such  a  condition,  as  little  wonld  IdndU 
the  fire  in  order  to  the  rebellion.  And  this  is 
the  trnth  as  he  shall  answer  to  God. 

Sic  Sttbscribitur^     Alexakdek  Mo?5ro, 

LlNLtTHCOW,  I.  P.  D. . 

Jamet  Murray  of  Philiphangh,  agfed  30 
^ears,  married,  purged,  and  sworn,  {Hnodncei 
tour  leaves  of  depositions,  emittied  by  him  be- 
tore  the  lords  fif  the  Secret  Committee,  and  all 
written  and  subscribed  with  bis  own  hand, 
which  being  publicly  read,  in  presence  of  the 
justices  and  assize,  be  adheres  thereto,  in  all 
points,  whereof  the  tenor  follows.  Upon  the 
day  of  May,  1683,  upon  a  letter  from 
Mr.  Pringle  of  Torwoodlie,  I  came  to  his  bouse 
in  the  morning,  and  he  presently  led  me  to  a 
chamber,  where  I  found  Mr.  Robert  Martio, 
who  was  lately  come  from  London,  with  whom 
we  stayed  a  little,  ttnd  discoinrsed  of  the  news^ 
and  afoot  the  present  condition  'and  temper  of 
England,  and  m  particular  of  London,  which 
Mr.  Martin  said,  was  much  irritated  througfi 
some  attempts  npon  their  privileges,  either  as 
to  tlie  concern  or  the  shcrifTs,  or  their  charter^ 
but  that  all  honest  men  were  of  good  heart  and 
very  brisk  ;  and  after  some  general  discourses 
to  this  purpose,  Torwoodlie  and  1  left  hini  and 
walked  out  a  little,  and  he  told  me,  he  Was  ex- 
pecting the  earl  of  Terras  presently,  for  he  had 
sent  to  him  ;  and  Mr.  Martin  had  a  letter  t6 
him  from  Jerviswood ;  then  he  told  me  that 
there  were  great  matters  in  agitation  at  Lon- 
don, and  that  Mr.  Martin  bad  come  down  with 
a  commission  from  our  friends  there  (i  do  not 
remember  be  named  any,  but  that  I  behoved 
not  to  expect  he  wotlld  impart  bis  instrtictiona 
to  me,  for  he  was  to  communicate  thetu  only 
to  Polwart  and  himself,  at  least  for  these  shires) 
and  they  were  to  pitch  on  such  as  they  tfaongbt 
fit  to  intrust  witn  tbe  affah* ;  whereupon  he 
assured  me,  that  be  had  great  confidence  iu 
me,  and  his  kindness  td'me  obliged  bim  td  sen>l 
for  me,  ta  acquaint  me  that  matters  were  now 
come  to  a  crisis,  and  that  he  had  reason  to 
think  England  would  shortly  draw  to  arm^> 
and  stand  br  them,  'till  they  were  satisfied 
anent  the  bill  of  exclusion,  and  what  other, se- 
curity they  could  propose  for  tbe  protestant 
religion,  and  their  liberties;  and  that  it  was  no  ' 
P|rq|ect  of  any  inconsiderable  party,  but  a  de- 
sign through  the  kingdom,  and  that  many  of 
the  finest  men,  and  of  the  greatest  interest  and 
credit  there,  bad  adjustea  almost  every  thing 
necessary  for  the  purpose',  and  had  concerted 
matters  with  ovr  friends  there,  in  order  to  con'« 
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that  tbe  best  tioie  for  Argyle  was  to  land  in 
the  west,  when  there  was  a  stur  in  England 
er  Scotland,  or  words  to  that  purpose.  De- 
pones, That  every  one  desired  another  to  speak 
|e  such  particular  persons  as  they  could  trust, 
by  letting  a  word  tall  indii^octly  npon  supposi- 
tion, in  case  of  the  rising  in  England,  concern- 
ing the  affair  for  preparmg  of  them :  and  that 
he  was  toM-by  Philiphaiigh  thereafter,  that 
there  was  a  word  ahd  sijrn  to  be  used  amongst 
liiem,viz.  the^sicfn  was  by  loosing  a  button  on 
the  breast,  and  mat  the  word  was, '  harmony.' 
Depones,  The  pannal  spoke  to  the  deponent,  to 
advertise  Torwoodlie,  that  be  niigfat  acquaint 
Mr.  Williaoi  Veitch,  a  forfanit  travtor,  who  was 
in  Northumberland,  that  he  might  keep  him- 
self close,  and  be  on  his  guard,  lest  be  should 
beeatched  ;  which  was  since  the  pminal  was 
pritooer  in  the  Tolbooth  of  Edinburgh.  And 
this  is  the  truth,  as  we  shall  answer  to  God. 
Sk  SuBscribitur,        Tarras. 

LlNLrTHOOW,  I.  p.  D. 

Alexander  Monro  of  Bear-croHs,  aged  forty- 
five  years  or  thereby,  tolutut^  solenmly  sworn 
end  purged.  .  Depones,  that  ^e  earl  ot  Tarras 
eroposeu  to  the  deponent,  that  Jeiriswood  might 
be  made  one  of  tlie  commissioners  for  the  af- 
fttr  of  Carqlina,  for  that  be  could  not  safely 
stay  at  home ;  and  that  the  deponent's  answer 
was,  that  he  had  no  interest  in  the  affair,  and 
ao  oonld  not  be  a  commissioner.  De|N>nes, 
that  the  pannal  did  wait  for  the  deponent  at 
Wooller ;  and  did  go  alongst  with  him  to  Lon- 
don,  and  that  by  the  way  be  beard  bim  r^prate 
hn  own  hazard  and  othera,  because  of  Black- 
wood's sentence ;  and  that  he  heard  him  re- 
grate  the  hazard  our  laws,  and  liberties,  and 
ue  protestant  religion  were  in.  Depones, 
That  the  pannal  spoke  to  the  deponent  and 
ediers,  more  than  once  at  London,  for  getting 
of  money  from  the  English,  to  be  sent  to  the 
lite  earl  of  Argyle,  for  bnnging  home  arms  for 
the  eeid  earl's  use,  as  he  understood,  for  car- 
lying  OB  an  insurrtetion  and  rebellion  in  Scot- 
land. Dqpones,  Th&t  at  the  time  libelled,  in 
icrviswood's  diamber  in  London,  Mr.  Wilbam 
Veiteh,  a  forefault  traitor,  was  present ;  and 
Aet  sir  John  Cockran  did  at  that  meeting  ex- 
eressly  speak  of  money  to  be  sent  to  Argyle,  for 
bringing  home  arms  for  invading  the  kingdom 
of  Soo&nd ;  and  that  at  another  occasion  he 
heard'some  of  them  say,  That  there  would  be 
twenty  thousand  men  in  Scotland  who  would 
aarist  the  rebellion,  and  that  be  heard  sir  John 
Cockran  and  Jerviswood  speaking  of  it,  but 
eannot  be  positive  which  of  the  two  said  it. 
Depones,  That  at  the  meeting  he  heard  Jervis- 
wood apeak,  but  did  not  hear  bim  oppose  that 
trsasonable  proposal,  or  contradict  the  overture 
proposed  by  sir  John  Cockran.  Depones,  That 
Ifr.  Robert  Martin  was  sent  down  firom  that 
meeting  which  was  at  Jerviswood's  chamber, 
toSeo&nd,  to  try  what  the  people  of  Scotland 
woald  do  tbr  their  own  safety :  And  that  it  was 
vttdersSood  that  the  people  of  Scotland  i^ould 
pet  rise  'till  there  sbouM  be  a  rising  in  Eng- 
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much  to  the  adTa^oemeiU  aod  semnityof  tb« 
fthatjiaitv,  here  since  therabythe 
ent   vould   be  disordeced,  and  moh 


pameta  .ftoyn:  thi^^  aqd  had  agreed  to  advaiHre 
money  for  furniabing  arms  here  (I  do  not  re* 
inemher  he  told  me  miore  .particulani  at  this 
time) ;  but  said,  Polwart  would  be  at  Qallo^- 
^ieto  that  uiffht,  and  it  would  be  necesss^ 
that  the  earl  of  Tarras  and  I  should  confer  with 
him  fully  on  the  business.    iS^ut  this  time 
Ihe  earl  of  Tarras  lighted,  and  Torwoodhe 
having  left  us  for  a  little  time,  being  eone  to 
bring  Mr.  Martin,  the  earl  of  Tarras  asked  me, 
what  ne^  ?  I  tQJd  him  of  I^r.  Martin's  being 
there,  but  thai  he  hsui  gi?en  me  no  account  ^ 
the  design  of  his  doirn^comiii^,  which  perhaps 
he  would  aoooaint  him  with,  hut  by  w\^at  I  had 
heard  firom  Torwoodlie,  I  underwood  it  to  be, 
to  engadge  us  to  rise  in  arms'^shortly ;  whereat 
the  easi  of  Tarras  hummed,  and  said  he  would 
look  ere  he  leapt  such  a  leap,  or  some  such 
expressions.    Presently  Mr.  Martin  came  apd 
the  c^ri  of  Tarras,  and  he  retired  a  little  after 
Ihe  reading  a  letter  he  ga?e  him,  the  contents 
whereof  w.as  (as  the  earl  of  T^nras  informed 
toe)  (yi\y  an  order  from  Jerriswood  to  deliver 
fK>n^  money  to  the  bearer,  which  he  had  UjiX 
.inth  hhn,  and  the  earl  of  Tarras  called  for  his 
pervant,  and  bt^d  him  bring  ^p  the  money.    In 
jibe  mean  time,  Torwoodlie  a^ed  me,  ii  I  ba4 
acquainted  the  earl  of  Taring  with  what,  be 
MMke  to^me,  and  ItoM  him,  I  had  let  some- 
;ifaii^  of  it  fall  to  hira,  hut  it  was  not  to  be 
thooght,  that  jmons  of  sense  and  quality 
-vonld  eiujradge  in  such  designs  at  random ;  so 
TorwoodCe  said,  that  (though   Mr.  Martin 
would  not  commune  with  us  upon  bis  oommis- 
siou  directly)  yet  he  thought  it  would  be  fit 
we  conferred,  and  without  taking  notice  of  his* 
ieommiflsion,  discoursed  of  things  upon  suppo- 
sitions, and  as  our  own  private  notions,  abstract 
^om  any  pnospect  of  ^  present  design.    So 
Itiler  dinner  we  four  wept  to  a  chamber,  and 
after  jmme  general  disoonnes  of  the  discontents 
ib£  botli  kii^onis,  these  suppositions  following 
were  discoursed  ^and  as  I  remember  I^Ir.  I^ar- 
tin  started  them  all,  or  the  most  p^rt),  vis.  What 
if  the  countrey-party  inEc^jand  should  have 
Ihouprbts  of  going  to  arms  (whereof  he  knew 
nothing,  but  only  suppos^  snch  athing,fpr 
discoujrsing  a  little  ireely,  and  to  knoyr  ovtr 
•entiipentsj  what  we  thougbt^could  be  expected 
iiere  in  such  a  case),  would  it  not  he  expedient 
to  have  a  settled  correspondence  betwixt  th«t 
^ty.  there  and  here  ?  and  might  not  matters 
hi  so  a4>usted,  that  both  kingdoms  ^ovdd  draw 
^ut  in  oue  day  ?.   and  might  not  as  msny  be 
expected   to  undertake  in  these  shires,  ^d 
/•boat  Edinburgh,  as  would  ^enre  to  surprise, 
»nd  seise  our  rulers  ^I  do  not  remember  any 
named,  hut  the  then  chancellor  and  treasorer), 
and  some  to  join  with  these  on  the  £n^sb 
hoAlers,  to  assist  them  to  surprise  Berwick? 
•    and  if  for  that  effect,  any  horse  or  dragoons, 
that  should  be  in  the  bounds  might  not  be  snr- 
prized,  that  their  hone  and  arms  might  be 
gotten  to  Inrnisb  the  countrey   people,  aod 
BtirUi^  Castle  ?  And  if  Argyle  should  at  the 
■ame  taoe  land  in  the  West,  and  raise  tW 
fimmieyi  wook}  ootiheM  Vf^m^l^  wrtribHte 


mterest  of 
goremment 

steps  would  eilcourage  all  that  had  ^  bdina* 
tion  to  the  countrc^-vparty,  to  draw  to  ihem 
frankly,  and  scar  many  of  the  olher  side  to  aet 
against  them,  a/ai  so  they  might  ha?e  leipura 
to  join  from  all  places?  and  nMgbt  it  n^t  be 
expected,  there  would  be  as  many  in  ^is  kuig- 
donOf  a^  woul^  be  able  to  deftl  with  the  forqss 
here,  at  least  diTert  them  irom  IconUiag 
England?  This  is  the  sum,  as  I  remember,  ofT 
what  was  proposed  and  discoursed  of,  thongb 
I  cannot  distinctly  say,  it  was  in  this  mc$M 
and  expression,  npr  was  all  moved  at  once,  b^t 
dropped  now  and  jth^ip,  as  the  discoorse  scepied 
to  giro  rise  to  it;  and  though  I  can^otliill^ 
recount  all  that  was  spoke  on  th^se  heads,  sod 
tell  distmctly  what  this  and  th^ t  man  ^d,  ;c| 
t  remember  theiie    f(^wio(g    ajwwers  |rers ' 

given,  ana  (as  I  Jigged)  aoquieiioed  to  by 
1^  whole  company:  and '  they  were  cer- 
tainly the  earl  of  Tarras  his  sentimeiits  and 
mine;  and  every  ope  that  Nioke,  nued  th|0  or 
some  such  precaution,  that  if  they  wcrf 
concerned,  or  to  give  counsel  in  aay  sac^ 
cause  (as  they  were  not,  <kc.)  1.  As  te  the 
settling  a  correspondence,  it  was  coofeiHd  to 
be  very  convenient  for  those  of  a  commoo  in- 
terest, but  the  present  circumstances  ofafiiMr^ 
weresudi  (as  we  thought)  that  nonecQnld  be 
found  here,  who  was  fit  to  manage  it,an4 
would  undertake  it.  3.  As  to  the  testing,  at 
the  same  time  it  couU  not  be  done  withpfit  tbe 
divulging  the  design  to  all  ranks  of  people, 
Whi(£none  would  undertake,  except  theae  al- 
X&bAv  in  desperate  circumiBtances ;  and  lJ^ 
could  not  have  generally  much  influence.  S.  'Ajff 
thing  was  not  at  all  ajdvisahlefor  thiskii^oni, 
since  if  any  of  Englwtd's  own  measures  miffw* 
ried  they  would  not  stir  for  any  such  trvst ;  and 
the  spring  of  their  motions  hei^g  always  at  po- 
tion, ^ere  might  happen  an  interruptioQ  o^ 
the  appointment,  wherbof  these  here  omldhafV 
no  timeous  notice,and  so  noight  keep  tryi^« 
whereby  they  would  be  exposed  a  pr^i  and  if 
they  should  subsist  any  time,  or  prefaif(vbieb 
was  hardly  possible)  the  multitude  that  mnat  be 
employed,  are  tainted  with  such  wild  and  oa- 
ruly  principles,  that  if  oim  they  got  the  swoi^ 
in  theb:  hands,  they  would  never  be  broygbl 
to  order,  without  a  greater  force  to  over-awa 
them ;  neither  w<Hild  any  expojctation  of  Ar* 
gyle's  landing  be  a  just  ground  for  foch  9 
tryst,  considcnng  the  uncertainty  of  KS-voy* 
ages }  and  if  Argyle  were  to  be  the  bead,  nil* 
dbubtedly  many  people  would  conclude  that  be 
were  to  be  suniected  of  private  desigas,  mi 
that  restoring  him  might  lay  him  aside:  M 
also,  that  despair  miffht  bhnd  his  usual  pm« 
dence,  and  prompt  Dim  U>  m^solid  and  uwh* 
gested  metbods,  and  so  h  was  to  be  expected 
diat  few  of  the  gentry  (except  soeh  ss  he  M 
special  influence  on,  or  such  as  wereupwr 
hiard  circumstances)  could  emharque  with  bini' 
4.  As  to  the  sfurprisiog  ruleip,  ^q.  it  ^^^ 
veigiMd  agaiitftf  w  «9  action  iwl  b»  tbapghttf 
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8rt6  iia&fMfituulb^  WMr  thst  d&ui^iili^i  ft)  iHncn 
h^  assented ;  then  we  sat  down  closs  tog^eri 
and,  as  I  i^emember,  Poiwart  Ikfgan  the  di^ 
course;  Irat  since  1  am  not  aiiile  to' follow  ex- 
actly tbe  method  of  om*  conference,  or  keep  th« 
yery  expressions  used,  or  repeat  all  that  wat 
tfpoke,  or  to  tell  disthictfy  what  was  erery 
man's  part  of  the  disdoorse,  I  shall  stit  dowa 
the. beads,  and  most  remarkable pasaHges  there* 
of,  that  I  remember,  in  some  articles  following; 
1.  Poiwart  signiiied  that  he  was  credibly  in- 
formed (but  r  do  not  remember  he  named  his 
infbrmer,)  that  the  countrey  party  in  England 
wooMdraw  to  the  fields  shortly,  lA  he  EearA 
before  Lamboss;  wherewith  Gallowsheilt 
seemed  visibly  stirprised,  and  being'  asked,  if 
his  heart  fiiiled  him  already,  hie  said  tte  did  loni 
it  better  truly  ta  be  walking  in  his  own  park^ 
in  peace  and  quiet,  than  to  be  meddling  in  socb 
Matters;  however,  he  adored  dre  compahn 
that  if  th^re  came  any  trouUesome  world,  he 
would  join  wHb  them  firmly:  and  the  earl  of 
Ttirras  said,  he  ^<rondered  to  hear  of  any  sucn 
resolution  in  Bngland ;  fbr  he  tool^  it  for  4 
{Trinciinle  amongst  thaH  party  ther«,  thitt  they 
AouM  make  no  stir  in  the  king's  fiffe  (\rhicK 
t&e  whole  company  owned*  to  be  their  opinioA 
and  desire,)  liecause  Aat'iHigkt  strengthen  th^ 
duke*s  interest,  and  he  suspect^  it  Was  thi 
proje<St  of  the  commonwealth's  man,  with 
whom  he  befiered  iewSootsrgendemen  woiiU 
joitt;  aiid  he  was  ahnoat  persuaded  titiednke  of 
Ofonmoitth  would  not  concur  in  any  risbg 
during  the  kifofp^  life.  To  which  it  wasanr 
swer^  by  Poiwart,  that  he  had  indeed  heard 
that  principle  had  been  genetatly  agreed  to, 
but  it  seemed*  they  ibundthey  behoved  either 
to  do  their  business  now,  or  lay  aaide  hopes  of 
doing  it  hereafter,  which  nright  be :  that  if  tfa* 
charter  of  London  were  let  fml,  they  would  not 
only  kiae  all  safe  oppoitunity  of  digesting  mat- 
ters, buta'grieatpartoftheur  strength,  and  b# 
heard  all  things  wer»  conceited  mutually  be« 
twixt  Monmonth^s  firiends,  and  the  heads  of  tfa# 
Oommonwcaldi  party ;  and  though  he  heard 
Monmoatb  vi^  shy  on  that  account,  y ^t  it  w«« 
hoped  he  would  engage,  for  otherwise  he  woiU4 
bed<jserted  bythatMrty.  9.  PcAwait  told  us 
the  suppositions  abore- written  as  overture^ 
concerted  betwixt  our  fHeods  at  Lobdon,  and 
the  prindpat-men  of  that  party  there :  so  th0 
eari  of  Tarraa  «nd  I  reneii^  our  former  an* 
swers  also  above- written,'  and  maintained  thent 
with  all  our  vigour,  whereiB  Gallowsheili 
joined  fbrwardly  with  us,  and  Polwait  asserted, 
we  went  on  very  good  grounds,  and  he  wai 
folly  of  our  ooinion,  if  things  were  entire ;  bat 
referred  it  to  be  eonsidered,  whether  it  went 
better  to  comply  with  some  of  these  mechoda,, 
though  not  80  proper  an^  jns6fiable  as  yfere  t9 
be  wished,  than  to  disappoint  the  busiDess  to» 
tally,  which  miglit  be  of  th6  hhft  con^uenoo 
to  <.|l  the  party  ;  yet  we  did  not  coodesoendii 
as  1  remember,  to  undertake  any  of  tbes0  me- 
thods. And  there  was  a  farther  argtmMntai^ 
dnced  against  the  trysthig  above*  writteBy  viaPp- 
Tfaat  it  WW  talked  ihmrims  day  appolfiMia 


'  AHmIUh  praieiMiNi  ^ei^jH^enHiy  wtteil^tbe  veiy 
dMig^oT  ft  wtU  ptelMdbd:  lb  iiicttfe  thatrelf- 
gM  Which  tai^bf  i«  |»rt^<$«sors  to  abhor  and 
MM  *ach  pri&tple#a!l  pdpisb,  yea,  un^hris- 
MftV  MBC^  it  oould  not  be  elftctoat  \nthout 
MtMsh^  of  p^ple,  seoor^  in  peace,  which 
MAg»  bt  aH  approval  divines  and  casuists  con- 
^eflflioed  as  milawfhl,  and  Di««r  aasassination,  it 
'Mi*ifr«okdoiAled,  thafassuch  a  practice 
^0&lMfcmt  a  bk>t  npon  the  whole  afl&ir,  and 
^fHfiitAe  otttlBPf  preleMe  of  d^sfifrnsite  arms, 
m  k  'iti&M  0car  maoy  from  joining.  These 
IbiAgtf  #ane  reaioMd  agohi  and  again ;  but  I 
S§  not  #ehiember  fhenb  was  any  fbrmal  conclu- 
de iiwde,  but  the  dMBOorae  was  let  fall ;  and 
Mr.  ]liiHhitnldart,  if  My  of  «bfi  had  a  mind  fbr 
a  ink  of  armour,  he  cotitf  provide  as  many  as 
w«  llUfiaaed,  fimm  one  who  had  made  a  gi-eat 
•gftpy  Mftly  to  honeM  men  artiottdon,of  a 
WiNr  fhahSon^  very  li^t;  and  at  an  easy  rate, 
A  Tol^voodlie  and  I  gave  him  oar  tneasures ; 
<ftl  ofHniMtM  he  bad  a  aoit  ahready,  th^ 
Totwoodlig  said  to  the  eaif  of  Tante  and  nfte, 
w«  wtfold  meet  Pol#ikt  at  Galbwsheils,  and 
taiiud  #e  might  comikiuh  with  him,  anent 
#lMt  #«  Mdd  bSen  dtscoursiDg ;  so  we  hastcNl 
^nnfy  that  if  posiibre  we  might  both  g«t  home 
ChA  Bighi,  it  b^lig  Satiird&y,  and  vi^e  ntif\ir- 
«Mi0i  for  stayiuff  abroad,  and  Torwoodtie 
wMaferMflhe  jnsfaa  I  wa^  nkHinfing  (as  I 
Mfh),  flittt  he  wall  rfUT  clear  we  sbouM  com- 
ttWnf  hefbre  Gallowi^h^ife,  for .  he  was  some- 
thfttl  Cm»  much  good-fellow,  or  the  like ;  so 
Uteeart  of  Tarras  and  I  rode  aWay  together, 
iM  iipon  tile  way  we  were  both  of  opraion. 
Ihai'  t»e  sonpo^itious  we  httd  discoor^  of, 
W^Mt  in  elfect  propositions ;  add  resolved,  if 
Atey  vpai^e insisted  on  by  Poiwart,  as  we  sus- 
Itoeted,  we  woaM  adhere  to  the  former  answer, 
aafdwdold  ondeitake  nothing  in  these methoda. 
Wken  we  came  to  Gallowsheils,  the  laird  was 
<Broad,  aad  Poiwart  was  not  come ;  so  we  had 
thoughts  to  go  away,  bdnff  both  damped  with 
wImI  bod  pMed,  and  imiining  to  be  finee  of 
IM^r  meddfing ;  but  the  lady  Would  by  no 
riMans  hear  of  our  going  till  her  hubband  carae, 
Wtfo,  she  assuriM  us,  was  aUoot  the  doors,  and 
■be  havfcigsent  tocoHhim,  he  would  be  in  pre- 
sently ;  1^  it  was  so  kte  ere  he  came,  that  the 
AH  of  Tarraa  couhl  hardly  have  day  enough 
t»  tfo  home  with  ;  so  GallowshcAls  woold  not 
let  mm  go,  and  he  would  not  stay  unless  1 
Ofatyed,  so  we  both  stayed :  aad  not  being  re-, 
#BN«d  to  dlscoutoe  with  GallowsheHs  on  what 
iMbsed,  we  went  to  the  tavcim,  on  pretence  I 
might  call  the  baiHie,  and  seek  horses  or  lime, 
iOdalayed  theretilt^Polwait  came,  which  seemed 
naknownte  Gallowsheils  i  tiien  we  returned  to 
GMfowcfac^ls  house,  and  after  supper  Pulwart 
Mtspeaned  the  earl  of  Tarras  and  me,  and  oi^ 

aedif  We  hod  seen  Mr.  Martin;  and  we  havmg 
h|m  wd  had,  he  enquired  if  we  were  free 
I*  eomflaua  on  the  affair  befovo  Gallow- 
ittdh ;  w^  told,  as  he  thought  fit,  for  We  could 
fH»t  him  I  then  he  whispered  Gallowsheils, 
and  (aal  understood  afterwords)  asked  if  he  was 
ftterttf  oommmiofi  mattaw  orgireal  aeeresy 
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Slot ;  and  then,  if  the  king  were  once  free  from 
le  influence  of  the  duke's  counsels,  they  were 
confident  he  might  be  moved  to  reform  their 
abuses,  and  secure  their  religions  and  liberties 
for  the  future  to  their  contentment.  5.  It  was 
resolved,  that  till  we  got  tlie  aforesaid  account 
from  England,  and  were  satisfied  thereanent, 
and  knew  others  here,  who  were  to  be  com- 
muned with,  their  sentiments  of  what  methods 
were  most  proper  for  us,  in  case  we  should  un- 
dertake, we  should  not  meddle  further ;  only  it 
"wasleft  to  the  earl  ofTarras  and  me,  if  we 
thought  fit  to  acquaint  sir  Wm.  Scot  younger, 
\irith  some  of  the  matter  of  this  coofere&oe 
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EngtMi  latdy  in  Sl^ailesbuKy's  tiq^,  wbich 
did  not  hold,  so  they  were  jiot  to  be  relied  upon. 
5.  It  was  proposed  to  be  ooosideredi  what  me- 
thods  were  most  proper  in  the  Company's 
opinion  for  Scotland  to  follow  in  case  of  Eng- 
land's rising  ?  Whereanent  it  was  said,  that  all 
fhat.all  that  could  be  expected  or  desired  from 
Scotlaod,.wa8,  that  upon  the  certain  news  of 
Eugland's  being  in  the  fields,  those  in  the 
pouthem  sbyres,  ^vho  would  own  that  party, 
should  presently  rise,  and  (how  soon  they 
oould  fi^et  as  many  convened  as  would  be  ab(e 
to  deaf  with  straggling  parties,  or  any  sud- 
den risipg  in  the  couutrey)  march  to  join  them, 
and  that  it  would  be  fit  these  northern  shyres 
4ti'  England  waited^near  the  borders  for  such ; 
aad  that  they  had  officers  try  sted  there  to  com- 
mand ;  and  that  then  it  would  be  seasonable  for 
Argvle  to  land  in  the  West,  and  these  partiqi 
6n  tSe  borders  might  divert  the  forces,  till  his 
had  time  to  put  himself  in  a  posture.  These 
4hings  seemed  to  be  the  sentiments  of  the  whole 
company,  but.  were  not  finally  determined  till 
the  opinion  of  others,  who  were  to  he  com- 
muned whh  by  Pol  wart,  were  known :  and  it 
was  represented,  there  behoved  not  to  ht  any 
wilful  and  obstinate  adhering  to  our  own 
tiieughts  of  things,  but  an  mutual  condeacend- 
ance  toothers  concerned,  otherwise  it  were  not 
possible  to  bring  a  publick  design  to  any  good 
Issue,  4.  All  the  company  seemed  to  agree, 
that  tbey  should  undertake  nothing,  or  move 
in  that  affair,  till  thev  had  a  full  and  certein 
account  what  Euglamf  proposed,  what  methods 
they  resolved  to  follow  tuorc,  who  were  to  be' 
iheir  heads ;  and  that  if  they  designed  any  at- 
tempt on  the  king's  person,  or  overturning  mo- 
narchy, they  would  not  be  forward  or  clear  to 
joyti.  And  it  being  here  iusinuated,  that  the 
most  they  could  do,  at  least  for  which  there 
could  be  any  plausible  pretence  to  justify,  was 
to  draw  together,  and  without  any  act  of  hos- 
tilit  V,  send  addresses  to  his  majesty  for  redress 
of  the  present  abuses  of  the  government,  and 
for  obtaining  suflicient  security  against  the 
hazard  they  apprehended  to  their  religion  and 
liberties . .  it  was  said  by  Polwart,  that  he  was 
apt  to  think,  that  was  their  very  design;  for 
he  had  heard  it  was  generally  believed  by  that 
party  in  England,  tliat  if  once  tliey  were  in  a 
body,  the  kins:  would  be  prevailed  with  to  quite 
""the  duke,  to  be  tried  for  Popery,  correepond- 
ence  with  If^rance,  and  accession  to  the  Popish 


OTeriy,  without takiagiMrtioeof  our  i 
or  such  an  conference;  and  it  was  recom- 
mended to  all  to  be  enquiring  at  such  astbay 
had  flome  trust  in,  indirectly  about  the  aflJKliai 
of  om\  neighbours,  and  what  arms  there  lyas 
amongst  them,  that  if  we  should  get  an  satis* 
fying  account,  and  resolve  to  join,  we  nusfat 
know  where  to  seek  men  and  arms  soddeuj. 
Here  it  was  said  by  Polwart,  as  I  think,  tliat 
if  the  earl  of  Tarns,  Torwoodlie,  Gallowsliaki 
and  1,  once  took  horse,  bethought  |he  most 
part  of  the  West  end  of  Titiotdale  and  8aU 
Kirkshyre  would  soon  come  to  us,  eapeciatty, 
when  tliey  heard  England  was  iis»;  then  we 
trystedto  meet  there  against  Midsummer  &ir, 
betwixt  which  the  foresaid  account  was  a^* 
pected ;  but  in  cs^e  it  came  to  any  of  our 
hands  sooner,  we  nroraised  to  adverUse  the 
rest,  that  we  m^bt  meet  presently  if  the 
case  required.  This  '  is  the  s^^tanoe  and 
sum  of  what  passed  at  the  foresaid  cooftr* 
ence,  that  I  can  now  remember ;  but  I  re- 
member,  I  was  likewise  toM  these  foUowisg 
particulars  in  privat,  by  Polwart  or  Torwoodie 
(which  of  them  I  cannot  distinctly  tell)  the  %. 
of  the  aforesaid  conference,  or  within  a  abort 
time  afler.  l.  That  Polwart  keeped  tlie  eor- 
respondent  with  our  friends  at  London ;  I 
remember  not  positively  of  any  of  them  dat 
was  named  to  be  on  the  intrigue  there,  eioe^ 
my  lord  Melvil,  sir  John  Cochran,  Jerviswood, 
and  commissar  Monro  (for  I  hardly  kaewaay 
of  the  rest)  and,  as  I  think,  commissar  Moaro 
was  called  his  correspondcMU  there.  2.  That 
the  money  ta  be  advanced  by  the  English  pany 
to  Scotland  was  ready  when  Mr.  Martin  cania 
from  Iiondon ;  and  it  was  expected,  thatwithiB 
/cw  days  after  it  would  'be  dispatched  witb 
some  confident  to  Holland  (whether  by  bills,  or 
in  cash,  I  cannot  say) ;  it  was  called  tea  tboa* 
sand  pounds  sterling,  and  was  to  be  emplovcd 
(as  I  was  told)  by  3iat  confident,  at  Argjle's 
sight,  for  buymg  arms^  providing  ships  to  traos* 
port  them  with  Aigyle,  to  the  West  here,  aod 
such  other  chafges.  3.  That  bow  sooa  oar 
friends  at  London  got  notice  of  the  safe  airival 
of  the  confident  mrsaid,  and  all  other  tfaingf 
were  finally  concluded  there  (which  was  el- 
pected  would  be  about  the  middle  of  June,  as  I 
remember),  tbey  would  come  home,  and,  as 
they  passed,  would  give  them,  or  one  of  theoii 
an  particular  aocoimt  of  all  resolutions  taken,  is 
be  qommunicatto  the  rest»  that  it  was  not  to  ke 
expected  by  letters,  that  behoved  to  be  voder 
figures  and  dark  expressions^  and,  as  I  ro- 
member  tliey  were  written  as  it  were  about  the 
Carohna  business,  or  some  houshold  fwmUa^ 
as  I  was  told ;  for  1  never  remember  I  saw  aay 
letter,  eilher  direct  to  London,  or  sent  from  it 
on  that  head.  4.  1  was  told  there  was  a  siga 
and  a  word  agreed  on  by  that  party,  so  that  met 
might  know  with  whom  they  might  use  free* 
doro :  the  word,  as  I  remember,  was  HarmoDir; 
and  the  sign,  the  opening  two  buttons  in  tot 
breast  coat,  and  shutting  them  presently ;  this 
I  communicat  to  the  earl  of  Tarrtfs,  but  doss 
not  mind  I  e?et  saw  it  u«ed|  esocfit  when  I 
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niftsriMe^Uiy  here  m  tomi,  tbovt  the  end  of 
ilnie:  we  d'uoouniiig  a  liltle  freely,  be  asked 
if  I  bad  the  word  and  eign  of  the  CamlinameD  ; 
aad  I  baring  tfireDtbem,  be  said  aometbtng  to 
tbia  nmpoae,  that  he  was  afraid  tbat  the  Caro- 
Ima  baainesB  did  not  go  weH,  for  there  bad  been 
soBieof  the  managers  ei^pected  here  (as  I  diink 
be  named  Jervisweod  or  oommtssar  Monro) 
tbese^igbt  days  past,  but  there  was  none  eome^ 
nor  conra  be  learn  tbat  any  of  their  friends  had 
Iwanl  fivm  them  for  several  pests.  Polwart, 
Torwoodlie,  and  I,  met  at  Gallowsheils,  on 
MdawmJBMriair;  but  I  mind  nothing  passed 
but  prirate  whisperings.  Dated  September 
15,  1684,  and  subscribed  tfavs, 

James  Murray. 

EniNBURGBf  Dec&aher  23, 1684. 

The  Deposition  above  written  being  read  to 
4ie  aaid  James  Murray  of  Pfailiphau^,  in  pre- 
sence of  the  justices  and  assizers,  he  adheres 
tbeseto  in  aU  points  upon  oath. 

iSic  tHbacribiiur,    '    jAMks  Murray. 

LiNLrrHoow,  I.  P.  D, 

The  said  James  Murray  further  depons, 
Tbat  at  their  meeting  at  Gallowsheils,  it  was 
reaolyed,  Tbat  they  should  keep  up  their  cess 
nnp^red  till  their  next  meeting  at  Midsummer, 
whicn  was  to  be  at  Gallowsheils,  and  should 
deal  with  all  these  th^  had  influence  upon  to 
do  the  like;  and  that  upon  the  supposition 
mentioned  in  his  oath  given  in,  it  was  spoke 
amongst  them,  that  the  troopers  horses  should 
be  seized  upon  when  they  were  grazing.  And 
this  is  the  truth,  as  he  shall  answer  to  God. 

Sic  suhscribHur,        James  Murray. 

LlNLrTHOOW,  f ,  p.  D.  . 

Hugh  Scot  of  GaUowsheite,  aged  36  years, 
married,  purged,  itc,  and  sworn  ;  depons,  That 
Ibeeail  of  Imas,  and  Pbiiipbaugh,  did  come 
to  the  deponent's  bouse,  in  May,  1683,  and' 
Folwait  came  likewise  there,  where  there  were 
discourses  and  proposals,  tha(  if  the  English 
wooU  rise  in  arms,  their  friends  in  the  sooth 
sbiics  sbouM  rbe  with  them ;  and  that  they 
sfaeold  seize  the  horses  belonging  to  the  king's 
troops,  where  they  grazed;  and  the  town  of 
ficrwidk,  and  the  castle  of  Stirling :  and  like- 
wise it  was  there  discoursed  anent  the  late  eari 
of  Aigyie's  coming  to  invade  ^tland;  but  be- 
cause of  tbe  uncertainty  of  sea  voyages,  there 
was  not  much  stress  bud  upon  it  DBpons,  It 
was  also  proposed,  that  some  of  the  south 
coontrey,  whom  they  trusted  in,  should  be  ac- 
quainted wiA  it,  and  that  endeavours  shpuld  be 
used  to  learn  what  arms  was  in  the  countrey. 
D^tts,  There  was  some  discourse  there,  as 
tbat  the  eari  of  Tarras,  Philiphaugb,  Torwood 
Ke,  Polwart,  and  some  others  should  draw  to 
bom.  with  the  first,  when  tbe  rising  should  be 
in  readiness,  tbat  it  might  be  expect  that  the 
sooth  parts  of  Ttrviotdale  and  Selkirk  shire 
woidd  join  with  tbcxn.  And  this  is  the  truth, 
as  be  shall  answer  to  God. 

Sk  subtcriMur^       Hugh  Scot. 

Lmuraeow,  I.  P.  D. 


His  Miges^'s  Advocat  praduoad  other  De- 
positions, emitted  by  Gallowsheils  before  the 
lords  of  the  Secret  Committee,  whereof  the 
tenor  follows. 

Edinbu^,  the  14th  of  September,  1«84« 
Ga//(w<i^/«  Depons,  That  the  eari  of  Tarras 
and  Pbiiipbaugh  neiuf^  in  bis  house  m  May, 
1683,  discoursml  of  an  mtended  rising  in  Eag* 
land,  and  of  proposals  made  to  Scotsmen  to  rise 
with  them,,  and  of  London  in  particular,  and 
that  Polwart  was  present  at  that  meeting  ;  and 
told  he  was  sure  the  Englishmen  intended  so, 
and  that  it  was  discouiied  at  that  meeluig 
amongst  them,  that  it  were  fit  to  seize  Berwick 
and  Stirling ;  and  that  it  was  talked  amongst 
them  of  bringing  the  duke  of  York  to  trial,  imd 
that  the  king  would  abandon  him. 
Sic  $ub$cribUurj  Hugh  Scot* 

Perth,  Cancel. 
Queensbury.  Jo.  Drummond. 

Geoige  Mackenzie.  George  Mackenzie. 

Edinburgh,  October  S9,  1684. 
Sederunt 
.  liord  ChanceUor,        Lord  President, 

Lord  Secretary,  Lord  Advocat. 
The  Laird  of  GaUom^ieUtj  prisoner  in  tiie 
Tolbooth  of  Edinburgh,  being  called  and  ez- 
amined  upon  oath,  depons,  that  in  the  moneui 
of  May,  1683,  the  eari  of  Tarns,  Home  of 
Polwart  elder,  and  laird  of  Phili^iai^,  came 
to  the  deponent's  bouse,  himself  being  fdwant ; 
at  his  coming  home,  they  were  speaking  of 
the  security  of  the  Protestant  religion ;  and  of 
a  {Nirty  in  England,  who  would  secure  or  seizo; 
the  king  or  diDce ;  and  tbat  if  any  sbduhi  rise  in 
arms  to  defend  them,  or  to  rescue  the  long  and 
duke,  here  was  another  party  who  would  rise 
in  arms  against  them ;  it  was  proposed,  that 
some  country-meu  should  be  spoken  to  to  try 
their  resolutions,  and  that  tbe  resolutioos  of- 
England  should  be  tdd  them,  to  see  if  they > 
would  concur.  But  tbe  deponent  does  not  re*, 
member  thai  this  proposiiion  was  approved*  er 
undertaken  to  be  done  by  any  mcsent;  «i«r 
does  he  remember  who  managed  tne  disoourse. 
It  was  likewise  proposed  to  seize  the  officers 
of  state,  especially  the  chancellor  and  thesan- 
rer:  and  the  said  sir  John  Cochran  was  to  come 
to  the  West  from  England,  for  advamsement  of 
tbe  design ;  and  that  tlie  eari  of  Aigyle  was  to 
land  in  the  West-highlands,  and  to  raise  that, 
country.  Of  these  matleni  all  these  who  were: 
present,  discoursed  as  of  an  affair  that .  tbeyc* 
were'  agitating,  and  wherein  themselves  were 
particuuriy  coneemed,  though  at  that  time* 
they  did  not  conclude  whSt  their  carriage 
should  be.  The  reason  why  the  deponent  can*  v 
not  be  more  particiilar  is^  b^caose  he  was  some- 
times going  out,  and  sometitnes  walking  np^ 
and  down  the  room;  and  though  the  depencnt 
cannot  be  positive  of  tbe  very  words,  yel  be  if 
positive  they  were  either  these  words,  w  woida 
to  tbat  pnrpoee. 

8k  iuhcrii^tur^    Hu(»h  Scot. 

Pbrth,  Cancillabivi, 
1 
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BugkScot  of  Gallowsbeils,  beings  solemnly 
iWorn,  in  presence  of  the  justices  and  assize* 
adheres  to  the  depositions  within  and  aboT€ 
Wlitleo  in  all  points. 

Sk  mkcrikiiury    Huofl  Scot. 

Lmtrraoow,  I.  P.  D. 

His  mi^est^'s  advocat,  in  fbrtification  of  the 
form^  probation,  adduces  the  ^tinled  cop^  of 
tTr.  Wiuiam  Carstares's  deposiliohs,  *  emittad 

*  Thefonowin^acconntoftheExaminatioif 
of  Carsuirs  and  of  matters  connected  with  it  is 
extracted  from  ?  Wodronf,  387  : 

**  I  come  now  forward  to  give  Some  aceoont 
of  the  SufTerings  and  severe  treatment  of  that 
tmly  gpreat  and  good  mdif,  the  reverend  ttr. 
WiHtam  Carststirs,  this  year,  this  extraordi- 
nary person  is  so  well  knowi»  through  Britain, 


oharacter  of  m  truly  honest  man^  from  that 
j^reat  judge  of  men  Ung  WUiianu  and  beings 
in  plofWtoWftfctit  taMely  reiAored^fo  his  master's 
joy,  \emiag  hehimd  him  sr  mOMf  ssviMnry  re- 
■mnbnwee  of  hi#  oonstittit  and  indefittigable 
amrhm  for  Christy oOnIs,  and  thegood  or  the 
shsftli  of  8ot>Mri,thaSitignee&Bi  §k  mm 
l^say  any  thing^Of  Mm^  to  thostf  Who  are  now 
•»lhe  Stags;  buf  I  wisk some  fit  hand  woakl 
b«  sir  kind  So  postsiity,  ante  giiro  ora  jast  ac* 
dMWloftbiseaeelleirt  person.  The  hardship^ 
He  mt  with  will  ba  a  lasting  bloC  upon  thur 
jpsnon* 

<<  That  I  isay  give  aS  lanpe  and  yet  soednet 
^scaanSa  ti  hw-saflfeffings  foyear  as  I  can,  I 
ahril  bsfia  with  a  l«t^  he  was  pleated  to 
sprite  la  the  author  of  this  histoiry,  a  very  ittfo- 
bafiM  Us  death,  wbieb  he  allawed  Wn  to  pob- 
llrii^  and  I  piomaae  myself  it  will  be  very  ac- 
Ciftabli  t»  many  leadcn;  and  then  I  shall 
five  wiat  i  meat  witfi  aaeot  him  in  the  Mgiso 
tavs^  and  eHier  certain  dbeual^ts.  1  b^in- 
widi  his  Latter  te  m^  whicbwaaarndBg  the 
|ailaverhe#roSe: 

Deartirotber; 

¥oQ  pal  ma  upon  a  bdsineBa,  whieh^  tlieagli 
il  ba  of  that  natmrethntl  ought  to  do  some- 
Aingin  it,  yet  it  is  uneasy  to  me  to  think  upon 
it;  butlsludlgiveyouavery  biiefaocauntof 
imneof  thachiefpartieQhtfsof  it,msoikrag 
I  lemembsr. 

I  was  takeo  at  Tenter^  ia  Kant^  the  Mon- 
day immediately  after  the  enootiaB  of  thai 
l^raat  and  honoarable  patriot  of  his  country, 
my  lord  Hussol. 

-  The  chief  thing  which  eapsaed  mala  dangw 
aft  that  tiose,  was  die  sttspimon  Ihey  had  that  I 
waa  Bir.  Ferguason.  1  was  admitted  to  baU 
fbr  saasa  days;  but  so  soon  as  they  had  are* 
^Mslbomason,!  was  coomitiad  primer  to 
the  common  gaol  of  the  phux,  no  bsil  being 
oUowed  to  ma,though  1  was  aoeuandof  nothing, 
hifk  9i  lotaiBf  tk9  ilMis,  one  of  which  had 


kAve  th6affiaeraaralalr,aadaiMMkof 
psivy  eauneU,  and  Isaves  the  santeto  dn  as- 
sise, and  uaes  i<  as  aa  adnuBicle  of  pvAadsa; 
for  though  it  war  eapiSalaS,  thai  be  skaaU  asl 
be  mode  use  of  as  si  witness;  yet  it  aaianneil, 
that  the  deposition  sho«M  be  pubUsd:  airf 
Kkewise  preduces  the  principal:  deporiiOosiMik 
ed^  himasif,  and  the  siid  knda. 

The  kHrdajustiee-genrrBl-,  jnBtiee-clerir,sMl 
commissionets  of  justiciary,  admit  die  poor 
produced  a»  an  iUfaninichB,  and  reftrsdMrin* 

■     ■      '         i^      I     III  ■       tin      -•!■*        ill     1-rirt      ,m,    I    !»»•■  i».l  » 

been  then  eipkad  by  hmr,  viz.  the  OdM 
aalb. 

I  continued  there  for  alortaight,  whtel  iMb 
sent  for  by  an  officer  of  the  guards,  to  be 
brough)  up  to  London,  whidh  acooidingljr  I 
was,  atfd  *committ6d  for  two  day  t  id  the  haodi 
of  a  messenger. 

During  which  tkna,  sir  Jadrsw  FoswsHt 
$b  me,  in  the  nana  of  King  Charles  % 
onenng  noe  a  (Mirdon  and  sdl  kittdness,  if  1 
would  ten  what  I  knew  in  .tkat  matter.  He 
told  me,  that  the  king  dM  not  at  all  believe  that 
I  wouM  be  concern^  in  any  such  practice  ss 
thcf  assassination  of  his  person,  bOt  lieeaiiiSs  I 
might  hear  of  it  upon  occasions,  he  de4r«d'  ft 
know  if  I  did ;  and  I  gaive  sir  AAAtew  sifdi 
answers  as  I  thought  were  mroper  for  me  in  die 
circumst^ces  I  was  in.  He  very  earriestfy, 
yet  very  civilly,  besought  me  to  Uu&ke  a  do- 
OOvery  of  Chat  plot,  as  to  oth^'t&ii^  of  it 

Tfhidh  shews  the  fiilshood  of  whkt  was  poa- 
tively  asserted  in  an  aceoonf  given  in  the  namd 
of  the  king^  and'  didse  of  YoA.  as  to  that  mat- 
ter ;  which  is,  that  naref  any  hopes  of  (avour 
wore  offbred  to  any  to  indu<$e  them  to  dooftsi. 

t  Wu  afterwards  ciElled  before  a  committse 
of  the  loMls  of  die  council,  and  not  givirig  them 
thai^  BBtisfoetion  whmh  they  expected,  I  was 
sent  elbse  prisoner  to  the  Gaile-hoase:  Inwbieh 
time,  I  was  called  twice  out  to  be  examiaed| 
at  one  of  wliieh,  if  not  at'boA,  was  hoamtaBd 
Woftlnr  Bl^r  Haittus  who  was  a  pnsoasr  in 
the  GatO-housetoo^andhadbeanafiiendaBd 
ooweyendfentof  the  eari  of  Aiyyio,  to  whom  1 
waa  deriredto  give  a  cVphar  of  naoMs  toots* 
respond  withv  to  which  I  added  savands  widt 
my  own  hand,  which  waa  well  known  to  dm 
eari  of  MtOfoid,  which  aAarward  proved  not  a 
litdeprepididaltonse;  for  it  waa  iaand  sassog 
his  paOers  when  he  waa  seiaed^  Be abotell 
the  lords  of  ooundl,  that  I  h«l  loldhinitdMl 
diere  had  been  smne  cansidtatisiBa  aa  to  the 


hhoue  eleven  wesk% 
pen  myself  aa  abm- 
rotoctionof  thepkAt 


lending  money  to  my  lord  Avgyta^ 

I  oontinuedm  the  Gate-hoi 
cloae  prisoner,  lookiar  upon 
lutely  secnta,  under  m  protoction  < 
law,  of  the  a«9t  of  HaheasHSorpus,  agaiast  bdag 
sentto'Sootkmd:  Andtharafore  I  did,  hi  tbd 
fiiat  of  Michaelmas  tarn,  petiliott  the  osaftof    ! 
KJBff'a4iefmh,  Ibr  babf  bfoogkt  to  nqr  tttelf 
or  aomiltod  to  oail* 

Buttheverfdayafter,liiaaaatosdtoba  ; 
ready  for  Scothnd  m  twealy  fw  heass,  to  ba  i 
there  tried  for  Crimea  comnaltrf  i»  that  kJ^-^  I 
doM,  thooglh  i  M*«  vain  war  cMrid  pomiUly 
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fOf^  dweof  to  tbe  iiyt,  aa4  ordAiiMi  the 
pri^ftrf  ptyy,  a»i|t>icoilatimwid,toU<«fcqp  ia 
BQil  eooiiiwQd  by  tbe  UMraeBt 

«Bm,  cMes  «f  bis  «iy<Mi^'s  jfnwy  OMmcil, 
Imig^iHtfoeroC^  if  tbejr  hefid  Hr.  WjMiain 
Ciiirt^^  Pirn  tbe  Deyumfaofi^  EeB4>  (H^pima, 
tfaQr<^w«B4  heagjA  bim  wrev*  tui^  own  tbe 
opie  npen  oetfa,  aftd  ikfBf  coUatione4  tbe  pHot- 
ed  ^9^  wiA  IJtie  oprigSvel  fonnerly,  e^ui  new 
tlb^j  k«pr4  it  CQlMmed. 

iSIm:  tubvrUntur.    Wolum  Patebson. 
CouN  Mackb»zib> 
- — .   r  >■    .  — 'T — ____— . 

be  gVptjr  l^#nj  crinef  tb^e,  im^  havpg  been 
f«r  mvin^  fev*  tbere»  bol  p»wineriv. 

AoecM^KM^y,  I  vae  sent  to  t^cotbnd  m  hie 
BiHycply's  Kitebin  Yaucbt,  irkb  aer^Nal  otber 
wqiAy  geetlpmen  of  my  country,  end  wee 
mA  4e9i  cooMttitM  to  the  Tolboetb  of  Edin- 
bfjUglby  wkexe  I  wep  close  prisoner  for  eeienl 


Dwinff  tbH  ^'f^  1  was  only  once  exawtned, 
aelaraelreoKiiQber;  but  some  time  after,  We 
bid  the  ^)0««r  of  open  pijflop,  till  sofloe  of  oar 
gi^  men,  who  .were  gone  in  that  interval  to 
cMrt»  vilnnied  to  Sedtland,  and  popish  ooiineele 
tbeaprevaiUng^^t  v^vere  all  of  us  shut 
up  deee  prieonere  again. 

4Qd  Hr.  Williem  l^ence,  a  jfailhlnl  firiend 
9f4  fl^rraot  ef  the  earl  of  Argyle's,  was  pitched 
i|^  tn  b^  enoiMMid  first ;  and  upon  r^iisal  to 
gnre  satie^bction  to  what  was  proposed  to  him, 
a»  O  the  decyphering  of  some  lexers  of  the 
e9^9fArgj]^  hewes  put  tp  serere  tortores, 
ms  aftir  s^Ulcr^  ip  the  thumhkins*  kept  vab- 
ing  Ibc  feyeFal  nigbts  and  days,  and  the  boots. 

^  lifit,  finding,  as  he  judged,  no  great  matter 
if  he  ahevU  decypher  the  kttem,  and  that  no 
mgt  po^liodioe  woald  iuise,  ae  he  uaagined,  to 
9^  mA  ^  Afgy^i  or  his  firiends,  nam  bis 
doing  so,  \m  was  nrevailed  on  to  decypber 
thmi ;  bnt  unhapnily  for  me,  there  being  se- 
^tn^  names  of  the  cvpher  i|ient»oaed  in  that 
le|lir,  some  of  whicb^  I  wae  expressed  by, 
wfaieb  he  did  not  know,  but  the  earl  of  Melford, 
why  W4a  in  the  goreinment,  knew  them,  from 
tbe  cypher  abore  mentioned,  wherein  were  se- 
icnl  namee  writ  by  my  own  band. 

y|M>n  this  decypbenqg,  I  was  ordered  that 
Wfgy  evenipg  to  oe  put  into  the  irons,  in  which 
I  ooBtiwiedtbr  teee  weeks.  In  which  time 
the  ^ail  of  Melfi^  came  to  me,  and  earnestly 
iMt  vitti  me  to  confess  ^bat  I  knew  in  that 
iQatter,  and  offimed  me  oonditiotts  that  many  in 
ipy  cajprnmstanfuis  would  have  thought  rery 
great,  particularly  two,  Tha^  I  should  not  be 
ejdiged*- after  a  month  or  fire  weeks  time,  to 
SBiver  any,<(u68tioos  that  should  be  proposed 
ahNit  that  dhiir,  except  what  I  should  be  my- 
seM^ljeasedtosi^abcHitit;  and  that  notbii^ 
thtst  I  said  shpald  be  brought  duMx;tly  or  indi- 
iMly  against  any  man  in  trial  that  1  should 


I  do  anknowledi^  these  conditiens  were  stag- 
0enngtonie,o(msideringtbatIcQiild  not  weii 
•ee  hPFlihailUbeeUetogothPOiighacQn- 


The  DBPosmoN  «f  If r.  WnxuK  C^wvani^f 
when  be  was  ofamippd  biAie  thp  Me  ^f 
Secret  CouMnitMie,  given  in  by  him,  and 
renewirfl  upon  Oath*  H§(m  thp  3^  of  Oe* 
49ember,  1684,  in  presence  of  the  Lerds  ef 
Hi9  IMbyesly's  Privy  Co«ncil. 

Edinbdboh-Castlb,  Ifepteufber  8, 1694. 

9f  r.  Willim  Qar$toret  being  exswinsd  H^ 
th,  confiirm  to  the  oendeeesnaioiEi  giv«n  m 
by  bun,  and  09  the  terms  tbmein  mnnliemid  ; 
depons.  That  about  November,  or  DMemhar, 
1683,  James  Stenart,  brother  m  the  buid  ef 

st^t  teituffe  duriof^  my  life  s  hevever,  1 414 
resolye  through  divme  assiatai^  te  adv^rtani 
upon  the  torture,  rnecting  at  thnt  time  tbn  1 
ditions  vhich  Melmrd  had  difficultly  ' ' 
for  me  from  thn  privy  covnoil. 

My  reaswis  were,  beeaqse  I  imtgined,  if  1 
^uld  once  epdvre  po  severe  l9iti»re,  eitlMr  the 
kMrde  of  the  eouocil  vogld  hfure  son^e  rsgmd  l» 
my  chnraeter,  and  net  put  sm  furtb^  lo  ititnm^ 
or  what  1  suffered' might  throw  m^  int^  afefOPiy 
•nd  so  I  might  be  carried  off  thnverM;  Hr  I 
Gw  dedere,  th&t  dpatb,  either  by  ascntenoeer 
any  etfier  violenee,  wherein  ny  own  baad  wiv 
not  conMRied,  voubi  have  been  wel^WPe  to  me. 

I  was  brought  before  the  privy  eomcfl  is 
England,  and  some  depositions  of  m^or  Hohna 
aadMr.  Shi^herd  were  ipad  ag^il|iit  0H»$  hm 
neitber*of  them  was  ever  confim^  with  »e^ 
Uipugh  oneof  tbem  had  been  so  with  seme  ef 
Qur  countrymen  upan  that  eetmien.  When  f 
came  to  Soottend  in  pnmpany  with  ssfswai 
other  worthy  gentlemen  of  niy  eountry,  an# 
wpa  aoamiittod,as  I  said  above,  prieener  10  tbe 
Tolhqnth  of  Edinhmgh,  I  vivi  at  ia^t  lv«vhl 
out  about  noon  to  the  council,  ahoMtamt^ 
night  or  three  weeks  slier  Bir.  Spenee's  deey- 
pheiing  the  letters,  ^d  told  by  the  lords  of 
privy  council,  that  1  must  either  answer'  npea 
oath  such  questioos  as  they  gave  nie,  or  gf6  ^ 
torture  whue  1  hreathed. 

And  indeed  chanceUor  Perth  had  teM  me  g 
ff w  days  before,  that  I  had  refused  so  many 
singular  &vours  that  had  been  offered  to  wm 
b^nd  anv  prisons,  that  before  Gtud  I  should 
be  tortured,  and  never  a  joint  of  me  left  whele^ 

When  I  was  called  i^  bmre  the  cnoneil,  4i» 
dedaratkms  of  m%or  Holms  and  Mr.  fiUMpher4 
were  read  against  me.    I  h^d  tbem,  tbatt  f 


say  nothing  to  them,  because  I  hadi 
never  be^  confroMd  with  them,  wbksh  was  m 
pfaun  evidence  that  the  v  had  s^  things  against 
roe,  whidi  they  wouM  not  have  had  the  confi- 


dence to  have  asserted  had 
but  that  was  over^ruled. 

Then  I  wae  urged  to  answar  upon  oath  the 
questions  thait  slmuld  be  pso^^osed  to  me.  1 
told  them,  I  wouM  not  do  that  m  matters  which 
were  looked  upon  as  criminal.  They  told  me^ 
that  it  sboukl  be  presently  enacted,  that  nothing 
that  I  said  sbould  ever  militate  Sg^inst  me,  nee 
should  they  enquire  whether  what  I  answereil 
w6re  true  or  take.  I  said,  it  was  a  bad  proi' 
cedent,  and  I  was  not  witting  to  begin  it« 
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CultiiesB,  wfMe  a  letter  to  him  ftom  Aollaod, 
importiiig'.  That' if  aoy  oomideraUe  snm  of 
money  ooald  be  prociircd  from  England,  tl^at 
floineniiog  ci'  importauoe  might  m  done  in 


Then  I  was  asked,  what  reasons  I  had  why 
I  should  not  be  tortured.  I  answered,  I  did 
hainbly  judge  that  I  could  not  be  any  ways 
^  -  tried  there,  ror  the  order,  by  which  1  was  sent 
down  to  Scotland,  was  express,  that  I  shouhl 
be  tried  for '  crimes  committed  against  th&|;o- 
▼eminent  in  that  kingdom  ;*  snd  I  deaareato 
know  if  my  lord  advocate  had  anr  thing  to 
ehaige  me  with  of  that  nature.  He  declared,  he 
had  not ;  but  that  now  I  was  in  ScotlfJid,  and  if 
I  had  been  guilty  of  contriving  against  his  ma- 
jesty's goremment  at  Constantinople,  I  migfht 
be  tried  for  it.  1  told  them  I  thought  it  was 
true,  but  that  the  crimes  I  was  accused  of, 
werasaidto  be  committed  in  £iq;land,  where 
his  nu^esty's  laws  were  equally  in  force  for 
the  security  of  his  fforemm^nt,  as  they  were 
in  Scotland,  which  at  Constantinople  they 
were  not. 

But  this  was  orer-mled,  and  yet  this  was  a 
notorious  and  unjust  hreach  of  tne  law  of  the 
Habeas  Corpus  act,  which  was  made  expressly 
for  the  security  of  the  liberty  of  Scots  and 
Irish  men. 

Then  they  asked  me,  if  I  had  any  further  to 
dfier  against  being  tortured.  I  told  them,  that 
I  did  not  pretend  to  any  skill  in  law,  but  that  I 
was  infimmed,  that  <  semipiena  probatio'  was 
•  necessary  in  order  to  torture,  wnich  was, not 
in  my  case ;  for  neither  the  depositions  o^'  ttiese 
at  London,  nor  what  was  said  in  my  lord  Ar- 
syle's  letters,  did  amount  to  any  such  thing. 
Tliey  toM  me,  presumptiont  were  enough  to 
warrant  torture. 

Then  they  asked  me  again,  if  I  had  any 
fting  further  to  say  why  I  should  not  m 
brenght  to  torture.  I  toUT  them,  I  had  only 
an  humble  petition  to  them,  that  1  might  meet 
with  no  greater  severity  in  my  own  country, 
thaki  the  laws  of  ^at  m  which  the  crimes  I 
am  accused  of  are  said  to  be  committed,  do 
allow  of 

Alter  this  communing'  the  king's  smith  was 
called  in,  to  bring  in  a  new  instrument  to  tor- 
ture by  the  thumbkins,  that  had  never  been 
used  before.  For  whereas  the  former  was  only 
to  screw  on  tWo  pieces  of  iron  above  and  below 
with  finger  and  thumb,  these  were  made  to 
torn  about  the  scrpw  with  the  wliole  hand. 

And  under  this  torture  1  continued  near  an 
hour  and  an  half.  In  the  mean  time  the  tor- 
turing by  the  hoot  was  tried,  bnt  the  hangman 
being  newly  come  on,  because  the  former  was 
in  prison  (or  some  criilie,  he  had  no  skill,  and 
tberefore  it  was  nut  off  till  the  next  day. 

I  do  acknowledge  I  was  much  afiraid  I 
•hould  not  have  been  able  to  go  through  with 
that  scene  of  torture ;  and  if  I  bad  not,  I  was 
miserable,  fori  should  have  been  brouj^t  to 
speak  against  eveij  nian  they  had  mentioned, 
but  God  ordered  it  kindly  otherwise,  and  the 
next  day  I  bad  conditions  offered  to  m«  afresh. 


Scodandt  Tba  whteh letter  the depoooit  had 
an  mdinatmn  to  infbrm  Shepherd  in  Abchorcfa- 
Lane,  merch^t  in  London,  of;  but  before  he 
couM  do  it,  he  wrote  to  Mr.  Sleaart  above- 
Now  as  to  the  whole  of  this  unpilfaHiit 
sttbyect,  I  do  declare,  that  this  aflair  is,  lo 
far  as  I  was  concerned  in  it  as  to  any  con- 
sultations, no  further  than  to  discowse  o  to 
what  mijrht  be  pvoper  to  be  done  for  teciDiog 
our  religion  and  liberty,  from  the  dangers  dist 
they  were  then  in,  without  any  desi^  agiimt 
the  r6yal  persons  of  the  king  and  his  brother, 
or  the  ^vernment  by  monarch^ ;  and  Ihst 
some  thmg  was  done  among  the  Soots,  as  t» 
the  sending  down  a  gentleman  to  disooone 
upon  that  head,  with  some  others  here. 

I  should  be  guUty  of  the  most  horrid  ia- 
justice,  if  I  should  accuse  aoy  of  the  worthy 
gentlemen  of  my  country  that  were  my  fdloir- 
prisoners,  or  any  of  the  English  Sataimg 
ministers,  of  ha^ng  the  least  knowkdge  of,  er 
concern  in  the  abominable  assassination  of  dm 
king  or  his  brothsr;  for  I  did  then,  as  I  do 
now,  abhor  such  practices,  nor  can  1  to  dM 
hour  tell  really  what  was  in  that  matter  thtt 
makes  such  a  noise ;  for  tiothing  in  my  maioed 
depositions  tbi^  are  printed,  luth  any  re^ 
to  any  thing  of  that  nature,  except  as  to  what 
Mr.  Fergusson  and  Mr.  Shepherd  did  say,  fat 
which  they  alone  are  to  he  answerable;  and  I 
must  also  say,  that  Mr.  Shepherd  did  own  his 
abhorrence  of  sodi  practices. 

And  now,  brother,  1  shall  oondode  what  1 
have  to  say  upon  this  subject,  wi4i  the  greet 
injustice  1  met  with  in  beh^  sent  to  Soswod, 
in  open  vioUtion  of  the  phun  law  of  Habeee 
Corpus,  which  was  only  designed  to  mske  way 
for  my  torture;  and  the  notorious  breach  a 
the  public  faith,  as  to  the  conditions  that  I  had, 
by  which  no  person  was  directly  or  indirecdy 
to  be  mentioned  in  any  trial  as  to  that  matter, 
nor  any  thing  in  my  depositions  was  to  be  ad- 
duced against  any  person,  which  oonditioa  was 
openly  violated,  and  this  is  acknowledgrd  to 
have  been  so  by  the  late  eari  of  Cromarty  oo- 
der  bis  hand,  as  is  to  be  found  among  the  Be- 
cords  of  Parliament. 

I  was  indeed  earnestly  urged  to  oblige  the 
then  king  so  far,  as  to  appearand  answer  sonw 
qnestMus  before  the  judges  when  they  wen 
set,  and  that  no  person  should  be  cooiroiriid 
with  me.  To  wfaach  I  replied,  that  the  aayiag 
any  thing  before  judges  when  sitting,  might 
be  of  some  consequence^  and  through  €kid*i 
strength  I  would  rather  undergo  nmny  deaflu 
than  accuse  any  of  these  worthy  persons. 

'I  cannot  but  also  acquaint  you,  that  I  dBok 
it  was  a  hardship  put  upon  me,  to  print  my 
depositions  as  mey  stood,  because  they  ^^'^ 
very  lame,  since  mmple  answers  to  the  qoai- 
tions  are  only  set  down,  and  neither  the  qoM- 
tion  that  gave  a  rise  to  the  answers,  per  the 
just  extenuations  as  to  persons  and  tbmga 
which  I  gave  m  my  answers.  WbichM 
they  been  pubbsbed.  It  wooM  hare  beenihoBa 
from  wfani  1  said,  thM  tbiifjeoold  bt  BO  iwM 
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lamed,  to  know  from  hipa,  if  he  might  do  it ; 
and  Mr.  Steuart  having  consented,  he  oommu- 
iBcat  the  said  letter  to  Mr.  Shepherd,  who 
told  thQ  depoDent  that  he  would  commmiicat 


giren  wh^  that  affair  should  have  beep  pro- 
secated  with  so  much  cruelty  and  Tiolenoe. 

And  having  had  a  liberty  from  the  lords  of 
council  to  go  abroad,  bat  was  enjoined  to  wait 
upon  the  secretaries  at  London,  upon  which  I 
toM  some  of  our  lords,  that  I  was  afraid  that 
mi^ht  have  very  ill  conseouences,  for  if  .1 
should  be  brought  before  the  king,  I  would  say 
the  same  things  to  him  in  the  extenuation  of 
that  affair,  which  1  had  said  to  them,  which 
ooold  not  justify  the  ^methods  that  had  been 
taken  in  prosecuting  the  nobility. 

But  when  1  came  to  Londop,  and  had  waited 
upon  my  lord  Melford  and  told  him  this,<  he 
told  me,  the  less  the  king  heard  of  me  or  baw 
me,  it  would  be  the  bettef ;  and  that  therefore 
it  was  his  advice  to  me  to  go  abroad  and  live 
quietly,  and  offered  roe  a  pass,  which  1  ac- 
cepted, and  I  accordingly  went  abroad. 

I  am,  &c.  W.  CARffTJUR^. 

<<  This  LiCtter  sets  this  excellent  person's 
iase  and  sufferings  in  a  due  light,  and  1  am 
only  sorry  that  he  had  not  time  and  leisure  to 
enlarge  upon  the  base  manking  of  his  deposi- 
tions, and  to  insert  the  just  extenuating  circum- 
stances ho  was  careful  to  give  of  every  thing ; 
and  how  these  depositions  were  printed  I  can- 
not say,  this  reverend  and  candid  person  de- 
clares them  miserably  curtailed  and  maimed ; 
and  it  seems  the  managers  have  been  sensible 
•f  this,  amd  therefore  they  have  not  insert  them 
in  the  Registers,  but  there  is  a  blank  for  tfaein 
of  two  pa^es. 

'« I  conDc  now  to  give  what  I  meet  with  in 
the  council  ^records,  with  relation  to  this  ex- 
tiaordinary  j^rson,  and  I  shall  likewise  inter- 
mix some  tmngs  from  other  authentic  docu- 
ments before  me,  which  will  in  some  measure 
help  to  nnake  up  what  is  wanting  in  his  printed 
depositions. 

*'  Mr.  CarsCairs  is  not  named  in  the  Regis- 
ters of  Council,  afler  his  coming  down,  till 
Septeihber  5,  and  it  seems,  from  August  19th, 
to  th^  day  he  had  lien  in  the  irons ;  and  now 
the  council,  according*  to  the  chancellor's 
tbreatning  in  private,  come  to  pass  an  act  in 
|he  forenoon  Sederunt,  the  tenor  whereof  fol- 


Acr  anent  Mr.  William  CAUSTAiife's  Torture, 
Edinburgh,  l^pt.  5, 1684. 

*'  It  appearing  that  Mr.  William  Carstairs  is 
'  concerned  in  the  late  conspiracy,  and  there 

*  being  pr^nant  presumptions  of  his  know- 

*  ledge  of  this  atrocious  villany,  to  the  effect 
'  that  the  whole  pkit  may  be  Known,  and  the 

*  tmtfi  expiscated ;  and  having  called  the  said 

*  Mr.  William  Carstairs,  he  would  not  answer 
^  and  depone  thereanent,  albeit  it  was  allowed 
*^by  the  advocate,  that  what  he  declared  or 
f  deponed  should  not  militate  against  him.  The 

iroL.  Xb 


the  contents  of  it  to  some  persons  in  Eni 
but  did  at  that  time  name  no  body,  as  the 
neiit  thinks :  sometime  thereafter  Mr.  Shi 
told  the  deponent,  that  he  had  comna 


*  lords  of  his  majesty's  privy  council  coi 

*  ing,  that  thereby  he  renders  himsell 

<  suspect,  do  ordain  that  Mr.  William  Ca 

<  |je  questioned,  in  torture  this  afternoon, 
'  the  questions  iSgreed  upon  in  the  c< 

<  and  appcint  one  of  the  bailies  of  £dh 
'  to  be  present,  and  the  executioner:* 

Folk>w  the  iNTeRaooATORUs  to  be  put 
said  Mr.  Wiluam  Carstars,  wbici 
read  in   council,  and  approven  of 
unanimous  vote. 

.  *  1.  Who  were  the  persons,  when 
upon  what  occasion,  that  did  first  acquai 
with  this  conspiracy  or  association. 

<  2.  What  p^ons  in  Scotland  or  Engl 
you  know  to  have  been  concerned  in  tl 
conspiracy. 

<  3.  Wlio  were  the  great  managen, 
tatorsof  this  intended  insurrection. 

*  4.  Who  was  to  contribute  the  mono} 
transmitted  to  Argyll,  to  buy  arms. 

*  5.  Where  were  they  to  hesan  the  ins 
tion,  and  whom  did  they  look  upon  a 
friendly  to  their  cause  in  the  kingd 
Scotland. 

<  6.  How  long  have  you  been  acquain 
Mr.  Fergusson,  and  now  oft  have  yo 
in  company  with  him,  sir  John  Mon 
John  Cochran,  oommissary  Monro,  •£ 
Jerviswood,  and  the  two  i^rds  of  Cc 
tc^ether,  and  who  other  Scots  or  Engtis 
to  meet  with  you. 

'  7.  What  was  the  carriage,  or  accesi 
this  conspiracy,  or  any  part  of  it,  of  Bi 
Jerviswood,  the  two  Cesnocks,  comn 
Monro,  or  any  other  Scotsmen.  . 

<  8.  Was  the  ten  thousand  pounds,  < 
part  of  it  remitted  to  Argyle,  or  was  the 
arms  bought  or  bargained  for. 

'  9.  What  place  in  Scotland  did  ArgyU 
to  land  in,  and  make  a  diescent. 

*  10.  What  correspondence  did  Argyl 
with  any  in  Scotland. 

'11.  What  concern  in  this  cons 
had  the  earl  of  Lowdou,  the  lord  Sti 
lord  Melvil,  and  sir  John  Cochran. 

<  12.  At  your  last  beinff  in  Holland  d 
not  see  or  understand,  tliat  Argyle  coi 
or  corresponded. with  Lowdon,  Stai 
Melvil,  as  likewise  with  the  English  j 
rators  who  had  fled  to  Holland,  parti 
with  the  lord  Gray,  sir  Thomas  Arm 
Mr.  Fergusson,  or  Mr.  yane. 

'  13.  What  letters  were  those  which 
depones  he  shewed  ■  yon  irom  Argyl 
what  was  the  contents  and  design  of  tl 

*  14.  What  was  the  contents  of  th« 
you  carried  to  Argyle  from  Holms,  b 
and  direction  of  the  duke  of  Monmou 
lord  Russel,  and  what  message  was 
carried  to  Argyle  from  Monmouth  an 
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emrl  of  Ar^yXe^  or  meddling  with  him,  judging 
)i|ni  a  man  too  moch  affe^ed  to  the  royal  fa* 
nnily,  and  iBctiaed  to  the  jiresent  church  gfO' 
rernirient ;  y^  Mr.  Sb«pherd  betn^  put  upoa 

'  to  give  bis  word  of  honour  to  Mr.  Carstoirs, 

*  for  prt^brmmsf  of  the  cotrodl's  part  of  these 

*  articles  contained  in  the  paper  relating  to 

*  them,  he  aUvajs  performing  his  part;  and 
*'  be  is  ordered  to  the  cal^tle,  and  none  are 

<  permitted  to^  speak  or  converse  with  him,  and 
'  panlcularly  91  r.  William  Spence  is  not  to  be 

*  suffered  to  see  him.    And  a  chimrgeon  is  ^* 

*  lowed  him  in  order  to  his  care.' 
"  AW  1  meet  with  in  the  eoiTncjl-books  fur» 

tfaer  upon  the  subject,  it,  Mrs.  William  S|)cnee 
and  Carstaira  are,  f^itembei'  lt)»  n^move<i  to 
£h>Dbarton  castle,  and  allowed  lil)6rtv  within 
the  walls.  And  September  30,  Mr.  £jarstairs 
is  ordcr^  from  Dunbarton  to  .*?tii-ling  clistfe, 
and  to  beat  large  within  the  walls  of  it.  And 
immediately  afler  this,  u^/on  the  foot  of  the 
page  517,  of  this  Tolmiie,  there  is  a  panw 
pinned  to  the  leaf,  upon  which  is  wntasrol- 
tWs.'^    *  THe  lord  Lund  in,  secretary  of  state, 

<  as  commissionate  in  tlie  act  above,  did  seed 

*  in  the  underwiitten  certificate  to  the  clerks  of 

*  council,  dated  at  Barntouu  Octol)cr  1, 1684, 

*  the  tenor  .wheceof  follows.  W  hercas  his  ma- 
'jesty^s  honourable  privy  council  authorized 
'  me,  upon  the  terms  mentioned  in  theYoregoing 
'  act,  to  be  fulfilled  by  Mr.  Carstairs,  to  pro* 
'  mise  upon  my  word  of  honour,  to  procure  nim 
^  file  conditions  and  indemnity  therein  meD- 
^  tiooed ;  «nd  these  are  tbcretoVe  to  testify  to 

<  all  concerned,  that  the  said  Mr.  Carstairs 

<  hath  fulfilled  his  part,  by  ajisweringupoQ  oath 
^'all  questions  proponed  to  him  pr^ediog  this 

*  day.    In  witness  thereof  these  preseats  are 

*  subscribed.  Drpmmond. 
*  In  obedience  to  which  act  and  certiScate, 

'  the  clerks  of  council  delivered  to  the  said  Mr. 

*  Wm.Carstairstheactof  council,  of  the  date  of 
'  the  sixth  of  September.' 

"And  then  in  the  register  there  follows  a 
blank  fi)r  two  pages  in  folio.  Whether  this  was 
left  to  be  filled  up  with  the  deposition  of  the 
reverend  ^r.  Carstairs,  and  its  being  printed 
in  so  lame  and  maimed  a  manner  prevented  its 
being  filled  up,/or,  afler  it  was  printed  in  so  un« 
fair  a  manner,  tliat  they  were  ashamed  to  iii- 
sert  in  the  registers  a  just  copy  of  his  defKid- 
tioD,  with  the  circumstances  and  extenuations 
he  gave  upon  oath,  or  whaithe  occasion  was, 
I  cannot  determine :  but  thus  it  standa  ia  the 
council-books,  and  1  find  no  more  with  relation 
to  him. 

"  That  I  may  giro  the  reader  all  F  hare  far- 
ther concerning  with  Mr.  Carstairs,  1  shall  add 
an  account  given  by  himself  in  a  letter  to  his 
friends  at  the  time  of  his  depositions,  Tor  pre- 
venting, as  he  telb  them,  or  lying  aspersions 
upon  himself,  and  satisifying  tbem  as  t»  hii 
conduct  in  this  matter. 

"  The  reader  wiU  observe,  Aat  the  council, 
in  their  act  of  the  sixth  of  September,  deal  not 
so  fairly  «s  to  insert  the  pepor  of  conditioQ^ 


file  eontenfo  of  the  letter  above-named  to  co- 
lonel Sidney,  and  that  colonel  Danv.ers  was 
present;  and  told  the  deponent,  tliat  colonel 
Widoey  was  averse  from  empk^ying  i\te  late 

*  $el ;  of  this  letter  you  may  particularly  re- 

*  member,  it  being  about  a  m(»mh  before  major 
^  Holms  was  taken. 

*  *.  15.. What  persons  of  consideration  were 
« they,  who,  as  you  toW  mojor  Holms,  had  pro- 

*  posed  to  raise  at  first  thirty  thousand  pounds, 
^  and  some  other  sum,  and  at  last  agreed  to  te- 
*.  mit  ten  thousand  pounds  to  Argyle,  or  some 
f  sum  or  other. 

*  16.  What  messages  were  those  you  came 
/  so  of\  upon  from  Jerviswctgd  to  m^or  Holms 

*  and  Mr.  Shepherd,  anent  that  money  to  be  re- 

*  mitteicl  to  Argyte. 

'17.  Did  you  not  see  Mr.  Spence,  alias 

*  Batler,  waiting  on  Argyle,  at  your  last  being 

<  in  Hdlantl  with  him. 

*  18.  Are  you  acquaint  with  Mh.  Lenziensoa 

*  Gore  of  Keuterden,  where  you  Was  appre- 

*  bended  at  Mr.  Cai^tetse's  house,  under  the 

*  name  of  Swan,  and  if  he  be  concerned  in  this 

*  conspiracy. 

'  19.  What  do  you  know  of  Aaron  Smith's 

*  being  sent  down  to  Scotland,  and  to  whom  he 

*  was  directed^ 

*  20.  What  do  you  know  of  any  of  your 

*  countrymen's  transactions  with  the  late 
«  Shafi^bury ,  colonel  Sidney,  or  \^  ilh  the  duke 
^  of  Monmouth. 

<^  In  the  atlemoon  of  the  same  day,  September 
5,  the  council  called  and  Interrogated  Mr.  Car- 
stairs, •  If  he  would  now  answer -the  queries 

*  upon  oath  ingenuously.    He  still  shunned  so 

*  to  do,  albeit  the  advocate  declared  what  the 

*  said  Mr.  Carstairs  deponed  should  not  mill- 
'tate  or  operate  against  him  in  any  manner 

<  of  way,  w hereunto  the  councU  assented.  The 

*  council  called  for  ope  of  the  bailies  of  Edin- 

*  burgh  J  and  the  executioner  with  the  engines 

*  of  totlure  being  present,  the  lord  chancellor 
*'  comolanded  the  bailie  to  cause  the  executioner 

*  to  put  him  in  the  torture,  by  Applying  the 
*'  thumb-screw  to  him,  which  being  Ucme,  and 

*  he  baring  for  the  space  of  an  hour  continued 

*  in  the  agony  of  torture,  the  screw  bein^  by 

*  space  and  space  stretched  until  he  appeared 
*-  rrew  to  fiiint ;  and'  being  still  obstinate  and 

*  refractory  to  depone,  the  lonis  thought  fit  to 

*  ease  him  of  the  torturo  Ibr  that  time,  but  cer- 
'  tlfied  him  that  to  morrow  at  nine  of  the  clock, 

*  he  would  be  tortured  by  the  bootr  if  he  t^- 
*^  mained  obstinate. 

"  September  6."  *  The  lord  trcasurcr-de- 

*  pnte,  appointed  to  confer  with  Mr.  William 

*  Carstairs  for  bringinf^  him  to  an  ingenous 
*■  confession,  upon  tlie  interrogatories  yesterday 

*  put  to  him  in  torture,  Veport*,  that  he  was 

*  content  to  depone  thereupon,  and  be  inge- 

*  nuous  upon  the  terms  mentioned  in  a  paper 

*  exhibited  by  the  lonltreasurer-dfepute.  Wuch 
'  paper  being  read  and  consniered,  was  unani- 

*  mously  voted,  and  an  act  made  thereupon, 
'  snd  mt  lord  treasurer  deputy  was  authorized 
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,  it  by  the  iiepopent,  o^ill  urg'ed,  tbat  one  nujrkt 
b»  8»ut  to  the  sffii  of  Argyk;  bu*^,  as  Mr. 
Sb«pher<i  told  Snip,  he  wfis  suspected  upon  the 
accouot  of  bis  urgiog'  so  iBuch  ;   yet  aft^'- 


«gTeed  to  by  their  delegate  «nd  Hr.  Carstairs, 
wJiich  they  ou^bt  ib  justice  to  bzve  4oiie, 
aeeiug  these  conditions  were  so  uoaniroously 
approFen  :  and,  as  I  bioted  before,  they  racoid 
n9tblog  of  what  passed  at  his  esLarniuation, 
S^teonber  8, 

*'  It  is  the  more  necessary  I  irrsert  the  eoo- 
ditioDS  Mr.  Garstsirs  obtaiiKMl  before  be  would 
gire  his  declaration  upon  oath,  as  to  the  inter- 
logatories  above  nam^d.  In  bis  present  cir- 
■oumstancea,  and  af^r  he  had  gone  throujfb 
the  torture,  he  essayed  to  fret  the  best  condi- 
lioas  possible,  that  any  thing  he  should  say 
should  do  ho  harm  to  oUiers,  and  by  his  candor, 
precaution  and  prudence,  be  obtained  from  the 
secretary  the  following  Conditions,  which  were 
sirasd  by  them  bo^,  and,  upon  the  public  faith 
!  of  the  kingdom  pledged  in  them,  he  prevailed 
with  himself  to  g&Tehis  deposition..  , 

CoNnrnoNs  Mr.  Carstairs   bad,   Edinburgh 
Castle,  1664,  undeir  the  Secretary's  hand. 

<  That  Mr.  Carstairs  answer  all  interroga- 
« torigs  that  aball  be  put  to  him,  betwixt  and  the 
'  first  of  October  next,  upon  his  great  oath. 

*  The  which  being  done,  he  shall  have  his 
'  mi^ty's  full  pardon  and  remisoion,  for  his 
'  life,  limb,  fortune,  estate,  and  fame. 

<  That  be  shall  n^^er  be  brought  as  witness 
'  against  any  person  or  judicatory,  directly  or 

*  iMlirectly,  for  any  thing  oontaiued  in  his  an- 
'  8wei^«- 

<  And  further.  That  the  said  Mr.  William 

*  Carstairs  shall  ne?er  be  intenrop^tein  torture, 
'or  out  of  the  same,  concerning  any  thing 

*  preeeding  the  date  of  this  paper,  after  tbe 
« d^  ahovementioned,  except  be  himself  shall 
'  be  delated  as  acce8CK>ry,  and  that  accession  to 
'  be  afl^  the  date  of  this,  or  his  remission.' 

I  And  whereas  the  council,  UDon  the  con- 
'  siderattons  abovenamed,  hath,  by  their  act 
'  Senteoiher -6,  authorized  me  to  give  my  word 
^of  nonomr,  and  solemn  promise,  that^o  soon 

*  as  the  premises  are  fulfilled  by  Mr.  Cai^tairs, 

*  1  shall  deliver  him  the  council's  act  in  those 

*  tbbgs,  and  in  a  convenient  time  thereaiW, 
.  *mit  exceeding  a  month,  his  majesty's  par- 

*  don,  in  ampw  form,  above  es^rest :  there- 
'  £>re  I,  by  my  promise,  give  my  faith  to  Mr. 
'  Carstairs,  in  manner  above  exprest,  time  and 
'place above  said.' 

'*  His  Depositions,  without  his  knowledge, 
and  to  hiagnef,  and  scarce  agreeable  to  these 
conditions,  were,  in  a  few  jiouts  after  tliey 
were  made,  printed  by  the  managers,  and  cry- 
ing in  th^  streets  of  Edinbuigh.  Mr.  Car- 
« Jtairs's  candor  was  singular,  apd  such  unfair 
pealing  never  entered  in  his  mind,  otherwise 
he  would  have  talben  care  to  prevent  it,  if  con- 
diti<nis  would  have  bouikd  those  people,  i^  in- 
deed they  did  not. 

^  These  printed  I>epositi<Mia   «r^   hune. 


wards  be  pressed,  without  tlie  deponent'a 
knoirledge,  that  tbe  deponent  being  to  go  ta 
HoUand,  however  might  hfl^ve  some  commis- 
aion  to  the  earl  of  Argylcj  which  he  having 

maimed,  aod  unfair,  as  we  base  seen  Mr.  Car- 
stairs declaring,  and  therefore  I  sliall  not  re- 
print them  agaia;  they  are  in  every  body> 
hand,  and  have  been  too  oiten  printed  olreddy. 
**  It  wdtf  yet  a  great  deal  worse  in  the  advcj- 
cate,  to  adduce  the  printed  copy  as  an  admini- 
cle in  Jerviswood'^s  trial;  and  the  reason  h» 
gives  there  for  tiiis,  is  but  mere  juggling,  that 
though  it  was  ^apiUilate,  he  (Mr.Xarstairs) 
should  not  be  adduced  as  a  witness,  yet  it  was 
agreed,  tbe  depositions  should  be  published.  If 
ilui  aflvocate  mean  any  agreement  among  the 
council,  it  is  perfect  juggUng  ;  if  '^e  ^^^  •« 
agreement  with  Mr.  Carslaifs,  that  wwUiy 
person,  while  ahye',  still  disclaimed  this  :  and 
\»e  see  it  is  far  from  being  in  the  condi- 
tions, but  rallier  the  plain  contrary  ;  for  it  waa 
a  i>oor  matter  to  Mr.  Carstairs,  not  personally 
to  be  adduced  as  witness.  If  his  dedarationa 
emitted  were  to  militate  against  others,  he 
recjioned  he  was  made  a  wituess ;  and  tliis 
was  ceruinly  an  indirect  making,  him  a  wit- 
ness :  and  it  appears  most  evidently  from  Mr. 
Carstaii-s's  own  letter,  tliat  one  condition  offered 
him  was,  « That  nothing  he   sajd  should  be 

*  brought  directly  w  indirectly  against  any 

*  man  in  trial.'  And  when  he  was  solicited  to 
appear  before  tlie  judges,  bis  answer  was,  *  He 

*  bad  rather  undergo  many  deaths,  than  accuse 

*  any  of  those  worthy  persons-'  fio  Uiat  upon 
the  whole,  I  cannot  hut  suspect  that  article  in  Jer- 
viswood's  printed  Trial,  where  Mr.  Carstaii^Ja 
depositions  ara  ^d  to  be  renewed  upon  oath,  the 
32ud  of  December,  in  presence  of  his  majestya 
privy  council,  as  being  directly  eontrary  to  the 
second  and  third  conditions  granted  nim.  J 
find  nothing  of  it  in  tbe  council-registers." 

"  Many  reports  were  spread,  ami  lying  sto- 
ries told,  as  if  Mr.  Carstairs  should  have  spoken 
many  things  to  the  disadvantage  of  the  noble- 
men and  gentlemen  about  wlK)m  he  was  intet- 
rogate  ;  which,  with  what  fell  out  in  Jervia- 
wood's  trial,  grieved  him  exceedingly,  and  he 
wrot6  a  letter  to  his  friends  about  this  Uma, 
from  which  I  shall  give  a  few  mure  bints^  ^ 
passing  many  thiugs  already  noticed,  and  with 
them  end  my  account  of  this  worthy  person. 

•  He  testities  bis  abhorrence  of  any  desi^ 

<  against  the  king  or  duke's  life  ;  that  all  his 

<  countrymen  with  whom  he  spake,  were  firee 

<  of  any  design  against  the  king  or  govern - 

*  ment,  and  that  he  frequently  told  the  lords 

<  who  came  to  him,  this  whole  affair   upon 

<  wbicb  he  was  questioned,  amounted  .to  no  < 

<  more  than  talk,  without  so  much  as  Am 
'  formed  design,  and  even  talking  was  much 
« broke  off,  before  the  discovery  of  tbe  plot. 

<  He  shewed  them  how  unwilling  he  was  to 
^  bring  any  man  to  trouble,  and  that  it  could 

<  not  but  be  very  grievous  to  him,  to  be  forced 
*•  to  speak  of  any  who  bad  trusted  him  as  a 

*  izi^,  especiaUy  when  the  busioQ^  nartr 
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informed  the  deponent  of,  the  deponent  ixAA 
him,  that  he  himsetf  wonld  not  ber  concerned ; 
but  ^f  they  wouM  send  another,  he  would  intro- 
duce him  ;  but  nothing  of  this  was^one :  upon 
nhich  the  deponent  went  over, . without  any, 
commission  frdhi  any  body,  io  Holland,  never 
meeting  with  James  Steuart  above-named : 
he. was  introduced  to  the  earl  of  Argyle,  with 
wiiom  he  had  never  before  conrersed,  and  did 
there  discourse  what  had  past  betwixt  Mr. 
Shepherd  and  him  ;*and  particularly  about  re- 
mitting of  money  to  the  said  "^arl  from  Eng- 
land ;  of  which  the  said  Mr.  Steuart  had  written 
to  the  deponent^  namely,  of  S0,000  pounds 
^erluig ;  and  of  the  raismg  of  1000  horse  and 
dragoons ;  and  the  securing  the  castle  of  £din- 

*  came  to  any  bearing,  or  to  that  height  as  to 

*  be  any  way  prejudicial  to  the  government. 

*  As  to  the  objection   made  against   him, 

*  That  he  had  been  so  particular  in  his  con- 

*  fessions,  he  says,  that  could  not  be  escaped, 

*  his  interrogatories  were  so  particular,  ana  he 

*  upon  oath.'  We  have  before,  noticed,  how 
his  extenuations  were  omitted ;  he  adds,  *  That 

*  he  had  declared  as  to  my  lord  Melvil,  his 

*  gre^t  aversion  to  be  any  way  concerned  in 

*  that;  affair  ^  and  so  fair  was  he,  that  he  ac- 

*  knowledged  he  himself  was  the  person,  who, 

*  with  difficulty,  prevailed  with  vAy  lord,  to 
'  come  to  the  meeting.  As  to  old  Cesnock,  he 
'  said,  he  was  a  man  so  cautious,  and  of  so 

*  few  words,  they  knew  not  what  to  make  of 

*  him  f  that  his  son  wals  much  upon  the  re- 

*  ^ve  ;  that  he  had  nothing  to  say  of  the 
'  lord  Stoir,  and  did  not  think  he  had  any  know- 

*  ledge  of  their  meetings,  and  that  he  had  never 

*  spoke  with  him  upon  that  head :  he  cora- 

*  mended  Mr.  Stuart  much  ibr  his  peaceable 

*  temper,  and  acknowledged  his  correspond- 

*  ence  with  him. 

*  That  he  had  never  conversed  with  the  duke 

*  of  Monmouth,  and  what  was  in  Holms'sde- 
^  claration  was  a  mistake';  and,  fpr  anv  thing 

*  he  knew,  the  duke  rather  discouraged,  as  en- 
'  couraged  the  affair ;  that  Mr.  Carstairswas 

*  much  a  stranger  to  the  methods  in  Scotland, 
^  as  to  this  busmess,  dnd  could  give  no  account 

*  of  any  ministers  engaged  in  it    He  com- 

*  rajsnded  Langshaw  as  a  person  very  much 

*  for  moderate  measures,  and  addressing  the 

*  king  anent  grievances.    All  this  and  hiuch 

*  more^  he  says,  he  signified  to  the  lords  of  the 

*  committee  present' 

*  In  the  same  letter  he  regrets,  that  his  de- 
«  positions  were  read  in  the  criminal  conrt, 

*  and  says.  That  he  was  so  far  from  knowing 
'  of  it,  that  upon  hearing  of  it  he  went  and 

*  waited  upon  some  of  the  lords  of  council,  and 

*  represented  his  deep  concern  on  that  account,. 

*  and  complained  of  it  as  a  breach  of  their  con- 
'    <  ditions  with  him ;   and  that  the  chiancelldr 

*  (upon  reading  the  conditions)  owned  before 

*  the  treasurer  and  others  of  the  counsellors, 

*  that  what  was  done,  was  indeed  a  breach  with 
-   '  him,  an  inadvertency,  though  without  any 

*  design,  in  th«  advocate  ;  .that  the  advocate 


burgh,  as  a  matter  of  the  greatest  importuoe. 
The  method  of  doing  thb  waapropoaed  by  the 
deponent,  to  be  one  hour,  or  tiiereby,  after  the 
relieving  of  the  guards :  but  the  kul  did  not 
relish  this  proposition,  as  dangerouft :  and  that 
the  castles  would  fall  of  consequence,  afbr  the 
work  abroad  was  done.  James  Steuart  was  of 
the  deponent's  opiuion  for  seizing  the  castle, 
because  it  would  secure  Edinburgh,  the  ma- 
gazines and  arms ;  as  to  the  1000  hone  and 
dragoons,  my  lord  Argyle  was  of  opmion,  that 
without  them  nothing  was  to  be  done ;  and  if 
that  number  were  raised  in  England  to  the  said 
earl,  be  would  come  into  Scotland  with  them ; 
and  that  there  being  so  few  horse  and  dragoons 
to  meet  them,  he  jiidged  he  might  get  the 

*  him.seJf,  when  Mr.  Carstairs  waited  on  Bun, 

<  declared  be  was  indisposed' when  the  ooimcil 
( transacted  that  ailair,  and  did  not  fallyknow 

*  them.    Whereupon  Mr.  Carstairs  gave  bim 

*  a  copy  of  them,  signifying  to  his  lordship, 

<  that  he  expected  the  faith  given  him  sbonld 

<  have  been  kept,  and  lie  hoped  any  thing  he 

<  had  confessed  should  never  be  heiurd  of  anj 

<  more  in  public,  against  any  man :  and  the 
(  father 

<  That  when  he  was  called  frbm  Stirling 
«  castle  before  the  lords,  they  used  many  ar- 
«  guments  with  him,  to  give  a  general  account 
« tiefore  the  justice-court  of  the  substance  of 
«  his  confes^ons  to  them  ;  yet  he  signified  bis 

*  utter  aversion  to  it,  as  what  would  be  a  wit- 

<  nessing  against  all  whom  he  mentioned.  And 

<  the  lonls  were  pleased  to  tell  him,  thev  i^oold 
^  rather  die  than  break  Conditions  with  him ; 

<  which  he  depended  upon. 

*  Those  things  Mr.  Carstairs  desires  in  his 

*  letter,  may  be  used  for  the  greatest  advantage 
«  of  all  concerned  ;  and  says^  it  was  declared 
«  by  the  lords,  and  believed  by  him,  that  what 

*  he  discovered  was  for  their  private  satiabo^ 

*  tion,  and  not  at  all  to  militate  against  any ; 

<  and  adds,  the  nature  of  the  thing  declares  so 

*  much,  since  the interroffatories  propounded  to 

<  him  were  such  as  coidd  not  wdl  be  propoied 

*  in  a  criminal  court,  and  answered  by  him  in 
*'  a  way  he  could  not  well  have  answered  them 

*  as  a  witness,  and  in  a  way  of  proof,  and  Aat 
'  the  lords  still  assured  him  they  would  keep 
'  their  promise  to  an  ace.' 

"  Thus  much  I  thought  necessary  for  the 
just  vindication  of  the  memory  of  one  to  whom 
the  Church  of  Scotland  are  under  obligatiooa, 
whose  character  is  so  universally  known,  and 
savoury  for  cveiry  good  thing,  that  1  say  no 
more  of  him.  The  people  of  this  time  knew 
his  character,  and  therefore  they  were  so  hard 
upon  him  when  in  thdr  dutches ;  and,  by 
breach  of  condition,  adduce  what  he.h»d  said 
in  Jerviswood's  process,  as  v^hat  th^  imj^- 
gined  would  be  of  great  woght,  coming  nam, 
Sir.  Carstairs.  This  is  all  the  reason  1  have 
foi»  insisting  so  long  in  setting  this  great  mart 
sufferings  in  their  due  light,  and  come  now 
forward  to  thoM  of  IM  deax  fhend  and  fHlow- 
sufferer."    - 
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eountiy  without  trouble,  haTing^  such  a  stand- 
ing body  for  their  friends  to  reDdezrous  to ;  and 
the  said  earl  said  he  could  ^hew  the  deponent 
the  coarentent  places  for  landing,  if  he  under- 
stood, and,  as  the  deponent  remembers,  where 
tlie  sbipis  could  attend.    The  deponent  reraem- 
bers  not  the  names  of  the  places.    The  depo  • 
pent  spoke  to  the  lord  Stairs,  but  cannot  be 
positiTethat  be  named  the  affair  to  him,  but 
foaiid  him  shy :  but  the  earl  9^  Ar^yle  told  him, 
he  tbou^Kt  Bturs  might  be  gained  to  them ;  and 
that  the  earl  of  LoWdoun  facing  a  man  of  good 
reason  and  disobliged,  would  haye  great  in- 
flnenoe  upon  the  couytry,  and  recommended 
the  deponent  to  major  Holms,  with  whom  the 
deponent  had  some  acquaintance  ^ore,  and 
bsd  brought  ov«r  a  letter  from  him  to  the  earl 
of  Argyle ;  but  the  deponent  had  not  then  com- 
mouicated  any  thing  to  the  said  Holms.  James 
Stenartlaid  clown  a  way  of  correspondence  by 
oypbers  and  false  names,  and  sent  tnem  over  to 
Hohns  and  the  deponent,  foriheir  use  (which 
cjrphers  and  names  are  now  in  the  hands  of 
bis  majesty's  officers,  as  the  deponent  sup- 
poses), and  did  denre  the  deponent  earnestly 
to  oroposethe  30,000/.  sttrlinff  aboTC-kiamed 
to  the  partjT  in  England,  and  did  not  propose 
soy  less ;  for  as  the  earl  told  the  deponent,  he 
bad  particalarly  calculated  the  expence  for 
arms,  ammunition,  &c.     But  James  Steuart 
said,  that  if  some  less  could  be  had,  the  earl 
woald  content  himself,  if  better  might  not  be; 
bottbe  earl  always  said,  that  there  was  nothing 
to  be  done  without  the  body  of  horse  and  dra- 
ifoons  abof e-mentioned.  ^  During  the  time  of 
Uie  deponent  his  abode  in  Holland,  thbugh  he 
bad*  several  letters  from  Sfiephard,  yet  there 
▼as  no  satisfactory  account,  till  some  time 
after  the  deponent  parted  from  the  earl  of  Ar- 
gyle, and  was  making  for  a  ship  at  Rotterdam, 
to  transport  himself  to  England,  James  Steuart 
wrote  to  hio)  that  there  was  hopes  of  the  money. 
TTieliext  day  afler  the  de|)onent  came  to  Eng- 
land, be  met  with  sir  John  Cochran,  who,  with 
commissar  Monro,  and   Jerrisweod,  was  at 
I^mdon  before  he  came  over ;  and  depons,  that 
he  knows  not  the  account  of  their  coming, 
more  than  for  the  perfecting  the  transaction 
About  Carolina :  and  having  acquainted  sir  John 
Cochran  with  the  earl's  demands  of  the  ^0,000 
pounds'  sterling,  and  the  1000  horse  and  dra- 
goons, sir  John  carfled  him  to  the  lord  Russel, 
to  whom  the  deponent  proposed  the  afianr ;  but 
being  an  absolute  stranger  to  the  deponent,  had 
no  return  from  him  at  that  time ;  but  afterwards 
having  met  him  accidentally  at  Mr.  Sliephard's 
boose^  where  the  lord  Russel  had  come  to  apeak 
to  Shephafd  about  the  money  above-named,  as 
Mr.  Sliephard  told  the  deponent:  The  deponent 
(when  they  were  done  speaking)  desired  to 
'  speak  to  the  lord  Russel,  which  the  lord  Russel 
did,  and  having  reiterate  the  former  proposition 
foi^  30,000/.  sterling,  and  the  1000  horse  and 
dragoons,  he  the  lord  Russel  told  the  deponent, 
fliey  could  not  ^  so  much  raised  at  the  time ; 
but  if  they  had  10,000  pounds  to  begin,  that 
FoqW  dnw  people  in ;  and  when  they  were 


once  in,  they  would  soon  be  brought  to  more  ; 
but  as  for  the  1000  horse  and  dragooiis  he 
could  say  nothing  at  th6  present :  for  that  be- 
hoved to  be  cpncerted  upon  the  borders.  The 
deponent  made  the  same  proposal  to  Mr.  Fer- 
guson, who  was  much  concerned  in  the  affair, 
and  zealous  for  the  promoving  of  it.  Thut 
Mr.  Ferguson  had  in  October,  or  November 
before,  as  the  deponent  remembers,  in  a  con- 
versation with  the  deponent  in  Cheapside,  or 
the  street  somewhere  thereabout,  said,  That 
for  the  saving  of  innocent  blood,  it  would  be 
necessary  to  cut  off  a  few,  insinuating  tbe  king 
and  the  duke :  but  cannot  be  positive  whether 
he  named  them  or  not.  To  which  the  depo- 
nent said,  Tliat's  work  for  our  wild  people  in 
Scotland,  my  conscience  does'  not  serve  me  for 
such  things;  after  which  the  deponent  had 
never  any  particular  discourse  with  Fer«^son 
as  to  that  matter ;  but  as  to  the  other  kflair, 
Ferguson  told  the  deponent  that  he  was  doing  « 
what  he  could  to  get  it  effectuate,  as  particu- 
larly that  he  spoke  to  one  major  mldman, 
who  is  not  of  ttie  deponent  his  acquaintance. 
Ferguson  blamed  always  Sidney  as  driving  de- 
signs of  his  own.  The  deponent  met  twice  or 
thrice  With  the  lord  Melvif,  air  John  Cochran, 
Jerviswood,  commissar  Monro,  the  two  Cess- 
nocks,  Montgomery  of  Landshaw,  and  one  Mr. 
Veitch,  where  they  discoursed  of  money  to  be 
sent  to  Argyle,  in  order  to  the  carrying  on  the 
affair;  and  though  he  cannot  be  positive  the 
affair  was  named,  yet  it  was  understood  by 
himself,  and,  as  he  conceives,  bj  all  present,  to 
be  for  rising  in  arms  ibr  rectifying  me  govern- 
ment. Commissar  Monro,  lord  Blelvil,  andtn« 
two  Cessnocks,  were  against  meddling  with 
the  English,  because  they  judged  them  men 
that  would  talk,  and  Would  not  do,  but  were 
more  inclined  to  do  something  by  themsdves, 
if  it  could  be  done.  The  lord  Melvil  thought 
every  thing  hazardous,  and  therefore  the  de- 
ponent cannot  say  he  was  positive  in  any  thing ; 
but  was  most  inclined  to  have  the  duke  of 
Monmouth  to  head  them  in  Scotland,  of  which 
no  particular  method  was  laid  down.  Jervis- 
wood, the  deponent,  and  Mr.  Veitch,  were  for 
taking  money  at  one  of  these  meetings.  It 
was  resolved,  that  Mr.  Martin,  late  clerk  to  the 
justice-court,  should  be  sent  to  Scotland,  to 
desire  their  friends  to  hinder  the  country  from 
rising  or  taking  rash  resolutions 'upon  ine  ac- 
count of  the  council,  till  they  should  see  how 
matters  went  in  England.  The  said  Martin 
did  go  at  the  chaises  of  the  gentlemen  of  the 
meeting,  and  was  directed  to  the  laird  of  Pol- 
wart  and  Torwoodlie,  who  sent  back  word  that 
it  would  not  be  found  so  easy  a  maher  to  get 
the  gentry  of  Scotland  to  concur.  But  af- 
terwards in  a  letter  to  commissar  Monro,  Pol- 
wart  wrote  that  the  country  was  readier  to  con- 
ciir  than  they  had  imagined,  or  something  to 
that  purjiose.  The  deponent,  as  above-said, 
having  brou«[ht  over  a  key  fVom  Holland,  to 
serve  hin^elf  and  major  Holms:  He  remena- 
bers  not  that  ever  he  had  an  exact  copy  of  it, 
but  that  sometimes  the  one,  ^  sometimei  the 
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other  keeped  it,  aod  so-  it  cbanced  to  be  in  his 
custody  when  a  letter  IVom  the  earl  of  Argyle 
eame  to  ninjor  Holms,  intimating,  that  he 


would  ioin  with  the  duke  of  Monmouth,  and 
follow  his  measures,  or  obey  his  directions. 
This  Mr.  Vcitch  thou(Tlit  fit  to  communicate  to 
the  duke  of  JVIonmoutb,  and  for  the  under- 
standing tff  it  was  brought  to  the  deponent, 
and  hie  gave  the  kevto  Mr.  Veitch,  who,  as 
the  deponent  was  informed,  nas  to  give  it  and 
the  letter  to  Mr.  Ferguson,  and  he  to  shew  it 
to  the  duke  of  Monmouth  ;  but  what  was  done 
in  it  the  deponent  knows  ^ot.  Tlie  deponent 
heard  the  design  of  kiUiug  the  kiog  and  duke, 
from  Mr.  Shepherd,  who  told  the  deponent 
some  were  full  upon  it.  The  deponent  heard 
that  Aaron  Smith  was  sent  by  those  in  Eng- 
land, to  call  sir  John  Cochran,  on  the  account 
of  Carolina ;  but  that  be  does  not  know  Aaron 
Smith,  nor  any  more  of  that  matter,  not  being 
concerned   in  it.     Shepherd   named   young 

^  Hambden  frequently  as   concerned  in  these 

'  matters. 

Signed  at  Edinburgh -castle,  Sept.  B,     i 
1684,  and  renewed  ihe  18th  of  the 
same  mond). 

William  Carstares. 
Perth,  Cancell.  I.  P.  D. 

EDINBURGH  Castle,  Sept.  18,  1684. 
Mr.  William  Carstares  being  again  examined 
adhered  to  his  former  deposition,  in  all  the  parts 
of  it,  and  depones  he  knows  of  no  oorrespon- 
den<%  between  Scotland  and  England,  except  by 
Martin  before  named ;  for  those  gentlemen,  to 
whom  he  was  sent,  were  left  to  follow  their 
own  mett^ods.  VeitQh  sometimes,  as  the  de- 
ponent remembers,  stayed  sometimes  at  Ni- 
colson,  Stabler*s  house  at  London- Wall ;  some- 
times with  one  widow  Hardcastle  in  Moor- 
fields.  The  depooent  did  communicate  the 
design  on  foot  to  doctor  Owen,  Mr.  Griffil,  and 
tttr.Medc,  at  Stepney,  who  all  concurred  in 
tlie  promoting  of  it,  and  were  desirous  it  should 
lake  effect ;  and  to  one  Mr.  Freth  iti  the  Tem- 
ple, counsellor  at  law,  who  said  that  he  would 
see  what  he  could  do  in  reference  to  the  money ; 
hut  there  having  gone  a  report,  that  there  was 
no  money  to  be  raised,  he  did  nothing  in  it ; 
nor  does  the. deponent  tliink  him  any  more 
concerned  in  the  afiair.  Nelthorp  frequently 
spoke  to  the  deponent  of  the  money  to  be  sent 
to  Argyle,  whether  it  was  got  or  not ;  but  the 
d^nent  used  uq  freedom  with  him  in  the 
9ffmr.  Goodenough  did  insinuate  once,  that 
th«  k)rds  were  not  inclined  to  the  thing,  and 
that  before,  thev  would  see  what  they  could  do 
in  the  city.  The  deponent  saw  Mr.  Ferguson 
and  Mr.  Rumsey  kii'king,  aHer  the  plot  broke 
cot,  before  the  proclamation,  having  gone  to 
f'ergason,  in  the  back  of  Bishopsgate  street,  at 
some  new  building,  whither  he  was  dirocted  by 
J^viswood,  who  was  desirous  to  know  how 
thh^  went,  fiumsey  wasjoot  of  the  depo- 
Bopt  bis  acquaintance  before,  but  they  knew  as 
litdfi  of  the  malter  as  the  deponent.  This  is 
wbat  the  deponent  remembers  i  and  if  any  thing 


c»me  to  bis  memory,  he  is  to  deliver  it  in  betwixt 
the  first  of  October.    And  this  is  the  tmth,  ai 
he  shall  answer  to  God.   W  illiakf  Carstares. 
PEBTH,Canc€iI.  I.P.D. 

At  Edinbuugh,  Dec  29, 1684. 

These  foregoing  Depositions,  subscribed  by 
Mr.  William  Carstares,  deponent,  and  by  tlie 
lord  chancdhr,  were  acluiowledged  on  oath  by 
the  said  Mr.  William  Castares,  to  behistms 
depositions ;  aad  that  the  subscriptiODs  were 
his,  in  piiesence  of  us  undersubseribers, 

WuxiAM  Castaeis. 
David  Falcomeb,        Pwth,  Caaodl. 

GeORCE  MacKENSIB.      CIVCCNSBCRBT. 

Atbol. 
His  majesty's  Advocat  ^r  farrher  prebatiMi 
adduces  the  Examinations  of  Mr.  Iwiephard, 
taken  before  sir  Leolin  Jenkins,  seerrtary  of 
state  for  England,  with  the  Information  er  De- 
position  of  m.  Zachary  Bourn,  relating  to  die 
Plot,  signed  by  him  and  secretary  Jeokinsof 
which  Depositions  the  tenors  foHow : 

The  EXAMINATION  of  THOMAS  SHE?- 
HARD  of  London,  Merchant,  Uken 
upon  oath  before  the  Right  Honounbla 
sir  Leolin  Jenkins  knight,  his  majestv*^ 
principal  secretary  of  state,  the  tH^  Ay 
of  December,  168S. 

The  deponent  saith.  That  Ferguson  lobl 
him,  on  or  about  the  month  of  Apnl  last,  that 
an  insurrection  was  intended  both  in  E^- 
land  and  in  Scotland  ;  and  tliat  for  the  settliag 
that  affair  betwixt  the  two  nations,  Mr.  Bailli^ 
Mr.  Monro,  sir  lohn  Cochran,  sir  Hugh  and 
sir  George  Campbells,  with  some  others  (whose 
names  this  deponent  heard  not)  were  come  to 
London. 

.  That  the  deponent  had  some  acquaintaaee 
with  Mr.  Baillie,  Mr.  Monro,  apd  sir  John 
Cochran,  and  none  at  all  with  sir  Hi^hand  or 
George  Campbells;  that  Mr.  Baillie,told  the 
deponent,  that  the  earl  of  Argyle  demanded 
30,000/.  of  the  English  to  capacitat  him  to  begin 
the  tnisiness  effectually  in  Scotland,  and  that  lie 
the  said  Baillie  likewise  told  the  deponent,  that 
haviu^  conoei-ted  things  with  the  lord  Rua8ti!, 
and  others,  he  the  said  Baillie  found  an  impo»- 
bility  of  raising  that  sum  ;  after  which  the  said 
Baillie  had  acquainted  the  deponent,  that  they 
were  certainly  promised  10,000/.,  which  sum 
was  agreed  to  oe  naid  into  the  deponent's 
hands,  in  order  to  be  remitted  into  Holland, 
ibr  the  providing  of  arms ;  and  that  the  said 
Baillie  told  the  deponent  at  divers  tiines,  that 
the  said  sum,  or  at  least  one  half  of  it,  woukl  be 
paid  such  a  day,  and  such  a  day  ;  and  some- 
times asked  the  deponent,  if  he  had  received 
any  part  of  the  said  money ;  to  which  the  de- 
ponent replied,  that  he  had  Dot,  and  that  he  the 
deponent  scarce  thought  any  would  be  paid. 

And  the  deponent  also  saith,  that  hanqg 
had  some  little  conversation  with  sir  John 
Cochran,  he  »emembecB  welt,  that  both  «f 
them  did  somBtines  lament  the  debjsin  wt 
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ytying  in  the  moiiej ;  a<id  Mid  tbftt  althongli 

tfaenid  10,000/.  were  payed  id,  tbey,  the  Mid 

sir  JobD'  Cochran  and  Air.  Monro^  feared  H 

.  would  be  too  little :  and  this  deponent  ftnther 

nidi  not  as  to  any  i^w  matter.      Bat  the 

depooeDt  being  asked,  to  explain  what   he 

tboof  bt  was  meant  by  the  words  abore'wrttlen, 

▼is.  capacitat  him,  the  earl  of  Argyle,  to  begin 

the  busioesa,  be  this  deponent  sayetb,  that  he 

did  aoderstand  by  the  word  bosineaa,  an  intur- 

netioD  in  Scotland. 

SieSttbteribiturf  Thomas  Sn&^irkiiD. 

Jnrat'  coram  L.  Jenkins. 

The  INFORMATION  of  ZACH.  BOURN, 
of  Londob,  Brewer,  taken  upvn  oath,  the 
10th  day  of  December,  1683,  before  the 
right  honourable  Mr.  Secretary  Jenkins. 

The  Informant  deposeth,  and  sayetb.  That 
Mr.  BaiUie  sat  ap  one  night,  if  not  two,  with 
Mr.  Ferguson,  and  went  several  times  in  the 
evening  with  him  to  the  duke  of  Monmouth,  and 
the  chief  managers  of  the  conspiracy ;  that  Fer- 
guson told    the    deponent,  that  ne  the  s^id 
Baillie  was  the  chief  man  for  the  Sctots,  next  to 
the  lord  Argyle  ;  tliat  he  the  said  Baillie  did  sit 
np  the  greatest  part  of  one  night  with  the  said 
Ferguson,  at  which  time  this  deponent 'be- 
lieveth  they  were  busy  in  preparing  (he  in- 
tended declaration,  which  the  deponent  has  the 
more  reason  to  believe,  in  as  much  as  the  said 
'.  Feiguson  did  go  about  to  shew  him  the  depo- 
■.  neot  such  a  paper,  wherein  the  said  Ferguson 
-  was  hindered  by  the  coming  up  staire  of  some 
person,  to    speak  with  the    said  Fergason ; 
that  the  said  Ferguson  told  the  deponent,  that 
the  main  business  of  the  said  Baillie  in  meeting 
the  said  conspirators,  was4n  order  to  get  from 
them  the  10,000/.    promised  for  t\w.  biivlng 
of  arms,  for  the  insurrection  intended  in  Scot« 
land.     ' 

That  the  deponent  saw  Mr.  William  Car- 
stares  come  often  to  the  lodgings  of  the  said 
Ferguson  ;  but  that  the  said  Ferguson  never 
told  the  deponent  of  any  dlsconrse  held  by  him 
with  the  said  Carstares;  and  further  this 
deponent  saiUi  not. 
$ic»  Suhcribiturf  Zac.  Bourn. 

Jurat,  coram  L.  Jenkins. 

'  His  mnjesty's  Advocat  likewise  produced  se  • 
terml  warranJn  and  papers,  to  move  that  those 
d^ositioDS  are  sign^  by  sir  Leolin  Jenkins. 

His  majesty's  advocat  also  produced  the 
books  of  ad^nmal,  bearhig  Mr.  William 
Veitch  to  be  a  ferfault  traitor,  and  the  act  of 
IMtanMot  whereby  the  fbrfaultnre  is  ratified. 


Bis 


Majestt's  ADVOCAT'S  SPE^ECH 

THE  Inquest. 


My  Lords  and  Gentlemen ; 

YoQ  hare  now  a  conspiracy  against  his  tntj.*- 

jetty's  sacred  person  and  royal  government,  so 

Mkj  disenvvred,  that  they  most  want  reason 

•a  fMI  «^  toyal^y  ivlio  do  not  bdiefa  Ike  dia* 


and  tbey  mnil  be  enemiea  to  «noe» 
rity,  as  well  as  to  the  king,  who  do  noladuMw- 
ledge  it.  Beside  that  the  councils  of  all  the 
three  nations  thought  the  proof  sufficient  for 
indicting  A  general  thanksgiving  through  aU 
these  nations,  and  that  tbejndges  oC  England 
tbonght  the  same  strong  enough  to  infer  for- 
fanlture  of  hfe  and  e^ale  againUt  s#me4»f  all 
ranks  there ;  yon  have  a  discovery  made  here' 
from  the  late  earl  of  Argyle'sovm  letters,  and 
the  confession  of  .his  own  emissaries,  the  two 
snrest  proofs  that  law  ever  inrented,  or  the  na* 
ture  of  human  affairs  can  allow  ;  and  I  am  this 
day  to  add  to  all  this,  a  new  set  of  prooia  in  the  < 
orocess  that  I  now  lead  against  this  pannal, 
from  the  coi^essions  of  nobTemen  and  gentle* 
men,  who  have  bean  engaged  in  this  wicked 
conspiracy :  and  who,  from  a  sense  of  their 
guilt,  are  content  freely  to  depose  against  their 
nearest  relation  and  their  mostintimato  friend ; 
in  which  baring  thus  cleared  to  you,  that  there 
was  really  fftich  a  conspiracy,  I  shall,  in  the 
next  place,  proceed  to  prove  this  pannal's  ac* 
cession  to  it. 

It  cannot  be  imagined,  that'  we  would  wil- 
lingly involre  our  countrymen  in  it,  without, 
a  conviction  stronger  than  our  kindness  to 
Scotland,  nor  did  his  majesty's  servants  aocusa 
this  pannal,  whhout  the  opinion  of  the  ablest 
lawyers  of  the  kingdom,  who  did  with  them 
concur  to  think,  that  there  was  not  the  least 
occasion  of  doubting  left  to  the  most  indifferent 
inqoeist  of  his  ppailt,  after  they  had  seriously 
and  with  reflection  read  over  and  pondered  the 
probation  now  laid  before  you. 

The  person  accused  of  accession  to  this 
cry  me,  is  the  ringleader  of  all  those  who  in 
this  kingdom  concurred  with  the  English  con- 
spirators, as  yon  may  see  by  the  testimoniea 
of  all  who  have  deposed ; .  and  it  was  indeed  fit 
and  just  to  begin  with  the  most  guilty  ;  so  that 
if  he  be  not  convicted,  there  should  no  man  be 
punished  for  this  conspiracy  ;  all  the  noise  we 
haive  heard  of  it,  is  but  a  cheat,  the  king's 
judges  hare  been  murderers,  aII  die  witnesses 
have  heenknaTes,  and  such  as  died  for  it,  have 
been  martyrs. 

The  aocesswn  charged  on  the  pannal  is  not 
an  aecidental  escape,  nor  is  it  proved  by  wit- 
nesses, who  can  be  snspeeted  of  nnkin  jness  to 
his  person,  or  his  cause ;  for  it  is  a  lonjj^  tract 
of  a  continued  design,  gone  about  with  the 
greatest  deliberation  and  concern  imag^able, 
and  proved  by  his  nearest  relations,  and  nersoDs 
so  deeply  engaged  in  that  cause,  for  which  he 
suffers,  th^t  they  were  content  with  him  to  ven- 
ture their  lives  and  fbrtunes  in  that  quarrel. 
He  is  not  accused  of  a  cry  me  tbait  can  amount 
only  to  a  single  munbn*,  tiiougb  that  be  a 
dreadful  cry  me,  bnt  a  rebellion,  which  was  to' 
draw  upon  us  a  civil  war,  that  murder  of  mur- 
ders, in  which  hundreds  of  thousands  were  to 
fall ;  and  to  crown  all,  he  was  to  begin,  and  tn 
be  the  chief  promoter  of  a  rebellion,  in  which 
one  of  the  first  steps  was  to  kill  his  /nen^ 
miyesty,  and  his  royal  brother :  and  one  of  the 
chief  witnesses,  whlich  I  have  led  against  hu% 
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ifl  Boura,  which  Bourn  oonfeflsed  that  he  wa»to 
kill  the  king,  and  who  eoafesses  the  ^lamuil  lat 


•  vp'several  ni|^ts  with  Fcwison,  thex)thcrcoii 
triFer  of  the  king's  inuraer:  and  so  familiar 
was  he  with  him,  that  Bourn  depones,  that  the 
said  pannal  had  heen  witli  Fergoson  at  the 
dirawmg  of  the  manifesto^  whereby  he  was  not 
only  to  be^an  actor,  bat  to  be  the  justitier  of  that 
horrid  villainy ;  and  therefore  Bourn  depone^,, 
that  Ferguson  (tbe  best  judge  in  that  case) 
looked  uiM>n  him  as  the  chief  man,  next  to  Ar- 
gyle,    But  because  no  man  is  presumed  to  go 
to  such  a  heifi-ht,  witliout  previous  inclination 
and  motives,  1  shall,  to  convince  you  that  thfe 
gentfeman  was  very  capable  of  aU  that  was  li- 
belled against  him,  remember  you,  thsit  he  is 
nephew  and  son-in-law  to  the  late  WaristouQ, 
bred  up  in  his  lamily,  and  under  his  tutorv. 
About  the  time  of  his  plot  it  was  undeniably 
known,  and  is  now  sufficiently  proved  by  two 
present  witnesses,  the  earl  of  Tarras  and  com- 
missar Monro,  that  he  thought  himself  des^ 
pente,  knowing  himself  to  be  guilty  of  treason 
'  by  Blackwood's  case  ;  and  as  it  is  presumable, 
that  a  man  that  is  guilty  of  one  point  of  trea- 
son, will  commit  anfither,  so  when  a  wan  is 
desperate  as  to  his  iSe  and  fortune,  he  is  caua- 
bleof  any  thing.    Hewas  likewise  animated  to 
commit  this  cryme  by  the  intelligence  he  liKd 
that  there  was  a  plot  m  England,  carried  on  by 
men  of  so  great  parte,  fortune,  and  influence, 
and  by  the  too  probable  hopes,  that  they  wonW 
get  aU  the  western  shyres  to  join  with  them 
hete,  because  of  the  common  guilt  in  whicii 
they  had  engaged  themselves,  by  their  late  ex- 
travagancies, they  made  an  iiccoubt  of  an 
assistance  of  twenty  thousand  men;   and  by 
'  Philiphaugh's  deposition,  that  these  gentlemen 
«Xpected  the  concurae  of  the  Southern  shyres ; 
and  thus  I  am  to  prove  to  you  a  cryme,  which 
is  in  itself  so  probable  and  Ukley,  that  it  should 
need  little  probation,  though  I  have  adduced 
for  your  conviction  sufficient  evidences,  s|lbett 
the  cryme  were  in  itself -very  unliklcy. 

The  crymes,  which  I  hope  I  have  'proved, 
are,  1.  That  Jerviswood  the  pannal  transacted 
for  money  to  the  late  earl  of  Argy  le,  a  declared 
traitor.  2.  That  he  designed  to  raise  a  re- 
bellion. '  3.  That  he  mteroommuned  with  tbe 
•ari  of  Argyle  and  »Ir.  Veitch,  declared 
traitors.  4.  That  he  was  present  where  it  was 
treated,  either  that  Arffyle  shouhl  have  money 
from  the  English,  and  asaistanoe  from  Scot- 
I^d,  or  that  a  rebellion  should  be  iraised,  and 
that  he  did  not  reveal  the  samine;  md  all 
these  being  found  relevant  tqwratim^  it  is  suf- 
ficient for  me  to  have  proved  any  one  ef  them. 
And  if  a  gentleman  was  lately  found  guiiUr  of 
high-treason,  by  the  opinion  of  all  the  lords  of 
iession,  for  not  revealing,  that  sir  John  Cochran 
■ought  fifly  pounds  steriing  from  him,^  though 
he  refused  the  same,  and  thousrh  he  believed  it 
was  sought  for  a  charitable  subsistence  to  pre- 
aerve  mm  from  starvii^,  what  deserves  this 


^  This  was  the  Case  of  Peterfield  of  Dottchal, 
A.  D.  1684,  ia  this  Yoluia^. 


jiannal,  who.  sought  thirty-thousand  pounds 
sterling,  to  buy.  him  arm8>  to  invade  his  native 
country? 

\  That  Jerviswood  was  desigoing  to  carry  on  a 
rebellion,  or  at  least  was  accessory,  or  (as  our 
law  terms  it)  was  art  and  .part  thereof  is  clearly 
proved;  but  that  in  this  occult, add  biddea 
crime,  which  uses  not  to  be  proved  bj  clear 
witnesses,  1  may  lead  you  therow  all  the  steps 
of  the  probation,  which,  like  the  links  of  a 
chain,  bang  upon  one  another :  You  will  be. 
pleased  to  consider,  that,  1 .  It  is  proved  tbtt  he 
desired  a  blind  commission  to  go  to  Eoglaod, 
not  to  manage  the  affairs  of  the  Caroliaa  com- 
pany, as  he  confessed,  but  to  push  the  .people 
of  England  to  do  something  ibr  themselves, 
because  they  did  only  talk,  and  not  do.    And 
what  he  would  have  them  to  do,  appeals  too 
clearly,-  because  he  tells  the  eari  of  Tarrasy  it 
was  probable,  that  if  the  king  were  briskly 
put  to  it  by  the  parliament  of  England,  he 
would  consent  to  exclude  ^he  duke  from  the 
succession :  here  is  not  only  a  treasonable  de- 
sign (though  a  design  be  sufficient  ia.  treason) 
but  here  are  express  acts  of  treason  proved, 
viz.  The  treating  with  the  earl  of  Tarras  upoa 
this  design,  tbe  settling  a  correspondence  with 
him  for  the  prosecution  of  it,  and  the  ♦writing 
letters  from  London  to  him  concerninp;  it,  an4 
the  sending  down  Mr.  Martm  to  complete  it  by 
a  general  rismg.    As  he  designed  to  push  on 
the  English,  so  he  prosecutes  closely  this  de- 
sign upon  all  occasions.     On  the  road  he  com- 
plains cunningly  and  bitteriy,  that  our  lives, 
laws,  and  liberties,  and  the  Protestant  religion, 
were  in  danger,  the  style  and  method  of  all 
such  as  design  to  rebel;  after  he  arrives  at 
London,  he  ^ngagf6a  the  conspirators  there  to 
assist  the  late  earl  of  Argyle,  a  declared  traitor, 
with  money  to  buy  arms  ;  this  was  indeed  t» 
push  the  English  to  do  the  most  dang;eroQS 
thmgs  by  thelnost  dangerous  man,  and  in  the 
most  dangerous  methods.    He  enters  also  in  a 
strict  correspondence  with  Ferguson  the  con- 
triver, with  Shephard  the  thesaurer,  and  Car- 
staies  the  chaplain  of  the  conspuncy. 

Alexander  MonrOy  another  present  witness, 
proves  that  he  argued  with  him  that  it  was 
necessary  to  give  Argyle  money  expressly  w 
carrying  on  the  rebellion  ;  and  that  they  did 
meet  at  Jerviswood's  chamber  where  this  was 
spoke  of,  and  from  which  Mr.  R4)bcrt  Martm 
was  sent  to  their  friends  in  Scotland,  to  know 
what  they  would  do ;  and  though  the  sdljr 
caution  watf,  that  they  sent  him  to  prevent  tbof 
rising,  yet  a  man  must  renounce  conamoa 
sense,  not  to  see  that  the  design  was  to  incite 
them  to  rebellion,  and  to  prevent  only  tb«r 
doing  any  thing  in  this  rebellious  desigO)  ^ 
which  they  might  lose  themselves  in  a  too 
early  and  abortive  insurrection  here,  till  tlunp 
were  ready  in  England.  For  1.  This  commis- 
sion wrasgiren  him  in  a  place,  andj)y  acomiwiny 
who  ha4  been  themselves  treating  ^f^f^^l 
before  of  sending  money  to  the  eari  ot  Argy » 
to  buy  arms,  and  certainly  those  arms  were  w 
bebolight  for  men,  amdaot  for  a  »««»»»«• 


Digitized  by 


Google 


STATE  TRIALS,  36  CuABLBk  IL  l684^or  High  ^$a$mu 


705} 

,  9.  They  urore  troitiiig  hoir  many  men 

beraiMdinSootl^.  3.  Cantwte' Depontion 

beuB,  that  Martiii  was  sent  to  faiiider  rash  te- 

sdotioiia,  till  thev  aaw  bow  matters  went  in 

Kngfaad  ;    and  tbe  return  to  llieir  amba&sy 

bore,  that  it  would  not  be  an  easy  matter  to 

get  tiie  gentry  of  Scotland  to  concur,  but<af- 

terwaids  better  hopes  of  their  rising  was  given, 

which  oottld  not  have  been,  if  the  true; com* 

mission  had  not  been,  to  raise  Scotland.     4. 

That  sir  John  Cockran  made  a  speech  to  that 

purpose,  is  expressly  proved,  and  that  Jervis- 

wood  spoke  to  the  same  purpose,  is  proved  bv 

a  necessary  ^consequence  \  for  since  its  proved, 

that  bespoke,  and  that  he  did  not  speakaffainst 

it,  it  must  neoesBtf  ily  folk>w  that  he  spoke  for 

it,  thongb  the  witness  is  so  cautious,  that  he 

caonot  condescend  upon  the  words  al'ter  so 

loiig^n  time,  and  it  is  against  sense  to  think, 

that  Jerviswood,  who  in  private  pressed  tlie 

'lameso  much  upon  commissar  Monro,  and 
who  was  the  Deacon-Conveener  here,  and 
who  as  Mr.  Martin  their  envoy  declared,  was 
the  ye— on  who  was  to  be  sent  for  the  arms, 
should  not  himself  have  been  the  most  forward 
man  in  that  design.  But  above  all  *■  exitus  acta 
probat,'  this  oommissiooer  (who  bein^  a  mere 
servant,  dorst  not  have  proposed  any  thing  from 
bininetf,  being  a  mean  person,  and  beinff  one« 
who,  as  the  earl  of  Tarras  deposes,  would  say 
Dolliinff  bat  what  was  in  his  paper)  does  exprass* 
ly  decUre;  that  he  came  mm  Jerviswood  and 
others ;  and  in  the  meeting  with  him,  a  rebel- 
lion is  actually  formed,  and  it  is  resolved,  they 
should  seise  the  king's  officers  of  state,  gar- 
risons, and  fiirees,  and  that  they  should  join 
vith  th^hOeearl  of  Argyle,  and  put  their  own 
tbrces  in  a  condition  to  join  with  these  forces, 
that  were  to  come  from  England,  and  they 
t^Te  a  Bgn,  and  a  Mford,  which  uses  only  to 
be  done  in  actual  war;  so  h^re  is  treason  clear- 
ly proved,  by  two  present  witnesses,  ftom  the 
first  des^  lo  its  last  perfection. 

Nor  can  it  be  objected,  that  they  are  not 
eoncurring  witoesses,  but  ie»ik»  wigtdareM  upon 
separate  acts  ;  for  in  reiterable  crimes,  wit- 
nessed deposing  upon  different  acts,  do  prove, 
if  die  deeds  tend  to  the  same  end ;  as  for  in- 
stance. If  one  witness  shouM  depose,  that  they 
saw  a  traitor  sit  in  a  council  of  war  in  one  place, 
and  in  another  place  they  sa^  him  in  arms ; 
or  that  one  saw  him~  assist  at  a  prochimation 
in  one.place,  and  saw  him  in  arms  in  another  ; 

*  or  that  one  saw  him  write  a  treasonable  paper, 
and  anothersaw  him  use  it:  These  witnesses 
are  still  considered  as  oontestes,  or  concurring 
witnesses  ;  and  ten  or  twelve  inquests  have  so 
Ibundf  and  noon  thefar  verdict,  rebels  have  been 
lately  hanged.  The  learned  judges  of  England 
being  all  met  together  did  expressly  find,  that 
one  witness  nrovinff,  that  A.  B.  said,  that  fie 
wasgoinff  tobuy  a  knife  to  kill  the  king,  and 
another  wposinff,  that  he  saw  him  buy  a  knife 
withoQt  tdlmg  Tor  what,  that  these  two  wit- 

'  iiesses  were  conlestes,  and  ^rored  sufficiently 
Xhe  crime  of  treason  ; 
^SBs  prored  only  a  remote 
voux. 
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yet  tnere  the  one  wit- 
emote  desigOy  and  |ho 


other  an  act  which  was  indiftrcnt  of  its  own 
nature,  and  became  only  treasonable  by  the  con- 
nection ;  but  no  witnesses  ever  deposed  i^pon 
thines  so  coherent,  and  so  connected  together^ 
as  these  do ;  for  they  depose  still  upon  the 
same  person  carrying  on  the  same  design  of  n 
rebeUiOn,  as  to  which,  in  one  place,  he  is  ex- 
citing his  own  nephew,  and  telling  him  his  re- 
solutions, and  settling  a  correspondence  with 
him  ;  at  another  time  he  presses  commissar 
Monro  to  the  same  rebellion,  at  a  third,  he 
holds  a  meeting  at  his  own  chamber,  and  speaks 
concerning  it,  and  from  that  meeting  he  sends 
a  tmsty,  who  forms  the  rebellion.  Besides 
all  this,  though  two  witoesses  be  sufficient,  I 
hare  adduced  Mr.  William  Carstares  chief  con- 
spirator, and  who  cboosed  rather  to  sutfer 
▼lolent  torture,  than  to  disclose  it ;  he  like- 
wise depooes  upon  all  these  steps,  and  con* 
nects  them  together,  and  this  his  De- 
position is  twice  reiterated,  unon  oath,  aikr 
much  premeditation.  And  I  ukewise  adduoo 
two  depoaitioos  taken  upon  oath,  by  sir'  Loolin 
Jenkins,  who  was  impowered  by  the  law  of 
England,  and  at  the  command  of  the  King^ 
ancFthe  council  of  England,  upon  a  letter  from 
his  Majesty's  officers  of  stem  he  ;e,  in  which 
deposition,  Sbephard,  onfe  of  the  witnesses,  de- 
poses, that  Baillie  came  frelqoently  to  him,  and 
desired  him  to  advance  the  money,  and  lament!^ 
ed  the  debys ;  and  that  there  Was  so  litUe  toj^bn 
advanced  $  and  who  shouki  be  better  believed 
than  one  who  was  his  own  trusty,  and  a  person 
who  was  able  to  advance  so  great  a  sum  ? 
Bourn,  another  of  the  witnesses,  deposes,  thas 
Fei^uson  toU  bun,  that  the  pannal  spoke  fre- 
quently to  Inm  concerning  the  same  money, 
and  that  he  sat  up  sevenfl  nigbte  with  Ferguson 
upon  the  said  conspiracy  ;  and  who  shouki  bo 
better  believed  than  Ferguson's  confident,  and 
one  who  was.so  far  trusted  in  the  whole  affair, 
that  he  was  to  take  away  that  sacred  life,  which 
heaven  has  preserved  by  so  m^y  miracles  P 

Against  these  three  depositions  you  ham 
heard  it  objected,  that '  non  testimonia,  sed 
^  testes  probaot,'  especially  by  our  law  ;  ia 
which  fay  an  express  act  ot  parliament,  no  pro- 
bation is  to  be  led,  but  in  presence  of  the  sssis# 
and  pannal.  To  which  it  is  answered,  That 
these  depositions  are  not  meer  testimonies; 
for  f  call  a  testimony  a  Fol'untar  declaration^ 
emitted  without  an  oath,  and  a  judge ; ,  hot 
these  depositions  are  taken  under  the  awe  of  an 
oath,  and  by  the  direction  of  a  judge.  9.  Shop- 
hard  was  confronted  with  the  pannal  himself^ 
and  he  bad  nothing  to  say  afrainsthim  ;  where* 
as  the  great  thing  that  can  oe  ol^jected  againsl 
testimonies!  j(and  by  our  stoiute  especially)  is, 
that  if  tb'e  party  who  emite  the*  testimony  nad 
been  confronted  with  the  pannal,  the  impres* 
sion  of  seeing  a  person  that  fss  to  die  by  hib 
deposition,  woida  have  made  him  afraid  to  de«  ' 
pose]  laxly :  and  the  pannal  likewise  might  by 
proposing  intsnrogators  and  qoeatioos^  have 
cleared  himself,  and  satisfied  the  judges  in 
many  things  deposed  against  bim:  But  so  it  is 
that  Mr.  Sbephard  having  been  confronted 
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\9ith  dw  pMiMd,  tofivra  tbe  kiiifr  bimMlf,  who 
18  M  far  aliov^  cUmt  jadgec,  in  bi^reasoo  lii^d 
jii^ce,  as  he  is  in  bis  p«wer  tiitl  auliioriiy  : 
he  dep9fi<is  that  the  pannal  was  the  chief  ma- 
nagieraf  this  ooDapimcy,  next  to  Ar^^yte,  and 
that  he  was  so  passionate  to  have  tlSs  aaoaey 
to  buy  arms,  that  he  lameBted  the  Mays. 
And  can  it  he  imagined  that  Mr.  Shepbard, 
ifhom  be  trusted  vrath  his  life,  and  bis  fortune, 
and   whom  all  their  party  trusted  with  tbeu* 
canhy  would  have  deposed  any  thing*  against 
him  that  was  not  (rue,  especially  when  helcnew 
diat  what  he  wns  to  depose,  was  to  take  away 
his  hfe  and  his  fortme  P   or  that  if  the  pannal 
had  been  innocent,  he  wouM  not,  when  be  was 
oonlronted  with  Mr.  SMiephard  before  the  king 
himself,  have  reared  against  Mr.  Shephard,  ifh^ 
had  not  been  conscieus  to  liis  own  guilt  ?  There 
is  a  surprize  in  innocence,  which  makes  the  in- 
nocent, exclaim ;  anditiasphes  men  with  a  cou- 
rage wbich^  enables  them  to  confound  those 
who  depose    falsely  -against   them.    And  in 
what  occasion  coulu  eitner  of  these  hare  ap- 
peared, more  l^han  in  this,  wherein  this  g>en- 
tleman  was  charged  to  have  conspired  with  the 
greatest  of  rascaw,  against  the  best  of  princes ; 
asdchat  too  in  presenoe  of  the  prince  himself, 
against  wiiom  he  had  conspired  ^   But  gniH 
itapifies  indeed,  and  it  did  never  more  than  in 
this  gedtleman's  case,  whose  silenoe  was  a 
HMre  convincing  witness  than  Mr.  Shephard 
<teuU  be.    Mr.  Carstares  likewise  knew  when 
he  was  to  d^one,  that  his  deposition  was  to  be 
used  against  )erviswood :  and  be  stood  more  in 
tmie  of  his  love  to  his  friend,  than  of  the  feajf* 
of 'the  torture ;  and  hazarded  rather  to  die  for 
Jerviswood,  than  that  ierviswood  should  die 
by  him :  How  can  it  be  then  imagined,  that  if 
this  man  had  seen  Jerviswood  in  bis  trial,  it 
wonld  have   altered  his  deposition  ;    or  that 
this  kindness,  which  we  all  admifed  hi  him, 
would  have  suffered  him  to  forget  any  thing 
in  bis  deposition,  which  might  have^been  ad- 
▼antagnous  in  the  least  to  his  friend  !  and  they 
understand  ill  this  height  of  friendship,  wm» 
think  that  it  wonld  not  have  been  more  nice 
end  carefol,  than  any  advocate  could  have  been. 
And  ifCarslares  had  forgot  at  one  time,  would 
he  not  have  supplied  it  ano(9ier ;  but  especially 
at  this  last  time,  when  he  knew  his  friend  was 
already  brought  upon  his  trial,  and  that  this 
venewed  testimony  was  yet  a  further  confirma- 
tinn  of  what  was  said  against  him  ?   And  albeit 
tiie  king's  servants  were  forced   to  engage, 
that  Carstares  himself  should  not  be  mad^  nse 
of  aa  a  witness  against  Jerviswood ;  yet  I  think 
Aiis  kind  scrupulosity  in  Carstares  for  Jervis- 
wood should  convince  vou  more  than  twenty 
luspeot,  nay  than  even  m  different  witnesses ; 
Dorcan  it  be  imagined,  that  the  one  of  these 
tHinesses  would  not  have  been  as  much  afraid 
of  God,  and  bis  oath  at  London,  as  at  Edin- 
hnrgh ;  and  ihe  other  in  the  cooneil-chamber 
in  the  fbrenoon,  a^  in  the  justice-court  in  the 
tdemoon. 

d.  The  statute  founded  on  does  not  discharge 
4ie  producing  of  testimonies,  othen^'ays  than 


after  the  jvry.v  hidosied  :  lor  than  indeed  they 
might  he  dangerous,  bacaneetlM  party  esuld 
not sinectagninst them  :  hotehMe  ^elalate^ 
only  discbarges  to  produce  writ  «r  vfll^essB^ 
aAo*  the  jnry  is  tncloeed,  it  seems  cleaHy  tn 
insinuate,  that  they  ought  to  prove,  when  fliey 
are  produced  in  presence  of  the  pafty  himself 
as  now  fhey  are.  And  tlidngh  the  civil  law 
did  not  altow  their  jndgM  to  believe  testkno^ 
nies,  liecftttse  they  were  eottfiBed  to  ebssrre 
strict  law,  y«t  it  dees  not  from  that  ibllow, 
that  our  Junes,  whom  the  law  allows  to  be  a' 
law  to  themselves,  and  to  he  confined  b|  bo 
rule,  b«^  their  conscience,  may  not  trust  in- 
tirely  to  the  depuation  of  witnesses,  though 
not  taken  before  themselves,  when  they  kooir 
that  the  witnesses  Ir^  whom,  and  the  judgei 
before  whom  these  depositions  were  emitted, 
are  persons  beyond  ai^  suspicion,  as  in  oor 
case.  6ut  yet  for  all  this^  I  produce  these 
testimonies,  as  adminieles  here,  only  to  eoanect 
the  de{K>8itipns  of  the  present  witnesses, 
and  not  to  be  equivalent  to  witnesses  ia  this 
legal  process  ;  albeit  as  to  the  convietion  of 
mankmd,  they  are  stronger  than  any  prdiaaiy 
witnesses. 

When  yo^,  my  lords,  and  gentlemen,  re- 
member that  it  is  not  the  revenge  of  a  privitt 
party,  that  accuses  in  this  case ;  and  that  erea 
m  private  crimes,  such  as  forgery,  or  the  nrar- 
der  of  children,  &c.  many  Junes  here  hove  pro- 
ceeded upon  mere  presumptions,  and  that  even 
Solomon  himself  found  his  illustrious  dedsisBS 
approved  by  God  Almighty,  upeti  the  presumed 
assertion  of  a.  mother ;  I  hope  ye  wffl  think  two 
friends  deposing,  as  present  vntnesses,  admiai- 
culated  and  connected  by  the  depositiQQS  of 
others,  though  nbeent,  should  b^t  in  yoo  in 
intire  belief;  especially  against  a  pannd,  who 
has  been  ^always  known  to  incline  this  way, 
and  who,  though  he  was  desirod  in  the  Toi* 
booth  to  vindicate  himself  from  those  erines, 
would  not  say  any  thing  in  his  own  defence : 
and  though  he  ofiers  to  clear  himself  of  liis  ee- 
cesion  to  the  king's  mui^der,  yet  says  BCthnf 
to  clear  hims^f  from  the  conspiracy  entevn 
into  with  the  late  eari  of  Argyle,  for  invadiB|f 
his  native  ceuntrey ;  which  is  all  tha(  I  heit 
charge  upon  him,  and  vi4iich  he  inclines  to  jes- 
tifie  as  a  necessary  mean  for  redressing  grier- 
ances.  1  must  therefore  remetober  you,  diat 
an  inquest  of  very  woithy  gentlemen  did  flad 
Rathillet  guilty,  though  there  was  but  one  wit- 
ness led  against  him ;  heeause  when  bewai 
put  to  it,  he  did  net  deny  his  accession :  asd 
two  rogues  were  fonnd  |;nilty  in  the  late  d^ 
cuit  at  Glasoow,  for  having  murdered  a  go- 
tleman  of  the  guard,  though  no  man  saw  tten 
IeiH  him  ;  but  the  mnrderers  havinff  heen  per- 
sued,  they  run  to  the  {dace,  ontcf  which  the 
pannals4hen  accused  were  taken,  none  bavhff 
eeen  the  face  of  die  runavrays ;  and  the  pannsh 
being  accused,  and  prised  to  deny  the  ac«i^ 
sion,  shunned  to  ihsown  the  gnat,  but  dewrm 
it  might  be  proved  against  £em.  thhioiy 
eonvinee  you  that  there  arc  proeffe  wfaichsre 
•tvoBger  thnnwitaeBaes}  and  I  tmrnt^Oi^ 
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Ikere  mm  imv^bt  noM  jpvoviBgp  wItMBMs  Amu 
in  this  case ;  nor  were  the  deposittoiM  •f  wi*^ 
mwoi  tyr  mweitiroatly  afainietthrted.  Re- 
iMwber  tbft  dM^ct  Mm^nm  sf  eaniboMeM^ 
€s«p«Mie0  afaiMt  tW  king 'a  siuned  life,  aad 
ofsnf— rsgiwf  »  cnril  war,  whemn  ya«raeftT«s 
aad  yomr  fsaluatj  na^  Uetd,  hj  makiiif  Hke 
least  diffioBity  to  Had  a  Biaii  ^ky,  bjr  tha 
stcaopat  j^itim  tlMt  cvev  were  addnead  in  m> 
laical  jt  anine  aa  a  cansaincy  is.  Aad,  I  do 
jastly  osDalDde,  liMfc  whae?cr  daaies  that  a 
osusfHiairf  can  betboa  prored,  daes  tot  all  tha 
'      *     ■  cit 


thai  ha  incltaas  that  caaepiraeMik 
i*  be  aooooni|^  aad  allowed.     Oovage 
is  ao  fiv  Ivan  waodiag  such  «aoo«ragfciiiaBla» 
the  other  head  i»  this;  as  in  all  other 
anise  the  faill  eraws  Irequaat  and 
Iba  ppobatiaa  shottld  thevefbre  he 
c^y  though  in  thia  ease,  the 
king  needs  as  little  d^ra  your  fiMroor,  as  fcar 
jtastica.    And  I  haire  iiMiatod  so  ttiiich 
ihoB   prahation,  salher  to  oonYinae  the 
of  tbo  ca«ipi«acy,  than  you  that  tUa 
«oiispiratar  iag^aiH^. 

Thoreafler  the  Lords  ordained  the  assize  to 
iaclose,  and  return  their  rerdict  to-morrow,  by 
nine  a'clock  in  th»  morning^. 

EomBURGir,  Decemher  24,  1684. 

The  said  day  the  paraona,  who  ^asi  uj^  the 
aasize  of  Mv.  Robert  BaiUie  oi  Jerviawood, 
retmad  their  verdict  in  uresanee  ol*  the  said 
VmhIb  ;  wb^eaeaf  the  tenor  follows :  The  assixa,  all 
in  one  voioe,:  finds  the  cnnea  of  art  and  part  io 
the  eonapiiacy,  aad  plot  Ubelled,  and  of  oonceal- 
mgf  andnot  roveaUiW  the  samoi  clearly  proven 
againsl  Mr.  Robert  Baiilie  the  panaal,  in  re- 
aped of  the  depoaitioas  of  witnesses  and  adoai- 
melca  addaced.  Sic  mbscribitur^  Strathmobe, 
ChanoeUor. 


ilfler  openiag  aad  reading  of  the  whieb  ver 
diet  of  aaaiae,  the  knda,  juatiee  gcsieral,  joatice 
elaik,  and  aaaomMssiopcta  of  justiciary,  there- 
lare  by.  the  moath  of  James  Jobnatonn  deflsp- 
star  of  eourtfdaeamedand  a^adgedtbe  said 
Nk.  Robert  Bailiia  of  Jerriawaod  to  botaken  to 
the  aaepoat-croaa  oi'  Bdinburgb,  *  thia  twenty - 

*  ^  Thia  greal  expedited  waaoccasteBed  by 
te  pnaoner'a  had  state  of  heahh,  who  they 
taicd  mighl  avsit  bin  execution  by  a  natural 
deaA«"     Foraaer  £dflion. 

<«  Baitie  of  JerVtswood  waa  offisred  baa  hie," 
aaya  Dakryaople,  MamoiM^  P&rt  X,  Book  1,  p.* 
a9h  4loed.  of  1771,  '*  h'he  wouhl  conaewlto 
tarn  eiidenoa  lie  saaiied  aad  aaid  They  who 
can  make  such  a  proposal  to  me,  know  neither 
Me  nor  ny  country.'^  He  veim  not  indeed  to 
ad^aolhority:  il  is  probable  theiefore  that  till 
air  Joba  wrole  bis  book,  ibia  inlareated  aod 
aednctir^4>Air  o»  the  one  hand,  and  oontenp- 
toana  iadigfnant  refusal  on  the  ciiher,  net er  ex- 
i — ^unleaa  pevhapa  in  the  dtonghta  of  the 
jOf  RrMm^acmrteai  of  faiatavy- wrilkig 
I  aiMsk  oeoasibna  I  wiH  flraasenba  hip  own 
HBCMvH  i»  Us  aiai  atsao^e  ton- 


ibivlb  day  of  Daaoaber  instant,  betwixt  two 
and  four  o'clock  ii\  the  att0meon,*and  there  to 
bohaggid  OB  a  gibbal  till  he  be  dead ;  and  his 
head  to  ha  cut  elT^  and  his  body  to  be  quartered  ■ 
io  foar,  and  his  bead  to  be  aftxed  on^lieNether- 
bow  of  Bdinbwrgb>  aad  one  of  hia  miartera  to 
be  affimd  on  the  TalbMoetb  of  Jedburgh,  another 
on  the  Tolboolb  of  Lanerk,'a  tfaiid  on  the  Tol  - 
booth  of  Air,'^aBd  a  lourlk  on  the  Tolbooth  of  ^ 
GUaagow ;  and  ord8inahi9nanie,ikine,  memory^ 
andhoBOors  to  be  extinct ;  bia  l^ood  to  be  taint-  . 
ed^  and  hia  arms  to  be  liren  forth,  and  delete 
on  9i  the  baoks  of  arma ;  so  thai  his  posterity 
naj  nerer  hare  place,  nor  be  able  liereafier  to* 
bradc,  or  joyse  anjf  honours,  offices,  titlea  or 
dignities,  within  this  realaa  in  time  coming ; 
aM  ta  hare  tbr&nlted,  amitted,.  and  tint,  att 
aod  aondry  his  knda,  hofilaces,  tacka,  slead- 
infia,  rooms,  posaessioas,  goow  and  gear  what- 
soever, pertaining  to  him,  to  our  rorereigB  lopd*9 
use,  to  remain  perpetually  with  his  ^highness 
io  property,  which  was  pronounced  for  doom. 
Sic  tuhscribiturj     XiNLiTHaow. 

James  Foolxs.      Roger  Hog. 

J.  LocKABT.         A.  Sbton. 

David  Balfour.  P.  Lton. 

Exiraeled  forth  of  the  hooka  of  adjoarnal, 
by  me  Mr.  Thomas  Gosdon,  desk  to  the  jaa« 
lice  eonrt, 

1^  suhKrUntury    Thomas  Oomon. 
<f 
He  waa  executed  aceording^y  Aeaame  day, 
and  at  tiie  place  of  execvtion  peraiated  in  de* 
aying  his  knowledge  of  any  design  Mninat  ^^ 
king'a  life,  ov  the  dake's,  or  of  any  plot  aga 


the  government :  he  ovraed,  be  thought  il  town 
fttl  for  subjects,  being  under  SBcb  pressures, 
to  try  how  they  m^t  be  rehered  from  tbtan^ 

-     '  ■    . 

gnage ;  '*  in  ofder  to  give  variely  to  tha 
narralien,  and  ta  avoid  making  refleotiona 
on  myself,  }  have  oAen  thrown  what  pe^a 
thought  into  what  they  said.  This,  though 
warranted  by  4he  example  of  almost  all  ma 
antient  hiafcoriaBS  and  the  greatest  of  the  mo  • 
derns,  may  in  this  age  give  an  appearanoa  of 
infidelity  to  the  narrative.  But  I  flatter  my- 
self a  reader  of  taste  will  easily  perceive  a  dai* 
tinelien.  When  the  worda  are  contuned  in  a 
sentence  or  two,  they  are  thoise  which  were  ac^ 
toaliy  spoken .  W  hen  they  run  into  tongth  the 
writer  is  in  part  answerable  for  them."  (Pre* 
Ihoetovol.  1  of  Memoirs,  4to  ed.  1771)  The 
distinction  taken  in  the  last  clause  of  thia  pa* 
ragraph  is-  roost  undoablcdfy  not  tme  in  the 
ease  iS  sir  John  Dalrymple. 

Sir  John  (at  the  end  of  part  3,  book  10)  in- 
forms ua,  that  to  him  *^  it  appears  that  to  write 
history  witkoat  drawing  moral  or  political  ruka 
of  condiiot  from  it,  is  tittle  better  than  writing 
l%e  student  of  sir  John's  work. 


may  experimentatty  aseertain  the  melan^ioly 
tnOlH  that  the  absence  of  iuoral  and  politteal 
dedactiona  ia  not  the  only  quatity  by  which 
hiatory  can  be  deginded  ta  tbe  rank  oft  m* 
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he  was  carried  io  a  chair,  in  hia  nigbtgowBy  la 
the  aoaffold. 

By  the  oounci] -books,  I  fiod,  AngiMl  ig, 


and  his  design  went  ae  farther ;  but  he  refosed 
to  eater  into  partioulani. 

Afterwards,  in  pnrsaanee  of  the  sentence, 
his  majesty's  heralds,  and  pnrserants,  with 
their  costs  displayed  Jailer  sound  of  trampets) 
did  publicly,  in  face  of  the  court,  conform  to  the 
cnstom  in  the  sentences  of  treason,  in  his  ma> 
jesty*s  name  and  authority,  cancel,  tear  and 
destroy  the  said  Mr.  Robert  Baillie  his  arms, 
threw  them  in  his  face,  trampled  them  under 
Ihot ;  and  ordained  his  arms  to  be  expunged 
ont  of  the  books  of  heraldry,  his  posterity  to  be 
i^oble,/and  nerer  to  enioy  honoar  and  dig* 
•mty  in  time  coming:  and  thereafter  went  to 
the  Mercat  cross  of  Edinburgh^  and  solemnly 
tore  and  cancelled  the  said  Air.  Robert  -Baillie 
his  arms,  and  affixed  tlie  samine  on  the  said, 
Blercat- cross  reversed,  with  this  inscription ;' 
The  arms  of  Mr.  Robert  Baillie,  late  of 
wood,  Ti-aytor. 


Wodrow,  in  his  History  of  the  Sufferings  of 
the  Church  of  Scotland,  mes  the  following 
particalars  respecting  this  Trial : 

**  Mr.  Robert  Baily  of  Jerriswood,  with  whose 
sufferings  I  shall  end  this  section,  was  a  gen- 
tleman who  had  the  testimony  of  some  of  the 
greatest  men  of  this  age,  whom  i  conld  name 
S>r  one  of  the  best  of  men,  and  greatest  of  states- 
men, and  80  was  a  very  proper  object  of  the  fury 
ef  tbis  period,  and  could  scarce  escape  the  rage 
and  malice  of  the  duke  of  York,  and  such  as 
were  with  him  carrying  on  the  plot  against  our 
religion,  reformation  and  liberty. 

**  Indeed  befell  a  sacrifice  for  onr  holy  refor- 
mation, and  received  the  crown  of  martyrdom, 
upon  the  acoonnt  of  his  zealous  appearaiMes 
against  popery  and  arbitrary  power.  I  can 
never  consider  this  great  man,  and  several 
others,  in  this  and  succeeding  years,  of  the 
most  judicious  and  notable  of  our  martyrs, 
neglected  of  design  by  the  cqllectors  of  the 
dond  of  witnesses,  bnt  J  nrast  blame  tbdr  pri- 
vate and  party  temper. 

*<  Jervnwood's  trial  was  published  by  the 
managers,  and  I  thay  perhaps  make  some  re* 
marks  aflerwards  upon  it  I  shall  here  give 
seme  few  hints  I  meet  with  in  the  records, 
with  relation  to  him,  when  before  the  council, 
of  which  there  is  notliing  in  his  printed  trial. 

'<  Through  his  long  confinement,  and  harsh 
treatment  when  in  prison,  this  good  man 
turned  very  siddy  and  tender;  and  it  was 
reckoned  almost  certain  by  all,  that  had  the 
managers  spared  this  gentleman  a  few  wedcs 
longer,  they  would  have  |)een  rid  of  him  by  a 
natural  death,  and  escaped  the  indelible  blot  of 
inhumaniw  and  barbarity  to  so  excellent  a 
nerson.  He  was  evidently  a  dying  when  tried 
oefere  the  justiciary,  and  was  obliged  to  ap- 
pear in  hifl  night  gown  before  them,  and  scarce 
nUe  to  stand  when  he  spake;  and  yet  he  was 
ktpl  in  the  pennel  fur  ten  hours,  and  behoved 
iotakecordiais  (leveral  times;  and  next  day 


<  the  lady  Jerviswood  is,  upon  her  petitioD,  al- 
*  lowed  to  see  her  dyine  husbud)  witb  the 
*'  physicians,  but  to  speu  nothing  to  kim  but 
( what  they  hear  and  are  witnesses  to.*  I  an 
of  opinion  tbis  low  state  of  his  health  pot  the 
managers  at  first  off  the  design  of  prooenini: 
him  criminally;  and  to  secure . his  csbto, 
while  be  is  dying  a  natural  death,  bcoughtos  by . 
their  maletreatment,  they  raise  a  prooese  in 
ordeir  to  fine  him  to  the  value  of  6000/.  ttert. 
<*  Thus,  August  30,  the  council  order  the  id* 
vocate  to  pursue  Jerviswood,  for  resettiag,  ea- 
tertaining,  and  corresponding  vrith  r^eb;  tad 
as  far  as  I  can  find  he  was  not  able  to  sfipetf 
before  the  council  when  they  passed  a  decne 
against  him,  only  he  ordered  his  sdvocslets 
appear  for  him. 

«*  Accordingly,  September  4,  the  couaol 
pass  their  decreet,  fining  him  in  six  thoonad 
pounds  sterlingv  The  decreet  is  very  loor, 
and  would  take  up  too  much  room  here,  u 
short,  it  narrates  tne  Ubel  given  in  against  Jer- 
viswood, which  consists  mostly  of  Uieartidcf 
of  his  printed  indictment,  upen  which  after- 
wards he  sufiTered,  and  a  charge  of  his  coarcfR 
and  interoommuning  with  the  perasns  who  will 
just  now  come  in ;  and  then  the  libel  is  re- 
ferred to  his  oath,  which  he  reftising,  they  psss 
sentence.    The  sum  of  all  is  this : 

«  The  lords  of  his  majesty's  privy  eoondt, 
havingheard  and  considered  the  fornaid  fibd, 
and  the  mterrogatories  given  in  by  his  mt- 
jesty's  advocate,  in  order  only  to  an  axbitnry 
punishment,  to  which  bis  majesty's  advocHe 
restricted  the  libel  *■  pro  loco  et  tempore/  tod 
reserved  the  other  articles  of  the  libel  to  be 
pursued  as  law  accords;  and  the  council 
naving  appointed  a  committee  to  examhie  Mr. 
Robert  Baily  of  Jerviswood,  upon  the  nid 
interrogatories,  the  tenor  whereof  fblkiws: 

<  Imo.  Did  you  harbour  or  iotercommooe 
vrith  Mr.  Samuel  Arnot,  Mr.  Gabriel  Seaooie, 
Mr.  David  Hume,  ])fr.  George  Barday,  w. 
William  Gilchrist,  Mr.  Alexander  Pedio,  Nr. 
John  Hepburn,  Mr.  John  Rae,  Mr.  Jaiaei 
Kirktoun,  Mr.  Alexander  Lennox,  Mr.  Bind 
Jamison,  Mr.  Thomas  Douglas,  Mr.  AleiiB- 
der  Moncrief,  Mr.  John  Wdsh,  Mr.  Ricbtfd 
Cameron,  Mr.  DonaM  Cars^ Bo- 
holm  of  Weslahields, Stoart  of 

Cnltness,  James  Stuart  his  brother,  Mr.  IV 
mas  PeUings,  John  Wilson  in  Lanerk,  Mr. 
John  Menziea  of  'Hangingshaw,  Bticbiel 
Lamb  in  Laneik,  David  Ba!rcfaiy  sutgeoa  is 
Edinburgh. 

<  3do.  Didvou  reset  Alexander  Tweedy  j«« 
gardiner,  after  Bothwel-bridge. 

*  And  the  aaid  committee  having  goae  to  tbe 
Tdbooth,  and  desired  the  the  said  Jerrisirood 
to  answer  upon  oath  to  the  said  interroga- 
tories, and  he  hiving  refused  to  depone,  the 
said  tordsdo  bold  him  as  confest,  aodgoilty 
in  regard  of  bis  refosng  to  depone,  rsasr^ 
iag  to  his  mv«ity't  admate  to  pnime  m 
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'  JemswoodbimwlM^deB  atoonftrt,  m  law 

*  aooonb,  and  kaTe  fined,  aad  fine  the  said 
'  bird  of  Jemswoodin  tlie  sum  of  six  thoDMnd 

*  po«iida»  starliiigmoiMyi  for  the  crinMs  wfaiere- 
y  upqo  heishokMD  as  ooofiest^  to  bo  pud  to  his 

<  nuuesty's  Gosh-keeper  for  his  mi^esty's  use. 
« Which  sntenoe  was  intiiiitted  to  Mr.  Waltor 
'  Plriorie.his  prooDiator.' 

**  We  shall  hear  more  j«st  now  of  sach  un- 
sooooBtablo  fines  imposed  apoa  geDtlemen, 
to  the  real  value  of  theff  estates,  but  in  alittle 
time  the  managers  go  od  to  hunt  for  bis  pre- 
doos  liCe.  September  10,  the  eouooil  giro 
orders  to  remove  the  ladv  Graden  his  sister, 
and  the  lady  Jenriswooa  from  his  room  in 
>  prison,  they  being  informed  he  is  rscovered  of 
sis  indisposition.  We  shall  find  this  was  but  a 
very  alender  recovery,  and  that  afterwards  he 
grew  worse,  in  part,  opdoobt,  from  his  being 
depfiTed'of  the  care  of  these  exoeJlent  ladibs ; 
and  November  e,  the  lady  Gradea  is  allowed 
to  be  dose  prisoner  with  Jerviswood,  because 
of  his  valetudinary  condition. 

**  He  continued  in  prison  still  weaker  and 
weaker,  till  December  18,  when  I  find  the 
king'a  advocate  is  ordered  to  pursue  a  process 
of  treason  and  ibrfeitnre,  agaiost  Mr.  Kobert 
Bailv  of  Jerviswood,  to  morrow  at  two  of  the 
chi^  and  sir  George  Lockbart  of  Camwath, 
aad  air  John  Lawder  advocates,  are  appointed 
to  concur  with  the  kinjg^'s  advocate  in  the  pro- 
cess. I  need  not  again  remark,  that  this  was 
to  prevent  Jerviswo(A'8  employing  them  in  de- 
fence of  his  just  rights.  However,  the  time 
was  exceeding  short,  and  therefore,  thouffh  it 
aeeesa  to  be  y^  the  mere  straitening  to  liim, 
the  libel  and  indictment  were  not  put  in  hit 
hands  till  the  32nd :  upon  the  23rd  of  Deoem'- 
ber  Jerviswood  gives  in  a  petition  to  the  coun- 
cil, shewing, 

^  Tdat  only  yesterday  he  reqeived  an  in- 

*  dictment  of  treason  at  eleven  of  the  clock,  Ut 
« >pP^r  before  the  justiciary  this  day  at  two  of 
'  the  cktck  in  the  attemoon,  which  is  so  short  a 

*  time,  that  the  petitioner  has  got  no  lawyers 

*  consulted,  nor  time  to  raise  his  letters  of  ex- 

*  catpation  for  proving  his  defences  and  vObjec- 

*  tiottS  against  the  witnesses,  as  is  allowed  by 

*  the  act  of  regnletioD,  and  the  ordinary  time 

*  in  such  cases  is  fifteen  days ;  and  the  peti- 

*  tioner  at  present  being  so  sick  and  weak,  as 
'  he  is  not  able  to  come  over  his  bed  without 

<  bein^  lifted,  as  appears  by  the  testimony  of 

<  physicians ;    wherefore  he  humbly  suppli- 

*  caies,  that  the  council  may  prorogate  the 
'  diet  to  some  competent  time,  and  albw  him 

<  biwyers,  tIz.  Sir  Patrick  Hume,  Mr.  Walter 
'  Mngle,  Mr.  James  Graham,  Mr.  William 

<  Fletcher,  Mr.  James  Faloonar,  and  Mr.  Wii- 
'  liapi  Baily.'  The  council  refuse  to  prorogate 
the  diet,   *  but  grant  him  the  advocates^  he 

*  seeks,  and  allow  them  to  plead  without  ^az- 

*  asrl,  they  containing  themselves  in  their  plead- 

*  inos  in  the  terms  of  law  and  loyalty,  as  they 

*  wut  answer  at  their  peril  .^ 

^*  This  is  all  I  meet  with  iu  the  council- 
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Jerviswood.  rl  shall  now 
give  the  reader  *an  abstract  of  this  excellent 
person'*  trial,  firom  the  justiciary  records ;  the 
principal  papers  bdng  aheady  printed,  I  shall 
only  gire  the  substance  of  them.  Upon  Sep-" 
tember  23,  when,  as  I  have  akeady  remarked, 
this  worthy  gentleman  was  m  a  dying  condi- 
tion, and  eould  not  have  lived  many  days,  he 
was  carried  in  before  the  justiciary,  where  his 
indictment  is  read,  bearing, 

*  That  notwithstanding  conspiring  to  over- 
turn the  government,  or  concealing  and  not 
revealing  any  treasonable  design,  project,  or 
discourse  tending  thereto,  or  assisting,  aiding, 
or  abetting  such  tb  have  any  such  designs, 
infer  the  pains  of  treason  by  act  3  Pari.  1, 
Jam.  1.  Act  37,  Pari.  2,  Jam,  1,  and  144  act, 
park  12,  Jam.  6,  and  act  1,  sess.  1,  purl.  1, 
Char.  2,  and  act  2,  sess.  2,  pari.  1,  Char.  2, 
and  act  2,  pari.  S,  Char.  9.  Nevertheless  tha 
pannel  traiterously  designed  to  debar  his 
royal  highness,  his  miyesty's  only  brother, 
fiom  his  right  of  succession  |  in  order,  to 
which  he  endeavoured  to  get  himself  elected 
one  of  the  commissioners  for  settling  a  colony  . 
in  Carolina,  that  he  might  thereby  mive  better 
access  to  treat  with  the  earls  ot  Shaftsbury, 
lord  Russell  and  others,  who  had  entered  injto 
a  conspiracy  in  England  against  his  majesty's 
person  and  government,  and  with  colonel 
Kumsey,  Wsdoot  and  others,  who  had  con* 
spired  the  murder  of  the  king  and  his  brother, 
'and  went  to  England  himself  to  push  fqrward 
the  people  of  England,  who,  be  said,  did 
nothing  but  talk  ;  and  after  he  had  settled  a 
correspondence,  here,  did  transact  with  the 
said  conspirators  to  get  a  sum  of  money  to  the 
late  eari  of  Argyle  a  declared  traitor,  for 
niisine  a  rebellion,  and  did  chide  tlie  English  . 
conspirators  for  not  sending  it  seasonably. 
And  araoi^  many  other  meetings  at  London, 
January,  February,  March,  April,  or  May 
1683,  fer  carrying  on  the  said  traiterons  design, 
had  one  in  his  own  chamber,  where  were  me 
lord  Melvil,  sir  John  Cochran,  Cesnock  elder 
and  younger,  with  Mr.  William  Veitch  a  de- 
clared traitor,  and  did  treat  of  sending  the 
foresaid  money,  and  the  Scots  upon  their  at- 
tempting any  thing  for  their  own  relief,  their 
f:etting  horse  from  England,  and  sent  down 
Mr.  Robert  Martin  ftom  that  meeting  topre- 
veftt  any  rising  in  Scotland,  till  it  shoula  be 
seasonable.  Which  Robert  did  treat  with 
Polwart  and  others,  abont  securing  the  offi- 
cers of  state,  castles  and  forces  in  Scotland, 
and  putting  their  associates  in  readiness  to 
assist  the  earl  of  Argyle.  That  be  did  coi;- 
respond  with  Ferguson,  Armstrong,  Rumsey, 
and  Waloot,  who  were  privy  to  the  homd 
part  of  the.  conspiracy :  at  least  he  cor- 
responded with  the  late  earl  of  Argyle,  and 
Mr.  William  Veitch,'declaired  traitors,^ where- 
through he  has  committed,  and  is  ^ilty  of 
the  crimes  of  high  treason  and  rebellion.' 
<<  Jerviswood's advocates  pled,  that  he  ought 
not  to  pass  to  the  knowledge  of  an  assize,  be- 
cause he  had  not  gotten  a  -  citation  of  fifteeir 
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days,  and  wm  preofoded  his  eioolpalkMi ;  and 
by  act  of  parliament,  all  paanels  befo^  the 
criminal  court  are  allowed  to  raise  pree^ta  oi' 
exculpation,  which  snpposeR  a  competent  time, 
not  here  allowed.  Thia  the  kine's  advocate, 
in  his  Criminals,  title  of  libels,  allows,  and  the 
lords  decided  it  in  the  case  of  Robertson  1673, 
wl\o  albeit  he  got  his  libel  in  prison,  by^  an -in- 
terlocutor behoved  to  hare  fifteen  da}^.  The 
advocate  oppoaes  tlie  constant  tract  of  deci- 
.sions,  and  says,  tbatactof  parliament  is  only 
in  cases  where  a  summons  or  libel  is  to  be 
raised  ;  but  here  there  is  only  an  indictment, . 
Bor  was  exculpation  sought  before  the  trial, 
which  is  the  case  in  the  act.  However  it  is 
plain,  decisions  can  never  prova  any  thing' 
against  law.  And  Jerviswood,  as  we  heart), 
petitioned  for  exenlpation  :  yet  the  lords  repel 
the  defence  for  the  reasons  given  by  the  ad- 
Tocate. 

"  It  was  further  alledg^  for  Jerviswood, 
that  the  harbouring,  entertaining*  and  inter- 
.communing  with  the  persons  named,  is  *res 
*  hactenus  judicata,'  and  the  pannel  already 
fined  by  the  council  in  a  vast  sum  upon  that 
account.  The  advocate  restricts  bis  Kbel  to 
the  pannel's^  entering  into  a  eonspimcy  for 
raising  rebellion,  and  for  procuring  money-  to 
be  sent  to  the  eari  of  Argyle,  and  concealing, 
and  not  revealing  this,  it  is  repMed,  that  Jer- 
vtswbod's  corresponding  with  Argyle  at  any 
time  since  his  forfeiture,  was  expressly  pro- 
pounded as  an  interrogatory  before  the  council, 
and  that  not  onlv  by  liimself  but  Kkewise  bv 
inajor  Holms,  Mr.  Carstairs,  West,  Shepherd, 
Rumbold  and  Rnrasey,  and  refers  it  to  a  double 
of  the  act  of  council  writ  by  tfaederk's  servant, 
and  to  my  lord  advocate's  oath  ;  and  as  t»  Mr. 
Veitch,  he  was  not  declared  rebel. 

**  Sir  John  Lawder  for  the  king,  oppones 
the  council  decreet,  where  no  such  interro- 
gatory was  put  (o  the  pannel,  which  must  bear 
more  faith  than  any  scrol,  and  cannot  be  taken 
away  by  his  majesty's  advocate's  oath,  to  the 
king's  prejudice ;  and  adds,  Mr.  Veitch  was 
forfeited  1667,  and  1669,  the  forfeiture  was 
ratified  in  parliament  To  this  it  is  replied, 
that  he  does  not  appear  to  be  the  person  named 
in  the  act  of  parfiament,  and  tlunigh  he  were, 
he  came  home  since,  and  all  the  punishment 
inflicted  on  him,  vras  banishment,  not  to  return 
under  pain  of  death,  which  took  off  any  farmer 
punishment,  and  it  was  no  crime  to  intercom- 
mune  with  him,  especially  in  another  king-* 
dom ;  and  by  the  act  of  council  1663,  the  con- 
Tcrsing  with  declared  traitors  is  restricted  to 
arbitrary  punishment.  The  advocate  oppones 
the  doom  of  forfeitare,  and  the  proclamation  of 
coimciL 

**  The  lords  sustain  the  libel,  as  restricted, 
relevant,  and  repel  the  defences,  and  the  assize 
are  sworn ;  and  for  probation  the  eari  of  Tarra» 
is  first  adduced,  against  whom  Jerviswood's 
advocates  object,  that  he  is  *  socius  criminis,' 
and  by  34  cap.  stal.  3,  Rob.  1,  and  likewise 
nnder  an  indictment  of  hiffh  treason,  and  beuig 
tokUr  tibie  impremona  CKf  ftar  and  dcstfa,  ought 


iiotto  ba  admiited.  The 
that  in  coaspiiacics  *  socii  criminis'  have  stUl 
been  admitted,  (leeause  no  other  witnesses  can 
be  liad,  and  the  earl  bath  not,  and  never  sooght 
any  security  for  his  deponing.  The  lawytis 
for  the  pannel  reply,  the  statute  of  king  Robert 
stands  in  full  force,  and «  obi  kx  non  diitia- 
'  guit,  non  eat  dtstingueadom  ;'  bewks,  the 
earl  is  incarcerate  for  tlie  sane  crime,  and 
under  an  indictment  of  high  trffison  hath 
thrown  himself  upon  the  king's  nsercy,  and 
cannot  be  witness,  seeing  tlie  king  may  girt 
htm  his  lifo  or  not,  and  in  such  ctrouinstanses 
a  witness  was  never  admitted.  Yea,  the  esnl  of 
Tarras  w  to  be  considered  as  oondennQdiflr 
the  crime  of  lieaaon,  seeidg  be  full  and  amply  . 
confessed  the  cnme,  and  never  any  hitj 
allowed,  that  *  damoatus  crinonia  lase  aw* 
<  jestatis,'  could  be  admitted  aa  awitnesB,tbv 
which  he  adduceth  many  lawy«ra.  ISr  Geti)^ 
Lockhart  for  the  king  oppones,  dial  '  socii 
'  criminis'  are  admitted  witnesses  in  '  omaibos 
*  criminihus  exeeptis,'  which  is  agreed  to  by  all 
lawyers ;  and  that  the  cail  of  Tluias  bath 
sabmitted  to  the  king's  mercy,  is  no.  more  bat 
'  secins  criminis ;'  and  if  this  objection  stood, 
conjurations  of  treason  could  never  be  piovca* 
Another  of  Jerviswood's  lawyers  vepones,  ibat 
there  are  some  objections  cempetant  agaiait 
witnesses,  even  in  *  criminihus  exeeptis,'  fw 
example,  that  he  is  a  capital  enemy,  aod 
^  snb  potestate  aoeusatoris,'  and  so  the  earl  of 
Tarras  is  by  his  submission  and  confiessioB } 
and  he  having  submitted  bis  life  and  fortans 
to  the  king,  is  in  the  case  of  a  witness,  who 
absolutely  depends  upon  his  majesty's  advo* 
cate  the  pursuer,  and  in  a  private  proecff 
'  testes  dom%stici,'  and  such  as  tntirely  depcod 
on  a  person,  will  not  be  adnsitted  <;  and  as  to 
the  argument,  that  at  this  rate  the  guilty  per- 
son must  escape,  the  answer  is  plain,  ms  mbr 
jesty's  advocatemight  have  pnrsuedthepaoDel 
before  he  had  pursued  the  witness;  but  nsw 
the  terror  of  a  process  of  treason  cannot  but 
have  intfttence  on  him  as  a  witness.  la  ahoft, 
they*  urged  that  none  under  *  infamia  jmis* 
can  be  admitted,  no  more  than  a  person  ooafict 
and  condemned,  even  in  the  case  of  treassa ; 
but  the  earl  is  materially  convict,  when  after  aa . 
indictment  he  confesietb ;  and  neverafeiwyw 
asserted,  that  a  person  convict  of  treason- co«M 
be  admitted  a  vntness. 

*•  These  reasonings  were  so  stronr,  thattb* 
publisher  of  Jervjswood's  proee»  takes  Aotice 
on  the  margin,  as  if  be  had  been  conscious  tbc 
earl  ought  not  to  have  been  admitted,  thai  he 
depones  nothing  different  from  the  other  two 
witnesses,  who  deponed  the  same  things  agaiast 
the  eari,  for  which  he  was  forfeited,  so  that 
there  cjouH  be  no  ground  of  suspicion  from  ho 
circumstances,  which  might  be  easily  aatwer- 
ed.  This  might  be  a  laid  and  eonoerted  thiag, 
and  I  doqbt  not  but  it  was ;  and  since  **»•"} 
vras  convict  by  confession,  there  was  no  need 
of  witnesses,  but  er  abund0nti  to  colour  tl» 
design  the  better.  , ,     . 

«•  Howerer,  the  lords  repel  all  elyectkHis, 
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ibA  thit  •f  eommmmrj  Mhrno^  Pliiliplmiigfa, 
•nd  Gallowshiels,  havei  been  more  thui  once 
piwttil,  Mt  only  in  Jenriiwood's  pnxsew,  but 
m  Sprtt's  Hialory  of  <he  Rye-house  Plot,  and 
I  ihall  not  here  enter  on  the  detail  of  them. 
Tb^  BiWFo  that  Jemswood  l^in^  in  hazard, 
ts  afi  tne  nation  were,  of  opprtasion,  after  the 
ODaeoonntaUe  decision  in  Blackwood's  case, 
wont  op  to  London,  and  did  speak  and  talk 
anent  methods  to  bring  in  the  kmji^  to  exclude 
a  popish  successor;  and  that  they  discoursed 
likewJBe  opon  money  to  be  sent  to  the  earl  of 
Argfyle,  and  Mr.  Martin  in  May  1683,  came 
down  to  Scotland  with  sc»me  proposals,  to  the 
esfi  of  Tairas,  Philiphaogh,  Gallowshiels,  and 
som»  others,  to  ensa^s  them  to  a  rising,  when 
Bnghuid  rooe  for  the  security  of  the  protestant 
roii^fion ;  but  as  to  a  design  against  the  king's 
life,  nothing  of  that  was  Imo^  to  any  Of  them. 
Most  part  of  them  relate  to  the  plot,  as  it  was 
called,  and  desiga^hen  in  hand,  and  very  Kttle 
militates  against  Jerriswood  in  particular.  They 
tU  adhere  judicially  to  their  Depositions  made 
before  the  lords  of  the  Secret  Committee. 

<*  As  an  adminicle  of  probation,  the  advocate 
produces  the  printed  copy  of  Mr.  Carstairs's 
rfeposilion,  and  the  clervs  depone  they  coUa- 
tioaed  the  printed  copy  with  the  original,  and 
the  lords  ordain  it  to  be  taken  in  as  an  admi- 
mole  ;•  and  they  give  it  a  title  very  injnrions  to 
Mr.  Cantaire,  and  contrary  to  their  own  con- 
dilioBb  granted  him.    ^  The  deposition  of  Mr. 

*  WilliaoQ  Carstairs,  when  he  was  examined  be- 

*  fere  the  lords  of  the  secret  committee,  giren 
^  in  by  him,  and  renewed  upon  oath,  upon  the 

*  88  M  December  1684,  in  thepresence  of  his 

*  majesty's  priry  council.'  This  looks  as  if 
Mr.  Carstairs  had  voluntarily  renewed  his  de- 
position, December  88,  with  an  eye  to  his  dear 
fiknd,  Jerviswood's  trial  now  con)in«r  on,  than 
which  nothing  is  more  injurious  to  tliis  worthy 
peraon.  The  matter  was  this,  as  appears  by 
what  is  above  inserted,  and  the  account  that 
reverend  and  singularly  candid  person  gave  me 
more  than  once  in  conversation .  Mr.  Carstairs 
was  their  prisoner,  and  he  is  hron^t  into  town 
a  few  days  befere  Jerviswood's  tnal,  and  dealt 
with  iBost  earnestly  to  be  a  witness  aranst  Jer- 
viswood,  which  he  rejected  with  aohorrence, 
and  put  them  in  mind  of  the  conditions  granted 
hhn,  aard  ^  breach  of  feith  in  ttiis  proposal. 
He  wan  again  nrged  but  to  appear  before  the 

'  lords  0f  justiciary  and  own  jndicially  thai  he 
fartleoaiiled  the  depositions  signed  by 'his  own 
hand,  nt  a  thne  when  Jervisw<wd  was  not  pre- 
nent ;  be  told  them  he  would  su0Ser  any  diinsf 
hefere  he  would  do  so  mean  a  thmg.  Mr. 
Canmirs  was  positive,  that  as  fer  as  be  conld 
mind,  be  wa^  never  before  the  council ;  but 
wben  ilealt  with  by  the  chancellor,  Queensberry 
and  some  others,  and  had  flatly  refosed  the  two 
fermer  proposals,  the  original  papers  signed  by 
him  in  the  castle  being  produced,  he  did  own 
what  be  could  n.ot  get  by,  that  those  were  his 
suhBGriptions,  and  pnt  them  in  mind  of  thefcon- 
^tietB  vpon  wlncb  he  had  made  those  4edki- 


and  ex|)ected  they  shonld  not  be 
.inst  any  person,  as  they  had  pro« 
mised,  and  so  left  them.  And  this  is  all  that  . 
was  attested  by  the  chancellor,  QueenSb^rry, 
and  the  rest ;  yet  they  were  sustained  as  an 
adminicle.  Shepherd's  and  Burn's  dedara* 
tions  were  produced,  and  this  was  all  die  proof. 

'<  Before  the  assize  inclosed,  the  advocat  had 
a  most  bloody  and  severe  speech  to  them, 
wherein  every  tiling  is  stretched  to  the  utter- 
most against  the  pannel.  I  shall  not  insert  it 
here,  since  'tis  already  pnblished.  lu  short,  h$ 
urges  the  appointment  of  a  thanksgiving,  fer 
the  discovery  of  the  conspiracy,  through  the 
nations,  the  practice  of  the  jnd^  in  England, 
who  found  proof  enough  to  foHett  some  of  all 
ranks,  and  insists  upon  the  witnesses  heing 
Jerviswood's  relations ;  and  if  be  be  not  pu- 
nished, no  man  can ;  the  conspiracy  is  a  cheat, 
the  king's  judges  murderers,  and  the  witnesoiss 
knaves,  and  such  as  hav^  died,  martyrs. 

"  He  goes  on  to  agerravate  the  designed  inva- 
sion and  civil  war  wbich  wonki  cosue,  and 
most  calumnionsly  inisinuates,  that  the  pannel 
was  privy  to  Bourn's  desisfn  to  kill  the  king : 
Whereas  the  reader  will  'obseri'e  inBom'n's  de- 
position, thaf  Jerriswood  was  with  them  mere- 
ly about  the  money  to  be  transmitted  to  Hol- 
land. He  reproadiCT  him  with  being  nephew 
and  son-in-law  to  the  lord  Waristoun,  which,  I 
believe,  Jerviswood  reckoned  a  great  honour 
and  happiness,  and  alledg[es  he  was  ringleader 
in  Scotland,  and  guilty  of  treason  as  much  as 
Bkckwood,  whom  he  might  have  been  asham- 
ed to  mention. 

''  Then  the  probation  is  summed  op  with 
mnch  cunning,  and  many  stretches.  Among 
other  things  he  alledges  Mr.  Carstairs's  frienf 
ship  for  Mr.  Baily,  as  an  argumpnt  of  the  truth 
of  his  deposition,  which  was  emitted  when  he 
knew  it  was  to  be  used  against  Jerviswood. 
After  what  hath  been  narrated,  the  reader  will 
very  much  ouestion  the  truth  of  this,  Mr.  Oar- 
stairs  provided  expressly  against  it,  and  unless 
he  knew  the  people  about  him  to  be  faithless 
and  villanous,  he  could  not  know  this. 

<<  He  insists  a^n  upon  the  cleaniess  of  the 
probation,  that  Jerviswood  waa  acoeaiory  to 
Argyle's  design  of  invading  his  country,  and 
adduces  RatSillet's  case,  wherein  h^  says, 
there  was  bnt  one  witness,  and  that  of  two  men 
before  the  cbcnit  at  Glasgow,  against  wban 
there  were  no  witnesses  of  their  kiliittg  two  «f 
the  gnard,  but  only  their  not  diacfaumiDg  the 

K'llC  and  putting  the  court  on  proof;  andnsgw 
uchal's  case,  and  says,  if  a  gentleman  was 
lately  femid  guilty  of  high  treaasn,  by  the  epi» 
nton  ef  all  the  lords  of  the  sesaioo,  fer  not  re- 
vealing that  sir  John  Cochran  songfat  fifty 
pounds  sterlmg  from  him,  though  he  leftised 
the  sane,  and  though  he  believed  it  was  soogfat 
for  a  charitable  subsistenee,  whatdosBrven  this 
pannel  who  sought  thirty  thousand  pounds 
sterling?  Thus  we  see  precedents  made  of 
their  own  iniquous  and  unprecedented  practices. 
The  advocate  doses  all  by  shewing,  he  insisted  . 
not  00  Bsuch  upon  this  probnion  to  conviiice 
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(he  assize,  as  the  world,  that  there  was  a  oon- 
fpiracy  ;-and  indeed  this  speech  seems  con- 
trived  on  purpose  to  stretch  eFcry.  thing  against 
Jerviswood. 

'<  I  wish  I  could  me  as  ^^ood  an  account  of 
the  moving  speech  Mr.  Bailv  had  to  the  in« 
quest,  and  the  home  thrusts  he  cave  the  advo- 
cate ;  but  I  can  only  say  he  ap^eued  to  the  advo- 
cate's conscience,  whether  he  was  not  satisfied 
OS  to  bis  ioaoeenoe,  and  had  not  owned  so  much 
to  himself;  which  the  other  acknowledged, 
but  added,  he  acted  now  by  order  from  the  go- 
vernment I  and  to  the  advocate  and  judges,  he, 
like  a  dying  man,  most  pathetically  disclaimed 
any  access  to^  or  knowledge  of  any  design 
against  the  king  or  his  brother's  hfe  ^  but 
added,  if  hisiife  most  go  for  bis  e6sa>s  to  pre- 
¥ent  a  p<^pish  succession,  he  owned  lUem,  and 
heartily  parted  with  \mb  life  as  a  testimony 
against  a  papist's  mounting  the  throne. 

«<  When  all  this  is  over,  the  assize  are  or- 
dered to  inclose,  and  bring  in  their  verdict  to 
morrow  bt  nine  of  the  dock ;  which  was  done, 
and  is  as  follows.  *  The  assize  in  one  voice 
finds  the  crimes  of  art  and  part  in  the  conspi- 
racy and  plot  libelled,  and  of  concealing  and 
not  reveahog  the  same,  clearly  proven  ajg^aiust 
Mr.  Robert  Baily  the  pannel,  in  respect  of 
depositions  of  witnesses  and  adminicles  ad- 
duced.' Stratumore,  Chancel. 
«<  Upontheopoiingofthe  verdict,'  The  lords 
decerned  and  adjudged  the  said  Mr.  Robert 
Baily  of  Jerviswood,  to  be  taken  t6  the  mar- 
ket-cross of  Edinbui^h,  this  24th  dayof  De- 
cember, 'twixt  tivo  and  four  in  the  anemoont 
and  there  to  be  hanged  on  a  gibbet  till  he  be 
dead,  and  his  head  to  be  cut  ofT,  and  his  body 
lo  be  quartered  in  four,  and  his  head  to  be 
affixed  upon  the  Nether-bow  port  of  Edin- 
burgh, one  of  his  quarters  on  the  Tolbooth  of 
Jedburgh,  another  on  the  Tolbpoth  of  La- 
nerk,  a  third  on  the  Tolbooth  of  Air,  and  a 
fioorth  OQ  the  Tolbooth  of  GUisgow,  and  or- 
dain his  name,  fame,  memory,  and  honours, 
to  be  extinct,  his  Uood  to  be  tainledy  See.  as 
in  common  form ;  which  was  pronounced  for 


'•  Thus  this  saint  of  God  isthasted  away  to 
his  father's  house.  In  two  days  time  they  higin 
and  end  his  process,  and  executed  him  as  if 
they  had  been  in  ters  of  being  prevented  by  a 
natural  death.  His  carriage  was  most  sedate, 
eotttageous,  and  christian,  after  his  sentenee, 
and  during  the  few  hours  he  had  to  Kve.  And 
at  his  execution  he  was  in  the  greatest  sereni^ 
of  soul  possible  almost  for  a  person  on  this 
mde  of  heaven,  though  extremely  low  in  his 
body.  He  prepared  ^  speech  to  have  delivered 
en  the  scafibld,  but  was  Hindered.  Under  the 
prospect  of  this  he  left  copies  with  his  friends, 
and  It  deserves  a  room  here,  as  containing  a 
short  and  distinct  view  of  his 


The  Last  Speech  of'Mr.  Robert  Baily  of  Jer- 
viswood,  who  died  at  the  Cross  of  Edin- 
burgh, December  S4,  1684. 
f  Having  raoeivod  such  usage  M I  h»Tt  dMie, 


and  having  got  so  short  time,  itcaanotbe  %!• 
pectedlrom  me  in  reaison  that  I  shoulday 
much. 

<  Only  for  ipy  own  vindication,  and  the  via- 
dication  of  my  religion,  I  do  testify  and  de- 
clare in  tho  sight  of  the  omniscient  God,]  tod 
as  I  hope  for  mercy  on  the  day'  of  Chriit'i 
appearance,  that  I  was  never  consdoui  to 
any  conspiracy  against  the  life  of  his  sacred 
majesty,  or  the  lile  of  his  royal  hiffhaess  the 
duke  of  Albany  and  York,  or  the  uie  of  any 
other  person  whatsomever. ' 

*  That  f  was  never  conscious  to  any  pbtin 
any  of  the  nations,  for  the  overthrow  and  tub- 
version  of  the  government ;  and  that  I  de- 
signed nothing  in  all  my  pubUc^pearaaceB, 
which  have  b^  few,  but  the  preservatioD  of 
the  protestaut  religion,  the  safety  of  his 
majesty's  person,  the  continuation  of  our  an- 
cient government  upon  the  foundations  of 
justice  and  righteousness,  the  redressiiigof 
our  just  £p-ievances  by  king  and  parliament, 
the^  relieving  of  the  oppreswd,  and  putting  a 
stop  to  the  shedding  or  blood.    ' 

*  As  for  my  principles  with  relation  to  go- 
vernment, they  are  such,  as. I  ought  not  to 
be  ashamed  of,  being  consonant  to  the  word 
of  God,  the  confessions  of  foith  of  the  re- 
formed churches,  the  rules  of  policy,  reMon, 
and  humanity. 

'  f  die  a  member  of  the  church  of  ScotUad, 
as  it  was  constitute  m  its  best  and  purett  time 
under  presbytery,  jnd^ng  that  ibnn  of  go- 
vernment most  oondn^m^  to  piety  and  god- 
hness,  and  most  soitabt^  for  this  nation. 

*  I  die  a  hater  of  popish  idcdatry  and  fKVfff' 
stitiou.  The  famt  zeal  I  have  had  agiasst 
popery,  and  for  the  i»i*eservation  of  the  pro- 
testaut religion  in  thia  nationf  heth  brought 
me  to  this  conditinn.  I  am  very  apprefaca- 
sive  popish  idolatry  will  be  the  plague  of  Scot- 
land. 

*  God  open  the  ejes  of  bia  people,  to  ooosider 
the  hazard  the^  are  in  of  popoy.  It  seeuf 
the  generation  is  fitted  for  it,  and  all  the  en- 

K'tiesof  hell  have  been  made  use  of  to  da* 
uch  the  consciences  .of  people,  that  they 
may  be  fitted  for  idolatry  and  .sopcrrtittOD. 
Men  are  compelled  to  take  contradidsry 
oaths,  that  they  may  believe  things  that  hare 
a  contradiction  in  them. 
« I  know  i  will  not  be  allowed  to  speak  what 
I  would,  and  therefore  I  will  say  liule.  { 
blesp  God  this  day,  ^  1  know  whom  1 
have  helieved,  and  to  whom  I  have  osoa- 
mitted  my  soul  as  unto  a  faithful  keeptf*.  \ 
know  1  am  going  to  my  God  and  chief  joy. 
My  soul  blesseth  God  and  r^oyceth  in  huo, 
that  death  cannot  separate  betwixt  me  and 
my  God. 

<  I  leave  my  yvife  and  children  upon  the 
compassionate  and  merciful  heart  of  mj 
God,  having  many  reiterated  assurances  that 
God  wiU  be  my  God,  and  the  portion  Ot 


I  bless  and  adore  my  God,  that  death  for  a 
'kiBgtim^faftbhie&  notefior  looie,  bfltr^: 
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'  ther  orach  desired ;  )md  that  n)y  Messed  J^us 

*  halb  taken  the  sthi^  oat  of  it,  and  made  it 

*  a  bed  of  rosea  to  all  that  have  laid  hold  on 
'  him  by  iaith,  which  worketb  by  lore. 

'  My  sool  bleeds  for  the  deplorable  onnditioD 

*  of  tm?  church  of  Scotland  ;  we  are  losing'  the 

<  gospel,  having  fallen  froin  our  first  love  and 

*  aeai,  therefore  God  is  threatening  to  spue  us 

*  out  of  his  niouth.    Oh  that  my  Wood  might 

*  contribnte  in  the  least  to  awaken  the  remnant 
*Jtit>  do  their  first  works,  and  might  contribute 
'  to  est^Msh  any  of*  his  in  the  ways  of  holiness 

*  and  righteousness. 

1 1  have  had  sharpsofFerings  for  aconsiderablo 

*  tmie,  and  yet  I  must  say,  to  the  oommenda- 
'  tion  of  the  grace  of  God,  my  suftering  time 

*  bath  been  my  best  time ;  and  when  my  suffer 
'  ings  have  been  sharpest,  my  spiritual  joys  and 
'consolations  have  been  jpeatest.  Let  none 
'  be  afraid  of  the  cross  of  Christ,  his  crow  is 

*  oar  greatest  glory.    l<et  all  who  lore  God  in 

*  smcerity,  pre^re  fdr  the  hardest  of  suffering, 
'  for  fire  and  gibbets  ;  the  aversation  that  is  m 

*  all  to  the  cross  of  Christ,  is  the  bane' of  our 

*  professors. 

'  I  am  much  afraid,  that  Christ  will  be  put 
*'  to  open  shame  in  Scotland,  and  will  be  cru- 

*  cified  afresh,  and  his  precious  blood  accounted 
'  unholy  and  polluted,  and  that  Christ,  in  his 

*  meml!ers,  maj  be  buried  for  a  while  in  the 
'nation;  yet  I  hare  good  c^und  of  hope 
*to  believe,  that  the  suii  of  n]g^teoosness  wtU 
'yet  shine  again,  with    healing   under    his 

*  wings. 

*  Oh  that  God  would  awaken  his  remnant 

*  while  it  is  to  day,  that  they  may  consider 

*  what  belongs  to  their  peace^     Wo  will  be 

*  to  them  that  are  instrumental  to  banish  Christ 
'  out  of  the  land,  and  blessed  are  they  who 

*  are  instrumental,  by  a  gospel  conversation, 
'  and  continual  wrestling  with  God,  to  keep 

*  Christ  in  the  nation.    He  is  the  glory  of  a 

<  land,  and  if  we  could  but  love  him,  he  could 
« not  part  with  us.  Wo  be  to  them  that  would 
'  rather  banish  Christ  out  of  the  land  than  love 

*  him.    God  pour. out  his  spirit  plenteously  on 

*  his  poor  remnant,  that  they  may  give  God 

*  no  rest  till  he  make  his  Jerusalem  the  joy  and 

*  praise  of  the  whole  earth. 

*•  I  have  no  more  time,  but  they  who  love 
'  God  I  hope  have  minded  me  in  my  affliction, 
^  and  do  mmd  me  now,  and  will  mind  my  wife 
'  and  children.  I  ^o  with  joy  to  him  who  is  the 
•joy  and  bridegroom  of  my  soul,  to  him  who 
'  18  the  9eviour  and  Redeemer  of  my  soul.    I 

*  go  with  rejoycing  to  the  God  of  my  life,  to 
'  my  portion  and  inheritance,  to  the^husband 

<  of  my  soul.    Come,  Lord.' 


**Ihare  several  circumstances  of  this  ex- 
cdlent  person's  carriage,  during  the  trial  and 
execution,  too  large  to  be  insert  here.  When 
his  sentence  was  intimated,  he  said.  My  lords, 
the  time  is  short,  the  sentence  is  "sharp,  but  I 
thank  my  God  who  hath  made  uie  as  fit  to 
die,  as  ye  are  to  live.  When  sent  back  to  his 
room  iu  the  pritoni  afler  seoletice,  he  leaned 
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©rer  on  the  bed,  and  fell  into  a  wonderfut 
rapture  of  joy,  from  the  assurance  he  hnd^ 
that  in  a  few  hours  he  nonld  be  inconceivably 
happy.  Being,  after  a  little  silence,  asked 
how  he  was,  he  'answered,  Never  better,  and 
in  a  few  hours  I'll  be  well  beyond  all  concep- 
tion ;  they  are  going  «to  send  rae  in  pieces  and 
quarters  through  the  country,  they  may  hajf 
and  hew  my  body  as  they  please,  hnt  I  know 
assure  ily  nothinff  shall  be  lost,  but  all  these  my 
members  shall  be  wonderfully  gathered,  and 
made  like  Christ's  gbrious  body.  When  at 
the  scaffold,  be  was  not  able  to  ^o  up  the  lad- 
der without  sopport.  When  on  ir,  he  said,  My 
faint  zeal  for  the  protestant  religion  has 
brought  me  to  this  end ;  and  the  drums  inter- 
rupted him.  Their  spite  against  his  body  was 
very  great,  and  I  am,  told  the  quarters  of  it  lay 
in  the  thieves-hole  for  three  weeks,  before  they 
were  placed  as  in  the  sentence. 

**  There  are  some  other  noblemen  and  gen- 
tlemen, I  meet  with  this  year  in  the  council- 
registers,  attacked  for  the  plot,  as  the  eari  of 
Tarras,  who,  as  we  have  heard,  was  indicted 
before  he  was  made  use  of  as  a  witness  against 
Jerviswood,  and  the  laird  of  Polwart,  srnee  the 
revolution  chancellor  of  Scothmd,  and  king's 
commissioner,  and  Pringle  of  Torwoodlie,  and 
some  others;  but  their  processes  not  being 
brought  to  nn  issue  till  next  year,  I  reserve 
them  till  then,  that  «re  may  have  the  full  view 
of  all  which  concerns  them." 


And  in  the  Additions  and  Amendments  prt* 
fixed  to  his  second  volume,  Woodrow  says, 

«*  After  the  case  of  that  singular  person  Mr. 
Baily  of  Jerviswood  was  prin^  off,  I  received 
a  narrative  of  some  further  circnmstances  of 
his  Trial  from  a  worthy  friend  of  mine  who 
was  present,  and  a  mournful  spectator.  What 
passed  made  so  deep  impression  upon  him^  that 
he  is  distinct  as  to  the  yrery  words  and  phrases 
that  were  used,  and  I  thought  they  deserved  a 
room  here. 

' *  Jerviswood  being >  much  indisposed,  came 
to  the  bar  of  the  Justiciary  in  his  ni^ht-gown, 
attended  by  his  sister,  who  several  times  gaye 
him  cordials,  he  being  so  ill  as  he  was  obliged 
to  sit  down  on  a  stool.     He  heard  ^  all  very 

patiently  ;  only   when ; —  was  reading 

nis  long  narrative,  Jerviswood  would  now  and 
then  look  upwards,  and  hold  up  his  hands. 
When  the  declarations  and  affidavits  that  came 
from  England  were  read,  he  appearetl  to  be  in 
some  concern,  and  said,  Ob,  oh  !  staring  upon 
the  king's  advocate. 

'*  But  when  the  advocate,  in  his  discourse 
to  the  assize,  insisted  on  those  declarations  and 
affidavits,  and  enlarged  more  fully  upon  them 
than  in  the  speech  be  caused  print  in  Jervis- 
wood's  trial,  then  Jerviswood  stared  him  very 
broad,  and  appeared  to  be  very  much  troubled. 

*  *  After  the  advocate  had  ended  bis  discourse, 
Jerviswood  desired  liberty  of  the  earl  of  Lin- 
lithgow, to  speak  a  few  uords,  not  being-able 
to  say  much  because,  of  his  great  weakness. 
Which  being  granted  he  spake  to  tbis  purpose. 
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That  tlie  sickness  now  upon  bim  in  all  human 
appearance  would  soon  pi-ove  mortal,  and  he 
could  not  H?e  many  days  ^  but  be.  found  be 
was  intended  for  a  public  saeritice  in  his  life 
and  estate  ;  that  he  would  say  nothing  as  to 
the  justice  of  their  lordships'  interlocutor,  and 
was  sorry  his  Trial  ha<)  given  tbem  so  much 
and  long  trouble,  by  staying  so  long  iu  the 
court,  it  being  then  past  midnight.  And 
then  addressjed  himseU  to  tlie  asaize,  teHing 
•hem,  he  doubted  not,  but  they  woukl  act  as 
nien  of  houonr  ;  that  there  were  hard  things 
in  the  deposiiions^ftbe  witnesses  against  him, 
which  was  to  be  tbeir  rule,  and  that  nothing 
he  could  sny  was  to  prevail  with  them ; 
yet  for- the  exoneration  of^his  own  consi:ience, 
and  that  his  poor  memory  and  family  mifieht 
not  suflfer  unjustly,  he  liehoved  to  say,  that 
^the  most  material  witnesses  were  corres" 
'  pondents,  and  life  might  be  precious  to  some ; 
that  one  of  them  was  very  happy  in  a.  me- 
moi-y ,  yet  he  was  sure  there  were  some  tilings 
said  to  be  spoken  in  a.meetidg  where  he  was 
which,  he  was  positive,  were  not  at  least  while 
he  was  there  ;  withal  he  most  heartily  forgave 
them.  But  there  is  one  thing,  says  he,  which 
vexes  me  extremely,  and  wherein  I  am  in- 
jured to  the  utmost  degree,  and  that  is  for  a 
plot  to  cut  off  the  king^  and  his  royal  highness, 
and  that  I  sr.t  up  nights  to.  form  a  declaration 
to  palliate  or  justify  such  a  villainy.  I  am  in 
probability  to  appear,  in  some  hours,  before 
the  tribunal  of  the  Great  Judge,  and,  in  pre- 


sence of  your  lordships  and  all  here,  I  so- 
lemnly declare^  that  never  was  I  -promoted, 
or  privy  to  any  such  thing,  and  that  I  abhor 
and  detest  all  tlionghts  or  principles  fortoocb- 
ing  the  life  and  blood  of  his  sanred  majesty, 
or  his  royal  brother.  I  was  ever  for  monar- 
ehical  government. 

^'  Andthen  looking  durectly.npon  the  king's 
advocate,  he  said,  <  My  lord,  1  think  itvenr 
strange  you  charge  me  with  such  abomioabie 
things  ;  you  may  remember,-tbat  when  ym 
came  to  me  in  prison,  you  told  me  such  thiogi 
were' laid  to  my  charge,  bat  that  you  did  i^ 
believ«  them.    How  men,  my  lord,  come  you 
to  lay  such  a  stain  upon  me,  with-  so  mudi 
violence?   are  you  now  convinced  in  yooi 
conscience,  that  I  am  more  guilty  than  be- 
fore ?   Yoii  may  remember  what  passed  be- 
twixt as  in  the  prison.'  « 
'*  The  whole  audience  fixed  their  eyes  npoa 
the  advocate,  who  appeared  in  no  small-coofu- 
sion,  and  said,  '  Jerviswood,  I  own  what  yoa 

*  say,my  thouglUs  there  were  as  a  private  maa; 
'  but  what  I  say  here  is  by  special  direction  of 

*  the  privy  council ;'  and,  pomting  to  sir  Wil- 
liam jPaterson,  clerk,  added,  *  he  knows  ny 

*  orders.*'    *  Well,'  says  Jerviswood,  '  if  your 

<  lordship  have  one  conscience  for  yourself, 

<  and  another  for  the  council,  I  pray  God  for? 

*  gi^e  you,  I  do.'    And  turning  to  tne  justice- 
general,  he  said,  <  My  lord,  I  trouble  yoar  lord- 

<  ships  no  further.'  "^ 
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315.  Proceedings  against  Johk  Spreull  and  Robert  Ffrgusox, 
'•        in  the  Court  of  Justiciary  at  Edinburgh,  for  Treason  and  Re- 
bellion :  33  Charles  IL  a.  d.  168 1.    [Now  first  printed  fr<im 
the  Records  of  Justiciary  at  Edinburgh .*] 


CuEU  JvmcuMM  S.  D.  N.  Regfis  tenta  in 
Pnetorio  Bum  de  Edinbaif^h,  secupdo 
die  Mensis,  BJarlii  1681,  per  UoDoratnleB 
vtros  Richardam  Maitiaod  de  Duddop 
Jnsticiariffi,  Ciericum,  Robertam,  Domi- 
nnm  de  Nairn,  Domiooa  Jacobum  Fou* 
lis  de  Colintoon,  Davidem  Balfour  de 
Forret,  et  Davidein  Falconer  de  New- 
toun,  CommifisiOhariof  Jiisticiaris  dicti  S. 
D.  N.  Regis :        Curia  legitime  ajSnnala. 

Intren 
John  Spreull,  Appothecary,  prisoner: 

JnDYTED  and  accused  for  the  crymes  of 
treason  and  rebellion  committed  be  him  in 
manner  mentioned  in  his  Dittay. 

Periewen — Our  sovereign  lord's  Adf  ocate. 

Procurators  in  Defence, — Mr.  Darid  Tboirs, 
Mr.  James  Daes. 

The  lords  continne  the  dyet  against  the  said 
Joihn  SpreuU  till  the  first  Monday  of  June  next, 
and  ordaines  the  haill  witnesses  for  the  per- 
sewer  and  pannall  to  attend  the  said  dvet,  as 
also  the  haill  assysers,  ilk  person  under  the 
yaine  of  300  merks. 


*  The  MS.  of  this  case,  and  some  other  Scote 
eases,  was  not  obtained  in  time  for  insertion  in 
exact  chronological  order.  This  case  formed 
part  of  that  persecution  of  the  Presbyterians 
which  is  related  in  the  4th  vol.  of  Mr.  Laing's 
history  of  Scotiand,  and  very  circumstantially 
detailed  in  Wodrow's  History.of  the  Suffering^ 
tf  the  Church  of  Scotland. 

The  foDowlDg  passages  in'  Fountainball  re- 
late to  Spreul: 

>'May  14,  1679.  Mr.  John  Spreul  in 
Glasgow  upon  suspicion  was  brought  before 
ihem,  and  because  he  shifted  to  call  it  the  mur- 
dsr.of  the  bishiMi,  and  to  tell  who  lodged  with 
him  the  night  after  the  murder  happened  ;  he 
was  threat^ed  with  the  boots,  but  at  length  he 
satisfied  them. 

<'Jnne  10,  1681.  Criminal  Court.  John 
Spreul  being  pannelled  for  treason,  and  that 
diet  being  deserted  against  him,  and  a  new 
summons  of  treason  given  him  in  the  very 
courts  at  the  bar,  hy  a  herald  in  his  coat,  with 
sound  of  trumpet,  fi>r  being  vrith  the  rebels  at 
Bothwell  bridge,  (though  he  oroduced  te^tifi- 
eates  that  he  was  m  Ireland  all  that  time,)  and 
for  beii^  present  at  Cargill's.  excomniuucating 
of  the  kmg,  (but  naked  presence  here  was  not 
treasonable,  without  some  farther  concourse 
and  aoocasiony).and  it  being  alledgcd  for  him, 
tbat.btmg  put  to  the  .^ti|r^  and.  having  per- 


Cuau  JusTicuRLC,  S.  D.  N.  Regis  tenta  in  pne- 
torio Burgi  de  Edinburgh  sexio  die  men- 
sis  Junii    1681,  per    honorabiles   viros, 
Richardum  Maitland  de  Dudilop,  Justici- 
arie,  Ciericum,  Robertam  Dominum  de 
Nairn,  Dominos  Jacobum  Foul  is  de  Co- . 
vlintoim,  Davidem  Balfour  de  Forret^  et    -^ 
Davidem  Falconer  de  Newtoun,  Comn^is^-'    ' 
sionarios  Justiciarise  dicti  S.  D.  N.  Heps. 
Curia  legitime  affirmata.' 

Jntran 

John  SpreuU,  appothecary  in  Glasgowe,  pri- 
soner. 

Indytdd  and  accused  for  rysiog  and  joining 
in  armes  wjth  the  rebelb  at  Both  well  biii^  ia 
June  1679,  in  manner  mentioned  in  his  Dittay. 

Pertaoer. — Sir  George  M'Kenzie-of  Roue-. 
hauffh,  our  sover^gne  lord's  AUvo<-4ite.        , 

Procurators  in  j5«/«ice.— Mr.  Walter  Prin- 
gle. 

The  lords  for  seyeral  causes  moveiug  them 
deserted  ai^d  be  thir  presents  deserbi  the  dyet 
iimpliciter  i    . 

The  lords  continue  the  dyet  against  Rol>ert 
Feiguson  of  Letterpin  till  Fryday  nixt 


severed  therein  without  confession  of  Uie  crimes 
laid  to  his  charge,  the  same  pui^ged  all  ih^ 
preceding  indicia  et  pratumptinnes  that  urged 
iiim,  so  that  he  ^n  never  be  questiumKi  on 
these  again,  except  new  presumptions  should 
emerge  against  him ;  as  was  found  in  1632,  in 
the  case  of  Tosliack  of  Mopivaird,  accused  for 
burning  the  tower  of  Frendraugli t.  It  was  an- 
swered by  the  advocate,  that  there  were  farther 
presumptions  gua  eum  gravabanty  vf\nc\i  are 
'  noviter  venientes  ad  notitiam.*  Sdo,  His  de- 
nial in  the  torture  could  never  purge,  because 
these  who  examined  him  in  the  ton^u^e  had  no 
power  nor  commission  from  the  privy  council 
to  ask  these  questions  at  him,  and  he  was  not 
bound  to  have  answered  beyond  their  warrant ; 
(and  yet  it  would  haveheeo  thought  presump- 
tion enough  in  htm  to  have  soug[ht  to  limit  them 
to  their  commission.)  The  criminal  lorrls  re- 
pelled the  defence,  and  found  the  torture  puigiid 
not  the  preceding  indicia. 

«  On  the  Idth  June,  the  said  John  Spre u^ 
was  tried  at  the  criminal  court,  and  probation ' 
led  against  him,  who  deponed  they  saw  one 
called  John  Spreul  at  Bothweli  bridge,  but  they 
knew  not  if  the  pannel  was  he,  and  there  being 
another  of  that  same  name  present  in  the  court, 
(who  confessed  his  being  at  Bothweli*  bridge, 
and  had  taken  the  benefit  of  the  indemnity,)  to 
whom  all  die  tokens  and  descriptions  they  gave 
agreed  more  tlian  to  the  pannel,  as  the  eelour  sf 


Digitized  by 


Google 


Ttrj        STATE  TRIALS,  35  Chaklis  D.  le^l.^PrMOkgt  cgiiM       [791 

Indyted  aad  accused  that  where  nolwidi- 
ttandiog  be  the  oommon  lawe,  lawe  of  natknuB, 
lawes  and  acts  of  parliament,  and  ooDtCant. 
practi<^ue  of  this  kingdom,  the  irseiag  of  bif 
majesUes  subjects,  or  any  number  of  them, 
Uiejoy  Ding  and  assembleinff  tocher  in  arnies, 
without  and  contrarie  to  liis  maje^es  oora- 
mand^warrand  and  authontie,andtheab&itiDg, 
assisting,  recepting,  intercommuninc:)  or  keep- 
ing  company,  or  correspondence  with  such 
rebells,  either  with  or  without  armes,  aod  sup- 
plieittgofthem  with  levies  ofmen,  horse,  moiieT, 
annes,  and  furnishing  them  with  meat,  dHnk, 

Sowder,  ball,  or  other  munition  faellicall,  BMnt 
etastable,  horrid,  faynoue  and  abominable 
cryroes  of  rebellion,  treason  and  lese  roajestie, 
and  are  punishable  with  forfkoiture  and  fssheit 


CuRU  JosncuiiLB  S.  D.  N .  Regis  tenta  in  prsa- 
toria  Burgi'  de  Edin^^urgh,  decinio  die 
Mensts  Jnnii,  1681,  per  hojiorabdes  viroa 
Gulielmnm,  Comitem  de  Queinsberrie 
4^i^i<^i^i^<v  generalcm  Richardum  Mail- 
land  de  Duddop  Justtciarise,  Clericum, 
Robert!,  Dofninuro  de  Nairn,  Donuuos, 
Jocobhrn  Foulis  de  Colintoun,  Davidem. 
Balfour  de  Forrett,  et  Davidem  Falconer 
de  Newtoun,  Cnmmissiouarios  Justiciariae 
dieti  S.  D.  N.  Regis.  Curia  legitime 

affirmata. 

Inlran 

John  Spreufly  appothecary  in  Glasgowe. 
Robert  Ferguwn  of  Letterpin,  prisoners  in 
'   the  Tolbuith  of  Edinburgh. 

bis  horse,  his  having  a  cap  and  not  a  hat,  a 
black  peruke,  &c.  The  assize,  upon  this, 
cleans^  and  assoilzied  him  ;  notwithstanding 
whereof  the  king's  advocate  procured  an  order, 
from  the  privy^councii,  to  detain  him  still  in 
pi^ison,  till  be  got  a  new  radictment,  which  was 
the  3d,  to  wit,'  for  treasonable  expressions  nt- 
tered  by  him  before  the  council,  such  as  re- 
fusing to  call  Bothwell  bridge  a  rebeUion,  or 
the  assassinating  and  killing  the  archbishop  a 
murder :  which  last  14  no  treason,  though  it  be 
a  very  perverse  opinion. 

<'  On  the  14th  June,  the  king's  advocate 
having  complained  to  the  king's  council  that  the 
<  witnesses  led  against  Sprenl  had  prevaricated 
and  de|>oned  falsely,  at  least  did  conceal  their 
knowledge  :  it  was  moved  by  my  lord  Haddo 
'  and  approven  by  the  kind's  advocate,  that  wit- 
liesses  ui  such  a  case  might  be  tortured  when 
they  vary,  as'well  as  parties.  This  is  indeed 
N  agreeable  to  the  R.  law,  but  does  not  suit  the 
genius  of  our  nation,  wiiich  looks  upon  the 
torture  of  the  boots  as  a  barbarous  remedy  ; 
Itnd  jet  of  late  it  hath  been  frequently  used 
among  us.  I  think,  however,  these  witnesses 
^  deserve  to  be  punished,  yet  the  assize  should 
not  look  upon  tne  testimonies  of  such  witnesses 
as  a  full  probation,  not  being  spontaneous  and 
voluntary,  where  they  either  are  threatened 
with  the  boots,  or  tortured. 

«  After  all  this,  on  the  14tli  July  1681, 
Sprcul  is  brought  before  the  privj  council,  and 
fmed  iu  9,000  merks,  for  refusing  to  depone 
anent  his  presence  at  conventicles,  the  same 
being  referred  to  his  oath  conform  to  the  2nd 
act  of  Pari.  1670 ;  and  he  was  ordained  to  be 
•ant  to  the  Bass  till  be  paid  it." 

Wodrow  says : 

<«  I  shall  end  this  section  with  an  account  of 
the  process  s^ainst  John  8preul,  a|)0thecary  in 
Glasgow,  who  was  before  the  Justiciary  June 
tliis  year,  and  give  it  at  some  Wngth,  both  be- 
cause it  was  after  torture,  and  made  no  httle 
noise  \  and  I  have  disdnct  and  attested  ac- 
counts of  it,  and  he  continued  more  than  aix 
years  a  close  prisoner  aAer  tortnre.  Thisgen- 
tleulan  ia  yet  aliva  after  all  his  sore  suffernigs, 
«iid  IkAow  his  modesty  iviU  not  alloir  me  to 


give  that  character  of  him  which  he  deserrei, 
and  therefore  I  shall  onlv  relate  hb  snfleriogs 
as  they  stand  in  the  public  records,  intensiz- 
ing  some  other  hints  which  1  have  well 
vouched. 

''  Mr.  SpreuPs  troubles  began  renr  soos  aiW 
Pentlaud.  U  is  father,  Johu  Hpretu,  mercbant 
in  Paisly,  was  fined  by  Middleton,  althoofb 
he  had  suffered  for  his  refusing  the  tender;  iia 
paid  the  one  half  of  his  fine,  and  being  pro- 
secuted for  the  other,  or  rather  his  rnusing 
the  declaration,  he  was  forced,  with  naay 
other  wortliy  persons,  to  abscond.  When  ^ 
neral  Dalztel  came,  as  we  have  heard,  to  Kil- 
marnock 1667,  a  party  of  soldiers  were  sent  ts 
Paisly,  and  took  Mr.Spreul,  whose  suBferisgs 
I  am  now  relating,  prisoner,  merely  becaosB 
be  would  not  discover  where  his  lather  was. 
At  that  time,  afVer  many  terrible  threatnion 
of  being  shot  to  death,  roasle4  at  a  fire,  and  tns 
like,  and  some  short  confinement,  he  was  dis- 
missed. 

«« In  the  year  1677,  he  was,  vrith  AikeabcaA 
and  many  other  gentlemen,  dted  before  a  conrf 
in  Gbsgow,  of  which  some  account  has  Wea 
already*  given.  Finding  that  severity  was  de- 
sijgrncd  against  all  that  compeared,  Mr.  8pre»l 
absented,  and  was  with  several  other  wortbv 
persons  denounced  and  intercomniuned,thoNgli 
nothing  was  laid  to  their  charge  bUt  mere  ooii- 
eonformity. 

<'  This  ohliged  him  to  quit  his  home  s»l 
shop,  and  go  abroad.  Sometimes  to  HsUaod, 
France,  and  Ireland,  and  •merchandize.  He 
was  in  Irehind  with  hia  nncle  Mr.  James  AleS> 
ander  in  May  1679,  and  came  over  to  8cot- 
kmd  aHer  the  scuffle  at  Pruthclog  in  Jude, 
and  went  to  his  honse  at  Crawford's-djkSt 
where  understanding  the  condtict  of  the  west 
country  army,  he  had  no  freedom  to  johi  tfattiy 
thongh  his  own  brother  James  Spreul,  sad 
two  oonsins,  John  Spreul  writer,  and  Jobs 
Spreul  merchant  in  Glasgow,  were  with  then 
in  arms.  His-busineBs  c^liged  him  to  be  with 
some  in  that  army,  but  he  never  johied  then. 

"  After  the  defeat  at  Botfawel  he  absoosM 
again,  however  his  wife  and  fiaidly  was  toiM 
Qvt  of  his  house  and  shop,  aod  Sll  tb«  taofft* 
aUes  seeiraL    Widua  a  little  Jm  isIM  ^■ 
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of  lyir,  land  and  gdodi ;  and  he  <he  tliinl  act  of 
tbetiTSt  pariiament  of  king  3$mes  tbe  first  and 
tbrettie  and  seventh  act  of  his  second  parlia- 


Honalkd,  and  stayed  there  some  time,  where 
hearing  of  the  continned  ))ersecution  in  Scot- 
land, and  growing  divisions  among  the  suf- 
lerers,  be  came  home  1680,  with  a  design  to 
hrin?  his  wife  and  family  to  Rotterdam. 

"When  larking  at  Edinburgh,  November 
1?,  a  severe  search  was  made  for  Mr.  Cargil 
and  bis  fbllewers,  and  Mr.  8preal  was  appre- 
hended by  major  Johnstoon  when  in  his  oed, 
alid  his  goods  he  had  brought  from  Holland 
sined  by  the  party,  thongh  none  Of  them  were 
prohihited.  He  was  earned  first  to  the  ge- 
neral, and  then  to  the  guard  at  the  Abbay, 
where  Mr.  fikene  and  Archibald  Stdart  were 
prisaners ;  with  whom  he  was  carried  up  to 
the  Tolbooth  next  day  about  nine  of  the  clock 
when  the  council  was  convened. 

"  By  the  council  registers  we  have  seen  he 
was  examined,  November  13,  but  his  answers 
are  Hot  ir^sert,  an^  therefore  I  shall  give  tbe 
substance  of  what  passed  as  far  as  Mr.  Spreul 
cookTremember.  He  was  interrogate,  Were 
yoo  at  the  kiOing  of  the  archbishop  ?  Ans.  I 
was 'in  Irdand  at  that  time.— Quest.  Was  it  a 
ttarder?  Ans.  I  know  not,  but  by  hearsay, 
that  he  is  dead,  and  cannot  judge  other  men's 
actions  upon  hearsay.  1  am  no  judge,  but  in 
ifiy  discretive  judgment  I  would  not  have  done 
it,  and  oannot  approve  it. — He  was  again 
viged ;  but  do  you  ifot  think  it  was  murder? 
Ana.  Barcuse  me  from  going  any  further,  I 
scruple  to  cond^n  what  1  cannot  approve, 
■eeing  there  may  be  a  rishteous  judgment  of 
Gorl,  where  there  is  a  sinful  band  of  man,  and 
I  ma'y  admire  and  adore  the  one  when  I  trem- 
Ue  at  the  otlier. — Quest.  Were  you  at  Drum- 
do^?  Ans.'  I  was  at  Dublin  then. — Quest? 
Ola  yon  know  nothing  of  tiie  rebels  rising  in 
tnita  when  in  design  ?  Ans.  No ;  the  first  time 
I  heard  of  it  was  in  comiog  from  Dublin  to* 
BeHast  in  my  way  home,  where  I  heard  that 
Clavcrhouse  was  resisted  by  tbe  country  peo- 
ple at  Dniinclog. — Quest.  Was  not  that  re- 
Deliion  ?  Ans.  f  think  not ;  for  I  own  the 
freedom  of  preaching  tbe  gospel,  and  I  hear, 
what  they  did  was  only  in  self-defbnce. — Quest. 
Were  you  at  Bothwel  with  the  rebels?  Ans. 
After  my  return  from  Ireland  I  was  at  Hamil- 
tom  seeking  in  money,  and  clearing  counts 
with  tny  customers,  so  I  went  through  part  of 
the  west  donutry  amiy,  and  spoke  with  some 
there,  since  tbe  king's  high- way  was  as  free 
to  toe  as  to  .other  meu  ;  but  I  neither  ioiaed 
them  as  commander,  troojier,  nor  soldier. — 
Quest.  Was  that  rising  rebellion?  Ans.  ! 
will  not  call  it  rebellion,  I  think  it  was  a  pro- 
vidential necessity  put  on  them  for  their  Own 
safiety,  after  Drumclog. — ^This  confession  of 
hts  lie  was  urged  to  subscribe,  but  absolutely 
refused  it.    By  tbe  Roasters,  I  flod,  <  Mr. 

*  Spreut  before  the  council,  l^ovember  15,  con- 

*  fi^skb  he  was  in  company  with  Mr.  Cai^gil 

*  k  Edmborgfa,.  bur  wiU  not disoover  m  what 


m^nt  and  14  act,  6  par.  k.  Ja.  9d,  and  iS  act 
1st  par.  k.  Ja.  and  huwfretb  fiirtife  and  fourth 
act  of  tbe  12  par.  k.  Ja.  6.    It  is  statute  that 

*  house,'  and  adds,  *  That  there  was  nothiRg 

*  'twixt  them  but  salutations.' 

*'  Mr.  Spreul  having  come  fVom  Ireland  in 
the  time  of  Bothwel,  and  being  just  now  come 
from  Holland,  and  owning  he  had  been  in 
company  with  Mr.  Cargil,  the  managers  were 
of  opinion,  that  he  could  give  them  more  in- 
formation; and  now  being  ffot  mto  the  in- 
humane way  of  putting  people  to  the  torture^ 
and  A.  Stuart  being  examined  this  way,  No- 
vember 15,  that  same  day  theisooncil  pass  tbe 
following  Act:  <  Tbe  lords  of  bis  majesty's 
'  privy  council  bavinj^  good  reason  to  believe, 
'  that  there  is  a  principle  of  murdering  his  ma- 
'<  jesty,  and  those  under  him,  for  doing  his  ma- 
'  jesty  service,  and  a  design  of  subverting  the 

*  government  of  church  and  state,  entei-tained 

*  and  carried  on  by'the  fanatics,  and  particu- 

<  larly  by  Mr.  Donald  Cargil,  Mr.  Robert  Mac- 

<  waird,  and  others  their  comptices,  and  that 

<  John  Spreul  and  Robert  Hamilton  have  been 

<  in  accession  thereunto,  ordain  them  to  be 

*  Subjected  to  the  torture,  upon  such  interro- 

<  gatorics  as  relate  to  these  three  pointy :  1.  By 

<  what  reason  and  means  that  murdenng  prin- 

*  ciple  is  taught  and  carried  on ;  who  were  ac- 

*  ceasory  to  the  contrivance  of  murderihff ; 

*  who  were  to  be  murdered ;  and  also  as  to  the 
*■  archbishop  of  St.  Andrews's  murder.  2.  If 
« there  was  any  new  rebellion  intended ;  by 

<  what  means  it  was  to  be  carried  on ;  who 

<  were  to  bring  home  the  arms ;  if  any  be 
*■  brouglit  or  bought,  and  by  whom  ;  who  were 
'  tbe  contrivers  and  iH-nmoters  of  the  late  re- 
«  bellion  at  Bothwel  brid>^e.     3.  Who  were 

<  their  correspondents  ^road  and  at  home, 

<  particularly  at  London,  or  elsewhere ;  what 

<  they  know  of  bringing  home  or  dispersing 

<  seditious  pamphlets,  and  such  other  particu- 
'  lars  as  relate  to  those  generals :  and  give  full 

<  power  and  commission  to  the  earls  of  Argyle, 

*  Linlithgow,  Perth,  and  Queensbeiry,  trea- 
» surer-dcpute,    register,    advocate,    justice- 

*  clerk,  general  DaFziel,  lord  Collingtoun,  and 

<  HaddOi  to  call  and  examine  the  said  persons 
'  in  toi*tiire,  upon  the  said  interrogatories,  and 

*  such  other  as  they  shall  ^  find  pertinent  upon 

<  the  said  heads,  and  report.' 

<*  I  find  no  report  in  tbe  counctl-bookSy  be- 
carise  nothing  was  expiscate  by  torture,  which 
was  not  before  acknowledged.  Indeed  there 
was  nothing  in  tbis'plol  and  murdering  design, 
but  imaginary  fears,  and  therefore  I,shall,  from 
other  papers,  give  some  account  of  this  torture, 
the  questions  proposed,  and  answers  given  by 
Mr.  Spreul,  as  far  as  his  memory  could  serve 
him  ai'terwards  to  write  down. 

*'  The  lord  Haltoui^  was  presesof  this  com- 
mittee, and  tlic  duke  of  York  and  many  others  ' 
were  present.  The  preses  told  Mr.  Spreul^ 
That  if  he  would  not  make  a  more  ample  con- 
fession than  he  had  done,  and  sign  it,  he  be* 
bored  to  underly  the  torture.   Mr.  SpreUl  said, 
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will  rebell  agiinst  tbe;  long's  penon,  or  aatho- 
ritity  or  make  war  agamst  the  Idng's  leidges,  or 

HiB  bad  been  rery  ingenuous  before  the  coun- 
cil, and  would  go  no  furtiier ;  that  th<^  could 
■lot  aubiect  him  to  torture  accoi'ding  to  law ; 
but  if  they  would  go  on,  he  protests  that  his 
torture  was  without,  yea,  against  all  law ;  that 
what  was  extorted  from  him  under  the  torture, 
against  himself  or  any  others,  he  would  resile 
from  it,  and  it  ought  not  to  militate  against  him 
or  any  others ;  and  yet  he  declar/?d  his  hopes, 
God  would  not  leave  him  so  far,  as  to  accuse 
himself  or  others  .under  the  extremity  of  pain* 
Then  the  hangman  put  his  foot  in  the  instru- 
luent  called  the  Boot,  and,  at  every  query  put 
to  him,  gave  five  strokes  or  thereby  upon  the 
wedges.  The  queries  were,  Whether  he  knew 
any  thing  of  a  plot  to  blow  up  the  Abbay  and 
4^UKe.of  York?  who  was  in  the  plot,  and 
where  Mr.  Car^l  was,  and  if  he  would  sub* 
scribe  his  confession  before  the  council  f  To 
these  l\e  declared  his  absolute  and.  utter  ig- 
norance^  and  adhered  to  his  refusing  to  sub- 
scribe. When  nothing  could  be  expiscate  by 
this,  they  ordered  the  old  boot  to  be  brought, 
alleging  this  new  one  used  by  the  hangman 
was  not  so  good  as  the  old,  and  accordingly  it 
was  brought,  and  he  underwent  the  torture  a 
second  time,  and  adhered  to  what  he  had  be^ 
fore  said.  General  Dalziel  complained  at  the 
second  toiture,  that  the  hangman  did  not  strike 
strongly  enough  u[)on  the  wedges:  he  said, 
he  struck  with  all  his  strength,  and  offered  the 
general  the  mall  to  do  it  himself.  Mr.  Spreul 
was  very  firm,  and  wonderfully  support^,  to 
his  own  feeling  in  body  and  spirit,  during  the 
torture.  When  it  was  over,  he  was  earned  to 
prison  on  a  soldier's  back,  where  he  was  re-, 
fused  the  benefit  of  a  surgeon ;  but  the  Lord 
blessed  so  the. means  he  himself  used,  that  in  a 
little  time  he  recovered  pretty  well.  That 
same  day  his  wife  came  to  Edinburgh,  but  by 
no  means  could  she  be  allowed  access  to  him, 
to  help  him  after  his  torture. 

**  When  he  was  recovered  the  Advocate  sent 
him  an  indictment,  and,  in  March  this  year 
he  was  before  the  Justiciary  ;  but  the  advo- 
cate's witnesses  were  not  ready,  so  the  pro- 
cess was  delayed.  Under  this  dilature,  new 
witnesses  were  got  in  from  the  west  country ; 
and  Mr.  Spreul  was  brought  before  some  coun- 
sellors, and  the  witnesses  confronted  with  him. 
BIr.  Spreul  protested  against  examining  wit- 
nesses extrajudicially,  and  not  before his^udges 
and  the  assize,  and  took  instruments  m  the 
clerk's  hand.  Meanwhile  he  was  informed 
,  by  one  present,  that  some  of  the  witnesses 
were  threatened,  and  others  of  them  had  large 
promises  given  them  to  bear  testimony  against 
liim.  Yet,  afler  all,  the  lords  themselves  began 
to  think  the  probation  would  not  reach  his 
life ;  but  the  duke  of  York  very  much  pressed 
their  going  on,  alledging  they  were  at  much 
muns  about  poor  country  people,  but  Mr. 
opreul  was  more  dangerous  than  fiv^e  hundred 
•fthem. 

8  ' 


wilfoJIie  reoept,  mantaine,  or  suppKe  rebdls^ 
with  help,  redd,  or  coanciU,  ordoeiavoar,  or 


J*  In  March,  an  incident  fell  in,  which  brouffht 
Mr«  Spreul  to  some  mtvre  trouble  before  kit 
trial,  and  it  deserves  a  room  here.  John  Mar- 
ray,  a  sailor,  was  sent^ced,  to  die  for  bis  beinff 
at  a  conventicle  in  arms,  as  we  shall  heir.  A 
good  many  had  been  already  executied  chiefly. 
at  the  duke  of  York's  instigation,  and  some  of 
the  managers  were  willing  to  shew  this  man 
some  tiaivour.  Accordingly,  several  draughts 
of  a  petition  were  proposed  to  him,  whioi  if 
he  should  sign,  the  council  would  procure  him 
a  reprieve :  he  refused  them  all,  as  what  he 
thought  imported  a  receding  from  his  prind- 

Sles.    At  length,  sir  William  Paterson  calling 
Ir.  Spreul,  who  was  in  the  same  room  of  tb» 
prison  with  John  Murray,  to  i^other,  told  him, 
the  council  inclined  to  spare  Murray,  and  iii- 
treated  him  to  deal  with  him  to  sign  any  peti- 
tion, and  he  would  present  it    Mr.  Sjireul 
was  not  willing  to  engage  much  in  this  matter,, 
lest  he  should  be  mistaken,  and  misrepreaenlp 
ed  ;  and  John  Murray  would  not  direct  aoy 
petition  to  the  duke  of  York  :  *  however,  at 
length  he  drew  a  declaration  with  a  petitory 
clause  added  to  it,  which  satisfied  John,  and  he 
signed  it.    It  was  directed  to  the  council,  and 
ran,  *  Whereas  I  am  sadly- misrepresented  to 
your  lordships-,  as  if  I  were  a  man  of  king- 
Killing  principles,  I  declare  I  would  kill  no  man 
whatsomever  but  upon  self-defence,  which 
the  law  of  God  ano  nature  allows  *,  I  own 
the  free  preaching  of  the  gospel,  whether  in 
the  fields  or  houses,  seeing  it  is  written. 
Without  faith  it  is  impossible  to  please  God, 
and  faith  cometh  by  hearing.  I  ako  own  Jesus 
Christ  as  the  only  head  of  his  own  church, 
and  king  of  saints,  and  disovvnall  others  pre- 
tending, thereunto.    May  it  therefore  pleiae 
your  lordships,  tn  recal  the  sentence  a^ina(  . 
me,  as  if  I  were  of  dangerous  and  king-uUing 
principles,  lest  you  bring  innocent  blood  upon 
your  own  heads,  this  city,  and  inhabitants 
thereof;  for  I  declare  I  am  no  Papist^  and 
hate  and  abhor  all  those  Jesuitical,  bloody, 
and  mnrdering  principles.' 
**  When  this  petition  was  read  in  conscil, 
John  Murray  was  asked,  who  drew  it : .  Widi 
much  difficult  he  was  brought  to  tell ;  and 
straightway  Mr.  Spreul  was  called  before  tliem, 
and  mterrogate,  if  he  knew  any  thing  about  a 
petition  presented  by  John  Murrajr.    He  asked 
a  siffht  of  it,  and  owned  it  his  writ,  desired  it 
mig^t  be  read  before  him,  and  that  he  might 
know  what  was  objected  against  it ;  and  ac- 
knowledged he  had  drawn  it  at  the  cledc's 
earnest  desire,  and  again  intreated  it  might  be 
read,  that  he  might  Imow  what  they  quarrelled 
in  it.    This  was  not  done,  but  the  duke  of 
York  rose  up,  and  said  with  a  fiwvn,  Sir,  would  ' 
yon  kill  the  Idng  ?    After  a  pause,  Mr.  Spreol 
directmg  himself  to  the  chancellor,  said.  My 
lord,   I  bless  God  I  am  no  papist,  J  iothe 
and  abhor  all  those  Jesuitical,  bloody  and  mar- 
deriDg  principles ;  D«tber  my  ptfei^  >^' 
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five  any  releiff;  or  ooilifi>rt,  to  oppia  and  m^L- 
oifestrebeHdagpuiist  the  kmg's  majegtie^  the 

the  ministem  I  beard  ever  taoght  me  such 
principles.  A  great  silence  fallowed,  and  many 
expected  that  Mr.  Spreal  should  ha^e  been 
salt  to  the  irons  immediately.  In  a  little,  the 
chancellor  asked  Mr.  Spreul^  if  he  had  been  at 
Bothwel,  and  some  other  questions  relatire 
theR)to ;  which  the  pannal  declined  giving 
answers  to,  since  he  was  before  the  justiciary. 
There  was  not  one  word  more  of  the  petition  ; 
but  it  is  probable  what  he  spoke  at  this  time 
made  his  prosecution  the  more  Yiolent  before^ 
the  justiciary."    2  Wodrow  163. 

He  then  gtvea  an  abstract  of  the  proceedings 
before  the  Justiciary  as  they  are  here  printed, 
and  proceeds  thus : 

"  And  so  Mr.  Spreul  was  sent  back  again  to 
prison.  I  have  given  the  fuller  account  of  this 
process  and  as  distinct  a  detail  of  the  reasonings 
as  I  could- form,  because  I  was  of  opinion,  the 
debates  which  fell  in  this  case,  are  in  many 
branches  of  them,  upon  heads  common  to  se- 
veral <^ther  sufferers  in  this  perioib;  and  the 
pleading  of  such  noted  lawyers  on  both  hands, 
will  aflbrd  no  small  light  to  the  cases  of  torture, 
of  eztrtyudicial  confession,  the  refusal  to  si^ 
confeasioos,  and  other  points  ndt  uncommon  m 
.  this  period,  Besides  the  weight  of  the  case  of 
torture  itself,  which  deserves  a  room  here,  the 
method  of  treating  pannels,  and  the  pains  used 
to  make  every  thing  Auni  to  their  disadvantage, 
with  the  vigour  now  used  in  prosecutions  will 
appear.  And  if  such  efforts  were  made  in  this 
process,  when  so  many  able  lawyers  were  pro- 
curators for  the  pannel,  we  may  easfly  guess 
what  sad  work  was  in  the  more  ordinary  pro- 
cesses, with  poor  ignorant  country  people. 

'<  Upon  the  14th  of  July,  I  find  Mr.  Spreul 
and  Wm.  Lin  writer  in  Edinburgh,  brought  be- 
ibre  the  privy  council,  for  being  present  at  field 
conventicles ;  and  they  are  found  guilty  of 
hearing  Presbvterian  ministers  preach,  when 
some  of  the  hearers  were  without  doors,  as 
likewise  of  reset  and  converse  with  intercom- 
muned  persons.  The  matter  was  referred  to 
tMr  oaths,  which  they  refusing  are  found 
guihy.  Mr.  8preul  was  out  of  the  kingdom  at 
the  times  libelled  as  to  conventicles  ;  and  each 
of  tliem  is  fined  in  five  hundred  pounds  sterling, 
and  sent  to  the  Bass.  Mr.  Spreul  lay  six  years 
in  the  Bass,  and,  from  his  long  continuance  in 
that  plad,  he  has  yet  the  compellation  of  Bass 
John  Spreul,  whereof  he  needs  n<ft  be  ashamed. 
'*  I  find  joined  with  Mr.  Spreul  in  the  same 
process,  upon  the  10th  of  June,  Robert  t'ergu- 
son  of  lietter-pin  ;  he  is  indicted  as  guilty  of 
treason  and  rebellion,  by  his  being  at  Bot^wel- 
bridge.  His  own  signed  confession  is  adduced 
as^  probation,  and  the  lords  delay  passing  sen- 
tence against  him  till  Novemmr.  I  find  no 
more  atwut  him  in  the  Registers,  and  by  some 
eompoaitioa  or  other  I  suppose  the  matter  was 


common  lawe,  under  the 
ly ff,  land,  and  goods ;  and 


of  foHaultmg 
thefyftactofthe 


"  In  tt^y  1687  an  order  is  granted  to  liberate 


Mr.  Spreul.    Favours  were  now  shown  to  tha 
prisoners,  and  after  near  seven  years  impri- 
sonment, Mr.  Spreul  sent   a  Petition  to  tha 
Council :  which  follows  from  the  original. 
'  Whereas  it  *is  not  unknown  to  your  lord- 

<  ships,  how  that  your  lordships'  petitioner,  aftai^ 

*  his  first  imprisonment  was  put  to  the  txtre- 

<  mity  of  thb  torture  .two  several  times,  the 

*  which  having  sustained,  was  thereby  assoUed 

*  by  the  laws  of  this  and  all  other  nations. 

<  Thereafter  when  he  was  indicted,  he  was 

*  also  cleared  by  the  verdict  of  the  whole  as-t 

<  size,  and  thereupon  assalzied  by  the  lords  of 
'  the  justiciary  ;  and  at  last  being  libelled.be- 

*  fore  your  lordships  by  his  majesty's  advocate 

*  who  could  prove  nothing  against  him,  3ret 

*  your  lordships  being  pleased  to  fine  him^  and 

<  continue  his  imprisonment  so  long,  because  he 

*  had  not  freedom  to  depone  upon  the  libel,  tha 

<  reasons  whereof  he  could  not,  being  not  only 

<  from  grounds  in  law,  but  especially  fipom  con* 
'  science,  and  his  obligation  and  respect  to  tha 

*  6o8f>el  of  Jesus  Christ,  which  are  at  mora 

<  length  expressed  in  his  information,  together 
'  with  a  touch  at  a  few  of  the  great  losses  her 

*  hath  sustained,  both  before  and  since  his  im* 
'  prisonment  (what  by  sea,  the  great  fire  at 

<  Glas^w,  house  and  shop  taken  from  his  wife  ' 

*  in  his  absence,  also  by  bad  debtors,    and 

<  through  his  imprisonment  all  is  prescribed  by 

<  law  (that  is  due  to  him^  after  three  years  pastj 
^  the  goods  taken  from  nim  by  major  Johnston 

<  and  the  death  of  his  wile,  and  other  great  ex- 

<  peaces  since  his  imprisonment,  being  these 

<  six  years  and  five  months^  all  which  he  hum- 

<  bly  offereth  to  your  lordships'  consideration 

*  and  pity. 

.<  May  it  therefore  please  your  lordships  to 

*  pant-your  lordships'  ^titiouer  liberty  to  fol- 

*  low  his  lawful  calling  in  his  native  country, 

<  at  least  in  any  other  nation  where  be  may  with 

<  best  conveniency,  not  that  he  petitioneth  for 

*  his  -  own  banishment  (and  so  to  be  sold  as  a 

<  shlve,  the  which  he  would  not  be  ashamed  of, 
'  for  the  Gospel's  sake,  if  he  be  c^led  of  ^e 

<  Lord  to  it)  but  the  liberty  of  a  free  bom  sub- 

<  ject  is  that  he  humbly  begs,  at  least  liberty  a 

*  competent  time  to  see  it' by  law  he  can  obtain 

<  any  thing  of  his  debtors  to  maintain  himself 
'  in  prison,  seeing  nothing  hath  been  hitherto 
'  allowed  him  out  of  the  goods  taken  from 

*  him  by  major  Johnston,  neither  out  of  Uie 
'Treasury.'"   # 

**  May  IS.    The  council  grant  the  following 
act  of  liberation. 
'  The  lords  of  his  majesty's  privy  council 

*  liaving  considered  an  address  made  in  behalf 

*  of  John  Spreul  apothecary  in  Glasgow  now 

*  ])risoner  in  the  Isle  of  the  Bass,  supplicating 

*  lor  liber^,  in  regard  of  his  majesty's  bte 
'  gracious  proclamation,  do .  hereby  c^ive  order 

*  and  warrant  to  Charles  Maitland  Lieutenant 
'  Governor  of  the  Isle  of  the  Bass,  to  set  the 
'  said  John  Spreul  at  liberty,  he  having  found 
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,firat8ef«on  of  kis  migesties  first  parliament, 
it  is  dedaired,  that  it  shall  be  hye  treason  to 


<  cautioQ  acted  ia  \tbe  books  of  Council  to  ap- 

*  pear  befinre  tbe  cQuacil  once  in  June  next, 

*  under  tbe  penalty  of  1000/.  Scots  money,  in 

<  caseoffailie.' 

•*  When  tbis  Order  conns  to  the  Bass,  Mr. 
Spreulwaa  unwilling^  to  take  his  liberty  upon 
any  terms  that  to  him  appeared  inconsistent 
with  the  truths  he  was.soQeriBfif  for ;  and  he 
apprehended  this  order  inrolved  him  in  an  ap- 
nit>bation  of  the  proclamation  specified,  which 
be  was  &r  from  approvinsf.  So  much  he 
aiffnifled  to  the  goYemor  of  the  Bass,  and  con- 
tinuing' sometime  in  prison,  tiU  a  letter  came 
•rer  requiring  tbe  gOTemor  to  set  open  doors 
to  him,  and  tell  him  he  was  at  Uberty  to  go  or 
alky  as  he  pleased.  Whereupon  pfter  so  long 
ia^irisonment,  he  chose  to  come  out  under  a 
pn&estation  against  what  he  tpok  to  be  wrong 
m  the  orders  and  proclamation,  and  went  over 
to  fidinbnrgb,  and  waited  on  tbe  counsellors, 
thanked  tbem  for  allowing  him  liberty,  and 
verbally  renewed  his  protest  against  the  pro- 
clamation and  orders.  Thus  ended  the  long 
tract  of  sufferings  this  good  man  was  under." 

The  kind's  Proclamation  was  dated  Feb.  13, 
1687,  and  it  was  sent  to  the  council  inclosed  in 
alieUierofthe  same  date.  They  were  as  fol- 
k>ws: 

King's  Lctter  to  the  Covhcil,  Feb.  12, 1687. 

*  James  JR. 
*  Right  trusty  and  right  well-beloved  consin 
and  counseller,  right  trusty  and  right  well- 
beloved  counseller,  right  trusty  and  entirdy 
bdoved  pOusins  and  counsellers,  right  trusty 
and  right  weU-beloved  cousins  and  coun- 
sellers, right  trusty  and  well- beloved  cousins 
and  counsellers,  right  trosty  and  well- beloved 
couMellers,  and  trusty  and  well-beloved  coun- 
sellers, we  greet  you  well.  Whereas,  by  our 
letter  of  the  31st  day  of  August  last  past,  we 
were  graciously  pleased  to  mform  you  of  our 
designs,  in  order  to  the  ease  of  our  Roman 
Catholic  subjects,  unto  which  we  had  your 
dutiful  answer  in  some  days  thereafler;  we 
have  now  thought  fit  to  publish  these  our 
royal  intentions,  and  to  ^ve.an  additional  ease 
to  those  of  tender  consciences,  so  to  convince 
the  world  of  our  inclinations  to  moderation, 
and  to  evidence  that  those  of  theclei^y,  who 
have  been  regular,  a^e  our  most  particular 
care,  though  we  have  giveit  some  ease  to 
those  whose  principles  we  can  with  any  safety 
trust :  we  have  at  the  same  time  expressed 
our  highest  indign^n  against  those  eife- 
mies  of  Christianity,  as  wSl  as  government 
and  human  society,  the  field-convenliders, 
whom  we  n^sommend  to  you  to  root  out  with 
all  the  severities  of  our  laws,  and  with  the 
most  yigorons  prosecution  of  our  forees,  it 
being  equally  our,  and  our  people's  concern, 
to  be  rid  of  thtm.  As  for  the  other  particu- 
lars of  our  royal  proclai^atioii  hereioclesGdi 


the  subjects  of  tbis  kingdom,  or  any  number 
of  them,  more  or.  lesse,  upon  any  ground,  or 


we  doubt  not  but  they  will  appear  to  yon  moat 
just  and  reasonable,  as  they  do  to  us,  and  that 
you  will,  in  your  respective  capacities,  assert 
and  defend  our  royal  ri^hfii  and  prerog^ves, 
which  we  are  resolved  to  maintain  in  Unt 
splendor  and  greatness,  which  can  opljr  make 
them  safe  for  us,  snpports  for  our  iHends, 
and  terrors  to  our  enemies.  It  is  evident,  we 
do  not  mean  to  incroach  on  the  conscienoet  of 
any,  and  what  we  will  not  do,  we  are  resolfed 
not  to  suffer  in  others :  and  therefore  it  is  our 
will  and  pleasure,  that  these  our  oommands 
be  forthwith  obeyed,  and  that,  in  order  there- 
unto, this  our  proclamation  be  forthwidi 
printed  and  published,  in  the  usual  manoer 
ui  such  cases  accustomed  :  and  if  any  shall 
be  so  bold  as  to  shew  any  dislike  of  tbis  bar 
procedure,  we  desire  to  be  informed  tbered 
ny  you,  to  the  end  we  may  convince  tbe 
world  that  we  are  in  earnest,  assuring  all,  that 
as  we  expect  obedience  therein,  and  a  readi- 
ness from  you  and  all  our  judicatures,  to 
assert  our  rights,  so  it  shall  be  oar  care  on  alt 
occasions,  to  shew  our  royal  fovours'to  all 
of  TOu  in  general,  and  to  every  one  in  parti- 
cular. For  doing  all  these  things  as  vrll 
contained  in  tbis  our  letter  as  in  our  procla- 
matk>n  aforesaid,  these  presents  Aall  be  to 
you,  and  all  others  respectively  who  may  be 
therein  any  way  concerned,  a  sufiident  war- 
rant; and  so  we  bid  you  heartily  farewel. 

*  Given  at  our  court  at  Whitehall  the  19th 

*  day  of  February  1686-7,  and  of  our  reign 
.  *  tbe  third  year. 

*  By  his  Majesty's  C^mand.* 

Proclamation,  Feb.  12,  1687,  or  First  Indul- 
gence. 

*  James  ,R. 

*  James  7,  by  the  grace  of  God,  king  of 

<  Scotland,  England,  France  and  Irehmd,  dd- 
«  fender  of  the  foith,  &c.  To  all  and  sondry 

*  our  good  subjects,  whom  these  presents,  do 

*  or  may  concern,  greeting.    We  having  taken 

<  into  oar  royal  consideration  the  many  and 

<  great  inconveniencies  which  have  happened 

*  to  that  our' ancient  kingdom  of  Scotland  of 

*  kite  years,  through  the  different  persuaAOSS 

<  in  the  Christian  religion,  and  the  givat  beala 

<  and  animosities   amongst  the  several  pro- 

*  feasors  thereof,  to  the  ruin  and'decsy  of  trade, 

<  wasting  of  lands,  extinguishing  of  ciiarity, 

*  contempt  of  the  royal  power,  and  convertiag 

<  of  true  religion,  and  the  fear  of  God,  into 

*  animosities,  name,  factions,  and  sometiaies 
'  into  sacrilege  and  treason  ;   and  being  re- 

*  solved,  as  much  as  in  us  lies,  to  unite  the 
«  hearts  and  affections  of  our  subjects,  to  God  m 
«  religion,  to  us  in  loyalty,  and  tO  their  n^gh- 
« hours  in  Christian  love  and  charity,  h#ve 

*  therefore  thoujfht  fit  to  grant,  and  by  our  so- 

<  verdgn  authority,  prerogative  royal,  andas- 

<  solute  power,  wLich  all  our  subjects  arc  to 
« obey  without  reserve,  do  hereby  gife  wtf 
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pretext  whatiomsTery  to  rys^,  or  oontiBue  in 
annes,  to  make,  peace,  or  warr,  or  to  ttuke  any 


grant 
fesBor 


it  our  royal  toleration,  to  th^  several  pro- 
''^Bors  of  the  Christian  lleligion  aftemamed, 
with,  and.  under  the  seFeraf  conditions,  re- 
strictions and  limitations  aflermenlioned.  In 
the  first  place,  we  allow  and  tolerate  the 
moderate  presbyterians,  to  meet  in.  their 
piiYate  houses,  and  there  to  hear  all  such 
ministers  as  either  have,  or  are  willing  to  ac- 
cept of  our  indulgence  allenarly,  and  none 
ether,  and  that  there  be  not  any  thing  said  or 
done  contrary  to  the  well  and  peace  of  our 
reifn,  seditious  or  treasonable,  under  the 
hi|^est  pains  these  crimes  will  import;  nor 
are  they  to  presume  to  build  meeting-houses, 
or  to  use  out-houses  or  bams,  but  only  to 
exercise  in  their  j;>rivate  houses,  as  said  is.  In 
the  mean  time,  it  is  our  ro  val  will  and  plea- 
sure, that  field- conventicles,  and  such  as 
preach  or  exercise  at  them,  or  who  shall 
any  wise  assist  or  connive  at  them,  shall  be 
prosecuted  according  to  the  utmost  severity 
of  our  laVrs  made  agunst  them,  seeing  from 
these  rendevouzes  otrebellion,  so  much  dis- 
order hath  proceeded,  and  so  much  disturb- 
ance to  the  government,  and  for  which,  after 
this  oar  royal  indulgence  for  tender  con- 
sciences, there  is  no  excuse  left.  In  like 
manner,  we  do  hereby  tolerate  Quakers,  to 
meet  and  exercise  in  their  form,  in  any  place 
or  places  appointed  for  their  worship.  And 
considering  the  severe  and  cruel  laws  made 
against  Roman  Catholics  (therein  called 
npists)  in  the  minority  of  our  royal  grand- 
lather  of  glorious  memory,  without  his  con- 
sent, and  contrary  to  the  duty  of  good  sub- 
jects, fay  his  regents,  and  other  enemies,  to 
their  lawful  sovereign,  our  royal  great  grand- 
mother queen  Mary  of  blessed  and  pious  me- 
mory, wherein,  under  the  pretence  of  reU- 
^OD,  they  clothed  the  worst  of  itreasons,  fac- 
tions and  usurpations,  and  made  these  laws, 
not  as  azainst  the  enemies  of  God,  but  their 
own  ;  which  laws  have' still  been  continued 
of  coarse,  without  design  of  executing  them, 
or  any  of  them,  *  ad  terrorem'  only,  on  sup- 
position, that  the  papists,  relying  on  an  ex- 
ternal power,  were  mcapable  of  duty,  aiid 
trae  allegiance  to  their  natural  sovereigns, 
and  righnul  monarchy.  We,  of  our  certain 
knowtedge,  andlon^  experience,  knowing 
that  the  Catholics,  as  it  is  their  principle  tofc^ 
good  Christians,  so  it  is  to  be  dutiful  subjects, 
and  that  they  have  likewise  on  ^11  occasions, 
shewn  themselves  eood  and  jfaithful  subjects 
to  us,  and  our  royafpredecessors,  by  hazard- 
ing, and  many  oi  them,  actually  losing  their 
ItFes  and  fortunes,  in  their  defence,  (though 
of  another  religion)  and  the  maintenance  of 
their  authority,  against  the  violences  and, 
treasons  of  the  most  violent  abettors  of  these 
kiws,  do  therefore,  with  advice  and  consent  of 
our  priry  council,  by  our  sovereign  authority, 
prerogative  royal,  imd  absolute  power  afore- 
said, suspend}  stop  and  dsmbte  all  laws  pr 

YOU  X, 


treaties,  or  leagues  with  forraigne  princes,  or 
estates,  or  amongst  themselves  without  liis  ni%- 


acts  of  parliament,  customs  or  constitutions, 
made  or  executed  against  any  of  our  Roman 
Catholic  subjects,  in  any  time  past,  to  all 
intents  and  purposes,  making  void  all  prohi* 
bitions  therein  mentioned,  pains  or  penalties 
therein  Ordained  to  be  inflicted,  so  tnat  thej 
shall,  in  all  things,  be  as  free,  in  all  respects, 
as  any  of  our  Protestant  subjects  wifatsoever, 
not  only  to  exercise  their  religion,  but  to  en* 
joy  all  offices,  benetices  and  oUiers,  which  we 
shall  think  fit  to  bestow  upon  them  in  all 
time  coming :  nevertheless  it  is  our  will  and 
pleasure,  and  we  do  hereby  command  all  Ca- 
tholics, at  their  highest  pams,  only  to  exer* 
cise  their  religious  wonsbip  in  'houses  or 
cbapeb,  and  that  they  presume  not  to  preach 
in  the  open  fields,  or  to  invade  the  Protestant 
churches  by  force,  under  the  pains  foresaid, 
tube  inflicted  upon  the  offenders  respectively, 
nor  shall  they  presume  to  make  public  pro- 
cessions in  the  high-streets  of  any  of  our 
royal  burghs,  un£;r  the  pains  afiovemen- 
tioued.  And  whereas  the  obedience  and  ^- 
vice  of  our,  good  subjects  is  due  to  us  by  their 
allegiance,  and  our  sovereignty,  and  that  do 
law,  custom  or  constitution^  diference  in  re- 
ligion, or  otlier  impediment  whatsoever,  can 
exempt  or  discbarge  the  subjects  from  their 
native  obligations  and  duty  to  the  c^owo,  or 
hinder  us  from  protecting  and  employing 
them,  acconling  to  their  several  capacities, 
and  our  royal  pleasure,  nor  restrain  us  from 
eonferringheritable  rights  and  privileges  upcoi 
them,  or  vacuate  or  annul  these  rights  heri-> 
table,  when  they  are  made  or  confm'ed :  azid 
likewise  considering,  that  some  ^oaths  are 
capable  of  being  vnrested  by  men  of  smistrous 
intentions,  a  practice,  in  that  kingdom,  &tal  to 
reIigion>  as  it  was  to  loyalty,  do  therefore, 
with  advice  and  consient  aforesaid,  cass,  annul 
and  discharge  all  oaths  whatsoever,  by  which 
any  of  our  subjects  are  incapacitated,  or 
disabled  firom  holding  places  or  offices  in  our 
said  kingilona,  or  enjoying  their  hercditaiy 
rights  and  privileges,  discharging  the  same 
to  betaken  or  given  in  any  time  comings 
without  our  special  warrant  and  consent, 
under  the  pains  due  to  the  contHUpt  of  our 
royal  commands  and  authority  ;  and,  ta  thi^ 
effect,  we  do,  by  our  royal  authority  afore- 
said, stop,  disable  and  dispense  with  all  law9 
enjoyning  the  said  oaths,  tests,  or  any  of 
them,  particularly  the  firet  act  of  the  first 
session  of  the  first  parliament  of  king  Chaclai 
2,  the  eleventh  act  of  the  foresaid  sesrion  of 
the  foresaid  pariiament,  the  sixth  act  of*  tba 
third  parliament  of  the  said  king  Charlet^  the 
twenty  first  and  twenty  fifth  acts  of  that  i»r- 
liament,  and  the  thirteenth  act  of  the  first 
session  >of  our  late  parliament,  in  so  far  alle- 
narly as  concerns  the  taking  the  oaths  or 
tests  therein  prescribed,  and  all  others,  as 
well  not  mentioned  as  menfioued^  and  that, 
in  place  of  them,  all  our  good  subjects,  er 
3B 


Digitized  by 


Google 


f39]        STATE  TRIALS,  33  Cha»lto  H,  lSBl^Fi^0e$eitt^  ^^tkn*       [TM 
jesties  speoiaH  aathontie  and  apf^^ibatioD  Ant 


interponed  thereto,  and  all  his  iiiiijesty'0  sub- 
jects are  discharged  upon  any  ground,  or  pre- 
text  wbatsomevar,  to  attempl  any  of  these 


thin^  under  the  naine  of  Uuamu    Hemtfie* 
lessekisof  Teritie  that  the  saidsMinf 


iSpmdl 


and  Robert 
feavofGod, 


Ferguson,  baTing  shadieD  (mT  a!) 
I,  respect  and  regard  ta  hk  majeMief 


^  such  of  them  as  w^,  or  our  privy  council  shall 
« require  so  to  do,  shall  take  ^nd  swear  the  fol- 
f  lovrmg  pathallenarly. 

*^  I  A.  B.  do  ad^nowledge,  testify  and  de- 
«  Glare,  that  James  7,  by  the  grace  of  God, 

*  king  eWcotland,  England,  Trance  and  Ire- 
« land,  defender  of  the  Ihitk,  &c.  is  rightful 

*  king,  and  supreme  governor  of  these  realms, 

<  and  over  all  persons  th«vein,  and  tliat  it  is  nn- 
f  lawful  for  suljeets,  on  an^  pretence,  or  for 

*  any  cause  whatsoever,  to  rise  in  arms  against 
ihira,  or  any  oommissionated  by  him,  and 

*  that  I  shall  never  so  vise  in  arms,  nor  assist 
(  anj^  v^ho  shall  so  do,  and  that  1  shall  never 

*  resist  his  ^wer  or  authority,  nor  ever  oppose 

*  his  authority  to  his  person,  as  I  shall  ansvrer 
4  to  God,  but  shall,  to  the  utmost  of  my  power, 
^assist,  defend  and  maintain  bim,  his  heirs 
^  and  lawful  sucees8ors,'in  the  exercise  oftheir 
^absolute  power  and  anthorihr,  against  all 
«  deadly.    So  help  me  God. 

*'  And  seeing  many  of  oar  ffood  subjects 

<  have,  before  otir  pleasure,  in  liiese  malters, 
«  was.  made  public,  tneorred  the  guih  appointed 
4  by  the  acts  of  parliament  above  mentioned,  or 

*  ethers,  we»  by  our  authority,  and  absolute 
^  power,  and  prerogative  pay  al  aboveroentiened, 

*  of  oar  oertam  knowledge,  and  innate  mercy, 

*  give  oor  ample  and  ftdl  indemnity  to  all  those 
^  of  the  Roman  Catholic  or  popish  religion,  for 
«  ail  things  by  them  done  contrary  to  our  laws 
^  or  mxAm  of  pavKament,  made  in  ao  v  time  past, 

<  relating  to  their  Fsligion,  tlie  worship  and  ex- 
^escise  thereof,  or  fbr  being  Papists,  Jesuits, 

<  or  tsalicken,  for  hearing  or  saving  of  mass, 
^  •easeaMag  of  priests,  or  Jesuits,  breeding  their 
^  ckikhen  catholics,  at  home  or  abroad,  or  any 
^  other  thioff,  rite  or  doctrine,  said}  performed  or 

*  maintained,  by  them,  or  any  of  tlu:m,  and  like- 
^  wise  for  holding  or  taking  of  places,  employ - 

*  auents,  or  offices,  contrary  to  any  htw  or  con- 
^  stitiition,  advices  given  to  us,  or  our  council, 
^actions  done,  or  generally  any  thing  per- 

*  fhnned  or  said  a^nst  the  known  tows  of 
\  that  our  ancient  kingdom ;  excepting  always 
^  tens  tbiaour  royal  indemnitv,  all  murders,  as- 

^  Sassmations.  thefts,  ami  tuu*M  Kkn  otb«fr  crrimpe 


nations,  thefts,  and  such  Kkc  other  crimes 
^  which  never  used  to  be  comprehended  in  our 
^  Hfeaeral  acts  of  mdemnity.  And  we  com- 
S  mandand  rsquire  all  our  judder  others  con- 
*.  earned  to  explain  this  in  the  most  am|)le  sanne 
^  awkmeaning'  acts  of  indemnity  at  anytime  have 
^corthiimd;  dechtring  this  sbaU  be  as  good 
^to;  everyone  concerned,  as  if  they  haU'our 
^ro)(al pardon  and  remission  under  our  gieat 
^  seal  ot  that  kingdom.  And  Kkewise  indem- 
^nlfytng  our  protestant  subjects,  from  all  pains 
*'  and  penalties  due  for  bearing  or  preaching  in 
^houses,  providing  there    be  no  treasonable 

*  speeches   uttered^  in  the  said  conventicles, 

*  by  them,  in  which  base  the  law  is  only  to 
^  takeph^ce  agaii^  the  guil^,  and  nose,  other 


*  praeent,  providing  also  that  they  revealts 
'  any  of  our  council  the  guilt  so  comndtted ; 

*  as  abo  excepting  all  fines,  er  effects  of  loi* 
« tenoes  already  given.    And  likewiae  indem* 

<  nifying  fully  and  flwly  all  mtakers,  Ibr  tb«r 
'  meetings  and  worships,  in  vt  time  past,  pie* 

*  eroding  the  date  of  these  preeents,  and  wf 
«  doubt  not  but  our  protestant  suijecti  will  g^ 

<  their  assistance  and  concourse  hcreoutOj  0| 
'  all  occasions,  in  their  respective  capaciOBi: 
'  in  consideration  whereof^  and  the  ease  than 

<  of  oor  religion,  and  others,  may  have  herebj, 
«  and  for  the  encouragement  of  our  proteHaal 

*  bishops,  and  the  regular  <4ergy,  and  sucb  9$ 

*  have  nitberto  lived  orderly,^  ve  t^mk  fit  IQ 

<  declare,  that  it  never  was  our  principle,  nor 

*  will  we  ever  snfler  violence  to  be  offered  touj 

*  roan*s  conscience,  nor  w-ffl  we  qse  force,  of 

*  invincible  necessity  against  any  manondii 
'  account  of  his  persua4<»n,  nor  the  protestsot 

*  Teli^on,  but  will  protect  ourbishoos  djad  other 
*•  niiniaters  in  their  functions,  rignts  and  pra- 
'  perties,  and  aU  our  protestant  subjects  ia  t^ 
'  free  exercise  of  their  protestant  rdirioiria 

*  the  churches ;  and  that  we  will,  and  berdi| 
^  promise,  on  our  roj  al  word,  to  maintain  thi 

*  possessors  of  ehurcn-hmds  fbrmerlv  beloa^^ 

*  ing  to  abbess,  or  other  churches  dr  the  <^- 
^  tholic  reKspioii,  in  tb^ir  full  and  free  posses- 

*  sion  and  nght,  according  to  our  !aws  u4 
/  acts  of  parfianient,  in  that  behalf,  in  alltiiM 

*  coming ;  and  we  will  employ  indifferently  all 

<  our  suE^ects,  of  aK  persuasions,  so  as  noof 
'  sbaH  meet  with  any  discouragement  ob  the 

<  account  of  his  relig;ion,  but  be  advanced  and 

*  esteemed  by  us,  according  to  their  geveral 

*  capacities  and  onaliftci^tions,  so  kmg  as  ws 

*  find  charity  anci  unity  maintained ;  vA  if 

*  any'animoaities  diaU  arise,  as  vi'e  hope  ia 
«  God  there  will  not,  .we  will  shew  tbesevcrtft 

<  eflects  Qf  of  our  royal  displeasure  against  tbt 

*  beginners  or  fomenters  thereof,  seekij^  thercbt 
«  our  subjects  maybe  dieprived  of  this  geu*™ 

*  ease  and  satisfaction    we  intend  to  aR  SI 

*  them,  whose  prosperhj,  wealth  and  safety  il 
'  so  much  our  royal  care,  that  we  will  1^^ 

*  nothing  undone  which  may  procure  thesj 

<  blessings  for  them .  And  lastly,  to  the  eod  u| 
*-  our  ffood  subjects  may  have  notice  of  this  out 

*  royal  wiH  and  pleasure,  we  do  hereby  com» 

*  mand  our  Lyon  king;  at  arms^  and  his  bretbreo 

*  heralds,  macers,  (>ursevants,  and  messeog^* 

*  at  arms*  to  make  timeous  proctamatiOD  ^bti^j 
^  of  at  the  nmi^et-cross  of  Edinbuigb:  m 

<  besides  the  printin|^  and  jpublishing  of  toi» 

*  our  royal  proclamation,  it  is  our  express  sjill 
«  and  pleasure,  that  the  same  be  past  under  m 
« great  se^l  of  that  our  king^m  per  taltvm^ 
'  without  passing  any  other  seal  or  r^^? 
*In  order  wherennto,  this  shall  be  to  the  di* 

*  rectors  of  our  chanceHary^  and  their  deputes 
'  for  writing  the  same,,  and  to  our  cbswciw 
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mKhoritit  and  lawei^  bes  jireiiimed  to  connnitt 
awl  Mffuilty  of  tbe  aaiil  crvmea  ia  suae  fare  aa 
MoBaJfourof  Kintocb,  David  tlackstoiiD  of 
Ratbilet  and  others,  ba? iog  most  cruellie  killed 


*  for  causmg  our  great  seal  aforesaid  to  be  ap- 

*  pended  tIi£reiioro«  a  sufficient  warrant. 

'  dttW  MHW  Mot  M  WbiteMI,  tht  t#4dMi 

<  da?  of  February,  ItfSO-T,  wA  ef  •or 

« By  Mi  If  aJeAty '•  #midawh 
^6«laATfttheilLbif.' 

6«liMtt.^8  ANiinft  to  the  Kma,  F«b.  S4»  I68f . 

<  May  it  please  your  iliost  sacred  MiyestY, 
*Tour  Ittiyesty's  commaDds  arc   exadiy 

obeyed,  ymr  reyal  (>reclamation  is  printed 
aad  piMshed,  by  which  your  majesty  hath 
ghr at  a  farther  etidesce  el*  yoor  (arour  and 
gaodotfss  to  all  your  subjects.  And  we  are 
Copeful,  that  by  your  iti^iesty^s  tetraordinary 
acts  of  mercy  to  some,  who  have  been  too 
tttidf  on  many  occasions  to  abuse  the  de- 
menev  of  your  royal  predecessors,  they  will 
be  at  last  conrinced  what  they  owe  to  so  gra- 
ciooa  a  king  ;  and  if  any  shall  be  still  so  ob* 
itinate  as  to  noake  any  wrOng  use  of  vour  ma- 
jttty^s  goodness,  we  do  unanimously  assure 
yoor  majesty,  that  we  will  maintain  and  as- 
sert yoor  royal  prerogatiyes  and  authority, 
with  the  hazard  of  our  hTes  and  fortunes ;  and 
ill  of  as  shall  in  our  several  capacities  do  our 
utnost,  that  your  goTemment  may  be  easy 
to  aO  whom  your  majesty  thinks  worthy  of 
your  protection. 

*  We  are  very  willing  that  your  majesty's 
iobjects  who  are  peaceable  and  lovat,  may  be 
It  ease  and  security,  notwithstauuioff  of  tneir 
prpfesaon  and  private  worship,  and  do  con- 
ceire,  that  such  of  them  as  are,  or  shall  be 
employed  hj  your  majesty  in  offices  of  trust, 
ctril  or  military,  are  sufficiently  secured  by 
yoor  majesty's  authority  4ud  conlmission  for 
tbeir  exercising  the  same. 

*  We  return  your  majesty  onr  most  humble 
dunks,  tor  Giving  us  your  royal  word  for 

f^Dtaining  we  church  and  our  religion,  as  it 
'v  now  estobliahed  by  law,  and  rest  satisfied, 
be&nridtf  your  miyesty's  promise  to  be  the 
best  and  greatest  security  we  can  have.  We 
are,  may  it  pfease  your  m^esty,  youf  ma- 
jetty's  most  numble,  moat  iaithful,  and  most 
imentsob|ects  and  servants.  Signed  by  the 
carl  of  Perth  lord  high  chancellor,  the  lord 
irchbishop  of  St.  Andrews,  the  lord  arch- 
Hihop  of  Glasgow  debt,  the  ferd  marquis  of 
Atboielord  keeper  of  the  privy  seal,  the  doke 
of  Gordon,  the  lord  marquis  of  Douglas,  the 
carl  of  LmKthgow,  the  eail  of  Dumlermling, 
the  earl  of  Strathmore,  the  earl  of  Lawder- 
dile,  vbe  earl  of  Southesqne^  the  earl  of  Tra- 

r*ir,  the  earl  of  Airlie,  the  earl  of  Balcarras, 
lord  viscount  of  Tarbte,  the  lord  viscount 
of  Strathallan,  the  lord  Livingstone,  the  lord 
Kuunnd^iirOeQigeLookbart  of  Camwath 


n.lSBU'-^J^MreuUmdflBrgutm.       [74S 

and  murdered  his  graee  the  late  archbishop  of 
St.  Andrews^  they  to  escape  justice  and  invoUa 
others  in  their  guijt,  fied  mto  tlie  westeme 
shyres  and  there  joyned  in  armes  with  tha 

'  lord  president  of  the  se^on,  sir  John  Dal- 

*  rymple  younger  of  Stair  lord  advocate,  sir 

*  James  Fowlis  of  Colintoun  lord  justice  cleric, 

*  sir  John  Lockhlrt  of  Castlehill  one  of  the  se- 

<  nators  of  the  collese  of  justice,  lieutenant  go-  - 

<  neral  James  Douf^as,  snr  Andrew  Ramsay  of 
'  Abbotahall,  mi^or  general  John  Graluun  of 

*  Ckverhonse,  and  Andrew  Wauchep  of  Nid« 
•dry. 

*  And  bis  majesty's  said  privy  council  h&Tmg 

<  ordered,  that  the  said  letter  snould  afterwards 

*  be  signed  by  such  of  the  oounsellora  as  were 
'  not  then  present ;  it  was  accordingly  signed 

*  at  Westnodnst^  by  the  earl  of  Murray,  and 
'  the  earl  of  Melford,  principal  secretaries  of 

*  state  for  the  said  Idngdom,  the  earl  of  Arran, 

*  the  eari  of  Ihnnnanng,  the  earl  of  Wintoun, 

*  the  earl  of  Seafort,  the  earl  of  Ancram,  and 

*  the  earl  of  Dumbarton.'       , 

In  tfaefdlawing  month  tbe  King  again  tito^ 
to  the  Conacil  en  the  same  anbject : 

Kdso's  LErnsR  to  the  Coomcil,  March  dl. 
1G87,  w  the  Second  Toleration. 

<  Jambs  JR. 

*  Right  trusty  and  fight  well-beloved  cousin 
and  counsellor,  right  trUsty  and  right  well- 
beloved  counsellors,  right  trusty  and  entirely 
beloved  cousins  and  counsetlers,  right  trusty 
and  right  welt  beloved  cousins  and  counsellers. 
right  trusty  atid  weQ -beloved  cousins  and 
coitnsellers,  right  trusty  and  well -beloved 
cousins  and  counsellers,  right  trusty  and 
well  -beloved  tounsellers,  and  trusty  and  well* 
beloved  counsellers.  We  greet  you  welL 
Whereas  by  our  letter  of  the  first  day  of  &ia 
instant,  amongst  other  things,  we  did  recom- 
mend unto  you  to  take  care,  that  any  of  the  - 
Presbyterians  should  not  be  allowed  to  preach, 
but  such  only  as  should  have  your  allowaBca 
for  tbe  same;  and  that  they,  at  receiving  tha 
indtdgeince  therein  mentioned,  should  take 
the  oath  contained  in  our  proclamation,  bear* 
ing  date  the  twelfth  day  of  February  last  past: 
these  are  therefbre  to  let  you  luiow,  that 
thereby  we  meant  such  of  them  as  did  not 
fbrmeriy  take  the  test,  or  any  other  oath  ;  but 
if  nevertheleas,  the  Presbyterian  preachers 
do  scruple  to  take  the  said  oath,  or  any.  other 
oath  whatsoever,  and  thai  you  shall  find  ii 
reasonable  or  fit  to  grant  them  our  indulgence, 
so* as  they  desire  it  upon  these  terms:  it  is 
now  our  will  and  pleasure,  and  we  do  hereby 
authorize  and  requite  you  to  grant  them,  or^ 
any  of  thedi,  our  said  indulgence,  without 
being  obliged  to  take  or  swear  tbe  oath  in  our 
said  proclamation  mentioned,  or  any  other  <^ath 
whatsoever,  with  power  unto  them,  or  any  of 
them  respectively,  to  e^joy  the  benefit  ol  the 
said  indidgence,  (during  our  pleasure  only) 
or  10  long  as  you  shall  find  that  they  bebav# 
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«aids  Jolm  Spreull,  ojidllobert  Pet^nson  and 
others  tber  accotcplices,  iicfder  the  coimnaod 
of  Robert  Hamiltoun,  brother  to  the  laird  of 
Prestoun ;  who  to  the  number  of  three-score 
and  upwards,  went  to  the  barghe  of  Riither- 
glen  *  and  tber  iipoa  the  tw^ntie-nynth  day 


"  *  tbemsekes  regularly  and  peaeeably,  wi&out 

*  giving  any  cause  of  offence  to  us,  or  any  in 

*  authority  and  trust  under  us  in  our  govern* 
'  uient.     For  doin^  ivhereof  these  presenta 

*  shall  be  to  you  and  them,  and  all  others  re- 

*  spectively,  who  may  be  therein  respectively 

*  any  way  concerned,  a  sufficient  warrant.  And 

*  so  we  hid  you  heartily  farewel. 

*  Given  at  our  Court  at  Whitehall,  the  thirty 
« first  day  of  Blarch  1687  and  of  our  reign 
•  the  third  year. 

*  By  his  Majesty's  Command. 

'  JMelford.' 
Concerning  John  Spreull,  the  father  of  this 
John  Spreull,  I  find  in  Wodrow  the  following 
passages: 

"  September  14th  1660.  By  order  of  the 
Committee  of  estates^  John  Graham  provost  of 
Glasgow  and  JobnSpreul  town  clerk,  these 
were  imprisoned  in  Edinburgh  Tolbooth :  both 
of  them  had  been  reckoned  tavourers  of  the 
Remonstrance,  and  yet  they  were  pious  and 
excellent  persons. 

'*  1664,  December  18.  The  Council  pass  an 
act  about  Mr.  Spreul. 

"  The  lords  of  council  considering,   That 

*  Mr.  John  Spreul,  late  town  clerk  in  Glasgow, 

*  having  been  cited  before  the  commission  for 
^  chui*ch  afiairs  to  answer  for  his  disobedience 

*  to  the  laws  and  disaffection  to  the  govem- 
«  ment  thereby  established,  he  for  eviting  the 

*  sentence  of  the  said  judicatory,  did  for  some- 

*  time  withdraw  himself  forth  out  of  the  country, 

*  and  having  privately  returned,  did  carry  him- 

*  self  most  suspiciously,  by  travelling  secretly 

*  from  place  toplace,  in  the  nighttime;  for  which 

*  being  apprehended  and  brought  before  the 

*  council,  and  the  path  of  allqpance  being  tea- 

*  dered  to  him,  he  refused  the  same,  alledginghe 

*  bad  not  freedom  to  sign  the  same  by  reason 

*  of  the  tie  that  lay  upon  him  by  the  oath  of  the 

*  covenant,  therefore  the  said  lords  judging  it 

*  unjust  that  any  person  should  have  £e  oe- 

*  nefit  of  the  protection  of  his  majesty^  and 

*  enjoy  the  liberties  of  a  free  subject,  who  re- 

*  fuse  to  give  their  oath  of  allegiance,  ordain 

*  the  saidT  Mr.  John  Spreul  to  enact  himself 
«  under  the  pain  of  death,  to  remove  out  of  the 

*  kingdom  against  the  first  of  February  next, 
«  and  not  to  return  without  licence,  and  tind 

*  caution  to  behave  peaceably  till  then,  under 

*  the  pain  of  two  thousand  pounds^  and  not  to 

*  go  within  six  miles  of  Glasgow.* 

♦  "  This  rising  in  the  west  of  Scotland,'* 
•ays  Wodrow,  «♦  like  many  other  considerable 
turns,  bad  but  very  small  beginnmgs :  and  it 
is  scarce  to  be  thought  that  the  persons  con- 
cerned  in  them  had  any  prospect  that  what 
Ibey  did,  and  parttculariy  their  attempt  at 


of  May  1079>  efter  nsBMog  ads  of  thtir  (nm 
ooyning,  m<»t  treatopaUie  and  widcedlie 
bnriit  severall  acts  of  parliament,  asseiting  his 
miyesties  prerogatives  and  estaUidihig  the  go- 
▼emAient  6f  the  church,  drowned  oat  bone* 
fyres  sett  on  in  oommemoratioB  of  that  day, 

Rotheivleo^May  89*  would  bavebaeafidloiral 
with  wbatauooeeded. 

*'  Hitherto  the  persona  ooncemed  in  tbsi 
united  and .  contracted  meeting  before  spoken 
of,  bad  contented  themselves  with  oomiog  ti» 
sermons  preached  in  the  fields  by  the  miniiten 
and  preachers  who  went  their  lengths,  and  de- 
fending themselves  when  attacked:  but  theb 
numbers  increasing  as  well  as  their  warmth 
aipainst  such  as  differed  from  them,  Mr.  fla- 
imltoo,  and  some  others  in  the  company, 
moved,  That  somewhat  further  should  be  done 
by  them  as  a  testimony  ac^inst  the  ini^uitf  of 
the  times.  The  reader  wUl  have  the  best  vieir 
of  what  they  came  to,  from  one  of  their  own 
Papers  just  now  before  me,  as  follows: 

''  After  serious  consideiation   and  ))Tayer, 

*  they'  (speaking  of  these  concerned  ia  the 
above-mentioned  meeting)  '  resolved  to  con- 

<  tinue  in  hearing  the  gospel,  and  reckoned 
« they  would  plainly  ^uit  their  duty,  if  upon  the 
'  account  of  danger  they  gave  up  this  pri- 

<  vilege ;  and  considering^  the  smallness  of  their 

<  number,  the  strength  of  their  persecuting  ail- 

*  versaries,  together  with  their  own  manifold 

<  infirmities  and  failings,  they  feared,  that,  if 

*  the  Lord  in  his  providence  should  permit 

<  them  to  be  dispelled,  or  to  fall  before  tbeir 

*  enemies,   their  cause  would  likewise  fall ; 

*  therefore  they  judged  it  their  duty  to  pablish 

*  to  the  world  their  testimony  to  the  truth  and 

*  cause  which  they  owned,  and  against  tbenis 

*  and  defections  of  the  times.' 

**  These  who  were  violently  against  the  io- 
dulgence^  entered  into  this  resolution  towards 
theendofMay,  and  Mr.  Hamihon  wasvety 
active  in  pressing  it,  and  pushing  forward  a 
public  appearance,  as  the  way  to  fiirm  and 
strehgtheu  their  party,  and  preyail  with  othm 
to  come  and  join  them  wh^  they  set  up  openly 
against  the  evils  of  the  time. 

'*  In  prosecution  of  this  resolution,  aooia 
were  pitched  upon,  the  said  Robert  HamiltflB^ 
brother  to  the  laird  of  Prcbtoun,  Mr.  Thomaf 
Douglas,  one  of  the  nainisters  who  preached  to 
them,  with  about  eighty  armed  men,  to  go  to 
some  public  place,  and  Sam  the  acts  aind  papeia 
which  aball  joat  now  be  named,  and  pobtisk 
their  declaration. 

**  It  needs  scarce  be  again  here  ootioedt 
That  neither  this  Resolution,  nor  tlie  under- 
written Declaratioa  were  formed  in  any  eon* 
cert  with  the  ministers  or  people  who  kept 
field-meetings  in  other  places,  far  leas  wiUi 
any  concurrence  of  the  body  of  Presbyterians 
through  the  nation;  and  consequenfi^  the 
^;ood  or  evil  in  the  matter  or  manner  oTthesc 
IS  chai^geable  only  upon  the  few  who  wereeo- 
gaged. 

»  ThQit9th  9f  May  wwhythamfoiuMite 
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Md  thernflnr  they  and  their  aooomplioes,  did 
most  treasoiMblie  wa vtey  a  sdhJI  putieof  bis 
mqcalic*  Ibroes  under  the  command  of  the 
laird  of  darerhonse  at  Loudonbill,  and  did 


be  the  moat  convenient  day  for  making  this 
appearance^  being  the  anniveraary  day  so 
nnicb  abused,  and  against  wbicb,  amone  other 
things,  they  were  to  testify.  I  am  informed 
the  city  of  Glasgow  was  tbe  place  where  at 
Urst  they  resolTed  to  have  pahlished  their 
faper}  but  bearing  the  king^s  forces  were 
many  of  them  come  down  from  Lanerk,  and 
lying  there,  they  altered  their  resolution,  and 
went  to  Ruthergleii  a  small  royal  borgh  two 
miles  from  Glasgow. 

**  Accordingly  they  came  there  in  the  after- 
noon, and  extmguished  tbe  bonefires  with 
which  tbe  day  was  solemnized,  and  at  the 
market-cross,  burnt  the  papers  just  now  to  be 
mentMned  in  their  testimony,  and  read  pub- 
licly, and  then  aflixed  upon  the  cross  a  copy  of 
the  Allowing  DecfauratioD : 

Tbe  Dbcuuution  and  Testimony  of  some  of 
the  true  Prssbyterian  Party  in  Scotland, 
published  at  Rutherglen,  May  29,  1679. 

*  **  As  the  Lord  hath  been  pleased  to  keep  and 
preserve  his  interest  in  this  land,  by  the  testi- 
mony of  faithful  witnesses  from  tbe  begin- 
ning, s»  some  in  our  days  have  not  been 
wanting,  who,  upon  the  greatest  of  hazards, 
baye  added  their  testimony  to  the  testimony 
of  those  who  have  ^ne  before  them,  and 
who  have  suffered  imprisonn^ents,  filings, 
forfitttores,  banishment,  torture  aAd  death 
from  an  evil  and  perlldions  adversary  to  the 
diifrcb  and  kingdom  of  our  Lord  Jesus  Christ 
ift  tbe  land. 

**  Now  we  being  pursued  by  the  same  ad- 
versary for  our  Uvea,  while  owning  the  in- 
terest of  Christ  aoooiding  to  his  word,  and 
tbemilioDai  and  solemn  migne  and  covenants, 
ind^pe  it  cor  duty  (though  unworthy,  yet 
Veping  we  are  true  members  of  the  church  of 
Seotlmd)  ta  add  our  testimony  to  those  of 
tbe  wotlhies  who  have  gone  before  us,  in 
witnessing  against  all  things  that  have  been 
done  pobncly  in  preiudice  of  his  interest  from 
tbe  beginning  of  the  work  of  reformation, 
especially  frooft  the  year  1648,  downward 
to  the  year  1660.  But  more  particuhirly 
tbosesince,  as    - 

'*  1 .  Against  the  act  recissory,  for  overturn- 
ing the  whole  covenanted  reformation. 

<*  8.  Against  tbe  acts  for  erecting  and  esta- 
blishing of  abjured  prelacy. 

"^.  Against  that  declaration  imposed  upon, 
and  sulw^ibed  by  aH  persons  in  public  trust, 
where  the  covenants  are  renounced  and  con- 
demned. 

**  4.  Against  the  act  and  deckration  pub- 
lished at  Gh»gow,  for  outing  of  the  faithful 
ministers  who  could  not  comply  with  prelacy, 
whereby  300  and  upwards  of  them  were  il- 
legally qected. 

^$.  Against  thai  presumptuous  acn  for  im- 


cmellie  murder  and  kill  severall  of  them, 
and  being  assembled  and  convocat  to  the  num* 
ber  of  two  or  three  thousand  men  in  armes  upon 
the  day  of  J  une,  the  said  year,  the 


posing  an  b<rfy  anniversary  day,  as  they  call 
ityto  be  kept  ^eariy  upon  the  39th  of  Ofay, 
as  a  day  of  re|oicing  and  thanksgiving  for  the 
king's  birth  and  restoration;  whereby  tbe 
appointers  have  intruded  upon  the  Lord's, 
prerogative,  and  the  observers  have  given  the 
glory  to  the  creature  that  is  due  to  our  Lord 
Re^ieemer,  and  rejoyced  over  the  setting  up 
an  usurping  power  to  the  desti*oying  the  in- 
terest ofChrist  in  th#  land. 

''  6.  Against  the  explicatory  act  1069,  end 
tbe  sacrilegious  supremacy  enacted  and 
established  thereby . 

*<  Lastly.  Affainst  tbe  acts  of  council,  their 
warrants  and  mstructions  for  indulgence,  and 
all  other  their  sinfhl  and  unUwful  acts,  made 
and  executed  by  them,  for  promoting  their 
usurped  supremacy. 

"  And  for  contirmation  of  this  our  testimony, 
we  do  this  day,  being  the  29th  of  May  1679, 
publicly  at  the  cross  of  Ruthen^len,  most 
justly  bum  the  abbvementioned  acts,  to 
evidence  our  dislike  and  testimony  against 
the  same,  as  they  have  unjustly,  perfidiously, 
and  presumptuously  burned  our  sacred  co- 
venants. 

*'  And  we  hope,  none  will  take  exception 
against  our  not  subscribing  this  our  testimony, 
being  so  solemnly  published  ;  since  we  are 
always  ready  to  do  m  this  as  shall  be  judged 
necessary,  by  consent  of  the  rest  of  our  suf- 
fering brethren  in  Scotland.'*  2  Wodrow4S. 

Mr.  Laing,  after  relating  the  assassination  of 
Sharp,  proceeds  : 

**  The  assassination  of  a  prelate  and  privy 
counsellor,  might  be  expected  tu  excite  a  severe 
inquisition  ;  but  the  government  was  inspired 
with  the  most  frantic  revenge.  The  people 
ivere  prohibited  the  use  or  possession  of  arms  ; 
and  in  the  proclamation  to  discover  the  as- 
sassins, tbe  whole  body  of  fanatics  was  impli. 
rated  in  tbe  crime.  Field  and  armed  conven- 
ticles were  declared  to  be  treason.  The  people 
who  attended  were  indirectly  ordered  to  be  put 
to  the  sword  ;  and  when  the  military  were 
employed  to  execute  this  sanguinary  proclama- 
tion, it  was  not  difficult  to  predict  tne  insurrec- 
tion that  ensued.  The  conventicles  which  per- 
secution alone  had  created,  united  into  larger 
masses,  and  from  the  very  means  employed 
to  suppress  them,  acquired  the  formidable  ap- 
pearance of  a  regular  army,  and  of  a  camp,  to 
which  none,  except  from  the  near  vicinity,  re- 
paired unarmed.  Parties  continued,  during 
the  week,  in  arms,  agitated  by  the  murderers 
of  Sharp,  who  bad  secretly  jomed  them,  and 
impelled  by  their  preachers  to  something  more 
than  defence.  A  party  of  fourscore  appeared 
at  Rutherglen,  on  the  anniversary  of  tne  se- 
storatiou ;  they  burnt  the  statutes  and  acts  of 
council  restonng  episcopacy,  ^ud  proclaimed 
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said  John  SpmU,  Robtrt  FcryasaB,  and  Iher 
aooomplioet  did  most  trsMOtiablie  aUaok  a 
•mall  Mrtia  of  his  maiaitiet  fbretSi  within  ihe 
toUB  Glaagowe^  ky  wDom  thty  and  ther  aG>- 
complices  were  delate  and  repulsed  ;  and  still 
^ootmuitig  in  ther  rebeUiofii  arms  they  did 
swell  and  ^we  to  the  number  of  ten  or  twelte 
tbousandf  did  rohb,  pilajre  and  search  for 
karse»ann08|  powder,  baU,  and, -other  instru- 
meats  of  Warr,  throwout  the  sbyres  of  La- 
■edh,  Airoi  Renfrewie,  and  other  shyres  of 
this  kiogdome,  and  haWnf  marched  to  Ha- 
aiiltovQ  they  did  take  the  obldnes  upon  theiu 
to  issoe  proclamations  and  print  deid^nitions 
bearing  the  treasonable  grounds  of  tl^eir  re- 
beUiott,  did  modell,  and  torme  themselves  in 
IronpSi  Gompanys,  and  regiments,  nameing 
collonells  of  r^ments,  captaiues  of  oompa- 
Mies,  commanders  of  troupe,  and  other  offioers 
'Milder  the  command  of  Robert  Hamiltoun« 
and  the  bloodie  and  saordegious  murderers  of 
the  late  archbi&hop  of  St  Andrews*  did  trea- 
sonably beat  parhes  be  driimes  and  take  the 
boldneaand  presumption  upon  them  to  send  in 
tW  commissioners  to  the  royal!  camp,  trea- 
•ooablie  requmhig  the  subversion  and  over- 
turning of  tha  government  of  the  church, 
)^udlie  and  insofently  boasting  of  ther  trea- 
sonable armes,  in  which  they  and  ther  accom- 
plices did  most  treasooabhe  continue,  untill 
the  twontie  second  day  of  the  said  month  of 

..  ■         '  ■'  ■■'  I.  .  I      y      I 

an  unsubscribed  declaration  ^  as  their  sc4emn 
testimony  against  the  defection  of  the  times. 
A  prudent  government  might  have  dissembled 
the  insult,  or  deferred  the  punishment  for  a  few 
days  till  their  zeal  had  subsided,  and  their 
CQnventicle  was  dispersed.  ,  A  violent  govern- 
ttent  is  incapable  either  of  reflection  or  delay. 
Graham  of  Claverhouse,  afterwards  the  cele- 
brated viscount  Dundee,  was  instructed  to 
seize,  or,  on  their  resistance,  to  extirpate  ttie 
yebcis  by  the  sword.  Next  Sunday  he  disco- 
vered and*  attacked  their  conventicle  on  Lou- 
doun bill.  His  dragoons  were  defeated  with 
loss  by  a  detachment  of  undisciplinedtieasants, 
and  he  was  almost  intercepted  himself  by  the 
gaflant  Clelaud  who  was  killed  at  the  re- 
volution in  the  defence  of  Dunkeld.  Elated 
perhaps  with  success,  and  airaid  to  disperse  or 
to  return  to  Uieir  homes,  they  advanced  to 
Glasgow,  where  they  were  repulsed  at  first ; 
£ut  while  tlieir  numliers  were  still  inconsidera- 
ble and  easily  dissipated,  the  town  was  eva- 
cuated, and  tne  whole  country  was  abandoned, 
as  if  to  permit  the  insurrection  to  increase. 
Ihie  privy  council,  so  vigilant  and  prompt  to 
strike  while  the  people  were  tranquil,  recalled 
its  forces  to  the  camtal  when  the  people  were 
unwarily  betttiyed  into  an  insurrection  ;  and 
amidst  tike  most  via^rous  preparations  through- 
#ut  the  rest  of  Scotland,  a  severe  administra- 
tbn  ajjpeared  solicitous  only  to  justifjr  and  to 
anrich  itself  by  the  growing  magnitude  of  the 
fevoU.'* 

*  As  to  this,  see  in  this  Collection  the  case  of 
jrMiie»]lCtGhell,.voI.  6»p.  Id07. 


J«ne  1079,  that  his  m^iestiesfbvns  did  ^ 
tacque  and  assault  them  at  ^hwel-bndg«| 
wher  by  God*s  bliasing  on  his  roi^ieatiesarmei, 
ther  niimerousand  rebellious  army  wasdii» 
sipat,  routed  and  vanaalshed.  Lykc«s  tbs 
saids  J4hn  Spreoll  ana  Robert  FetKossn,  ia 
the  said  month  of  Juoet  and  oft'  and  diverse 
tymes  sensyn  did  receipti  suppfie^  and  iatw* 
COHKMI  with,  and  ibfend  Mr.  Som«el  Amot, 
Mr.  John  Welsh,  tlie  bloodie  mmderers  of  tbs 
late  archbishop  of  St.  Andrews,  Mr.  Domli 
Caiigill,  the  deoeast  Mr.  Ritchard  Camar<% 
and  sundrie  Other  notorious  traitors  and  rMk, 
and  in  tooken  of  th^  said  John  Spreairs  piilt, 
ha  he*  oonfeased  the  samen  before  the  Mb  of 
his  roajearties  pri vie  coundl  * .    Throws  daasflf 

*  r  have  not  met  with  any  full  aosoostof 
the  earteM  of  the  powers  exercised  or  daiowd  by 
the  Sooteh  Privy  Couacil,and  of  thefenndatisBi 
of  those  powers  respectively,  whether  prescm* 
tion,  act  of  parliament  or  usurpation.  Sit 
George  Mackenzie  writes  thus  of  the  cooadl  i 

'*  The  affairs  of  this,  as  of  all  other  natioM, 
are  either  such  as  ooneemthe  policy  of  tbe 
kingdom  in  general,  ot>  socb  as  respect  the  da* 
tributing  of jostioe  betwttt  private  pafties.  Tlie 
policy  of  government  of  the  fcingoom  is  fe^- 
lated  by  lus  majeaty's  privy  council,  in  whieh 
the  chancellor  is  president,,  if  be  be  present^ 
but  in  his  absence  the  presMent  of  the  cooDcil 
presides.  This  office  of  president  in  the  coaa- 
oil  is  a  dtstiact  emploYmeat,  jAd  it  gives  kin 
the  precedency  from  all  tbe  nobilily.  Thenan* 
ber  of  this)adioatttre  is  net  definite)  dapeadisg 
upon  his  nwjesty's  oommiasieQ;  bat.  all  tbs 
officers  of  state  are  itiembera  ef  it,  niiom^* 
JUii.  It  has  its  own  signet,  and  its  letteis  pa» 
by  a  bill  subscribed  by  any  one  of  the  osMMii. 
upon  which  warrant  the  letters  are,  in  tbdr  se- 
veral forms,  extended  and  airiiscribed  by  tbs 
dark  of  the  council,  and  they  hear  ate  ts  ha 

<  ex  deliberatieBe  deaoiBonim  aeeieti  awwiiu' 
They  mnatbe  eieooted  at  least  upensHclttt 
daya,  and  a  full  copy  BMist  be  given,  baeaNs 
all  dieta  here  are  peramptory  and  not  wilb 
oantiauatioit  of  days ;  the  raaoon  whavsof  w^ 

<  ut  reus  veaiat  instnietus  ad  delendeadaM:^ 
Whenaa  bafara  the  aesaieo,  a  abort  oopy  ii 
sufficient,  beeaosathe  sammoBa  ia  manaal 
to  sea,  and  a  time  allowed  toiaftawfsr.  Thadiilt 
are  hare  so  perenaptorjp,  that  if  the  detoder  bi 
dted  to  a  day  whereupon  the  aaunoil  sits  asl^ 
if  he  appear  at  the  day  to  vrhich  he  tsdlBd^ 
and  take  H>st<^iiMints  at  the  council  chamberni 
he  will  not  be  thereafter  obliged  tci  attend,  nor 
can  he  be  denounced  fugitive  for  being  abssati 
for  seainff  it  ia  peremptory  against  linn  it  if 
reasonalJe  that  it  ahould  be  peramploiy  I* 
him. 


Where  many  parties  are  cited  as  defendfii 
upon  a  bill  to  the  oooncil,  any  one  or  two  will 
beaUowedto  answer  for  the  rest,  they  fiodotf 
caution,  and  enaotiag  themselvea  to  aa  liabla 
for  whatever ^mll  be  decerned  agajastthoss 
for  whom  they  undertake :  whidt  privilege  if 
gnmlad  if  BO  paraoaal  puoiahPMiit  be  concruded 
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wftcfMfer  <meor  other  of  the  deeds  aW^ 
mentioMd,  tbe  saids  John  SpreuTI  and  Rpbert 
PergVMHi  hafe  committed  and  are  guilty  of 

•ffitost  the  defenders ;  but  if  either  the  com- 
■milt  coDchide,  or  that  the  crime  will  in  law 
iitler  a  corporal  punisbmeot,  theo  the  o0crinff 
10  find  caation  to  ansirer,  witl  not  be  aIlowe<( 
^  aaoi  Doxa  caput  sequi  debet,'  and  no  man 
tin  biad  his  body  \ht  aoother,  *•  nam  nemo 
*  €st  domions  saonim  roembronim.'  The  pur* 
mer  may  appear  by  his  procurator,  but  the  de- 
ftader  must  either  ne  present^  or  send  a  testi6- 
cate  of  h(s  sickness  upon  soul  and  conscience : 
umI  vet  it  is  the  privilege  of  any  counsellor, 
thtt  be  may  undertake  to  answer  for  any  de- 
ftnder  that  is  cited,  quo  ca$u  the  decoder  wiO 
not  be  uulawed^  or  denounced  fugitive  upon  his 
absence,  but  his  defences  wiU  be  received  as  if 
be  were  present,  nor  can*any  bill  for  receiviog 
i^eomphunt,  pass  against  a  counseHoc,  buti» 
jpnentur. 

**  The  council,  by  the  first  constitutlon»  wei'e 
oahr  to  take  cogfnizance  of  what  concerned  the 
ymc  peace,  n:id  were  neither  judges  in  civil 
caass,  Qor  crimea,  but  in  so  far  as  these  infringed 
apoo,  or  were  violations  thereof:  but  now  that 
iodieature  doth,'uQder  the  notion  of  riots,  and 
Reaches  of  the  public  peace,  hear  too  many 
canses  civil  and  crin)inai«'* 

4iWtliQ  VDiQA  «f  the  two  crown&of  Eag* 
U«o4fioolJbuMl,  tlas  fovenuMt  of  the  latler 
tm^  wa0,  iath*abflfftoeof  its  kin^^and  *• 
wiM^  Ji  of  ita  fm^iHumAy  aAwinwtwwi  maniy 
bf  the  piify  council,  of  wkichlir.  Laing  (BkO, 
tsL  4,  pk  19)  obsonraa^  thai  heiiig  **  at  onc«  a 
«Hir(aft>istiee,  and  acaaaoil  of  state,  it  aeecao 
aaiily  became  t^tannioal:  thajudieiaHliattiona 
*i««  vaitod  mth  tkfd  exooaiire  powew  of  the 
>INI)  aad  a  leg^slattfroaathjafitj  waa  aot  unfi^ 
fKill^  aaNiUMdL"  0o  is  of  «|Mnioa  toa»  that 
fl^aappftaina  of  otakainiag,  by  means  of  tbia 
iMrquMBl,  Qwasferaiiiadk  by  tiia  oealpal  of  par- 
iNSasat^  pecDuuiant  paascssioa  of  the  gvvam- 
k  of  8oo(hHad»  waa  tbe  aacvat  netiva  wlueh 
Arggrla  aadQaaensbary  tasappavltha 
pvpeeudiaocNriiaiataai^  aaion  at  the  two  mena- 
m  of  GraiMk  ikritaia.  8wb  a  hapa^  however, 
^jrveraaalaaffBredtareaUflBa.  Thaaaparale 
]Mli^  ^QiHMibof  Seotl»y^  waaahottahadbTstali 
iAaa^ak.^  Of  tkia  avaM^  Mr.  Laii^  ao- 
^^tiaaa.|Ula«ra: 


"  TTie  union  was  not  yet  complate,.  ualeai 
fte  aapDe  govenuneot  were  ^stawished  in  tha 
9oitad  kiQgdoros^  with  the  sama  Uws  against 
IM^  criioea.  The  motivea  af  the  Seotti^ 
Mssmen  iri  acceding  to  an  union,  to  govern 
«r  oieaos  of  the  pri^y-council*  exempt  from 
«e  opposiiiQa  of  tbci  coiuitry  paity ,  or  the  coa- 
tralqf  pajrtiameot^havc  been  sutfioieulhr  ex- 
(binedr  A  nev  cammission  was  issued  tor  tha 
pivy-CQancilf  excluding  &nch  as  Qppoaed  ths 
vaioo.  i^  sobotdiaate,  yet  diaUnct  admijiiar 
irMioo,.  was.  delegated  h^  Godolphia,  and  en  • 
«»saed  by  Qneeniberry,  SeafieU,  Mat^  and 
ware  J  through  whom  alone  access  was  ob- 


the  crymes  of  treason,  robellipn  and  otkera 
above  mentioned,  and  are  actors  airt  and  part 
of  the  sameut  which  being  found  be  ane  as^se. 


tained  to  the  queen.  Twenty -five  members, 
chiefly  their  own  creatures,  were  appointed 
commissioners  to  distribute  the  equivalent  ae- 
oordiagto  their  instructions;  and  as  the  writs 
were  directed,  and  the  returns  made  to  the 
privy  Goaneil,  tl^  management  of  sfectftans, 
and  the  nomination  af  tM  teprcacalativcs  ta  * 
both  houses,  were  iplaeed  in  their  hands.  They 
promised  Qodolphm  the  mofit  onraserved  snu* 
port ;  but  the  Squadron^  party  ap|}lied  to  the 
whifipi,  to  disiolTe  the  admintstratioD  of  the 
privy-eouncil  from  which  thev  were  excluded 
themsehras.  [Cunningham,  fi.  71.  79.]  Tha 
sitoation  of  Scotland  would  have  been  infinitely 
worse  than  before  the  union,  if  an  inatttudoo 
were  preserved  which  was  at  once  a  conrt  of 
justice,  and  a  oonncil  of  state,  wherein  PoKcy. 
moat  ever  predominate  over  the  laws.  While 
the  l^i^ialalure  remained  eaiirs,  its  appvession. 
was  restrained,  but  if  a  diatinet  adnuiatvatioa 
were  pemittad  to  aabsist,  there  waa  no  power 
in  the  nation  to  nrocnre  the  redrsaa  of  griev* 
ancea  from  the  Briliak  parliaoMnt :  the  aoa^  ' 

eiinta  and  thi^  appliealieas  of  the  people  would 
re  been  ioteroepled;  and  to  anpareas  their 
murmurs,  the  privy- council  ronat  nave  sosn 
degenerated  into  thotyranoy  practiiiedia  former 
raigns.  [Rardwick'a  State  Papers,  ii.  473* 
Burnett,  v.  300—78.]  From  the  same  dnia* 
tereated  and  enlitfhtened  viewa  which  pro- 
duced the  union*  toe  abrogation  of  the  privy^ 
council  was  concerted  by  lord  Somera,  with 
the  principal  whigs.  A  bill  was  introduced  to 
render  the  union  more  entire  and  compete* 
The  same  privy -council  was  proposed  for  tha 
whole  island ;  thje  returns  of  electiena  were  ta 
be  transferred  to  the  afaariflb;  and  tiii#  juria« 
diction  of  the  Scottish  eouaeii  was  la  be  sufK 
plied  by  justices  of  peace,  an  instilnlian  eite 
aAtemj^  but  neaer  acoaaapliafaed,  aad  fay  re^ 
gidar  cireuita  of  the  jualisiarj  co«Ht,  twice  a 
year.  The  administration  apposed  tha.  hill, 
agaiast  which  the  Scattisk  statasmen  endea* 
voured  to  eseite  a  clamour  at  home  ^  butthaie^ 
the  public  disGonteot  at  the  naian  waa  gratified 


every  disaf^iaiaaeat  which  thev 
[Letters  from  the  earl  of  Mar  to  bis  brathas^ 
MS.  in  the  Archives  of  the  firaaiiy .]  At  that 
distance  from  the  seat  of  goveranent,  they 
maintained  tlut  the  ittaaffectioa  of  thA  Bigh-'^ 
landera  and  principal  feiailiesv  innesDaed  at  an 
union,  recyiired  tfie  vigilant  iasf^action  of  tha 
pdvy-counciL  |  hat  tlieir  v«;ai  des^fn  waa  ta»ra« 
tain  the  natian  in  a.  atiseKaUs  depandaoea  oa 
themaelves  and  on  the  orown«  The  ant^adbhy 
to  the  union  waa  expected  la  auhside  tha 
sooner^if  every  national  distinctioa  were  eaoa 
obliterated.  Ak  amendmant,  to  piobng  tha 
duration  of  the  privy-Qo«nctt  till  Oatobor,  was 
rejected^  as  a  device  to  aeedve  the  approacbiog 
etectiooi  for  a  new  nariiam^t ;  wA  tha  irsS  <$' 
May  was  pQsfixed  m  its  diaaoIatpiQa,  that  Hm 
anmveraary  of  the  uriion  might  introduce  the 
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thev  OQ^ht  to  be  puaitbed  with-  fiNrfiuiltore  of 
lyfll,  lanii,  and  ffoods,  to  the  terror  of  others 
to  commit  the  like  hereafter. 

P«rseB>er.— Sir  GeoKfe  M'Kenzie  of  Roae- 
haufi^h,  oar  soveraigne  knrd's  Adrocate. 

JProcuraton  in  Defence  for  SpreualL^'-^r 
George  Lockhart,  Mr.  Walter  Pringle,  1^. 
James  Daes,  Mr.  Alexander  Sirintooi  Mr. 
Daf  id  Tlioris. 

His  Majesties  Advocat  prodaoed  a  warraad 
for  perseweing  John  Sprenll  and  Robert  Per- 
goson,  whereof  the  teuQr  ibllowes : 

Edinburgh,  9  June  1681. 
*  The  lords  of  bis  Majesty's  privie  council] 

*  doe  ordaine  his  majesties  aa?ooat  to  persewea 

*  proces  of  forfaulture  against  John  Spreull 

*  merchant  in  Glaa^we,  and  Robert  Feijpison 
^  of  Letterpine,  before  the  lords  of  his  migesties 

*  justiciarie,  for  which  this  shall  be  his  warrand. 

*  Extract  by  v^e.r-Sic  tubscribitur 

«  W.  PateJison.' 
His  Majesties  ildoocaf  for  obviating  dehat, 
declares  that  he  makes  use  of  John  8preull's 
coniessioo,  Ivbelled  only  as  a  mean  of  probation 
to  adminiculate,  the  other  probation  to  be  led, 
bat  does  not  insist  upon  that  confession  at  this 
tjrme,  either  as  a  ci^e  per  te,  nor  as  a  suffi- 
cient mean  of  probation,,  without  being  admi- 
nicalate  as  saia  is. 

Mr.  Walter  FHngle  for  the  pannal,  alledges, 
denying  always  the  lybelland  the  preten<Ut 
confession,  that  thepannall  cannot  passe  to  the 
knowledge  of  ane  inqueist,  because  it  is  of- 
fered to  be  pnnren,  that  he  being  examined  be- 
fore the  loras  of  his  majesties  privit  councill 
vcfon  the  nme  oyme,  and  baring  denyed  the 
came,  and  all  aoceBion  thereto,  and  thereafter 
thetortor*  being  adhibit  to  him,  and  having 


^vernment  through  the  whole  island. 
8o  Tanously  are  our  feoings  modified  and  af- 
fected by  our  penonal  interest,  that  the  loss  of 
»  renerable  institutMO  was  deplored  by  those 
who  had  sacrificed  the  constitution  and  the  in- 
dependence of  their  country  without  a  pan^ 
of  rtgret  [Letters  firom  the  earl  of  Mair  to  his 
brotl^,  MS.*]  The  concluding  labours  of  the 
privy- council  were  usefully  employed  in  re- 
calhng  the  coin,  and  in  attering  its  denomi- 


^<  Torture,**  says  Mackenzie,  *^  is  seldom  used 
with  us,  because  some  obstinate  persons  do 
oft  times  deny  truth,  whilst  others  who  are  frail 
and  timorous,  confess  for  fear  what  is  not  true. 
And  it  is.competent  to  none,  but  to  the  council, 
or  justices,  to  use  torture  in  any  case;  and 
therefore  they  found,  that  sir  William  Bal- 
lenden,  as  a  captain,  could  not  torture,  though 
it  was  slledged,  that  this  was  necessary  some- 
times for  knowing  the  motions  of  the  enemy, 
and  might  be  necessary  and  allowed  in  some 
cases  to  sokiiers,  for  the  ffood  of  the  common- 
wealth. And  ^e  council  are  %o  tender  in  tor  • 
ture;  that  though  many  presumptions  were  ad- 
duced against  Oitea  Thyre,  EBglisbman,  sus- 


enduredtbe  aspne  t«ro  sev erali  lyaacs,  he  oon- 
stantlie  deoyed  the  cryme,  and  conseauentlie, 
by  the  kweof  this,  andall  other  nanons  ha 

pected  of  murder  and  adultery,  they  refused  to 
torture  him,  albeit  it  was  prnsed  sealoosljf  by 
his  majesty's  advocate, 

«  It  is  a  brocard  amongst  the  doctors,  thst 
he  who  offers  to  abide  the  torture,  pnrra  tU 
other  presumptions  which  can  he  addooed 
against  him;  and  yet  Alexander  Kenottlj 
bein^  pursued  for  forging  some  bonds,  and 
nothing  being  adduced  for  proving  the  crisBSi, 
save  presumptions,  offered  to  abide  the  torttts^ 
bnt  this  was  refused. 

<*  Torture  likewise  being  adduced,  purges 
all  former  presumptions  which  preceded  the 
torture,  if  tne  person  tortured  deny  whit  vai 
objected  against  him;  but  yet  he  may  be  pat  lo 
the  knowledge  of  an  inquest,  upon  new  pre* 
sumptions,  as  was  found  afler  a  learned  de- 
bate in  the  case  of  Toshoch,  [See  3  Hume's 
Commentaries,  117  and  118]  who  was  tortored 
for  the  alledged  bumbg  the  House  of  Frea- 
draught,  August  1632,  for  it  was  alledged,  that 
torture  is  intended  for  brilkging  the  verity  to 
light,  and  as  he  had  been  condemned,  if  he  had 
confest,  so  he  should  be  assolied  when  he  de- 
nies, eke  no  man  would  endure  the  torture,  if 
they  were  not  persuaded,  that  upon  denial 
they  should  be  deared,  but  would  confess,  and 
not  endure  so  much  torment  unnedessarily: 
so  that  the  inouisition  would  be  the  occasioD  « 
much  sin,  and  make  nym  die  with  a  lie  in  their 
month:  and  therefore  tortni«  is  called  ^probaiio 
ultima,*  vid.  Clar.  quest  64.  Yet  Spot,  Max- 
wdlof  Garrery,  and  othera,  werecondsmoed 
aiWrtorture,  upon  other  probatHm  thanvss 
deduced  before  the  torture. 

**  I  remember  it  was  debated  in  council,  aoao 
1666,  ifthe  West-country  men  who  were  ooa- 
demned  for  treason  might  after  senteaoe  bt 
tortnred,  ion  dearing  who  were  their  aecom- 
pUoes;  audit  was  found  that  they  ooo|d  not, 
*  nam  post  condemnationem  judices  foncti  soat 
^ofiicia;'  yet  all  lawyj^ars  ofopiniiMi,  thst 
evtn  afWaentence,  criminals  may  be  tortured 
for  knowing  who  were  the  complices. 

«  One  of  the  privilegsa  of  mincn  is,  thst 
they  cannot  be  anbjeoted  to  lortnre,  lestthe 
teDdemen  both  of  thefar  aflc  and  jodgoMSl, 
make  them  fail  iUrm  m  lnuml«Me«'  ****  ^ 
vfi#v»  rm  XfA/UnrnM  C<i«ww*  Bolog.  de  qnsit. 
cap.  9.  ad.  YetL.  6,  ff.  de  quest  Judges  art 
disichaiged  only  to  torture  such  as  are  under 
fourteen.  Persons  yeiy  old  were  not  to 
be  tortured,  for  the  same  reason,  L.  3.  ff.  td 
S.  C.  Sillan.  Which  was  by  some  extended  to 
women,  sick  persons,  and  such  as  had  been 
eminent  in  any  nation  for  learning  or  other 
arts;  bnt  aD  this  is  arbitrary  with  ua. 

•<Thooe  who  torture,  if  the  pe^n  loHured 
die,  are  puniaiiable  as  murderers,  bnt  though 
they  die  not,  yet  by  the  civil  Uw  they  were  pu- 
nisned  *  deportatione  in  insolam,'  or  byfaanm- 
ment ;  and  with  ua  they  are  pumahedlaocoidiBg 
to  the  quality  of  the  c " 
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At  Edinlraqifa  tbe  lOkb  day.  of  Ikowb^  1600 

E.Cmt»ftirtP. 
«.kfert9«e 

TOIh  ^ 

Xi«  vttvfoitt 
L.  Canm(5hMl 
L.  Ravflriff' 

MJ»  rotlBfRttnal 
Ma.  mtXMjWntif 

1 

MM«fMi«Baiie 
bation,  which  is  to  be 


of  a«y  otiMr{ir»- 


fttoid  li» tapMHiillim  Mr  ednieMMiid,  ffirthe 
MM  ctyoM  «|Mi  «ay  Mir  prfiVaiMi.  Aa4 
«h4nN»  Ui  Miy«tltei  adfMit  dedaiM  that  be 

U|NNithaMbjMt of' Tortare,  se^ k ^s  €ol« 
IwiMl,  BnlyB*8  Preftce,  p.  xxr.  Vol.  l.  p. 
SOS,  1338,  V«l.«.  pp.m,.7r4,  Vol.  3,  p. 
371.  Vol.  6.  p.  1817  etseq.  I9ee,  too,  Hoino'^ 
ComnieQtaries  on  the  Cnmuial  Law  of  Scot- 
land, Vol.  2.  chap.  12,  s.  1.  Mr.  Rose,  iq  his 
<<  Obsenratioiia  on  Mr.  Fox's  Historical  Work" 
sect  5.  p.  If9»  MDttODs  that  two  OMes  of  Tor- 
ture ocMn«d  «o  lately  as  ip  the  reign  of  Wil- 
liam  the  tfaM.  Of  «ie  Proceedings  m  one  of 
these  ttMs  Jm  baa  citen  the  following  Histoiy 
fromtliaKooirih  of  the  Scotch  FriTy  Council: 

FftOCEEWMa  MflKCtINO  THE  ApPLICATIOM  Qt 

T^ffVBM  DT  ScorxjoCD.   Mfcvn  4|  1690. 

Ek  Majes^f'«  Aigli    UIMk 

Com.  L.Cap^hHB 

£.  Drumlanrig  L.  Rnthven 

£.  Argyle  M.  of  Buritgh 

B.  ONMited  P.  Ld.  Jnl«iee  Citric 

S.Soudieitaiid  L.  Aftemebell 

^*  £^^l^  ^*^  of  Oraiit 

B.  CaaA  Laird  f^eytsi 

8.  liOChiui  Bit  Geoive  Monro 

S.  Porto  Inird  of  Brodie 

S.  Leven  H^or  0en.  M<IUy 
8.K»toir 

ForaBnaok  as  thar  has  hooB  a  trosiOBaUe 
and  hdlish  plot  cODtri?cd  aad  aanMdoaaaaiaat 
tfacr  maties  persona  their  g^^mrmuBtit  4md  their 
good  sul^jecU  within  1^  jad  4be'iMif^hbauciiig' 
BatioQs;  and  that  ther  is  «rid«al  pesaaoptioBs 
and  docimieDia  that  Homy  N^iU  Fsia  pii- 
soofr  within  their  castle  of  Bdinbuiyh 
Kendall  alias  Moig»n,Colin«  Mia  and  Patook 
jBella  haTeheen  accessory  to  and  in  tfe  kiiOMF- 
hdge,  of  such  an  «l^iatural  and  damuble  cor- 
i|Nonacy :  Therefore^  and  for  detectiB|gf  and  dia- 
wwenog  thepeof,  tber  mgties  high  coiohus- 
aioner  and  the  lords  of  privy  ooancill  do  or- 
daiae  the  Toftor  to  be  put  to  the  saids  Henry 
Navifl  Psin  '  Kendall  alias  Mongaa, 

CoGn,  John,  and  Pstrick  Bells,  in  their  own 
present,  or  a  Commttfee  to  be  anpeinled  for 
4te  effect  (Sic.  Wb.)  Melrill,  Cmwrurd,  P.  Ar- 
fvle,  Boufheriand,  nlintoone,  Leven,  Fotftr, 
C&PiiMS,  Bnthven,  fidibar,  G.  CaSEipbeU,  C. 
Campbell,  A.  Mnrray,  J.  Brodie,  H.  Hadcay, 
-6.  Monro. 


Tlia  foUowisr  letter  difoet  Asm  his  ani^eatib 
ta  the  ¥twy  Cwmeill  was  vead,  ordered  to  b% 
woorded  whereof  the  tafeor  MIows : 
Supra  Scrilntar.  ^ 

Right  trusty  and  inturdy  beloved  ooosinie 
and  councillor,  right  trusty  and  right  weell  be- 
loved cousins  and  counciliors,  rignt  trusty  and 
w^  beloved  cousines  and  ooonciyors,  right 
trusty  and  weel  beloved  councillors,  aad  trusty  • 
and  weell  beloved  councillors,  wee  greet  you 
weeil.  Whereas  we  have  full  assurance  upoa 
undeniaUe  evidence  of  a  horrid  plott  and  oon- 
spiracy  against  our  government,  and  the  whole  . 
settlement  of  that  onr  andent  kingdom,  for  io- 
troducing  the  authontie  of  the  la^  king  Jam«p 
and  Popery  in  these  kingdoms,  and  setting  up 
au  intire  new  forme  of  government,  where^ 
there  has  been  several  contrivers  and  managccf , 
and  NavjJl  Pain,  now  prisoner  iu  our  casue  of 
£dinbui;gfa,  hath  lykways  been  an  instrument 
in  that  conspiracie,  who  hanog  neither  relaUopi 
nor  business  in  Sootli^d,  went  thitbe^  on  pur- 
pose tp  maintain  a  correspondence,  and  to  m- 
gotiat  aad  pvomott  the  plott:  Aad  it  bein^ 
necessary  for  the  security  of  our  government, 
and  the  peace  and  satisfaction  of  our  .good  sub- 
jects, that  iiicse  foul  designs  be  discoveredf: 
Tberelbre  we  doe  require  you  to  make  all  legal 
injpiirie  into  this  piatter ;  and  we  have  trana- 
mitted  several  papon  and  documents  for  your  . 
infiNrmation,  aome  whereof  have  been  resiA- 
amongst  you  i^  and  particulsrly  wee  doe  i^ 
j|uire  you  to  examine  NaviU  Penn  strictly ;  anil 
m  case  ha  prove  obetinale  or  diseageaioua  $htt 

Sou  ^proceed  i^^ainst  him  to  torton,  with  d\ 
le  ngour  that  the  law  allows  in  such  caiaiii ; 
and  not  doubting  your  ready  and  vigorous  ap- 
plications to  the  larder  discovery  or  whdt  so 
much  concenis  the  public  safety, we biilydu 
heartily  fareweell.  >  Given  at  our  oomt  at  Ken- 
singtoune,  the  Idth  day  of  Novemhar,  JavBj 
(1690)  and  ninety  Tears,  and  of  ear  reifli  iia 
second  year.  By  ids  majesty's  'ooraaaand  (8le 
Sub.)  MsLtnaA. 

'Hie  lords  of  hia  DNde^'t  privleeoMdl  doa 
beerby  «ive  order  .stud  %anafld  to  Belit.  «dl, 
Janes  Mom^,  lioit.  ^^ovemoiir  of  Ate  tuOm 
of  fi4'mbdnrti,  and  in  his  absenee'to  irist  «om» 
manding  Officer  present,  to  bring  aleng;  Ntvill 
Pain  prisoner  in  the  smd  «asUe,  in  presence 
of  4he  pravoM  of  Edinborglf  one  6f  the  aidd 
lorda  their  own  nnmbd'; .  andtbatuttder  aoa  \ 
auffieieat  guard  lind  list  -the  said  Navill  f^n  hi 
presence  of  the  saids  lords,  wi0iout  lidteittinc^ 
any  person  whatsoever  to  speak  with  Imn  eta 
liie  way  as  becomes  fhim  the  said  eastle  to 
the  said  lords,  or  in  die  «dd  castle  jMbre  te 

come  nn  Ni  HJUt«vi. 

The  fi%ovv  prisoner  beiiigbit»nglit  to  to  bif^ 
aid  bemg  sevin^l  times  removed  and  caHed  £ 
agaih,  sM  beiaf  aritaed  asfveral  ^uastiou  aneut 

SO 
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Hk  Huwrr't  Advocat  nswen  to  tht 
fim  branch  at'  the iWenoe  ^primo^  tlwt.at^ 
the  pttiMiall  bade  bein  tortored,  upon  his  toces- 


erdinarv  phydtians  and  GhirurgeoDi  to  attend 
him;  tbe^Teniour,lieutgoveinour, or  other 
inftnior  officers  of  the  said  caatle  bebg  always 
aoawenble  for  hit  safe  cuslodj. 

December  30»  1690. 
Sederunif 


D.  HamiUoune  P. 

E.Crafurd 

£.  £rrol 

E.Caaiils 

E.ForfiR' 

Visct  Stair 

L.Ratth 


L.  Caidroit 
L.CaimicbaeIl 
LbRaTilrig 
li.  Abenvpfuhall 
L.  FountaiohaU 
L.  BhudEbarroey 
L.  SteveDsone 
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.Bi<oteatsthath»  may  be  heard  agaioattke  w- 
ievance  of  any  saoh  preleodik  confemiOD,  no- 
ways ackoowledginfir  it. 

•a  ounspirade  affainst  the  gpverameot,  and  for 
restoripgr  the  late  kinff  Jamei,  whereof  the 
council  h^d  strong  and  evident  presujnptions 
of  his  knowledge ;  he  denied  all  knowkdge  of 
or  accessione  to  the  foresaid  conspiracie;  and 
the  councill  having  by. the  earie  of  Crafurd, 
'their  |)re8ident  for  the  tvme,  intimate  to  the 
prisoner  that  the  councill  has  certain  and  suffi- 
cient evidences  of  his  knowledge  of  and  oon- 
cerne  in  the  plott  and  conspiracie,  and  therfor 
required  him  to  be  ingenious  tod  frank  in  his 
confessione,  byrwaves  they  would  (in  respect 
of  the  great  and  clear  evidences  a^inst  him) 
put  him  to  the  tortnre ;  and  the  prisoner  hav- 
'mg  still  refused  to  make  any  acknowledgment, 
and  in  a  boasting  maner  iTid  them  doe  with 
bis  body  what  they  pleased ;  the  councill  re- 
solved to  proceed  to  torture;  but  first  called  for 
and  raad  at  the  board  (the  prisoner  beinff*  re- 
.  moved)  ane  former  warrand  of  councm  for 
putting  this'  prisoner  and  others  to  torture,  in 
respect  of  the  evident  presumptions  against 
them,  signed  by  their  'majesties  commissioner 
'  and  fifteen  lords  of  councill  of  the  4th  of  Au- 
gust last. 

It  being  moved  att  the  barf.  Whether  Navill 
■  Pain  the  prisoner  in  case  of  hw  disengenmty  or 
'  refosall  to  answer  notwithstanding  ot  th^  tor- 
ture he  is  to  be  put  to  this  night,  may  be  put 
to  new  torture  the  morrow ;  the  same  went  to 
the  vote,  aiid' carried  in  the  affirmative,  that 
'  he  niijgfht  be  putt  to  the  torture  again  upon  in- 
terrogators not  coincideht  with  these,  v^hicfa 
;he  shall  be  this  night  interropfate  upon. 

The  prisoner,  beiittr  again  brought  in,  v^as 
nnt  to  the  torture  of  the  thumbiekins;  and 
' being  examined  upon ieveral interrogatorsan* 
<  werra  to  the  whole  negathre. 

December  16,  1690. 


D.  HamBtoune  P. 

£.  Crafurd 

£.£rral 
'  S.  Moitoim 
;  B.  Foriar 

Visct  Stair 


L.Raith' 
L.  Cardross 
L.  Ravilrig 
I/.  Aberiirq[uhaU 
L.  Fountainhall 
L.^Bhbckbarrony 


Aiient  the  Petition  given  into  the  lords  of 
.  their  majesties  privy  council  be  Francis  Pain 
.  nevoy.to  Hemry  NeviU  Pain,  shewing  that  the 
.  petitioner  bfing  informed  that  his  said  uncle 
'  was  committed  clo^s  prisoner  after  torture ; 

and  that  bis  own  physitians  and  chirurgions 
■  have  Bot  liberty  to  attend  him,  and  seeing  these 

ciroumstanoes  may  endanger  his  life^   and 

thensfere  humbly  craving  their  Is  to  allow. him 

the  bcnefite  of  ppen  pnsone,  and  to  allow  his 

ordimry  phisitians.  and  chirurgions  to  attend 

him,  smoe  they  only  could  know  his  eonistitu- 

tiorte,  as-  the  said  petition  bears :   The  lords  of 

their  majesties  pnvy  councill  having  consider- 

«d'tfae  above  petitione,  thev  grant  the  deayre 

.llierao^  and  allows  the  above  Henry  Nevill  , , 

P^e  the  bencfitofopen  prisons,  and  allows  lus  j  charges  them  to  suffer  anj  pciwne  to  aieet, 


The  following  letter  dh^ect  from  his  nmjestie 
to  the  councell  being  this  day  read,  wis  or- 
dered to  be  recorded,  whereof  the  tenor  follows: 

Subscribitar 
W.  JR. 
Right  trusty  and  entirely  beloved  consine 
and  counciUor,  rifht  trusty  and  rwfat  wsel  be< 
loved  cousins  and  councillors,  right.tnisty  and 
weel  beloved  cousins  and  coondllers,  right 
trusty  i^d  weel  beloved  councillors,  ^d  tmsty 
and  weel  beloved  councillora,  wee.  greet  yoo 
weel.  Whereas  we  understand  that  NaTiD 
Paine  hath  been  most  obsitinate  and  diaoge- 
nioos,  when  examined  by  you  concerning  tin 
late  plott  and  conspiracy  against  us  and  oar 
g[Ovenimenf,  notwillistahding  of  our  Inclma- 
tions  of  favor  toward  him  upon  a  true  disco- 
very ;  It  is  therefbr  our  will  and  pleisnre,  and 
wee  doe  beerb;jr  aottiorize  and  require  too  to 
cause  secure  him  in  closs  priseoe,  and  that  do 
person  be  stifiered  to  meet  spedi  or  correspoMl 
with  him  in  any  mariner  of  way,  except  his 
keeper,  and  luso  phistians  and  cfainirgiooi 
when  allov^ed  by  you ;  until  our  furdcr  order: 
So  not  dbubling  your  ready  compliance  with 
these  our  commands,  wee  bid  yoti  heartilj  fiae> 
weeL  Qiven  at  our  court  at  KensingtooDF, 
the  S5d  day  of  December  Jajvai  and  nyutieand 
of  our  reign  (he  second  year.  By  his  majettiei 
id  (Sic  Sub.)  Melvill. 


The  lords  of  theii-  majesty's  privy  council  is 
obedience  to  and  nrosecution  of  his  majeati^ 
commands  in  his  letter  under  his  royall  baad 
direct  to  them  of  the  date  at  Keosu^[toane,  t^ 
33d  day  of  December  instant,  authorising  aM 
requiring  them  to  cause  secure  Navill  Fttoe  is 
icloss  prisone,  and  that  no  person  be  suffered  to 
meet  speek  or  coti  espond  widi  him  any  msn* 
ner  of  way  except  his  keeper  and  aiso  cbirbr* 
gions  and  phisitians  when  allowed  by  the  aaid 
lords,  Doe  hereby  recommend  to  the  govfr- 
nor  of  tlie  castle  of  Edinburgl)  whets  the  said 
NavQl  Paine  is  prisoner ;  and  in  absence  of  the 
goverpor  they  give  order  and  warrand  to  the 
lieut  governor  of  the  said  castle,  to  seeure  the 
said  Navill  Pdno  in  closs  prison;  and  di»- 
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•hoiild  be  of  aifmntagv  to  bim,  and  that  «m' 
not  only  to  make  diatilgeauitie  a  renrietpen,  but 
wai  a  way  to  temfit  and  write  all  pannalls  and 
criminaUs  to  oonoeal  truth  by  ther  obstinacie,'* 


noD  to  the  crymesr  libelled,  and  in  the  tortor 

bade  denved  the  name,  yet  that  could  net  intere 

ttte  absoliito  liberation' of  the  pannall,  innre 

.  DO  man's  own  pertin^ctoosnes  and  obstinacie 

apeek  er  oonespond  with  him  ezeept  his  keeper, 
and  alao  phyaitians  and  ehhrurgions  when  al« 
kwed  by  the  said  lords,'  until  his  majesties  fur« 

ther  pleuure. (Sic  Sub.)    Hamiltoan  P. 

Craford,  Errol,  Stair,  Raitb,  Cardross, 
Oarmtchael,  C.  Campbell,  A.  Murray. 

Hume  (Hist  toI.  pp.  171,  172,  Edinb. 
8f0. 1792)  speaking  of  the  duke  of  York's  be- 
bariour  during  his  abode  in  Scotland  (what  he 
sa^B  on  the  sabject,  is  a  most  striking^  illustra- 
tion of  the  truth  of  Mr.  Lain^'s  remark  cited  in 
a  note  to  vol.  8,  p.  135^  of  this  Collection)  after 
saying  that  **  his  treatment  of  the  enthusiasts 
was  still  somewhat  rigorous ;?  adds,  *'  It  is 
eveo  asserted  that  he  sometimes  assisted  at  the 
torture  of  criminals,  and  looked  oh  with  tran- 
quillity as  if  he  were  considering  some  curioUs 
experiment."  In  the  note  be  refers  to  1  Burnet 
583  (see  the  passage  quoted  vol.  6,  p.  1222) 
and  to  S  Wodrow,  169.  He  says,  "  this  lastau- 
tiior,  who  is  much  the  better  authori^^  men- 
tions only  one  instance,  that  of  Spreul,  which 
aeeii|s  to  have  been  an  extraordinary  one."  I 
confess  I  am  in  doubt  what  is.  here  meant  by 
**  extraordmary  iintance.  *  *  Mr.  Laing's  obser- 
Tation  upon  this  matter  is  valuable,  and  exhi- 
bits a  cniious  instance  of  the  disingenuousness 
of'  sir  John  Dairy  mple. 

**  Hume  considers  Sprenle's  as  an  extraor- 
dinafy  case.  He  was  examined  on  the  ordi- 
nary questions — was  Sharp's  death  murder  P 
te.  and  on  an  imaginary  plot  to  blow  up  the 
DsJace  together  with  the  dfuke.  Dalrymple  in- 
rorma  us  that  Wodrow  had  gained  credit  by 
appealing  to  the  council  recoras,  which  he,  sir 
John,  had  examined,  but  found  no  reason  for 
Ae  imputatioii  that  the  duke  attended  when 
Spredle  was  tortored.  In  the  first  place,  al- 
though the  acts  of  council,  in  which  its  pro- 
eeediDgB  Were  neveir  inserted,  are  still  preserved, 
the  eouncil  records  from  1678  to  August  1682, 
iitoagh  inspected  by  Wodrow,  have  been  amiss- 
ingfTODOi  thepubhc  offices  abore  rourscore  years. 
Secondly,  Wodrow  does  notappiealtothecoun- 
cB  record,  but  to  the  more  unsuspicious  testi- 
mony of  Spreule  himself,  who  was  alive  when 
he  wrote.  The  council  record  is  transcribed 
by  Wodrow ;  but  as  the  duke's  attendance  was 
TohlDtary,  his  iiame  is  not  inserted  in  the  com- 
Buttee  appointed  to  superintend  the  torture." 

In  thit  place  it  Doay  be  excusable  to  resume 
te  topie  OTBoniet'sTeracity,in  proof  of  which 
I  have  joat  now  fallen  upon  a  remarkable  tea* 
iHMNiy .  The  bishop  (See  vol.  5,  p.  1504)  and 
after  hin^  Mr.  Laing  (see  vol.  5»p.  1371,)  re- 
late, that  the  eotiTiction  of  the  niarf  uis  of  Ar- 
fyla  was  piodooed  by.  a  base  perfidious  com- 
■Mmiratitn  br  Munk  of  some  letters  written  to 
him  by  Aigyfe.  Mr.  LaiiMT  (note  1,)  at  the  end 
af  the  fimrth  volume  of  bis  History,  aaserto 
thatrutlt  oi  this  te^  aodia  lefotetioii  of  ja 


objection  which  had' been  made- in  the  Biogra-^ 
phia  to  the  stetement,  he  corroborates  the  re^ 
ferenoe  to  Burnet  by  others,  and  then  adds  the- 
testimony  in  ^voor  of  Burnet  which  I  have 
transcrilied  into  tins  Work.  See  vol.  8,  p.  135. 
Sinoe  the  publication  of  Mr.  Laing's  history, 
Mr.  Rose  has  in  his  *'  Observations  on  Mr.- 
Fox'a  Historical  Work,"  objected  to  the  evi-^ 
deuce  of  Monk's  base  interposition  against  Ar- 
gyle.  It  is  always  curious  and  1  think  id*'' 
waystisefuly  to  shew  how.the  truth  will  escape 
the  most  sagticious  minds  which  are  disposed^ 
to  rely  too,  much  on  ipeculatiFe  arguments  in 
contradiction  to  testimony.  I  therefore  insert 
the  whole  which  Mr.  nose  states,  and  then 
subjoin  a  must  indisputable  proof  that  bishop 
Burnet's  representation  is  not  fidse. 

The  following  are  Mr.  fiose's  reasonings 
and  evidenG<» : 

CiuaoE  AOi^msT  Monk  of  UAvmo  furmmheu* 
Etidbnce  for  the  Conviction  of  the 
Mabquis  of  Arotle. 

"  On  considering  the  evidence  aoeessiUe  tor 
every  one,  when  Mr.  Fox  wrote,  respecting 
the  snare  Monk  is  represented  to  have  had  in  the 
death  of  the  marquis  of  Argyle,  it  will  be  ibund 
that  the  charge  against  him  tor  so- in  famous  an 
act  rested,  as  has  been  observed,  on  the  assertion 
of  bishop  Burnet^  which  appears  to  have  beea 
satisfactorily  refuted  bydoetcK'  Campbell,  who, 
notwithstanding  his  political  principles,  was 
most  zealooslY  attached  to  the  famuy  of  Ar* 
gyle.  Inhis  Lives  of  the  Admirals,  he  stetes,  in 
contradiction  to  the  bishop,  that  the  fact  cannot 
be  true ;  in  support  of  which  he  adduoei  rea-t 
sons,  referring  to  proofs  not  only  of  Monk's  in«t 
nocence  as  to  that  charge,  but  of  bis  being  an 
advocate  for  mercy  even  to  the  regicides :  and 
further  arguments,  with  reference  to  author 
rities,  are  adduced  by  the  same  author,  in  the 
article  of  Campbell  (Archibald)  marquis  of  Ar« 
gyle,  in  the  Biograpbia  Britannica,  to  prove 
the  fiilsehood  of  the  diarge. 

«*  Wodrow,  an  historian  zeah>ualy  attached  to 
the  Presbyterian  cause,  who  lived  soon,  after 
the  event,  and  was  remarkably  industrious  in 
searching  records^  and  collectin|f  anecdotes^ 
especially  such  as  afiected  leaders  in  that  party, 
is  entirely  silent  on  the  point.  The  reliance, 
however,  placod  by  Mr.  Fox  on  this  anecdote 
appeared  to  call  for  a  further  attentive  inves- 
tigation, in  order  to  ascertain  the  truth  or  false- 
hood of  it.  Without  resting,  therefore,  on  the 
industry  which  bad  been  applied  formerly,  a 
diligent  s^rch  was  first  made  amoni^  the  re- 
cords of  the  par^ament,  the  council,  and  the 
Justiciary  in  Scotland,  to  discover  v^hether  any 
trace  of  the  fact  alledged  could  be  met.  with  in 
th^ pioceedings  cpK  the  trial  of  the.marquisi 
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tfi  Itie  interflit  of  the  eomimiiwwatk  in  tli« 
4li9oovenfl  of  Qryni«%  and  to  the  loala  aofl 
<;e»»giaBW  of  cry  mpato  ia  donyioy  obttiMtlie 

hut  n  cbaam  ia  those  periods  rendered  thet 
mrcb  ixMfieotuaL  Beconrse  wu  next  bad  to 
«  ooIteetMMi  of  1^  thepuhlieafiooa  dariag  the 
eivil  war»  and  some  jmn  after  the  nealoratioii, 
ieppooed  to  be  oomplete;  several  of  them 
iprittee  after  the  death  of  tiM  nanpiis,  soul 
none  by  peraona  devoted  to  bis  memory ; 
ytviof  acooaBt»  of  what  was  most  mterestiaff 
lenpecting  him,  and  of  what  passed  at  bis  trial, 
and  to  his  latest  moments:  in  no  one  ef  whioh 
ii  there  the  remotest  alhMion  to  papersef  any 
4srt  h^Tingr  been  read»  previously  to  pssiiny 
noitenee  on  him,  in  agpfravatton  of  his  ofience. 
*<  No  bettor  mieoesa  attended  a  moat  diligent 
nearch  in  a  collection  ef  the  books  and  painph« 
leto,  printed  in  the  rdgns  of  kiiM[  Charles  the 
first  and  second,  presented  by  hie  H^esty  to  the 
British  Museum,  in  which  there  are  no  less 
tiwn  seven  difiarent  tracts  Ksneethiff  the  trial 
and  execution  of  the  marquis,  pi^lisbed  in 
London  and  Edinburgh  in  1661;  one  intituled 
the  last  proceedings  against  him,  '  eon'tainittg, 

*  inter  alia^  a  speech  of  his,  in  whioh  he  ex- 

*  pressly  denies  having  had  any  epistolary 
<  mtercourse  with  Cromwell,  or  any  of  that 

*  sectorioos  army.' 

"  The  inquiry,  however,  did  not  end  there, 
Thurioe's  State  Papers  having  been  referred  to 
ki  the  Biographia  Britannica  on  the  subject,  an 
examination  was  madethrongh  thatvelnmi- 
nous  ooJlection,  whether  there  had  been  any 
eommunication  between  the  marquis  of  Ara^yle 
ond  Monk  ;  but  nothing  of  the  sort  eouM  be 
found:  on  the  contrary, there  is,  besideethe 
passages  referred  to  in  the  Biographia,  the 
heads  of  a  discourse  between  the  esalpd  king 
and  Don  John  of  Austria,  on  the  state  of  Scot- 
land to  the  eod  of  1666,  which  afford  strong 
BresuroptiTc  evidence  that^  no  confidential 
letters,  esspecially  of  such  high  importance  to 
flie  writer  as  those  alluded  to,  were  written  by 
ike  marquis. 

<*  Skinner,  chaplain  to  Monk,  in  his  Lift  of  the 
General,  who  would  not  have  ventured  to  tnake 
n  fahK)  asserdon,  at  a  time  when  the  means  of 
contradicting  it  were  in  tBe  bands  of  eY««ry  one, 
in  l^tving  an  aceennt  of  the  Trial  of  the  Regi. 
tkles,  says,  '  In  the  number  of  the  eommis- 

*  sioners,    the  duke  of  Albemarie  was  one ; 

*  wh^in  he  ga;ve  the  world  one  of  the  great- 
f  est  instauiies  of  his  moderation ;  fbr,  though 
-^  be  knew  more  of  ^  the  guilt  and  practices  ef 
« these  criminals  than  most  of  those  who  sat  on 

*  the  bench,  and  some  of  them  had  been  his 
•^  greatest  and  most  inveterate  enemies,  yet  he 
'  ^grnvafed  nothing  against  them  ^  but  left 

*  thein  to  a  fkir  trial,  and  the  metliod^  of  their 
*own  defence;  when  he  could  have  oflOHed 

*  matter  against  seme  of  them  that  woold  have 
^  pt^sed  them  harder:   and,  by  a  generous 

*  way  olforgirinii:  injuries,  he  had  a  little  be- 
« fbre  saTed  the  hh  of  sir  Afthnr  Hasdi^ge, 


iMtkn  twtar  . 
lawpnaoy  mewithenaprewiptienof  iamcrecs^ 
<et«diiml»raAQmventotaiflpaQiQm;'  but  sail 
isthntinlawe  preenmptHNii  oanebelakmoff 


'Ml  ailerwwdf  proavel  hit  mtotoaKVy 
'  owning  a  promise  madn  to  him,  whan  lb«t 
<waa  Ml  man  atoong  them  all  whe  had  MMin 
<  inalieieualy  eKposod  or  tradneed  him.* 

"  lBecder,ltofvjiv«r,toleaveDnao«roeofin- 
formnliMi  mirtried*  vaoowM  wa§  had,  Wof  an, 
to  the  newspapera  of  the  time,  m  which  (Stti- 
Cttlar  accoants  of  the  proceedings  on  the  trial  of 
the  marquis  at  Edinburgh  were  giveq  frinA 
dlay  to  da^ ;  but  not  a  syllable  of  the  pretended 
communication  made  by  Monk  is  to  be  found  in 
them.  It  18  hardly  posaibie  to  conceive  thit 
stronger  evidence  could  be  feund  in  any  case  to 
estabfishaneeative,  than  is  here  produeed  to 
prove  the  falsehood  of  the  bishop's  charge. 
We  must  therefore  believe,  that  if  Mr.  Fox  bad 
informed  himself  fully  on  the  subject,  be  woold 
have  beeito  indoced  to  forbear  the  positive  con- 
demnation of  Monk,  and  the  conseqaent  aersM 
censure  upon  him.'* 

And  in  hliAppc&diz,  Mr.  Rose  iasetts  Ibt 
MIowiDg  Articles : 

RcrvTATioN  of  Bp.  Bnmet's  Ohaige  ayaiait 
Monk,  that  he  prednoad  eonAdsntiarUt- 
tera  of  the  Marquis  of  Argyla  on  his  Tkisl, 
whioh  led  to  his  Goodemnatiott.  Frsn 
the  Biographia  Britannica.  ^ 

<*  It  is  very  clear,  that  vrhat  bisbijp  Buroct 
relates,  concerning  the  transactions  of  tbeae 
times,    he    must  have  received  from  other 
people,  and  that  several  years  after  ;  for  at  the 
time  of  the  raarauia  of  Argyle's  deaUi,  he  conUi 
not  be  much  above  eighteen  years  old ;  wa 
need  not  wonder,  therefore,'  that  in  the  dr* 
cumstances  relating  to  great  events,  befors 
those  times,  in  which  he  came  to  have  a  aharei 
in  business,  he  might  be  misinformed,  for  Uiit 
is  ally  that  either  is  or  ought  to  be  oonteoded 
for,  on  this  occasion.    Aner  giviqg  ns  an  ac<* 
count  of  a  very  learned  speech  pr^red  hj 
the  earl  of  Loudon,  and  which  Craunurd  teln 
us,  was  spoken  by  him  in  justification  of  tbe 
mai-quis,   tbe   bishop    proceeds   thus:   'bet 
'  while  it  was  very  doubtful,  how  it  would  bare 
gone.  Monk  by  an  inexcusable  baseness  had 
searched  among  his  letters  and  fonad  ssoi 
that  were  writ  by  Argyle  to  himself  that 
were  hearty  and  zealous  on  Ihe^r  side.  TbeaB 
he  sent  down  to  Scotland.    And  after  they 
were  read  in  nariiament,  it  novM  net  be  pre- 
tended, tlMt  nis  oe»plienee  wan  feigned  sf 
esloitod  A^m    him.    Every   body  Idamsd 
Monk  for  tending  these  down,  aince  it  «as 
^letreyrngtheoenildenQB  Ihnt  tfiey  thsn  lh«d 
in.    They  were  sent  Vf  an  t»pf  osa,  sad  inl 
to  die  earl  ef  MiddktonaJlerllMparliaaMrt 
wtts  engaged  in  the  debate.    Sane 
the  letters   to   be  read.    This  ««s 


•^Warned  as  €(»ntrary  to  the  laws  «f  jnrtlse^ 
^aiDfe  prabatiwi  ^win <igstd #•  %<lh  wi^*  it* 
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r  Mil,'  M  th«l  l»v  tbe  MOM  cooMt^Mt  toKtor 
«•  be  taktoi  w  by  •  okitr  prabaiieii«  m  pn^ 
I  -^t  be,  aad  jn^ftt>  and  BMgirtrMs, 


(;7» 


'  ef  tb«n  ^IflAttHl  ea  ftrther  de» 
AH  nit  irifiidb  went  tot:  andhevae 
I M  f  Uilt  J  ctf  traeioii.  Tbe  oier- 
*\jm^  MoDlme  only  lefoMd  to  vole.  He 
*  evned  he  bed  loo  such  lesedAeMut  le  jndoe 
<faitbetnntter.  llereedeMoedheebeeldte 
'  banged  ee  the  narapie  ef  BfoQtnee  bed  beon  i 
« bat  It  veecenied,  tW  lie ahouM  be  beheaded, 
<  Md  tket  hk  heed  ahovld  beee^  up  where  lerd 
'MoRlreae'ehad  beteeot.*  Uiaevidoitfroai 
thai  if  e«r  eulhor'a  aeoonet  of  the 
be  light,  the  muv^Bm  ef  Ai^yle  had 
^  la  oomelaiii  ef ,  fe  tbeae  kttem  emt 


davahy  Bloiih  txed  tfie  feetaafvllv  epan  him, 

L  hiafn«ida  fave  i|^  hia  dcmee,  aad 

But  the  marquii,  when  he  reoeived 

B  wellaa  in  the  whote  ceorae  ef  hia 

■afar- 


Mbdraw. 


dileoQa,  ieaatad,  that  he  had 
thar  than  elher  peepta  had 
thee  hie  judgea;  and  tbeaame  tfainr  he  eaya  ie 
hiiapeeah  ;  and  hcnoait  is,  thai  lead  apt  to 
briiere,  that  there  is  aoMie  miatake  or  aaiaap- 
MhcBsiea  in  this  natter ;  and  thai  theegh 
lloQk  eBij|btgifehi*eisistaiiQeionBDa  mm, 
Wboeeabimiee  be  teight  tear,  and  whoae  in- 
fluoBce   be  fery   weH   fcaew ;  yet  he  nei- 


satch  toesnd 


m  aaya 
;  aodin 


ny 
111 


theraentdowii 

I  aupport  of  this  opinion, 
dball  eier  aiy  leeeona,  and  draw  then  into  tbe 
aaireweat  oenpaas  passible.    V  This  nallar 
vaevtery  nsnowiy  looked  into  ait  ~ 

ed  ;  haa  hieen  Tory  earafelly  renewed 

;  endaeooantsof  ithafe  bean  given  by 

ef  opposite  asntiaaenti ;  y«t  none  of 

meirtisn  Meak'a  letteia.    lite  greet  mi- 

(of  these  times,  and  these, who  were 

the  taking  the  narqnis'a  life,  re- 


haiog  obleidged  andibraad  for  thepnbttafc  geodi 
topnttpciaonaaaapeotof  guilt  to  toirtor,  howe 
aooa  thay  ase  appiehemlii  for  pre? enlin|;' 
iarder  danger.    If  thiatortorhe  way  of  inqin* 


■weed,  ea  far  aa  they  wsfe  able,  aU  the  mhwte 
lekliBg  to  hia  proetas,  wbieh  tbcy  woobl  ne 
hsee  dkoee,  bad  be  been  connoted  on  the  tsa 


eg. 


tinony  ef  these  tetters,  becanae,  the  Toeotding 
Ihena  had  jvMliied  their  prooeedinga.  AU 
I  teadiiiff  to  jaMify  tbe  brimig  the 
a  a  triid ;  ooodenniag  and  piK  ' 
cBivfeUy  pobtished  in 
had,  aa  Mahep  Keanet  soowa  very 
\td  neliiBig  ta  said  ef  these  letters^ 
OuagL  Maokeaaia  wrote  a  wadiialisnef  the 
govfminent  of  king  Charles  2,  in  Scotland,  ia 
which  be  paasea  over  entirely  this  wholetrans- 
aoUea,  wmch  earoly  his  waok  not  hafe^dsae, 
If  it  ooold  hare  baea  ae  easily  indicated,  aa 
by  traaearibhMg  these  lalteni.  Mr.  Wodrew 
aaKftdad  areiy  thing  heeoaW  neet  with  re- 
hflnig  10  this  praeeif,  and  has  presened  Ae 
aaaaae  af  fhe  wanessas  that  pie  vad  ihe  bmu*- 
faia%  oeaapliaBce,  bat  he  says  aothng  of 
iloah'atelteia,wllherie  there  a  eyHMe  of 
Umaa  hi  the  Slate  Tvnli,^  ^^m^  <^«  ^nn- 
iONfahiftUapsange^peiibiabspBamet.  II. 
"~  *       t  wMh  aaather^partef 

]$jM>he«R9«,tfae 


king  iaaknieted  hia  oopmunioner  not  to  j^vo* 
oeed  to  a^Mence,  or  at  laaat  to  execntieot 
till  he  had  leviewed  the  prooeedinaa ;  for 
which  there  had  been  no  occapion  if  Ae  kiag 
had  known  any  thing  of  Iheae  letters,  since 
what  satisfied  tbe  nanraia'a  frionda  as  to  hia 
guilt,  wouU  uadoubtedly  hare  aatiafied  hia 
naJQSt]^  aba  upon  that  sa^eet.  III.  Theie  era 
some  dreunslaBces  in  tbe  secount  this  prelate 
giraa  of  the  narfois,  wbieh  may  eaalhr  ia- 
dueeiis  to  heliere,  that  he  aught  be  aisled  n 
rsgard  to  hia  story.  Aa  for  inelanoe,  he  asea- 
tioaa  hia  haiagnpea  ill  terms  with  his  eon  ksil 
Lorae,  and  having  aetaaUy  bad  thoaghto  of 
oisiahediiing  bin.  Under  the  aaoipatian,  it 
waa  neoesniy  for  the  marqeia  to  diaolaiaa 
the  ceildael  ef  brd  Lorna  fbr  his  own  safety 
aadpieaarratiQa  ;  hat  this  nerer  deoaved  the 
peepbi  ia  power ;  aad  therefoveit  ia  strange, 
that  it  ahoald  inpeee  i^ea  tbe  biahep.  lo  3ie 
maniaia^a  adrice  to  his  son  and  to  the  raat  of 
hia  cbiklreB,  there  ia  nediing  that  looks  that 
way  \  end  ia  tbenext  article,  wesbaU  aee,  that 
iordltorae'a  aaallbr  bis  father,  had  like  to 
bare  ooat  him  his  own  life,  as  the  qiarqnia'a 
osmiBg  to  Londoa  on  bis  aon'a  letter,  actually 
ooat  bim  hia.  The  bishop  speaks  of  ais 
attempt,  made  by  tbe  marqaia  to  make  hie 
escape  out  of  the  caatle ;  bat  be  saya,  ^«t 
fearing  it  might  hasten  his  execution,  hia 
heart  failed  hiu).  It  ia  not  easy  to  conoeire 
how  this  can  be  reconciled  to  tbe  story  ef 
Monk's  letters.  Before  tbcy  came,  tbe  bishop 
tells  us  tbe  afQur  was  rery  doubtful,  add  in 
such  a  situation,  it  is  not  probable  tbe  marquis 
would  attempt  an  escape.  After  sentence  waa 
passed  he  neyer  was  in  the  castle,  aad  conse* 
ouentlv  could  bare  no  opportunity  of  escapii^ 
from  tnence.  It  is  however  true,  that  be  really 
intended  an  escape  from  tbe  castle,  and  waa 
once  in  complete  ais^uise  fi>r  that  purpose,,  but 
laid  aside  bia  design,  because  be  wouU  i^t  ^ 
desert  tbe  sentiments  which  be  bad  espousad- 
He  chose  rather  to  die  like  an  honest  raa&» 
than  to  draw  aa  imputation  of  guilt  upoii« 
bis  character  by  flifibt ;  hut  bia  conduct  wouU 
bare  been  absurd,  u  his  letters  to  Monk  bad 
proved  bim  abeidy  guilty,  or  even  if  be  knew 
such  letters  luid  been  in  Monk's  power.  The 
bishop  says  expressly,  that  the  marquis  wrote 
bis  letter  to  the  king  tbe  day  before  his  exe- 
cution ;  the  letter  itself  sbewa,  that  the  mar* 
quis  wrote  it  that  very  day.  It  aeems  tbeia- 
tore   possible,   that  bishop  bavinjB^  this   ac« 

tfraiB  saase  good  hand,  hi  his  epiaion; 

set  it  down  witbeat  ooaaidariag  it  very 
oanftdly.  IV.  We  have  many  thiaga  said  bj^ 
Ctoceadoa  aad  Behard  of  tbe  mavqais's  eev- 
respendsaoe  with  CrooMNdl  aad  air  Heary 
¥ane;  though  neither  have  ▼eaqbsafod  aa  any 
ptooft.  0a  «he  other  hand,  WbMaeke  and 
ether  <tnitaa  anihat  wte,  gieahiai  quite  aao« 


\ 


Digitized  by 


Qoo^z 


to  tlM  lortor,  or  sboold  be  fbroed  to  dMolfeniH 
nalb.  Mid  aoflfer  tbem  to  remtai  uopaiiined; 
mad  ffoe  loose  io  the  comwon  wealth,  iiy  wasU' 
iog&e  fmareopportimitie  of  leadiiig  «  juK 


powen.  He  pleailed,  that  he  complied  with' 
them  only,  and  made e  wery  wttoog  defence:*' 
hot  the  bishop  aava  that  Monk,  baTing  seveni 
letters  of  his,  which  fuUj  e|MW^  that  his  in- 
dinatioas  as  well  as  his  actions  were  with  the 
prevailiojf  party.;  he  sent  these  down,  which 
were  read  in  parliament,  and  by  this  breach  of 
prtvate  friendship  he  brought  the  mi^aifllothe 
Uock.  Now  to  this  I  say,  that  the  liet  caa- 
notbetmefbr  many  reasons :  i  shall  meotioo 
only  a  few.  First,  the  roarqau  in  his  defence 
comphins,  that  he  was  surprized  into  beisg 
present  at  Oliver's  proclamation  as  protectsr, 
by  general  Monk's  sending  for  him  to  the 
ooonctl,  without  letting  him  know  what  wis 
to  be  done.  Would  ne  hare  compfauned  of 
this,  and  have  passed  by  the  letters ;  or  would 
not  this  complamt  have  been  ridiculous  if  thete 
had  been  any  such  letters?  8econd,-^The 
marquis  died  with  an  appeal  to  God  for  tiie  ein- 
(«rity  oChis  deience,  and  wrote  a  letter  to  the 
king,  afficming  the  same  thing,  aeopy  of  which 
1  have  seen.  Would  so  wise  a  man,  as  the 
marquis  certainly  was,  have  done  this,  if,  as 
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sitiou  should  precUid  all  fiiture  probation,  then 
it  behiiofed  neeessarlte  to  Mlowe  that  either 
the  magistrat  should  be  forced  to>  leave  crymes 
undiscovered,  by  not  putting  persons  suspect 

ther  chlinicter,  and  represent  him  as  a  person 
always  suspected  and  dreaded.  We  have  of 
late  years  had  great  discoveries  made  of  the 
eortespohdence  under  Cromwell's  government ; 
all  which  dearly  proves  that  the  marquis  of 
Argyte  was  never  considered  b  any  other  light 
than  that  of  a  concealed  rovaliet,  as  his  son, 
the  lord  Lome,  was  a  dedared  one.  There 
is  a  letter  of  his  to  king  Charles  Q,  which  1 
have  seen,  and  is  now  in  print,  that  proves  he 
had  a  gveat  correspondence,  with  kmg  Charles 
1 ;  and  iu  which  he  tells  the  kinff ,  that  no 
body  could  restore  him  but  the  Pre&y  terians ; 
which  the  king  ailerwards  found  to  be  true. 
v.  lAstiy,  It  is  so  far  from  beiiie  a  fact, 
that  he  had  any  dose  connection  with  Monk 
in  the  management  of  affiurs,  while  he  go- 
verned Scotiattd,  that  I  am  able  to  prove  he  was . 
his  mortal  enemy,  and  represented  him  in  the 
hlackest  oobnrs  to  both  the- protectors.  He 
accused  him  to  Oliver  as  not  /deserving  tlie 
money  that  was  paid  hun  as  a  debt  for 
maintaining  the  Soots  troops  in  Ireland  upon 
the  credit  of  the  public  faith ;  and  the  ibllow- 
dly  shew,  that  he  did  not  con- 


ing letter,  will  fully 

aider  his  going  up  to  Richard's  parliament  as 
a  compliance  witn  that  ^vemment,  bnt  as  an 
endeavour  to  overturn  it.  This  letter  is  di- 
rected to  Thurloe,  and  runs  thus: 

*  M  V  Lord  ; 
*  My  ford  keeper  and  myself  have  done  our 

*  best  to  get  t)iose  men  chosen  you  have  wrote 

<  for  ;  but  my  lord  of  Argyle  and  some  others 
«  whom  my  l9rd  keeper  will  acquaint  you  with, 

*  hayc  cndeaxpored  all  they  can  to  get  all 
^  Scotch  men  chosen.    But,  I  doubt  not,  but 

<  there  will  be  three  chosen  of  those  five  you 

*  sent  the  niimes  of;  and  1  have  taken  care, 

*  that  as  many  as  come  out  of  this  country, 

*  shall  be  there  with  the  first :  and  if  the  wnts 

*  come  in  time,  which  t  hope  they  will,  they 

<  shall  foe  all  sent  to  Dr.  Clarges.  The  marquis 
'  of  Argfvle  himself  endeavours  to  he  chosen, 

*  notwithstandini;  he  is  sherifi*  of  Arsfyleshire ; 

*  neither  do  I  guess  he  will  do  his  highuess's 
■ '  interest  any  cfood ;  but  when  my  lord  keeper 

*  comes  up,  he  shall  acquaint  you  with  the 
'  business.    Which  is  all  at  present  from 

'  Your  k>rdhhip's  very  humble  •servant, 
'  George  Monck.' 
«  Dalkeithy  Dee.  30, 1058.' 

Ihm  Dr.  CampheWi  Unuof  the' Admirals. 

*'  Bnt  the  bidiop  is  not  oontent  with  barely 
characterizing  this  noble  person,  he  charges 
him  with  three  ghuing  crimes ;  which  as  diey 
relate- to  the  most  eminent  actions  of  his  hfe, 
ve  shall  briefly  consider.  The  first  is  the  mur- 
der of  the  marquis  of  Aigyle.  This  nobleman 
was  questioned  befere  the  parliament  of  Scot* 
land,  ior  ooncurriiig  with,  the  late  rebellwiis 


character.  He  n^  an  advocate  for  mercy  to 
the  regicidei  in  the. House  of  Lords;  he  wis 
silent  on  the  bench  at  the  Old  Bailey,  when 
commissioned  to  try  them ;  and,  which  is  mscb 
more  to  the  purpose,  he  saved  sir  Arthur  Has* 
lerig's  life  and  estate,  (the  bitterest  penonsl 
enemy  he  had  in  the  worid)  by  owning  a  pro- 
mise to  him,  which  some  say  he  never  made. 
This  seoBs  to  shew  him  of  no  betraying  spiiiL 
Fourth. — There  was  no  occasion  for  A^yie  to 
write  any  such  letters,  for  Monk  never  was  ia 
EnghuMl  after  Oliver  became  |nrotector;  audit 
is  l»rd  to  understand,  why  the  marquia.  should 
apply  to  him  in  Sootlanu,  when  he  could  lo 
easily  have  audieoce  of  Cromwell  in  London 
where  he  often  was,  Fifth.^But  the  thing 
is  now  out  of  doubt ;  for  by  the  'puhlicatiBB 
of  Thurbe's  papers  it  appears,  that  Honknever 
considered  the  marquis  m  this  Ugbt,  bnt  alwvjfs 
represented  him  as  a  teoret  friend  to  the  Imig 
and  an  active  enemy  to  the  prolector'i  govcn- 
ment." 

In-direct  and  complete  contradiction  to  all 
this.  Sir  George  Mackeccie,  who  had  been 
one  of  the  procurators  for  the  marquis  of  ir« 
gyle,  (see  the  Life  ojf  Sir  George  Maokenae 
prefixed  to  hb  Works)  expressly  says,  (Laws 
and  Customs  of  Scotland  in  Matten  Cnininslt 
Part  3,  Tit.  95.  S.  3.J|  "  The  marqnis  «< 
Allele  was  convicted  or  trei 
written  by  ■■■—  "-  — 
ten  being 

hokgrapb, ^-^^, ^ 

proved 'p$r  compaiatianett  Jitfnunwt'^whin 


ras  convicted  of  treasoa  uponMst 
y  him  to  general  Monk,  these  kt- 
g  only  snbaorihed  by  him  and  not 
h,  and  the  sufaecriptioft  having  been 
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afBiiMl  tfaeiB,  aad  coald  tlier  be  any 


ap  tMi  if  a  pecvoa  Mv  insteiitlie  teken  for 
buniiBga  toan,  Ihougli  he  theuM  ileny  (wheo 


it  was  neoasaar  la  diaeewrtfae  trutb  by  a  pre 
panitorietryain  aboofd  nolwithslandiiig  beeon- 
Tict,  npoa  a  clear  aod  palpable  probation,  of 

.which  no  man  alive  ooukl  doubt,  and  howe 
terrible  a  thing  would  it  be  to  the  common  in- 
terest of  that  iilace,  to  ae^  thia  man  who  had 
burnt  the  eapitell  city  of  the  Jcingdome,  efter 
the  aame  ooold  be  dearlie  proven  against  him, 
goingnp  and  down  at  his  libertie,  becanae  he 
hade  bem  ao  obdarat  a  raacall  as  to  have  deny- 
ed  a  palpable,  and  clear  tmth  wlien  he  was 
fotttothe  question,  Iherefer.  Wheraamany 
wicked  peraona,  might  and  would  be  tempted 
to  eacape^by  this  doctrine,  so  on  the  other  hand 
neither  the  common 'wealth,  in  general!,  nor 
any  honest  man  in  particubir,  could  anfier 

•  any  detriment  or  hurt  by  the  position,  laid  doun 
•by  his  m^eatieaadvocat,- which  aaaerts  only, 
that  no  man  cane  be  put  to  a  tryall,  efter  tortor 
upon  .  inditia  coujectur^  or  preaumptiona, 
wnich  hia'mi^eatiea  advocate  confesaei,  are 


were  very  hard  in  other  cases,  seeing  *  com- 
*  paratto  Uterarum*  is  but  a  pi'eaumption,  and 
mens  hands  are  ofttimes  and  easily  imitated, 
and  one  man's  writ  will  differ  from  itself  atae- 
vera]  oocaaiona." 

Mr.  Lain^,  who  had  in  his  History  noticed 
Ihis  transaction  before  the  publication  of  Mr. 
Rose's  work,  ob^rves  (4  Hist.  230)  <'  The  hu- 
mility of  William  was  desirous  rather  to  pre- 
vent than  fo  punti(h  their  designs  fthe  plots  of 
iSr  James  Montgomery  and  his  associates] 
and  there  are  few  examples  in  history  of  a 
plot  so  extensive,  detected  and  suppressed  with- 
out a  sin^e  execution."  '  And  he  concludes 
his  tenth  book  by  remarking,  <*  that  notwith- 
standing the  incessant  plots  and  conspiracies  of 
the  Jacobites,  and  the  jealous  fears  that  inva- 
mbly  render  new  govern  meats  rigid  and  crudf, 
'not  a  single  person  punislied  on  the  scaffold, 
nor  was  there  a  noble  fomily  in  Scotland  ruined 
by  forfeitures  during  his  lenient  reign." 
.  July  33, 1684.  The  following  act  of  council 
was  made,  *<  Whereas  the  boots  were  the  or- 
dinary way  to  expiscate  matters  relating  to 
the  government,  and  that  there  is  now  a  new 
iuvention  called  the  thumbkins,  which  will  be 
ycry  effectual  to  the  purpose  and  intent  fore- 
said, the  lords  of  his  majesty's  privy  council 
do  therefore  ordain,  that  when  any  person 
shall,  by  their  order,  be  put  to  the  torture,  the 
said  boots  and  thumbkins  both  be  applied  to 
tbero,  as  it  shall  be  Ibund  fit  and  convenient." 
S  Crookshanka's  History,  p.  297, 

At  the  time  of  the  Revolution,  the  meeting  of 
the  estates  of  the  ^ogdom  of  Scotland,  in  ueir 
Dedaratfon*  containing  the  Claim  of  Right,  and 
.theoffer  of  the  crown  to  their  majesties  king 
Wi&iam  and  queen  Mary  (act  13)  Bedare, 
'thntthe  uain^  of  .toftore  without  evidence,  or 
innpdinafy  cnmeSyia  oontrary  to  law* 


ftillieMirged  aadlakoi  off  by  a  preceding  tortor. 
But  tnia  will  be  a  verie  clearway,  Ijrkewayea 
to  encourage  a  man  to  confess  that  which  is 
the  tmth,  uid  no  more,  because  they  will  known 
that  though  they  should  deny  obstinatlie  on 
the  tortor,  ther  obatinacie  could  be  of  no  ad- 
vantage to  them,  nor  secure  them  against  a ' 
dear  subsequent  probation. 

Sdo.  His  majesty's  ad vocat  does  assert  that 
the  most  can  be  pleadit  in  law  up6n  that  ' 
ground,  is  that  no  man  be  tried  upon  the  prin- 
cipal and  chieff  ]>oynts  for  which  he  was  tor- 
lored.  But  so  it  is  that  the  pannall  was  never 
tortored  Upon  the  same  poynts  for  which  he  in 
nowe  lo  be  tryed,  for  he  was  then  only  tortored 
upon  hb  acecmion  to  the  king's  ezcommunica^ 
tion,  hia  oQireapondence  with  Cargill,  and  wilh  ^ 
the  rebella  in  Holland  and  Ireland,  and  his 
being  jn  aoceaaion  to  the  keeping  his  m^eatie 
out  of  the  proclamation,  and  abnaeing  Mr. 
Wdah  upon  that  account  Whereaa  he  ia  nowa 
only  to  be  tryed  for  hia  berog  in  armea  with 
the  rebella  at  Bothwdbridge,  Hamilton  mnuv.^ 
and  other  placea  in  and  awut  that  place,  and 
tyme,  which  are  pdnta  abaolutlie  different  from 
itieae  for  which  he  was  subjected  to  tortor. 

30.  All  that  cane  be  pleadit  in  such  a  case  ia 
that  wher  a  neraon  tortored  denya  upon  die 
tortor  he  ougut  not  thereafter  to  be  tryed  ear 
eoiem  capiu.  Because  ther  bv  a  denyall  h« 
deara  himaelf  and  the  judgea,  but  thia  pannall 
would  never  deny  upon  the  tortor  nor  acknow- 
ledge the  judjgea,  but  continued  in  ane  insuper* 
able  obatinacie. 

4to.  Ther  could  be  no  neoeasity  to  enmine 
the  pannall  upon  hia  acceasion  merdie  npon 
thia  rebellion  and  hia  bdng  at  Bothwellbridge, 
and  the  phu^ea  adjacent,  lecause  it  is  offered 
to  be  proven  that  previouslie  to  his  tortor  ho 
confest  hia  ciyme  dearlie  and  liquidlie. 

Sir  George  Loekhart  for  the  pannall  dnplya, 
that  the  d^ence  humUie  Qffieied  to  the  lords 
of  juaticiaiy  in  behalf  of  the  pannall  is  in  itself 
so  unanswerablie  foundit  upon  the  common 
lawe,  the  lawe  and  cnstome  of  nations,  and  the 
opinion  of  the  most  eminent  criminalists  extant 
and  the  practice  of  the  moat  fomona  tribunalla 
in  Europe,  that  it  neither  ia  nor  cane  be  deidit . 
by  the  pretencea  inaiated  on  in  the  redh|re  made 
be  hia  mij|eaties  advocat  to  the  said  democe,  for 
Iroo.  It  IS  not  controverted,  but  if  the  accuser 
in  a  criroinall  lybdl,  of  whatever  nature  or  pur- 
port the  same  be  of,  doe  only  make  use  of  a 
Iiresumptive  probation  without  subjecting. tha 
pannall  to  tortor,  the  lawe  in  that  case  oonai* 
de^  the  conoourse  of  adminicles  and  presump- 
tions adduced  be  the  accuser  and  offered  in  99^ 
half  of  the  pannall.  And  then  the  rule  in  lawa 
inaiated  on  by  my  lord  advocat  precedea  the 
*  presumptio  cedit  veritati'  according  to  the 
pregnanae  of  the  adminicles  or  presumptieoi 
urged  and  made  use  of  in  behalf  of  or  against  the 
pannall ;  but  when  the  aocnaar  in  criminaU  Ijm 
Dells,  not  tniating  to  any  probation  that  he  ia 
able  to  adduce  against  the  pannall,  does  reouare 
to  and  make  use  of  the  extmardinary 
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petest  or  the  furatwjtt-  «f  tke  McastlicNi  do% 
Ml  MMaet  the  pMUiil  t#  tlw  tortur,  Mr  i«ler- 
ivfote  miA  in  the  tortor  *  toper  ipto  criaioe  el 

•  <acl»^  priDcipiiie  but  o«ty  fas  kwy«rs  eKpKMe 
H)  « ff*  fiUeriore  verilMe  indigEMla  as  Mfer 

*  ■nndaloribw  el  ed^yMlorihiw  €il  moImAwi  wl 
« oirnmMtaatiieMieiimi  iiffivvwitihitt;*  m  thatt 
wmtt  IftWe  elldweilhet  ^die  Mrter  csmiel  opemt 
u  to  the  principal  fact  and  crime,  hccauau  as  M 
Ml  he  was  ael  mbyectod  to  te  tmtor ;  bat  that 
inm  not  at  all  oomeme  thepeyait  kt  qtwiikMiy 
is  reapeot  it  »  petilivelie  eiered  io  be  prona 
that  Ihia  pamall  ww  mri^eoted  te  the  Wlor, 
IMt  isffm  any  speciaN  ooppie  ef  panicidar  pi«<- 
munpaena  CTiibit  audi  Myrered  U  hka,  Mr 
iipcm  these  special  poynts  oondescendit  upon 
hiy  my  hNPd  advoeat,  but  wm  subjeoied  «o  a 
meet  ^lent  tortor  twice  Kpeiled  mjmr  4p» 
trnmm;  and  the  prnioipall  deeds  lybdled ; 
ftwl  pottioularlie  was  interrogvl  in  the  tottor  if 
he  was  Mt  presMt  wHh  the  i«hels  at  Bothw^  - 
iNidfe,  Hamiltoii,  asd  Glasffoivv,  and  the  ether 
^aoes  lybidit,  and  npoii  aU^ditoh  he  fraflered 
•nd  endttred  the  fioleMe  of  the  toftor  and  did 
IwwaytBB  adLBofiicdgv  these  erytMs,  sttd  what 
cisi  he  ttore  ohMrc  end  vBreaseMeiey  and  of 
Bieve  dan^rsua  ooosmemcfc  to  Uie  Kves  iC  his 
nsieilies  sti^cotty  than  Aial  peivons  loeiised  as 
tf  laity  eforymes  nay  in  the  fiiei  ftaee  he  siih* 
^eted  ^  way  efeiinpieeapistlion  mk  tryail) 
to  mdevfoe  lite  noeat  faerrible  ponie  and  vio* 
hmse  «f  tDilier,  ind  MlwiaistandMy  that  many 
4ynies  Ihtt  nen%en  nay  be  tome  nnd  hKxn^ 
m  disiffAMfe  «ll  ther  lives,  yea  aftd  «0cord- 
11^  toflie  Mren|i^n  or  wewnessof  ner  lenper 
my  ruM^ttie  hvEard  father  littt,  that  y««'tfie 
WMe  vsHMSs  BOlwMiilaBdiitf  df  tfier  w/tkn" 
wnf^  Meh  ane  eftlnMivnairy  violanee  ef  tdrtor, 
■hortt  wtiedeen  thcnscwei  fron  the  {Hkttfd 
siflhriifr  tryiH  os  to  these  ^oynes;  fcrifHiis 
deofrfne  he  omo  lind  dom  as  a  iftinAtUun  eC 
nWndlpmederhiMy  mAmA^iat%mm^ 
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ef  tovtor,  as  imdimm  MspktttnH  et  imtkganM  qnynes  shill  be  erir,  by  i 
eerite^esi,  in  which  tortor,  as  heioff  that  which 
the  lawe  looks  npon  to  he  r^tjiragiiiiy  and  by 
which  the  Innocent  is  as  oil  opprest  as  nooeney 
disoorered,  in  that  case  the  eomnon  prindpies 
of  Isfwe  and  the  customes  of  nations  haa  pro- 
oeedit  with  that  eqaaKtie  of  jnstioe,  that  as  in 
case  aoe  innocent  person  loroed  by  the  extra- 
ttitie  and  vkdenoe  of  the  ihrtor  to  confease  the 
^me  behoored  to,  be  condeased  upon  that 
eqntfessif^n,  so  the  paiitie  of  reason  and  the 
eqaahlie  of  justice  does  absoiatlie  raquyfe  thai 
if  the  person  suhjeoted  to  tortor  *  pelientiasua 
«  vioent  Tim  tornentoron  ahsolrendns  eat  mu 
*.8ekin  ab  instantia  aed  etkn  a  crittuie,' and  the 
ranson  is  neat  endent,  beoMoe  the  acosMr  br 
i«c«ntn|r  to  that  eitraoidinary  and  subsidiiffe 
remedie  of  tortor,  dees  place  the  whole  Tifor 
Md  effect  of  the  aMre  upon  what  shall  bo  the 
eihct  of  tiM  toTtor»  and  thal-whither  the  pensn 
M^ected  to  the  tortor  eonftsse  the  crime  and 
be  oondenned,  or  by  indumnr  the  Tiokboe  or 
taitar  purge  all  nan^  ^  ptobation  thni  wns 
oanpetent  against  hitn  as  to  the  said  eryne. 
Mo.  It  is  true  thoft  if  either  the  judge  oaoH 


pu 
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tne  eitfOfrdinnry  fiOisucB  of tNtor,  wUob  the 
laweioMoaaeaUoweahntasthe  kstssAei- 
tiMwHnarie  remudic,  and  in  iaiuidiBai,sa<  ayui 
the  issue  whereof  the  wheA  impsitef  die  tryail 
istodependaadbeddenaiaed.  Ycatoitarksr 
itself  or  so  extrmerdinar  anatmuasthteaHiaM 
and  policies  of  many  nations  does  refvobttiad 
does  not  at  alt  alhywe  the  use  of  tortor,  e?eaii 
the  last  teaiedie,  and  whereupon  parties  csaftW' 
mg  are  to  he  eondosined  or  dcayinf  to  be  at* 
^ytt,  bot-the  tow  and  euatomeortbasal  il 
other  nations  caanot  allowe  toilor  to  beasAi 
use  of  to  this  neaa  eihct,  IhatwheaptHi 
hate  underffOM  the  outmost  eatranane  asi 
violeneo  of  the  tartor  they  ara  sdU  lyiMe  n 
teder  enquyriea  and  tryatts  as  to  the  mk 
crynes« 

3^  Theris  m  shadowe  of  piejuiicetstbi 
publickinletc8t,orto  hia  ma^esliei  ialiN0t,aill 
th^hryall  and  puniahmeiit  of  otynss,  bseanN 
the  just  and  regulsr  war  of  proMors  is  foHii 
oomueteat,  fia.  That  hm  majeslias  oflkxM  bi* 
ibr  ^hey  brinf  pannalla  to  hryall  are  to  asetbar 
outmost  enquy rie  for  pfubahoa,  and  if  sftar  dl 
enouyrie  and  dUigenoe,  the  samen  cannot  be 
haMe,inaltrsciouscrynies,aoshas  theciyw 
of  tvoMon  ami  others,  trhioh  the  hvue  edb 
croSNaaeicspea,  ther  is  tken  plane  as  iis  hd 
rofiice  to  the  extiuordinairy  reaaedie  of  torta 
for  the  tryail  and  confiction  ofthoseaymii,>»* 
inoMoctm^.  <^eitt  proaesiui  tortor  is  nsdewe^^ 
be  tawe^  and  the  common  (qpinion  <^]awyap% 
and  the  cuatome  of  nations  putts  thai  moaaod 
and  weight  upon  such  ane  exttumdioanr  tio- 
Jonce  ana  fxtremitio,  that  it  ezdudoB  all  (Mr 
probation  ami  all  faider  enquyrie.  And  dai 
this  defence  is  no  groundless  assertioo,  bat  a 
reoeiv«d  and  owned  by  the  oainion  of  tbe 
greatest  criminalists  extant,  ana  the .  aradkci 
of  the  most  famous  tribunalls,  the  kadiof  jto* 
tidary  are  desyred  to  cast  their  eyes  usia 
Farin»  quest.  40.  in  that  title  ^  an  oonricts  did 

*  debc«t  torture  et  si  detur  super  toitarsai  ih- 

*  turn  conaerrentur  purgata  inditia  et  phBM 
'  probalious.'  Julius  Clanu,  quest,  id.  om. 
38.  Wher  he  ezpresslie  asserto  t^  i^  t^dor 
be  once  adhibit,  and  if  the  pannal  endure  da 
Ticdente  of  the  same,  he  does  purge  all  Jwy 
of  probation  competent   as  to  that  ciya^ 

*  quasi  puram  Teritatem  dixisoe  videatnr,'  Ml 
as  he  says  •  quod  oottmmniter  totds  moiidin 

*  ito  tenet  et  banc  esse  oommunem  <d»erf«otisa 
'  etiamsi  delictam  fuisaet  contra  ipsom  ph* 
'probatuM;*  and  that  upon  the  sounder  gitmhl 
and  reason,  that  it  wer  unjust  and  unreaionr 
ble,  that  after  pannabs  in  order  to  the  opb^ 
Hon  and  tryail  (rt'crymes  haderuM  the  basaii 
of  their  Hres,  and  at  best  had  ther  membat 
tome  lacerat  and  dismabled,  they  should  te 
again  eulgeoled  to  new  enqayrics  and  ttytP 
¥»  the  same  crymes,  and  dheirealber  aadof^ 
punishment,  trhich  would  be  to  suffer  douiw 
wr  the  some  cryne,  and  Ihe  same  opbdoa  • 
abmaosened  byGooDesHis,  cap.  l5.mW- 
tavaneoram,nam.S8:  and  ^boatttiteMi 
be  the  praetioe^te  wMeJvdioiMiei  «  ^ 
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the  sftid  liefence,  ani)  certinnlifftbe  case  here  is 
ib  fhre  stronger  termes,  the  pannftlM^ng:  sub- 
jected to  tOTtor  upon  the  fonmall  cryme,  and  air 
ihestqw  gradatfoDs  and  cireumstanoes  relatinflr 
thereto,  and  in  tfae'forsaid  ciise  the  pannaii 
being'  subjected  n  {km  a  spedall  point  of  proba- 
tion, Yiz.  ohe  Doming,  who  was  adduced 
against  him,'  whereas  iiere  ther  was  no  speciall ' 
coppie  of  any  particular  eTidenoes  or  pre- 
sumptions adduced  or  exhibit  to  the  pannall, 
bat  ne  indefinitlie  suhjeOted  and  intferragat  as 
to  the  cr^'meC  And  as  to  that  pretehce  ttiat 
the  pannaU  before  he  was  toitored  hade  con- 
fest  the  epyme,  as  to  himself,  ind  was  only ' 
tortored  as  to  his  aOcompHces  and  other  points 
not  nowe  insisted  on.  It  is  answered  it  does 
not  at  all  eleid  the  defence,  "but  resolves  in  a. 
denyall  thereof,  that  the  paHoall  was  not  sub- 
jected to  tortor  ¥o9  the  ci^^mes  and  fa<;ts  lybell- ' 
ed,  which  it  is  offered  to  be.proven  be  was,  and 
being  prOTC»i  injustice  he  ought  to  be  assolyied, 
and  as  there  is  no  suoh  pretendit  confession 
produced  in  writt  under  the  pannall's  hand,' 
which  tho  it  were  is  in  la  we  no  sufficient  pro- 
bation, as  being  hut  extrajudicial!,  and  cannot 
be  made  use  of  as  a  mean  of  probation  before 
the  inquest,  being  contrair  to  the  act  of  parlia- 
ment, so  tfaoug^h  tber  wer  a  confession  in  writt, 
if  the  partie  hade  been  subjected  to  the  tortOr 
upon  tbe  cnme  (which  is  impossibh^  to  believe 
that  ever  his  Majesties  Advocate  either  did  or 
would  suffer)  the  extremitie  and  violence  of  th# 
tortor  did  in  lawe  and  open  the  ffrounds  Ibnaid 
take  off  and  purge  all  manner  of  probation  ibr 
the  said  cry  me. 

2do.  It  neither  is  nor  cane  be  sustained,  with- 
out the  endangering  of  all  mens-  lives  that  the  ' 
depositions  of  witnesses  cane  be  made  use  of  to 

Jirove  pretendit  eoitfessioiM  whereupon  to  in* 
erre  pannaUs  guiltienes,  tbe  confessums  th^- 
selves  not  being  extant,  lyke  as  when  the  pan- 
naU was  desyred  to  subscrybe  a  paper  contain- 
ing bis  confession,  he  absolutlie  refused  the 
same,  so  that  the  said  pretendit .  coi^fession 
cane  never  be  obtrudit  nor  made  use  of . 

His  Majetiys  Advocate  to  lett  the  world  see 
the  gentle  government  they  are  under  in  this 
king^s  reigiie,  declares  that  he  will  not  insist 
upon  the  former  point  in  its  latitude,  though  he 
reserves  it  still  to  his  majestic  to  make  use  of^  * 
when  it  shall  be  necessar.  But  at  present  he 
declares  (off  consent)  that  it  shall  be  relevant 
for  the  pannall  to  prove  that  he  was  tortored 
upon  this  verie  point  by  command  of  the  privy 
council!,  and  Chat  this  point  of  his  being  at 
Bothwelbridge,  was  one  of  those  points  upon 
which  he  was  advertised,  that  he  was  to  be ,, 
subjected  to  the  tortor  and  for  rafusing  wherpf 
any  of  the  streaks  of  torture  was  given  him. 
And  for  verifieing  of  the  contrair  produces  the 
Commission  of  Privie  Oonncill  itself,  be  vertue 
whereof  he  was  tortured,  of  tbe  whilk  the  teuot 
follows: 

*  Edinburgh  the  sexteint  day  of  November 
*  1680.  The  torda  of  his  majesties  privie  coilin- 
<  oill  having  by  sererfl  clwr  tastimooiet  found 
.3D 


kinffdvveerapiiik,  asi  tWnkii  it  is  so  just  end 
inefrageUb,  dwrt  lie  adds  these  -werds  *  £t 
^  eerte  tstaro  seotantiam  el  conchnionem  sein- 

*  per  teem  legendoet  nunc  firmiterteneoliinda- 
( nteikttMtier  scrib^do  et  eb  eo  non  -esse  resi- 
«  dendem  in  jndicande  et  considendo,*  and  the 
Mmenis  alsoihe  opinioe  of  many  others^as 
Cerpse.  ifnest.  l«5  De  £ffectu  Torter«. 
Demadeeas  in  his  *  Pmx.  Remm  Crim.  cap. 

*  f9:  de  Confessione  Reoram  in  Tdrtora,'  and 
the  seme  aathors  doe  also  .cite'tbe  decisions  of 
the  most  famous  tribonalls  and  judicatories,  as 
io  tbe  same  povnts,  as  may  be  evident  upon 
perusall  thereul,  and  as  far  as  no  positive  taw 
end  act  of  parliament  in  this  kingdomefor  the 
dse  of  tortor  except  in  so  fare  as  it  is  fouudit 
upon  eustome  consonant  t^  the  laws  and  cus- 
tomes  of  other  nations,  and  to  the  principles  of 
the  common  lawe,  so  it  is  most  just  and  rea- 
sonable that  the  .effect  of  tortor  be  interpret  in 
this  kingdom  according , to  tbe  principles  of 
the  common  lawe  and  the  lawes  and  custoroes 
of  other  nations,  and  with  that  equalitie  of  jus - 
lice,  that  as  confessions  though  extorted  by  the 
violence  of  tortor  are  <  per  se^  sufficient  to  con* 
demne  without  any  other  probation,  so  the 
violence  and  extremitie  of  tortor  being  endured, 
lidoes  purge  and  take  off  all  other  manor  of 
probetion.  Lyke  as  the  eustome  of  this  nation 
IS  no  we^B  contrair ;  but  most  consonant  with 
the  principles  and  grounds  of  lawe  above  men- 
tioned, end  the  authoritie  of  lawyers  and  the 
prediGe  of  other  natione  in  all  oases  where  the 
pemiel  waeeubjeeted  to  tortor,  *  super  ipso  cri 

*  mittceiftetonrincipell,'  and  not  interrogat only 
as  ie  eztriniick  points,  as  is  evident  from  that 

1  ease  in  thejournalls  and  records  of  the 
wrt,  aenis  1689  and  1693,  of  Vohn 
Tosbech  who  was  persewed  as  guilty  of  sta- 
Cotorie  treason,  for  wilfull  tyre  raising  and 
benung*  the  house  of  Frendranght,  wherin 
tbe  paonell  being  subjected^  tortor  not  sim- 
plie  es  to  the  whole  matter  of  fact  as  it 
was  lybelled,  but  precislie  upon  this  individuall 
poynt,  if  he  entered  the  transe  and  vault,  of 
the  house  of  Frendraught,  with  a  lighted  candle 
in  his  hand,  about  ten  or  eleven  o'clock  at 
night,  befbr  the  house  was  burnt,  which  he 
denied,  and  being  subjected  to  tortor  and 
heiring>  endured  the  violence  thereof,  and  ther- 
efter  persewed  for  the  same  ciyme  at  the  in- 
stance of  sir  Thomas  Hope  his  noiajestie's  ad- 
vocate, and  the  said .  dt^fence  that  li^  was  sub- 
jected, and  hade  endured  the  extremitie  and 
vioknce  of  tortor  being  then  plead,  also  the 
kifiif's  advocet  did  urge  the  same  grounds 
nowe  insisted  on  by  my  kird  advoeat,  and  wer 
meat  pereroptorlie  urged  and  prest  to  proceed 
npon  pretence  of  a  newe  pit>bation,  etter  the 
osss  hede  long  dependit  from  August  tfllNo- 
veflEiber  and  from  then  to  Febraarjc^  and  the 
privie  ooonciU  adwised  with  the  said  defence 
albeit  itidid  not  conceme  the  wholl  points  and 
arevmstences  lybelled,  but  only  e  point  having 
Boe  atlenMicie  with-  tbe  cryme  itself. .  The 
jestiees  liier  they  hade  ruminated  end  long 
cMMMkarsd^  thcf  nnther  did  feor  could  rqieTl 

YOU  X. 
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that  they  have  rerie  good  rMton  to  bdei^ 
'  that  there  is  a  principle  of  martheriDg  hit 

*  ii?a)ettie,aDd  tho$e  under  him  f6r  doeing  hia 

*  majestiea  service,  and  a  design  ofsohvcrting 

*  the  gOTemmcnt,  both  of  church  and  state, 
'  intertained  and  car jed  on  by  the  Pbanaticks, 

<  und  particularly  by  Mr.  Donald  Cargyll,  Mr. 

<  Robert  Macouhair  and  other»  ther  coDDplicca, 

*  and  that  John  Spreull  and  Robert  Hamilton 

*  have  bein  in  accession  thereto.    They  or- 

<  daine  tbe  said  John  Spreoll  and  Robert  Ha- 

<  milton,  nowe  prisoners,  to  be  subjected  to  the 

*  torture  upon  such  interojg^tors  as  relate  to 

*  these  three  points,  to  which  they  have  eoed 

*  reason  to  believe  they  cane  give  much  ught 

*  and  discovery,  first,  by  what  rrason  and 
«  meanes  this  murthering  principle  is  taught  and 
« caryed  on,  who  wer  aeoessorie  to  the  con- 

*  trivance  of  murtheiing,  and  who  wer  to  be 

<  murtheredy  and  also  as  to  the  lord  St  Andrews 

*  murther. 

'  Sdo.  If  there  was  any  newe  rebellion  in- 

« tendit,  by  what  meanes  it  was  to  be  caryed  on, 

"  *  and  who  was  to  bring  home  the  armes,  or  if 

*  any  be  alreadie  brought,  or  to  be  brought,  and 
*.by  whom,  or  who  wer  4be  contrivers  and 
'  promoters  of  the  late  rebellion  at  Bothwe- 

*  bridge. 

.  *  3to.  Who  wer  ther  correspondents  abroad 

*  and  at  home,  part'lieat  London  or  else  wher, 
/and .what  they  knowe  of  bringing  home  or 
^  disperseinp^  seditious  books  or  pamphlets,  and 

'  auch  particular  interogators  as  relate  to  these 
'genera]l:-^and  the  saids  lords  doe  herdiy 

*  give  full  power  and  commission  to  the  earies 

*  of  Argyle,  Linlithgow,  Perth,  and  Queins- 

*  berie,  the  lords  Rossie,  Thesaurer ^^deput, 

<  Register,  Advocat,  Justice  Clerk,  Generall 
«  Palzall,  Coltntoun  and  Haddo,  to  call  the  saids 

*  John  Spreull  and  Robert  Hamilton,  and  to  ex- 

*  amine  them  in  the  torture  upon  the  intero- 

*  gaXoT»  forsaids,   and   such  other  particular 

*  |iarticular  interogators  as  tliev  shall  think  per- 

*  tinent  relating  to  the  IbrsaidB  genorall  heads, 
^  ^nd  10  report  to  the  council.    £xtract  by  me. 

*  Sic  subscribitur.  W.  Paterson/ 

^rQeorge  Lockhartj  for  the  pannall  du- 
py es,  that  the  pretence  insisted  on  m  the  replye 
IS  most  irrelevant,  and  ther  is  no  neeessitie  that 
the  pannal  should  offer  to  prove  any  suchquali- 
•lleatioos,  that  he  tras  interosnU  as  to  the  crymes, 
libelled  h^  the  authoritio  of  the  lords  of  privie 
councill,  it  beuig  sufficient  that  he  u  as  tortored 
by  a  committee,  appoynted  by, the  lords  of 
Arivieeouucill,  and  m  tlicr  presence  examined 
and  intenrogat  as  to  the  crymes  lybelled,  and 
^^nnall  was  not  in  the  least  to  examine  or 
consider  who  intenrogat  him,  ther  being  nothing 
more  ordinary  then  that  either  tbe  president  of 
tbecoancfU  or  any  other  oouncelor  present,  will 
fnterrogat,and  no  la  we  ever  requyred  more  then 
lliat  the^mnnall  was  de  facto  interogat  upon 
the  crvmc^s  nowe  lybelled,  as  t))e  pannall  was, 
and  which  is  offered  to  be  proven,  and  it  wer 
to  chaitte  the  commitie  with  the  danger  of  un-  • 
just  and  arUtrarie  and  illegall  prueedor,  faautfer  ^ 


orallowtbe  pannal  to  be  inteirogifc  iq^  any 
point  that  was  not  wamotable,  wheiessthe 
pannall  was  not  only  intenrogat  upon  thecrysMs 
I vbelM,  but  alto  the  samen  wer  maiked  tad 
drawn  np  as  his  preteodit  confession,  and  tbe 
samen  offered  to  bun  which  he  reTiiied;  tod 
the  pannall's  procurators  oppose  the  councitt'ii 
coro^iission,  which  oontainesliot  only  tbe  pir-> 
ticular  interrogators,  bat  also  a  geoertll,  sad 
ordains  him  to  be  examined  not  only  ts  to  psr- 
ticular  mterrogaton,  but  also  m  to  what  rsMM 
to  the  generall. 

ThB  iNTERIiOCirrOR. 

The  Lords  Justice  Generall,  Justice  Cletk, 
and  Commissioners  of  Justiciarie,  having  ooa- 
sidered  the  dittay  and  debate,  they  fi^  the 
dittay  relevant,'  and  remitts  the  same  to  the 
knowledge  of  the  assize,  and  repells  tbe  de- 
fence foundit  upon  the  tortor,  in  respect  the 
commission  of  tne  nrivie  councill  did  not  war- 
rand  the  pannall  to  nave  been  putt  to  tbe  ques- 
tion upon  any  of  the  erymes  mentioned  in  tbe 
dittay. 

The  lords  continue  this  action  and  cause  tUl 
Monday  next,  and  ordaine  the  witnesses  sod 
assizers  to  attend,  ilk  person  under  the  pain  sf 
two  hundred  merks. 


Curia  Jdsticurxji,  S.  D.  N.  Regis  tenta  ia 
Prsetorio  Burgi  de  Edinburgh,  deamo 
tertaodie  Mensis  Jnnii  1681,  per  hoMRa* 
biles  viros  Wiliehnum  Comilem  de 
Queensberrie,  Justiciarinro  Oeneralam, 
Kitchardum  Maitland,  de  Duddop,  Jasd- 
ciari«  Clericum,  Robertum  Donimom  de 
Nairn,  Dominos  Jacobum  Foulis  da  Cal- 
lingtoun,- Davidem  BaHbnr  de  Foirct, 
]>avidem  Falconer  deNewtouo,  et  Ra- 
gemm  Hoge  de  HareaiHS,  'Cominis* 
Sonarios  Justiciarifle  didi  S.  D.  N.  Regis* 

Curia  legitime  affinnatn. 

Jntran 

John  Spreull,  Apotliecarie, 

Robert  Ferguson^  of  Letterpin,— Prisoners. 

Indyted  and  aecused  ibr  the  ciymes  of  tret* 
son  and  rebellion  mentioned  in  the  dittay. 

Ferutcer. — His  majesty's  Advocate. 
FrocurcUori.^^  Ui  ante. 

Mr.  Walter  Pringle,  advocate,  as  PhNsmttor 
for  John  Spreuli,  tl^  pannall,  alleadges  that  it 
is  humblie  oonoeaved,  that  notwittiatanding 


of  the  Interioqntor  and  Commission  prodoosa, 
the  defence  ought  to  bb  snstained,  and  tbe  pan* 
nail  takes  instrunMnts  upon  production  or  tbf 
conmission,  and  oontendit,  that  albeit  ther  bade 
bein  such  a  commission  granted  ;  the  com- 
mitti>e  bade  thereby  ase  clear  and  eridnt 
power  to  intenogat  the  pannall  upon  the 
crymes  lybelled.  In  suae  iare,  as  by  the  le- 
coind  generall.  interrogatar,  the  commitiie  is 
expreMtie-impowired  to  intewngat  tbe  panneDf 
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tmken  sway  ii«r  redarg^ued  by  any  probatiott  of 
wliat  was  argued,  debated,  or  rerbttlhe  coDchidit 
in  eomiGiU,  aod  the  tame  answer  is  repeited 
to'Kbe  argueing^  and  d^iateine  in  the  com* 
mittie  and  intiniatioa  made  totne  paqnall,  be* 
cause  the  oommissioo  of  its  own  nature  beario|f* 
a  gmeral  clause,  the  commitde  might  aigua 
and  imimat  and  <  ex  po!»t  facto'  alter  tber  opi- 
Qterroffat,  and  it  is  ane  unanswerabla 
tioo,  that  the  oonimittie's  proeedor 


m  tbesawwda,  vis.  By  wImid,  and  wh0  wer 
the  eoMtriverB  and  prometera  of  the  late  re- 
beWQnatBetkwelbndge.  And  by  thethird 
article  of  the  nid  oommiasioD,  at  the  end 
tJimofthey  are  eoqiraMlie  impowered,  to  eza- 
atae  him  m  the  tortor,  upon  the  foresaids  in- 
temgators,  and  each  other  particular  inter- 
vegalm  as  they  ahaQ  think  pertineDt  relating 
to  the  foresaida  general!  heads,  from  whiali 
it  appears  moat  endentlie,  that  the  oommis- 
aioB  m  as  ample  and  expreaac,  as  that  they 
nwlit  have interrogat  himif  hewasatBoth- 
wobridee,  or  a  contriver,  or  promoter  of  the 
said  Hmllion,  that  being  a  most  pertinent  in- 
terogator,  and  relating  to  the  foresaid  generall, 
and  the  pannall  snbrames,  that  he  was  ac- 
cordinfflie  interogat  thereupon,  and  offers  to 
prove  It 

'  lUr.  David  Thorts  ftrder  adds.  That  by  the 
aaid  oommissiutt,  the  committie  were  appoynt- 
cd  sole  judges  of  the  pertinencie  of  the  other 
interoffators,  to  be  proposed  to  the  pannall, 
and  the  said  cooumttie.  having  iudged  the 
aamen  pertinent  and  propounded  the  same, 
and  he  having  answered  in  the  tortor  theranent, 
and  denyed  ue  samen,  his  denyall  most  ab- 
solve him,  ^nd  the  committie  are  only  aaawer- 
able  lor  propounding  thereof,  in  caaeit  shall 
be  found  to  liave  Min  ane  interrogator,  not 
.  allowed  by  the  commission,  which  is  impos- 
sible it  can  be. 

Hm  Majesties  Attvoeate  o^ffum^  the  Interlo- 
qoelor,  and  commission  which  beany  no  power 
to  examine  him  upon  his  own  being  ther.  And 
in  fortification  ot  the  commission  offers  po- 
sitivlie  to  prove,  Tliat  it  was  expresstie  argued 
and  eonclndit  in  council!  (in  contemplation  of 
Hm  debate)  that  he  should  not  be  mtdhigat 
upon  His  own  acceanon  to  Bothwelbridg^  and 
that,  the  first  thing  waa  done  in  the  committie, 
waa  againe  to  conclude  be  unanimona  consent 
that  he  should  not  be  interrogat,  upon  his  own 
bong  in  the  rebelli<Hi  Mimplkitery  which  is  now 
the  only  thing  insisted  on,  and  this  intimat  to 
him  tuoitie  several!  tymes,  so  that  tho  ther 
weraany  thmg  debatable  in  the  generall,  as 
il  isnot,  this  tdces  it  off. 

8hr  George  LKkkart  oppons  the  commission, 
whereopon  the  pannall  uoea  again,  and  again, 
teke  instruments  and  protests,  it  may  lye  and 
nmaine  in  the  clerk's  bands :  and  pommisstons 
vrhenipon  so  bye  and  important  efiects  have 
IbUewed  as  the  tortor  of  a  person,  ought  not  to 
he  anlyeet,  *  ex  poet  facto,'  to  grloaaea  andinter- 
fgatatieoa,  the  commission  being  aa  ckar  as 
turn  be,  tfiatit  eontaines  a  generall  warrant  in 
the  woiiIb  abevementioned :   and  as  for  these 


the  eontrairwas  resolved  and 
csttdodit,  in  privie  conndll,  and  in  the  com- 
anttee,  and  intimai  to  the  pannall,  the  alleedg- 
enoa  ia  no  ways  relevant  becaase  whatever  was 
debated  or  ar>gaed  in  privie  oooncill,  in  law, 
•  tantmn  oreditnr  ex  jndioe  quantum  apparet 
^exaetis,'  and  the  eenmissiott  being  under 
thadttkefprivia  cevMiU's  handi  it  oaniiothe 


ex  post  facto'  alter  ther  opi- 
int( 
demonstration, 

was  so  in  resiiect  it  is  positivelie  offered  to  be 
proven  that  the  pannall  was  subjected  to  tortor, 
upon  the  ground  that  he  refused  to  eigue  the 
oonfeasion,  as  it  was  drawn  up  and  o&red  to 
him,  and  that  the  confession  wLich  was  offered 
did  bear,  amonsst  other  articles,  ane  answer  aa 
alleadged,  made  be  the  panne!  to  the  intero^- 
tor,  tutchin^  his  own  accession  to  the  rebeUH>n, 
and  eertainlie  it  passes  all  naturall  understand- 
ing if  tliis  doe  not  evince  that  the  pannall  waa 
intemjgat  tutching  his  accession,  and  that  the 
committie  approved  the  same,  and  that  it 
was  drawen  up  as  an  article  in  his  alleadg^ 
confession,  so  that  the  defence  upon  the  tortor, 
neither  is  nor  can  be  eleidit  upon  pretence  of 
the  said  i 


The  Lords  Justice  Generall,  Justice  Clerk 
and  Commissioners  of  Justidarie,  having  con- 
sidered this  with  the  former  debate,  they  find 
no  newe  matter  alleadged  for  the  pannell,  and 
therfor  adbers  to  ther  former  interlocjuitor,  and. 
reroitts  the  dittay  to  the  knowledge  of  the  as- 
syse  as  formerlie. 

ASSISA. 

John  Trotter,  merchant. 
John  Brown,  merchant. 
James  Nicolson,  merchant 
John  Morale,  armourer. 
William  Bannatyne,  wreiter. 
Francis  Brown,  vintiner. 
Jolm  Lawe,  goldsmith.^ 
ChaHes  Robertson,  vintiner. 
David  Lindesay ,  Isle  balyie. 
William  Louder,  turner. 
Alexander  Reid,  goldamith. 
James  Middleloun,  armourer. 
David  Robertson,  vintiner. 
William  Steinson,  late  bailie. 
Alexander  Abercromlne,  vmtiner. 

The  Assyse  lawfuUie  swome ;  no  objection  in 
the  contrair : 

Robert  Ferguton  of  Letterpine  conicases  he 
was  in  armea  with  the  rebells  at  Bothwel-bridge 
in  June  1079,  and  acknowledges  that  it  was  a 
rebellion,  and  comes  in  the  king's  witt  and 
tbrowes  himself  on  his  mcrcie,  and  begs  par- 
don, and  is  content  to  take  tlie  bond*  never  to 

*  Concerning  this  bond,  Wodrow,  after  re* 
lating  the  removal  to  Edinbursh  of  tlie  pri- 
soners taken  at  and  after  the  a&ir  at  Botbwel, 
wiiteathua: 

<»  After  the  priaonera  were  thus  lodged  in 
the  Grayfriara  church -yard,  the  oounci!  met 
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rvtie  ID  armes  agaLiist  th^  king  nor  Xus  a«iUio- 
ritie,  and  bas  reaounced  and  is  conteut  to  re- 
Bounce  bis  estate  io  tbe  ling's  favours. 

Sic  subtcribUur^       R.  Ferguson^ 


His  Majesties  Advocate  for  Probatioue  against 
John  Spreulf  adduced, 

.  John  Layngy  Cbirurgeon,  inHamittoun,  ag^ 
tweatie  seven  years,  purged  of  partiail  oouneili, 


sereral  times  wbile  the  duke  of  Monmouth 
was  in  the  city,  and  then  moderate  measures 
were  pursued.  After  several  meetings,  it  was 
agreed  u{)on,  that  a  bond  should  be  offered  to 
aH  the  prisoners  in  the  church -yard,  upon  the 
fltgningr  of  which  they  were  to  be  set  at  liberty. 
Yet  I  find  it  noticed,  that  agood  many  of  them 
liad  not  the  offer  of  it  at  ^first,  the  managers 
resolving  that  some  hundreds  of  them  should 
be  sent  to  the  plantations,  as  they  gave  out,  to 
satisfy  tbe  king  in  this  matter.  But  I  have 
reason  to  tliink  the  king  would  have  been  very 
4asy  in  this ;  and  (he  reserve  was  rather  to 
satisfy  themselves,  and  the  cruel  disposition 
of  too  many  of  the  clergy.  We  have  seen 
that  trans|K>rtation  was  first  proposed  by  the 
council 

"  What  I  riaeet  with  in  the  Council  Begiater 
aato  this  bond,  is,  July  4,  before  the  duke  went 
off:  *  The  lords  of  his  majesty's  privy  council, 
'^ in  obedience  to  his  majesty's  letter,  of  the 

*  date  June  29,  (inserted  before  App.  N'^dl), 
'•otdam  snob  of  the  prisoners  as  were  taken  in 

*  the  rebellion,  (except  tbe  ministers,  heritors 
*■  and  ringleaders,  who  are  to  be  prosecuted  by 

*  the' justices  and  others;  ttf  be  sent  to  the  plan- 

*  tations,  to  the  number  of  three  or  four  nun- 
<  dred,  conform  to  the  list  brought  in  by  the 

*  committee,  and  to  be  ap proven  by  the  coon- 

*  cil)  to  be  set  at  liberty  upon  their  enacting 

*  themselves,  not  to  take  arms  against  his  ma- 

*  jesty  or  his  authority  ;  and  appoint  the  clerks 

*  of  council  to  see  the  said  prisoners  enact  them- 

*  selves,  and  to  iniimutc  to  them,  that  if  they, 

*  or  any  of  them  shall  hereafter  be  in  arms  at 

*  field- conventicles,  the  persons  ^o  taken.shall 

*  forfeit  the  benefit  of  his  majesty's  indemnity,. 

*  and  thereupon,  to  dismiss  them  ;  and  appomt 

*  one  of  the  baifies  of  Edinburgh  to  attenci.' 

**  Thus  this  matter  stood  as  it  was  6rst  or- 
dered. This  bond  was  extended  and  put  in 
form :  and  F  have  seen  two  copies  of  a  bond 
pressed  after  Bothwel ;  the  one  hath  a  plain 
i*elation  to  the  indemnity,  and  I  suppose  was 
what  was  made  use  of  up  and  down  the  coun- 
try ;  and  the  other  I  take  to  be  tiiat  which  was 
offered  to  the  prisoner's.  It  may  not  be  unfit 
to  insert  them  both  here,  beittg  but  short.  The 
first  runs  thus:  ^ 

*  1  being  satisfied  with  bis  majesty's 

f  Act  of  Indemnity,  dated  the  27th  of  July 

*  last,  and  enacting  myself  to  the  effect  under- 
'  written ;  therefore  I  bindt  oblige,  and  enact 

*  myself,  that  I  shall  not  hereafter  take  up 
^'arms  against  his  majesty,  or  his  authority. 

*  As  witness  mty  hand,  ^c'    - 

**The  other  j  Bond,  which,  I  suppose,  wjut 


solemnUe  swonie,  and  «xaiinoed,depaMi,  diat 
iu  ^u  mopth  of  JttD^  id79»  tbepawU  antfor 
tbe  depooeat  to  the  h^use  of  one  David  .MsT't 
shall  in  Hamilton,  aboutfitting  of  aooompts  be^ 
twixt  them,  tbe  paunali,  John  Spre^ll,  and  tha 
deponent,  having  trj^sted  to  meit  at  fiamilteiwi, 
about  that  ty  me  betbr  he  vrenX  to  Irebod  for 
clearing  thereof;  that  tber  being  some  coafa* 
sion  in  the  accompts  be  reason  of  tome  pay- 
offered  to  tlie  prisoners  at  Euinburgb,  was  to 
the  same  purpose ;  but  a  little  ada[£ed  loUwk. 
circumstances,  and  follows : 

'  I  being  apprehended  for  beiag  at 

'  the  late  r^llion ;  and  whereas  the  ioids  oC 

*  his  majesty's  privy  council,  in  pursuance  oC 
*"  his  majesty 's  command,  (lave  ordained  meio h^ 
'  set  at  hbeity,  I  enacting  myself  to  tbe  e&aci 

*  underwritten:  therefore!  bind, oblige, and eo-' 

*  act  myself  in  the  books  of  the  privy  council,^ 
'  that  hereafter  I  shall  not  lake  up  arms,  with- 

*  out  or  against  his  majesty,  or  bis  authority. 

*  As  wimess  my  hand,  &c.' 

^«  The  exact  numbers  of  such  who  took  tlm 
bond,  and  of  those  who  refused  it,  I  «aoBOt 
pretend  to  give  ;  it  is  certain  the  most  part  by 
far  fell  in  with  it :  and  I  find  it  said,  that  many 
of  these  who  signed  the  bond  did  it  under  the 
thoughts,  that  Uieir  rising  was  not  asaima  hii' 
majesty's  authority,  and  consequeally  that  it 
did  not  bind  them  up  from  any  suoh  appear- 
ance, when  occasion  offered  again.  1  fiod* 
about  four  hundred  ^ntinued  in  the  church- 
yard, a3  refusers,  though*  as  hath  been  biotedr 
many  of  them  had  not  the  bond  in  their  ofitf 
at  first,  the  rest,  it  seems,  either  suiMcribed 
the  bond,  or  were  silent  when  notan  s^edit 
for  them,  which  was  reckoned  enojugh  vhwt 
they  could  not  write ;  and  so  ihey  W£K  dis- 
missed. 

*'  3utthen  as  to  the  persons  thus  liberatel^i 
the  council's  order,  we  must  not  think  their 
sufferings  were  at  an  end;  some  instaaceito> 
the  contrary  have  been  already  giv^n.  The 
most  part  of  them  were  tosseq  and  harass* 
upon  their  return  to  their  houses,  for  no  otlier 
reason  than  their hein^  at  Bothwel,  as  |ike»na 
their  friends  and  relations  U|jon  ih^ir^oW?*^ 
yea,  their  neighbours,  and  such  as  dealt  with 
them,  were  dressed  for  con\>ecse  and  oo9- 
muning  with  them.  They  bad  op  j^9m&^f^ 
them ;  and  though  tbe  council  had  done  *»» 
them,  the  anny  had  not ;  and  thqpi^  «»de  ]m 
w  no  distinction  betwixt  suoli  99>  ^  ^ 
taken,  and  were  liberate,  and  .tUoafe  V^^  ^^ 
not  been  taken. 

"  And  it  deserves  our  remark  further,  fh» 
both  the  prisoners  now  dismissed,  and  iu^5 
otlters  who  had  escaped  from  ftoth^el,  jdW 
the  first  brush  was  over  this  year,  rrtMcae4  ^ 
their  houses  and  possessions,  and,  the<e  ba«f 
no  sentence  against  them,  they  resorted  WWJ^ 
to  Kirk  and  market,  fairs,  aA4  <>^^  P^W? 
places  ;  yea,  some,  of  them  wcee  P|^*J?T 
public  empbymenta,  .a$  fioouratort,  ff^ 
and  sheriff-clerks  ii^  court«.  %*•  qwW  *•* 
bu^  walkotbe  x»Q$t  i;Rudooi  indf*****"' 
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iMDt  m«4e  to  John  SpreoU's  wyff,  be  gav^  Jobs 
Spreall  some  mopey ,  and  det&yed  the  fitting  "of 
tMT  Moouoirtill  auoUier  tyme.  Deponettbai 
immediftUie  he  sawje  John  Bpreull  tfdce  hone 
aiid  ryd  away,  and  that  he  bade  hubters  and 
pistoUa,  and  that  be  i-ode  towards  bis  own 
■oiue  at  Olaagowe.  Deponea  diat  be  uaed  to 
aee  the  paonait  oh  tymai  b^ur  ihe  rabelbon, 
rvAiag  with  bnisters  and  piqtolls.  Depona  that 
the  aoume  which  he  gAve  him  was  within 
twenUe  pounds  Scotts.  Depone  thei*  wa»  no  per? 
ppoincoinpany  with  them  when  this  past  but 
^ems^lf  eatwo.  Depons,  that  David  Marshall  in 
wbofe  house  h^was,  wasootout  at  tbe  rebellion. 
Papons  he  .does  not  remember  whither  he  sawe 
a  nail  pilion  behind  him  or  not.  Depons  that  the 
paanall  hade  said  to  the  deponent^tbathe  hade 
fooie  straight  from  Ireland,  and  that  be  was 
going  for  Cplasgowe.  Being  inieragat  iftber 
pastaoy  iliscourse  betwixt  Uifc  paBaD  and  him, 
aneot  the  rebellion  and  rebetia  who  wer  in 
annes  then,  depons  tber  past  nothing  betwixt 
.tbem  theranent  as  be  remembers ;  depons  that 
this  was  the  tyrae*  when  the  rebells.wer  at  and 
about  Uamihonn,  and  that  the  deponent  was 

tisfied,  that  either  they  were  not  at  Bothwel, 
or,  if  they  were^  the  fi;overnment  was  fully 
recoociled  to  them.  Yet,  in  the  year  168ii, 
and  afterwaixls,  when  the  matter  of  reset  and 
eoDFeme  was  .pushed  as  criminal,  not  only  with 
iotercommuaed  persons  and  (ngitlves,  but  such 
ss  were  held  and  repute  to  ha?e  been  in  the  rev 
bdlioa,  though  no  sentence  had  ertr  past  upon 
them,  multitudes  were  brought  to  trouble,  and 
erery  body  was  open  to  it ;  and  some,  as  we 
may  hear,  were  condemned  precisely  upon 
metandoooverse. 

'*  Of  these  four  huudi-ed  who  remained  in 
this  incloBure,  it  was  reckoned  about  a  hundred 
gnt  out,  someone  way,  some  another,  without 
any  dire^  4sompliance.  Divers  had  interest 
nude  for  tbem  by  tbeir  friends  among  the 
eounsellera.  Some,  by  cKmJbing  over  the  waUs 
of  the  church-yard  with  the  hazard  of  their 
lives,  and  others  by  changing  their  clfithes  in 
the  night  time,  and,  especialiy  after  their  huts 
trere  p^it  up,  got  out  in  womens  clothes. 
.  **  A  great  deal  of  pains  was  taken  upon  such 
vbo  rejmaioed,  bv  those  a^  Edtuburgb,  who 
ware  of  opinion  the  iwnd  might  be  subscribed 
without  sin ;  but  very  hcile  ground  was  gained. 
They  began  now  to  be  imired  toAheir.hard- 
.ships,  and,  hy  their  mutual  converaatioo,  they 
itz^ogthened  and  heightened  one  another's 
icruplea  anent  the  bond,  and  their  spirits  be- 
came more  and  more  iK>wred  by  the  severities 
they -were  imder  ;  and  many  turned  peremp- 
Isry  against  all  lerms  with  their  prosecutors. 
The  bwMi  ^as  once  and  again  offered  to  thcm^ 
law,  I  believe,  without  exception,  when  the 
offnrera  were  ^nfiy  much  assured  few  of  them 
W9M  t^  it ;  yea,  they  had  frequent  abrms, 
e^ery  wtek,  that  the  coubeii  would  put  them 
aUlo  duatb.  Bat  as  their  troubles  grear,  so 
did  Ibeir  firfnnete  9ad  resolutian. 

**  Wi»U&  the^isflnttrSMntuime  thus  at  Edin- 


owing  the  panna]]  mote  nooey^  and  thia  wm 
abiMit  eiffht  dayea  before  Botowdbridge,  uai 
depona  that  he  did  not  see  the  pannail  m  oom« 
pany  with  aay  of  tha  rebells,  the  time  of  the  re« 
belkon.  And  this  is  the  truth  as  he  shall  ans^frar 
to  God. 

Sic  iubteribUurf        Jo.  XiAno. 

Mr.  Walter  Pringle  objects  ajg;ainst  Daarid 
Caldwell  that  he  cannot  be  admitted  a  witnca 
against  the  pannaO,  becaoae  it  is  ofiered  to  ba 
proven,  that  since  the  pannail  was  cited  upon 
this  lybell,  be  has  bein  examined  and  deponed 
upon  oath  upon  ^e  contents  of  the  lybell,  and 
ndther  by  the  lawa  of  this  nor  any  otheriyitioB, 
cane  any  oravious  inquisition  be  taken  in  exa^ 
mining  or  witneasMS  against  pannalls,  after  a 
ariminal  persuit  is  liaised  and  the  pannail  >oited. 

Sur  George  Lockkart  adds,  that  the  objection 
is  most  relevant  and  of  most  extraordinary  im- 
portance as  to  the  lives  of  the  people,  that  pan- 
nails  eAer  they  are  accv^^,  the  witnyss  cannot 
be  adduced  nor  swome  against  tbem,  but  ia 
judgement  and  in  pi^esence  of  the  pannail  and 
inqneist ;  and  the  reason  is  most  evident,  be* 

burgh,  the  managers  send  directions  through 
the  west  and  south  to  the  persons  underwritten^ ' 
to  offer  the  bond  to  such  as  had  been  in  the 
rising,  and  were  not  heritors  or  ministers,  and 
a  power  to  enquire  after  others  The  peiaooa 
thus  impowf^ed  were,  the  lord  CoUingtouii 
fortbesliire  of  Edinburgh,  the  earl  of  Win- 
touu  for  Haddingtouo,  the  earl  of  Linlithgow 
for  Liolithgow,  Uie  inarqtiis  of  Montrose  for 
PerUi,  tlie  earl  of  Roxburprh  for  Roxbuivh,  the 
laird  of  Hayjiing  for  Selkirk,  the  earl  oi  Carn- 
watb  for  Lanerk,  the  earl  of  Qoeenaberry  for 
Duiniries,  tlie  earl  of  Glenc^iim  for  Air,  th« 
earl  of  Wigtoun  for  Dumbartoun,  the  earl  of 
Nithsdale  for  Kirkcudbright,  sir  William  Murw 
ray  of  Stenhope  for  Peebles,  earl  of  Mar  ibr 
Stirling,  lord  Boss  for  Renfrew,  the  earl  of 
Hume  for  Berwick.  Those  persons,  in  a  latter 
from  the  council,  Jul^  17,  have  the  following 
directions   and   powers  given    them,    '  That 

<  whereas  his  majoAty,  by  his  letter  June  39, 

<  hath  ordered,  6cc.  as  above,  the  council  im- 
«  powers  them  to  call  before  them  such  who 

<  were  in  the  rebellion,  and  are  not  Imrkars, 

<  ministers,  or  rmgleaders,  whether  it  be  thoast 
(  w^  were  not  apprehended,  or,  being  appre- 
^  bended,  have  escaped,  and  hare  not  taken 

<  the  bond,  and  to  oner  it  to  tiiem,  and  upon 
Mheir  signing  it  to  dismiss  them,  certifying* 
« them,  that  if  ibey  shall  heneai'ter  be  in  arm^» 
(  or  at  field-con  veoticles,  they  shall  forieit  tba 
(  beoefit  of  the  king's  iadeimiity  ;  that,  in  case 
«  of  mlosal  to  aipn  the  bond,  their  persons  b» 
'  aecurod  in  prison.     Furlher,  they  are  im- 

<  powered  to  inform  theuisidves  what  heri^rsy 
*  ring-leaders,  and  ministeis  within  iheir  afaira, 

<  were  ui  the  rebellion,  or  did  contnbiite  to  the 
V  fending  out  of  persons  thereunto,  and  to  seiaM 
'  afed  imprison  tbem,  and  witli  all  diligence-m. 
*■  pott  their  names  to  the  oooocii.' " 

I  2Wodrow,  70* 
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the  pannftll,  *  in  mnni  aetoj>iiejudiciali'  [  tbelieilj^  and  the  adfocat  dedtrai  he  makes 
''*'**''  no  useofanycyfUieprevioasdepontiDOs. 

Sir  George  Lockhart  repljea  that  the  nhjee- 
tion  made  affainest  the  intneyas,  ii  in  itself 
most  jnat,  and  foundit  apon  the  solid  and  clesr 
groonds  of  lawe  and  reason,  for  aHieit  '  in  hi- 
^  dicio  inqoisitiQnis,*  befor  a  perwrn  be  cited  as 
{^ilty  of  a  oryme  ther  is  plaoe  in  order  to  the 
information  or  the  judge,  or  of  his  nuyealiai 
advocat,  to  take  tryail  and  to  bear  the  decfai- 
ration  of  wttneysses  to  this  effect  to  grant  Wir*  / 
rand  either  for  the  apprehending  or  citing  of 
crimuialls  aeoordin|p  to  the  importance  of  the 
cryroe,  yet  *  in  jtidicio  aeoosationis\  and  cAer 
a  partielies  gott  his  indytment,  and  is  cited  to 
answer,  ther  cane  be  no  prooedor  made  in  thsl 
proces,  but  where  the  paitie  is  present.  And 
It  is  not  of  the  least  weight  tbat  the  adrocat 
declares  that  be  does  not  make  nse  of  the  de|Kh 
sitions  of  the  witneyss  alreadie  taken  becauis 
they  ahreadie  attained  ane  e0ect  prejadictall  to 
the  pannall  which  is  to  limit  and  pradeteitDiot 
them,  so  that  they  cane  depone  upon  no  point 
nor  circnmstance  contrair  to  what  they  Mfe 
alreadie  deponed  widiout  hazard  of  being  iafu 
raons,  and  peijured,  and  the  lawes  and  cui- 
tomes  of  all  nations  is  so  tender  as  to  this  poyot, 
that  witneysses  cannot  he  so  much  as  en- 
mined,  and  ther  depositions  taken, '  ad  fatanm 
'  rei  memoriam,'*  and  much  lease  fSlet  the 
intentiog  of  a  criminall  prooea,  whcmpoo  the 
pannall  is  cited,  and  tlie  lawe  upon  the  aarae 
consideration  requyres  to  the  end  that  the  wit* 
neyss  may  depone  nothiufl^  hot  troth,  thatthcy 
should  be  examined,  and  depone  in  nreseoce 
of  the  ponnall,f  and  confronted  with  him  and 


ihat  concerns  his  lyff,  is  to  be  confronted  with 
the  wytnesses,  and  they  to  he  interogat  upon 
the  mutuall  interoffators  of  the  jpannall,  and 
any  other  points  which  may  tend  to  clear  his 
innocence,  and  not  the  witneyss  predetermined 
by  deposition^  upon  oath  without  the  presence 
of  the  pannall,  which  in  lawe  is  proditio  testi- 
nnmit,  and,  not  to  insist  upon  any  unnecessary 
debate,  this  was  so  found  and  determined  the 
eight  of  January  1672,  in  the  case  of  the  pre- 
sent justice  geueral,  and  the  Johnstouns  of 
Earshage,  aiM  sererall  tymes  sensy  ue,  and  it  is 
ftrder  i3dit,  that  as  this  is  unoontraverted  lawe, 
fo  my  lord  adfOcat  in  his  own  treatise  of  Cri- 
Biinails  doth  sett  down  the  forsaid  decision, 
and  dotb  assert  the  same  not  only  to  be  his  oyrn 
onmion,  but  ane  uncontraverted  principle  to  be 
oboerved  by  the  justice  court  in  all  tyme  ther* 
cfter. 


His  lfa;et<iei  Advocat  alleadges  tbat  jmNiiVio 
Uitmonii  repmbat  by  lawe  is  that  which  is 
Mltrtmie,  but  not  that  which  is  taken  by  the 
au^oritie  of  a  judge,  as  to  which  ther  cane  be 
so  prejudice  to  the  pannall  nor  presumption  of 
fraud,  malice,  or  designe,  and  it  is  necessary 
in  many  cases,  espedallie  in  that  of  rebellion, 
the  horror  and  aspersion  wherof  hes  allowed 
'  many  things  to  be  done,  which  are  not  other- 
wayes  alh^ed,  as  tbat  soctt  crtniiiiif,  and  other 
persons  exceptionable  may  be  receaved,  and  the 
particular  reason  why  it  is  neceysar  is  to  the 
end  that  it  may  be  known  what  wimeysses  are 
fo  be  secured,  who  otberwayes  would  not  come. 
Lykeas  efter  solemne  debate  this  was  express- 
lie  repelled  in  March  last  in  the  verie  case  of 
this  rebellion,  and  being  fullie  debate  in  coun- 
eill,  the  justices  themseiTes  wer  commandit  to 
examine  and  did  accordinglie  examine,  and  as 
ther  is  no  hazard  upon  tl^  one  syd,  so  ther 
BUgiitbe  great  hazard  to  the  commonwealth 
upon  the  other,  since  this  tendit  verie  much  to 
elear  what  is  the  true  probation,  for  cane  ther 
be  any  danger  in  receaving  them  upon  oath 
whatever  may  be  otherwa>s,  for  if  tbey  be  bo- 
nest  witneysses  they  will  ftepone  nothing  con- 
trair  to  truth  being  upon  oath,  and  the  act  of 
parliament  appoynts  tbat  the  probation  that  is 
to  make  against  the  pannall  be  led  in  bis  pre- 
sence, and  the  advocat  confesses  that  depositions 
taken  upon  oath  without  his  presence  canncj|  be 
repeited,  nor  should  the  justices  take  notice  of 
ttiem,  and  the  reason  the  act  of  parliament  ap* 
poynts  that  the  witness  should  be  receaved  m 
ttie  pannairs  presence,  is  to  the  end  that  thepan- 
aall  may  clear  the  judges  by  farder  intero^a- 
topB,  which  that  previous  tryall  does  not  hin- 
der, not  being  to  be  foundit  on,  and  so  ei\et  the 
lybell  is  given  ther  cane  no  tarder  be  done  be 
way  of  inquisition,  for  farder  burdening  of  the 
pannall,  yet  for  clearing  what  witnesses  are  to 
ie  secured  for  fear  they  abstract  themselves  lor 
being  in  the  same  cryme,  which  is  in  this  case, 
they  may  be  examined,  or  otberwayes  the 
eouncill  would  be  forced  to  secure  hundrethsof 
witnesses,  whieh  would  be  most  iQCODTenient  for 


*  *<  Witnesses  are  sometimes  received  *  in 

*  criminalibus  ad  foturam  rd  memoriam,'  for 
the  defender,  b|it  never  for  the  accuser,  sad 
tbat  because  the  accuser  might  blame  bi«sdl 
for  not  pursuing  sooner,  which  is  not  in 
the  defender's  power,  and  *  testibns  non  tcs- 
*tnnoniis  creditor,'  whereas  depoeitioBs,  <  ad 

*  futuram  rei  ikiemoriam,*  are  only  taiimonk : 
And  yet  with  us  the  justices  sometimes  dedare 
in  court,  when  they  continue  diets^  tbat  tbey 
will  receive  the  depositioos  of  witnesses  t»  ly 
m  rttentii;  but  tnis  form  is  not  allowable  in 
my  opuiion,  except  both  parties  consent,  be- 
cause ny  act  of  parliament  all  probation  sboald 
be  led  in  presence  of  the  assize."  Mackcngt, 
part  S,  tit.  121,  sei.  17. 

f  "  Witnesses  must  in  our  law  be  reoctted 
in  presence  of  the  pannel  and  assize,  and  tbat 
the  pannePsjiresence  may  overaw  the  depoocr^ 
sod  that  the  assize  may  judge  by  the  depo- 
nent's countenance,  jpestnres,  and  assmaace^ 
how  for  he  sbonkl  be  believed ;  and  advocalM 
are  to  be  present,  that  th^  may  mterrasata 
uponemergents:  And  this  is  mudi  justerMi 
the  laws  of  other  nations  are,  who  alk»w  acj- 


ther  advocate  nor  parhr  to  be 

«« ''^Gomes,  'de  BeHet  cap. 


the  witnesses  depone." ,  ^^ 

1.  num.  65.  And  m  this  also  we  agree  wim 
the  civil  law,  L.  Cnstodeaa,  ff.  depuU.  jadi* 
ciis.'*^   MadkeDsie, parts. tit. «C»,ie0bl6- 


Digitized  by 


Googk 


STATE  TRIALS,  S3  Chaues  11.  le^U-^Spreutt ^d  Ferguson.       [782 

Sir  George  LocMari  takes  instrnmenU  tliat 
it  18  acknowledged  thaC  the  witotm  tiras  ia  th* 
rebeUion  and  hea  taken  the  bond. 
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itnaneabsdate  inTasion  aHo^her,  ineonsiB- 
tent  with  (be  act  of  parlianient,  to  pretend  that 
wker  the  10  act  ii.  pari,  kingf  James  6.  does  in 
positive  termes  requyre  that  the  whoH  proces 
and  probation  should  be  used  befor  the  assyse 
ia  presence  of  the  partie  accused  and  his  pro- 
cnralors,  that  the  said  act  may  be  tlios  evadit 
and  rendered  itlasone,  that  the  witneyss  may 
be  swome  and  examined ;  the  pannaH  not  beinff 
present  and  the  same  ^'itoeyss  againe  reputed, 
efter  they  are  conclodit  by  the  first  examina- 
tion, which  is  not  to  interprett  the  act  of  par- 
liament, but  absolutelie  to  subvert  it,*  and  the 
lords  of  justiciary  are  desyred  to  consider  of 
what  dangeroua  consequence  this  wer  to  all 
mens  Urea  and  ibrtnns,  and  tlie  pannall  repeatts 
thelbrmerpractiquesa^d  thelawesand  customes 
of  nations  and  the  opinion  of  fill  crimmalists  as 
to  thffi  point:  And  as  to  the  pretence  that  the 
eantrair  was  deaydit  in  March  last,  in  a  persuit 
against  the  Cledesdale  heritors.  It  is  answered 
the  pretence  is  srronndlesse,  and  it  is  confident- 
■fie  alleadgfed,  that  since  the  fundation  of  this 
court,  ther  was  never  a  witnes  examined  efter 
aecosalion  ufkin  oath,  the  pannall  being  absent, 
and  nev^er  any  advocat  did  desyre  or  attendpt  it, 
and  it  is  downriffht  contrair  to  the  act  of  par- 
liament, and  all  that  was  done  in  the  first  caae 
was  only  the  naked  examination  of  the  wit- 
neysa,  not  upon  oath,  and  to  oonvince  the  lords 
that  this  ia  consonant  to  all  the  lawes  in  the 
worUl ;  and  that  ther  is  no  exception,  except  in 
the  speciall  case  wher  pannalls  are  conturoa- 
ckmaiie  absent,  and  doe  not  appear  upon  cita- 
liay,  and  even  in  that  case  ther  cane  be  no  far- 
&r  prooedor  made,  not  so  mnch  as  to  examine 
witoeyases  to  Ive  in  retentU,  except  in  the  case 
of  oppen  rebellion  and  public  sedition.  And 
tliAt  be  ▼irtne  of  a  late  act  of  parliament,'before 
^vfaich  the  witneysses  could  not  have  been  exa- 
ismed  lao  moeh  as  in  that  case. 

The  Jjords  Justice  Clerk  and  Commissioners 
of  Justiciary  repeU  the  objection  foundit  upon 
the  depositions  taken,  be  onler  of  council,  in 
respect  they  dqe  not  aJlowe  his  majesties  adro- 
cat  to  adduce  these  depositions  against  the 
puiBall  as  ane  probation,  and  ordaines  the  wit- 
neyas  to  be  neceaved. 

'  Kr  Gterge  Idtekhart  takes  instruments  that 
it  is  aeknovnedffed  that  ther  wer  other  deposi- 
tionstsflcen  of  &e  pannars  witneysses  without 
bis  presence. 

Mr.  Walter  PringU  objects  against  the  said 
DaTid  Caldwell,  tliat  he  cannot  be  receaved  a 
witnes  because  he  is  iocim  criminis.f 

•The  Lards  repeD  the  objection  in  respect  he 
hes  taken  the  bond  ap]M>ynted  by  his  majesties 
itidsuiuitie,  and  that  it  is  m  the  cryme  of  treason 
thift  be  ia  cited  to  be  a  witnes. 


*  See  also  Mackenzie's  Works,  Vol.  2,  p. 
SM.. 

f  As  to  5ocu  Crminis,  see  Mackenzie,  Part 
S.  Tit  96,  sec.  10,  and  Hume's  Commentaries, 
tap.  15, 15.  tol.  S^pp.  175,  «ir, 
3 


Probation. 

DavidCeldmeilf* in  Monkland,  aged  SO  rears, 
married,  solemnhe  sworne  and  purged  or  par- 

***  IntheTrialofSprenlfortreason,  June  19, 
1681,  it  was  strenuously  objected  by  sir  George 
Ldckhart  for  the  pannel  that  David  Caldwell 
could  not  be  admitted  a  witness,  haidng, 
since  his  citation,  been  examined  on  oath  res- 
pecting the  contents  of  the  libel.  The  eonit 
repelira  the  olgection,  *  ut  respect  they  do  not 
allow  his  majestie's  advocat  to  adduce  these  de- 
positions against  the  pannel  as  ane  probation.' 
But  the  decisMns  of  this  period  in  trial  forstatw 
crimes  are  no  authority."  2  'Hume's  Commen- 
taries, p.  188,  Note  1. 

The  same  author,  in  another  part  of  hit 
work,  (vol.  1.  p.  ISO)  thus  writes  of  the  pre- 
vious examinations  or  precognitions,  as  the^ 
are  called  in  the  law  of  SootUnd.  <<  The  en* 
tire  care  of  oonduoting  these  etiqniriet,  has 
now  devolve  on  the  sheriffii,  justices  of  peaoe^ 
and  odier  inferior  judges;  a  great  improve* 
ment  certainly  of  our  more  ancient  practice, 
in  which  it  was  nowise  uncommon  fora pre- 
cognition to  be  taken  at  mstance  of  the  lord  ad* 
vocat  or  his  deputies,  before  the  supreme  judgea 
themselves,  or  someof  their  niimber,  who  were 
afterwards  to  sit  in  the  trial.  And  indeed, 
Msckenzie,  in  his  Observations  on  the  Statutes^ 
baa  taken  nottoe  of  a  letter  fVoro  the  king  to  the 
court  in  1683,  wherein  he  particularly  directs 
them  to  observe  this  practice  in  caaeof  treason, 
at  toy  time  when  that  privy  council  shall  de- 
sire It.  Nay,  sometimes,  the  evidence  in  the 
trial,  was  nothing  more  than  a  simple  adher- 
ence to  those  previous  testimonies,  not  u«DOm-  • 
monly  taken  upon  oath,  which  seeop  to  have 
been  produced  and  read  over  to  the  witnesws, 
in  presence  of  the  same  judges  who  had  before 
examined  them.  Thus  m  the  trial  of  Oeoige 
Graham  and  Elizabeth  Ramsav,  Not.  11, 
1663,  for  theft,  three  witnesses  adhere  to  their 
depontions,  taken  by  the  justice^put^  on  the 
80ih  September  preceding,  and  whereof  the 
tenor  isinserted  in  the  record.  The  eridenoe 
is  chiefly  of  the  same  sort,  in  the  trial  of  Muir 
of  Caldwall,  and  others,  August  16, 1667,  for 
treason  ;  as  also  in  that  of  William  Barday, 
Not.  12, 1668,  for  murder.  A  sttH  more  sui- 
gular  course  of  inquiry,  is  that  which  was  held 
after  the  comnlencement  of  process.  Nov.  14, 
1679,  in  the  case  of  Tnllock,  Martm,  and  otbeia, 
accusedVrape.  <  The  si^id  day  the  lord  jus- 
tice-general made  report  to  the  remnant  lords, 
that  according^  to  the  recommendation  mada 
be  their  lordships  to  him  upon  the  10th  instant, 
he  hade^xarained  parties  and  witnesses  in  the 
afiair  above-mentioned,  an4  found  the  complaint 
altogether  groundless  and  mahtious.  The  lords 
therefore  deserted,  and  be  their  presents  deseM, 
the  dyet  stmpliciter,  and  discharge  all  new 
letters  to  be  raised,  or  dittay  to  be  taken  up 
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tiall  council,  depoBs,  b«  thynks  he  nwe  the 
pannall  John  Spreull,  ryding  in  armi  half  a 
myle  fi^m  tiainiltoMni  upon  tbe  high  way,  on 
the  Fryday  befor  tbe  detate  of  tlie  rebells  at 
Both  welbndge,  and  that  he  saire  some  men  with 
them,  but  does  not  fcoowe  if  they  wer  rebells. 
Denons  he  waa  within  thebreiMiih  of  this  house 
to  llie  pannall  when  be  sawe  him,  and  that  he 
•awe  some  of  them  have  armes,  and  depons, 
he  nerer  sawe  JohnSprcull  befor.  De{ions,that 
the  pannall,  and  these  that  wer  in  company 
with  him,  wer  half  a  m^le  distant  from  the 
hodieof  the, rebells;  Being  interogat  if  the 
MinnaU  was  reput  one  of  the  rebells ;  depons, 
.pe  docs  not  knowe  if  he  was  reput  as  one  of 
them,  being  interrogat  if  John  %reull  not  be- 
ing reput  oue  of  tbe  rebells,  why  he  and  those 
rebells  who  wer  with  him  did  not  apprehend 
him  then.  Depons.  he  was  not  in  a  capacitie. 
Depones  that  he  mett  the  pannall  in  the  high 
way;  and  parted  with  him  at  Moderwell,  half 
a  myle  from  Hamiltoun  in  the  way  towards 
Edinburgh,  which  is  within  half  a  myle  to  tbe 
place  wlier  the  corps  of  ane  of  the  rejiells, 
who  was  killed  by  his  nuyesties  forces  lay,  to 
whose  buriall  tbe  deponent  was  going,  and  de- 
poos,  thi^t  Moderwell  was  iiv  his  road  to  the 
said  buriaU,  and  deponsibe  never  sawe  tbe  pan- 
•all  skipe,  till  he  saw  him  in  the  castle  of 
Edinboi^h,  and  depons,  that  be  thinks  the 
pannall  is  the  man  he  sawe  then,  depons  he 
spoke  to  the  pannall  at  that  tyme,  about  tbe 
drought  and  aeepness  of  the  watter,  and  of 
1^  o&er  matter,  depone  he  did  not  kaowe  any 
of  the  persons,  who  wer  lydiug  with  -  John 
SpreoU  at  that  ^me,  except  on  man  whom  he 
sawe  severall  tj^mes  therafier  ryding  throwe 
llamilteun  Muir,  with  tbe  rebells,  who  was 
ealled  on  Russill,  in  tbe  parish  of  Monkland, 
and  that  he  sawe  the  same  Russill  in  company 
with  the  rebells  befor ;  and,  this  is  the  truth, 
as  he  shall  answer  to  God« 

Sic  SubtdriUtur,        David  Caudwsll. 

.  Jame$  Hamiltoun^  in  Hamiltoun,  called 
Jfepot,  aged  40  years,  unmarried,  purged  and 
swofne.  Depoiis  he  sawe  John  8preuil,  the  pan- 
nall goeing  single  alone  throwe  Hamiltoun, 
towards  James  Mortoun,  appotbecary,  his 
shope,  with  a  sword  about  him,  andtber  wasno 
person  speaking  with  him,  and  this  was  four 
or  five  dayes  before  tbe  deiate  at  B<ithwel- 
bridge,  and  depons,  that  at  that  ^me  ther  wer 
a  great  many  of  tbe  rebells  withm  the  toun  of 
Hamiltoun,  and  that  he  did  not  hear  tbe  pan- 
nail  to  be  repot  on  of  them,  at  that  tyme,  de- 
pons that  the  rebells  wer  goemg  up  and  down 
HamiNoun,  lyke  a  iaire,  but  he  did  not  hear, 
nw  see  tbe  pannaU  speak  to  any  of  them, 
dqionee  that  dureing  aU  the  tyme  of  the  rebel- 

a^nst  the  defenders  for  the  crymeaabove  ape  - 
ctfied  in  time  coming.'  Certainly, '  in  every 
point  of  y'lewy  it  is  matter,  and  more  suitable, 
that  the  jud^,  like  the  assize,  shoukl  enter  on 
the  trial,  without  any  previoui  knowledge  or 
inf  renieii  of  the  capt." 


lion,  he  did  sep  doq  useing  or  wearisg  worn 
on  the  streets  of  Hamiltoun,  when  therebeli 
wer  ther,  but  those  that  he  saspeded  to  be  rfr> 
bells.  Depons  he  has  seen  some  persons  at  Us 
owne  house  the  time  of  the  rebeUicui,  whs 
hade  cloath  bags  behind  tbem  and  swords  about 
them,  whom  he  convoyed  out  of  tbe  toon  Is 
the  foord,  and  who  did  n(»t  converse  with  aor 
of  the  rebells,  and  this  is  the  truth  as  he  ibia 
answer  to  God. 

Sic  Subscrihiiur, .      Jaues  Hamiltom. 

Jamet  Mdlar  in  Milrohaugh  aged  S5  yetn^ 
unmaiTied,  purged  and  sworoe,  depons  be 
sawe  on  who  was  designed  Jithn  SpreuH  ryd* 
ing  d^  Hamiltoun  Muir,  iu  June  167d,  aad 
that  he  was  within  a  verie  little  distaDcefrom 
hitn,  and  that  he  sawe  him  ryding  upoo  a  i^y 
horse  with  armes  up  to  the  rebells ;  and  that 
be  thinks  this  pannall  is  like  him,  and  resem- 
bles the  man  that  was  deseed  to  him  to  be 
John  SpreuU,  but  dare  not  positivlie  depone 
that  this  pannall  is  that  man  who  was  so  de- 
signed to  him,  nor  dare  he  depone  positirdie 
that  it  is  not ;  he  depons  that  be, never  heard 
that  Jobn  Spreull  tne  pannall,  was  amoagit 
the  rebeUs  e^W  that,  and  this  is  tbe  tnitb.ai 
he  shall  answer  to  Gpd. 

Sic  Sub$cribitur.        James  Moua. 

.  John  Spreull,  wreitter,  in  Glasgowe,  aged 
^7  years,  unmaried,  purged  and  swome,  do* 
pons.  That  the  deponept  being  with  a  COO' 
pany  of  the  rebells  about  twentie  or  threttie,  bt 
roett  thQ  pannall  in  a  road  about  half  a  myle 
eastward  frcm  the  Haggs,  about  four  or  fyve 
dayes  befor  the  break  at  Bothwelbridge,  oa 
horseback,  with  another  ryding  with  him,  aad 
koowes  not  whitber  they  hade  armes  or  not,  nor 
what  collor  tbe  pannaU's  horse  was ;  depoai 
that  he  himself  hade  made  use  of  two  honei 
the  tyme  of  tbe  rebellion,  whereof  one  wis 
brown,  and  another  giniy :  depons  be  did  not 
see  the  pannall,  at  Hamiltoun  muir  nor  Ha- 
miltoun in  company  with  the  rebells,  nor  any 
other  place,  to  the' best  of  tbe  deponent's  me- 
morie,  and  being  interogat,  if  the  pannaU  wai 
repute,  by  any  of  the  rebells,  or  by  bim,  to  be 
one  of  ther  number,  depons  be  cannot  re^ 
mendier  ;  and  being  interogat,  when  be  pat 
away  the  gray  hprse,  depones  be  thiobs  it 
was  some  fewe  days  befor  the  break,  and  tbiakf 
it  was  four  or  five  dayes,  but  cannot  be  p06i« 
tiye;  depones  that  the  deponent  himself  bsde 
a  perriwig,  the  collor  of  bis  owne  baire,  and 
Kghter,  and  depones  that  the  pannall,  tbe  tyme 
foresaid,  that  he  mett  bim,  hade  no  perriwi^t 
but  his  own  haire  ;  and  this  is  tbe  truth,  ^  "^ 
shall  answer  to  God. 

Sic  Subscribitvr.        Jo.  Sprsou^ 

John  Airdj  merchant,  in  Glasgow,  aged  S6 
years,  mi|rried,  purged  and  sworne,  d^n** 
That  to  the  best  of  his  knowledge,  on  the  Toes* 
day,  befor  tbe  defi^te  at  Bcmiwel-bridger  be 
sawe  John  Spreull,  tlie  pannall,  in  eoaipcny 
with  Air.  John  Welsh  and  a  i 
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piivie  oounoill,  caiuM>t  be  repeitted  as  onj 
uieao  of  probatioD  in  this  process ;  ^^  be* 
cause  the  jtannall  bein^  able  to  wreitt,  ther  is 
DO  subscnbed  coufession  produced  under  bis 
hand,  but  on  the  contj-air  a  coppie  of  a  pre- 
teodit  confession  beings  drawn  up  and  ex  incon- 
tinent e  offered  to  the  pannall,  be  did  imme- 
diatelie  disowne,  disclaim  and  reject  the  sam^. 

2do.  In  the  case  of  all  judiciall  confessioos 
wher  the  pannalts  are  not  able  to  wreitt,  it  is 
the  irrerragable  ouinion  of  lawyers  that  the 
confession  should  oe  immediately  drawn'  up 
and  signed  by  the  clerk  of  court,  and  ac- 
quiesced to  by  the  panoall,  but  it  is  most  ua* 
warrantable  .to  pretend  that  the  terms  of  pre- 
tendit  confession  expostfacto^  and  etler  a  V^f^^ 
intervall  of  tyme,  cane  be  proven  by  the  depo- 
sitions of  an3r  lyitneysses  of  what  qualitie,  re- 
puUtion  or  integritie  wbatsomever ;  and  the 
reason  of  la^e  is  roost  evident,  because  a  con- 
fession being  of  so  great  importance  as  to  men's 
Uves  and  fortuns,  witneysses  may  mistake  at  to 
the  tenor,  and  context  and  sense,  and  the  way 
and  manor  of  expression,  all  which  mar  make 
a  great  difference  and  alteration  as  to  the  true 
sense  and  import  of  such  confessions,  and  tber 
.cannot  be  a  preparative  of  more  dangerous 
consequence  tnen  to  lay  such  fundations  thai 
depositions  of  witneysses  should  be  taken  to 
make  up  pretsndit  confessions  ex  poU  facfo^ 
and  efter  ane  interval!  qf  tyme. 

3".  The  said  preiendit  confession,  though  it 
wer  produced  under  the  pannall's  hand,  yet  it 
cane  make  no  laith  as  being  a  confession  extia- 
judiciall  and  not  taken  coram  competentejudke 
as  to  the  proces,  and  thn  crymes  and  sncli 
extrajudicial!  confessions,  even  tho  consist- 
ing in  wreitting  and  taken  incontinent,  are  in 


/mtrooinewi^lun  the  deponent's  owne  house, 
jn  Qlafljgowe,  the  deponept  having  lifted  the 
jfijedk  and  looked  in,  and  this  is  the  troth,  as  he 
shall  answer  tp  God« 

SicSubtQrHniur^  Jo.  A  if  D. 

George  Peirt,  Cordener,  in  Glasgowe,  aged 
84  years,  maried,  purged  and  swome,  depons, 
he  sawe  a  person,  who  was  designed  to  him 
to  be  John  Bpreull,  ryding  in  Hamiltoun  muir, 
on  a  bay  horse,  with  a  velvet  cape  and  a  cloack, 
and  that  be  was  rydin?  alone,  but  knows  not, 
if  it  was  John  Spreutt,  the  pannall,  or  John 
Spreull,  Mr.  John  Sprenll's  son,  knowes  not  if 
he  bade  armes  or  not,  and  that  he  heard  it  said 
that  John  Spreull,  the  pannall,  was  amongst 
the  rebdis,  and  this  is  the  trnth,  as  he  shall 
ansvrer  to  God. 

Sic  Subtcribitur^        Gborgb  Piers. 

John  SpreuUy  wreitter,  in  Glasgowe,  l>eiog 
re-examined,  depons,  it  was  abl^kbatt  that 
he  bade,  when  he  was  with  the  rebells,  on 
Haaiiltoun  muir,  and  that  be  bade  a  black  hatt 
all  the  tyme  of  the  rebellion. 

Sic  Subscribitur^  J  o.  Spreu  ll. 

Charles  Mawatt,  appothecary  in  Glasgowe, 
aged  40  years,  maried,  pureed  and  swome, 
depones  he  sawe  John  Spreull,  the  pannall,  at 
Kilmarnock,  in  a  chainge  house  in  June  1G79, 
and  that  he  said  he  was  newe  come  from  Ire- 
land, and  he  craved  of  the  deponent  ane  ac- 
compt  he  was  resting  him,  and  that  the  other 
John  Spreull  was  repnt  to  have  bein  in  the 
rebellion. 

Sic  Subtcribiturj        Ch.  Mowatt. 

JamcM  Mortflun^  appothecary,  in  Hamiltoun, 
and  aged  SO  years,  maried,  purged  and  swome, 
depons,  That  John  Spreull,  the  pannall,  came 
in  to  the  deponent's  snope,  in  Hamiltoun,  the 
tyme  of  the  rebellion,  and  craved  him  money, 
M  hade  no  armes,  and  the  deponent  trysted 
Inm  another  tyme  to  g^t  his  money ;  depons 
tiie  lebells  yr^r  in  the  toun  of  Hamiltoun  the 
tyme  the  pannall  came  to  his  shope,  and  that 
be  took  a  bbtnk  bond  from  him  for  his  money, 
as  be  hade  dona  be<br ;  and  this  is  the  truth  as 
be  shall  answer  to  God. 

Sic  SubscrUnturf        Ja.  Mtrtovn. 

Dr.  Thomas  AUtoun,  doctor  of  medicine, 
aged  26  years,  maried,  purged  and  sworn,  de- 
aons  he  never  sawe  the  patinal!  befor  he  sawe 
him  in  the  pannall,  nor  beard  that  he  was  out 
at  the  rebellion  befor  he  was  questioned  upon 
tbe  lybell ;  and  this  is  trath  as  he  shall  an- 
swer to  God. 

Sic  Subtcribitur^       Tao.  Alstoun; 

His  Mi^eMtieU  Advocate  in  farder  probation, 
adduced  the  confesaion  mentioned  in  the  de- 
bite,  alleadeed  emmitted  be  the  pannall  in 
fmmifi  of  the  lords  of  privie  couneiU. 

Sir  C«arg#  Jjockhart^  for  the  pannall,  al- 
Jsady,  .Xkat  any  pretemlit  confession  which  ) 
-bioflMijes^'ofldvocatalleadges  was  emmitted 
by  the  pannall  l^fiir  the.  lorn  of  his  miyestie'if  | 
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lawe  revocable  *etfidem  non  facit  in  prooessu 
'  criminal!.'  And  wberin  all  lawe  is  so  clear 
and  positive  that  it  is  but  reputed  ane  extnjn- 
diciall  confession  tho  token  ajudict  competente^ 
if  it  is  not  pro  tribuhalcy  as  may  appear  by 
Mathews  page  370,  in  that  title  <  de  oomessione 
*  spontanea  per  totum.'  And  by  Julius  Clarhe 
Quest.  54,  and  by  the  authorities  and  practioea 
of  criminall  tribunalls  by  him  at  great  len^h 
dted,  and  the  most  that  ever  such  pretiradit 
confessions  either  did,  or  oould  operat  is  bbt 
indicium  ad  torttiram  which  tbe  pannall  hea 
suffered  and  undergone,  and  was  subjected  to 
the  fiame  upon  that  verie  account  that  he  re  • 
fused  to  owne  or  subscrybe  the  said  pretendit 
confession.  Ly keas  suitable  and  consequeutiall 
to  the  opinion  q£  lawyers  and  the  practise  of 
nations  as  to  this  poynt  the  90  act  of  the 
Snd  pari.  K.  Ja.  6,  does  posiiivelie  and  in  ex- 
presse  terms  requyie  that  alt  wreits  and  docn* 
ments  made  use  of  as  a  mean  of  probation 
abould  be  taken  in  hce  and  in  presence  of  the 
inqueist,  and  so  does  suppose  tnat  it  must  be 
taken  by  the  jnstices  sedentespro  tribunate  in  a 
fcnrtned  conrt,  the  inquest  being  swome  and 
present.  Wberas  this  pretendit  confession  la 
aUeadged  to  have  bein  taken  *  extra  circuta» 
juris ;'  the  lords  of  his  rat^jestiea  prive  couneUI 
being  novrays  jodgaa  eoniietent  to  the  onn^ 
3£ 
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Ball  procefttnd  the  cry mesly belled,  and  to  ir- 
ro&^ate  and  inflict  the  condi^ne  punishment  of 
the  same :  all  which  defences  the  pannall  pro- 
pons  separatim,  eatber  of  them  beinff  *  per  se 
*  et  separatim'  relevant.  And  that  tuer  is  no 
lawe  or  precedent  upon  record  wher  ever  the 
like  was  beard  of  or  sustained  that  a  pretend  it 
ooBfession  should  be  made  up  in  a  criminall 
preces  to  import  forfaulture  of  a  man's  lyff  or 
estate  upon  the  pretendit  depositions  of  wit- 
aeysses  m  respect  whei^eof,  &c. 


His  Majesties  Advocat  replies,  that  as  to  the 
first,  the  not  subscribing  of  the  confession  by  the 
partie  cannot  prejudge  the  probation,  since  the 
.confession  being  read  to  him  deliberatlie  and 
reiteratlie  it  shall  be  offered  to  be  proven  that 
be  could  not  disowne  the  confession,  which 
being  it  is  against  lawe  and  reason  that  the 

Sannall's  contumacie  should  be  of  advantage  to 
iro,  since  that  wer  to  make  one  cryme  defend 
anotlier,  and  it  is  the  constant  custome  of  the 
justices  and  assysers,  foundit  upon  excellent 
reason,  to  find  confessions  to  be  snfficieut  tho 
not  subscribed  bv  the  partie,  and  thus  Gogar, 
Skein,  Stewart,  Sec, ;  and  all  dyed  upon  con- 
fessions which  they  refused  to  subscribe. 

To  the  2d,  that  this  confession  was  wreitten 
mad  read  to  the  pan  nail  ex  incontinente.  And 
it  is  pasitivelie  offereil  to  be  proven  that  the 
pannall  being  advertisetl  of  his  danger  and  all 
the  articles  read  to  him  one  by  one,  he  positive- 
lie  acquiesced  in  them  all  excepting  only  that 
be  did  not  say  that  was  a  rebellion,  *  et  ex- 

*  ceptio  tirmat  regulam,'  and  this  bigbtens  and 
lessens  not  the  cryme,  and  that  ther  wer  blanks 
in  it  at  ibe  end  of  the  lines,  wberu|M>n  by  order 
of  the  conncill  that  was  scored  tho  most  unne- 
cessary, yet  to  comply e  with  him  and  then 
againe  read  to  him,  and  then  he  hade  nothing 
to  say. 

To  the  3rd,  His  Mi^ty's  Advocat  is  no- 
wrUiiig  to  streach  any  debatable  poynt,  and  fol- 
lowing the  temper  and  example  of  the  king, 
hit  master^  that  the  people  may  knowe  howe 
happiethey  Itveander  his  government,  does  not 
debate  that  this  confession  tho  taken  injudicio 
aad  wher  the  pannell  was  advertised  of  his 
hazard,  yet  that  it  is  only  sufficient  being  ad- 
minicalatby,  anj  joy ned  with  other  pregnant 
groonds,  evidenoes,  and  presumptions,  m  which 
conjunction  bis  majesties  advocat  debates,  that 
it  is  one  of  the  strongest  and  validest  probations ; 
for  who  cane  kno^e  a  man's  accession,  better 
then  himself,  and  tho  wreitts  may  be  forged, 
and  witneysses  may  depone  falslie  against  a 
man,  yet  tlie  lawe  lies  ooooludit  certainlie  that 
a  man  cane  never  confess  falslie  to  his  owne 
hurt,  and  therefor,  even  a  confession  taken 

*  coram  judice  incompetente'  is  concluding,  ex- 
cept the  confessor  cane  showe  what  indaced 
him  to  erre,  f b;-  which  bis  majesties  advocat 
does  cite  Sffascanl  Ctmclas.  353,  num.  3.    That 

*  judex  competens  potest  cogere  confessum  ad 
^  per&everandum  in  confessione  coram  judice 
■  mcompetente  factft  nisi  doeeat  de  errore  et  de 

*  causa  \anauid.'  which  is  a  most  reasonable 


conclusion,  and  as  it  wer  against  all  sense,  that 
a  man's  deliberate  confession  should  not  prove 
against  himself,  so  the  interest  of  the  panaall  h 
sufficiently  secured  by  being  allowed  a  libertie 
to  correct  himself  wher  he  cane  prove  his 
error,  and  why  be  should  varie  from  liis  fomer 
confession^  which  thfs  pannall  cannot  doe,  aad 
if  he  cane,  his  majesties  advocat  is  content  to 
admitt  it  to  his  probation,  and  that  sucb  con- 
fessions are  valia,  if  other  arguments  coocune, 
be  cits  Clarus  §  finale,  duest.  65.  nuin.  4to. 
wher  it  is  stated  that  such  a  confession  is  odIt 
sufficient  *  ad  torturam  nisi  cum  hujusmodi 
'  confessione  ctmcurrant  alia  argumcnta,'  as  io 
this  case  wher  it  is  most  clearlie  proven  by  wit- 
neysses beyond  all  exception,  that  this  person 
was  actuallie  upon  the  place,  and  coDversed 
actualiie  with  the  rebells,  and  all  that  is  wanting 
is  whither  he  was  ther  animo  delinquendij  sad 
what  was  his  designe,  which  l^ing  that  of  which 
a  man  himseU  is  the  most  competent  judge, 
his  owne  confession  must  he  thenor  the  moot 
concluding  and  solid  probation,  and  since  it  if 
confest,  as  indeed  it  cannot  be  denied,  that  a 
confession,  even  *  coram  judice  incompetente'ii 
sufficient  to  subject   a  pannall  to  torture,  it 
most  be  therfor  verie  clear  that  such  a  coaiies- 
sion  is  of  itself  a  verie  great  and  strong  proba- 
tion, since  by  our,  nor  by  no  lawe,  a  manecaoe 
be  subjected  to  torture,  but  upon  evident  and 
strong  grounds  and  presumptions.    Nor  did 
this  pannall  suffer  the  lortor  upon  this  poynt, 
nor  upon  no  \mn*  of  his  confession,  so  that  bis 
confession  has  not  taken  effect  by  tortor,  bot  li 
yet  to  take  effect,  and  his  confession  is  therfor 
no  we  produced,  for  to  convince  that  the  thing 
which  he  himself  best  knewe,  and  confest  wai 
true.    To  which  is  joyned  not  only  the  depo- 
sitions of  the  witneysses  alreadie  adduced,  and 
that  be  cane  give  no  reason  of  his  variation,  bat 
that  the  said  John  SpreuU  is  unirersallie  known 
to  be  of  these  principles,  that  led  men  to  Botb- 
wel-bridge,  and  to  be  the  great  ringleader  ther, 
and  that  he  will  not  yet  call  it  a  rebellioo,  and 
howe  cane  any  man  of  common  sense,  bead 
reason  alleadge  that  he  who  *  wished  so  well  to 
that  partie,  trafiectging  so  much  for  them,  wat 
so  oft  with  them,  and  will  not  disowne  it  to  the 
b.azani  of  his  lyff,  being  infalablie  proven  to 
have  been  upou  tlie  place  in  armes,  and  to  have 
confest  thut  he  was  ther.     That  confession  is 
maitria  rci  sim His  nnd  wher  ther  isnosliadowe 
w  hy  he  shouM  have  emitted  thaiconfesaon,  tho 
.  confession  emitted,  as  said  is,  should  not  opet^t 
against  hiui,  being  adminiculat  as  said  is. 

Sir  George  Lockhart  duplyes,  that  the  mb- 
nall  s  procurators  doe  not  at  all  conceave  theflB 
selves  in  the  least  streateoed  by  theinstanceseon* 
descendit  on  by  his  majesties  adrocat,  of  Gogsr, 
Skein,  and  these  other  traitors,  who  were  jusdie 
condemned,  in  respect  they  doe  nowayes  rdalc 
to  nor  Gonceme  the  poynt  in  question,  but  on 
the  Gontrair  retorts  the  instances,  in  suae  far* 
as  in  the  case -of  .all  these  pannalls  .tbey  ^Bf 

*  Sic  in  oiig. ' 
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jadicnQy  before  the  juetiees,  and  thfry 
did  repeit  the  same  jodiciall  confessions  iu  pre- 
sence of  the  justices  and  the  inqueisi,  and  rane 
to  the  hig[hest  trans[>orts  of  furie  and  treason 
in  disowning  the  king's  aathoritie,  and  the  au- 
thotilie  of  afl  judicatories  di rived  and  acting  by 
yertue  of  his  majesties  authontie,  and  so  wer 
in  '  crimine  fraglante'  and  owneing  and  com- 
■titling  of  treason  in  the  face  of  the  court,  so 
that  what  oollor  or  pretence  of  lawe  cane  be 
urged  from  these  instances  to  the  poynt  nowe 
in  question. 

Sdo.  There  is  no  lawyer,  and  the  lords  of 
josticiary  are  desyred  to  cast  ther  eyes  upon 
the  lawyers  produced,  if  ever  it  did  enter  i;ito 
the  thought  or  imi^nafion  of  any  lawyer,  that 
a  preteodit  confession  of  cry  mes  import  for&ul- 
tnre  of  lyff  and  estate,  not  extant  nor  produced 
under  the  hand  of  a  judge,  wher  the  partie  can- 
not wreitt  but  offered  to  be  proven  by  the  depo- 
sitions of  wicneysses,  was  ever  heari  of  or  sus- 
tained, which  not  only  ihe  general!  principle  of 
aU  lawe  has  reprobat,  but  even  the  lawe  of  this 
kingdome  even  in  judicio  civilly  wher  the  im- 
port is  nothing  else  but  a  pecuniary  interest  for 
parties  confessions  being  but   *  nuda  emissio 

*  rerbomm,'  depositions  of  witneysses  are  not 
admitted  to  prove  the  same,  even  to  the  value  of 
ane  hundretb  pounds  Scots,  an<l  it  is  a  nottor 
and  known  case  that  a  pretendit  judiciall  con- 
fession alleadged,  made  beibr  the  lords  of  ses- 
sion, in  the  case  of  Osebum  and  Buchanan,  tho 
frodueed  under  the  derks  hand,  was  not  sus- 
tained to  be  binding  or  make  faith  uulesse  it 
hade  been  subscribed  by  the  partie :  and  ane 
decreit  given  by  the  English  judg^  for  the 
tyme,  upon  that  ground '  against  Buchanan, 
was  reduced  since,  his  majesties  restouration, 
by  the  lords  of  session,  as  wing  atwurd,  irrele- 
.vant,  and  contrair  to  hiwe,  and  it  wer  a  strainge 
stieatch  and  consequence  that  if  the  depositions 
of  witoeysses  cannot  be  admitted  to  prove  a 
confession,  even  as  to  the  meanest  civiJl  effect, 
that  they  should  be  allowed,  and  sustained,  in 
a  criminall  proces  or  witneysses  heani  to  de- 
pone, as  to  the  tenor  of  parties  confessions 
tbereapon  to  make  any  mean  of  probation,  and 
against  which  the  act  of  parliament  above- 
joentioned  is  repeifed,  against  which  ther  ney- 
ther  is  nor  cane  be  any  thing  answered.  A^ 
to  these  pretences  that  extrajudiciall  confes 
sions  tho  taken  '  coram  judice  incompelente^ 
may  be  adduced  *  in  modum  ^admiuiculi  nisi 
'  doceatur  de  errore,'  does  not  at  all  concerne 
the  poynt ;  because  it  is  only  true  wher  <  con- 

'  Stat  et  apparet  de  veritate  actus'  by  produc- 
tion pf  the  confession  itself,  in  which  case  it  is 
acknowledged  that  whither  it  be  the  case  of 
jndiciall  confessions  or  extrajudiciall,  if  the  par- 
tie  be  able  '  dooere  de  errore'  he  may  retract 
and  be  beard  against  the  confession,  bat  here 
the  povnt  debated,  is  that  the  confession  *  de 

*  naturft  suft  re^uirit  scripturam,'  and  most  be 

*  redocta  in  scriptis  incontinenter'  when  a  par- 
tie  emitts  it,  whither  it  be  a  judiciall  confessiou 
or  extr^udiciall,  which  is  not  in  this  case,  and 
is  not  tA«  subject  of  probatioo  by  witneysses, 
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that  being  to  lay,  a  fnndation  for  drawing  dM 
1  Yes  and  reputations  of  all  men,  into  evident 
hazard,  and  the  pan  nail's  procurators  oppons 
the  authorities  cited,  and  the  lawe  said  well 
that '  nisi  totfk  lege  perspectll,'  it  is  kbsurd  *  do 
*  e&  judicare,'  and  the  words  immediately  foU 
lowiijg  the  place  cited  by  Clams,  does  clear 
the  citation,  and  dounright  militates  against  his  , 
majesties  advocate,  and  as  to  all  the  concur- 
ranee  and  qualifications  of  the  other  adminicles 
in:>ibtLd  on  by  his  majesties  advocate,  they  are 
ofiiher  proper  to  be  debated  nor  answered  hoe 
locoy  biiton!y  proper  to  be  represented  to  the 
inqueist,  and  then  shall  be  sufiicientlie  taken  ofi^ 
answered  and  satisfied. 

Mr.  David  Tkoris  farder  adds  and  repeits 
the  decision  of  this  court  in  the  case  of  Ro- 
bertson, who  having  confest  the  murder  befor 
three  commissioners  of  justiciary  and  the  king's 
advocat,  and  ihe  confession  beini^sabscribedov' 
the  three  Lords,  Advocat  and  Clerk,  the  Lords 
refused  to  sustain  the  said  confession  either  as 
'  plenam'  or  *  semiplenam  pr6bationem.*  In 
respect  it  was  not  taken  by  four  of  the  justices 
(who  are  only  a  quorum)  <  pro  tribunals  se« 
» dente.' 

The  Lords  Justice  Generall,  Justice  Clerk, 
and  Commissioners  of  Justiciary  having  con- 
sidered the  debate,  tliey  refuse  to  susiaine  th# 
conliession  (to  be  proven  by  witneysses)  as  a 
mean  of  probation  either  plenarie  or  admini- 
culat.  His  majesties  advocat  desyres  the  pan- 
nail  should  be  interugat  be  the  lords  of  jus- 
ticiary whither  or  not  he  thinks  the  being  at 
Bothvvelbridgea  rebellion. 

The  pannali  answers  that  he  oonoeaves  he  ii 
not  obliged  to  answer,  because  it  is  not  the 
cryuie  ly  belled,  and  he  umy  be  as  well  interogat 
upon  any  poynt  of  treason.  The  lords  havmg 
interrogat  the  pan  nail  if  he  acknowledged  the 
ryseing  at  Bothwelbridge  to  be  a  rebellion. 
The  pannali  answered  that  it  was  not  a  part  of 
the  cry  me  ly  belled,  aud  that  his  future  lyff 
should  witnes  him  to  be  both  a  good  subject, 
and  good  Christian.  His  majesties  advocat 
closes  the  probation,  and  protects  for  ane  assysct 
of  error  against  the  ioqueist  in  case  they 
assolizie. 

The  Lords  ordaine  the  assyse  to  inclose  and 
returne  their  verdict  to  moiTi>we  at  8  o'clock. 

Curia  Justiciaris,  S,  D.  N.  Regis  tenta  In 
Pretorio  Burgi  de  Kdinburgli,  decimo 
quarto  die  mensis  Jurii  1681.  per  Nobilem 
et  Potentero  Comitem  Gulielmum  Comi- 
tem  de  Queensberry,  Justiciarium  €rene- 
ralem,  Ritcliardum  Maitland  de  Duddop, 
Justiciarie  Clericum,  Robertum  Doniinum 
de  Nairn  Dominos  Jacobum  Foulis  de  Co- 
lintoun,  Daviden)  Balfour  de  Forret,et  Da*> 
▼idem  Falconarde  NeivtounCommissiona- 
rios  Justiciarie  dicti  S.  D.  N.  Regis. 
Curia  legitime  affirmata. 
The  persons  who  past  upon  the  assyse  of 

Robert  Ferguson  of  Letterpin  returned  th«r 
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Th^  pannall  and  hWprocQneton  ttto  nMra- 
meots  upon  the  Terdiet,  And  craved  Ike  ftonatt 
John  Hpreull  may  be  aett  at  liberty. 


verdict  in  |lresence  of  the  saids  lortls,  wbleredf 
the  tenor  followes : 

The  Assise  all  in  on  voice  finds  Fergoaon 
<if  Letterpin  to  be  guilty  of  rebellion,  and 
being  at  iJotbwelbhdge  by  his  own  uonfession. 

StcSubscribilur,    Will.  Steiviiison,-  Chan. 

The  lords  for  severall  cauyses  moveing  them, 
continued  the  pronouucin^  of  Doom  and  Sen- 
ience  against  the  said  Robert  Ferc^uson  of 
Letterpin  tdl  the  second  Monday  of  November 
nixt,  ; 

The  persons  who  passed  upon  the  assyse  of 
John  Spreull,  returned  ther  verdict  in  presence 
of  the  saids  lords  whereof  the  tenor  followes  : 

^  The  Assyse,  having  considered  the  Depo- 

*  sitionsof  tne  whole  witneysses,  led  and  ad- 
f  duced  against  John  Spreull,  una  voce  finds 

*  nothing  proven  of  the  cr^imes  contained  in 

*  the  Lybell,  which  may  make  him  guilty. 

*  Sic  8uh9cribUury  Will.  ish-EiviNsoN,  Chan.' 


His  m^ettiea  advocaf  proda<Sed  aaeact  of 
Councill  ordaining  him  to  be  detained  in  priaoiiv 
whereof  the  tenor  followea :  "  EdinbuTgh,  tbe 
fourteint  day  of  June,  1^1.  Tbe  lords  of 
his  majesties  pnvie  councill  doe  henebj  gire 
order  and  warrand  lo  tlie  jiufices,  notwitb* 
standing  of  any  verdict  or  sentance  returned  or 
to  be  pronounced  by  them  tbereuponv  upon  tbe 
criminall  dittay  latlie  persewed  against  Jolin 
Spreull,  to  detaine  him  in  pristo  until!  be  bo 
examined  upon  severall  other  povntSytbey  have 
to  lay  to  his  chairge.    Extract  by  me. 

"  Sic  iubicribitur,       PA.  Menzeb." 

The  Lords  Commissioners  of  Justiciary,  ia 
respect  of  the  said  Act  of  Councill,  did  remit 
the  said  John  Spreull  back  to  prison. 


S\6.  Trial  of  David  Hackstoun,  Laird  of  Rathillet,  for  Treason 
and  Sacrilegious  Murder:*  3S  Charles  II.  a,  d.  1680.  [No>* 
first  printed  from  the  Records  of  Justiciary  in  Edinburgh.] 


CuRU  JnsTiciARis,  8.  D.  N.  Regis  tenta  in 
pretorio  bnrgi  de  Edinbui^h,  SO  die  Julii 
1680,  per  honorabilis  viros  Guli^mum 
Comitem  de  Queinsbery  Justiciarium  Ge- 
neralem,  Ritchardum  Maitland  de  Dudop, 
Justiciarie  Clericum,  Dominos  Jacobum 
Foulis  de  Colintoon,  Hobertum  Nairn  de 
Strathurd;  Davidem  Balfour  de  Ferret,  Da- 
▼idem  Falconer  de  Newtonn,  et  Rogemm 
Hege  de  Harcarss. 

Curia  legitime  affirmata. 

Iniran 

David  Hacks(oun,  of  Rathilet,  Prisoner. 

JL  E  are  indyted  and  accused,  that  wher  not- 
Hvithstanding  from  the  lawe  of  God,  the  lawe 
cf  nations,  and  the  mnnicipall  lawe  of  this 
kingdome,  and  the  alleads^ance  of  the  subjects 
thereof,  ther  lye  great  obligations  and  bonds 
upon  them  and  you,  to  maintaine  and  defend 
tne  royall  and  sovereigne  power  and  authoritie 
of  the  king's  majestic,  and  that  be  the  common 
lawe,  the  lawe  of  nations  and  acts  of  parliament 
of  this  kingdome  and  constant  practice  thereof, 
the  rvsein^  of  his  majesties  subjects,  or  any 
number  ot  them  joy  ning  and  assembleiog  toge- 
ther in  armes  without,  and  contrary  to  his  ma- 
jesties royal  command,  warrand,  and  authori- 
tie, and  the  abaiting,  assisting,  receptiog,  inter- 
communing,  and  keeping  correspondence  with 
xuch  rebells,  and  supplieing  of  them  with 
levies  ot  men,  horse,  money,  armes,  anil  fur- 


*  With  respect  to  the  union  of  heteroge- 
.  neons  Charges  in  one  Dittay,  see  in  this  Ck)l* 
lection  the  Case  of  Kavne  and  Ogilvy,  a.  d. 
1765. 


nisbing  of  them,  with  meat,  drink,  powder,  baD, 
or  other  munition  bellicali,  are  most  dcteittble, 
horrid,  hynous,  and  abominable  crymes  of  re* 
hellion,  treason  and  ieu  majestiej  and  are  fm- 
nishable  with  fbrfaultour  ot  lyff,  lands,  hos- 
tages; and  escheat  of  moveables,  and  be  tbe 
first  act  of  the  18  parliament  kiu^  James  dtb, 
tbe  estates  of  parliament  ftutlifuUie  promise 
perpetually  to  obey,  maintaine,  axid  detiepd  die 
prerogative  royal  of  his  snored  majesiie,  h^ 
aires,  and  snocessors,  and  priviledges  of  bis 
hynes  crown,  with  ther  lives,  lands,  andgoadi, 
and  be  tbe  5th  act,  1st  session  of  his  mi^erti^ 
first  parliament ;  it  is  declared  that  it  shill 
be  bye  treason  to  the  aubjecls  of  this  kii^- 
dome  or  any  number  of  them,  more  or  loM, 
upon  any  ground  or  pretext  whatsoaierer  tD 
ryse  or  continue  in  armes,  to  make  peace  or 
warr,  or  to  make  any  treaties  or  leagues  with 
foreign  jtrinces,  or  estates,  or  amongst  then- 
selves,  without  his  majestie's  special  aiidioritie 
and  approbation,  first  interponed  thereto,  md 
all  his  majesties  leidges  are  discharged  npM 
any  pretext  whatsoever,  to  attempt  an^  of  tbeis 
things,  under  the  paine  of  treason ;  and  be  tbe 
7  act,  1  session  of  his  majiestiea  first  farlia- 
ment,  the  late  Holemne  League  and  Coye&sot, 
or  any  other  covenant,  or  public  oath  is  dis- 
charged to  be  taken  be  an^  of  his  majesne^ 
subjects,  upon  ther  highest  perrill.  And  be  the 
Sd  act,  id  session  of  his  mi^iestids  first  p^' 
ment,  it  is  statute  imd  ordained,  tMn  ioy 
peHon  or  persons  shall  hereft^  plofi)  con- 
trive, or  intend  death,  or  detfttumn  to  tbe 
king's  majestic,  or  any  bodldy  hamfe  tewliqg 
to  death,  or  destnietion,  ok*  any  restraint  npon 
bis  royal  perMn,  or  to  depry  ve,  d^pMe,  e¥siB- 
pend  him  Itom  tbe  iiyle  UQWta  laMiii^ 
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aJuneofdieiniN&iail^itfvrir  oTdiilrrerihir,  or 
any  other  of  hig  majes^ie's  domiDTons,  or  to 
suspenD  him  froid  the  everdse  oThis  roy tl  go- 
vernment; 'Of  to  lenc  warr,  or  tske'up  amnei 
a^^lkA  hb  Miajestie,  or  any  coikiAfi^omt  hf 
bun,  or  shall  intyse  any  «traingers  to  ntraiieany 
of  his  iD«|estie's  domiitmnff,  aolF  shall  by  wreiu 
«D|r,  printing,  or  other  malicibnv  and  adviised 
speaking,  expre^se  aiid  declare  soch  tfa^r  tk«h<> 
sonable  intentioDs,  evfery  such  pe^n  or  per- 
sons, being  upon  sofficKnt  probation  legallie 
Convict  thereof,  shall  b^  doomed,  declarecC  and 
actfodged  traitors,  and  shall  suffer  forftraltilre 
of  lyff,  hononr,  lands,  and  goods,  as  in  th^ 
CBSta  of  treason.  Yet  ye  the  said  David  Hack- 
rtoan  of  Rathilet,  a  disolot,  ftagitioos,  and 
wicked  treacherous  villain,  shacking  off  sH  fear 
of  Ood,  conscience,  and  sense  of  duly,  aWea*- 
giaace,  and  loyaitie  to  ;fouT  soVefaigne,  rtid 
native  prinee,  upon  the  saiffitie  of  ivhose  sactfed 
person  and  mantinance  of  fi^hoso  sbvetaignfe 
MitliuriiieaDd  princlie  power  the  quyeinea,  sta- 
hilitie  and  happienes  ol  xhb  people  does  dlepend, 
ye  have  Aiost  perfidionsty  and  f  reasonabti^  pW- 
snnied  to  cotoinitt',  and  are  guilty  of  the  crymf^ 
above  mentioned.  In  suae  fhre  as  ye  and  fhe 
bkwdie  and  sacrattgious  murderers  of  the  lafe 
areh-bi^opof  St.  Andrews,  did  fipaeinto  the 
Western  vhyres,  and  did  treasonxiblie  joyn  ib 
*nne8  with  Robert  Hamiltonn,  btotber  to  the 
laird  of  Prestoun  and  his  accomptices,  di^t^t 
and  flagitious  persons,  to  the  nnmbcr  of  thfee 
acbre  and  upwards,  and  upon  th*  ttr^ntie  ny nth 
of  May  1679,  a  day  appoynted  for  a  solemne 
thanksgiving  for  his  majestie's  resfauration  (o 
the  myail  government  of  this  kingdome,  goe 
to  the  barghe  of  Rmherglen,  and  there  proud- 
Kc  and  treasonabtie,  effer  reading  act*  6f  thfir 
own  co^nhig,  shacking  off  your  aHeagTancoto 
his  majtfBtie,  vemost  treasonabKe  at^l  wickedlle 
burnt  severallacts  of  parliament  asserting  his 
■sajestie's  prerogatives  and  establishing  the  go- 
vern inent  of  the  cburt'h,  drownd  Out  bonefyres 
■ett  on,'  in  commemoration  of  that  day^  and 
theretterye  and  they  continOeingand^bydingfn 
your  treasonable  armes  ye  and  yoUr  rebellious 
associats  to  the  number  ot'  did  waylay  a  fewe 
and  small  partieof  men,  onder  the  command  of 
the  laird  of  Claverhous^,  and  ye  and  your  ac- 
coDoplices  did  most  cruellie  murder,  and  kill 
•eiieTall  of  his  majestie's  soutdiers  dnd^  his 
command,  and  ye  beingf  proud  and  insolent  of 
yoor  treasonable  cruelties,  mnrders,  and  villa- 
uies,  and  havitafg  as^mbled  and  convocat  the 
number  of  two  or  three  thousand  men  in  armte 
npon  the  day  of  June  1679,  or  ane  or  dlhh- 
of  the  dayes  of  the  said  moOeth,  ye  and  yonr 
accomplices  did  miost  treasonablie  at^icque  and 
assault  a  small  partie  of  the  king's  fbrc^  «Hth- 
in  the  toun  of  Gtasgowd,  by  whofti  ye  and  yoftr 
accomplices  i9^ei«  r^pulsetl,  and  deftte.  and  y'et 
being  incoura^d  and  imboMfened  With  bonflu- 
enee  of  Voilr  nuineroiks  And  )r^)M6tA  «ccOiA- 
pfioes)  #bo  did  s^ell  and  grow^  fb  the  number 
of  een  tft-  tivetve  lliousand)  did  robb,  pmage^  &dd 
aearch  for  faorstt  tain%^  ^i^der,  ban.  and 
Other  inatniiscnls  of  wair,  w^WMH  tk^llbyrei 
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of  Wifloanv  fitewartrie  of  KiAoodbrighti 
Dummies  shire,  Kenfrewes  Lanerk,  and  otbar 
sbyres,  within  Ibis  kingifoine)  uid  ve  having 
robbd  his  mf^jestie's  dutiefull  and  good  But»|ec«i, 
and  treaaonabfte  quartered  upon  them ;  ye  did 
Bupplie  shelter  and  protect  Mr.  John  Welsb, 
Mr.  Samuel  Amot,  forfault  and  deckred  rebelte 
(or  th^  rebellion  1666 ;,  and  j^  and  your  ac- 
complices having  marched  to  Hadnilton  Mu^r, 
did  take  the  boldnea  upon  you  to  issue  prooU* 
nfatfOBs,  and  print  declarationa,  bearing  the 
treasonable  grounds  of  your  rebeUioo ;.  iCnd  did 
presume  to  modell  and  give  your  rebelUooa 
assoeiats  tfao  naine  of  ane  army  ;  and  you  did 
modell  and  f»rme-  yourselves  in  troups,  com- 
penys,  and  regiments,  naming  oollunells  of 
regtm«nta,capiaines  of  company  s,  commaodeia 
of  troups,  and  other  officers,  under  the  oom- 
inand  m  the  impious  and  bloodie  murd^rors  of 
the  late  archbishop  of  St  Andrews:  and  ye 
atid  your  rebellions  and  treacherous  acoom- 
plicea)  did  incamp  at  HMnilton  Muir»  jR>r  so* 
vei-all  dayes  together  in  June  1079,  ye  did  ob- 
stinatlie  continue  in  arraes,  ye  did  make  de- 
tacfamenfs  for  rifletog  and  plundering  of  the 
conntry,  to  make  provisions  tor  tber  rebellioun 
camp,  and  that  notwithstandii^  of  ane  procla- 
mation i^ued  furtb  by  the  lords  of  bis  m^jes- 
tie's  Prt^ie  CounciU,  declatring  your  said  in- 
surrection to  be  a  nciatfiieal  and  horrid  rebellion, 
and  bye  treason,  and  eommauiiing  you  and 
yc^r  rebeRiofis  accomplices  to  desist  and  lay 
down  yonr  rebeHtous  armes^  and  yet  ye  did 
most  treasonMie  continue  and  abyd  in  armes, 
and  ye  did  beat  parlies  be  drum,  and  did  take 
the  boldnes  and  presumption  to  send  your  com- 
missiooiers  to  the  royal  camp$  and  \  e  and  yonr 
rebelliobs  accomplices  did  treasonablie  re^yre 
the  Sobversiota  and  overturning  the  goverment 
of  the  church,  and  proudlie  aiid  insolenthe 
blasted  of  your  treasonable  artnOi  in  which  ye 
and  yodr  accomplices  did  treaaonablie  c^Kitinne 
nntill  tfafe  twentie  second  day  of  Jutoe  16f », 
that  his  majesties  forces  did  assault  and  al- 
tacque  them  at  Bothelbridge^  wher  by  Clod'a 
bUssing  upon  his  fhqesties  forced,  and  be  the 
valout  and  conddct  of  Jamc^  dnke  of  fiua- 
cleugh  and  Monmouth  bis  miiiestie's  geberaU, 
and  officers  and  seuMiers  under  his  eondnct ; 
ye  and  your  nnmerous  and  rdMlinus  atiny 
wer  disipat,  routrtt  and  vanqnishM,  and  yet 
ye  persisting,  and  abyding,  io  ana  aeries  and 
tract  of  rebellion  and  wickedness^  as  if  ye  hide 
bein  made  fer  no  other  end,  then  to  be  ane 
enemie  to  government  (and  so  to  mankind)  and 
todenrinish  and  leasan  that  anthoritie  which  by 
your  duty  and  alicagiance  ye  ought  to 
nave  mantained^  and  uMier  which  re  have  Mn 
no  hmff  protedted,  ve  and  Mr.  Rittnai^  Canftt- 
ron,  Mr.  Donald  Cargyi,  and  others  ^onr  m- 
{»idns,bloodie,imurderiogaGoeniplicasdid  flrawe, 
c6nilty  ve  and  ibrnm,  two  iliost  tmasanaMe  pn- 
y»u*  the  one  catted  the  Fanalkcte  Ne«r  Cove- 

*  A»  t»  thfte  two  Papcn,  (the  HMWft- 
fetrf  Paper  tmd  fihmqnhar  Dedaradoa),  aae 
the  ^afe  of  Mr.  Donahl  t)iigil,!ihllie  vnt 
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naiit  (taken  from  Mr.  Donald  Cargill,  at 
Qneinsferrie,  the  third  of  Jiine  1680)  the  other 
called  the  Declaration  of  the  true  Pir«sbyterian 
Antiprelatickand  Anti-£rastian,perBecutedPar- 
tie  ia  Scotland,  off  the  tenors  tollowins;^. 

*'  We  under  flubscribers  for  ourBeiVes,  and 

<  all  that  jojne  with  us  and  adhere  to  us  being 

<  put  to  it  by  God,  our  conscfences  and  men, 

*  doe  bind  our  soulls  with  a  solemne  and  sacred 

*  bond,  lest  on  the  mie  hand  we  should  becaryed 

*  away  with  the  streame  of  apostacie  and  de- 

*  fection  of  the  church  io  tbib  tyme,  and  the 

*  other  hand  lest  we  should  (not  bein^  so  en- 

*  ^[affed)  evanish  in  yanitie,  and  be  without  a 

*  right  rule  in  good  designs.    We  have  judged 

*  it  our  duty  againe  to  covenant  with  God  and 

*  one  another,  and  to  publish  this  declaration 

*  to  the  world  of  our  purposes,  that  men  may 
'  know  our  most  inward  thoughts,  the  rules 

*  we  walk  by,  and  the  outmost  ends  we  have 

*  befor  onr  eyes  for  this  intent,  that  those  who 

*  are  lovers  of  <7od,  zealous  of  his  reigning  in 

*  glory,  and  desvrous  of  reformation,  and^  the 

*  propagation  of  bis  kingdome,  may  have  occa- 

*  sion  no  more  to  be  jealous  of  our  intentions, 

*  and  others  may  have  no  ^und  to  load  us 
^  with  odious  and  foull  aspersions ;  but  that  idl 

*  knowing  the  truth  of  us,  if  they  shall  strive 

*  against  us  and  the  truth  with  us,  shall  doe  it 

*  without  excuse  and  against  conviction,  and  that 

*  those  who  shall  ioy  n  with  us  may  doe  it  upon 

*  solid  and  undoubted  grounds,  and  both  tney 

*  and  we  may  expect  grace  from  ^im  faithful - 

*  lie  to  persewe  and  bapplie  to  be  successful  in 

*  so  good  purposes.  It  is  true  we  are  not  ig- 
'  norant  or  the  great  unmindfulnesse,  failing, 
'  counteracting  and  mocking,  that  has  been  in 

*  our  former  vows  and  covenants  with  God,  and 

*  of  the  great  judgments,  that  hath  and  are 
.*  like  to  foUow  such  impious  and  siufull  deai- 

*  ing  with  God  in  such  weighty  matters  (for 

*  which  we  both  ought  and  desyre  to  be  hum- 

*  bled  before  him)  which  cannot  but  make  us  with 

*  ereat  trembling  of  heart  enter  into  newe  ones, 

*  knoweing  both  our  own  weakness  and  readi- 
«  nets  to  r3apse,  and  the  great  hazard  and  dan- 

*  gerof  such  relapses,  yet  the  desire  of  reco- 

*  Fering  and  preserving  a  remnant,  and  the  con- 

*  viction  of  tnis  is  the  most  convenient  mean, 

*  the  zeal  to  God's  glory  and  Christ's  reigning 

*  f which  is  the  hignest  and  most  acceptable 

*  anty  roan  cane  performe  to  God)  hoping  for 
**  his  mercies  (who  Is  witness  to  the  mte^ty 
'of  our  hearts  and  rightnes  of  our  intentions) 

*  that  he  will    instruct,  direct,    accept,  and 

*  prosper  us,  we  goe  forward  declairing  that 


Ssar,  1681.  Wodrow  has  in  his  Appendix 
OS.  46,  47,  printed  these  two  Pap«n ;  his  re- 
presentation of  them  is  more  full  than  that  in 
the  Record  of  Justiciary.  There  are  also  fre- 
quent TariatioDs  of  phraseology,  between  the 
two;  and  Wodrow 's  report  is  much  the  more 
correct  as  to  oithograpby  and  punctuation.  1 
have  inserted  from  Wodrow  the  moat  impor- 
tant passages  which  do  no)  appear  in  the  Be* 
cords  of  Justiciary. 


'  nothing^  else,  but  what  we  here  expresie,  it 
'  our  desigoe. 

"  too.  We  covenant  and  swear,  that  we 
*•  take  the  only  true  and  living  God,  Father, 

*  Son  and  Holy  Gost,  to  be  our  God,  and  be- 

*  takes  ouivelves  to  the  merits  and  righteous- 

*  nesse  of  his  Son  as  the  only  rigbteousntti, 
'  that  cane  justifie  us  before  God,  and  that  we 

*  take  his  scriptures  and  word  to  be  the  object 
'  of  our  faith  and  rule  of  our  conversation  in 

*  all  things,  and  that  we  shall  giveupoursdres 

*  to  him  to  be  renewed,  instructed,  and  in  all 

*  things  rnled  by  his  spirit  according  to  that 

*  word,  and  shaU  earnestly  endeavour  by  his 

*  grace  to  render  to  him  that  love,  worship  and 

*  obedience  that  his  word  requires  and  bis  good- 
'  nes  ingages  us  to.     2do.  That  we  shall  to  the 

*  outmost  of  our  power  adwanoe  the  kingdome  of 
'  Christ  established  throughout  the  land,  (it'at 
'  any  tyme  herefter  God  shall  give  us  this  op- 

*  portunity,)  righteousness    and  the  ^e  re- 

*  formed  religion,  in  the  truth  of  iu  doctrine, ia 

*  the  puritie  and  power  of  its  worship  and  or- 

*  dinances,  and  in  its  discipUn  and  goveni- 
'ment,  and  free  the  church  of  God  from  tht 

'  thraldome,  tyrannie,  incroachment,  and  oor-       | 

*  r ujnion  of  Prelacie  on  the  one  hand,  and  Eiai-       | 

*  tianism  on  the  other,  and  that  we  shall,  to  oar 

<  power,  relieve  the  churcl|  and  solgects  of 

*  this  kingdom  (we  being  called  therto  by  hit 
'giving  of  us  power,  power  being  God*s  call 
'  to  doe  good)  of  that  oppression  that  hath  beia 

*  exercised  upon  their  consciences,  dvil  rigbli 

*  and  liberties,  that  men  may  aerve  him  boulie^ 

*  without  fear,  and  possesse  their  civil  rights  in 

*  quyetnes  without  disturbance.*  I 

3''  *  That  we  shall  endeavour  to  our  outmost 

*  the  extirpation  of  the  kingdom  of  darkness, 
'  and  whatsoever  is  eontrair  to  the  kingdom  of 

*  Christ,  and  especially  idolatry  and  popery, 

*  in  all  the  articles  of  it,  as  we  are  bound  in 

*  In  Wodrow  afler  the  second  bead  fol- 
lows: Thirdly, «'  That  we  confess  with  our 

*  mouth,  and  believe  with  our  hearts,  that  die 

*  doctrine  of  the  reformed  churches,  especially 

*  that  of  Scotland,  contained  in  the  scnptures, 

*  summed  up  in  our  confessions  of  faith,  and 
'  engaged  to  by  us  in  our  coveuants,  is  the  only 

*  true  doctrine  of  God,  and  that  we  purpose  to 
'  persevere  in  it  to  the  end  ;  and  that  the  pare 
'  worship  required  and  prescribed  in  the  scrip- 

<  tures,  without  the  inventions,  additions,  adorn- 

*  ings,  or  corruptions  of  men,  is  the  only  true 

*  worship  of  God,  and  the  Presbyterian gofern- 

<  raent exercised  by  lawful  ministers  and  eldeii 

*  in  Kirksessions,  nesby  teries,  8y  nods  and  Ge- 

*  neral  Assemblies,  is  the  only  right  govern- 

*  ment  of  the  church,  and  that  this  government 

*  is  a  distinct  government  from  the  civil,  and 

<  ought  distinctly  to  be  exercised,  not  aAer  a 

<  carnal  manner  by  the  plurality  of  votes,  or 

*  authority  of  a  single  person,  butaeoordiaglo 
« the  WordofGod,  so  ^at  the  Word  makes  and 

<  carries  the  sentence,  and  not  plurality  of  votes* 
And  that  which  is  the  3d  head  in  the  t«it,  la 
Wodrow  is  the  4th. 
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oar'nationall  coyenant,  and  superstiUoD,  will 
worship  and  prelacie  with  its  hierarcbv,  as 
we  are  bound  in  our  Solemn  League  and  Co- 
yenant, and  that  we  shall  with  the  same  sin- 
cerity endeayour  TGod  giving  us  assistance) 
the  oyerthrow  of  tliat  power,  that  hath  es- 
tablished that  prelacy  and  erastianism  oyer 
the  church,  ana  exercises  such  a  lustful  and 
arbitrary  tyranny  over  the  subjects,  seeking 
again  to  mtroduce  idolatry,  and  superstition 
in  these  lands  oontrair  to  our  coyenants,  and 
in  a  word  that  we  shall  endeavour  the  extir- 
pation of  all  the  works  of  darkness,, and  the 
relicts  of  idolatry  and  superstition  (which  are 
both  much  enlarged  and  reyived  in  our  tymes) 
and  execut  righteous  iud^ement  impartiallie 
(according  to  the  word  oi  Ood,  and  degree  of 
wickedness)  upon  the  committers  of  these 
thin^  but  especially  blai^phemy,  idolatry. 
Atheism,  sorcery,  peijurv,  undeanness,  pro- 
fimation  of  the  Lord's  Jay,  oppression  and 
malignancy,  that  beiog  thus  zealous  for  God 
h«  may  delight  to  dwell  among  us. 
4th.  <  Seriouslie  considering  that  the  hand  of 
our  lungs  has  bein  acninst  tne  throne  of  the 
Lord,  and  that  now  for  a  long  ty  me  the  suc- 
oessioD  of  our  kings  and  the  most  part  of 
oiir'  mien  with  him,  hath  bein  against  the 
puritie  and  power  of  religion  and  godlieness, 
and  freedom  of  the  church  of  God,  and 
hath  degenerat  from  the  yertue  and  good  go- 
▼emraent  of  ther  predecessor^  unto  tyranoy, 
and  hath  of  late  so  manifestlie  rejected  God, 
his  aeryice  and  reformation,  as  a  slavery,  as 
they  themseiyes  call  it  in.  ther  publict  papers 
(especially  in  these  last  letters  to  the  king  and 
duke  of  Lauderdale)  disclaiming  ther  co- 
yenant with  God,  and  blasphemously  inacting 
it  to  be  burnt  by  the  hand  of  a  hangman,  go- 
yenred  contnuy  to  all  right  lawes,  divin  and 
human,  exercised  such  tyranny  and  arbitrary 
goyemment,  opprest  men  in  ther  consciences, 
and  ciyil  rights,  used  free  subjects  (Christian 
and  reasonable  men)  with  less  discration  and 
justice  then  ther  beastSi  and  so  not  only  frus- 
tcat  the  great  end  of  government  (which  is 
that  men  may  live  goalie,  holily  and  peace- 
ably under  them,  and  migh$  be  mautained 
in  ther  rights  and  liberties  fVom  injurie  and 
wrong)  but  hath  also  walked  contrary  to  it,  so 
that  it  can  no  more  be  called  a  government, 
bat  a  lustful!  rage  exercised  with  as  little 
right  reason,  and  with  mora  croelty  then  in 
battte,  and  they  themselves  can^  no  more  be 
called  govemoors,  but  publict  grassators,  and 
publict  judgmentg  which  all  men  ought  as 
earnestly  to  labour  to  be  free  of,  as  of  sword, 
famine  or  pestilence,  rageing  amongst  us, 
and  besides  hath  stopped  (instead  of  punish- 
ing) the  course  of  Uwe  and  justice  against 
idolaters,  blasphemers,  atheists,  murderers, 
incestuous,  and  adulterous,  and  other  male- 
fiicUnra,  and  instead  of  rewarding  the  good) 
hath  made  butcheries  and  murthers  on 
the  Lord's  people,  sold  them  as  slaves^  im- 
prisoned, fortaiuted,  banished,  and  fined  them 
upoa  no  ^btr  acooiiiat^  bat  for  maotaiiung 


the  Lord's  right  to  rule  consdeneetf  against 
the  usurpations,  of  men,  for  fulfilliag  thet 
vowes,  and  repelling  unjust  violence,  which 
innocent  nature  allows  to  all ;  of  all  which 
and  more  particulars  we  can  give  (we  speak 
as  befor  God)  innnmerable  and  sure  instances. 

*  [But  that  we  may  see  if  there  be  any  thing 
that  stands  in  our  way  ;  there  are  but  three 
things  that  seem  to  have  weight  that  we 
know.  First,  Whether  the  deed  and  obliga- 
tion of  our  ancestors  can  bind  us.  Secondly, 
Whether  the  covenant  doth  bind  us  either  ta 
this  man  or  his  posterity.  And  thirdly,  Whe« 
ther  there  yet  be  any  hope  of  them  and  their 
posterity. 

'  1st,  As  to  the  first.  Our  ancestors,  theiff 
transactions  and  obligations  neither  did,  nor 
could  bind  us,  they  did  not  buy  their  liberty 
and  conquest  with  our  thraldom  and  slavery  ; 
nor  could  they,  liberty  and  freedom  being  a 
benefit  next  to  life,  if  not  in  some  regard 
above  it,  that  they  could  not  give  it  away 
more  than  our  lives,  neither  is  it  in  the  power 
of  parents  to  bind  their  posterity  to  any  thing 
that  is  so  much  to  their  prejudice,  and  against 
their  natural  liberty,  it  is  otherwise  indeed 
jn  things  moral.  Neitherdid  they  bind  us  to 
any  thing  but  to  a  government,  which  they 
then  esteemed  the  best  for  the  commonwealth 
and  subjects ;  and  when  this  ceaseth,  we  are 
free  to  choose  another,  if  we  see  it  more  con- 
ducible  for  that  end,  and  more  free  of  these 
inconveniencies.  2ndly.  The  covenant  doth 
iMirt,  for  it  only  binds  us  to  maintain  our  king 
in  the  maintenance  of  the  true  establishes 
and  covenanted  religion  ;  and  this  we  haye 
not ;  neither  can  they  require  homajife  upon 
the  account  of  the  covenant,  having  re- 
nounced and  disclaimed  that  covenant:  and 
we  being  no  otherwise  bound,  the  covenant 
being  the  coronation  compact,  without  the 
swearing  and  sealing  of  which  our  fathers, 
or  rather  we  ourselves  refused  to  receive  him 
for  king,  and  them  for  rulers  ;  and  if  they 
were  free  to  refuse  him  for  king,  upon  the 
account  of  not  subscribing  of  that  covenant, 
we  are  much  more  free  to  reject  him  upon 
his  renouncing  of  it,  this  being  the  only  way 
of  receiving  the  crown  of  Scotland  ;  and 
reigning  also,  not  being  an  inheritance  that 
passes  from  father  to  son,  without  the  con- 
sent of  tenants,  but  an  (and  the  more  men 
plead  for  this,  the  more  we  are  concerned  to 
look  to  it)  office,  which,  all  say,  is  given  *  ad 
'  culpam,  non  ad^vitam.'    Wodrow.] 

*  Neither  can  it  be  thought  that  ther  is  hope 
of  ther  returning  from  these  courses,  having 
so  ofV   shewed  ther   natures  and  enmities 

Xmst  God  and  all  righteousnesa,  and  so 
n  declared  and  renewed  ther  purposes  and 
promises  of  persevering  in  tiiese  courses,  and 
suppose  they  should  dissemble  a  repentance 
of  these  evilis  and  professe  to  retume  to  batter 
courses  being  putt  to  straits:  or  for  ther  own 
ends  (for  npon  no  other  account  cane  we  rea- 
sonablie  expect  it)  and  though  it  might  be 
thought  Aatthennight  be  pardon  for  what 
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*  in  dope  (wliiA  m  Qimiiot  3^t  99a  t»  j)^  witfi- 

>  Wt  tb$  Tiqlalictii  «f  the  la.W«  ^  Gf9iy  wi  a 
*^iie»t  gaiUNM«iB  DP  the  M4,  fixw  ^vhJifih 

*  gf»iiine99»Xhej^i  can  Dev^.|ie  free  bitf  by 

<  «l(fK;4Miiigr  of  Mod's  ri(^bt«Qii«ju<l^nn%»il^  qooa 

<  t)Ma»  fQr  waMttiPfT  «q  irmAVlie  ^sscrvj^d  aiuh-so 
^  neo^piMrly  f«qMi3|ii|i  juMicie)  j^Qt  they  cannot 
>Jbi«MQm  e(fcr1h^yh»vc  TWrioled  all  tyes 
.«.lh»t  bumuie  wisdom  oanp  ^evi^jtobimlmto, 

*  juid  bc!»de  Iber  will  be  AQOoethiog  pf  (oQie 
«.£wiDd  to  think  to  biod  a  Ving  tb&t  protends  to 
/  al»Qliito»9,  and  aar  fatfa«rp  or  rnHier  ourftelTes 
«.nt  first judgod it  i^ot  wacraqtable  Ho  jreofiive 

*  bim  without  coii»eiitiojr  to  and  sweaHog  of 

*  the  coyenant,  aud  if  so  the  reDOuqCiog  4^d 
•«  d)9claimi(»gr  thereof  ve  o«gibt  M  present  to 
^jti^ge  to  be  a  just  and  reaMoable  gnmndof 
^j:^eetmgliiin.  .U^onth^9eg!:oui)(ls' being  as- 
'  swed  of  God's  approbatiun  and  men's  irbose 
.«  heails  are  not  .utterly  hya3s^  apd  .tber  con- 
.«.8ci«iioe8  altogether  corrupted,  and  .kooweing 

*  Jisaur^dly  that  ithe  upholding  of  sooh  is  to 
•<  uphold  ipantobear  down«Ghriit'8  kio^oxB, 

<  and  to  uphold  Sftti^n's,  and  the  jdepryvipg  of 

<  men  of  light  government  and  good  govem- 

*  ^uv9  to  the  ruioiug  of  xetigion,  undpeing  of 
.«  huniAii  societie,  we^  then,  seeipg  the  iniunera- 

*  ble  si^ns  and  spares  that  are  in  giving  obedi- 

<  once  to  .tber  acts  ;  on  the  other  band  ^evag 
«  tf  we^hall  acknowledge  tber  autboritie  and 

*  rafu!(e  obedience  to  ther  siofuJl  comiiiaods,,the 
<^illos8  misecies  that  mil  foU09v.eand  siding 

*  with  X]tQd,  (vrfao  we  hvpe  wilijaccept  and  help 

<  us  to  a  UberatioB  from  tber  tyranny)  against 
^his  .stated  and  .decbu-ed  enemies,  doe  reject 
<,that  king  and  these  associat  with  bimirom 
^  bdog  our  rulers  becansa.standing  in  the  way 

>  of  our  right  free  and  peaceable  ^serving  of 
'  .Gtid,  firopagating  his  kingdom  and  reforma- 

*  tion  and  or erthroweing  Satan's  kingdome  ac- 
'  oordiug  to  .our  Goveoant,  and  declares  them 

*  hence  fnrtb  to  be  no  lawfuJl.  rulers,  as  they 

*  :bave  declared  us  to  be  np  lawfoil  subjects 
^  Upon  a  ground  far  lease  wari'antable,  as  men 

*  unbvasspd  may  see,  and  that  ef\er  this  we 

*  jneither  owe  nor  shad  yeald  any  willing  obe- 

*  dience  to  them,  but  sliall  rather  sufier  the 
^  outmost  of  tber  cruelties  and  ii:\ju8tice  until! 

SGod.aball  plead  our  cause,  jiiid  that  upon 
^  these  accounts,  because  tbev  hnVe/iltiered  and 

•  *  destrovad  theJLord's  establiined  religion,  over- 

•  *  tamed  tho  fondamentali  and  estabUsbed  lawes 
■  *  of  the  kingdome,  taken  altogether  away 
'  *.  Christ's  eburch  aud  gorernroent,  and  chainged 

*  the  civil  government  of  this  laud  (which  was 
'  *  by  king  and  free  parliamenta)  unto  tyraanie, 

*  wher  non  are^associat  to  be  pai  lakers  pf  the 

*  govemtoent  but  onlv  .those  wWo  will  be  tbund 
^  by  justice  to  be  guilty  of  criniin^Hs,  and  all 

.  <  ether  excludit  esen  those  who  by  the  lawes  of 
f  the  land  by  birth  hade  a  right  tu  and  a  sbar^ 

*  in  thatgovernmeni,  and  that  only  because  not 

*  of  theaameguiitinesse  and  mischieF0U8  pur- 

>  poses  .witb.lhemaeiv^,  and  also  all  free  ^eo> 

<  jtions  of  cnmoussioners  ior  pftrlian^ent  an^ 

*  officers  Ipr  goveiumeDt,  ave  wade  void  bv 

>  thet  jnalung  thoae.  <ibe,<iiudi6catiww  oiM* 


mmmM>  these  piacw.  fW*  by  thf  r^vi 

God  ^  tJive  la(Wp  cif  this  land  jrar  ibe  cwue 
qf  tbipr  fsolufipn  bflfOTi^Bp  t^bjat  jgkwn  <»n^  (qok 
upwt  U?,  .9r  judge  m  bound  in  aAoif gi^f^  to 
tb^munleasetha  say  al^o.we  jwe  bcjmid  in 
jdlf^dgeaDi^  to  di?ill9,  ihoy  being  bw  T«e- 
ger?nt?  aud  q^t  ftqii's. 
*  dtp.  Wie  then  beipg  m^e  frep  by  £|odand 
tber  own  doeings,  heaving  the  We  atrfth^ 
giying.tbe  tonagxmmn  c^  that  lawe,ii^ 
w  the  cau^  ;that  vifo  are  Joi^  nowp  f(m  aK 
obUgations*  both  divine  andoiKil,  to  tbe9i,ind 
kqoweing  that  no  A^Ocietip.pf  men  tbatbfth 
oorcuption  in  tbem  (Yvbioh  alwayes  is  ready 
to  hegett  disprders  and  aoe  ii\juriea  vaktte 
retrained  and  punished  by  lawes  andgoven- 
ment)  can  be  without  lawes  and  gov emm^t, 
and  withall  desyreing  to  be  govemad  in  the 
best  ivay  that  is  least  lyable  to  ioconveqieoces 
and  tyranny,  we  dpe  declare  ^hat  we  abaU  ntt 
up  over  ourselves,  and  oyer  aU  tbat.God  iball 
give  us  (kbwer,  government,  and  govemottn, 
according  to  the  word  of  God,  and  espccii^ 
ac^rding  to  that  word,  £^od.  xviii.  ver.  %l 

*  J^oreover  thou  shall  pr^iide  out  of  all  the 

*  p^ple  able  men,  such  as  .fisar  Qpd,  men  of 
Vtrutb,  hating  CQvetousn^/  [/ti^  {dace  well 
over  tbem  to  he  rulers  of  tbouaaqeds  and  rulers 
of  hundreds,  rulers  of  fii^es,  and  rulonsf 
tens.  Wodrow].  And  that  we  shah  no  more 
cpmmitt  the  government  of  ourselves,  »Bd 
the  making  of  lawes  for  us  to  any  one  nn^e 
person  and  lineal  succession,  we  not  kng 
tyed  as  tliejews  wer  by  God  to  onefaisfly 
government,  not  being  au  inheritance  botase 
office,  which  must  be  ^iiared,  nut  to  the  is- 
ierest  and  lust  of  a  man,  but  to  the  good  of 
the  commonwealth  '^  And  this  kind  of  goienn 
ment.by  a  single  {tersbn,  5cc.  beiuff  diost  ly- 
able to  inconvenience  ^as  sad  .and.kmg  ei- 
perience  may  now  teadi  us)  and  aptest.to  de- 
generat  junto  tyrrannie.  Moreover  we  ,de« 
clare,  that  these  men  wlu>ni  we  sbailiftt 
over  us  shall  be  engageil  to  f^oyern  us  .[jrio- 
oipally  by  that  civd  or  judiciall  lave  p^w 
by  God  to  his  people  of  Israel.  fNo  mao, 
we  think,  doubting  but  it  must  be  theJbesteo 
fiiT  as  it  goes,  beins^  given  hy  .God ;  aad  ^^ 
having  no  body  of  law  of  our  o\fn,  but  tfiae 
fewiimxufeet  Acts  ofvParliaooenty  apdaosie- 
times  following  the  canon,  and  .sometime^the 
ieudal,  and  aamietimcs  the  civU,  which  oef%- 
sftons  great  contentions  among  the  ^^ople, 
especially  those  who  are  natui^ly  litigiMUf 
to  the  exhausting  i^d  dnh'ancing  of  the  sob- 
stance  of  the  kii^dom  to  some  ^>v  tneo,  ud 
squeesungof  itsmhahitants.  Wodrow.]  Bot 
especiailie  ^hat  we  shall  be  governed  b^  tb^ 
law  in  matters  of  lyjO"  and  death,  and  in  ill 
other  things  also  so  larr  as  they  rea^,  ^ 
cept  only  mat  lawe  (viz.  a^ent  slaves)  wwca 
does  not  agree  witi)  thai  Christian  libtf^ 
esublished  id  all  Gliristiandom  (only  ^^^ 
by  our  tvranies,  and  aoipe  oUiers  of  late)»  n 
that  of  divorces  and  pqlij;amyi  ^e  one  beiBf 
not  a  lawe,  but  a  pernnssion  gianted  ajM* 
the  aficount  of  ttie  JuodoM  )ai  4hff  Jy*'^ 
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[BQf 


*  tbe  Mhcr  b^o^  a  nnful  castom  eontrny  ta 

*  th«  first  iutttatioii  of  nwrriage  creept  io  unto 

*  the  efaarefa ;  we  knowe  that  men  ot'malii^aiit 
'•nd  penrerse  spiritB,  that  basDot  a  higher 
'  God  then  a  wicked  beio^,  which  suits  only 
'  with  ther  Justful  licensiottsoem,  and  it  may 

/be others  with  them  that  teemed  to  be  of 
'  better  principles,  will  raise  an  ignorant  cla- 

*  moor  upon  this,  that  it  is  a  fyfth  roooarehy, 
'  tnd  we  fyfth  monarchy  men,  and  will  labour 
<  to  amuse  the  people  with  strange  termes,  and 
'  put  odious  names  on  good  things  to  make 

*  them  batefull  as  ther  way  is ;  Imt  if  this  be 
'  therfyfth  monarchy,  we  both  are  and  ought 

*  txf^  such,  and  that  according  to  his  word. 

<f  .  *  It  heing  the  work  of  th^  ministers  of 

*  the  gospeli,  to  preach  piopogate  and  defend 
'  the  kingdom  of  God,  and  tu  preserve  the  doc- 
'  trine,  worship,  dissipline,  go?emment,  liberties 

*  sad  priviledges  of  the  same  from  ail  corrnp- 

*  tioos  and  encroachments  of  rulers  and  all 
'otbcfs.  And  seeing  that  the  ministers  of 
'  the  ehnrch  of  Scotland  (at  least  the  greatest 

*  pwt  of  theaa  by  far)  not  only  were  defec- 
'  tire  in  Reaching  and  testifying  a^nt  tbe 
'acts  of  these  riucJIv  for  overthrovmg  reli- 
'gion  sad  rdlormation,  abjuring  our  cove- 

*  Dsot  made  with  6od,>establishing  a  govern- 
'  ment  in  the  church,  which  that  king  calls  his 
'  oim  goremment  (and  so  not  Qod's)  contrair 
'  to  our  coreaant ;  againest  inacting  jo£  that 
'  blaipbemousi  (so  CSlvin    calls  that  supre- 

*  mae^)  *  of  Henry  the  eight,  upon  which 

*  Among  the  matters  alleged  against  Charles 
Sd,  io  the  U>n«l  which  Wo<lrow,  (vol.  S,  p.  139) 
meotions  to  h^ve  been  signed  by  Cameron  and 
otben  in  ^or-  1680,  w«re  *<  usurping  U*  him 
adfthe  fitoysl  Prerogatives  of  Jesus  Christ, 
aad  encroaclaing  u|ion  the  liberties  of  the 
Charch,  and  so  stating  himself  both  in  oppo- 
■itiQa  to  Jeaus  Christ  the  Mediator,  and  the 
fiee  government  of  his  house.'' 

By  the  Act  of  Supremacy,  (1st  Act  of  the 
Sd,  Pkriiaraeat  of  Charles  Sd  Nov.  16,  1669,) 
after  reciting  '*  how  necessar  it  is,  tor  the  good 
tad  pttca  of  the  Church  and  State,  that  his 
najoties  power  and  authority,  in  relation  to 
natters  and  persons  ecclesiastical,  be  more 
deariy  asserted  by  an  act  of  parliament,"  it 
«ai  '<  £nacted,  asserted,  and  declared.  That 
kis  BUQesiy-  bath  the  suppeme  authority  and 
supremacy  orer  all  persons  and  in  all  causes 
aodesiastical  within  this  his  kingdom ;  and  that 
bv  vertue  thereof,  the  ordering  and  disposal  of 
me  external  govemn^nt  and  policy  of  the 
Church  doth  properly  belong  to  his  majesty 
aad  his  succassors,  as  an  inherent  right  to  the 
crown;  And  that  his  majesty  and  his  succes- 
aots  may  settle^  enact^  and  emit  such  consti- 
hitions,  acts  and  orders,  concerning  the  admi- 
Bistratioii  of  the  .external  government  of  the 
Chmch  and  the  persons  employed  in  the  same, 
•ad  concerning  all  ecclesiastical  meetings,  and 
matters  to  be  proposed  and  determined  tnerein, 
MS  they  m  their  royal  wisdom  shall,  think  fit 
ffhach  acts,  orders,  sim)  cowtitutiooSy  being 


*  this  pierogatire  is  foondit,and  ifon  wiiidi  it 
^  is  derived,  and  is  no  less  if  not  more  injurioua 

*  to  Christ,  and  msbtviag  to  his  church)  and  sa- 
'  cralegioiis  pi-erogative  given  to  a  king,  over  the 

*  church  of  God,  and  against  the  other  acts  aad 

*  incroachments  of  his  church,  and  hundered 
'  others  also  who  were  willing  and  would  have 

*  testified  against  them,  anu   censured  soma 

*  that  did  it  (for  which   togither  with   other 

*  causes  in  ther  trust  and  administration,  w<> 
'  may  say  Cod  hath  \ei\  them  to  doe  worse 

*  things)  but  also  hath  voted  in  that  meeting 

*  (which  they  are  pleased  to  call '  ane  Assembly 

*  of  Miiiisteis'  but  howe  justlie  lelt  men  judge) 

*  ane  acceptation  of  that  liberty  fouodit  upon 

*  and  given  by  vertne  of  that  blasphemeouslis 
'  arrogated,  and  usurped  power,  aad  hath  ap- 
'  Beared  before  ther  courts,  to  accept  of  that 
'  liberty,  and  to  be  inacted  and  authtriaed  ther 

*  as  miuisters,  and  so  hath  willinglie  (for  this  is 

*  ane  illicit  act  of  the  will,  and  not  ane  act  o( 
<  force  and  constraint)  translated  the  powec  of 
.'  sending  put,  ordoring,  censuring,  (for  as  they 

re^rded  in  the  hooks  of  council  and  duly  pub* 
lished,  are  to  be  observed  and  obeyed  by  all  hia 
majesties  subjects,  any  law,  act  or  custom  to 
the  contrary  notwitlistauding."  »  / 

ButJ>y  the  Articles  of  Grievaaoes,  &c.  (18(k 
of  the  Acts  and  Orders  of  the  meeting  of  the 
estates  of  the  kingdom  of  Scotland,  April  15tk 
1689)  It  was  declared,  '<  That  the  IstAot.of 
Parliament  1669,  is  inconsistent  with  the  es* 
tablishmeiit  of  church  government  now  desired, 
and  ought  to  be  abrogated."  And  accordingly 
it  was  abrogated  by  the  1st  Act  of  the  2d  Sss- 
sion  of  William  and  Mary.  And  hy  the  5th 
Act  of  the  same  S^on,  Presbytoriau  Church 
Government  was  fully  established.  Several 
Acts,  6cc,  contrary  or  prejudicial  to,  iaconststent 
with,  ot*  derogatory  Irom  it,  were  rescinded,^ 
and  the  Confession  of  Faith  was  ratified.  Of  ' 
this  Confepsioa  the  2Stb  chapter  maintains  the 
exclusive  ecclesiastical  supremacy  of  our  Sa- 
viour, **  There  is  no  otlier  head  cd' the  Chhrch 
but  the  Lord  Jesus  Christ" 

Another  act  for  securing  Presbyterian  ehuroh 
government  was  passed  June  ISth,  1702.  And 
by  two  acts^of  Sept.  1703,  (by  the  former  of 
which  Presbyterian  Church  Goverbment  was 
secured  and  confirmed,  and  by  the  Jatter  it  was 
declared  to  be  High  Treason  to  impugn  the  au-> 
thorityof  the  Convention  Parliament  or  even  to 
attempt  an  alteration  in  the  Claim  ol*  Rights,) 
the.maintainanoe  of  the  Presbyterian  Religion 
was,  as  Mr.  Laing  has  observed,  indirectly 
aided  by  the  ))enalties  of  treason.  Lastly,  on 
January  16th,  1707,  (the  day  on  which  the 
act  ra^fyiug  and  confirming  the  Treaty  of 
Union  was  enacted)  another  act  was  passed,  for 
securing  the  Presbyterian  Church  Government, 
ordaining,  among  other  things,  **  that  all  future 
sovereigns  of  QreaX  Britain  should,  on  their 
accession,  swear  and  ^subscribe  inviolably |  to 
maintain  and  preserve  that  system  of  Church 
Government."  As  to  the  pasning  of  this  act,  SMt.' 
4  Laing,  354, 365,  356,  JCditMi  of  1804. 
3F 
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accept  of  tb«r  liberty  Irom  them,  so  they 
sabmitt  to  ther  censures  and  restraints,  at 
least  all  of  them  who  vrer  yet  tryed  with 
It,  and  otbei'S  of  tbem  appeaivd  and  ac- 
kaovledgied  before  ther  courts,  tbat  they 
would  not  have  done  these  things,  tbat  tbey 
weir  chairged  with,  if  th^y  hade  thought  it 
would  have  offended  them.  Ministers,  de- 
parting from  the  court  of  Christ,  aiid  subjec- 
tion, to  the  ministry,  to  the  courts  of  men  and 
subjeclion  to  the  magistrate,  (which  hade  bein 
impious,  and  injurious  to  Christ,  and  his 
church,  although  they  hade  been  righteous, 
and  lawliiU  rukrs,)  and  by  their  changmg  of 
courts,  (accor(*ing  to  ommon  lawe)  hath 
cban^;-ed  ther  masters,  and  of  the  ministers 
of  1.  iirist  are  become  the  ministers  of  men^ 
and  bound  to  apswer  to  them,  as  oft  as  they 
will,  and  as  by  tii^  acceptation  of  this  liberty, 
in  such  manner,  they  have  translated  the 
^Hiyver,  so  they  have  given  up,  and  utterly 
quit  the  government,  and  a  succession* of  a 
presbiterian  ministry ;  tor  as  these  wer  not 
granted  them,  of  their  masters,  so  they  ex- 
ercise ther  ministry  without  them,  and  so  by 
tliese  (as  the  ecclesiastic  government  is 
swallowed  up  in  tbe  civil)  if  the  rest  hade  fol- 
lowed them,  the  ministry  should  have  bein 
extinct  whh  themselves,  and  the  wholl  work 
of  reformation  hade  bein  buried  in  oblivion, 
not  so  much  as  the  rememberance  of  it  kept 
up :  these  to^ither  with  the  other  of  their 
commissions  m  preaching  the  lawful nesse  of 
paying  that  tribute,  declared  to  be* imposed, 
tor  the  bearing  down,  of  the  true  worship  of 
God,  (which  they  falslie  termed  seditious 
conventicles,)  and  tfier  adwiseiog  these  poor 
prisoners  to  subscrybe.the  bond,  and  conse- 
qnentlie  could  not  but  so  advise  all  others  if 
putt  to  it  (for  the  hazard,  that  men  were  in, 
will  not  make  a  reall  ehange  of  the  morality 
of  that  action,)  and  besids  the  rest  may  be  put 
to  it  upon  the  same  hazard,  and  so  it  the  one 
should  advise  (which  consequently  they  must 
doe,)  and  the  6ther  should  subscrybe,  this 
would  altogether  close  tbat  door,  which  the 
Ix>nl  hath  made  use  of,  in  all  tbe  churches  of 
Europe,  for  casting  of  the  yoke  of  the  whore, 
and  restoring  the  truth  andpuritieof  religion 
and  reformation,  and  freedpoi  of  the  churches, 
and  shoidd  have  stopped  all  ingresse  for 
men  when  once  brought  under  tyranny,  to 
recover  ther  liberty  again.  These  ministers, 
then  not  being  tbflowers  of  Christ,  who  befbr 
Pontius  Pilate  gave  a  good  confession,  which 
was,  that  he  was  a  King,  and  no  king,  if 
be  have  not  power  to  order  his  house  and 
subjects,  and  they  not  following  htm,  nor  his 
ministers,  If  not  asserting  and  raantaining  of 
this  bis  kinglie  power,  against  alt  incroaches 
and  usurpers  of  it,  and  besids  we  being  com- 
manded, if  any  brotlier  walk  disorderlie,  from 
such  to  withdraw,  and  although  in  the  capa- 
uity  we  now  are  inj'^e  neither  have  nor  as* 
bumes,  to  ourselves,  authoritie  to  give  out 
definite  and  authoritative  sentences,  of  depo- 
miisu  And  vuspeosion  agaiost  these  nuuisteni. 


yet  we  declare,  which  is  proper  for  ns  to  doe, 
tbat.  we  neither  cane  nor  will  hear  preach-  ^ 
ing,  nor  reoeave  sacraments  from  these  mi- 
nisters, that  hath  accepted  of,  and  voted  for 
tbat  liberty,  and  declaires  all  who  have  en- 
couraged and  strengthened  ther  bands,  by 
hearing  and  pleading  for  them,  alt  those  who 
have  tra/fiqued  for .  ane  union  with  them, 
without  ther  renuncing,  and  4«i)eDtiag  of 
these  things,  all  those  who  doe  not  iestifie 
foithfullie  against  them;  and  efler  doe  not  de- 
port themselves  suiUblieto  ther  testimooiei, 
and  allwho  joyn  not  in  public;,  with  ther  bre- 
thren, who  ai<e  testifieing  againest  tliem,  we 
declare  that  we  shall  not  hear  them  prefteb, 
nor  receave  sacraments  from  them,  at  least 
till  they  stand  in  iudgement  befor  these  mi- 
nisters, and  be  Jiidgeil  by  tbem,  who  havt 
followed  tbe  Lord,  and  kcept  themselves  free 
of  these  defections  and  as  our  hearts  have 
cleaved  to  these  ministers,  whiil  tliey  wer  m 
the  Lord's  side,  and  subjected  oureelves  to 
them,  so  we  shall  still  cleave  to  those  that 
&byd  followeing  him,  and  shall  be  subject  to 
them  in  the  Lord. 

1^.  '  Then  we  doe  declaire,  and  acknowledge, 
that  a  gospel  ministrie  is  astandiogoTdioaDoe 
of  Go(^  appoynted  by  Christ  to  continue ia 
tbe  church  untill  the  end  of  the  world,  and 
that  none  of  us  shall  take  u|)on  him,  the 
preaching  of  the  word  or  administring  the 
sacramentii,  unlesse  called  and  ordained 
thereto,  by  tb^  ministers  of  the  Gospel,  and 
as  we  declaire  that  we  are  for  a  standiDg 
Gospel  ministrie  rightlie  choisen,  and  rigbtlie 
ordained,  so  we  declaire,  that  we  shall  i^ 
about  this  work  in  tyme  to  come  with  mens 
fosting  and  prayer  and  more  carefull  inspec- 
tioQ  into  the  conversatifm,  and  holinesse  of 
these  men  that  shall  be  choisen  and  ordaised, 
the  want  of  which  fbrmerlie  hath  bein  a  great 
sin,  botb'in  ministers,  and  people,  which  hatK 
not  bein  the  least  cuise  of  ttits  defection.' 

*  [This  will  n  eet  with  the  same  measure  as 
the  former.  The  former  was  a  Fifth  Mo- 
narchy, so  this  will  be  a  Separation.  There 
is  both  malice  and  ignorance  in  this  calnDiny. 
Blaltce  iu  striving  to  make  us  odious;  ror 
there  js  nothing  that  will  make  us  more  odioot 
to  the  world,  than  to  tell  them  we  think  Jtir- 
selves  more  holy  than  all,  and  will  have  do 
communion  with  others :  But  weabbd)"  sdch 
thoughts,  and  whatever  we  know  of  our  sin- 
cerity, yet  we  know  nnthing  of  our  perfection, 
and  so  see  nothing  whereu|ion  we  may  com- 
pare, thuch  less  excioed  others,  bnt  the  con- 
trary ;  and  if  any  were  to  be  shut  out  upon 
tbat  account,  we  judge  ourselves  would  be  die 
first.  There  is  ignorance  in  it,  if  not  a  deep 
deceit ;  for  separation,*  as  the  scripture  and 
divines  take  it  in  an  evil  sense,  cannot  be  at- 
tributed to  us;  for  if  there  he  a  separation,  it 
mutt  be  where  the  change  is,  ancf  that  is  d«iI 
in  us ;  we  are  not  separaUog  from  the  com- 
munion of  the  church,  and  setting  up  new 


ordinances,  and  a  new  ministry,  but  dear  ing 
jslera,  wd  foilowinf  tb«  laii^ 


to  tbe  saioe  nuotslera,  i 
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tprduaafin,  when  others  have  sliddeii  Uck  to 
*  new  ways,  and  Kave^i  new  amhoriiy  super- 

<  added,  which  is  like  the  new  piece  in  the  old 

<  garment. 

'  £ighthly.  We  bind  and  oblige  ourselves  to 
f  defend  ourselves,  and  one  another  in  our  wdc- 
f  shippiD§[  of  God,  and  in  our  natural,  civil  and 

<  dirme  rights  and  liberties,  till  we  shall  over- 
<.  come,  or  send  them  down  under  deijate  to  the 
^  posterity,  that  they  may  begpn  where  we  end ; 
^  and  if  we  shall  he  pursued  or  troubled  .any 

*  farther  in  our  worshipping;,  rights  and  liber- 

*  ties,  Qtat  we  shall  look  on  it,  as  a  declaring 
'.war,  and  take  all  the  advantages  that  one 
/*  enemy  doth  of  another,  and  seek  to  cause  to 
'  perish,  all  that  shall,  in  an  hostile  manner,  as- 

<  sault  us,  and  to  maintain,  relieve  and  right 
Yourselves  of  those  that  have  wronged  us,  but 

*  not  to  trouble  or  injure  any,  but  those  that 
1  have  injured  us,  there  being  most  lawful  for 

*  us,  being  many  tha^  are  wronged  upon  such 

<  an  account,  and  by  such  persons  who  have 

*  nothinn;  now  over  us,  but  power  and  usurped 

<  aatbonty,  which,  we  shall  neither  answer  nor 

*  acknowledge,  if  we  can  do  otherwise,  hoping 

<  that  God  shall  break  off  that  part  of  the  yoke, 

*  and  free  us  of  that  power  and  tyranny,  that 
'  we  have  cast  off  upon  his  account,  and  will 
'  give  us  judges  as  we  had  at  the  beginningyand 
^  |0ouusetk>r$  as  we  bad  at  the  first.'  Wodrow.] 

FoUowes  the  tenor  of  the  other  Treasonnble 
Paper,  calliedi'The  Declar.\tion  ondTEs- 
TiMONiE  of  the  Trye  Presbiterian,  Anti- 
Pretatjck,  and  Anti  Erastian  persecuted 
Party  in  Scotland. 

'  It  is  not  atuongst  the  smallest  of  the  Lord's 
$  mercies  to  this  poor  land,  that  tber  hath  bein 

*  always  some  who  .have  given  a  testimony  of 
*■  every  course  of  defection  which  we  are  guihy 

<  of,  which  is  a  tocken  .tor  God  that  he  does 
f  not  as  yet  intend  to  cast  us  off  altogithei', 
S  but  that  be  will  leare  a  remnant  in  whom 

*  he  will  be,  glorious,  if  tbey   (through  his 

*  fnoe)  keep  themselves  clear  still,  aud  walk 

*  in  his  way  and  method,  as  it  hath  bein  walk- 

<  ed  in  and  owned  by  him  in  our  predecessors 
f  (of  truly  worthy  memory)  ther  tyme,  in  ther 

*  carrying  oo  of  our  noble  work  of  reformation, 

*  in  the  several  steps  thereof,,  from  popery  and 
^prelacy,  and  lykways  from  erastian  supre- 

^  *  macy  bo  mocb  usurped  by  him  ;  who  (it  is 
( tnie  aa  far  as  we  knowe)  i^  decendit  from  the 
^  race  of  our  kings,  vet  he  hath  so  fare  devoidit 

*  fmm  what  he  ou^bt  to  have  bein  by  his  per- 

*  jnrie  and  ui^urpation  in  church  matters,  and 

*  tyranniein  matters  civil,  as  is  knowen  by  the 

*  whole  land,  that  we  have  just  reason  to  believe 
!  that  one  of  the   Lord's  great  controversies 

*  againest.us,  is  that  we  have  not  disowned  hira, 

*  and  the  men  of  his  practices,  whither  inferior 

*  magistrates  or  any  others,  as  enemies  to  our 
f  Lord  and  his  crown,  and  the  true  protest  ant 
'and  presbiterian  interest  in  ther  hands  our 

*  Lord's  espoused  bride  aud  church.  Therfor 
^  albeit  we  be  for  government  and  governours 
^fHGhaaUiAworiQf  Gctd,  and  oor  oovenants 


aHows,  yet  we  for  ovrselvey  and  ftll  that  will 
adhere  to  us,  as  the  representatives'ol  the  trua 
presbytcrian  church  and  covenanted  nation  of 
Scotland ;  considering  the  great  imzard  of 
lyeing  under  such  a  sin,  doe  by  these  presents 
disowne  Charles  Stewart,  who  bath  bein 
reigning,  or  I'atber  (we  may  say)  tyranoazing 
on  the  thron  of  Scotland,  and  government 
thereof,  (fbrfaulted  several!  years  since  by  hif 
perjurie,  and  breach  of  covenant  with  God 
and  his  church),  and  usurpation  of  his  crown 
and  royall  prerogatives  therein,  and  many 
other  breach^  in  matters  ecclesiastick,  ^nd  by 
his  tyrannie  and  breach  of  the  very  legis  reg' 
nandi  in  matters  civil,  for  which  reasons  we 
deelaire  that  severall  years  since  he  should 
have  bein  denudit  of  bemg  king  ruler  or  ma- 
gistrate, or  having  any  power  to  act  or  be 
obeyed  as  such,  as  also  bemg  under  the  stand- 
ard of  Christ  captain  of  salvauon ;  we  de- 
elaire war  against  such  a  tyrant  ai^  usurper, 
and  all  the  men  of  his  practices  as  enenues 
to  our  Lord  Jesus  Christ  his  cause,  and  cove* 
nants,  and  againestall  such  as  have  strength- 
ened him,  sided  with  him,  or  anywayes  ac- 
knowledged him  in  his  usurpatioukand  tyran- 
nie civil  and  ecclesiastick,  yea  and  agaipect 
all  such  as  shall  strengthen,  side  with,  or 
anywayes  acknowleflge  any  other  in  the  like 
usurpation  and  tyranny,  tare  more  againeat 
such  as  would  lietray  or  delyver  up  our  free 
reformed  mother  church,  unto  the  bondage  Of 
Antichrist  the  pope  of  Rome. 

'  By  this  we  homologfate  the  testimony  given 
at  Kutherglen,  the  twentie  nyntli  of  May 
1679,  and  all  the  faithful!  testimonys  of  these 
that  have  gone  befor  us,  as  of  these  also  who 
have  suffered  of  late,  and  we  doe  disclaim  that 
declaration  published  at  Hamilton,  Jupe  1679, 
chiefty  because  it  takes  in  the  king's  interest, 
which  we  are  severall  years  since  loosed 
from,  because  of  the  forsaia  reasons  and  others 
which  may  efter  this  (if  the  Lord  will)  bo 
published.  As  also  we  disown  and  by  this 
resents  the  reception  of  the  duke  of  York,  a 
profest  Papist,  as  repugnant  to  our  principles 
and  vows  to  the  most  high  God,  and  as  that 
which  is  the  great  (though  akce  tup  just)  ra* 
proach  of  our  church  and  nation.  We  also 
oy  this  protest  against  his  succeedlug  to  th« 
crown,  and  whatever  hath  been  done  or  any 
are  essaying  to  doe  in  this  land  (given  to  the 
Lord)  in  prejudice  of  our  work  of  reformation. 

*  And  to  conclude,  we  hope  none  will  blame 
us  for,  or  offend  at  our  rewarding  these  that 
are  againest  us  as  they  have  done  to  us,  as 
the  Lord  gives  the  opportunity.  This  is  not 
to  exclude  any  that  nath  declined,  if  tbey  be 
willing  to  give  satisfaction  according  to  the 
degree  of  their  offence.  Given  at  Sanquhar 
the  ^2  June  1680.' 

By  wliich  wicked,  treasonable,  and  seditions 
papers  above  repeited,  ye  and  your  treach- 
erous accomplices,  murdering  and  bloody  mi- 
nisters and  preachers,  have  plotted,  coniry  ved, 
and  inteadit  the  death  of  the  king's  majestie, 
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and  the  niine  of  his  government  and  Autboritie, 
and  the  deprivation,  depAseing,  and  snspendiog 
orbiro  from  Hie  style,  honour,  and  kingKenaroe 
nf  the  imperiall  croirn  of  this  realcne,  and  has 
conlryvea  and  plotted  the  suspending  of  his 
majestie  and  royaU  familie  from  the  exercise 
fiV  the  royals  government,  t^nd  ye  and  your 
accomplices  have  declaired  his  sacred  majestic 
to  be  ane  usurper,  and*  ye  did  adhere  and  owne 
the  forsaids  treasonable  and-  seditions  papers  in 
presence  of  the  Iord&  of  his  majesties  privy 
conncill,  upon  thelweatie  fourth  day  of  July 
histant,  and  that  ye  might  accpmphsb  these, 
your  treasonable  designes^  hnproos,  detestable, 
«nd  horrid  resolutions,  you  and  your  accora- 
pUoes  to  the  nninber  of  ane  hundreth,  horse  and 
,  foot,  did  in  the  modelhs  of  March,  Apnryll, 
May,  June  and  July  in  this  instant  year  of  God 
1680,  upon  ane  or  other  of  the  days  of  ane,  or 
other  el  the  saida  moneths,  the  said^ear  ryse 
and  continue  in  armes  vi'ithout  his  majesties  au- 
thoritie  and  approbation,  and  did  declaire  and 
levie  ware,  and  take  up  armes  against  him, 
and  those  commissionat  by  him.    And  upon  the 
day  of  July  instant,  or  ane  or  other  of  the 
dayes  ef  tiM  said  moneth,  did  invade,  attacque, 
assault',  ingage  and  feight  with  a  partie  of  his 
majestii»  rorceb,  under  the  conduet  and  com- 
mand of  the  laird  of  Earlesliall  (ane  of  his  ma- 
jesties commissionat  officers),  and  did  wound, 
kill  and  murder  severall  oi'  his  majesties  sub- 
jects and  souldiers  under  his  command,  off  the 
which   seditions,  treasonable  and  wicked  pa- 
pers, coQvocating,  r^seing,  and  continueing  in 
armes  of  bis  majesties  subjects,  without  and 
contrary  to  his  majesties  authoritie  and  com- 
mand, killing  and  murdering  his  majesties  sub- 
jects and  souldiers,  and  of  the- other  crymes 
above  mentioned,  ye  are  actor,  airt  and  part,* 

*  Mr.  Hume,  in  bisCommentaries,  very  co. 

.  piously  treats  of  this  matter  of  Airt  (iirt)  and 
Part;  he  not  only  investisfates  the  substance 
and  meaniag  of  the  charge  itself,  but  traces  to 
a  considerable  extent  the  history  of  Scotch 
practice  respecting  it,  illustrating  the  several 
variations  which  have  taken  place  m  the  struc- 

/tute  of  the  libel,  so  far  as  related  to  this  partf- 
cular.  By  what  is  called  the  153rd  act  l^th 
parliament  of  kiug  James  6th,  ^it  is  not  Uie 
153rd.  act  eitiier  of  bis  l^th  parliament,  or  of 
If  is  rei^,  but  all  the  acts  passed  from  the  com- 
mencement of  his  ninth  parliam^t,  August 
1584,  to  the  conclusion  of  his  fiiieentb,  De- 
cember 1597,  are  designated  by  one  succession 
^  numbers,  in  which  this  stands  the  153nl.) 
concerning  the  releiance  of  libel  Is  in  eases 
eriminall,  '*  It  i»  statute  and  ordained,  seeing 
that  diverse  exceptiones  and  objectjones  rises 

/Upon  eriminall  libelles,  and  parties  are  frus- 
trate of  justice,  be  alledged  irrelevancie  there- 
of :  that  in  time  cumming,  all  eriminall  libe|les 
sail  conteiiie  that  persones  connplcioed  on,  ar 
akt  and  puirt  of  the  crimes  libelled ;  quhilk 
aalfbe  relevant  to  accuse  them  there<if^  sua 
that  na  etceptioa  or  obj\x;tion  take  awaia  that 
liart  of  4h«  iib«D|  io  time  cumming.'* 


which  being  found  be*  ane  aasyse  ye  ongkt  to 
be  punished  with  forfaulture  of  lyflT,  land  and 
goods,  to  the  terror  of  others  to  eoqmitt  the 
like  herefter. 


WhatMr.  Hu\ne  in  his  Commentaries  savt 
concerning  the  charge  of  art  an«l  pail,  is  to  be 
found  in  the  first  volume,  pp.  999,  SO(H  884, 
4 IS,  from  which  I  have  extracted  tbe  follow- 
ing passages  €»r  the  purposes  of  shewing  tbe 
uncertainty  of  the  original  technical  meaning 
of  this  phrase,  and  of  imparting  a  notioarof  its 
present  application : 

♦*  What  we  have  "here,"  rtiys  he,  "  princi- 
pally to  attend  to,  is  the  wide  compass,  accord* 
in|[^  to  our  hi w,  of  the  meaning  and  applicatioa 
of  such  a  charge,  ft  includes, 'in  the  fiist 
place^  all  those  relative  and  less  iimnediale  de* 
grees  of  guilt,  the  ope  et  coneilio  of  the  Roman 
law,  wherein  a  person  is  iuvolved,  if  he  be 
concerned  in  occasioning,  preparing,  or  feci* 
litatin^  ttie  criminal  deed,  or  in  ratzfyihg  or 
approving  of  it.af^er  it  is  done. 

*<  But  in  our  practice,  this  is  a  small  part  of 
what  falls  npder  the  compass  of  such  a  charge; 
for  it  relates  eqnally  to  all  interference  sod 
assistance  in  ipso  actuy  at  the  very  time  of  per- 
petrating the  deed  ;  whereby  the  person  thus 
concerned'is  not  a  relative  or  accessory  offender, 
but  a  princijml  in  tbe  guilt.  "  By  art  {says  sir 
George  Mackenzie)  is  meant  t)iat  the  cnms 
was  contrived  b}'  their  art  or  skill,  eorvM 
arte  ;  hy  part  is  naeant,that  they  were  shareis 
in  the  crime  committeit,  when  it  was  com- 
mitted, tt  quorum  pan  magna  fui^^  Accord- 
ing to  some,  the  phrase  is  to  be  considered  as 
^  corruption  or  abridgmeut  of  the  Latin  phrase, 
of  artijex  et  partirept.  But  whatever  be  ill 
this  notion  respecting  the  origin,  it  is  oertata 
that  such  is  the  purport  and  fixed  constmctioa 
:  of  the  phrase  ;  and  that  the  books  of  adjournal 
present  us  with  frequent  instances  of  Ubeli 
which  bear  a  conclusion  of  art  and  part,  sob- 
joined  to  a  narrative  of  such  clrcnmstaDces, 
as  go  to  {irove  the  pannal'S  presence  and  co- 
o|ieration  at  the  doin^  of  the  deed. 

**  But  thechaq^ofart  and  part  has  been 
understood  with  us  in  stilt  another  and  a 
broader,  and  certainly  not  so  obvious  a  sense ; 
so  as  to  be  applicable  even  to  the  case  of  a 
simple  and  indivisihie  acty  which  is  set  forth  io 
the  libel  as  executed  by  one  person  only,  widi- 
eut  the  assistance  or  company  of  any  other. 
Thus,  Margaret  Ramsay,  March  5th  1663,  is 
sent  to  trial  ou  a  cha'ru,'e  of  child- mnrder, 
which  proceeds  as  follows :  ^  For  that  baviog 
borne  and  brought  furthe  ane  living  man  cbvld 
on  the  1st  October  1661,  immediately  wet 
birth  thereof,  cruellie  and  onnaturallie  muf» 
dered  and  killed  the  said  chyld,  and  was  tAe 
only  actor  ^  airt  atid  jndrt  of  the  dinng  thertqf.^* 
The  accusation  of  William  I>od8,  August  fiOth 
1668,  is  drawn  in  the  same  style.  After  re- 
lating that  he  lay  in  wait,  alone,  for  Andrew 
Hardie,  by  the  side  of  tbe  highway,  and  thera 
assaulted  and  stabbed  him  with  a  dark,  tbe 
Ubei  conclttdts  thus :"  and  sua  waa  cnielli* 
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And  achlyke,  ye  Ae  said  DftTid  Hiidlsfo^ii 
oflUlhfleCare  indyted  and  accused,  that  wer 
DOtwitbstanding^  be  the  lawe  of*  God,  tavTea 
and  acts  of  pariiament  of  tins  khigdome,  the 

and  imnaturallie  murdered  by  the  aaid  Wil- 
liam ]>ods,  and  he  was  the  onJy  actor,  airt  and 
pairt  thereof."  William  Dods  was  conTicted 
ontbisjibel.  So  likewise,  Jaanary  8th  1664, 
James 'Arthur  was  convicted  (amons^  other 
oAeQces)  of  the  theft  of  certun  goods  mm  the 
house  .of  Thomas  HenderMn  ;  as  to  which 
article  the  libel  closes  with  these  words,  '*  and 
was  the  only  actor,  airt  and  pairt  of  the  teid 
thetft."  In  the  same  year,  June  39th  1664, 
Malcolm  Brown  was  sent  to  an  assize  on  a  libel 
lor  murder,  which  rekites  that  he  killed  the 
deceased  with  a  blow  on  the  ear;  and  it 
finishes  thns,  <'  and  snawas  cruellie  killed  and 
starne  be  the  said  Malcolme  Brown,  and  he  is 
on(y  actor,  airt  and  pairt  thereof  Farther 
•till,  Novr.  16th  1666,  the  indictihent  of  Wil- 
liam MonereiflT  for  the  murder  of  William 
Home,  relates  that  he  stabbed  him  with  a  durk, 
(no  other  person  being  by,  as  far  as  is  alleged) ; 
ami  then  it  concludes,  <<  and  sua  he  was  cm- 
dlie  killit  be  the  sa^d  William  Moncreiff,  and 
be  was  the  only  actor,  airt  and  pairt  thereof.'' 
Thifl  man  also  was  convicted.  On  the  81st  of 
the  same  month,  anoth€r  conviction  was  oh* 
taioed ;  that  of  Thomas  Mow,  Novr.  91st 
1666,  Ibr  the  slaughter  of  Robert  Wright,  by 
tbootiiig  him,  of  malice^  aforethought,  **  and 
be  (says  the  libel)  was  the  only  actor,  airt  and 
pairt  thereof.'' 

[Here  Mr.  Hume  introduces  later  cases 
•npporting  the  same  doctdne.] 

'*  In  our  practice,  and  especially  in  iti  ap- 
pKcatiott  to  cases  of  an  alleered  solitary  and  un- 
assisted act,  or  of  one  which  is  libelled  to  have 
been  done  by  several  persons,  all  of  them 
present  and  active  on  the  occasion,  the  general 
charge  of  art  and  part  has  a  double  meafains^, 
and  serves  to  more  than  one  purpose.  In  the 
first  place,  although,  according  to  the  prose- 
color's  information,  and  as  stated  in  his  libel, 
which  be  must  frame  in  conformity  to  it, 
[By  the  law  of  Scotland  the  pannel  may  re- 
qotre  any  private  prosecutor  to  swear  to  his 
belief  of  the  jostle  and  sufficiency  of  the 
grounds  of  his  accusation.  See  Hume's  Com- 
ment. 205]  the  deed  was  that  of  the  pannel 
only,  without  the  help  or  presence  of  any  other 
nerson  ;  yet  it  may  happen  that  the  prosecutor 
has  been  deceived  in  this  respect,  and  that  it 
C«ms  out  in  the  trial,  that  the  thing  was  truly 
done  by  another,  with  the  assistance,  or  at  the 
commaDdy-or  procurement,  9r  tbehke,  of  the 
pannel.  Now  in  that  event,  the  general  charge 
of  art  and  part  still  serves  to  convict  the  pannel, 
.  as  one  ■ubvtantially  concerned  in  the  deed,  and 
equally  liable  as  the  principal  actor  in  tKe  full 
pains  of  law.  But  farther,  in  all  cases,  and 
fspecially  those  of  the  character  above- men - 
tiobed,  our  charge  of  art  and  part  has  rela- 
tini  not  only  to  $h»  mode  and  qoality  of  the 


ciyme^  of  mnrder  and  manslao^ter,  etpe^ 
cially  sacrilegioQs  mnrder  committed  tipon  a 
Ikther  of  the  church,  the  archbishop  and  pri<* 
mate  of  thtf  kingdome,  and  one  of  the  lords 

pannel's  guilt,  but  also  to  the  mode  and  conr^t 
of  evidence,  which  are  to  serve  towards  hit 
conviction  of  the  charge.  The  meaning  of  it 
is,  that  though  there  may  not  be  evidenoo 
against  the  pannel,  by  the  direct  testimony  of 
persons  who  saw, him  do  the  deed,  strike  the 
mortal  blow,  takis  the  purse,  or  the  like,  as 
charged  in  the  libel ;  or  though  the  prosecutor 
ma^  fail  to  establish  the  precise  story  and  train 
of  circumstances,  there  related,  in  oonftrination 
of  the  pannel's  guilt ;  yet  still  he  win  estabKih 
sncha  story,  and  shew  such  ctrcnnurtanoso 
and  presumptions  ofohe  kind  or  another,  audi 
indications,  or  tokens,  as  they  were  formerly 
called,  of  the  pannel's  haymg  been  concerned 
on  the  occasion,  as  shall,  by  reasonable  iofier- 
ence  and  construction,  serve  to  convict  him  of 
the  matter  libelled ;  and  this  eith<er  as  principal 
actor  ores  accomplice,  according  to  the  nature 
of  the  case,  and  the  cinmmstances  that  shall 
be  proTcd. 

**  That  these  are  the  seyeral  uses  and  appli- 
cations of  our  charge  of  art  and  part,  and  that 
such  is  its  broad  and  various  construction  in 
practice,  is  plain  from  the  history  of  the  form 
and  tenor  of  this  member  of  an  indictment.  It 
appears  from  the  statute  of  James  6,  1599, 
c.  153,  that,  according  to  the  course  of  custom 
at  that  time,  the  prosecutor  was  in  the  use  of 
libelling  the  matter  of  his  accusation  much  at 
large ;  with  a  full  detail  of  the  pannel's  con- 
cern in  the  story,  whatsoever  it  was,  and  of 
the  circumstances  which  seemed  to  ravolve 
him  in  the  ffuilt  of  the  case.  And  as  this  was 
usual  in  the  accusation,  so  the  prosecutor's 
hope  of  success,  was  to  depend  on  his  esta- 
blishing the  precise  state  of  facts  and  train  of 
presumptions  related  in  his  libel.  For  if  the 
proof  produced  any  other  series  of  circum- 
stances, how  Conclusive  soever  of  the  pannePs 
guilt,  or  if  he  should  appear  to  have  had  ^  dif. 
Serent,  though  equally  criminal  sort  of  concern 
in  the  business,  the  libel  was  not  proved,  and  it 
behoved  the  jury  to  return  a  verdict  in  his 
favour.  Now  here  was  an  obstacle  to  the 
course  of  justice,  because,  after  employing  aU 
due  pains,  the  prosecutor  might  sometimes  lie 
misinformed,  or  imperfectly  instructed,  with 
regard  to  the  circurastani^es  of  the  fact;  and 
thus  he  might  be  short  of  the  truth  in  libelling 
his  grounds  of  charge  against  the  pannel,  in 
which  case  the  libel  might  fall  to  be  dismissed  ; 
or,  on  takijig  the  proof,  the  evidence  might 
turn  out  very  differently  in  such  partScolara, 
from  what  he  had  reason  to  believe  To  cor- 
rect, therefore,  this  prejadicial  and  unnecessary 
strictness,  our  legisiatqre  consented  to  a  new 
'  law,  fthe'  statute  153,  12  Pari.  James  6, 
printed  above,  which  be  recites.]  Thcts,  under 
the  broad  and  positive  injunction  of  this  law,  a 
general  charge  of  art  and  part  became  an  ordi- 
j)ary,  or  rather  a  hecessary,  and  an  nnexcep^ 
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of  1)»  majesties  mosthonourable  pri?ie  oooacill, 
pire  punishable  with  the  pains  of  death  and 
oonmcation  of  moveables ;  vet  ve  the  said  David 
Hackstoun  of  Rathilet,  uaving*  conceaved  a 
cruell  hatred  and  deadlte  malioe  against  a  re- 
verend father  ip  God,  the  deceast  James  arch- 
lushopof  St.  Andrews,  primaC  and  metrapolitun 
of  this  kingdome,  and  one  of  the  lords  of  bis 
mtyesties  privie  coonciJl,  ye  and  vour  acconi* 
pUces  did  upon  the  third  day  of  May  1679, 
cnieUie,sacfalegioi]8(ie,  and  inhumanlie  assault 
the  said  archbishop  when  he  was  traveling  se- 
curlie  in  his  Qwn  coach  to-  St.  Andrews  witliin 
twomyles  of  the  said  city,  and  u|H>n  Magus* 
muir  did  most  wickedlie  and  furiouslie  dis* 
charge  severall  ,shotts  of  pistolls,*carrabins^ 

tionable  member  of  *<  all  criminall  libelles,'' 
without  exception  even  of  those,  where,  ac- 
cording to  the  story  told  in  the  libel,  there  may 
seem  to  be  no  room,  strictly  speaking,  for  a 
'charge  of  accession.  Because  it  may  turn  out 
in  the  trial,  that  this  story  is  inaccurate  or  im- 
perfect; and  yet  a  new  state  of  facts,  or  a  new 
train  of  circumstances  may  appear,  in  evidence, 
sufficient;  in  its  own  nature,  to  involve  the 
pannel,  in  one  character  or  another,  in  the  guilt 
vf  the  case,  and  competent  therefore  to  be 
proved  in  terms  of  the  act  of  James. 
,  **  In  conclusion,  it  appears,  on  the  whole, 
that  under  the  general  charge  of  art  and  part, 
as  authorised  in  the  statute  of  James,  the  pro- 
secutor has  a  twofold  advantage.  Being  not 
only  freed  from  the  necessity  of  setting  forth  the 
incide  of  the  pannePs  accession,  or  the  detail  of 
circumstances  which  press  the  suspicion  of 
guilt  on  him;  but  having  a  security  also 
«|;ainst  the  effect  of  all  such  variations  of 
bu  proof  from  the  libel,  with  respect  to  the 
manner  of  doing  the  deed,  as  do  not  alter  or 
take  away  the  fundamental  charge.  For  in- 
stance, in  the  case  of  Nicol  Muschet,  [he  be- 
iujgf  in  November  1720  indicted  of  the  murder 
ofhis  wife,  the  charge  in  the  dittay  was  that 
on,  &c.  he  did  in  a  most  cruel  and  barfilarous 
manner  under  cloud  of  night  carry  Margaret 
Hall  his  spouse  to  the  king's  park  atHolvrood- 
house,  and  1;heD  and  there  did  wilfully  and 
wickedly  murder  her,  by  cutting  her  throat  al- 
most i^uite  through,  and  |^iving  her  several 
other  wounds  whereof  she  died ;  with  a  charge 
of  art  and  part  subjoined,  which  was  sustain^, 
and  Muschet  was  convicted.]  If  it  had  ap^ 
neared  io  evidence  that  the  pannel  was  not 
oimself  the  actor  on  the  occasion,  but  had  pro- 
cured and  hired  another  to  dispatch  his  spouse 
in  the  manner  libelled  ;  or  that  he  had  an  as- 
sociate in  tBe  business  who  did  the  deed,  while 
he  watched  at  a  convenient  distance,  to  prevent 
interruption  ;  stiU  the  Ubel  would  have  been 
good  against  Muschet  For  still  true  it  was, 
that,  time  and  place  foresaid,  Margaret  Hall, 
his  spouse,  was  murdered  by  cutting  her  throat, 
and  that  the  pannel  was  art  and  port  thereof, 
MUbelled. 

'*  Or  state  the  case,  that  John  and  James  are 
indicted  of  mttrder,  as  actofs,Qr«rtand  part; 


hagbots  and  musketts  upon  the  said  eoacb,  ■ 
w^in  wbilk  the  said  archbishop  and  hii 
daughter  wer  for  the  tyme,  and  his  grace  hav- 
ing oppined  the  coach  door,  and  coice  fourth 
to  you,  and  falling  down  upon  his  knees  beg- 
ging mercy,  or  tyme  to  recommend  bis  aqall 
to  God,  and  pray  for  you  his  murderer,  so 
cruell  inhuman  and  sacralegious  were  ye,  that 
without  pitieiog  his  gray  hairs,  oc.the  screekt 
of  his  weeping  daughter,  or  respecting  bis  cba- 
raoter,  or  office,  ye  did  most  furiouslie  and 
cruellie  give  the  said  archbishop  many  bloodie 
cruell  and  mortall  wounds  in  his  -bead,  and 
other  places  of  his  body,  and  left  him,  dead  aiul 
murdered  upon  the  place  in  a  most  cruell  sod 
lamentable  manner,  *  and  in  tocken  of  your 

and  that  the  deed  is  related  in  the  libel  as  done 
by  John  who  stabbed  the  deceased  with  a 
sword,  while  James  held  his  h^ds,  and  dis- 
abled him  from  standing  on  his .  def(»ics. 
Though  it  turn  out  on  the  trial,  that  the  fsct 
was  otherwise,  inasmuch  as  it  wa^  James  who 
stabbed  the  deceased  with  a  sword,  while  Jobs 
held  his  hands;  still  the  indictment  shall  i|s 
good  to  convict  both  John  and  James,  l^ecauss 
still  the  bottom  and  substance  of  the  accosa* 
tion,  the  time,  and  place^  and  manner  of  dit 
murder,  by  stabbing  witli  a  sword,  are  all  true; 
and  both  pannels  are  guilty  tbereot'  art  and 
part;  whicn  clearly  falls  under  the  comfswef 
the  general  charge  in  the  libel. 

**  The  charge  of  art  and  part  is  suiiaUs 
equally  to  accusations  of  every  sort ;  as  oiocb 
so  to  indictments  on  a  British  statute  which 
ereates  some  new  offence,  formerly  unknowu 
in  our  practice,  as  to  one  laid  at  common  bw, 
or  on  any  of  our  old  Scottish  acts.  For  sl- 
thoug^h  m  virtue  of  such  a  statute,  the  prions 
or  guilt  be  made  the  same  for  both  parts  of  ths 
kingdom  ;  it  no  wise  lbllows>that  the  way  of 
prosecution  and  trial  in  the  two  countries  is 
to  be  the  same  too,  nor  that  our  practice  shall 
be  bent  and  accommodated  to  the  £Bglisb. 
On  the  contrary,  as  in  each  country  the  pnvf  * 
cution  must  be  before  its  own  courts  and  magis- 
trates, so  must  it  also  be  copducted  in  each, 
according  to  its  own  custom  and  form  of  pro* 
cens,  no  matter  though  in  consequence  of  tbt 
different  rules  respecting  the  trial  of  acces* 
saries,  the  issue  or  the  prosecution  in  the  two 
countries  may  sometimes  happen  to  be  dif* 
fereut." 

*  Concerning  the  archbisliop  Sharp,  sod  a? 
attempt  upon  him,  which  had  been  coo^mitted 
some  years  before,  see  in  this  Coliectioo,  vol.  69 
p.  1207,  the  Trial  of  James  Mitchel. 

Wodpow^s  account  of  this  transaction,  and  bis 
reflections  upon  it,  are  as  folk>ws : 

**  Bishop  Sharp  had  been  some  days  in  Edio* 
burgh,  putting  things  in  order  for  his  going  o^ 
to  court:  he  had^  upon  the  first  of  May»  8«* 
the  proclamatioa  anent  arms  (pubhshed  May 
14,)  passied  in  coimcil  with  some  struggle; 
and  May  8,  in  the  afternoon,  he  went  over  tfaf 


Digitized  by 


Google 


BIS] 


STATE  TRIALS,  32  Cqaklss  II.  168O.— /m*  Trruen, 


[«14 


foilt  of  the  foresaid  horrid,  impious  and  ta- 
endegtOfm  nrarder,  ye  did  not  compear  in  the 
toun  of  St.  Andrews  upon  the  threteint  day  of 

■ '   '  ■* '         ..,»..,.,  —  —■,...'. ■  >■  ■       —  - 

Firth,  and  came  to  captain  Seion's  house  in 
Kcnnoway ,  where  he  lodged  all  taight.  If  any 
body  came  that  night  to  Kennbway  enquiring' 
about  him,  as  the  printed  accounts  by  the  pre- 
latick  party  say,  I  am  assured  it  was  none  of 
the  pCKiple  who  fell  in  with  him  to  morrow. 
May  3,  he  M'ent  homewanl  to  St.  Andrews, 
and  took  Ceres  in  his  way,  stopped  there, 
and  aiuoked  a  pipe  with  the  episcopal  incum- 
btnt 

f*  The  persons  hefbre  spoken  of,  nine  in 
number,,  some  of  whom  were  gentlemen  of 
good  families,  being  fond  of  a  meeting  with 
Carmichael,  came  abroad  pretty  early  upon 
the  Saturday  momin?,  and  trarersed  the  fields 
up  and  down  searched  the  hills  aboye  Cowpar, 
and  some  other  places,  for  some  hours,  but  did 
not  find  him.  The  reason  of  their  not  finding 
him,  as  the  above  accounts  bear,  was,  that 
when  Carmichael  came  out  to  his  hunting 
about  Scotstarbet,  a  shepherd  thereabout  ad- 
vised the  baily  to  go^  home,  for  some  gentle- 
men had  been  enquiring  about  him,  at  him,  and 
were  very  desirous  to  meet  with  him:  and 
Carmichuel,  not  without  some  fear,  returning 
from  his  sport,  went  homeward. 

. "  They  continued  searching  till  near  the 
middle  of  the  day,  and  by  tb'  *  time  they  were 
come  about  a  mile  to  theeastward  of  Ceres  ; 
and  being  weaned,  and  beginning  to  despair  of 
meeting  with  Carmichael,  they  were  just  talk- 
ing together  of  parting  and  rjuitting  their  pro- 
ject, when  a  boy,  a  seinrant  ol  Black 
a  farmer  thereabouts,  came  up  with  them,  and 
inlbrmed  tliem,  that  the  archbishop's  coach  was 
iti  Ceres,  and  withiti  a  little  to  come  np  towards 
Pinhole,  not  far  from  them. 

'*  This,  as  some  of  them  in  their  accounts 
say,  did  verv  much  surprise  them,  and  raised 
many  thoughts  of  heart ;  the  incident  was  so 
odd,  that  just  when  parting,  and  givmg  over 
their  search  fof  the  servant,  the  master  should 
fellinto  their  hands:  that  when  they  had  miss- 
ed the  enem  j^  they  were  looking  for,  their  arch  - 
enemy  and  tbuntain  of  all  their  wo  should  fiill 
in  their  way- 

<<  One  of  them  said.  It  seems  he  is  delivered 
into  our  hands,  and  proposed  they  should  cut 
him  off,  having  such  an  occasion.  Mr.  Hack- 
fltoun  of  Rathillet  opposed  the  motion,  as 
being  a  matter  of  blood,  and,  as  he  thought,  of 
the  last  consequence  to  tlijs  nation  and  church, 
and  whaC  required  more  deliberation  by  far. 
But  what  he  very  strongly  urged  was  uot  of 
weight  enough  to  stop  them  from  tlie  attempt. 
I  find  some  accounts  add,  that  after  reasoning 
tipbn  this  head,  one  uf  them  prayed  for  conduct 
and  -direction ;  and  after  that  Rathillet  told 
them,  though  for  what  he  saw,  they  seemed  to 
be  clear  to  go  on,  yet  he  was  not  at  all  satisfied 
hi  his  own  roind  ancnt  it.  However  the  rest 
went  forward  in  their  design,  and  he  would  not 
jftet-wiihiMoi, 


the  said  mone^  of  May  1679,  nor  in  the  toon 
of  X'onpar  upon  the  sexteint  day  of  the  said 
mon^h,  nor  within  the  toun  of  Kirkatdig  upon 

**  In  their  going  towards  the  coach,  one  of  the 
company  propo£d  that  some  One  should  tak« 
the  leadmff  and  command  o^  the  rest,  and  that 
they  should  exactly  obey  his  orders  whatever 
fell  out,  and  Rathillet,  notwithstanding  his  op* 
position,|wa8  generally  named,  but  he  told  them 
there  had  been  a  difference  betwixt  the  arch- 
bishop and  him  in  a  civil  process,  wherein  he 
reckoned  he  was  wronged  by  the  primate ;  and 
though  in  any  other  case  he  would  not  refnse 
to  do  them  all  the  service  he  could,  yet  by  no 
menns  could  he  at  all  act  in  this  matter ;  ahd 
he  was  of  opinion,  that  it  was  very  improper, 
though  hecould  joyn  with  them,  that  he  shoold 
command  them,  since  it  would  give  the  world 
ground  to  say,  that  what  they  did,  was  from' 
personal  pique  and  revenge,  which  he  protested 
he  was  free  of.  They  all  declared  their  bavin§f 
no  personal  grudge  at  the  man,  but  at- his  way 
and  practice,  and  so  chose  another  of  thei^ 
number  to  be  their  leader. 

'*  By  this  time  they  were  come  to  a  little ' 
village  about  two  miles  from  8t.  Andrews, 
cali^  Magus,  near  to  which  they  descried  the 
bishop's  coach ;  whereupon  one  of  them,  upon 
a  fleet  horse,  rode  up  to  the  coach,  to  see  if  the 
bishop  was  in  it.  The  bishop  noticing  him, 
cried  out  to  the  coachman  to  drive.  The  gen- 
tleman hearing  this,  cast  his  cloke  from  him) 
and  pursued  at  full  speed ;  the  rest  did  the  like, 
and  came  up  as  fast  as  they  could  ;  only  the 
person  who  had  the  debate  with  the  bishop  kept 
at  some  distance,  and  did  not  at  all  engage  m 
the  action. 

*^  While  pursuing  a  little  this  way  in  Magin- 
muir,  one  of  the  bishop's  servants,  named  Wal- 
lace, turned  upon  them,  and  cocked  his  piece;. 
but  two  of  them  coming  up,  soon  dismounted 
him,  and  took  his  carbine  from  him.  Mean 
while,  as  the  coach  drove  furieusly  away,  they 
shot  their  musquets  at  it,  but  could  not  stop  it, 
till  the  person  upon  the  fieet  horse  came  up  to 
the  coach,  crying  out,  Judas,  be  taken.  The 
primate  called  the  more  violently  to  the  coach- 
man. Drive,  drive,  drive.  The  coachman  kept 
off  the  gentleman's  horse  from  him  with  his 
whip ;  but  he  came  up  with  Jthe  postilion,  and 
called  him  to  stop  ;  and  he  dnving  on,  he 
struck  him  io\er  the  head  with  a  sword,  and 
dismounted  him,  and  straightway  cutted  the 
traces  of  the  coach,  and  stopped  it. 

*'  By  thistime  the  rest  were  come  up,  and 
found  the  bishop  and  his  daughter  in  the  coach* 
The  captain  ordered  him  to  come  out,  that  no 
prejudice  might  befall  his  daughter,  whom  thej 
would  not  willingly  hurt.  This  he  refused  ; 
wbetteupon  twoof  them,  the  rest  \mng  taken 
ujViVi  dismounting  and  securing  the  servants, 
poured  in  their  shot  on  the  bishop's  body,  his 
daughter  shrieking  and  weeping  mOst  bitterly, 
and  were  mounting  their  horses  to  go  off,  as- 
suring themselves  lie  was  killed.  But  one  of 
them  heard  his  daughter  aay  within  &  little,  Oi 
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tb«   tireBtie    day  tberof  nor  in  the  toua  of 

.Dumfemilin,  upon  the  twentae  third  of  the 

suae  month,  dayes  and  places  appointed  for 

examination ,  of  the  heritors,  tennents,  cottars 


and  serrants  dweltiog  within  the  ibyra  of 
FyflTand  KinroBse,  befor  the  sheriff  depali  of 
the  said  shire  oommissiooat  for  exaoniuog  «f 
them,  in  presence  of  the  witdeysseswho  wer 


tfa^n  is  life  in  yet ;  upon  which  he  got  again  to 
the  coach,  and  called  the  captain,  and  t|ie 
others^  who  found  the  bishop  safe  and  whole, 
'B0t  in  the  leasttouched. 

**>  Whereupon  the  captain  commfinded  him 
to  COBVB  out,  and  some  discourse  passed  'twixt 
them,  which  I  shall  set  down,  as  left  under  the 
bands  of  some  who  were  present  While  the 
bishop  lingered,. and  cried  for  mercy,  the  com- 
mander said,  *  I  .take  God  to  witness,  whose 

*  cause  I  d^ire  to  own  in  adhering  to  the  per- 

*  secuted  gospel,  that  it  is  not  out  of  any  hatred 
'  of  your  person,  nor  from  any  prejudice  you 

*  have  done  or  could  do  to  me,  that  f  mtend  now 

*  to  take  your  life,  but  because  you  have  bc^n, 

*  and  still  continues  to  be  an  avowed  opposer  of 

*  the  gospel  and  kingdom  of  Christ,  and  a  mur- 
'  derer  ot  his  saints,  whose  blood  you  have  sh^d 
'like  water.'  Another  of  them  said,  <  repent, 
'  Judas,  and  come  out.'  All  the  bishop  an- 
aweried  was,  *  Gentlemeo,  save  my  life,  and 

*  I  will  save  yours.'  The  first  replied,  *  I  know 

<  it  i6  not  in  your  power  either  to  save  us,  or  to 

<  kill  us ;  1  again  declare,  it  is  not  any  parti- 

<  cular  feud  or  quarrel  1  have  at  you,  which 

*  moves  me  to  this  attempt,  bat  because  you 

*  4re  an  enemy  to  Christ  and  his  interest,  and 
^  have  wrung  your  hands  in  the  blood  of  his 

<  saints,  not  only  after  Pentland,  but  several 

*  times  since,  and  pajrticularly  for  your  perjury, 

*  and  shedding  the  blood  of  Mr.  James  Mitchel, 
'  and  having  a  hand  in  the  death  of  James 

*  Lermont,  and  your  perfidious  betraying  of 
'  the  church  of  Scotland  :^  These  crimes,  added 

<  he,  and  that  blood  cry  w:ith  a  loud  voice  to 
'  Heaven  for  vengeance,  and  we  are  this  day  to 
'execute it.'  And  again  he  ordered  him  to 
come  out,  and  prepare  for  death,  judgment,  and 
eternity.  The  bishop  still  refused,  and  cried  for 
merqy,  and  offered  him  money  to  spare  his 
life.  The  captain  said,  Thy  money  pensh  with 
Ihee,  and  told  him,  he  allowed  htm  time  to 
pray,  and  commanded  him  again  to  come  out. 
The  bishop  still  refused.  One  of  the  company, 
at  some  distance  cried,  '.seeing  there  have 

*  been  so  many  lives,  urynstly  taken  by  him« 

*  for  which  there  [s  not  the  least  sign  of  re- 
'  pentance,  we  will  nut  be  innocent,  ifany  more 

*  he  taken  that  way.' 

*<  Then  one  of  Uiera  fired  a  pistol  at  him  in 
the  coach,  which  it  seems  did  not  touch  him, 
and  another  wonnded  him  with  a  sword ;  at 
which  the  bishop  cried  out,  Fy,  f^,  I  am  ffone: 
yet  the  wound  was  not  mortal.  And  being 
again  called  to  come  out  of  the  coach,  he  sai^ 
1  am  gone  already,  what  needs  more  ?  Then 
they  stepped  near  him,  to  pull  him  out; 
upon  which  he  cried,  I  know  ye  will  save 
my  life,  I  will  come  out ;  and  accordingly 
came  out.  -And  being  again  pressed  to  pray, 
be  fell  down  upon  his  knees  before  the  captain, 
and  said,  For  God's  sake,  save  my  life,  nve 


my  life ;  offering  him  n^oney,  and  prominD^ 
to  lay  down  his  episcopal  function.  The  oom- 
maader  told  him,  be  favad  been  without  mercy, 
and  L.eeded  expect  no  mercy,  and  he  could  not 
spare  his  life,  and  again  pressed  him  to  preptre 
ibr  death,  and  pray.  One  of  these  present,  An- 
drew Guillan,  told  my  informer,  thattbev  were 
stunned  to  see  his  carriage,  and  that  hy  no 
means  would  he  be  prevail^  with  to  prav ;  sad 
another  observes^  that  they  were  mightily  sar^ 
prised  at  his  obdurateness,  and  that  there  wn 
npt  the  least  sign  of  concern  about  him  as  yet., 
This  Andrew  was  present,  and  did  not  touch 
him,  but  endeavoored  to  secure  his  daughter 
from  hurt  and  danger,  when  she  would  iatero 
pose  'twixt  the  actors  and  him. 

*<  Instead  of  offering  to  pray,  he,  seeing  Ra- 
thillet  at  some  little  distance,  crept  tovardi 
him  on  his  hands  and  feet,  and  cried>  Sir,  I  know  | 
you  are  a  gentleman,  you  will  protect  me.  Mr. 
Hackstoun  answered,  Sir,  I  shall  oefer  la?  a 
hand  on  you ;  and  rode  a  little  off,  for  all  mis 
time  he  did  not  alight* 

<<  The  bishop  finding  this  art  to  fail  him, 
turned  to  them,  and  begg^  they  might  save, 
the  life  of  an*  old  ^an,  and  promised  be  would 
obtain  them  a  remission,  it  being  capital  to  at- 
tempt the  life  of  a  privy  counsellor.  The 
captain  warned  him  that  they  wov^  not  spars 
him  longer ;  if  he  did  not  address  Crod  pn- 
sently,  ttiey  knew  what  to  do.  The  bisbop'i 
courage  stifl  continued,  and  h^  proposed  some 
new  desire ;  upon  which  they  discnarged  an- 
other shower  of  shot  upon  him,  whereupon  he 
fell  back,  an^  lay  as  dead. 

<*  But  one  of  them  jpving  him  a  prick  with 
his  sword,  be  raised  himself}  tbe^i  tnev  began 
to  imagine  shooting  would  not  do,  and  tne  coa- 
mander  orde^  them  all  to  draw  th^  swordk 
Andrew  Guillan 's  expression  to  my  informer  isi 
that,  upoQ  the  sight  of  cold  iron,  immediatdy 
his  courage  failed ;  and  though  before  he  still 
insisted  in  his  petitions,  and  seemed  not  te 
regard  then:  warnings  much,  yet  now  be 
made  hideous  and  terrible  shrieks  as  ever  weft 
heard. 

'*  The  commander  seeing  no  warnings  would 
prevail  with  him  to  go  about  any  thing  uke  pre- 
paration for  death,  with  a  shabble  struck  Din 
on  the  faoe,  and  one  of  his  chops  fell  dowti: 
he  essayed  to  speak  somewhat,  but  was  not 
understood.  They  redoubled  their  strokes,  sod 
wounded  him  in  several  places,  and  killed  bin 
outright. 

«'  Afier  the  bishop  was  killed,  the  captam  le* 
cdved  any  arms  which  the  servants  had,  whs 
were  five,  two  riders,  a  footman,  the  ooaduBttji 
and  postillion.  He  ordered  them  to  deliver  all 
their  papers ;  they  said,  they  had  none :  tb«i 
he  went  to  the  coach,  and.  got  a  little  um. 
and  finding  nothing  in  it  but  hoods  and  chwiflt 
b^onging  to  th«  bishop's  dai^ter,  it  was  «•! 
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iteijdiug'  his  iBijfliiu  pricl«MlRMi,  dcted  the 
INvth  of  May  tHc  wid  jmt,  reqayring'  tliem 
tbcrelft,  bcm  certilioBti«ny  tbat  such  of  tiie 


u  agvio.  He  loand  ModMr  HMle  Iwx  with 
fftfWtyWlHeb  twMmi.  I«  a  traok  «pMi  tbe 
oaadi  lie  ImmA  a  lew  fliave  papen,  and  a  hm: 
Mle  lUH  ^fiaecvts,  ami  ttie  piistures  of  Cfirat 
lad  the  New  TeHaraeat  taaiDto,  aadtofne  pat- 
aagetef  the  hMkiry  of  the  fiiUe m  Talitfwce, 
Md  acaaeef  Tory  fineFreMih  piaUliy  all  which 
ibev  took.  The  raal  of  the  frank  eaotained 
cMhca  and  fRnilotev  whioh  tfiey  did  not  tooch, 

J  aedna^  h«t  papora  and  arms. 

Id  the  hiskop's  pockelB  they  fiMNid  nolber 

r  ttor  goM,  h«t  ooly  aooM  lettere  and  pa- 

iMd  a  wfuojrer  with  aflver  rvrea,  and 

ns.    8c?eml  cC  the  ibraaeaiiooed 

iiits  bear,  that  they  ibaad  oathehiahopa 
kas  with  some  jpidtol-baii,  tkieada  of  wonted, 
and  other  odd  tbiogi  m  it»  which  they  knew  iM>t 
wfwttoinakeof. 

«^  Tbia  is  all  T  have  met  wilk  as  to  tke  mate- 
ffial  ciPeinMtaDces  of  this  fact,  and  1  ka^  ^Tcii 
itas  i  fiMnd  itki  papen  whwk  are  writ  ky  per- 
•aas  preant,  wko  ooly  indeed  could  ^ve  ac- 
eoonts  of  this  matter ;  and  tkey  a|free,  as  for 
•s  I  cao  kani,  wkh  the  aooonats  which  went 

aanddowftafterthe  mvider  was  coanniitted. 
tkis  took  vp  about  three  quartcni^  an  bom* 
kbsdt  odd-^y,  Hfwixt  twelve  and  one  of  the 
eiaek,  Saturday  May  S,  this  year. 

^*  Jia  tkey  went  off,  tkey  met  a  man  very 
wtH  moavted,  and  asking  him  what  be  was,  he 
smawesud,  one  of  my  lord  ^  Andrews's  ser- 
vaiitSy  whom,  it  seams  the  bishop  kad  sent  off 
ts pay  Iria  re^MCts to  soqaepemotis  about:  tkey 
diMMunted  him,  took  his  arms  from  kim,  and 
drove  away  his  horse  to  shift  <br  hiroaelf,  as  they 
kadlbrmerly  dope  to  the  other  two  ridmg  aer- 
?ants,  and  uus  rode  away  in  a  bod 
three  or  four  miles  distant  from 
wkeretbis  action  was  done.' 

««The  acft>n  in  this  Moody  .tragedy  could 
ttot  kut  wonder  at  tkeir  00*0  preservation,  and 
ikat,  when  tkis  fiiot  was  a  doinr  in  the  open 
MdMf  at  the  heiffht  of  the  day,  m  tkis  season 
nf  the  yew,  and  so  many  pieces  disckar^, 
tkey  were  neither inlemipted  or  discovered; 
and  tfais  was  the  more  strange  to  them,  that 
Ikafe  wem  soldiers  lying  upon  every  hand  of 
them,  ia  LAf?i>»  Balchristie,  Lademie  and 
Covmr,  all  wi&in  a  very  few  miles  of  the  pkMse, 
keside  |»rtiea  of  troopera  covtinuidiy  ranging 
Hjf  nnd  down  the  shire ;  and  ^  they  got  off 
wttkent  'observatkn,  and  oontiaoed  together 
tin  nipffat,  Idakiag'  ooer  tiie  papen  they  had  got. 

**  Miong  tke  p^pem  they  Iband,  these  are 
tki  moat  considerable.  A  gift  of  BOBeDtiies 
«f  aevecal  geotlemcns' catataainFifiB,  and  dlie- 
spken;  to  Alexander  Loaly  ef  Kinninvie,  with 
iMtmrtioM  and  inlormationahow  to  prosecute, 
tnoNkrtothe  evictiaiiefthe lands,  the pateut 
«f  the  biskepridtof  lhmkeld,in  ikfoun  of  Mr. 
ikadrewBfPoeaiekdtaoon  of  St.  Andrews,  s»- 
iMal  praianltif  to    '      ' 
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temantt,  cotlan,  tervants  and  othen,  asahottld 
ke  aboent^  theuld  be  reputed  as  accesaory  to 
tke  said  cryme,  and  that  the  lorsaid  proda* 
motion  did  superaeid  alt  execution  upon  letlem 


loaplace 


king  u  patron,  mstmctions  to  coi^unct  depotiae, 
and  new  gifts  of  the  heriton  fines,  a  liapar 
.about  popery,  whereof  a  full  accomit  could  not 
be  givefo  when  the  inlonneition  whence  I  take 
tkis  was  writ,  several  missivesi  and  other  papen 
of  no  conaeqoence. 

<«  After  they  had  lookt  throuffk  the  papem» 
tkey  eentimied  togetker  in  the  foresaid  kouoe 
till  the  evening,  and  then  separated,  and  eveiy 
oae  shifted  for  himselfthe  best  way  he  might* 
Tbbis  the  beat  aoeoumt  I  can  giveof  tkki  mat- 
ter; and  in  the  matten  of  Act  tkere  is  •  con- 
currence of  two  or  tkree  accounts  I  have  seen, 
none  of  which  tk«t  I  kiiow  of  have  been  ptinted, 
and  tkeretbre  1  have  given  tkem  at  tke  maee 
length. 

'*  They  are  indeed  all  upon  one  side;  nnd 
therefore,  in  a  matter  of  this  nature,  which  only 
can  be  folly  known  by  bakaicod  aceoonts  of 
both  sides,  I  think  it  but  fair  the  reader  rfiodid 
see  what  is  said  upon  the  other  tide.  As  ftur 
as  1  have  noticed  what  is  printed,  there  is  no 
veiy  fKaX  difference  as  to  mattem  of  ibct ; 
thisre  is  indeed  considerable  difference  as  to  th« 
carriage  and  character  of  the  bishop.  The 
written  accounts  I  have  made  use  of,  represent 
him  as  most  averse  to  pltopare  for  death,  and. 
the  printed  accounts  represent  him  as  a  saint. 
It  is  my  business  to  give  matter  of  tact  as  I,  find 
it ;  and  therefore  that  the  reader  may  have  die 
other  side  of  the  story,  I  baveinsert  an  account 
of  Ikis  matter,  pubfished  by  authority  and  order 
of  the  privy  council.  The  Ibrmer  accounto 
are  taken  from  the  acton*  papen  and  relationB, 
and  this  fvom  the  bishop's  daughter  and  acr- 
vantB,  and  1  shall  make  no  reflectioDS  on  it^  , 
only,  the  mattem  of  (act  formeriy  rehited  kk 
tkis  kistory,  and  the  known  tenor  of  the  pri- 
nnate's  actings,  ^ve  no  fouudation  for  suck  a 
i^aracter  as  the  bishop  gets  in  this  paper. 

**  Some  other  accomrts  of  this  matter  I  haua 
seen,  wkich  I  shall  very  shortly  paes.  One 
ivas  printed  at  London,  a  few  miys  after  thia 
&rt  was  done,  for  D.  M.  which  is  the  flattest 
and  most  insipid  aoconnt  I  ever  afanoot  saw  of 
any  thing,  and  it  deaerves  no  further  notice. 
Another  account  waa  published  about  the  same 
time,intituled,  ATmeRehitionofwhstkasbeea 
discovered  concerning  the  murder  of  the  Aroh- 
bishop  of  St.  Andrews:  wherein  this  murder  i» 
lodged  upon  Rathillet,  and  his  brother  in  law 
John  Baltbur  of  Kinloch ;  and  these  two  per* 
sons  are  represented  to  have  been  wronged  hf 
the  primate  in  sonic  civil  aAun,  and  to  baie 
murdered  him  in  fnque.  This  pap^r  waa  ao- 
svpered  by  another,  intituled,  A  Clear  JOiseoverf 
of  the  Falsboods  of  the  ibrmer,  wherein  indeed 
tfae^matten  of  factadvaaced  in  the  Ibrmer  SMi 
plainly  enougk  oveitttmed;  but  when  tkbia  ' 
done,  very  little  light  is  brought  to  this  mattsr, 
apdthenelbre  Isayno  moreofit:  onlyitap* 
pematemmdamaMei  thitlUtkiy^ira^Be^ 
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th«t  they  migbt  hwre  g)d0|ie  odm  to'  lod 
gone  from  the  fomids  pkoet  at  the  serenl 
dyetd  of  appeirance,'  witboot  troo))le  (Sr  impe- 
dement ;   and  abo,  ye  haTing  bein  inqiiyTed 


or  caption,  or  intereomoning,  or  any  other  war- 
.and  for  securing  of  an^  peraon  for  any 
.cause,  for  the  space  of  fourtie  eight  hours  befor 

and  efter  the  fbrsaids  dyets  of  appearance, 


,  actively  concerned  in  this  matter.  And  as  to 
John  Balfour,  though  it  be  true  what  is  in  this 
paper  asserted^  That  he  had  witbdiawn  from 
orainances  for  man^r  years,  and  was  Tery  active 
about  field- conventicles  ;  yet  a  person's  doing 
so  will  neither  make  him  a  saint,  nor  make  the 
people  he  jovns  himself  to,  chargeable  with 
every  thing  he  does  :  and  I  cannot  find  that 
this  ffentleman  had  ever  any  great  character  for 
.  religion  among  those  that  knew  him  ^  and  such, 
were  the  accounts  of  him  when  abroad,  that  the 
nverend  ministers  of  the  Soets  congregation  at 
Rotterdam  would  never  allow  him  to  commu- 
nicate with  them.  Indeed  upon  him  I  find  this 
motion  is  ^nerally  and  principally  lodged. 

*' A  third  accouot  of  this  matter!  find  in 
that  virulent  pamphlet  formerly  spoken  of,  in- 
tilkuled.  The  Spint  of  Ponery  speaking  out  of 
the  mouths  of  phanatical  Protestants,  Lond. 
1680.  This  wnter  hath  little  of  iact,  but  what 
is  tdcen  out  of  the  council's  narrative :  he  adds 
the  certificate  of  a  phvsician  and  diree.cbirur- 
geons,  who  inspected  the  bishop's  body,  to  prove 
they  found  one  wound  below  the  right  clavicle 
by  a  shot;  and  in  the  same  certificate  they  de- 
olare,  they  found  three  wounds  in  his  left  hand, 
which  might  have  proved  mortal,  thoughhe  had 
had  no  other.  I  am  so  ill  a  physician,  as  not 
to  understand  how  a  wound  in  the  hand  in  itself 
can  be  mortal.  He  adds  the  names  of  the  mur- 
:  derers  in  red  letters,  John  Balfour  of  Kinloch, 
David  Hackstoun  of  RathiUet,  George  Balfou^ 
.in  Gilstoun,  James  Uussel  in  Kings-kettle, 
Robert  Dingwall  a  farmer's  son  in  Caddaro, 
Andrew  GuiUan  weaver  in  Balmerinoch,  Alex- 
.ander  Henderson  and  Andrew  Hendoson  sons 
to  John  Henderson  in  Kilbrachmonk,  George 
Fleming  son  to  George  Fleming  in  Balboothy. 
.As  fiur  as  I  can  learn,  Andrew  Guillan  was 
only  called  by  the  actors  to  look  to  their 
•  horses,  or  some  such  thing,  but  was  not 
.active,  though  present  at  the  action.  Two 
Hendersons  were  afterwards  imprteoned  168S, 
on  this  account,  and  let  go.  How  many  other 
mistakes  are  in  this  list,  I  know  not:  in- 
deed this  writer  hath  too  many  false  facts  and 
blunders  for  me  to  follow;  neither  shall  I  con- 
sider what  he  pretends  to  bring  to  vindicate  this 
fact  from  Pr^yterian  writers,  Knox,  Naph- 
.  tali,  Jua  Populi  Vindicatura,  since  none  of  bis 
citations  come  at  ail  up  to  this  case.  What 
follows  in  point  of  history,  anent  the  Highland 
host,  the  murder  at  Lowdon-hill,  and  major 
Johnstoun,  is  false,  and  his  misrepresentations 
■  aire  already  taken  off  in  tlie  former  part  of  this 
faistory. 

<' The  last  account  of  the  bishop's  death  I 
have  met  wiih  io*  print,  is  in  the  Caveat  for  the 
1i¥hig%  Lond.  1711,  part  1,  p.  57,  wherein  all 
tile  spiteful  lies  any  where  published  seem  to 
.becusttoeether.  It  would  be  tedious  to  go 
.through  Uh^  miatakea  of  this  ill  satiirad  and 


malicions  author  in  this  matter.  What  he  talks 
of  lists  of  persons  to  be  noundered,  handed  about 
widi  the  archbishop  on  the  head  of  them^  of  the 
relenting  of  the  assassinators,  their  trampliog 
his  daughter,  and  many  other  thinga^  are  qh- 
knowi^tosuch  who  wtfre  present.  The  ren- 
counter was  certainly  undesigned,  till  they  got 
notice  of  the  bishop's  coming  that  way;  and 
they  were  so  far  from  being  stirred  up  by  MA 
preachers  to  it,  that  they  themsdvea  bad  no 
thought  about  it  till  the  hour  in  whidi  it  wu 
do&e.  The  Christian  temper  of  the  piimils 
at  his  death,  which  this  writer  harangues  oa, 
is  vcay  peremptorily  denied  by  such  u  wert 
present,  as  we  have  seen ;  and  1  very  modi 
jealouse  those  religious  expresaons  are  made 
for  him. 

<<  Thus  on  both  hands,  I  have  laid  this  a0air 
before  the  reader,  from  what  I  have  seeb  in 
manuscript  and  print  relative  thereonte ;  and 
though  many  remarks  might  be  made  upon  the 
whole,  yet  I  shall  confine  myself  to  one  or  twt 
which  are  properly  historical. 

««One  is,  That  as  none  of  the  real  adon 
were  taken,  so,  when  the  murder  was  over, 
they  came  out  of  Fife  for  their  own  safety,  ana 
joyned  themselves  to  those  whp  attended  theia 
field-preachers  who  .set  up  against  the  odb 
and  indulgence,  of  whom  before  ;  from  whieh 
the  English  paq)erB,  yea,  the  narratives  of  dw 
after  acts  of  coundl,  as  we  shall,  hear,  M 
the  risers  at  Bothwd.  with  being  art  and  part  in 
this  action.  I  do  no(  question  but  sereralsf 
them  were  at  Bothwd  for  their  own  safety} 
hut  it  is  very  ill  reasoning,  and  unfair  to  loogt 
this  fact  upon  the  whole  party,  when  perfaapi 
noft  one  of  a  thousand  knew  them,  or  what  thcj 
had  done. 

<«  Another  is.  That  this  incident  of  the 
bishop's  murder  became  not  only  matter  of  re  • 
proacn  to  the  whole  suffering  presby  tcriaos,  ai 
Kathillet  fairly  insinuated  to  the  actors,  thoogb 
indeed  the  calumny  was  groundless,  as  b^ 
been  noticed,  but  also  the  occaskm  of  veiy 
heavy  oppression  and  persecution.  Theorehtei 
and  council  took  hold  of  it,  as  a  handle  for  pro- 
secuting the  cru^  deak^ns  the  primate-was  cot 
off  from  finishing.  Tbis  was  made  ose  of  as  a 
shibboleth  tor  many  years,  to  vex  poor  inno- 
oent  and  ignorant  country  people  with,  when 
seized :  and  so  fiu:  is  it  from  truth  which  U»J 
advAnceth,  Casniidra,  No.  S,  p.       '  Xhia  the 

*  worat  of  the  primate's  enemies  had  notbmg 

*  lay  to  his  charge  but  episcopacy,'  that  he 
was  generally  loSkt  upon  as  a  ver^  ill  id*P^ 
and  the  impressions  of  his  wickednflsa,  tmh 
some  other  thmgs  before  suggested,  madeaet 
8  few^Ain willing,  peremptorily  to  i^^^l^T^ 
action,  which  a  great  many  others  had  freedom 
cbough  to  condemn  as  inurder.  Several  were 
executed  as  accessory  to  his  death,  wboj^ 
enticelyfreeef  it,  and  maay  «teftbiraii» 
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wbitber  the  murder  of  the  late  archliiahop  of 
St.  Andrews  was  a  murder,  yon  declaired  that 
it  was  noD.  And  ianier,  the  coqnmissioners  of 
josiidary  hanngp  inquyred  ]^oa  whither  yj6 
would  deny  that  ye  was  guilty  of  the  said 
murder,  you  did  refuse  to  answer,  or  deny  the 

upon  that  score,  against  all  law  and  justice, 
as  shall  be  noticed  in  the  succeeding  history. 

**  Upon  the  whole,  though  the  most  part  of 
good  people  in  Scotland  could  not  but  observe 
and  adore  the  holy  and  righteous  providence 
of  Ciod,  in  the  remoyal  of  this  violent  persecutor 
and  spring  of  the  most  part  of  the  former  seve- 
rities, at  such  a  juncture,  just  when  upon  new 
and  liolent  projects,  yet  they  could  not  approve 
of  the  manner  of  taking  him  off,  nor  would 
they  justify  the  actors :  and  the  known  Stanza 
of  that  excellent  man,  and,  in  his  time,  good 
poet,  fiirDairid  Lindsay  of  the  Mount,  upon 
cardinal  Beaton's  death,  could  not  but  come  in 
people's  minds,  as  not  unapplicuble ;  with  iH 
cud  this  section  and  chapter. 

As  for  this  Cardinal,  I  ^ant 
He  was  the  man  we  might  well  wanf , 
God  will  forgive  it  soon : 
Bat  of  a  truth,  the  sooth  to  say, 
Aitho'  the  Lawo  be  well  away» 

The  fact  was  foully  done." 

NABBATiVBofthe  Murder  of  the  Archbishop, 
K  published  by  authority. 

"  On  the  third  of  May,  a  day  remarkable 
in  the  church  kalender  for  the  invention  of  tlie 
holy  cross,  this  excelleot  prelate  found  his,  and 
1  hope  obtained  his  crown,  (in  which  month 
also,  Henry  4,  of  France,  and  cardinal  Beaton, 
(me  of  his  predecessors,  were  assassinated). 
About  nine  or  the  clock  in  the  morning  he  took 
bis  coach  in  Kennoway,  a  viila^  ten  mifes 
distant  from  St.  Andrews,  where  he  lay  the 
night'befbre,  accompanied  only  with  four  of  his 
servants,  and  his  eldest  daughter  in  ihe  coach 
with  him.  About  half  an  hour  before  he  was 
attacked,  his  gnsat  soul,  it  seems,  presaging 
what  came  to  pass,  he  feD  on  a  most  pious  and 
serious  discourse  to  his  daughter,  giving  her 
such  pious  ^instructions  and  directions,  as  he 
would  hare  done,  if  upon  his  death-bed,  where- 
vnto  she  gave  such  becoming  and  satisfactory 
ansfrers,  that  he  embracfM,  and  formally 
Messed  her :  afterward  coming  near  to  a  far- 
mer's house,  called  Magus,  he  says.  There  lives 
an  ill-natured  man,  God  preserve  us,  my  child. 
l^lthin  a  very  little  time  after,  the  coachman 
perceiving  soine  horsemen  on  the  spur  after 
them,  caUs  to  the  postilion  to  drive  on,  for  those 
mea  had  no  good  in  their  minds.  My  lord 
finding  the  coach  run  90  hard,  looked  out  to 
flee  wbst  the  matter  was,  and  then  perceiving 
armed  men  pursuing,  he  turning  to  his  daugh- 
ter, said,  Lord  have  meroy  upon  me,  my  poor 
diUd, fbrlam  gone:  upon  which,  presently 
three  or  ibur  of  the  ruffians  fired  at  the  coach, 
hot  touched  neither  of  them  in  the  coach ;  the 
«»a€luBiBpiilftfllv«Bt  and  outran  the  mostpart 


murder,  and  caused  delate  these  words  <  refused 
to  deny.'  Off  the  which  crynae  of  murBer 
and  manslaughter  ye  are  actor,  urt  and  part. 

And  also  ye  the  said  'David  Hackstoun  of 
Rathilet,  are  indyted  and  accused  of  your 
treasonable   declining  the  judgment   of  the 

of  the  rogues  (my  lord's  own  servants)  of  which 
the  best  armed  was  wounded  in  the  head  by  a 
sword,  bein^  mounted  on  weak  hackney 
horses,  had  faHen  behind  before  this,  and  were 
disarmed  at  the  first  coming  u|i)  while  at  last, 
one  of  the  best  mounted  overhighed  the  pos- 
tilion, and  by  wounding  him  on  the  face,  shoot- 
ing the  coach- horse  which  he  led  in  the  back 
and  cutting  him  in  the  hams,  turned  tl^e  coach 
out  of  the  way,  and  gave  the  rest  the  ftdvan- 
tape  to  come  up.  Then  they  fired  again ;  one 
of  them  had  his  pistol  so  near  my  k>rd,  that  the 
burning  calfing  was  left  on  bis  gown,  and  was 
rubbed  off  by  his  daughter,  which  wounded 
hikn^  two  or  three  inches  below  the  right 
clavicle,  in  betwixt  the  second  and  tliird  rib, 
and  then  another  of  them  on  the  other  side  of 
the  coach  run  him  upon  the  region  of  the  kid<- 
neys  widi  a  small  sword  v  Uiereafter  they 
called^  Come  out;  cruel  and  bloody  traitor,  but 
not  any  offered  to  lay  hands  upon,  or  dra^  him 
out  of  his  coach,  as  is  falslv  reported  m  the 
relation,  the  assassinates  being  all  yet  on 
horseback ;  whereupon,  most  composedly  he 
opened  the  door  of  the  ooach  himself,  and  stept 
out,  and  then  said.  Gentlemen,  you  will  spare 
my  life,  and  whatever  ebe  you  please  to  do, 
you  shall  never  be  questioned  for  it  They 
told  him,  there  was  no  mercy  for  a  Judas,  an 
enemy  and  traitor  to  the  cause  of  Christ.  Well 
then,  said  he,  I  shall  expect  none  from  you, 
but  promise  to  me  to  spare  my  poor  child,  di- 
recting his  S[ieech  to  one,  whom  it  is  susnected 
by  his  looking  him  broad  in  the  face,  he  Knew^» 
and  reaching  forth  his' hand  to  him,  the  bloody 
villain  starts  back  from  my  lord,  and,  by  a 
mighty  blow,  cut  him  more  than  halfthou^ 
the  wrist :  then  said  my  lord,  I  hope  ye  vnll 
give  me  some  time  to  pour  out  my  soul  to  God^ 
and  r  shall  also  pray  for  vou ;  and  presently 
falling  on  his  knees,  he  said,  Lord,  forgive  them» 
for  1  do;  Lord  receive  my  spirit.  While  thus 
pray  ibg  on  his  knees  (one  of  the  traitors  standing 
some  paces  off,  ^Ued  to  the  rest.  Spore  those 
^ay  hairs)  and  his  hands  lifted  up,  they  struck 
furiously  at  him,  and  wounding  him  therein 
in  three  phices,  which  nevertheless  he  kept  up 
bleeding  to  heaven,  while  one  of  them  cut  him  to 
the  very  bone,  a  little  above  the  lefteye,  where- 
upon my  lord  said.  Now  you  have  done  the 
turn ;  then  falling  forward,  lie  stretcht  himself 
out,  and  laid  his  bead  on  his  arm,  as  if  he  had 
been  to  compose  himself  for  sleep,  when  some 
of  the  villains  from  their  horses,  and  others  a 
foot  (having  alighted)  gave  him  about  fifteen 
or  sixteen  wounds  in  the  head,  and  in  eSedt^ 
the  whole  occipital  part  was  but  one  wound  ; 
after  which  they  rifled  his  pockets,  and  took 
some  papers  out  of  them ;  and  so  mad  was  their 
spite  and  xage^thfit  even  after  h«  was  dM4i» 
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king's  iDipestie  bis  aires  and  suocesaon,  and  of 
his  oouDcdl  and  judffes,  oontrair  to  lh€  U9  act 
8  par.  king  James  tbe  6,  wherdby  it  is  statut, 
-and  ordained,  that  his  hynes  his  airs  and  suc- 
cesors,  be  themselves  and  tber  councils  are, 
and  in  tyme  to  come  shall  be  judges  competent 
to  all  persons  his  hynes  subjects  of  whataom- 

jmd  the  murderers  ^ue  some  way  from  the 
body,  one  of  the  furious  and  bloody'  assassins 
returned,  and  thrust  twice  or  thrice  at  him 
with  a  sword.  They  robbed  his  daughter  of 
fome  gold,  and  other  things  she  had  in  a  iitde 
box  (they  had  wounded  her,  thrusting  at  her 
father,  betwixt  whom  and  them  she  had  in- 
terposed, herself,  by  a  stab  in  her  thigh,  and 
one  of  her  thumbs)  then  they  took  away  my 
Jord's  bible,  niphtbag,  girdle,  and  some  papers 
of  moment :  tney  also  robbed  his  servants,  and 
look  their  arms  from  them,  and  then  went  away 
as  they  came,  and  encountered  one  of  my  iord^ 
^ntlemen  he  had  sent  off  some  time  before  to 
salute  the  eai-1  of  Crawford  in  his  name  having 
passed  near  to  his  house :  one  of  them  called  to 
kill  him,  for  he  was  one  of  Judas's  servants; 
others  came  and  took  his  papers  in  his  fore- 
pocketo,  and  arms,  and  bid  him  begone,  for  his 
master  wasufone  home  before  him.  The  place 
where  this  horrid  murder  was  cpmmitted,  is 
«»lled  Magus-mnir,  within  two  miles,  and  in 
sight  of  the  town  of  St.  Andrews. 

'*  Thus  fell  that  excellent  prdate  (whose  cha- 
racter and  worthy  acts  deserve,  and,  no  doubt, 
will  find  some  excellent  pen)  by  the  hands  of 
tune  fanatic  ruffians;  That  they  were  so,  is 
iiot  to  be  doubted,  their  names  being  all  now 
known,  and  all  of  them  denouuced  or  inter- 
communed,  for  frequenting  field -conventicles, 
and  the  known  champions  of  that  party  in  the 
•hire  of  Fife ;  besides  their  holy  sanctified  dis- 
course at  the  time,  of  their  bloody  actings, 
shews  what  temper  of  spirit  they  were  of.  I 
have  done  with  my  relation  (attested  to  me  be^ 
lore  &mous  witnesses  by  my  lord»s  daughter, 
and  those  of  his  servants  that  were  so  unfortu- 
Bate  to  be  spectators  of  this  execrable  villany) 
when  I  have  observed  how  ridiculous  tbe  au- 
Mior  of  the  pretended  true  one  is,  where  he  en- 
deavonrs  to  discover  the  occasion  of  the  murder  , 
^L?®  *rchb»?^op  of  St.  Andrews ;  for  what 
need  was  their  of  any  thing  more  to  provoke 
them,  than  his  being  an  ardibishop,  and  the 
prmiate  of  Scotland,  and  the  most  active,  as 
J^ll  as  the  most  reverend  father  of  this  church  ? 
Was  it  not  for  this  reason,  that  he  was,  od  the 
.^eets  of  Edinburgh,  shot  at  by  Mr.  James 
JHitcheJ,  while  iu  his  own  coach  ?  Was  not  tliis 
Jhc  reason  that  these  fimatick  books  from  Hol- 
land, both  some  time  ago  and  of  late,  marked 
C}^]b  MOMTum  caput,  as  they  termed  it,  and 
devoted  him  to  a  cruel  death,  and  gave  OMt 
predictions  that  he  should  die  so  P  which  they 
easily  might,  being  so  active  in  stimulating  and 
prompting  iastrnmenta  to  fUlfil  their  own  niro- 
phecies. 

*  O  Lord,  how  unsearchable  are  tby  jwlg- 
« aentsy  and  thy  ways  past  findii^  out!' " 


ever  estate,  ^^ae,  foaetioD,  or  oonditiflD,that 
ever  they  be  off,  spiritual  or  temponll,  aaB 
matters  wherein  {hey  or  apy  of  them  ahaU  he 
apprehendit,  summoned,  or  charged,  toaaswer 
to  sick  things,  as  shall  be  inqnyred  or  then 
be  our  said  soveraigne  Jord  and  his  coundO, 
and  that  non  of  them  wbilk  shall  happen  to 

Wodrow  also  gives  the  following  lostnh 
ments,  relating  to  this  Murder: 

of  As 
St.  is. 


Proclamation,  May  4,  for  Discovery 
Murderers  of  tne  Archbishop  oi 


drews. 

"  Charles,  by  the  grace  of  God,  king  of 
Great  Britain,  France  and  Ireland,  defimder 
of  thefaith:  To 

our  Lyon  king  at  arms,  and  his  brethreD,  he* 
raids,  macers,  or  messengers  at  arms,  oar  ihe- 
riffs  m  that  part  conjuncUy  and  severally,  spe- 
dallv  constitute,  {rreeting.  We  being  fuOy, 
anid  by  legal  proois,  assured  of  the  Ute  horrid 
and  bloooy  murder  committed  upon  Saturday 
last,  being  the  third  of  May  instant,  by  tea  or 
eleven  ianatick  assassinates,  upon  tbe  pecson  of 
the  roost  reverend  father  m  God,  JasMS  late 
archbishop  of  St.  Andrews,  primate  of  all  Scot- 
land, which  barbarous  and  inhumane  assaawia* 
tion  and  parricide  will  (we  doubt  not)  ramd 
horror  and  amazement  in  all  the  hearts  of  soch 
as  believe  that  there  is  a  God,  or  a  chnsdan 
religion,  a  cruelty  exceeding  the  barbarity  of 
pagans  and  beatbens,  amongst  wjiom  theoffi- 
cers  and  ministers  of  religion  are  reputed  to  be 
sacred,  and  are  by  the  respect  bora  to  tbe 
Deity  which  they  adore,  secured  against  all 
such  bloody  and  execrable  attempts,  a  croel^ 
exceeding  the  belief  of  all  true  Protartaoti, 
whose  churches  have  justly  stigmatized,  wiUi 
the  marks  of  imuiety,  all  such  as  defile  vidi 
Mood  those  lianas  wkich  they  ought  to  hoM 
up  to  Heaven,  and  a  cruelty  e^al  to  any  «i4 
wnich  we  can  reproach  the  enemies  of  this  tns 
and  reformed  church :  by  which  also,  not  only 
the  principles  of  human  society,  but  our  aatbo- 
rity  and  government  (die  said  Archbishop  be- 
ing one  of  our  privy  council)  is  highly  vio- 
lated, and  example  and  encouragement  gifca 
for  murdering  all  such  as  serve  us  faitbioUy 
according  to  the  prescript  of  our  Uwi  uH 
roy%l  commands,  aaily  instances  whereof  we 
are  to  expect,  whilst  field-eonventicles,  tboie 
rendezvouses  of  rebellion,  and  forges  of  all 
bloody  and  Jesuitical  principles,  are  so  fie- 
quented  and  foUowed,  to  the  scandal  of  all 
govemnoent,  and  the  contempt  of  our  lavs: 
And  which  murder  is,  as  far  as  is  possible,  ren* 
dered  yet  more  detestdile,  by  the  unBUtffcsd 
boldness  of  such,  as  durst  cpeaJy  with  baie 
faces,  in  the  midst  of  our  kinedom,  at  nud- 
day,  assemble  themselves  logeuer,  to  kill  w 
our  highway  tiie  Primate  w  our  fcingd»»i 
and  one  of  our  privy  conndl,  by  so  mtiy 
strokes  and  shots,  as  left  bis  ^dy  as  it  ««• 
but  one  wound,  aiid  m^j  if  which  beiqg 
given  afiler  ihey  knew  Ma  was  dead,  wsee  if- 
fliarkaUe  fmoft  tbiQf  w«Mii9lBd  by  «4Vit  i^ 
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beapMbondityCBlkd  tNr««mnMM4iotlie  «f«> 
f«cl  rorandd,  firef iim^i  gr  take  upon  luuid  to 
Maire  the  judgemoit  of  bii  hyne^  hmjua 
wad  suooeasoiSy  or  tber  oovadll,  in  tbe  preiiiise«y 


hellish  and  insaiiaUe  cruaUy.  We  have 
therefore,  with  advice  of  our  prify  coiuidl, 
tboofht  fit,  hereby  to  oommand  and  chai^ge  all 
sberSb,  stewarta,  baiUieB  of  r^g:alitie9«  and 
baiUerieSy  and  their  •  deputes,  magietratea  of 
burghs,  and  ofiirers  of  oqr  standiiig  forces,  to 
searoh,  seek,  take,  and  appfehend  the  persona 
guihy  of  the  said  horrid  murder,  or  any  sua* 
pected  bv  them,  and  to  imprison  them  until 
they  be  Drought  to  justice,  and  all  our  ffood 
ancf  faithful  snlgects  to  concur  in  the  talking 
and  aecnrisg,  as  iar  as  is  in  their  power,  these 
assaasiBale:  utd  m  resMot  tiieie  htLComr 
jpany  of  ragrant  and  skulking  rufiana,  who,  to 
the  great  contempt  of  all  government,  do  ride 
Ihrou^  this  our  kingdom,  killing  omr  soldiers, 
deforeug  such  as  put  our  laws  in  ezecniaoii, 
and  committiag  such  horrible  murders,  who 
anight  be  easily  discovered,  if  all  such  amongst 
whom  they  converse,  did,  according  to  their 
du^,  endeavour  to  apprehend  them,  or  give 
BoUce  where  they  haunt  or  resort  We  have 
therefore  thought  &,  conform  to  the  144  act. 
Pari.  12  K.  James  6,  to  command  and  charge 
all  our  subjects,  that  whensoever  any  unknown 
men  or  yagabonds  shall  repair  amongst  them, 
that  they,  with  all  {Mwsible  speed,  oercifie  any 
of  our  j^rivy  council,  officers  of  our  forces,  or 
any  havmg  trust  under  us  thereof;  with  certi- 
fication to  th^,  that  if  they  omit  the  same, 
they  shall  be  punished  with  all  rigour  oonfonp 
to  the  said  act  And  since  several  of  the  said 
assassinates  are  known  to  have  been  tenants  in 
the  shire  of  Fife,  whose  fiices  will  be  known  to 
such  of  the  witnesses  as  were  present,  we  here- 
by require  and  command  all  the  heritors  and 
masters  of  the  said  shire  of  Fife  and  Kinross 
to  bring  their  tenants,  cottars,  and  servants,  and 
others  dwelling  on  their  hinds,  to  the  respec- 
tive towns  at  the  diets  aftermentioned,  viz. 
those  vrithm  the  presbytery  of  St  Andrews,  to 
the  town  of  St  Andrews,  upon  the  thirteenth 
day  of  May  instant;  those  vrithin  the  presby- 
teiy  of  Cowpar,  to  the  town  of  Cowpar,  upon 
the  sixteenth  day  of  the  said  month :  those 
within  the  presbytery  of  Kirkaldy,  to  the  town 
of  Kirkaldy,  upon  the  twentieth  day  of  the 
said  month  ;  and  those  within  the  presbytery 
of  Dumfermfing,  to  the  town  of  Durafermling, 
upon  th$  twenty  third  day  of  the  said  month, 
at  ten  a  clock  in  the  forenoon,  upon  each  one 
0f  the  said  days,  there  to  eontmue  and  abide 
tin  they  be  examined  by  the  sheriff-deputes  of 
the  said  shire,  who  are  hereby  eonmnssiooate 
to  that  elfect,  and  to  be  seen  by  the  said  wit- 
nianej;  with  certification  to  such  of  the  said 
laiiaDto,  cottars,  servants,  and  others  foresaid,  as 
■ban  be  abaant,  they  ahaU  be  reputed  as  aeoes- 
aory  to  the  sud  crime;  and  the  masters,  if 
thnr  pvodnoe  theaa  not,  or  if  hereaAar  they 
tewmr  any  that  shall  not  eomvear,  Ihey  shall 
.henpiitedAfvoivmof  the 


a  Mine  of  trcaiaoB.  And  he  the  as. 
eood  actor  the  second  sesuon  of  his  migeatie'a 
first  jparliament,  it  is  statut  and  ordwe^ 
that  if  any  person  or  persons,  ahaU  hareft^ 

And  whereas  there  are  aome  persona  under 
caption  or  interoommuning  in  the  said  shire  fbr 
several  causes,  and  lest  persons  who  arsi  inno* 
cent  of  that  horrid  crime,  may  be  thereby  de- 
barred from  appearing,  and  4VtDdicating  them- 
selves,  we  have  thou^t  fit,  hereby  to  sist  and 
superaede  all  execution  iipon  any  letters  of 
caption  or  intercommunion,  or  any  other  war- 
rant for  securing  of  any  persons  for  any  cause, 
fbr  the  apace  of  4d  hours  before  and  after  the 
said  diets  of  appwance,  that  they  majr  safely 
oome  and  go  without  any  trouble  or  impedi- 
ment whatsoever.  And  to  the  end  the  said 
cruel  murder  may  be  more  easily  discovered, 
we  do  hereby  offer,  and  give  full  assurance  of 
our  indemni^,  to  any  one  of  the  said  assassi- 
nates who  shall  disGoyer  his  complices,  and 
soch  as  hounded  them  out,  and  of  present  pay- 
ment of  the  sum  often  thousand  marks  to  any 
who  shall  inform  who  were  the  said  assfMsinates^ 
if  upon  his  information  they  or  either  of  them 
can  be  apprehended,  that  they  may  behroiigbt 
to  condign  punishment  And  ordain  theaa 
ureaentsto  be  printed,  and  published  at  tho 
Market-cross  at  Edinburgh,  and  at  the  market 
crosses  of  all  the  royal  burghs  in  the  sbirca  af 
Fif^  and  Kinross,  and  to  be  read  at  all  the^- 
rish  Kirics  of  the  said  shires,  and  juHsdictiona 
within  the  same,  upon  Sunday  next  being  tba 
llihofthis  instant,  immediately  after  the  or- 
dinary time  of  divine  service  in  the  forenoon, 
that  the  same  may  come  to  the  knowledge  c^ 
all  persons  concerned.  Given  under  ohr  sig- ' 
net  at  Edinburgh,  the  4th  day  of  Alay,  larSV 
and  of  our  reign  the  3 1st  year. ' 

AtEX.  Gibson,  CI.  Seer.  Condlii.  . 
God  save  the  King. 

Instructions  [of  the  Couneill  to  ihe  fSRieriff- 
Deputes  of  Fife,  anent  the  Trial  of  the 
Murderers  of  the  late  Archbishop  of  0t. 
Andrews. 

"  That  all  males,  from  sixteen  years  of  age 
and  upwards,  in  each  presbytery^  meet  on  2c 
days  appointed ;  that  all  the  ministers  be  ther% 
and  bring  with  them  the  ooaojnumon  roUa; 
That  they  mark  all  of  them  who  come  not  to 
church  on  the  account  of  fanatick  orjpopLdi 
principles,  and  that  these  be  set  aside :  l^at  aII 
such  as  are  of  that  tribe  be  examined,  and 
obliged  to  give  account  whiere  they  were  aU 
ihe  3rd  of  May,  and  especially  betwixt  ten  ia 
the  morning  and  three  in  the  afternoon  ;  and 
that  they  prove  what  they  say  by  sjiflScient 
witnesses,  or  that  they  give  up  the  names  of 
the  witnesses  that  they  may  be  examined  thena 
aneat:  That  such  as  cannot  prove  a  good  a^ 
oount  of  themselves,  in  manner  foresaid,  bi 
secured^  and  thdr  goods  seized  and  saeiue^ 
tin  the  lasue  of  their  trial :  That  such  as  sbaU 
be  absent  the  said  day,  be  holden  as  probably 
gaihy  of  the  horrid  act,  and  their  go«da  a#^ 
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plott,  contryre/or  intend  death,  or  destractioii 
to  the  king's  majestie,  or  any  bodlie  harmed 
tending  to  desth  or  destnlctlott,  or  any  restraint 
upon  hisroyalljterson,  or  to  depryve,  depose,  or 
auspend  bim  from  the  style,  honour,  and  kinglie 
name  of  the  imperial  crown  of  this  realme,  or 
mny  others  his  majesties  dominions,  or  to  sus- 
pend him  firom  the  exercise  of  his  royali  go- 
▼emment,  or  to  lenA  warr  i^i^ainst  his  majeetie, 
or  any  oonmiisnonat  by  mm,  and  shali  by 
frrdting,  printing,  preachmg,  or  other  ma- 
licious and  ad?ised  speaking,  expresse,  orde- 
clair,  such  ther  treasonable  intentions,  e^ery 
such  person  or  persons  being  upon  sufficient 
probation,  legaUie  conrict  thereof,  shall  be 
deemed,  deolaired  and  adjudged  traitors,  and 
^hall  suffer  forfaulture  of  lyff,  honour,  lands 
and  goods^  as  in  the  cases  of  bye  treason, 
and  more  espedallie,  vhen  the  same  is  done 
in  judj^emcot,  and  in  presence  of  his  majesties 
commissioners  of  justiciary,  who  are  tiie 
proper  judges  for  punishing  of  such  hynous, 
detestaUe,  and  treasonable  crymes.  And  yet, 
thesud  David  Hackstoun  of  Rathilet  hes  pre- 
sumed to  committ,  and  is  guilty  of  the  saids 
crymes.  In  suae  fare  as  ye  l>ting  ujion  the 
twenty  nynth  of  July  instant  brought  in  pre- 
tence of  tne  lordjustice  clerk  and  commissioners 
of  justiciary,  ye  did  utter  the  malicious  and  ad- 
▼ised  expreaions  ailer  mentioned,  viz.  That  ye 
dedined  his  migesties  authoritie,  and  the  au- 
thoritieof  the  commissioners  of  justiciary  as 
his  judges,  and  did  obstinatlie  refuse  to  signe 
this  your  treasonable  declinator,  as  being  bdbr 
persons  whom  ye  treasonabtie  zaaert  are  not 
your  judges,  and  ye  refused  to  answer  con- 
cerning tne  murder  of  the  late  af  chbisfaop  of 
8t.  Andrews,  and  you  falsly  and  treasonablie 
SMserted  the  causes  of  your  declinator  to  be 
because  they  usurped  a  supremacy  over  the 
church,  belonging  allon  to  Jesus  Christ,  and 
have  established  idolatry,  perjurie,  and  other 
miquity  in  the  land,  and  that  in  prosecuting 
their  designe  and  confirming  themselves  in 
ther  usui^ped  right  have  shed  much  innocent 

cured  in  manner  foresaid,  and  their  master  be 
obliged  to  keep  the  said  goods  on  the  ground, ' 
or  to  deliver  them  presently :  That  (it  it  can 
be  conveniently)  search  be  made,  in  the  time 
of  the  said  rendevouz,  in  such  places  as  those 
in  the  place  shall  judge  most  convenient :  HPhat 
the  names  of  the  absents  be  published  at  all  the 
parish  churches,  and  at  the  market-cross  the 
next  market-day,  and  a  proclamation  of  the. 
coundl,  containing  all  their  names,  prohibiting 
reset,  shelter,  or  narbour  to  tliem ;  and  abo 
ordering  all  sberiffs,  bailies,  magistrates,  &c . 
to  pursue,  appfrehend,  or  kill  them  in  case  they 
resist,  or  do  not  submit  themselves,  and  a  se« 
▼ere  fine  on  any  who  refuse  or  delay  to  concur 
in  the  said  duties  through  the  whole  kingdom  : 
That  the  Sheriff- deputes  do  intimate  to  the 
heritors  of  the  said  shire,  that  it  is  the  council's 
express  pleasure,  that  they  give  all  possible 
Concurrence  to  them  in  this  examinauon  and 
trial,  under  all  highest  paias.'* 


blood,  and  that  ye  therfor  fklsely  (fahHie  pre- 
tending to  adhere  to  Jesus 'Qhrist  bis  nght 
and  kinslie  office  over  the  church,)  treasonwe 
declined  his  majestic  and  his  commissioneTS  of 
justiciary  to  be  competent  judges,  fidslie  and 
wickedlie  pretending  them  to  be  oppin  enemies 
and  competitors  for  the  crown  ana  power  of 
Jesus  Christ,  and  ye  obstinadie  refused  ttt 
signe  this  your  wid^ed  and  abominable  de- 
clinator dictat  from  your  own  mouth,  and  of 
the  which  crymes  forsaid  ye  are  actor  art  and 
part,  which  being  found  be  ane  assyse,  ye  ought 
to  be  punished  witli  forfalture  of  lyff,  Itad, 
and  ttoodSf  to  the  terror  of  others  to  commit  the 
like  herefter. 

PerMosr^— Sir  Geom  U'Kenxis  of  Roie- 
haugh,  our  Sovereign  £ord'«  Advocate. 

The  said  David  Hackston  beitig  entered  oo 
pannall,  did,  in  presence  of  the  justice  geoerel, 
justice  cleric  and  I  commissioners  of  justidaiy, 
and  assysers,  all  in  judgment,  decline  his  ma- 
jesties authoritie,  and  renewe  his  former  de- 
clinator (mentioned  in  the  dittay)  in  the  haiH 
words  therof,  and  chaiims  tiie  lords  and  as- 
sysers who  shall  judge  bim  by  the  lawes  ly- 
belled  to  be  guilty  orchis  bkMMl,  and  refuses  to 
answer  or  deny  the  archbishop's  murder,  and 
being  questioned  whether  he  made  his  escape 
out  of  the  house  of  Mcfrtoun,  when  be  was 
persewed  by  the  archbishop's  servants  as 
guilty  of  the  murder,  refused  to  answer ;  hot 
dechured  he  made  as  many  remarkable  escapes 
within  this  two  years  as  that  was.  The  lords 
finds  the  dittay  rrievant,  and  remitts  the  same 
to  the  knowledge  of  the  assyse. 

ASSISA. 

Sir  John  Whytfurd  of  Milntoun. 

Mr.  William  Nimmo  Gilmour,  of  Crttf- 
millar. 

Robertson,  of  Strowan. 

Sir  Patrick  Tbrepland,  of  Fenzies. 

Alexander  Brand,  late  Baylie.         « 

Ratray  of  Craigball. 

Milne  of  Muirtouo. 

Blab:  of  Wester  Yormock. 

Colquhoun  of  Balvie. 

Mr.  William  Gordon,  brother  to  Lesemoir 
Blair,  of  Ardblair. 

Wm.  Leivingstouo,  master  of  Kilsyth,  stew- 
art  of  Balid. 

David  Swintoun,  late  baylie  of  Edinbuigh, 

PROBATIOM. 

The  assyse  lawfullie  swome ;  no  objection  id 
the  contrair.  His  Majesties  Advocat  for  Piro- 
bation  adduced  the  treasonable  Declinator  emit- 
ted by  the  said  David  Hackstoun,  the  ^'i^' 
nesses  efler  deponing,  and  the  other  evideoccf 
eiler  specified. 

Follows  the  tenor  of  tiie  treasonable  DtcH- 
nator,  . 

Edinburgh  88  July,  1680.  In  presence  « 
the  lords  justice  clerk  and  cwntnissioners  w 
jutticiury,    oompeired  Dtfid  B««k»te»  • 
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lUUiilety  and  deolairei  that  lie  dediiw  the 
l^Da^s  majesties  aathoritie,  and  the  authoritie 
•f  theoommissioniera  of  josticiary  as  his  judges, 
.and  obstinaUie  reiiises  to  signe  this  declinator, 
as  being  befor  persons  who  are  not  his  judges. 
He  reinses  to  answer  conoeming  the  murder 
of  the  late  archbishop  of  St.  Andrews,  and 
says  the  causes  of  his  declinator  are  because 
they  hare  usurped  a  sopremair^  orer  the  chufch 
bebn^^ing  alone  to  Jesus  Christ,  and  have 
ertablisbed  idolatry,  perjnrieand  other  aniqui-. 
tie  in  the  land,  and  in  prosecuting  thdr  designe 
in  confirming  themselves  in  this  usurped 
right  have  shM  much  innocent  blood.  Tber* 
for  the  said  David,  as  adhering  to  Christ  his 
'  rights  and  kinglie  office  over  the  church,  dedins 
.them,  that  that  are  his.oppin  enemies  and  com- 
petitors for  his  croWn  and  power  as  competent 
judges,  refuses  as  formerue  to  signe  tins  his 
dedunator  dictat  from  his  own  mouth,  whsr- 
npon  his  majesties  advocat  takes  instruments, 
and  requyrs  the  commissioners  of  justiciary 
to  sign  tlie  same  in  his  presence,  and  for .  him. 
And  bis  majesties  advocat  takes  instruments, 
Aat  the  said  David  has  caused  delate  the 
wqrds  ''  refuses  to  deny"  the  murder  of  the 
]ate  archbishop  of  St.  Andrews,  and  requyrs 
Blf.  John  Vansey  James  Balfour,  and  the  macers 
of  court  witneysses  to  the  forsaid  declinator 
and  declaration. .  iSic  Suhscribiter.    Maiiland, 

Ja.  Fottlis,  David  Balfour,  Da.  Fakonar, 

Roger  H<^. 

Andreo)  Brtice  of  EarleshaU,  being  solemlie 
swome,  purged  of  partiall  council!,  and  exa- 
mmed;  depons.  That  he  sawe  the  pannall,  Da- 
vid Hackstoun  of  Rathilee,  in  his  wounds  efter 
the  conflict  at  Ayresmosse  upon  the  place 
aod  in  the  field,  and  amongst  the  dead,  and  in 
the  custody  of  David  Ramsay  who  made  him 
prisoner,  and  depons,  that  the  pannall  did  de- 
dair  to  him  the  manoer  of  his  conduct  in  ma^ 
nadgein^^  the  conflict  with  bis  majesties  forces, 
and  that  it  was  upon  the  two  and  twentie  day 
of  July  instant,  about  four  o'clock  jn  the  efter- 
aoon.   Sic  Subtcribitur^    AB.  of  Earlshall 

David  Ramst^t  gentleman  in  Ckverh^use' 
troup,  son  to  major  John  Ramsay,  being  so- 
lemnlie  swome,  purged  of  partiall  council!, 
and  examined,  depons,  he  sawe  the  pannall, 
David  Hackstoun  of  Rathilet,  in  armes  with 
the  rdiells  at  ATrn-mosse,  nn  the  twentie- se- 
cond day  of  July  instant,  and  depons  that  he 
Ibugfat  against  the  deponent  personallie,  and  he 
heud  him  give  command  and  sawe  him  drawe 
op,  and  aerve  upon  the  left  wing  of  the  rebells. 
Iwona  he  inquyred  the  pannall  anent  his 
tnumnes  of  the  archbishopis  murder,  and  the 
MBBall  would  not  answer  ^ent  that,  though 
Ae  answered  anent  other  qpestions,  and  would 
neither  eonfesse  nor  deny  it.  Depons,  that  the 
deponent  was  the  persim  that  took  the  pannall 
Bosooer,  and  took  bis  svord  from  him,  which 
ht  has  presenthe  by  him,  and  that  the  pannall 
asked  quiLrteta,  and  bcjg;ed  to  saive.  his  lyff,  and 
Ihe  deponent  saived  him  from  a  streak,  by  re- 
eeaving  the  mna  on  his  own  hand,  efler  he 
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hade  taken  his  sword,  and  this  is  the  truth  an 
he  shall  answer  to  God. 

Sic  SubicribUur,  D.  Raksat. 

His  Majesties  Advocat  produced' the  Fh>- 
clamation  mentk>ned  in  the  dtttay,  appoynting 
the  haill  inhabitants  of  the  shyres  of  Fife  autf 
Kinross,  to  appear  before  the  sheriff  deputes  of 
the  said  shyres,  the  days  and  places  theria 
mentioned  to  be  examined,  in  presence  of  thn 
witnesses  present,  when  the  archbishop  of  St. 
Andrews  was  murdered,  which  is  dated  the 
fourth  of  May  1678,  with  anelW^amation  dis- 
charging the  recepting  and  commanding  the 
ddyvenng  up  of  the  said  David  Hackston, 
and  the  other  murderers  of  the  said  archbishop, 
and  the  other  rebells  therin  mentioned  to  jus- 
tioe,  which  is  dated  the  twentie  sixt  day  of  June: 
the  8»id  year.  As  also  produced  the  Prof^. 
mation  Containing  his  m^esties  gracious  iter*. 
don  and  indemnitie,  to  the  persons  engaged 
in  the  rebellion  1679,  wherin  the  said  iiiLr* 
derers  and  others  are  expresslie  excepted; 
which  is  dated  the  27th  of  July  the  said  year.* 
Item  produced  ane  Proclamationf  indi<ttine 
Circuit  Courts  to  be  holden,  and  nppoyntiw 
the  said  murderers  to  be  proceedit.  againS 
therein  and  hanged  in  effigie,  and  pnteising 
and  ateuring  ane  reward  often  thousand  meri» 
to  any  person  or  persons  who  should  appre* 
bend  the  said  murderers,  partkularlie  the  said 
David  Hackstoun,  and  John  Balfour  of  Kin- 
loch,  either  dead  or  alive,  which  proclamation 
is  dated  the  fourteent  of  Angust  the  sud  year. 
Item  ane  Proclamation  §  appoynting  and  com- 
manding sherifls  and  other  magistrates  to  ap- 
prehend and  secure  the  persons  Of  the  said 
David  Hackstoun,  John  Balfour,  and  the  other 
murderers.    Dated  the  20th  Sept  1679. 

Mr.  Alexi  Malcohne,  Advocat,  SheriffDepute 
of  Fife,  being  solemnlie  swome,  pui^ed,  and 
examined,  depones,  that  the  pannall  apperred 
not  before  him  at  any  of  the  foor  phices  con- 
teined  in  the  proclamation,  at  the  tymea  ap- 
poynted  for  examination  of  the  heritors,  and 
others  in  the  sbyre  of  Fife  anent  the  Archbi- 
shop's murder. 

Sic  Subscribitur^        Alex.  Malcolms. 

WilUam  Wallace,  servitor  to  the  late  arch- 
bishop of  St.  Andrews,  being  solemnlie  swome, 
and  purged,  depons,  he  was  at  the  house  of 
Mortoun,  searching  for  the  pannall,  and  the 
other  murderers  of  the  late  archbishop  of  St. 
Andrews,  and  that  the  persons  who  wer  in  bc^ 
in  that  house  having  got  from  their  bed  and 
made  ther  escape,  the  de|>onent  did  fyre  at  one 
of  them,  and  that  they  left  two  of  the  horses 
upon  which  the  murderers  of  the  late  arch- 
bishop of  St.  Andrews  did  ryd,  when  they  mur* 
dered  his  grace.  Depons,  that  the  pii^li  which 
was  tekei)H>ut  of  the  deponent's  pocket  by  the 

*  Pnblished  August  14th,  1679.  See  it  mig 
Wodrow,  Appendix,  No.  32. 

t  Published  August  .14th,  1679.   See  it  in  t 
>Yodi:ow,  Appendix,  No.  34. 
.  ^  See  it  in  8  Wodrow»  Appendix,  No,  4S. 
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that  night,  that  the  depeneot  and  odi«n  wer  ift 
the  Imiom  of  MortouD  searehing  for  the  nuir- 
dercm,  and  that  Abraham  Smith  the  coachman 
tM  him  he  had  been  strogleing  with  Ratbikt 
in  the  ckMe,  and  that  Hathilet's  cister  told  the 
deponent,  that  her  brother  Rathilet  and  Balfour 
of  Kiolocb  hade  both  of  them  bein  ther,  and  at 
the  marder,  and  this  is  the  trnth  at  be  shall 
ainswer  to  God ;  fwpder  depons,  that  be  the 
common  bruit  and  report  of  the  countrey,  the 
pannaU  Rathilet  has  alwayee  bein  reput  one  of 
the  prindpall  murderers,  and  denons  they  went 
to  search  his  sister's  house  for  nim,  as  one  of 
fbeni.      Sic  Subieribiturf        W.  Wallabs. 

Abriakom  SsitM,  coachman  to  the  late  arch- 
Ipriiop  ef  t9t.  Andrews ;  being  solemnlie  swome, 
forgeAj  and  e9icamined,  Depons,  4iat  he  was 
present  when  the  areh*bisb<^  of  0t.  Andtefus 
Immnnlei^,  and  that  tiier  was  a  man  havinjgf 
a  iight  coMoored  doaek  ryding  on  ane  gray 
bene  at  a  little  distance  from  the  coach,  and 
tfiat  when  they  searched  for  the  arcbbisfaop'ji 
murderers  the  deponent  wrested  with  the  pan* 
Bstt  in  tfaeclesse  ef  Mortoun,  and  went  twice 
,  thrice  0¥e1r  odier,  bat  he  made  his  escape 
Irom  hraiy  and  the  defMnent  catehed  hb  tionnet 
smd  pirtiige,  whteh  pirivick  is  here  produced ; 
and  depons  that  the  self  same  horse  on  which 
flie  BMn  rod  who  iMtde  the  Ksht  coHonred 
eloock,  was  taken  at  the  house  of  Moftoun  from 
the  murderers,  and  that  the  light  colloured  cloak 
was  taken  in  the  house  ;  and  depons,  that  the 
neeple  of  the  house  said  that  the  cloak  was  Ra* 
ihiki'B  doak,  and  depons  that  Rathaet's  sister 
confest  and  said,  that  the  pennallher  broker 
was  in  tber4K>use  that  night  they  searched 
for  the  murderers,  and  that  the  selfsame  pistoll 
which  was  taken  from  the  archbi^op's  man 
William  Wallaee,  was  found  in  a  bed  in  the 
bouae  of  Hortoun  under  the  strae,  with  a  litle 
byUe  here  produced,  said  to  be  Rathilet's  by  ble. 
iuid  thb  is  the  trudi  as  he  shall  answer  to 
God,  aod  depons  he  cannot  wrettt.  Depons  its 
the  common  bruit  and  oppin  fme  of  the  haiU 
ooontrey,  that  Rathilet  is  one  of  the  murderers 
of  the  archbishop,  and  the  deponent  went  to 
the  house  of  j^ortoun  to  search  for  him  as  such. 
Sic  Subscribitur,        CIueinsbbrry. 

Jsnieff,  Marquis  of  Jfon^rsif,  being  solemnHe 
■wome,  depons  She  paonall  refused  to  answer 
srhither  the  archbishop's  murder  was  a  murder, 
hut  said  to  the  CounctU  that  he  wished  that 
God  by  a  stroak  of  his  HMlice  might  desyd 
hetwijLt  the  oouoctU  and  him  which  ef  them 
ver  die  greatest  murderers  ;*  and  depons  that 


*  TSETfiSTIMOIfY  OFTI^AT  WORTHT  GeNTUKMAN, 

Datid  Haokktoon   of  Rathuj»et,  who 

BorFEBEo  A'r  EamnuRGH,  July  30,  1680. 

His  Interrogations  and  Answers  before  the 
trivy  Council,  Saturday^  July  24, 1680. 

1.  «<  Whetller  or  notihad  you  any  hand  in  the 
murdering  of  the  laie  Inshon  of  St.  Andrews  f 
Answered,  fa»  was  (Apt  oUifsd  to  ansirsr  Aat 


l6M^TWff^l>avfaraebe«im,   \fatt 

be  hennl  John  Pelloek  priseaer  contes  kisr 
the  hirda  of  the  privie  couucitt  kitoiter,  that  bt 
heard  Backstoon  of  Rathilet  say  that  he  wm 
with  the  murdema  of  the  archbishop  ef  8u 


i.Derhehiiownaoouasr.  3;  Wkttbt 
weuki  declare  astothe  king's  authority  f  As« 
swwed,  that  authority  that  disowtts  the  iaisrest 
efOod,aiid  slates  Hesif  in  oppsrition  te  Jesos 
Christ,  Is  no  mere  te  heowned  ;  but  so  itit^ 
the  king's  authority  is  now  such,  therefore  it 
ought  not  to  he  owned.  3.  Wbedicr  tiie  kilU 
kg  efthe  arehbishop  of  St  Andrewiwasniiir* 
der,yea,  ornot?  Anawerud,  that  be  tboan^ 
it  no  sin  to  dispatch  a.bloody  monster.  4.  If 
he  osmed  the  new  covenant  taken  at  the 
auiBensfhiTy,  ftom  Mr.  Carei],  one  of  tbeir 
prsachars  P  Anawered,  that  he  did  ownit  it 
cv«ry  particular  thereof,  and  wouM  fsia  set 
the  man  tiiat  in  eonscssnoe  and  reassaueaU 
debate  the  contrary.  5.  If  he  were  at  Hbcrtf, 
and  had  the  power  to  kill  any  of  the  Viagt 
council,  and  nardsrtbem  as  he  did  thefairinp 
ef  St.  Andrews,  whether  be  weuM  do  it,  jm,  m 
not  P  answered,  that  he  had  no  spars  time  H 
answer  such  fUrslous  and  «hild»h  eoMtisoti 

<*  The  chanocHorteU  htm,  thatif  be  wereaot 
more  ingenuous  in  bis  ansirers,  he  would  pre- 
sently be  tortured.  Be  answered.  That  is  Inta 
little  addition  to  yeur^biwekscrudtits,  and  1 
hare  that  comfort,  tbat  though  you  tsrtareiDT 
wounded  body,  yet  ye  cannot  reach  m  sssl. 
The  chancellor  urged  him  with  several  other 
questions,  which  he  refused  to  answer.  Bat 
said  be,  J  woiAd  gladly  speak  a  little  if  I  ooala 
have  liberhr,  which  was  aOowed  him.  ThcD 
he  said,  Ye  know  that  youth  is  a  folly,  and  I 
admowledge,  that  in  my  younger  years  1  m 
too  much  carried  down  with  the  spait  of  itf 
but  that  inexhaustible  fountain  of  the  goodnen 
and  grace  of  God,  which  is  free  and  great,  batb 
reclaimed  me,  and  as  a  firebrand  baUi  pluokrj 
me  out  of  the  claws  of  Satan  ;  and  nowleuod 
here  before  you  as  a  prisoner  of  Jesus  Cbivtf 
for  adhering  to  his  cause  and  interest,  which 
hath  been  sealed  with  the  blood  of  many  wor- 
thies, who  hairesuflhred  ki  ^faeoe  lawta,  and 
bavewimessedtotbe  truths  of  Christ,  thsii 
few  years  by goae,  and  i  do  own  aH  tbe  Mi« 
monies  gtvenlrflhem,  and  desire  to  pntimsj 
mite  among  Sheirs,  and  am  not  only  wiUhif  ts 
seal  it  with  my  Uood,  hut  also  witli  tbe  sbarpa* 
tortures  that  you  can  imagine.  Then  bsUg 
interrogate  by  the  bishop  of£dinbTO[h,  wW 
he  would  answer  to  4hat  article  of  the  Cm* 
fession  of  Faitb,  tbstdifierence  of  religion  dHh 
not  make  void  the  magistrate's-  right  sad  sa* 
thetity?  Heanswcgred,  he  would  not  sasw 
any  peijured  prebte:  the  bishop  replied,  as 
was  in  the  wrong  to  him,  becahse  he  nerff 
took  the  covenant,  therefore  be  was  not  ^ 
jured,  and  so  deserved  not  that  name,  g* 
some  of  them  asked  bun,  how  beweddaasaw 
thatquestien  P  Be  answered,  thatuaestWBiiis 
answered  kng  4^  by  <be  Solemn  Leagiie  ssa 
Covenant,  which  bindsnaoary  Is  mamtain  saa 
dsfMdtbelwg  wtba  d*i»t^4« «■••*' 
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Aodn-wt,  Umt  dty  of  tb9  rottrder,  bat  did  not 
Mvn  ia  the  act,  and  that  Rathikt  told  this  the 
Thanday  he  was  taken. 

Sic  subKribitur,       M  omntost. 

pion  ;  but  now  the  kingp  haFin?  staled  himself 
an  enemy  to  religion,  and  ail  uiat  will  livete- 
fieioosly,  therefore  it  is  higb  time  to  shake,  off 
•n  obligntion  of  allegianee  to  his  anthority. 
Neict  day  they  asked  if  he  had  any  more  to 
my  ?  He  answered,  that  which  he  had  to  say 
was  said  already  in  erery  particniar  thereof ; 
and,  said  be,  I  will  not  only  seal  it  with  roy 
bioc^  but  with  all  the  tortures  ye  can  imagine. 

JMlaaslhe  Extract  of  the  Proceedings  of  the 
Privy  Council,  Edinhurgk,  July  S9, 1680. 

*<  In  presence  of  the  lords  justiciary,  clerk 
and  commissioDers  of  justiciary,  compeared 
Da?id  Hackstoun  of  Rathillet,  aod  decUues 
the  king's  majesty's  authority,  the  authority  of 
tiie  commissioners  of  justiciary,  as  his  judges, 
and  absolutely  refuses  to  sign  this  declaration, 
as  bein^  before  persons  who  are  not  his  judges. 
He  rerased  to  answer  conceniing  the  m under 
of  the  late  bishop  of  St.  Andrews,  and  says, 
tiie  clauses  of  his  declinement  are,  because 
Ifaey  have  usurped  the  supremacy  over  the 
ehurch,  belonging  alone  to  Jesus  Christ,  and 
hare  established  idolatry,  perjurj^,  and  other 
iniqnities  ;  and  in  prosecuting^  their  design,  in 
confirming  themselves  in  this  usurped  right, 
have  shed  much  innocent  blood.  Therefore 
the  said  David,  adhering  to  Christ,  his  rights, 
and  kingly  office  over  the  church,  declines 
them  that  are  his  open  enemies  and  competi- 
tors for  his  crown  and  power,  as  competent 
judges ;  refuses,  as  formerly,  to  sign  this  bis 
declaration,  dated  from  his  own  mouth ;  where- 
Bpon  his  majesty's  advocate  takes  instru- 
ments, and  requires  the  commissioners  of  jus- 
ticiary to  si^n  the  same  in  his  presence,  as  for 
likn ;  and  his  mt^esty's  advocate  takes  instru- 
ineoti,  that  the  said  David  has  declined  his 
mi^esty's  authority,  and  the  authority  of  his 
commissioners,  and  refused  to  deny  the  murder 
«f  the  late  bishon  of  St.  Andrews,  and  requires 
Ifeaars.  John  Yas,  James  Balfour,  and  the 
moo  of  the  court,  witnesses  to  the  foresaid  de- 
claration. Sic  subtcribitur — Sir  Robert  Mait- 
land,  James  Foulis,  David  Balfour^ 
Davvd  Falconer,  Rodger  Hodge.*' 

M  Upon  Friday,  Jnly  30th,  being  again 
hrought  before  the  council,  it  was  asked  of 
ftim  tf  he  had  any  other  thing  to  say  P  He  an- 
swered. That  which  I  have  said  I  will  seal  it. 
Then  they  told  turn,  they  had  something  to 
aay  to  him  ;  and  commanded  him  to  sit  down 
end  reMTe  his  sentence ;  which  willingly  he 
did,  hot  told  them  they  were  all  bloody  mur- 
derers, for  all  the  power  they  had  was  derived 
limn  tyranny ;  and  that  these  years  bygone 
^ley  haye  not  only  tyrannized  over  the  Cnurch 
af  God,  but  have  also  grinded  the  faces  of  the 
poor,  so  that  oppressions,  bloodshed,  perjur]^, 
aod  many  miMden  were  to  be  found  w  their 

rot,  X. 


CAer^  Maif  &iii<f  of  Hatton,  LordTheaamwr 
Deput,  being  solemnlie  swome  depons,  that 
Hackstoun  of  Rathilet  betn^  brought  before 
thelordaof  Ilia  mi^estiea  privie  council,  efter 

skirts.  Upon  which  he  was  incontinent  car^- 
ried  away  to  the  scaffold,  at  the  market-crosa 
of  Edinburgh,  where  he  died  with  great  tor*' 
ture  inflicted  upon  his  body.*'  A  Cloud  of  Wit- 
nesses for  the  royal  prerogatiyes  of  Jesus 
Christ ;  or  the  Last  Speeches  aod  [Testimouiea 
of  those  who  haye  suffered  for  the  truth  ii^ 
Scotland,  since  the  year  16R0.  Edinburgh 
1810. 

In  the  same  work,  are  inserted  four  Letters 
written  by  Hackstoun,  shortly  before  bis  death, 
from  the  first  of  which,  dated  from  the  Tol« 
booth  of  Edinburgh,  July  26th  1680,  is  ex* 
tracted  the  followmg  passage,  giving  an  ac- 
count of  the  rencounter  at  Airs- Moss,  (July 
SOth  1680)  and  what  befel  him  afterwards. 

<'  Aod  now,  knowing  ye  will  be  anxious  to 
know  how  it  was  then,  and  how  it  hath  beea 
since  with  me  :  First,  we  gettiog  notice  of  a 
party  out  seeking  us,  sent  two  on  Wednesday 
night  lata,  to  know  their  motion,  and  lay  on  a 
muirside  all  night  (  and  Thursday  about  tea 
hours  we  went  to  take  some  meat,  and  sent 
out  other  two,  and  desired  them  to  consult  with, 
the  first  two,  who  had  not  come  to  us,  but 
were  lying  down  to  sleep,  who  all  four  returned 
and  told  us,  it  was  unnecessary  to  send  any  f6r 
intelligence,  they  having  secured  it.  Where- 
upon, af\er  we  had  gotten  some  meat,  we  cam# 
to  apiece  of  grass,  and  lay  down,  and  presently 
we  were  all  alarmed  that  they  were  upon  us  ; 
and  so  making  ready,  we  saw  them  coming 
fast  on  ;  and  that  about  three  or  four  hours  in 
the  afternoon  ;  and  each  one  resolving  to  fight, 
I  rode  off  and  found  a  strength  for  our  advant- 
affe,  and  drew  up  quickly  eight  horse  on  the 
nj^t  Band  with  R.D.  and  fifVeen  on  the  left 
with  me,  being  no  more ;  the  foot  not  being 
forty,  and  many  of  them  ill  armed  in  the  midst. 
The  enemy  advanced  fast,  about  one  hundred 
and  twelve,  well  armed  and  horsed  ;  who  send- 
ing about  twenty  dragoons  on  foot  to  take  tba 
wind  of  us,  we  sent  a  party  on  foot  to  meet 
them,  and  the  rest  of  us  advanced  immediately 
afWr,  when  our  horse  fired,  and  wounded  and 
killed  some  both  horse  and  foot ;  our  horsa 
advanced  to  their  faces,  and  we  fired  on  each  - 
other ;  I  being  foremost,  and  finding  thf 
horse  behind  me  broken,  I  then  rode  in  amonfrat 
them,  and  went  out  at  a  side,  without  being 
wounded  ;  I  was  pursued  by  severals,  with 
whom  I  fought  a  good  space  ;  but  at  leogth  I 
was  slriken  down  with  three  on  horseback  lie*  i 
hind  me  ;  and  receiving  three  wounds  on  the 
head,  and  fallii^f^,  submitted  to  them.  They 
gave  us  all  testimony  of  brave  resolute  men. 
What  more  of  our  men  were  killed,  1  did  not 
see  nor  know ;  I  was  brought  toward  Douglas, 
They  used  me  civilly,  and  brought  me  driuk 
out  of  a  house  by  the  way.  At  Douglas,  Janet 
Cldand  was  kind  to  me,  and  broughta  surgeiui 
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whillii«r  (he  aitsMilAop  oftSt.  Andrews  nnirdtf 
wa?  a  murder,  he  uunvered  pothive  tint  be 


be  hade  declined  the  king's 'aiithoriiie  in  coun- 
ts).   The  chanceUor  having'  asked  the  pannaU 

to  mei  who  did  but  little  to  tnj  wounds,  only 
itaunehed  the  blood. 

**  Next  morning  I  was  brought  to  Lanark, 
And  brought  bdbre  Dalziel,  and  lord  Ross, 
Vht  I  not  satisfying  them  with  answers,  Dal- 
siel  did  threaten  to  roast  me ;  and  carrying 
«ne  to  the  toibooth,  caused  me  to  be  hound  most 
barbarously,  and  cast  me  down,  where  1  lav 
0i  Saturday  morning,  without  any  being  ad- 
mifted  to  look  my  wounds,  or  giTO  me  any 
ease  whatsoever.  And  next  morning  they 
brought  me  and  John  Pollock,  and  otlwr  two 
of  us,  near  two  miles  on  foot,  I  being  without 
choes,.  where  that  p^r^  which  had  broken  us 
at  tin^  received  us.  They  were  cosnmanded 
by  Barlshau.  We  were  horsed,  dvilly  used  bv 
them  on  the  way,  and  brought  to  £!diAburgn 
about  four  in  the  afternoon,  and  carried  About 
the  north  nde  of  the  town  to  the  foot  of  the 
CanoHgate,  where,  the  town  magistrates  were, 
who  reoeiT^  us ;  smd  setting  me  on  a  home 
With  my  &oe  backward,  and  the  other  three 
hound  on  a  gbad  of  myfa,  and  Mr.  Cameron's 
head  carried  on  a  halbert  before  me,  and  another 
bead  in  a  sack,  which  I  knew  not,  on  a  lad's 
back  \  and  so  we  were  carried  op  thA  street  to 
tfie  parliament  dose,  where  I  was  taken  down, 
and  the  rM  loosed  ;  all  was  done  by  the  hang- 
Aoan.  I  was  carried  up  to  the  council,  and 
llrst  put  ttp  into  a  room  alone,  where  the  chan- 
cellor came,  and  asked  if  1  knew  him  P  I  an- 
Awered  yes.  I  was  brought  in  befhre  the 
council,  where  the  chanceUor  read  a  ditto 
agaiAst  me.  First,  antat  the  bishop's  murder. 
Id  which  I  answered,  I  Was  obliged  bjr  no  law, 
dtfaer  of  God  or  man,  to  answer  to  it ;  and 
neither  to  accuse  mysdf,  nor  rereal  others  by 
findicating  mvself,  or  any  other  way.  The 
Adfocate  asked,  where  I  was  the  third  day  of 
Hay  last  year  ?  To  whom  I  answered  I  am 
bot  bound  to  keep  a  memorial  whsre  I  am,  or 
What  I  do  every  day.  The  chancelk>r  asked, 
)f  1  thought  it  lAurder?  To  which  I  answered, 
though  I  was  not  bound  to  amvier  sueh  ques- 
tions, yet  I  would  not  call  it  so,  but  rather  say, 
it  was  no  murder.  The  advocate  said.  Sir,  you 
^ust  be  a  great  liar,  to  sa]r  you  remember  not 
Where  you  was  tbAt  day,  it  oetng  so  remark- 
tble  a  ^y.  I  replied,  Sir,  you  mo9t  he  a  iar 
greater  bar,  to  say  I  answered  such  a  thing. 
vV^hereupon  the  chancellor  replieil,  My  lord 
ildtocate,  he  said  only,  he  Was  not  bound  to 
keep  in  memory  every  day's  work. 

<*  The  chancellor  asked,  if  I  adhered  to  Mr. 
fcargill's  papers,  which  they  called  the  new 
Covenant  taken  at  the  ferry  f  I  answered,  1 
Would  know  what  any  would  say  against 
them.  He  asked,  if  I  owned  the  king'»  autho- 
i^y  ^  I  told,  though  \  was  not  hound  to  an- 
swer such  questions,  yet  being  permitted  to 
•peak,  I  would  sjiy  somewhat  to  that.  And 
Urst  that  there  could  be  no  lawful  authority  but 
What  was  of  Qod  ;  and  that  no  authoriti'^,  stat- 
W  in  adiraetoppotttioiito  Qod,Coiiiabc  of 


God  ;  and  that  I  imew  of  no  antbority  nor 
judicatory  this  day  m  these  nations,  bat  whst 
were  in  a  diredt  opposition  to  God,  and  is 
could  neither  be  of  God,  nor  lawfbK  tod  thai 
ther  Iruits  were  kything  it,  in  that  they  were 
setting  huggerera,  marderers,  soroererg,  sad 
such  others  at  liberty  from  justice,  and  en- 
pk^ing  them  in  their  service,  and  madeittbdr 
whole  work  to  oppress,  kill,  and  desnvy  the 
Lord's  people.  The  chanceUorAnd  all  raged, 
and  desired  me  to  instance  one  of  such,  so  gel 
at  liberty  and  employed.  1  aAswered  to  thst, 
though  it  were  enough  to  instance  any  «mAi 
when  I  saw  a  judicatory  to  execute  jostJM^  yet 
I  would  instance  one  ;  and  1  instanced  a  b«g- 
gerer,  liberated  at  the  sherijfr  court  of  Fife,  tad 
afterwards  employed  in  their  service.  Atwbick 
the  chancellor  raged  and  said  I  behoved  to  be 
a  liar  ;  but  I  offered  to  prove  it.  Bishop  Pa* 
terson  asked ;  if  ever  PilEBtttt  and  that  judicatory, 
who  were  directenemies  to  Christ,  weredisown- 
ed  by  him  as  judges  ?  I  answered  that  I  wouli 
answer  no  perjured  prdate  in  the  nation.  He 
answered,  that  he  could  not  be  called  perjured, 
because  he  never  took  that  sacrilegious  cove- 
nent.  I  answered,  that  God  woidd  own  diat 
covenant  when  none  of  them  were  to  oppon 
it  They  cried  all,  I  waa  [>ropbesying :  i  an- 
swered, 1  was  not  prophesying,  but  that  I  dont 
not  doubt,  but  God  who  had  such  singalar  love 
to  these  lands,  as  to  bring  ^hem  into  covenait 
in  so  peculiar  a  manner  vrith  hioi,  would  let  it 
beseeu  that  his  fidthfuluess  was  ei^a^lo  csny 
it  thi^ugh  in  opposition  to  his  enemies.  Some 
asked,  what  I  answered  to  that  article  of  the 
confession  of  faith  concerning  the  king  f  1  an- 
swered, it  was  cleared  in  these  two  oovenaoti. 
The  advocate  asked,  what  1  said  of  that  ar- 
ticle of  the  covenant,  wherein  we  are  boand 
to  maintain  and  defend  the  king  ?  1  desired 
him  to  tell  out  the  rest  of.it,  which  waa,  in 
defence  of  religion,  hut  not  in  the  destroctioo 
of  religion.  The  chancellor  threatened  me 
with  boots,  and  other  terrible  things ;  andaaid, 
I  should  not  have  the  benefit  of  a  sudden  deaih. 
To  which  I  answered,  it  would  be  but  an  addi« 
tion  to  their  .cruelties  used  against  God*s  people 
before,  and  that  I  was  there  a  prisoner  of 
Christ,  owning  his  truths  ajrainst  his  open  eoe- 
miss,  and  reien*ed  it  to  their  own  acts  of  aar- 
liamentand  council,  to  let  then-  cmelfy  aad  op- 
position to  God  and  bis  people  be  seen. 

<<  After  this,  they  called  for  a  sorgeen,  ari 
removed  me  to  another  room ;  where  he  dwaws 
my  wounds.  In  which  time,  the  chanceltor 
came,  and  kindly  asked,  if  ever  I  "said  to  a 
shepherd  on  the  Mounthill,  that  if  I  thoi^ 
they  would  notpot  me  to  an  i(fnominiou8  detfhi 
I  would  refer  myself  to  theclianceHor?  I  vA, 
No.  He  said,  a  shepherd  came  to  him  aM 
•aid  so.  I  said,  that  he,  or  any  other  who  wA 
so  to  him,  were  Bars.  I  was  asked  by  so^* 
concerning  our  strength.  To  which  I  twa, 
how  few  we  were,  aw  how  0W'j^iiod  by  *•■ 


Digitized  by 


Google 


S373  STA'KSTRIUS^MCiiAttisII 

IbwMjihl  it  wif  Mt  Dep94w  tb«i  lueiiig:  iat^ 
r^g«|,  if  b«  wfMi  pvfisaiU  a$  |he  iiiurd^,be aa* 
mred  that  bf  was  not  oUeiilged  to  ao^wer 
«B^  80ch  ^(iiestiOB,  dot  to  |ccuse  hin^f.  ]>e- 
l^flMOB  that  beiDg  uitenigat»  wher  he  waa  the 
tbiri4ftyof  IbQr  1670,  he  aoawered  that  he 
was  Dot  ohlaiged  to  keep  reckooing  of  dayei. 
DepoDs  also  that  Joho  Pollock  prisoner  did 
coolesse  belbce  the  kirds  of  pri?ie  couociH  in  the 
tortor,  that  he  heard  Hackstoun  of  Rathilet, 
sajr  that  he  was  with  the  mttnlerers  of  the  arch- 
hishop  4iat  day  of  the  inuEder,  but  that  he  re- 
fused to joyne  in  the  action,  and  this  is  the  tfuth, 
as  be  shaQ  answer  to  Qod. 

Sic  tuhsfribUur^        Cvu  MAfTLAMD. 

BIr.  John  Vante,  keeper  of  the  Tolbnith,  beioff 
SplemnHp  ^ofDe,  purged  of  partiall  council], 
UpooB  upon  the  truth  aji4  vcritie  of  David 
Qackstous  of  Rathiliet,  bis  Declinator,  signed 
bv  the  jttstiices  upon  tbe  S8th  of  July  instant. 
Depeos  that  tbe  pannaH  coolest,  he  was  in  bis 
aster's  boose  in  Af  ortoun,  whea  he  was  search- 
edibr  by  tbe  archbishop's  serTsnts  and  escaped. 
Sic  iubicribitury       John  Yaiisb. 

John  M*Kenzie  macer  of  court,  purged  and 
swpme,  depoDs  upon  the  truth  and  veritie  of 
Che  swd  DecKnator  in  all  poynts. 

Sie  mbKrihitur^        J.  M'KsNZiE,  BJacer. 

Mr.  John  Vanu  beng  ikrder  emnined,  de- 

m  strong  party,  and  that  koowing  with  what 
cruel  orders  they  canoe  a|^st  us,  we  were 
forced  to  fight.  After  dressang  of  my  wounds, 
I  was  brought  back  to  them,  and  the^e  things 
beinir  written,  were  read  over  to  me ;  to  which 
I  adhered ;  and  being  asked,  if  1  would  siffn 
them,  I  sakl  not.  The  chancellor  said,  be 
would  do  it  for  me.  Some  one  of  them  aJced, 
at  the  6i8t  time^  coaceining  my  being  at  some 
other  business:  to  whom  I  answmd,  that 
tbougb  I  was  not  obliged  to  answer  such  ques- 
twos,  yet  I  adhered  to  all  that  had  been  done 
m  behalf  of  that  cause  against  its  enemies. 
After  which,  I  was  sent  to  tbe  Tdbooth,  and 
have  met  smce  wiih  all  manner  of  kindness,  and 
vaM  fovBOtbing.  My  wounds  are  duly  dMssed, 
which,  I  fear,  may  prove  deadly,  they  being 
all  Hk  die  bead,  the  rest  of  my  body  is  safe. 

«•  J»  all  these  trials  (I  bleai  tbe  Lord)  1  was 
stayeil,  onmoved,  no  alteration  of  countenanee 
in  file  least,  nor  impatience  appeared.  Sbme 
of  them  have  epme  to  me,  and  regrettel  that 
•aoh  a  man  as  1  should  have  be^  led  away ' 
with-  Cameron.  1  answered,  be  was  a  faithful 
Biinister  of  Jeaus  Christ,  and  as  for  me,  I  de- 
sired to  be  one  of  those  despifmble  ones  whom 
jChrist  cboosed.  They  said,  it  was  a  Uoaker- 
like  answer.  I  told  it  was  the  viords  of  Christ 
and  his  apootles.  Bishop  Peterson's  brother, 
nnkof^wn  to  uie,  had  a  long  reasoning  with 
me,  but  1  tliiok  not  to  tru^'s  disadvantage. 
Ue  iold  me,  thai  the  whole  council  observed, 
that  1  gave  cbein  not  tbeir  due  titles ;  at  which 
I  smiled,  aad  made  no  reply.  He  said,  1  was 
81  to  the  bishop,    I  tol4»  that  I  asserted  ih^ 


pons  that  th^  little  byble  produced  wea  ao^ 
knowledged  by  the  panusU  to  be  bis  upon  th« 
first  waive  of  it. 

Sk  tubiCf^iHtur^       John  V^wfB. 

His  Mmesty't  Advocate  for  fkrder  probatioor 
•produced  the  Depositwns  of  James  Anderson, 
m  Tewchets,  and  others  taken  befbr  bis  ma- 
jesties privie  cooncill,  and  befor  tbe  sheriff 
depntof  Fyff,  tberanest;  whereof  the  tenors 
ibilowe:  y  • 

'<  Edinburgh  the  last  of  May  16r9,  hipre^ 
sence  of  tbe  c^OMttee,  for  pubUct  afi&irs^, 
James  Anderson  in  Tewchets  in  Largp  aged, 
50  years,  or  tbereby»  beinj|^  swome  and  int^ 
ragat  wliaJt  be  knowes  of  the  murder  off[  the 
late  archbishop  of  St.  Andrews,  depones,  thsit 
upon  tbe  third  of  May  mstant,  the  day  of  the 
murder.  The  deponetit  being  that  day  9$  Bftl- 
coturmilo,  and  having  returned  home  betwin. 
two  and  three  in  tbe  eftemoon,  Thomas  Cowe, 
the  deponent's  servant  t^ld  the^  depooeni,  thaiJi 
nyn  armed  men  bade  posiest  his  baroe,  and 
sett  out  centries,  and  would  not  sufier  any  d 
the  people  to  goe  from  the  toun,  uo|ill  they  re^ 
moved,  wh^ch  was  about  s^en  o'Gk>ek  at  mght, 
and  at  parting  each  of  them  shook  haods  ^i^ 
tbe  deponent,  whom  he  knowes  Id  be  these  folr. 
Ipweios,  vis.  David  Hackstoon  ofBathileL  wh^ 
is  a  taU  slender  man,  bbick  haired  and  black 
vjsaged,  who  hade  ane  browniah  gray  bors» 


truth.  He  said,  that  be  never  took  the  cover, 
nant,  and  so  ooidd  not  be  perjured.  1  answer* 
ed,  Prelaor  itself  was  allured  bv  the  whole 
nation.  Hetddme,  that  the  whole  o^uneil 
found,  I  was  a  man  of  great  ports,  and  also  of 
good  birth.  I  replied.  Tor  my  birth,  I  was  rer> 
iated  to  the  beat  in  the  kingdom,  which  I 
thought  little  of;  and  tor  my  parts*  they  were 
small;  yet  1  trusted  so  much  to  the  goodness 
of  that  cause  for  which  I  was  a  prisoner,  that 
tf  they  woidd  {[ive  God  thai  justice  as  to  lec 
his  cause  be  disputed,  I  doubted  not  to  plead  it 
against  all  that  could  speak  against  it  It  wae 
cast  up  to  me  both  at  tbe  council  and  hm^ 
that  thei«  were  not  two  hundred  in  tbe  natkit^ 
to  own  our  cause.  I  answered  at  both  time% 
that  the  cause  of  Christ  had  been  irf\en  owned 
by  fewer.  I  vas  pressed  to  take  advice ;  t 
answered,  I  wouldTadvue  with  God  and  my. 
own  conscience,  and  would  not  depend  on  meo«, 
Bfid  refused  to  debate  any  more,  smce  it  was  toi 
no  purpose, 'being  troublesome  to  Ine,  and 
not  Skdvantsgeous  to  the  cause.  At  the  coun- 
cil, some  said,  I  w%s  possessed  with  a  devil  | 
some  one  thing,  some  another.  Tbe  ebanceUov 
said,  I  was  a  vicious  man ;  I  auswered,  while 
I  was  so,  I  bad  been  acceptable  to  bim;  bu| 
now,  when  otherwise,  it  was  not  so.  He  arfted 
me,  if  1  would  yet  own  that  cause  with  my 
blood,  if  at  liberty  ?  I  answered,  Jboth  our  fa* 
tbers  bad  owneil  it  with  the  hazard  of  their 
blood  bdbre  me.  Then  I  was  called  by  all,  a 
murderer.  I  answered,  God  i^hould  decide  it 
betwi&t  us,  to  whom  1  refer  it,  who  were  lUM 
murderer^  in  bis  sight,  they  or  !/•  .     , 
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«Dd  a  velFet  cape,  hade  for  airoes  ane  carrabio,  tonn,  aa  they  offered  to  mo  finm  it. 
hiilBler>8tolli  aod  a  broad  sword.  John  Bal-  ^  ^'^  -  .  ..^  .  .  .»  *.. 
four  of  Kinloch,  who  is  a  laigh  broad  roan, 
roood  raddie  faced,  dask  brown  bair,  and  hade 
ane  brown  stoned  horse,  armed  with  hiilster 
pistoUs^  and  a  shabble*.  Geoi]^  Balfour  in 
GtlstouD,  who  is  a  broad  brownish  sett  man, 
black  curelingf  hair,  lean  faced,  who  hade  a 
wh)-!  hose,  and  was  armed  with  two  lairjr  syd 
pistolls  and  a  swonl.  James  Rossill  in  Ketle 
who  is  a  vouog  man  ef  the  stature  of  Jolm 
Balfour,  brownish  haired,  who  rode  upon 
Me  brown  horse,  and  was  armed  with  hulster 
pistqils,  and  ane  sword,  Robert  Ding^eil,  a 
tennent*8  son  in  Caddam,  who  is  ane  iron  col- 
lored  black  broad  youngf  man,  does  not  remem- 
ber the  collor  of  hi^  horse,  but  that  he  hede  syd 
pistolls  arid  a  sword.  Andrew  Guillan  VVobster 
in  Balmirinoch,  who  is  a  little  broad  black  man, 
black  curleing  bnssie  haired,  who  nnl  upon  a 
whitt  horse,  who  hade  three  syd  pistolls  ou  his 
tight  syd  and  ane  sword.  *  The  two  Henry- 
eons,  sons  to  John  Henryson  in  Kilbrackmout, 
who  are  young  slender  men,  both  young  fair 
men,  the  youngest  fairest  and  tale8t,and  the 
eldest  slenderest,  does  not  remember  the  colter 
of  ther  horses,  the  eldest  was  armed  with  ane 
earabin,  syd  pistolls  and  ane  sword,  and  the 
youngest  with  syd  pistolls  and  a  sword.  George 
Fleymingson  to  George  Fleyming in  Balbuthie, 
Who  is  a  young  man,  fair  haired,  and  a  slender 
tall  young  man,  who  rode  on  a  brown  horse,  aod 
bade  syd  pistolls  and  a  sword.  Depons  that 
ibcBe  nyn  pei'sons  rode  away  togither  in  a  knot 
Westward,  and  shortlie  went  out  of  his  sight, 
but  whither  thev  welit  be  cannot  tell,  and  this 
18  the  truth  as  he  shall  answer  to  God.  And 
declaires  he  cannot  wreitt 

Sic  subieribHur,       Linuthoow. 

Jo.  EoiNBURGEN. 

Drummono. 

EoiNBUBGH,  4  June  1679. 
Thomas  Coo^  servant  to  James  Anderson,  in 
Tewchets,  maryed,  age  40  years,  being  sworne 
and  interogat  what  he  knowes  of  the  murder  of 
Ihe  late  Archbishop,  depons  that  upon  the 
tiiird  of  May  last  betwixt  two  and  thro  o'clock 
Bithe  ef^ernoon,  nyn  men,  in  arroes,  came  to 
the  deponent's  master's  bame,  and  possest  them- 
seWes  thereof.  Of  which  number  he  only 
knewe  John  Balfour,  in  Kinloch,  who  hade  a 
bay  brown  horse,  with  hulster  pistolls  on  him, 
and  h«de  a  shable  at  his  syd,  and  George  Bal- 
four, in  Gilstoun,  but  did  not  see  Ins  horse 
and  armes;  depons  that  shortly  efter  ther 
eomeing,  his  master  came  home  from  the 
Milki,  and  the  deponent  went  to  the  Miln,  and 
befor  he  came  back,  they  were  all  gone.  De- 
pons that  the  tyme  the  deponent  sawe  them  at 
the  baroe,  they  sett  out  some  of  ther  number, 
to  be  centrie,  who  chalenged  people  of  die 

*  *<  A  crooked  sword,  or  hanger.    It  is  now 
ffenerally  used  to  denote  an  old  rusty  sword."  | 
Jamieson's  Btymological   Dictionary  of  the ' 
Scottish  language. 


nor  untill  the ^.^ ,  ^ 

is  the  truth  as  aban  answer  to  God. 
Claires  he  cannot  wreit, 

5tc  Suhcribitur^       James  Foolm. 

DRITHMQlfD. 

CouPAR,  tke$evinthofMttyf  1679. 

Examinations  of  the  persons  under  writtea. 
Be  Bavlie  William  Carmichaelof  Tbon- 
toun,  sherifT  deput  of  Fyff,  in  pmenca 
of  Captain  Carnnegy  of  Finbea?io,  Cap- 
tain Dobie,  his  Lieutenant,  aad  John 
Inglis,  ane  of  the  Serjeants  of  the  said  com- 
pany. 

Andrew  Sutherland^  servant  to  Rebecca 
Swantoun,in  Balmirinoch,  marked  man  of  tba 
age  of  40  years,  or  thereby,  bemg  sworne  aod 
examined,  depons  as  be  shall  answer  to  God, 
as  followes,  That  the  Webster  that  Hves  .ther, 
they  call  him  Andrew  Gullan,  and  be  wis  at 
home  on  Sundays  night,  and  yestenhiyio  the 
fomoon  he  did  see  him,  and  that  John  M'Far- 
line,  in  the  miln,  deans  Millar  ther  told  him, 
that  Rathilet  was  at  the  Webster  of  Balmiri- 
nochs,  on  Friday  last,  the  second  instant,  hot 
he  knowes  not  wher  the  Wobster  is  now,  and 
that  it  was  said  he  went  away  with  the  Ra- 
thilet, that  Fridays  night.  Depons  he  caooot 
wreitt 

Sic  Subtcribiturj        Wm.  Carmkhaell. 

Cieill  Smithy  serritrix  to  John  BaHbar,of 
Kinloch,  of  the  age  of  twentie  yeais,  or  Ibere- 
bv,  being  sworne  and  examined,  depons  as  she 
shall  answer  to  God,  that  she  being  at  Rath- 
let  yesterday,  she  heard  that  her  master  Jofan 
Balfour,  and  Rathilet  was  at  Rathilet  on 
Friday  morning,  but  she  did  not  see  them,  aod 
she  was  at  Rathilet  on  Sotterdays  night,  aod 
nonofthem  was  ther  then,  and  that  aae oast 
lyned  red,  produoet  by  one  of  the  sojora,  pre* 
sently  she  declaires  it  belongs  to  Rathdet.  De- 
pons she  cannot  wreitt. 

Sic  Subscribiturf        Wm.  CarmichaEU.. 

Jannei  Wilton^  serritrix  to  the  said  JUud 
of  JUthilet,  about  35  years  of  age  or  thereby, 
depons  upon  oath,  as  she  ahall  answer  to  Ged, 
that  her  master  was  at  home  on  Frklay  last,  aod 
John  Balfour  of  Kink>ch  was  with  him,  lod 
they  went  away  in  the  efleroooD*  and  ther  was 
some  other  common  persons  with  thenither 
master  did  ryd  away  on  ane  gray  horse,  aod 
John  Balfour  had  ane  bay  horse,  and  soo- 
ther man,  her  master,  hade  ane  ckiaklj'oed 
with  red  cloath,  and  that  she  heard  that  other 
man's  name  was  George  Balfour,  but  kaowei 
not  wher  he  lives.  De^s  she  cannot  vTeitt 
Sic  Subtcr^ituTy       Wm.  Carmichaxix. 

Jannet  Baherage^  serritrix  to  the  laird  of 
Rathilet,  about  30  years  of  age,  or  theiby,  de« 
pons  upon  oath,  as  she  shall  answer  to  God, 
That  her  roaster  was  at  home  at  Rathilet,  n 
Fryda^s  night,  and  John  Balfour  and  anotbcr 
man  with  tbenii  and  that  they  hade  afl  acoiei  to 


Digitized  by 


Google 


Ml] 


STAIX  nUALS,  39  COAKtss  U.  iSiCK—ftr  Trea$OH. 


[84« 


wilt|  piMii  MM  sifotd§i  MM  vM  vyd  ttvmy  od 
Ftfjrdigrca  mglit  toyetto,  Rathilcl  titde  ane 
vilffteip*  OB  his  taMd,  umI  mm  clock  Iviwd 
Kdy  sad  John  Bdioar  boie  ane  cape,  and  the 
other  yoang  man  ane  bonnet,  and  the  coat  pro- 
daoad  be  the  Majors  it  Rathilets  coal.  Depona 
afae  cannot  wmtt. 

Sie  SubicribHur,        Wm.  Carmicbaell. 

Jame*  Kmsuur^  serritor  to  Rathilet,  94  years 
of  age  or  therby,  depons,  hie  master  waa  at 
home  on  Fryday  last,  and  did  ryd  away  at 
aigbt  on  a  grayborse,  and  John  Balfour  his 
brother  in  Uwe,  and  George  Balfour  in  Gils- 
town,  and  another  person  who  was  said  to  be 

,  Andrew  Guilan,  Webster  in  Balminnocb,  his 
master  had  armes  and  pistolls,  for  the  rest  he 
knowea  not  if  they  hade  armes,  being  at  a  dis- 
tance, tbey  did 'ryd  eastward,  toward  KiJmany. 

^  Oppons  he  did  not  see  his  master  since,  nor 
loDioweanot  wher  be  is.  Depous,  he  cannot 
wreit ;  depons  John  Balfonr  was  ryding  on  ane 
bajr  horse,  and  the  Webster  on  ane  whitt  horse, 
which  they  said  belonged  to  George  Balfour, 
and  that  John  Balibui  hade  ane  cafie  on  his 
bead,  all  which  he  depons  to  be  of  veritie  as  he 
shall  answer  to  Ged. 

Sic  Snbicribiturf      Wm.  Carmicbaeix. 

William  Bdvimin,  servitor  to  John  Luurie, 
tenant  in  Kathitet,  of  the  age  of  SO  years  or 
thereby,  Depons  upon  oath  as  he  shafi  answer 
to  God,  that  he  did  see  Rathilet  on  Fry- 
days  njffht  last  ryd  away  on  ane  gray  horse 
wi|h  John  BaHbur  of  Kinloch,  and  other  two 
men  with  them  ryding  on  horses,  the  one  of 
Ifacm  was  called  ane  Wobster,  a  litle  man  with 
'  ane  bonnet,  and  John  Balfour  hade  ane  cape  on 
his  head,  they  hade  swords,  at  least  some  of 
Ihcm,  be  being  at.ane  distance,  and  their  backs 
to  him,  beibr  he  did  see  them  ryding  away 
towards  the  gmiddie,  aboot  two  pair  of  bcrtti  from 
bim.  0epons  he  cannot  wreitt,  and  that  John 
BaHbor  was  on  sue  bay  horse. 

Sie  Smherilniur,        Wm.  Carmichaxll. 

WUliam  TulUm^  serritor  to  Rathilet,  about 
eighteen  vears  or  thereby,  depons  upon  oath 
as  be  shall  anawer  to  God,  that  his  master  was 
at  home  on  Fryday  last,  and  John  Balfour  and 
GeorgeBalfoorinGilstoon,and  Andrew  Goilan 
WobMr  in  Balmirinoch,  and  they  did  ryd 
away  in  the  evening  eastward,  and  they  liad 


all  swords,  and  his  master  aqd  John  15alfbur 
bade  bulsters  on  their  horses,  and  his  master's 
hone  was  gray,  and  John  Balfour  hade  ane 
cape  on  his  h^.  .^    . 

SicSulmcribiiury       Wm.  Carwi^mMll. 

CocPAB,  the  Qth  ^May,  Jniim[  RoHfuon  of 
Donnork,  roarriedjnan  ot  the  age  of  44  years 
orthereb\',  depons  nnpn  oath  as  he  shall  an- 
swer to  God,  that  upon  Satterday  last  the  Sd 
of  May  tnstani,  he  came  from  his  own  house, 
about  ten  hours  in  the  forenoon,  and  canbe  to 
John  Millar's  ho  se  tennent  in  the  Magask, 
iand  went  in  ther  and^htok  ane  pype  of  tobacco, 
smd  one  of  John  lVliUaiHl.serTant8  came  in-  and 
tM  Ant  bis  vaaaner  wedM « jie  takeoy  becaoie 


tbcr  came  a  man  rydingthrowe  the  closie  with 
pistolls  and  sword,  and  then  they  told  the  de- 
ponent that  the  bishop's  coach  was  now  gone 
by,  and  eflerwards  sitting  still  In  the  house  he 
heard  two  shotts,  and  then  went  furth  of  the 
house  and  heard  another  shott,  the  reek*  wherof 
covered  the  coach,  and  that  he  heard  great 
screeckinff  of  ane  woman,  which  made  him  ap- 
prehend if  my  lord  St.  Andrews  was  in  the  coach 
ne  would  be  killed,  and  that  he  did  see  about  nyn 
men  on  horses  that  was  acoessorie  to  the  act ; 
bat  he  knowes  non  of  them,  and  eflerwards 
ther  went  southward  from  the  coach  a  litle, 
and  returned  againe  to  the  coach,  and  then 
went  straight  westward  as  they  catne,  the  de-^ 
poner  being  at  ane  distance  firom  them  aboot 
nklf  a  myle  or  therby. 

SicSulncribitur^     Jambs  Robertsone. 
Wm.  Ca&miciiabix. 

WUliam  Bo^oar,  servit<Hr  to  John  Millar, 
tenent  in  Magask,  married  man,' 58  years  of 
age,  or  thereby,  being  swome  and  esammedy 
depons  upon  oath,  as  be  shall  answer  to  God, 
Ibat  on  Satterddy  last,  the  third  of  hUy  nMtam^ 
betwixt  ten  and  twelve  booni  in  the  day,  h« 
was  in  the  ham  yard  of  Magask,  and  ther  came 
several  persons  ther  ryding  on  bones,  near 
twelve  men,  or  thereby,  and  one  of  tbem  came 
tbrowe  the  dosse  of  Maoaak,  and  he  thongfat. 
tbeybade  been  the  kin|pa  giutfd,  and  he  went 
in  and  told  bis  master  wonhl  be  taken,  and 
they  dkl  ryd  tbrowe  the  land  liaatiiy  toward 
the  East  dyk  of  Magask,  and  did  fefiowe  tbe 
bishop's  coach,  whom  he  did  seie  they  dki  shott 
eiter  the  coach,  and  turned  tbe  coach,  and 
killed  my  kml  St.  Andrewa.  Also  the  deponer 
depons  he  knewe  James  Rusiill  in  Kingskettle, 
was  one  of  them,  and  did  ryd  throws  the  dosse 
of  Magask,  on  ane  browse  horse,  and  George 
Balfour  of  Giktonn  was  ther,  bedid  see  bun 
also,  it  was  ane  brown  and  ane  grey  bone  that 
did  tome  tbe  coach,  and  George  Balfonr  was 
lyding  on  ane  gray  horse,  and  the  penonsdid 
let  ther  cloaks  flie  ttom  themat  Magask  dykas,, 
and  eflerwaid,  when  they  did  the  murder, 
tbey  came  add  took  up  their  cloaks  againe, 
bnt  tbe  deponer  bemg  terrified,  convoyed  him* 
•elf  out  or  the  way  to  tbe  hooae.  Deponsbe 
cannot  wreitt 

Sie  SubtcriUiur^   W.  Carmicbabl. 

The  pannall  David  Hackstoun  of  Rathilet, 
being  interrogat  by  his  miyestia  advocat  in 
order  tobia  own  vindication,  wher  he  was,  tbe 
tyme  the  arch-bishop  was  murdered,  ^and  wher 
he  first  heard  of  tbe  murder,  and  if  he  was  in 
his  sister's  bouse  in  Mortoun,  the  night  he  waa 
sMurched  for,  refuses  to  answer,  but  adheres  to 
his  former  Declinator. 

Efter  leading  and  addocemg  of  the  whilk 
Probation,  tbe  lords  ordained  the  Assyse,  to 
incloae  and  retnme  ther  verdict,  who  accord- 
inglie  removed  akogither  furth  of  the  court 

*<  Smoke.  Jamteson  spells  the  word  in  three 
ways,  Keikt  Reek^  Rek. 
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▼oteduponth^  poyols  an<J  wtMkB  oftbel^^ 
bell  and  probatUMi,  th«y  re-mitareA  %g»iae  in 
courty  and  returned  tber  Verdiok  in 


Ihenuds  kMrds^  whereof  the  Uoertollowes.  "  At 
fidiobuigh  the  SO  of  July  1680.  Theperaou 
•ODfltitut  and  ywonie  assyeera,  ha  the  lonb  of 
hie  migesties  JDSticiarie  to  pan  upon  the  tyiall 
of  J>avid  HackelouiiafRatfaUet,  for  severaU 
homd  and  treaaoaaUe '  cnraMa  particiilariy 
ooBtained  in  his  mdytment,  they  ha  the  plarah- 
lie  of  vaioea  ohoiaed  sir  Patriofc  Tbr^land 
Chanoeliar  and  the  aaid  Mr.  William  Niomdo 
Clerk  to  thaasayae^  and  thereafter  hKntilg 
aideredthe  lybeU  and  oontenta  thereot;  with 
the  depoaitioBa  of  the  wholl  witoesaea  upoo  the 
'  respective  artidea  of  the  lyhdl,  and  beiiig  W- 
lie  aad  ryplie  adwiaed  theranent,  doe  aoaoi- 
mooalie,  and  in  one  Toice,  be  the  mouth  of 
m  PMrick  Threpland,  Cbancelhir,  fiod  the 
panoal,  Dsvid  fiackatmm,  of  IMbiMol,  guilty 
^^amffia  the  wlaiiau,  againat  hia  n  -  ' 
aBthantie,aiwlattheoaaiict  atAyraa 
hia  majeatJaa  ibreea,  aad  the 
i  fev  owneng  the 
I  neationed  m  IbeditUy,  and  thereby  of 
ilseaaoiiable  eaatryfcuig  the  deatmctiaB  of 
lyff,  aallmritie,  and^eniiMDtv 
-^^  "feaaonablie  decliDug  his  Baa* 
and  tie  anthoiitie  of  hia  ma- 
innil,  asd  joalioa  oawt,  aad 
hia  being  ait  and  part  af  that  herrid, 

a*  the  peiaoA  of  the  lata  atch-biabop  of  St. 
AaAwwa,ptiBiatof  aU.SeotlBady  vpea  tl^e  dd 
irifa!f,l«7»yean. 

F.  TiiaBPLMi»,  ChaMffltf.'* 


readbiraftha  wfaflk 
of  aaiyse,  the  Larda  Jaalice  OeMaal, 


jMliea  priTie 
alaaeThttb 


Jaatiaa  CMr;  a»d  CoBumaaieMra  of  Jnali. 
aiaiy  therftr  be  tbe  noiilb  of  Adam  Auld, 
0eiBfalar  af  eoorl,  daeemed  aad  aiHadsed  the 
bidkr  of  ike  aaid  David  Hackataaa,  of  Ba- 
thiist»  to  ba  drawen  upon  ane  haidia  back- 
pawd,  to  the  erooeaf  Bduborgb,  aad  ther  opoa 
IMM  high  aeaflbM,  erected  a  litie  above  the 
«Maoe,  to  have  hia  right  hand  atmck  oif,  and 
after  aome  tyme,  to  have  hia  left  hand  atrock 
(Off,  and  Ikea  to  be  banged  up  and  cot  down 
fdive,  and  hia  bowels  taken  ont,and  his  heart 
$0  be  shown  to  tbe  people,  by  the  hand  of 
<be  hangman,  and  his  heart  and  boweOa  to 
lie  Immt  in  presence  of  tiie  people,  in  ane 
^re  prepared  tor  that  purpose,  upon  the  scaf- 
fold, and  aflerwarda,  to  have  his  head  cut  off, 
find  his  body  devidit  in  four  quarters,  and  iris 
^ead  to  be  affixt  on  the  Nether  Bowe,  and  one 
pf  his  quarters  with  both  his  lianda  to  be  affizt 
IrtSt.  Andrews,  another  onarter  at  Glaagow,  the 
third  at  Leith,  th^  foorth  at  Buml-islaiid,  and 
that  DOB  preaume  to  b^  rooumiog  tor  him,  nor 
he  to  have  ane  ooffin,  and  that  non  he  on  the 
acaffold  with  him,  but  two  bayliea,  four  offi- 
cers, tbe  executioner,  and  hie  8enraDta,and  Ibis 
centeuce  to  be  put  to  ^ecutm 


this  Ikritieftir  d»y  ef  Ma^  i 

thiae  and  fyva  o^dpcfcui  thaaftttMe«yaadarn 


ireaent  ceatmy,  (the.aiffbtiteentb  ceotaiy 
It)  that  any  apeciat  oidcr  en  tbbbeat 
ae  to  be  a  neoeasary  artide  of  the  sib* 
ibr,  aocordug  to  the  oldei 
time  was  left  quite  at  lar]|pe,  to  the ' 
inferior magistvate;  anditappearat 
commonly  this  direction  had  been 


David  Uwtan  of  BatbiUet  was  coa*. 
July  30th,  and  eseoutad  the  SMto 
day  in  a  moat  aavare  maaner."  Ifauqtlia*. 
haU,  118. 

(•  j^igg^  haa  been  (aays  Mr.  Uobm,  laL  S, 
p.  844  of  his  Commentaries),  a  variatioa  af 
practice^  in  the  artide  of  naming  a  time  far 
execution  of  the  Doom.  It  is  only  in  theosona' 
ofthepr  ........ 

ia  meant] 

has  come  to  be  a  neoeasary  i 
tence:  ibr,  aocordmg  to  the  older  style. dw 
to  the  will  of  tbe 
that  not  BB- 
oly  tbis  direction  had  been  earned  dto 
length  or  executing  the  sentence  on  the  T«y 
day  that  it  was  given."  [According  to  a  note 
S(4  Jan.  1024,  in  the  MB.  Abridgement  of  the 
books  of  Adjournal,  the  ordinary  course  was  to 
proceedto  execution  on  the  day  after  the  lea- 
tence.  I  ind  this  entry  in  the  Diary  of  Ro- 
bert Birrdl,  Burgeaa  of  JBdinburgh,  whosouas 
to  have  been  an  exactobaewer  of  inddentiofthif 
nature;  <  The  Qtb  of  Febmar  (1597)  Joboo 
'  Windiezettea,  Johne   Moacraip,   Alenndcr 

<  liowrie,  John  Hallidar,  and  captain  Jasei 

*  Lowria,  all  baqgitt  at  tba  Croase,  for  ooaa* 

*  terfeiting  tals  wreittis,  quilk  was  grate  pitid 

<  to  aie.'  It  aapeaia  Iran  the  book  of  Ai- 
journal,  that  their  aantonoe  bad  boea  fso- 
nounced  that  aama  day.]  '*  This  baf^eaed  m 
the  case  ^f  lady  Glamis,  July  17th  15S7,  cf 
HackatouAof  BathiUet, in  laao*  of  Baillie of 
Jarvieewoodt  in  ia84»  and  Richard  RonboU^ 
in  1685.''  [Sir  Thomaa  Hope^inhis  Miytr 
Ptaciioea»  asSduea  mention  of  an  act  of  coaiei 
in  1604^  againat  the  auddea  execulioaof  sca^ 
tenaei  not  thia  ordinanoa^  if  in  truth  any  sacb 
waa  ever  paoaed,  does  not  a^em  to  have  hsai 
complied  with  in  practice.:  and  indeed  it  oaly 
eiyoma  to  delay  tiU  next  day,  or  longer,  if  dw 
judge  see  cause.  See  Roy^on's  notes,  ad.  f. 
989.}  **  Nay,  by  the  expreaa  appoiatmeat  m 
the  law,  a  niarderer  taken  in  the  tact,  er  raP 
handy  aa  it  is  called,  waa  to  be  tried  aad  oo* 
cnted  by  the  sheriff  within  three  sans ;  and  by 
the  statute  1695,  c  4,  this  predpita^oa  vii 
only  so  tar  corrected,  as  the  time  of  exectilioa 
was  now  left  to  tbe  diseretioB  of  the  judge,  aot 
exceeding  nine  daya  after  aentence.  ^  Tliov 
are,  however,  obvioua  reaaons  in  the  sitaatioB 
of  Scotland,  a  country  so  remote  from  tbestet 
of  mercy,  not  to  mention  other  vcty  powcrm 
considerations,  why  a  more  deftnite  rule  ougat 
to  bepreaeribed  onthia  bead,  and  tbe  uabaff y 
cdnvict  be  allowed  a  longer  interval  bei««s> 
hia  doom  and  execution.  Yetno  profisioa  wtl 
BMMie in thk behalf; befir^ the  llthofGea.1. 
when,  among  other  aalutary  regalationsi 
thrown  into  the  atotnto  of  that  year,  Ibr  dis- 
arming the  Hjghlapda,  it  was  ordered  that  aa 

»  oi*  corporal  pains  should  be  execot^l 
within  leas  Uian  thirty  days  after  ils  date»  « 
proiMiuaced  to  tha  aNrthvvd  of  the  Vv^t  nor 
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itim  lus  B*iae,  fiune,  memoiy  and  honomto 
W  exliKl,  and  Iim  araiM  to  be  riven^  aod  de* 
Isle  fwtli  of  tbe  books  of  amies,  sothat  his  posr 

*^^^^— ^■— I  ■■'■ ■  ■ —  ■  I ^-^i— — »*i^^ii» 

witbib  lass  than  ftvty  dajs,  If  pfenowsoed  to 
tba  ivrlkvani  of  that  rircr.  As  ibr  as  coo* 
tamed  the  inferiqr  oorpoial  pimirtunwnts,  sodi 
as  scoaigjbg  or  inilofy ,  this  umg  (|siay  of  oxe- 
eylmi  was  foiiod  troablespue,  and  a  disooo- 
ngeaseMt  to  the  trial  of  petty  ofiniders.  And 
it  wail  therefore  abridged  by  statute  ad  Geo. 
%  c.  3&.  which  allows  the  infiiodi^  of  any 
^vniflhilMBl  short  of  deatii  or  demembratioD, 
after  die  csphatioD  of  eight  days,  or  of  twehre 
days,  from  tiie  dste  of  the  judgrmeat,  aeeonhng 
as  it  is  pronoanced  to  the  southward,  or  to  the 
■erthwiinlof the  Forth;  sa?iBg  always  the  pri- 
▼iieffe-of  iqpplylag  to  the  judges  of  the  Court  of 
Justadary,  wlio,  or  any  of  them,  mayittay  the 
sxecnticii  of  any  such  sentence  of  an  inferior 
jirige,  for  the  apaoe  of  thirty  daya,  if  there  be 
taBeforsncban  iaterpoaition.'* 

As  to  the  oases  of  murdererstaken  red  kand^ 
Mr.  Hame,  in  another  place,  notices,  **  that 
theenkmnientofthe  period  to  doing  jnstiee 
en  we  onender,  nrom  onesttn  to  three,- sesms 
to  have  been  owbig^  the  crranemis  narva* 
tire  of  the  stotute  1491.  c.  ^6.  which  speaJv 
of*  tbethreafpannaacsntained  intheaoldlaws;" 
whereas,  in  dl  «f'  these,  the  aHowaaee  was  li- 
lioMiedayonly.  Farther, itwanmoirided, 
ndly,  by  atatute  160^,  o.  4,  with  respect 
'  all  Ci^talcrimes  wherein  inferior  orinunal 
rta  weie  kitherlo  vsstrieted,  to  try  and  wl^ 
within  three  nans,  llait  this  tiiae  shall 
ftofuifki  bevestaeledtotlietriBl,and  sentenec 
4aiy,^t  iHt  tD  the  time  of  eKecntion,  whkb  is 
hereby  lea  to  the  discretion  of  the  jud8«,.not 
•aceediag  nine  days  after  seatanoa."  It'op- 
|«afa  Ibna  loidRi^wloD's  nates,  thBt:tho  eooa- 
sisn  wf  paasiagthis  law  wws,  tbata  person  had 
marder  when  in  Uqnar,  and  was 
easned,  and  esEecoted'in  the  same 
joandition.  Boteven  after  that  im- 
yuaiiiiiiil,  there  stilt  remained  this  serioas  ob- 
jection 'fbeside  others  of  some  weight)  to  so 
proBfpitateaform  of  proo^,  that  there  was 
BoanffieieBttiiBe  ibr  applying  to  the  kng  Ibr 
mercy,  nor  eren  to  the  supreme  cfmrt,  for  re- 
fiew  of  tlie  proceedings.  Now  that  exception, 
abba,  w&ob^iated  by  the  statnte  11th  Geo. 
lit  e.  96.  "  Under  these  restrictioas,  therefore, 
(tM^ougbttfaat,  says  Mr.  Hume,  I  oan  aee,  and 
to  Joi%e  by  the  ftce  of  oor  books)  «« this 
TCSt^  of  barbarity  is  still  a  part  of  our  law. 
Bot  It  is^iiicult  toiraagtoe,  how  any  trial  can 
possibly  be  absolfod,  withUie  obsenrance  of 
tfaosefbrins,  which  are  now  esteemed  materiai 
to  justice,  within  so  short  a  period,  as  three 
days  after  the  alanghter.  Probably,  statute 
wvald  belbvo  this  lime  hure  interfered  .to  cot 
off  the  appearance  cFen  trf*  this  rude  priril^pe, 
if  la  trath  it  had  not  been  so  etifeotuaHy  abro- 
|atodby  the  manners  and  aeotirocntaof  later 
iHBeSi  which  have  hindered  any  attempt, 
frnn  heii^made,  towards  the  nsa  of  so- pis* 
"     '»ft0Mne of  trial.'' 


leritie  mff  nerer  be  able  to  hniik  .or  joyse^ 
miy  tends,  haietages,  offices,  titles,  or  digDM«» 
within  this  realmein  tyme  coming,  and  to  havo 
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Footttainball,  under  date  August  15lh,.  16M» 
says,  "  The  Privy  Gouncilare  m8olved,that 
any  who  «re  conoenmed  for  ^othwel  Brides 
Rebeffion,  or  disowning  the  ldi^*s  anthori^sr 
aigr  other  treason,  sh^  bo  allowed  bat  Hbtm 
hoora,  and  shall  be^zecule  that  same  day  the 
sentence  h  pronounced.  The  Fiendi  ^btem 
soBse  each  cnatom. " 

^  Nov.  fM,l«a4.  Tbe<2oaBeilbeing)infiirai« 
ed,  diat  this  day  three  oaffins  were  carried 
down  the  atreet,  far  the^pesaons  wfao.wcrethia 
day  ordered  to  be  execniedlbr  tveaaonable  piW* 
tioes,  and  owning  the  late  treaaoaable  De^ia- 
tioB,  the  council  HBcamoMndad  to  sirWiUian 
Patersoo,tOienquireintorthe  makeraad  painter 
of  them,  fio  very  low  did  theiriteal  against- 
the  snffereiB  creep."    2  WQdrow,.S60. 

Foantaiiihall  ^mentions  the  same  thine: 
^'Nor.  13,  1684.  Three  feUows  sailed  IJK^ 
fiempi^,  and  ■.  ■  ■  : who 


and  apprehended^  as  owners  of  iho»late  Apo* 
k^fetieal  Baohuatien  of  War  Mmstfthe  King^ 
attd  thieateniBgto  ■■■Mt**-  ^Mnfirpnisr  fiibmi, 
(which  was  affiaed  on  the  Stkof  Nofvemberks^ 
OB  linhthgow  market'csossandchureli-dseiv 
aadsuBdiy  other  plaoss,)  werobooagfatinand 
asamined,  and  they  owned  the  omlmits  .nf 
that  acaBdBkm»paper,  anddtdohstin^tdybida 
the  torture  of  the  thnmbikinswithoati^riakiBgv 
till  they  were  taken  oat  of  them,. and  tha* 
they  fJl  down." 

Nov.  94, 1684.  At  Criminai  Qouetf  tbe^three 
fellows  mentioned  anpra,  w.  Watt,  (Skaspl^ 
and  ^^-^^ are  arraiioiod  en  this  gvaittd. 


that  there  being  BOW  ft  dedared  war  bv^  that  ra* 
beUioos  party  in  arau,  aad  who  had  akeady 
asecBted  their  bloody  dedantisnof  war,.lsf 
killing  two  of  the  king's  soUisra,  y«t  tiwpan- 
Bob  refaaed  to  disosm  the  said  paassias  trea« 
sonable,  and  so  were  guilty  of  neatnUitv ;  srhisfc 
was  not  to  be  tolerate  'instatu  belK* :  *A>rtkay 
were  eittier  on  the  king's  ride,  or  fer  theas  fie« 
bels ;  if  on  tho  king's  side,  then  theyoEnifj^lit 
and  OBfht  in  dolr  to  dedase  their  detrntstuM 
and  ahhorrence  or  it ;  if  they  approved  it,  thesi 
they  incurred  the  pain  of  treason ;  and  to 
stand  mdifforent  trinamers  *■  in  hoe  sH^tnbeUi* 
was  impossible,  seeing  those  that  wore  not  fer' 
the  king,  ware  in  such  a  case  against  hisii. 
This  not  disowumg,  (though  a  new  casev]^ 
yet  the  justices,  witbadvicoof  theprivy  cowicil^ 
found  to  be  treason  ;  a^  this  was  not  con* 
demmng  men  fer  luked  opinions :  For,  Imo^ 
They  had  been  tortured,  and  yet  refused  to  die* 
claim  it  Sdo.  They  were  feond  with  these  de» 
clarationsof  war  in  their  podbets.  Stio,  Tfa^ 
were  certified  of  haagmg,  if  they  wooldnot 

S've  a  positive  catsgorioK  answsr ;  bat  if 
eywotridseekatimeto  be  instructed,  4hay 
should  have  it  Some  thought  a  prodaiwalioB 
should  have  preceded,  advertising  them  of  the 
certlficatiott  of  hanging  if  tliey  ^id  not  disown. 
Thus  when  Sempla  saw  he  oouUL  not  avoid 
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ibrikiilt,  ammitted,  and  tiot  all  vnd  amidrie  hia 
heretagfet,  tacks,   steadings,  roumes, 


hanging  by  his  cautions  teigiTersinff,  he  then 
^opanly  owned  and  avowed  the  silid  fiaper  as 
oontaming  nothing  but  what  they  were  hoond 
to.  The  other  two  shifted,  that  itit  was  agree* 
idileto  the  word  of  God,  then  they  were  fbr  it ; 
but  being  urged  to  give  an  instance  where 
€rod*s  WOTd  allowed  n\urder,  tliey  were  si- 
lent; though  they  .might  have  wrested  Moses 
his  kiUine  the  figjrptian,  Phiness  running 
Zimri  and  Cosbi  Uirongh  the  body,  Ehud's 
atabbing  king  Eglon,  &c.  hut  these  were  he- 
fdck  impulses,  expressly  alk>wed  by  God,  and 
Ihey  were  magistrates,  at  least  the  two  first 
'  The  assize  found  them  guilty ;  and  they  were 
condemned  about  three, o'cfock,  and  were  tm- 
nediately -carried  down  to  the  Gallowlee  be- 
tween Lieith  and  Edinburgh,  and  hanged  there 
before  five  at  night.  It  is  strange  to  find  this 
~  obsttnaciP  have  eountenancers  $  Tor  good  black 
cofllns  mlk»wed  them  down  Leith  Wynd,  and 
Women  privily  in  the  night  stole  their  bodies 
IroB  under  the  gibbet,  and  carried  them  to  the 
ante  of  the  GraTfriar's  Church-yard,  with  a 
uesign  to  have  nuried  them  there ;  but  the 
privy  council  ordained  their  corps  to  be  drawn 
tacK  sgain  to  the  Gallowlee,  and  the  wrisbt 
who  Boade  their  coffins,  to  be  imiuired  after 
and  apprehended,  that  he  misht  discover  who 
had  employed  him ;  but  the  magistrates  of 
Edinburgh  commonly  furnish  chests  to  the  poor 
malefiictors.— On  this  occasion  the  93d  act  of 
parliament  1685  was  made.'* 

The  practice  of  ^*  waning  with  the  dead" 
^eems  to  have  been  extensively  adopted  in 
Scottend  in  these  times.  Wodrow,  vol.  9,  p.  48, 
after  relatinpf  the  discomfiture  in  Glasgow,  of 
the  conventiclers,  proceeds,  **  When  i&j  are 
fairly  marched  off,  the  king's  forces  came  out 
of  their  barricadoe.  Great  was  the  inhumanity 
of  the  soldiers  to  the  dead  bodies  left  in  the 
streets.  I  find  some  psjpers  asserting  that 
Claverhouse  and  some  or  the  officers  gtve 
orders  that  none  should  bury  tbem,  but  that 
the  butchers  dogs  should  be  suffered  to  eat 
4hem.  I  can  scarce  prevail  with  myself  to 
4hink  there  were  any  such  orders  given  ;  but 
<t  is  certain  that  the  seven  dead  bodies  lay  upon 
the  street  from  eleven  of  the  dock  till  night 
•csroe  on,  and  the  common  soldiers  would  not 
|Mrmit  them  to  be  carried  into  houses,  yea, 
■actually  hindered  by  force  people  who  were 
Ming  about  this  act  of  humanity  :  yea,  which 
nirther  discovers  their  naughty  barbarity, 
when  in  the  evening  they  were  taken  into 
houses,  and  dressed  up  for  their  burial,  the 
soldiers  came  in  and  turned  the  bodies  out  0f 
their  dead  clothes,  and  went  off  with  the  linens. 

^*  And  when  a  kind  of  connivance  was  ^ven 
to  bory  them,  none  durst  appear  to  do  this  last 
•ffice  out  women  ;  yea,  when  these  were  cavr. 
ryingthem  up  the  street  to  their  burial-place, 
micb  was  the  unparalleled  rudeness  of  the  sol- 
diers, thai  they  attadced  the  women,  cut  the 
iritb  their  swordsy  and  forced 


goods  and  gear,    whalsoncver 
pertaining  to  him,  to  our  soversigne  kird,  to 


away  the  bier-trees  from  them.  Upon  this  the 
vromen  turned  off  some  of  their  own  plsidi, 
folded  them  by  their  lengths,  and  pot  then 
under  the  coffins,  and  went  on  with  them,  till 
the  meroiless  soldiers,  after  they  had  seattned 
those  who  were  not  canying,  csme  aad  tosk 
the  plaids  fnm  them,  and  would  not  saiftr 
them  to  carry  the  coffins  to  their  graves,  so 
they  vrere  set  in  the  Alms-house  near  tbs 
High  Church,  and  I  think  contiBued  there  till 
Mr.  Welsh  and  some  of  their  firiends  in  a  few 
days  came  and  buried  them." 

And  in  another  place  speaking  of  the  oot« 
rageous  crilelties  of  the  soldiery  in  the  ynr 
1685,  be  says,  that  on  May  4th,  "  Peter  Gil- 
lies and  John  Bryce  were  carried  dowa  lo 
Mauchlin,  and,  witn  some  others,  were  en- 
mined  by  lieutenant-general  Drummond,  and 
an  Assize  was  called  of  fifteen  of  the  soldim, 
and  an  Indictment  was  given  them.  May  5d). 
It  may  be,  some  of  my  readers  may  desire  to 
know  the  form  used  in  those  sunmiar  jodielaiy 
courts  ;  and  therefore,  it  being  dMrt,  is  in- 


i  Peter  Gillies,  in  Muirend-side, 
John  Bryce,  in  West  Calder. 

*  You  and  ilk  ane  of  yoq  are  indicted,  that, 
contrary  the  lavrs  both  divine  and  buroaae, 
the  laws  and  practices  of  this  realm,  sod 
several  acts  of  pariianient,  ordaining  an 
humUe  subrntssion,  by  aU  penoniL  to  kmslf 
power  and  authority,  and  an  acknowkog- 
ment  of  their  just  power  and  greatness,  bm 
of  thehr  full  consent  to  the  bws  and  ads  in 
their  jurisdictions,  and  giving  sufficient  do- 
monshratknis  of  their  loyalty,  andadhefeneato 
their  jMrinoe,  as  their  head  and  sovcrciga,  in 
all  things  and  cases,  when  required ;  and  tbo 
opposers  thereof,  and  refusers  to  give  soffi- 
aent  testimonv  of  their  loyalty  m  consea^ 
as  aforesaid,  being  instly  to  be  reputed  om- 
mies,  and  not  friends,  rebeb  and  notsubjeciii 
and,  by  the  same  laws  and  ordinations,  are  la 
be  cut  off  from  other  loyal,  obedient,  tra^ 
conforming  aubjects. 

<  Yet  true  it  is  and  itf* verity,  thatyou,iAt 
mantfost  contempt  of  those  laws,  tboogb 
living  under  agracioos  prince  and  sovereiffBf 
havmg  cast  oflfall  fear  of  God,  duty  and  aile- 
glance  to  the  king,  have  not  only,  contraiy  la 
3ie  word  of  God  ;  and  all  law  and  equi^ 
most  traiterously  and  impiously  shaken  off  aft 
love  and  obedience  to  Idi^y  power  by  • 
long  time  homologating  with  the  principle 
of  those  rebellious  traitors,  and  Uaspbemcrt  of 
God  and  the  king,  joy ning  with  them  in  their 
wicked  courses  add  practices,  wanting  notbiog 
but  an  opportunity  to  murder  and  assasBpals 
his  majesty's  subjects  of  the  contrary  opi- 
nion ;  but  alao  openly  and  avowedly  dwowo- 
mg  the  king  his  just  authority  and  jF^^^ 
Rient,  adhered  to  the  covenant,  owmog  aM 
approvbg  rising  in  arms  againiC  tbt  ki^ 
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ttftimoe  pieriietmUie  with*  hit  hyneas,  itt  pro- 
perties in  tyme^MNnmg,'  which  war  proDUBC^d' 
ibrdooDiw 


**  n^  tfentcnoe,"  sayv  Wodrow,  "  ^ 
fid  with-  great  Bol^mnitV,  and  sevetity^ 
I  he  wad  a  gentiemaii  ,of  g^pod  descent, 
tA  paxtfl^  and  remarkable  piet^,  aod  his 
bedy  temUv  mangied,  and  he  dymff  of  hia 
wounda.  After  his  lianda  were  cat  oil,  which 
heeildufed  with  great  firmnMs  and*  patience, 
he  WIS  drawn  op  to  the  top  of  the  gallows  with 


>  by  him,  and  refuse 
*  to  pny  for  die  king,  whereof,  and  of  the  other 
*'  eriBBea  specified,  you  being  found  gaiky  by 
'  an>a»iae,  jmrandilfc  one  of  you  oi^t  to  te 
^pahiiriied  with  fbHeitiire  of  Kfe,  lands  and 
'  cbeda,  to  the  terror  of  others  who  commit  the 
'Bhehereajfter: 

*  YoQ  are  samnoned  to  compear  before 
'  lieateoaBt  general  DmnuMMid,  commissioBer 
\  ef  JhislieiBiy,  wtthio  the  Tolbooth  or  coart 
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a  imlly,  and^  when  choaked  a  little,  let  dow^ 
anve  within  the  hangmktt's  reach,' Who  obened 
his  breast  with  a  knife,  and  pulfed  ont  his  heart, 
which  mored  npon  the  scaffold.  .  Then  the 
executioner  stnck  his  knife  in  it,  carried'  it 
about  the  stage,  and  shewed  it  to  the  specta- 
tors, cryinff,  '  Here  is  the  heart  of  a  traitoi^/ 
And  then  the  rest  of  the  sentence  was  executed 
affabore.  This  barbarous  procedure  did  very- 
much  diseover  the  malicious  temper  oif  his  per^ 
8ecutors,~and  imbittered  the  apints  of  a  great 
man^.*'    See  the  Account  of  the  Bxeculion  of 

HbrrisoD,  vo|.  5,  p.  1237. 

— i — ....      ■       ...   .  1. 

^  place  of  Mauchlin,  this  fifth  of  May,  to  an- 
'  *  swer  to  your  indictment.' 

"  We  may  hie  sure  such  an  assize  would 
bring  them  m  guilty,  and  they  are  sentenced' 
to  be  hanged  at  the  town  end  of  Mauchlin, 
Mfl^'lSth,  which  was  done  accordingly.  No 
comns  were  allowed  them,  nor  dead  clothes ; 
but  tlie  soldiers  and  two  countrymen  made  an  ' 
hole  in  the  earth  near  by,  and  cast  them  all  ' 
together  in  it."     2  Wodrow,  504. 


317.   Trial  of  Donald  Caegill,  Walter  Smith,  James  Boig, 
William  Thompson,  and  William  Coothill,  for  Treason;* 
33  Charles  II.  a.  d.  1681.     [Now  first  printed  from  the  Re* 
cords  of  Justiciary  in  Edinburgh.] 

Ctmu  Jdsticuru,  S.  D.  N.  Rests  tenta  in 
PrsBtorio  Burgi  de  Edinburgn,  rigesimo 
aesto  die  meosia  Julii  1681,  per  Nobilem 
el  Potentem  Comitem  Guliennum  Couii- 
tem  Q'ueen^rryy  J^usticiariam  Genera-v 
fern  et  bonorabilea  viroa,  Ritchardam  JMTait- 
laadde  ^dddop,  Justiciarie  Clericum,  Ro- 
bertam  D^Mninum  de  Nairp,Dominos  Jaco- 
bumrFottlis  de  Colintonn,  Dartdem  Balfour 
die  Forvet,  Davidem  Falconer  de  Newton,  et 
Rogerum  Hoge  de  Harcauss,  Comiasiona- 
rioa  Jttsticiaiiee  dicti  S.  D.  N.  Regis. 

Coria  legitime  affirmata. 

Tntran 

Mr.  Dom/i/ Corgi//,*  preacher* 
Mr.  Walter  Smithy  preach^. 

I  ■  ■    '^         ■  -I  —  *• 

*  **  A  fltranse  apiritof  fbry  bad  broke  loose 
ofr  aoae  of  thtf  Presby  teriaiis,  called  CargiUites 
fimik  one  Cargitt  that  had  been  one  of  the  mi- 
BiMeiv  of  Glaseow  in  theforaier  timest  and. 
WB9  fbtakvety  fittle  oonaidered,  but  now  -wag 
maA  ibllovnedy  t^the  great  reproach  of  the  na- 
TheaeheM  that  tile  hing  hfld  lost  the 


riglil  of  the  erown  by  his  breakmg  the  Cotre- 
iMUly  ^bioh  be  had  sworn  at  hiscoronation : 
aa  they  said,  he  was  Iheir  kfaig  no  more :  and 
bv  ft  forma)  dedafation  they  renonnoed  all 
aUmbnoeta  bias,  wl^h  a  party  of  them  affiled 
to  the  cross  of -Dunfceis,  a  town  near  the  west 
.  Tfaegiiardstelliipooapar^oftbem, 
Aejf  round  in.  aitti)  irhevvCamflnm, 

YOL.X. 


Mr.  Jafnn  Boigle^  [bereafter  in  this  Record, 
denominated  Boig,  which  appears  to  hare  been ' 
his  proper  name.]  preacher. 

Ji^lliam  Thomstm,  servant  in  Fresk. 

William  Coothiily  seaman  in  BorrostuQnes^ . 
and  prisoner. 

Ye  are  indyted  and  accussed.  That  wher 
notwithstanding  irom  the  law  of  God,  the  law* . 
of  nations,  and  the  municipal  law  of  this  king-  . 
dome,  and  the  allegeance  of  the  subjects  there*  * 
of,  ther  lye  great  obligations  upon  them,  an4 
you,  to  maintain  and  defend  the  royall  and  so- 
vereigne  power,  and  authoritie  of  the  king'a-. 
majestic ;  and  be  the  common  lawe,  the  law  of 
nations,  and  act  of  |)ariiament  of  this  kingdome,, 
and  constant  practique  thereoif,  the  rysdng  of; 
his  majesties  subjects,  or  afiy  number  of  them. 


one  of  their  (Virions  teachers  (fhmi  whom  they 
were  also  called  Cameronians)  was  killed : 
hot  HackstoB,  that  was  one  of  the  archbishop's 
murderers,  atxl  Carfiill  were  taken.  [CruOk-* 
shai^ obserres,  that  bishop- Bnrnet  was  misin'» 
formed  in  saying  that  Mr.  Cargill  was  taken 
here.]  Hackston,  when  biotight  before  the' 
comibil  would  not  own  their  authority,  nor' 
m^e  any  answer  to  their  questions.  U<S  was 
so  low  by  reason  of  his  wounds,  that  it  was 
thought  be  would  die  in  the  question  if  tor- 
tm^:  so  he  was  in  a  rery  summary  way 
condemned  to  hate  both  his  bands  cut 'off,  and' 
then  toi)6  hMiged.  All  this  he  suffered  with 
aeoailaMytbataiDiteedallfMple:  beseeined* 
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tbe  joyiiiDg  and  uteinbleing[  togither  io  armet, 
wttnout,  and  contraar  to  )m  nu^esties  royall 
oomraand,  warrand,  and  autbontie,  and  tbe 
abaitlng,  assistingr,  recepting,  ioteroomoning, 


and  keepin|f  oorreBpondcme  with  tncb  vMk, 
and  supplieing  of  them  with  levies  of  moi, 
hone,  monej^,  armes,  and  fomiehiiig  tbta 
with  meat,  drink,  powder,  ball,  are  mosthor- 


to  be  all  the  while  aa  in  an  entliiisiaslical  rap- 
tare,  and  insensible  of  what  was  done  to  him. 
l¥hen  his  hands  were  cut  off^  he  asked,  like 
one  unconcerned,  if  his  teet  must  be  cut  off 
likewise :  and  be  had  so  strong  a  heart,  that 
notwithstanduig[  all  the  loss  <S'  blood  by  bis 
f^ottnds,  and  Uie  cutting  off  bis  hands,  yet 
when  he  was  banged  up,  and  his  .heart  cut 
out,  it  continued  io  palpitate  some  time  after 
it  was  on  the  banffman's  knife,  as  some  eye- 
witnesses assured  me.  Cargill,  and  many 
others  of  that  road  sect,  both  men  and  women, 
suffered  with  an  obstinacy  that  was  so  parti- 
cular, that  thougb  the  duke  sent  the  oner  of 
pardon  to  them  on  tbe  scaffold,  if  they  would 
only  say  God  bless  the  king,  it  was  refused 
with  great  neglect:  one  of  them,  a  woman, 
•aid  very  calmly,  she  was  sure  God  would  not 
bless  him,  and  that  therefore  she  woold  not 
take  God's  name  in  vain :  another  said  mtwe 
•tfUenl  V,  thai  she  would  not  worship  that  idol, 
nor  acknowledge  any  other  king  but  Christ : 
and  so  both  were  handed.  About  fifte«ai  or 
•ixteen  died  under  this  oelusion,  which  seemed 
to  be  a  sort  of  madness :  for  they  never  at- 
tempted any  thing  against  any  person ;  only 
they  seemed  gUd  to  suffer  for  their  opinions. 
The  Duke  stopt  that  prosecution,  and  appointed 
them  to  he  put  in  a  bouse  of  correction,  and  to 
be  kept  at  hard  labour."    i  Burnet,  511. 

Of  this  mitigatory  interposition  by  the  Duke, 
Mr.  Laing  intimates  a  doubt:  *'  No  example," 
says  be,  "  of  the  fact  exists :  on  the  contrary, 
executions  for  private  opinion  continued  to 
multiply  during  his  whole  administration  and 
rdgn.  It  is  asserted,  too,  by  the  same  author, 
that  tbe  Duke  indulged,  without  emotiofk,  in 
contemplating  the  torture  of  State  Prisoners  as 
a  curious  experiment,  while  other  counsellors 
recoiled  from  the  scene ;  and  on  one  occasion, 
it  is  certain,  that  he  assisted,  from  choice,  when 
KpreuU  (see  tlie  Case  in  this  Volume,  p.  735), 
#  was  twice  exposed  to  the  question  almost  with- 
out intermission."  Hist.  vol.  4,  p.  111.  See 
also  a  subsequent  Note  to  this  Case. 

Wodrow,  Book 3,  chap.  5,  sec.  4,  says: 
**  Upon  tbe  last  year  [1680]  I  gave  some 
aeeount  of  tbe  condemnation  and  execu- 
tion of  severalf  of  Mr.  Cameron  and  Mr.  Car- 
ffU^S  followers,  for  disowning  of  the  king,  and 
Aearing  tbem  at  Field-eonventicles;  anil  upon 
tbis  section  I  shall  put  tbgetber  the  aooponts  of 
near  twenty  more,  with  Mr.  Cargil  himself, 
who  suflSared  this  year,  just  in  tbe  iwder  of  ttme 
tbey  fell  out. 
.  **  And  wben .  entering  upon  this  melancholy 
•ttltject,  J  cannot  but  reoret  the  cunning  and 
unpijBcedeuisd  severity  of  the  persecutors,  with 
#great  i^any  of  these  people  who  came  be- 
fi^retbem.  It  is  eertaia,  tqe  managers  bad 
■Borp  ^  saj  in  Mr0wn  defeooe  aa  to  tbe  treat- 


ment of  these  now  under  ther  hand,  than  ia 
many  processes  before  and.  after  this,  wbca 
persons  were  taken  in  actual  resistance,  opoa 
the  back  of  a  kind  of  dedaration  of  war  sgsinSk 
the  king ;  then  tbe  prelates  and  persmton 
triumph<«i  in  the  necessity  and  justice  of  cn^ 
ting  them  off,  and  yet  it  was  but  a  very  few 
who  were  thus  taken,  two  or  three  at  Airs-iasss, 
who  were  attacked,  and  obliged  to  deftad 
themselves ;  but  the  greatest  part  who  soffand 
now  were  such  who  were  discovered  by  their 
bribed  informers,  and  alledged  to  have  oeea  st 
6eld-meetings ;  and  when  brought  before  them 
at  Edinburgh,  a  confession  was  extorted  by 
boots  and  thumbkins  from  some  of  them,  aoa 
the  rest,  when  brought  before  the  jostiosry. 
council,  or  committees  of  it,  wereensnsred 
by  captious  questions,  upon  sul^ects  oommoi 
people  could  not  be  supposed  to  nndentand  $ 
and  upon  their  answers  tney  were  condemned 
and  executed. 

<<  True  it  is,  they  did  disown  the  kiiur'sta- 
thority,  wherein  I  have  already  decmMdts 
vindicate  them  :  but  tbe  reader  who  may  bes 
stranger  to  those  times,  would  know,  tost  by 
owning  the  authority,  the  poor  people  onder- 
stood  a  virtual  approbation  of  all  that  was  doot 
by  tbe  king  since  his  restoration,  tbe  resdad- 
ing  of  the  excellent  laws  and  constitotioD  wt 
once  enjoyed*  in  Scotland,  and  the  severities 
against,  and  tbe  persecution  of  the  people  sf 
God  following  thereupon.  And  this  was  io tbs 
poor  country  women  and  men  now  pot  todessb, 
a  matter  of  opinion  and  conscience  raisiofbrniei 
indeed  by  tne  unwarrantable  ^ressioos  d 
some  who  were  soured  by  the  riipdity  of  tbs 
times,' and,  it  may  be.  likewise  by  some  on- 
guarded  expressions  they  might  bare  heard  it 
some  sermons  in  the  fields  since  Bothwel ;  but 
then  it  is  certain,  this  was  such  a  misinfoms- 
tion  and  ignorance  effects,  as  they  could  sc^kros 
ever  be  brought  from  under ;  and  indeed,  es« 
cent  in  an  instance  or  two,  no  care  was  taken  ts 
inform  them,  but  they  were  hurried  from  the 
ebuncil  to  the  justiciary,  from  tbem  to  the  pri- 
son, and  in  a  few  boors  into  etemi^. 

«<Mean  while  the^vemment  cooMbeis 
no,  manner  of  hazard  from  a  bandfol  of  thoie 

Cle,  and  if  any  thing  of  this  nature  eodd 
1  dirtnbaiioe,  it  was  the  barbarous  eitrS' 
metieathev  ran  to  with  such  of  tbem  as  fell 
into  their  bands:  bnt  it  was  easy  to  have  sa- 
curad  the  peace  against  ten  tiroes  their  nomber, 
by  gentler  mediods,  than  butchering  so  saay 
scores  of  otherwise  serbaslmd  retigwospo^ 
sons;  this  with  many  other  unacoooDtaUs 
measures,  now  taken,  did  very  mnch  letfoi 
tbe  long,  sully  his  rogn,  and  made  tbe  adroi* 
nistrBtion  burdensome  and  grievoos  to  maUi- 
todes  of  bis  best  subjects.  , 

''Sometimes  indeed  tbe  cenndl  in  tbeirgsod 
moad,  wmM  oiar  tbt  oauBlry  p«ylelbtf' 
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Tidf  hynoiMi  and  abemiiMblecryiiMi  of  rebel- 
Immb,  treeeoD,  cad  leee  maieitie,  and  ave  puoi^h- 
aUe  with  fbr&olture  of  lyff,  bndfl,  heretara, 
and  escheat  of  ther  morables,  and  hy  the  first 

liie,'  u|mi  acknowiedipmeDts  and  declarations, 
which  at  first  view  seem  weiy  low  and  reason- 
ahle ;  but  if  Darrowly  coosiirered,  these  were 
importable  by  the  people  to  whom  they  were 
iDMe,  ID  their  present  drcumstanoes,  and  under 
the  uptaking  of  matters  which  they  had :  and 
I  must  observe,  that  it  was  only  te  the  warmer 
and  more  ignorant  sort  such  onTers  were  made, 
probably  under  the  prospect  they  would  not  be 
aoeepled,'  ^ce  the  sense  the  people  took  the 
manaffers  proposal  in,  did  import  a  receding 
from  beanng  witness  against  the  e?il  of  the 
times ;  vea,  most  of  them  did  tbink  the  aocep- 
tinff  of  the  managers  proposals  included  an  ap- 
prmtioB  of  what  they  had  been,  and  were  at 
present  doinff.  In  short,  the  cruelty  the  sof- 
Nrara  remarked  in  one  process  afWr  another, 
and  the  whole  conduct  of  this  time,  and  the 
auhdoleDt  fetches  and  cunning  used  to  carry 
them  off  their  feet,  made  them  jealous  of  every 
thing  proposed;  and  their  warm  zeal  lor,  and  love 
to  £e  troth,  the  small  prospect  they  had  of  any 
end  to  their  daily  snares  and  troubles,  together 
with  a  generous  kind  of  tediam  vita^  in  such  a 
'  widced  age  as  this,  did  prevail  with  them  to 
stand  out.  And  all  these  some  way  heightened 
the  wickedness  of  the  managers,  in  putting 
them  to  deaths  of  which  I  come  now  to  give 
some  account. 

**  The  instance  of  the  trial  and  execution  of 
two  poor  women,  with  which  this  year  begins, 
ii  a  naming  proof  of  the  iniouity  ot  tbis  period. 
Upottthe  17th  of  January,  I  find  Isobel  Alison, 
a  yoong  unmarried  woman,  who  lived  in  Perth, 
and  Marian  Harvey,  a  servsnt  maiil  in  Borrow- 


,  where  sometimes  Mr,  Car^l  haunts 
ad,  staged  for  their  lives  before  the  justiciary. 
Thia  is  an  evidence  of  what  was  just  now  said. 
What  haaBard  could  the  government  be  under 
from  two  aooh  persons,  against  whom  nothing 
could  be  adduced  but  their  opinions,  which  they 
had  taken  op  from  the  severities  of  the  clergy 
at  Pectb,  as  the  first  owned,  and  the  violence  of 
thosoUiers?  Their  private  sentiments,  i  am 
perswaded^  could  have  a  very  small  influence, 
and  would  scarce  ever  have  been  noticed,  had 
not  the  aeverity  of  the  manasren  brought  them 
npoa  the  stage,  evidently  to  meir  own  repreach 

SM  fhftfUf, 

*<  Their  interrogatories  and  speeches  are 
printed  in  the  Ck>ad  of  Witnesses,  and  1  shall 
give  a  hint  of  their  trial  befoite  the  criminal 
cavfft,  from,  the  reoords,  if  once  I  had  noticed 
a  lew  things  coatoBnuBf  them  and  their  treat- 
» council. 


"  Isobd  Alison  lived  very  privately  in  the 
town  of  Perth,  and  was  of  asoberaadreligious 
csmasatien:  she'had  now  and  then  heard 
Mr.  Caml preach  mthe  fields, and  some  few 
ethers  before  Bethwel,  but  not  very  often,  field- 
esovenlidaB  net  being  eammonm  that  ooontry. 
¥pott  hir  MMoafaaity  at  Perth,  jhmI  speak- 


act  18  parGabient,  kmg  James  6,  the  estates  of 
pariiamcAt  fiuthfullie  promise, -perpetvaUie  to 
obey,  Boantahie,  and  defend  the  pnerMwIfve 
royall,  of  his  sacred  majestie,  his  aires  am  tnot- 


promises, 
nertooonf 


it^  agabst  the  severity  used  upKm  some  re* 
ligious  people  there,  she  was  seised,  and  no^ 
thing  else  could  be  bud  to  her  charge,  till  she 
was  brought  before  someofili^  magistrates, 
and  in  her  simplicity  vokiflitarilr  contest  co«i- 
verse  with  some  who  had  been  iwdared  rebels; 
When  tbe  managers  are  inihrmed  of  this  a 
party  of  soMiers  seiae  her,  living  peaceably  in 
nor  chamber  at  Perth,  and  carry  her  into 
Edinburgh.  When  she  is  brought  before  the 
council,  tbe  interrogatories  were  mvidions  and  . 
ensnaring,  and  knowing  they  had  no  probation 
but  fimn  what  was  eticite  firom  her,  they 
essayed  sometimes  by  cooimendations  and 
and  sometimes  by  threats,  to  bring 
to  confess  she  had  conversed  wKh  Rathilet, 
Balfour,  and  the  two  Hendersons,  sakl  to  be 
concerned  in  the  primate's  death ;  and  whoa 
some  very  trivial  tilings  were  owned  by  her; 
they  jested  her,  and  acted  the  bufibon  rather 
than  privy,  oounsdlers,  as  may  be  seen  in  their 
interrogatories. 

'*  Marian  Harvey  was  taken  up  in  the  road, 
when  going  to  some  sermon  or  other,^and  waa 
soon  ensnared  by  the  questions  put*  to  her. 
8he  was  scarce  twenty  years  when  brought 
into  Edinburgh,  and  sisted  before  the  coaociL 
They  had  nothing  to  lay  to  her  charge  hoi 
what  she  owned,  to  wit,  her  bemg  at  field  con- 
venticles. When  interrogate  as  to  Sanquhar 
declaration,  and  the  Queensferry  paper,  aha 
knew  nothing  about  fhem,  but  beuig  read  to  her, 
to  ensnare  her,  she  said  she  owned  them,  be- 
oause  she  thought  them  agreeable  to  the  acrip- 
tnres.  Some  of  tbe  counsellers  told  her,  A 
rock,  a  cod,  and  bobbins,  would  set  her  better 
than  these  debates,  and  yet  they  cast  ibom  up 
to  her,  and  murder  her  upon  them:  apdby 
the  wav  it  may  be  noticed,  that  the  bishopa 
were  the  great  pruposers  of  qoestioas  to  these 
poor  people,  which  helped  to  ejouiperate  them, 
especially  when  uiged  to  give  them  their 
titles,  they  k>oking  on  them  as  at  bottom  of  all 
their  persfcution. 

<<  AiW  they  were  examined  before  the  oonn- 
ctl,  they  are  brought  beforethe  criminal  court 
This  was  the  constant  practice  at  this  time,  the 
one  day  to  bring  such  aa  foil  into  their  hand 
before  the  council,  'Ond  there  engage  tfasm 
by  captious  questions  into  a  confoasion  of  am* 
tutory  crimes,  and  next  day  to  pannal  them 
before  the  justiciary,  where,*  if  they  were 
silent,  they  were  asked  if  they  would  quit  tbe 
testimony  they  had  given  yesterday.  Both  of 
theid  were  indicted  for  hearing  at  field-conveB> 
tides,  harbouring  Messrs.  Cargil,  Cameroi^ 
Douglas,  and  Welah*  for  owning  Rughmd  and 
Sanquhar  declarations,  Queenaferry  oovenant, 
and  treasonable  opinions.  For  probatioii, 
their  oonfossion  before  the  council  is  addnoed. 
Ifobel  Aliaon,  being  interrogate  on  several 
heads  bsfon  the  aasiie,  answered,,  she  waa 
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.with  Iber  livce,  buH&,  and  mib,  iadl  be  Ibe 
ly  A  «a  of  ibe  :6rft  Mwion  of  bMi.iiwMBtie'«  4«t 
iNMrUafldeDL:  it  is  deoUnrad  that  it  th*!!  baliigh 

»at  ^Miged  to  gnawer,  for  she  did  QptJook 
apoa  Ibem  as  ji&dgnes,  declined  tber  auloo- 
yitgr,  and  ibe  king't;  by  wbom  tbey  8«t  tbei«, 
lecause  tbey  carry  tbeaword  against  tbeJUonL 
In  their  ioterrogatories  they  oame  .and  go, 
Mil  act  like  .per«oiui  tbintiDg  after  blood,  who 
resolves  be  shall  be  gailty.  Kbeomied  converse 
prith  one  they  alledgsd  was  at  the  printate's 
murder,  she  owned  me  Sanquhar  declaration, 
Md  bond  of  oooabiQation  9fike  of  last  year, 
iwd  Qneensferry  eorensn^  when  read  to  her, 
localise,  she  said,  ahe  saw  nothing  in  them 

afain^t  the  Bible,  sod  refused  to  sign.  Mfurian 
arvey,  before  the  justiciary,  owns  the  fourth 
article  of  the.Queensferry  paper,  disowns  the 
Jung's  anthortty,  abides  by  the  fianqubar  De- 
nlanitioo,  says,  it  was  lamul  to  Jul!  the  ai:ch- 
Msbop  of  St.  Andrews,  when  the  liosd  aised 
MP  instrumenti  for  ihat  effioet,  adding,  he  was 
as  miserable  and  peijured  a  wretch  as  ever  be- 
layed, the. ohiireh  ;  blesses  God  she  heard  ser- 
mons in  the  fields,  and  approves  of  Mr.  Car* 
gil's  exoosbnniaication.  She  refuses,  to  sign 
iwhat  she  had  said,  and  protests  ibey  bad  no- 
thing, tolay  to  her  charge,  but  her  opinion, 
and  owning  Glirist  and  .his  persecuted  truths. 
.  <'  When  tbe  assise  was  sworn,  it  was  ob- 
served that  some  of  them  trembled  and  would 
not  swear,  this  process  agninst  two  women 
being  every  way  extraordinary :  however  they 
got  as  many  as  served  their  porpose.  Tm 
|wo  4X>nfiBssions,  as  writ  by  the  clerk,  were 
lead  to  tbe  inquest,  and,  in  a  discourse  to  them, 
the  advocate  aggravated  every  particular,  and 
endeavoured  to  prove  them  guilty  of  treaaoa. 
Some  of  the  assize  urged  there  was  no  fact 
nroven  agamst  them,  and  they  had  not  sig^ned 
Ibeir  coiSessions.  The  advocate  answered, 
what  ibey  bad  said  wss  treason,  and  cbaiged 
them  to  act  according  to  law,  otlierwise  he 
)mew  what  to  do.  Tne  assize  find.them  both 
guilty  of  treason  by  their  own  confession.  The 
pronounctag  their  doom  is  .delayed  till  January 
21,  when  they  are  both  sentenced  to  ^  hanged 
in  the  Grass^market  upon  the  26th  instant. 
.  <*  I  find  the  council  allow  Presbyterian  mi- 
nisters  to  converse  with  these  two  women ; 
bnttbis  was  only  a  feint  to  rub  off  the  odium 
of  this  affair,  the  council  did  not  so  till  a^r 
the  seutence  was  past,  they  could  have  no 
jnospt^  of  any  great  benent  to  the  women 
who  did  not  desire  this  conversation,  the  roi- 
niBters  urere  unsavoury  to  them  because  sent 
by  tbe  ecu  noil,  and  r<3nsoiung  could  have  but 
▼ery  little  influence  in  their  circnrostancesy'and 
ypon  subjects  aliove  their  capacity. 

"  These  two  young  women  wtere  executed 
imonthe/26tb,  aoconling  to  their  sentence. 
Tne  Cloufl  of  Witnesses^  narra<<»  a  passage, 
winch,  if  It  bevoudied,  gives  an  odd  idea  of' 
bishop  Fateraon,  and  is  n«t  dissgreeable  to  the 
opimon.noia  few  had  of  him  at  this  time,  as  a 


nombar  of  thflm»  moie  or  kme,  apoa  my 
gsound  m>  prslettt  whataaver,  4o  tyse,  srcm* 
tinoe in asmes,  tomakepeaeeeriiaie,sraBy 

manofatightamlpcofrQetoBiper.  Jaitvhia 
thejr  were{ 
probably 
malefactors 
bishop  oamei 

vou  would  nevei*  hear  a  cniale,  now  irott  ibril 
bear  one  pmy  before  yon  die,  and  oiwred  om 
who  was  atlnding  to  pray.  The  poorvsMa 
thus  jested  upon,  could  not  retire,  and  theom 
said  to  tbe  other.  Come,  let  os  sing  thstaid 
Psahn,  which  they  did,  and  soon  drawaed  lbs 
bishop's  curate,  employed  esther  in  jest,  wl» 
▼ex  these  poor  |>eople.  I  am  informed  thiy 
were  executed  with  some  three  or  foarwichBi 
women  guilty  of  mordedog  their  ova  cUU 
dren,  and  other  vilbmiea,  which  was  my 
giievons  to  these  two.  One  of  the  epwml 
ministers  of  the  town,  who  waited  tqna  ibs 
others  on  the  scaffold,  railed  bittedy  npSB  Ihw 
sufferers,  and  assured  them  they  wcce  ia  tbi 
road  to  danmation,  while  he,  witbeotaaysn* 
dence  of  peniteooe,  was  eending  the  stbv 
wicked  wretches  straight  to  Heaven :  bowevw 
Isobel  Alison  and  'Marian  fiacsey  wars  art 
eonamoved,  but  sang  somesmtafale  EnbBSsd 
the  soafibki,  and  prayedy  and  died  with  OMob 
composiue  and  joy. 

**  JnMarph  Imeetwithanew  process  a|^ 
some  more  of  the  people  who  adhered  la  Mr, 
Cargih  I  need  only  give  a  fow  bints  froai 
the  records,  the  coarse  now  Ftth  all  of  l3btim 
being  much  the  same.  Upon  tbe  tad!  flf 
March,  John  Murray  of  fionrostoanaen,  k 
indicted  of  treason  in  common  form.  Tbe  ad- 
vocate now  gives  himself  no  further  troalriii 
than  to  adduce  the  confosaiooB  madebytee 
persons  when  examined  btfore  the  cooocil,  is 
presence  of  die  justiciary  and  assize,  wboe 
tbey  Are  examin«l  I 
the  confessions  are 
who  bnog  them  in.  guilty  by  tnew 
fession,  and  so  they  are  senteimed.  In 
Murray's  case,  he  had  oonfest  he  was  st  die 
conventicle  at  Torwood  with  arms;  sad  ia- 
deed  Mr.  Caiffil'sfollowere  being  daily  buolai 
for,  were  obliged  to  carry  arms  with  tbaa 
wherever  they  wenC^  for  their  own  dafesoa 
When  he  is  intenogat^  if  be  owns  tbekis^ 
authority,  he  answers,  he  owns  all  that  islf«n 
God,  and  to  be  owned,  and  adds,  thst  abile 
the  Jung  observed  the  covenant,  his  wss  fom 
God,  but  since  he  has  broke  that,  be  kaoei 
not  what  to  say.  As  to  the  acchbisbop's  fssr- 
der,  he  says,  if  they  wem  sent  of  God  to  ot- 
cute  judgment  on  him,  he  waH  not  jo^ 
them  nor  their  aetioos.  He  judicial^  aM 
bio  confesaion.  but  refuses  io  sion  it    W 


id  upon  them,  and  sonetiMi 

re  only  read  to  tbe  iaqoirti 

in  guilty  by  their  own  enh 


bio  confession, 

having  a  nrinted  copy  of  4be  <ilueenslsay  «•* 
venant  and  Sanquhar  dedamtion,  giwn  lun  It 
consider  on,  afler  «mie  dayahe  swastbem. 
<(  The  same  day  €hrist«^  MiUar,  waamr 
Gacgowwck,  is  iodic^  as  above:  his  ««H 
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still  heiloM  naw)  wkh  m  assise  of  error.  Ibey 
bring  botb  in  guilty  by  tkmr  own  confession ; 
snd  tbe  court  sendees  botk  to  l»e  banged  in 
tbe  Oraas-marketapon  the  lllh  instant. 

««  Upon  tbe  8tb  of  Maivb,  Wiliiani  Ooogar 
in  Bonowstonnnessy  and  Aobert  Sangster  a 
Sliriingabire   man,    9re_  indicted,   as  above, 


the  juaticiaiy.    Tbe  probation  is  tbeir 
The&rst     " 


1  acknowMflts  be  was  at 

fielfewel-Mdgp,  and  refuses  to  ttdiethe  bond  ; 
that  he  was  at  Tor-wood,  and  owns  Mr.  Car- 

g'sexcooiniiiqicatioo,  and  says,  he  tfaialcs  it 
viU  tokiUtbe  king's  seF?ants,  because  Aey 
are  enemiea  to  Christ ;  owosthefiaQfabarand 
Queanafeiry  papers ;  and  mfiises  to  sign. 
Robert  Sangater  owns  Bothwtd  rising,  and 
Tor- wood  eoBeommttnicatioQ,  asiawfal,  disowns 
tbe  king's  authority,  says,  it  is  lawful  to  kiH 
bim  aiM  tbe  jodses,  in  as  far  as  they  are 
against  <3od,  anjT  adds,  be  tbiidcs  they  are 
Ckid's  enemies.  He  Fefuses  to  sign.  The 
assiase  bring  iabotb  gnih^r*  and  they  are  sen- 
tenced %o  be  banged  at  the  grass-market,,  ^e 
Ittb  instant. 

^  John  Mucrur,  .June  t,  is  teconmended  by 
tbe  eibqnctl  to  the  king's  elemency,  as  being 
vather  misled  than  malidoas.  The  other  three 
were  ezecc^.  William  Googar  bad  a  short 
puier  in  his  biUe,  which  he  designed  to  have 
detaTered  as  his  speech  to  the  speotators ; 
whether  it  be  that  which  is  printed,  and  goes 
under  his  name,  i  know  not ;  for  I  find  it  re- 
maritcd  at  this  time^  that  Gib  and  bis  tbUowera, 
fanth  put  some  wdi-meaning  prisoners  to 
beig-bts  they  would  net  otherwise  have  gone 
-  to,  and  oon*upted  and  made  additions  to  papers 
wbicb  went  under  their  name.  Tliis  paper^  it 
seems,  fell  into  tbe  hands  of  some  of  the  sol- 
diers at  the  ladder-ibot,  and  enraged  them,  and 
made  them  treat  bim  very  harsfady.  They 
tied  bis  bands  v^y  strait  before  he  went  up 
the  Mder,  and  wbuen  gone  up,  and  beginning 
to  speak,  the  drums  were  ruffled,  and  be  was 
turned  off  tbe  ladder,  without  time  so  much  as 
to  pray :  such  was  their  barbarity  upon  tbe 
kast  provocation. 

*^  Another  process  is  intented  before  the  jus- 
ticiary, July  11,  aj^nst  three  country  people 
in  Fite,  Adam  Philip,  LavtTence  Hay  a  wea- 
ver, and  Andrew  Pittillocb  land-laboorer. 
There  was  no  aet  of  rebellion,  nor  field-con^ 
veiitiales  sMedged  against  them.  These  three 
JmmI  joyned  in  a  sodety  for  prayer  and  con- 
leieMa  in  Fifo^  when  they  had  not  Ae  gospel 
mmdtuA  to  them  by  any  they  eoufd  hear. 
Their  «ocie^,  in  Jum  tast,  had  agfead  to, 


f8M 

iiedgBBnse4ischaigiad  upon  any  pfttiat  what- 
esever,  to  attempt  any  of  these  ^ings,  nnder 
Ifae  pain  of  treason,  «ad  be  tbe^eyiolfaaetof  the 
firat  session  of  bis  ro^festie'p  Hist  parliament  | 


ireatw  ec  leagues  with  lawngne  yrineei»  or 
est«te%  .or  ainooffst  lhen»seUes,  wttfaeut  bis 
majtsKc's  speeiaU  aiuthoritie  and  approbation, 
ftiat  integponed  thereto  $  ,and  aN  liis  ifM^estie^s 

fosrion  before  4be^wioil  is  adduced,  wheve  be 
aoknonMlges  he  was  in  arms  at  Bothwel- 
bridge,  ai3  4binks  iie  may  kwfuHy  rise  in 
arms-  i^fainst  the  idngfor  tbe  Covenant ;  de- 
ebred  be  cannot  write.  Before  tbe  removing 
of  the-asrine,  the  advocato  threatens  them  (as 


Wid  signed  «  paper,  whieb  tbcv  catted  A  Testi* 
mony  against 4he £rils of  tfaeTimes :  wbeiier 
tbejr  pmiabed  it,  or  how  it  came  iotolbe  handft 
of  the  managcn,  1  have  no  account,  but  I  ini 
them  indicted  for  pirfdishmg  an  iofomeui 
paper^  the  1  tth  of  June  last,  craed  by  them»the 
sixth  montht  disowning  the  king  and  all  tbe 
ministers  of  this  church,  excepting  Mr.  Donald 
Cargil.  llie  paper  was  prodniwd,  and  they 
actaiowledged  they  bad  signed  it.  They  are. 
found  guilty,  and  sentoneed  to  be  banged  at 
the  Grassy-market,  upon  the  ISth  instaiS,  and 
tbeir  heads  to  be  severed  from  their  body,  and 
affixed  to  the  Tolbooth  of  Cowpar.  The  last 
two  of  them  are  named  in  tbe  Cloud  of  Wit- 
nesses, and  their  speedi  or  testisMUy  set 
dew!&.  I  know  no  further  about  them.  Tbe 
paper,  by  the  citations  from  it  in  their  proceas^ 
IS  very  irild,  and^  seems  'to  smeH  of  Gib  and 
bis  delusions. 

<*  I  come  now  to  give  some  account  of  tfie 
trial  of  Mr.  Donald  Cargil,  and  four  otbera 
with  him,  who  were  executed  the  27th  of  July^ 
tbe  day  before  the  meeting  of  pariiameat,  this 
year.  It  hath  been*  noticed  in  the  fovmer  part 
of  this  history,  that  it  was  not  unusual  to  gsacf 
that  solemnity  with  the  execotioa  of  some  of 
^e  persecuted  party. 

"  We  have  alreaoy  heard  much  of  Mr.  Cargif , 
and  I  ^U  not  offer  here  any  aceoiint  of  thia 
good  man,  and  successful  preacher  of  the 
gospel,  it  is  but  &  hint  or  two  at  mottersef 
&ct  concerning  him  that  I  can  give,  leaving 
tbe  vindication  of  several  singular  and  |>eouliar 
steps  he  took,  towards  the  eiM  of  bis  ministry, 
to  sudi  who  approve  aH  that  be  did.  There 
were  not  a  few  remarkable  steps  of  providence 
m  his  call  unto,  and  settlement  in  the  parish  of 
the  ban>ny  of  Gkisgow,  some  time  before  tbe 
restoration,  which  beioe  out  of  my  road  here, 
I  pass  with  a  regret,  ttiat  none  have  Jlieen  at 
pains  to  collect  and  puMish  a  well  attested  ac- 
count of  remarkable  providences  towards  ro)- 
nisters  and  Christians  in  tbe  Church  of  Scot- 
land, since  our  reformation  ^m  Popery.^ 
Many  likewise  were  bis  wonderful  preserva^ 
tions  in  his  wanderings  and  sufferings,  since 
the  turning  out  of  tlie  body  of  Prewyterian 
ministers,  and  under  the  mrticnlar  spite  ^nd 
malice  exercised  against  bim  ;  of  which,  with 
thrae  of  odiers  m  this  period,  had  I  good  attos- 
totions,  I  would  reckon  a  collecdon  of  them 
would  be  a  very  agreeable  and  usefoUappen- 
dage  to  tbisworx. 

"  Mr.  Cargil's  sufferings  are  what  1  am 
now  concern^  in.  We  have  ah'eady  beard, 
he  was,  for  his  freedom  in  his  sermons,  alter 
tbe  king's  restoiratipn,  and  refusing  to  solem- 
nize the  aiiniverBarv  day  appointed  by  pariia- 
meat, particulariy  the  object  of  tbe  persecutAm' 
lage,  and  continued  under  many  and  inex- 
piesoMe  diftoidtiM  tin  after  Bothwd.    The 
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sMsionof  his  m^iettie** first  pirttuBCirt]  kk 
sUtutand  onUioed,  Uial  if  to j  penon  or  p«r- 
80CIS,  shall  hetefter  plott»  oontrif  e,  or  btmid, 
death,  or  destracdoot  or  any  restnuot  upon  bii 

tbority  is  now  established  by  the  act  of  par- 
liaineut  aoeot  supremaicy ,  and  explaoatorj  act, 
denies  the  same.  Being  ag^ain  interrogate, 
if  be  owns  theking[  as  bis  lawful  prince,  vesor 
no,  he  refuses  to  gire  any  other  answer  tbaa  ai 
aforesaid  ;  confesses,  tbi^  in  October  1680,  be 
preached  in  the  fields  in  Torwood.  Beiac  in* 
terrogate,  if  he  ejcomunicandd  tbe  king  tbeie, 
answered.  That  beuig  merely  a  quesiioD  sbottt 
an  ecclesiastical  matter,  he  cannot  answer  it 
before  the  council,  being  a  mil  jadicatoiy; 
and  that  he  was  content  privately  to  give  an  ac- 
count of  all  the  reasons  of  all  his  excommonica^ 
tions  that  efer  he  made  or  pronounced  $  bsiog 
pressed  to  a  direct  answer,  rdnses  to  make 
any  further  answer.  Bei^g  interrogate,  wbes 
he  saw  any  of  those  who  killed  the  arch- 
bishop, or  if  he  knew  any  thing  of  the  m- 
tention  of  it  before  it  was  done,  declares  he  knew 
nothing  of  the  intention  before  it  was  doas; 
confesses  he  knew  Balfour,  Hendersoo,  aod 
Bussel,  but  thinks  he  did  not  see  Balfour 
these  two  years,  but  did  see  the  otlier  two  with- 
in these  twelve  months,  or  therby,  to  the  bait 


the  kte  Solemne  League  and  Covenant,  or  anv 
other  covenant,  or  publtct  oath,  is  discbairged, 
to  be-  taken  by  any  of  his  majestie's  subjects, 
npon  tber  hignest  perrill,  and  be  the  2d  act,  Sd 

measures  he  took  a  tier  t])at,'at  Queensferry 
and  Torwcod,  ha\e  been  narrated,  and  it  is 
evident  the  government  waa  particularly  im- 
bittered  against  hiui  by  tliese  st^ps.  No  sooner 
were  any  notices  got  uf  his  being  in  a  place, 
but  presently  all  the  sobliers  round  were  in 
/  armM,  and  searched  all  the  country  about  for 
him.  Upon  tbe  5th  of  May  this  vear,  he  kept 
a  fast  in  the  fields,  near  Lowdon-hill :  the  sol- 
diers at  Glasgow  gftting  notice  of  this,  imme- 
diately seiz^  all  the  horses  in  town,  and  about 
it,  and  mounted  in  quest  of  jiim  ;  but  he  got 
ok  at  this  time :  yea,  such  was  their  hiute 
and  fury,  that  one  of  them  who  happened  to 
be  behind  the  rest,  and  furiously  ridinj^  down 
the  street  called  tbe  Stock  well,  in  the  middle  of 
tbe  day,  rode  over  a  child,  and  killed  her  in 
the  spot. 

"  Uoweyer,  Mr.  Cargil  escaped  them  not 
much  longer.  The  circumstances  or  place  of 
hb  seizing  I  have  not ;  but  I  finil.  May  15, 
next  year,  James  Irvin  of  BonshaW  petitions 
the  council,  for  the  reward  promised  in  their 
proclamation,  for  his  taking  Mr.  Cargil,  and  is 
recommended  to  the  treasur  v :  and  some  time, 
July  this  year,  Mr.  Cargil  was  brought  into 
Glasffow  by  a  party  of  soldiers,  in  great  tri- 
umph, and  put  in  the  guard- house  there. 
.Multitudes  came  in  to  gaze  upon  him,  and 
among  others,  one  John  Nisbet,  an  hater  of 
godliness  and  the  truly  religious,  a  besotted 
drunkard,  and  mocker  at  piety,  and  at  present 
the  arch-bishop's  factor:  This  profligate 
^wretch  addressed  himself  to  Mr.  Cargil  in  a 
way  of  mocking,  and  said,  Mr.  Donald,  will 
you  give  us  one  word  more  ?  alluding  to  an 
expression  Mr,  Cargil  used  in  his  |>atlietical 
serious  way  of  preacniog.  Mr.  Cargil  looked 
on  him  a  little  with  regret  and  sorrow,  and 
then  addressed  him  thus,  Mock  not,  lest 
your  bands  be  made  strong  ;  the  day  is  com- 
mg  wh^n  von  shall  not  have  one  word  to 
say  though  you  would.  This  came  very 
shortly  to  pass ;  not  many  days  after,  the 
Lord  was  pleased  to  lay  his  hand  upon  that  ill 
man :  at  Glasgow  where  he  lived,  he  fell 
soddeuly  ill,  and  for  three  davs.his  tohgue 
swelled ;  and  though  he  seemeci  very  eanlest 
to  speak,  yet  he  could  not  commsnd  one  word, 
and  died  m  great  torment,  and  seeming  ter- 
ror.   Some  yet  aMle  know  the  truth  of  this 


"  Fr<Kn  Glasgow,  Mr.  Cargil  was  carried  in 
to  Edihbuigh,  where,  Jgly  15, 1  fmd  him  ex- 
amined before  the  conncil,  and  his  Confession 
then,  in  answer  to  his  Interrogatories,  I  set 
down  from  the  records. 

Edinbuegh,  July  15, 1681. 

^  «<  Mr.  Donald  CargD,  being  interrogate  if  he 

•wns  the  king's  authority,  and  the  king  as  bia 

lawful  prince,  answers,  as  th«  fnagiftratcs  an- 


of  his  knowledge.  The  copy  of  the  i 
alledged  to  have,  been  by  him  preached  at  Tor- 
wood,  being  produced,  and  he  asked  if  diat 
was  the  copy  thereof,  desires  a  time  to  oonii- 
der  thereof  before  he  answer.  Being  ioteno- 
gate,  if  he  thinks  the  rising  at  Bothwel-bridga 
was  a  rebelUon  against  the  king  and  bis  au- 
thority, declares  ne  owns  delensi%e  arms  io 
case  of  necessity,  and  tliinks  these  who  rose  at 
Bothwel  were  not  rebells,  and  thmks  they 
were  oppressed,  and  rose  in  their  own  defeooe. 
Beingr  mterrogate,  if  he  was  with  those  who 
were  m  arms  atAirs-moes,  refuses  to  aoswcr, 
and  desires  it  may  be  made  out  against  him. 
The  same  answer  as  to  Bothwel-MI(pe* 
Being  interrogate,  if  he  was  at  the  emittiag 
the  paper  at  Sanquhar,  denies  he  was.  hmg 
interr(^g;ate,  if  he  had  any  hand  in  drawing  of 
that  paper,  refuses  to  give  answer  theraipoo, 
but  declares  he  did  not  see  it  till  after  it  wsi 
proclaimed.  Being  interrogate  anent  that 
paper,  if  he  owned  the  principles  therein,  ra» 
fuses  to  answer,  and  desires  a  time  to  ooosidcr 
thereof,  not  being  uuuilling,  upon  time  givsa 
him,  to  dechu«  his  judgment  thereof:  gives 
the  same  answer  as  to  the  paper  called  Carsil^ 
Covenant,  or  the  FanaticLs  Covenant,  whsa 
read  to  him.  Being  interrogate,  if,  when  he 
preached  at  Torwood,  his  lecture  was  upon 
Ezek.  xxL  25,  86,  87.  confesses  it  was. 
Being  interrogate  whefe  his  teit  to  his  sennMi  v 
was,  declares  he  remembers  not  Being  »* 
terrogate,  if  he  thinks  the  killing  of  the  anA- 
bish<^  of  St  Andrews  was  murder,  dedsreshe 
cannot  give  his  sense  thereof;  but  that  the 
scripture  says.  That  tbe  Lord  givmg  a  «ll  » 
a  pnvate  naan  to  kiM,  he  mightdo  it  lawwUy  ; 
..!Au^»«ii.hiJadaiidPhiiMMi.   Bcm^uh 
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i^t  HyilX  peraoD,  or  any  bodiielie  barm, 

'  IttNliBg  tD  deitb,  or  deslnictioD,  or  to  depryrOy 

flnspend,  *or  depoie  hiniy  from  the  style,  bo* 

noor,  and  kingtte  name  of  the  imperiafl  crown 


tarrogate,  if  be  thinks  the  kinff,  b}r  his  falling^ 
from  the  ooveoant,^  hath  lost  his  civil  right  as 
long',  dechires  he  thinks  this. an  ecclesiastical 
Boatter,  and  cannot  answer  here,  but  that  he  is 
not  obliged  to  obey  the  king's  goremmeot,  as 
it  is  now  established  by  the  act  of  sqpr^nacr. 
Being  interregate,  wliere  he  was  the  nidfit 
before  and  ^er  he  was  at  Queensferry,  de- 
dares  be  does  not  now  remember ;  but  seeing 
it  may  concern  others  he  thinks  he  is  not 
obliged  to  answer.  Being  interrogate,  when 
be  was  in  Fife,  confipsses  he  was  there  Fryday 
was  a  twenty  days  or  month,  and  preached 
Bi  ]>e7an-Gommon.  Being  interrq^te,  if  any 
of  the  Hendersons  were  there,  confesses 
there  was  one  John  Henderson,  a  man  about 
thirty  ^eara  of  age.  Beinff  interrogate,  when 
he  was  in  Stirlingshire  or  cSi^gmade,  declares 
he  was  not  there  these  eleven  months,  and  de- 
fies he  was  in  Angns  these  three  or  four 
](cor8  {lasL  D.  Gakoil.'^ 

Cr.  MArrLAMD,  I.  P.  D. 
"  He  was  ayain  called  before  the  oonncif , 
Jnly  19,  and  hu  Interrogatories  and  Answers 
are  ts  follow : 

EniNBUBGH,  Jul^f  19. 

**  In  council  ben^  interrogate,  if  he  owned 
hie  sermon  at  Torwood,  in  which  the  king, 
ice.  were  ezcommnnicated,  he  could  not  an- 
swer for  it,  but  before  an  ecdesiastical  court, 
beiii|^  an  ecclenastical  act.  Bong  asked,  if 
lie  owns  the  excommnnication  of  his  majesty 
uMterthe  name  of  Charles  Stuart,  and  as  a 
^rrant^  refuses  to  answer.  Being  interrogate, 
if  ^e  owns  the  jirinciples  in  the  dneen^rry 
paper,  declares  he  has  not  ^et  had  sufficient 
thne  to  consider  it  Being  interrogate,  if  he 
owns  the  principles  in  the  paper  called  the 
Sanquhar  declaration,  he  will  wot  answer,  but 
declares  he  did  not  see  it  before  it  was  publitith- 
cd.  The  sixth  artide  of  the  dueensferry 
paper  being  read,  he  refuses  to  answer  about 
,jt.  Being  interrogate,  who  was  the  author 
of  that  paper,  and  who  wrote  it,  refuses  to  an- 


of  thii  realme,  or  any  others,  bis  majestie's  do* 
minions,  or  to  suspend  him  from  the  exercaso 
of  bis  royail  goremmeot,  or  to  lerie  ware,  or 
take  up  armes  agunst  his  mi^jestie,  or'  any  ooro- 


«*  It  is  but  verv  little  account  I  can  give  of 
'these  persons.  Their  speeches,  and  some  other 
oftbeir  papers  are  published  in  the  Cloud  of 
Witnesses.  Mr.  C^argil  had  a  design  to  have 
left  behind  him  a  large  paper,  giving  an  account 
of  bis  principles  and  practices,  and  had  writ 
aomepuiof it;  bat  they  were  all  hastened 
to  eternity,  sooner  than  any  body  almost  was 
expecting ;  and  the  night  after  bis  sentence, 
Mr.  Cargil  had  alibis  papers  seized,  and  pen 
and  ink  denied  him.  However  some  way  or 
other  he  got  access  to  write,  and  sign  the 
short  paper  1  have  mserted  (See  p.  891).  I 
need  make  no  reflections  on  it,  the  reader  will 
penccire  in  it,  be  abstracts  much  from  public 
matters,  and  prassti  regeatration  v^^  the  ex- 


ercise of  ^liness;  and  when  he  comes  to 
state  his  disowning  the  king,  as  he  had  don^ 
in  this  examination,  so  now  he  puts  it  on  this 
bottom,  the  magistracy  I  have  rejected,  is  diat 
founded  on  the  supremacy,  and  that  because 
invested  wiUi  Christ's  power.  When  be  was 
npon  the  scaffold,  he  discoursed  much  to  the 
same  purpose,  with  what  is  in  the  forenid 
paper.  He  was  firequently  interrupted  by 
beating  of  the  drums.  He  declared  his  fall  as- 
surance of  faith,  as  to  his  own  everlasting  hap- 
piness, his  fears  of  astrokecominjg  upon  Scot- 
land, his  cheerfulness  in  suffenng,  and  says, 
he  is  ffoing  op  the  ladder  with  less  fear  and 
perturbation,  than  ever  he  entered  the  pulpit  to 
preach.  He  forgave  all  wrongs  done  to  him, 
and  dieil  in  the  I^rd  with  a  great  deal  of  sweet- 
ness and  composure.  These  hints  were  taken, 
irom  his  mouth,  and  printed  shortly  after  his 
death ;  but  the  confusion  of  the  soldiers  was  so 
great,  that  much  was  lost.  In  short,  be  was  a 
person  of  very  deep  and  sharp  exercise  in  his 
Vouth,  and  luid  a  very  extraordinary  outgate 
mm  it ;  the  account  of  both  is  too  large  to 
be  insert  here.  Afterwards  he  lived  >i  most 
pious  and  relip^ous  }ife,  and  was  a  zealous 
and  useful  minister,  aod  of  an  ea^  sweet  na- 
tural temper..  ^6  1  am  of  opinion,  the  sin- 
gular steps  he  took  towards  the  end  of  his 
course,  were  as  much  to  be  attributed  unto 
his  rmrd  to  the  sentiments  of  others,  for 
whom  ue  bad  a  value,  as  to  bis  own  iiujina- 
tions. 

<*  After  Mr.  Cai^,  Mr.  Walter  Smith  was 
next  executed ;  hestided  his  disowning  of  the 
king's  authority  upon  the  same  foot  with  Mr. 
Cargil.  At  his  last  he  spoke  without  that 
hea^  and  these  heights,  which,  m  some  cases, 
he  had  discovered  in  the  former  part  of  his 
life.  Upon  the  scaffold  he  was  frequently  in* 
terrupted,  and  there  he  repeated  much  of  the 
paper  he  left  in  writing.  He  disclaimed  the 
unlawful  exercise  and  trnamy  of  authoritf, 
and  gave  very  solid  and  pleasant  advices  to  the 
"spectators,  as  to  their  practice,  ^and  making 
their  calling  and  election  sure ;  and  as  in  his 
testimony,  so  now  he  presses  them  to  beware 
of  a  spirit  of  bitterness,  peremptoriness,  and 
ignorant  zeal ;  and  refors,  for  his  judgment 
in  many  things  he  would  not  now  dip  into,  to 
a  paper  drawn  up  by  him  some  time  ago,  en- 
tituled,  Some  steps  of  defection,  &c,  and  cau- 
tions against '  division,  in  adhering  to  some 
Koints,  anent  which,  he  himself,  it  seems,  once 
ad  protested. 

"  lUr.  James  Boig  was  next  dispatched.  1 
have  nothing  further  about  him,  man  what  is 
contained  in  a  letter  of  his  to  his  brother,  the 
day  before  his  death,  which,  though  it  be  al- 
ready printed,  yet  having  matters  of  fact  in  it 
I  have  not  observed  elsewhere,  1  have  annexed 
it  (^  p.  89&)    Both  he  and  Mr.  Smith  died 
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iMiMMttbjr  hint*  or,  shall  mtyMasj  8tniig«^ 
!•  i|yvt4«  sil]r  «f  My  majbttie'a  8omiaiOD»,  mhI 
•baUl»T  wfsittiag,  printhigf  or  other  m&litkHM 
aii4  adfrkeA  spnbing,  evpresse  or  doolai^ 
Mieb  l6er  treiMmabie  tBtentions,  erery  stieb 
pcraav  or  ponioin  liohig'^  upoi^  ftvluoioui  proaa- 
'  tioity  l€fM0  oaoTfct  tHeMoF,  sball  be  deemed, 
d^daired,  aod  adjtfdjie^  traitors,  and  tball  suf'-^ 
fer  iMaiitttve  o^  W  ff;  honovp,  landa,  and  ^ceods, 
aa  in  tiM  oaMB  o»  trcasoR,  and  be  the  1S9  act 
8Ui  parfiaroeut  king  James  6  it  is  statot  and  oT'* 
darned,  that  the  kwg's  nmglratie,  bis  aires  and 
Meoessora,  he  tfaemselfes  and  tber  eoonein, 
are,  aMd  in  tyme  to  oome,  sbail^be  jiid|ges  eom* 
paieflltoall  persOM^his  bighoes  sabjjeeiBt  of 
wbaiBotfavtt'  estate^  degiree,.  or  condition  th^ 
be  of,  spiritvaft  or  lemporan,  in  all  matters 
wbordtt  theyt  or  aay  ortbem.  sbaAl  be  appre- 
Aendil,  anasBioued,  or ebanred  to  answer  to  saeh 
lUn^  as  abaft  be  e&c|ny  red  at  tbem,  be  oar  to* 
renugne  lorA,  and  biacoaneitt,  and  ^at  none  of 
tbeos  wbilksbaU  bappeit  to  be  apprebendit,  suaa- 
HHMiedy  er  cfaabrgM,  lo  the  em»ct  fbiBaid,  pre- 
itoaoe  or  take  vpon  band  t»  decline  the  judg- 
neatefbiabigMMS^bis  aira«  or  saccessora^  or 
Ifaer  coolkaU  k  tbe  prettiiaea,  nndar  tbe  pane 
♦ftieasan  ;  Nevertbelease  it  ia  of  imtie,  that 
je  tbe  said  Mr.  I>onal4  Cargitt,  Mr.  Walter 
,8«iikb,  and  Mr.  lamea  Boig,  sbaeking  off  all 


■mcb  eamfort,  joy,  and  fnU  ai 
and  tba  leadcr  wiU  remark  a  considevable  dif- 
fienoea  betiriit  the  papers  they  left  behind 
tbenSi  and  many  mhcrs  UD«arily  published  ia 
the  book  I  h»t  cited." 

In  flinoCber  place,  after  calfiog  the  Torwood 
Bxconmramcation  (which,  it  seems,  he  did 
not  chuse  to  insert  in  his  i¥ork)  *  unprece- 
diented'  and  <  niainlv  disagreeable  to  the  rales 
of  this  ehurcn  auff  our  known  presbyterian 
principle^*  and  fBxyxh^  *  H  was  approTen  by 
fftooe  that  f  know  of  bat  his  own  follower^ 
who  MW  aet  np  themselves  in  distinction  iVom 
the  rest  of  the  presbyterilns  in  Scotland,  and 
usfaaei  to  partake  in  ordinances  dispensed  by 
any  preri>yteiiatt  minister ;'  he  adds  : 

«<  Tbia  step  of  Mr.  Cargil's  haib  been  matter 
of  much  rep^oaeh  and  ladibr^  to  tbe  enemies 
of  tbe  oharoh  of  Scotland,  whereaa' they  do  baC 
capofe  tboBMelves  in  charging  it  upon  ot|^er 
presbytenaaa»  «nee  every  body  knew  Mr.  Car- 
gii'was  pevleotlv  alone  in  this  matter.  How^ 
^er,  I  cannot  out  remark  here,  that  tbe  jeer- 
ings  and  scofia  npon  this  step,  eame  rery  ank- 
wat-dly  fton  the  montbs  and  pens  of  Ae  aa- 
sarters  of  tbe  bienunfay  aad  eanoasy  and  ad<> 
vooatea  for  the  practiees  of  tb^chnreh  of  £ng* 


".  Bodi  oar  Soots  canons  16S6,  aadtbe  Eng- 
lish Gaiioaabs0|»witb  Anatfa^^Biaa  agamstall 
who  do  any  tEing  against  iieffovemmeni. by 
amhbiabopa  aod  bishopa|  Jie.  bj  which,  not 
only  t|)e  parliaments  of  both  kingdoma^  but 
airao  tfaefe  Measad  \muift  iBng  Cbarks  him- 
self, 4Mpmjh4t0t  iMom  in  uate  tbaiasoleiiia 
AaA  m  Iraiiai  mA  eh*' 


fearaf  €k»d>  eeliaeienee  and  aense  of  daty;  al^ 
loayaantfe,  and  loyaWetoyonr  sorenugMiad 
native  prince,  upon  Hie  saififie  of  wboia 
aaored  potman  andiiantinance  of  wbole  sore- 
raigoe  authoritie  and  princlie  power,  tbe 
miyetvea,  stabiiitie  aAd  fefppieaes  of  the  peofia 
doe  depend,  bav«  neat  periidiotislte  and  tfei« 
iMmablie  preanmed  to  oommk,  and  are  gnilty  sf 
tbe  erymea  above  mentioned,  in  sae  Ave  as  ya* 
and  each  of  yon,  and>  Ibe  btoodie  and  siorti^ 
legioas  mnvderera  of  the  kite  archbisfaop'  sf  flt. 
Aadrawa  did  goe  unto  tbe  weateme  ^itjwi, 
and  did  tresaeitabKe  joyne  in  antMs  wi^ 
Robert  nAttihonn,  brother  to  the  hrird  ofPHtf* 
toon,  and  hia  aoooroplicea,  diasohite  and  ibi^-' 
tMHirperMnato the  nnniber  of  4M«e-8($ore and 
upwards  ^  and  oponHia  twentr-nyntbdiy  of 
May,  167^,  a  day  appoyntedf  for  a  tofeoMk 
tbankagiving  ior  his  maiesties  icolawratioa  ta 
the  royaH  govemmeat  of  tfala  kkigdome',  woC 
to  tile  bnrghofRvtbeiglen^  and  tber  proodHa 
and  treasonaUie^efter  reading  acta  of  yoorowB 
eoy nmg,  sbaeking  off  your  alleagesince  fo^  Iri» 
nugestie,  ye  Meat  treasonaUie  and  wichcdKir 
burnt  several  acte  of  parliameni  aaagHJati^  Mv^ 
mi$ieslies  prsnoffatives,  and  eateblislliog  the 
ffovenvittent  of  iKe  chci^ch,  drowned  out  Done- 
fyres  aetton  in  cemmettioi'alion  of  Aal  dsj, 
andtbai«efteroonthiacingaiid  abydfafginyow 


where,  they  did  actnally  excommunicate  nungr 
worthy  minislers,  and  othen  eminent  for  reh- 
gion,  ieaniilig  and  naeMbeaa;  «k>'8By  nMatg 
of  the  slnr  this  casts  upon  all  thersftiiDOT 
cburolyss.  NeitberahaH  (  add  any  tbingapotf 
these  peoplea  eoinmon  proatituttons  m  tut 
awful  and  tremendous  senCenoe,  in  essif 
whidirekteto  thesmaUesI  trifling  eivil  nah^ 
te^  irhile  in  tbe  atcaii  tiiase  tbe  leater  ei* 
commuiHoationv  the  nil  nnr  Lord  bath  mV 
about  the  hnly  mystery  of  bia  supper,  iaper* 
ftctly  neglected,  and  people  every  way  aafi!* 
fbroed  to  paitiotpole,  an  a  teat  ftr  their  w^ 


to  civil  plaeea.  I  kifow  tiMse  soaadf 
loos  prastitnliaBs  of  holy  tbttiga,  are  a  bonka 
totlio  better  sort  in  Bngland  and  Irdaad;  ^tt 
the  reflection  noon  them,  attd  their  ewa  share 
in  oontuitting  tneae  abosea,  ongkt,  aieibialg, 
to  silence  the  hii^h  fliers,  and  rsstmin  tbedi 
from  their  invectives  npon  presbyterians,  aals 
this  matter  I  am  now  upon. 

*<  These  dbaervea  are  not  made  to  findSeale 
Mr.  Cargil's  practice,  but,  if  possiU^  in  tkne 
coming  to  prevent  railing  againat  this  ebartb 
npoa  Imis  aoare,  who  aire  indeed  no  way  ceil  • 
oemed  in  it :  and  it  waa  proooimoed  npon  p^- 
sons  of  s  ^Mite  diflemit  character  and  pradios 
from  sncn,  whom  the'  persons  they  admiri 
have^mathcoiatixed.  After  all  it  was  obsnvcd, 
that  most  of  flie  pei^ons  excommuaiestedal 
this  tiflM,  had  aomewhat  remarkable  m  tbA 
exit,  though  that  may  be  ftr  better  bMlged  at 
tbe  door  of  their  own  kwoe  lives  aod  prietissst 
than  of  this  sentence.  This  sM|)  did  fuithsr 
rate  the  govcmnaent  against  flie  persa* 
party,  yea,  tbongfa  vwy  gruuiswiilyi 
aBi 
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„  ye  and  yiMir  aoeofliplioflB» 
to  theBomber  of  three  thouMnd,  did  waylay 
^sbmII  IftDd  fewtepartieofoMD  aadertheoom- 
maud  of  the  hud  ef  Ch^verhome,  and  did  noal 
eriieltie  murdo'  and  kill  severmll  of  hit  naiyea^ 
ties  Bouldiers  under  hia  comwaad,  uid  beings 
ffmid  and  inadeat  of  yom  treaaooable  eru> 
eltiea»  mordera,  and  nUaniea,  and  being'  asmn- 
Ued  and  convocat  to  the  nunlber  fortaid  upon 
the  day  of  June  the  forenid  year,  ye  and 
your  acoompUcea  did  boattreflMnablie  attaoqne 
and  aaaault  a  small  pailie  of  his  nu^esties 
ibfees  within  thetonn  of  Glasgow,  by  whom 
ye  and  your  aocompiioes  wer  repulsed  and 
Mate,  and  yet  being  encouraged  and  imbol- 
'deoed  with  the  nnmter  and  confluence  of  your 
rebellious  associates  who  did  swell  and  sfrowe 
to  the  number  of  ten  or  twelve  thousand,  yon 
did  robb,  pillage,  and  search  for  horse,  armes, 
•powder,  batt,  and  o|her  instrumenla  of  ware, 
tloowoattheshyres  of  Lanerk,  Aire,  Renfrewe, 
Sdrlin^  Perth,  and  other  shyres  within  this 
kiDjipdom,  robbed  and  plundered  his  majesties 
^utielbll  and  good  subjects,  and  treaaonahHe 
•quMered  upon  them,  and  did  suppiie,  shelter, 
and  protect  Bfr.  John  Welsh,  Mr.  ^unuel 
Aniot  and  other  forfiiult  and  dedaired  r^lls 
and  trutors  for  the  rebeUioa  1666,  witk  tbe 
hloodie  a&d  sacralegions  murderers  of  theJate 
arbhhishop  of  St  Andrews,  and  ye  and'  yonr 
accamptiees  havingmarched  to  Hamiltoun,  you 
did  take  the  boldness  upon  you  to  issue  pro* 
damasbna  and  print  dcNdarations  bearing  the 
tnaaoaable  grounda  of  your  rebellion,  and  did 
aMddland  give  your  rebellious  associates  the 
iof  ane  army,  fbrmchig  and  frameing 
in  troups  companys  and  regiments, 
iog  cdonells  of  n^ments,  captaines  of 
npanys,  oommanders  of  troups  and  other 
officers  QiHler  thcoommand  of  the  said  Robert 
Haouftona,  and  the  impious  and  hloodie  mur- 
dcreraof  the  latearchbiahop  of  St  Andrews,  and 
did  mcasip  jrourselFes  at  Hamiltoun  mutr  ibr 
•everalldaystogither,  did  beat  parlies  be  drums, 
and  did  take  wt  boldnes  and  presumption  to 
.aasd  your  commissioners  to  the  royall  camp, 
tgsasonahlie  requyreing  the  subreiMoQ^  and 
evcrUnming  of  me  government  of  the  diurch, 
proudlie  and  insolentKe  boasdngp  of  your  trea- 
aoQable  armes,  in  which  ye  and  your  aocom- 
plioea  did  most  treasonabhe  continue  untiU  the 
ntie  second  day  of  the  said  month,  that  ye 
■  djsaipat  rooted  and  vanquished  by  his  m»- 
ies  forces,  and  yet  still  persisting  and 
abyding  in  your  treaaonaUe  rebelHon  and 
widcednes  ye  and  the  deoeast  Mr.  Ritchard 
CaoMnm,*  and  others  yonr  impious,  hloodie, 

*  Of  this  zedooa  naintainer  of  the  cove- 
aant,  *^The  following  relation  of  some  re^ 
narkabie  things  anent  his  call  to  Uie  ministry, 
which  was  rehearsed  by  himself  a  little  before 
bis  death,"  b  inserted  m  the  Appendix  to  the 
»  Chmd  pf  Witnesses."  <*  After  his  havmg 
me  through  the  ordinary  coarse  of  onivenity 
haniingy  he  was  a  school-master  and  a  yre^ 
<Mntor  to  acacateat  FaUdand  for  same  tsm^ 


and  mardering  aoeomplices,  did  drawe  up* 
oontryve,  devise,  forme,  and  disperse  two  most 


and  at  some  oooaaions  used  to  attend  the  ser- 
mons of  the  indulged  mioistent,  as  he  had  ojh 
portanitY.    At  length  it  pleased   the  Lord  to 
mdioe  him  to  go  out  to  the  fieid»meetingB  ; 
#hich  when  the  curates  understood,  they  set 
Qpoo  him,  partly  bv  flatteries,  partly  by  me- 
najdng  threats,  and:  at  length,  by  more  direct 
persecutioo,  to  cause  him   foirbear  attending 
these  meeting.    But  such  was  the  powerful 
and  wondeHul  workmg   of  the  Lord  by  bis 
spirit  upon  him,  that  he  entirely  deserted  these 
prektic  curates,*  having  got  a  lirdy  discovery 
of  the  sm  and  hazard  of  that  abominable  pre- 
lacy.   And  no  sooner  was  heenligbtened  anent 
the  evil  of  preUcy,  but  beginninsf  more  nar- 
rowly to  search  into  the  state  of  tilings,  that  be 
might  know  what  was  bis  proper  and  necessary 
du^,  the  Lord  was  pleased  to  discover  to  him 
the  smfulness  of  the  indulgence,  as  flowing 
from  that  ecclesiastical  supremacy,  usurped  by 
the  king.;  ai|d  being  zedously  affected  n>r  tbe 
honour  of  Christ,  wronged  by  that  Erastian 
adoiowledgment  of  the  mag^trate's  usurped 
power  over  the  church,  be  longed  for  an  op- 
portunity to  give  a  teetrmony  against  it :  and, 
accordingly,  being  in  the  &mily  of  sir  William 
Scot  of  Harden,  who  attendai  the  .indulged 
meetings,  he  took  opportunitr  (notwithstand- 
ing many  stronjg  temptations  from  Satan  to  the 
contrary)  to  witness  in  his  station  agakst  the 
indulgence :   particularly,  one  Sabbath,  after 
he  was  called  to  attend  the  lady  to  tbe  church, 
he  returned  from  the  entry,  rdusing  to  go  that 
day,  and  spent  the  day  in  his  chamber,  where 
he  met  with  much  of  the  Lord's  presence  (as 
he  testified)  and  very  evident  discoveries  of  the 
nature  of  these  temptations  and  suggestions  of 
Satan,  which  had  like  to  have  prevailed  with 
him  before.    And  upon  the  Monday,  giving  « 
reason  to  the  said  sir  William  Scot  and  nia 
lady,  whybewent  not  to  church  ^vith  them,  he 
took  occasion  to  be  plain  and  express.  In  testi- 
fying against  the  sinfulness  of  the  indulgence, 
in  its  complex  nature,  and  original  rise  and 
spring  from  whence  it  flowed  ;  and  tiiereupoa 
leaving  that  service,  beiuff  no  Airther  accep- 
table to  them,  because  of  bis  faithfulness,  he 
came  to  the  soutii,  and  having  met  with  the 
Rev.  Mr.  John  Wddi,  hestaid  m  his  company 
a  considerable  time :  who  finding  him  a  man 
qualified  for  the  ministry,  pressed  upon  him  to 
receive  a  licence  to  preach,  which  ne  refused 
for  some  tinie,  chiefly  upon  this  reason,  that  he 
havini^  such  clear  discoveries  of  the  sinfuhiesa 
of  the  indulgence,  codd  not  but  testify  against 
it  explicitly,  so  soon  as  he  should  nave^  the 
opportunity  to  preach  in  public;  and  conatder* 
ing  that  none  of  the  outed  minislers,  who  had 
been  of  standing  and  experience  in  the  mi- 
nistry, had  yet  expressly  declared  the  sinfhi- 
ness  thereof  in  public,  he  was  afraid  that  his 
beine  sin^ar  ia  it,  considering^  his  youth, 
and  nis  bemg  but  new  entered  upon  the  woilc 
of  theministryy  might  pediaps  .laakft  hia  doe* 
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tneasoo«Ue  papen,  the  oa»  calM  tiu)  Fwiatios 

■  ■"   ■  -  ■'•*T  •■  ■   —■ :   -         '  ■       »  " 

'  tnne  iIm  less  useful  aimI  w^prbty  lo^  ibe  people. 
-But  the  force  of  this  obiMteui  neing  nemoved, 
1^.  Mr.  Welch's  asriqus  spUoilaEtioiis,  he  was 
•  prc?ailed  with  to  aocept  a  lioansfi  from  soma  of; 
the  Quted  nMnistoFs,  who  had  opt  complied  with 
.  the  iadulgenoay  and  were  as  yet  pveaching  the 
gospel  in  the  iiekls.  And  havipff  preraied 
occaiiionally  with  Mr.  Wekli  and  otlievs,  in 
•eTeral  places  of  the  western  shires,  and  fiii4- 
iog  the  people  warmcid  and  afitoed  with  bis 
iJhHJtrine,  by  the  good  hand  of  God  ycsnng  the 
Word  ;  he  adventured  sometiinca,  as  the  Xiord 
.assisdMl  him,  to  bQ  express  and  clear  in  de- 
daring  the  sinfulness  of  the  indul^nee,  and.  of 
joining  with  the  aoseptors  thereof ;  whereupOQ 
^e  imnist^ra  wha  haa  iiceo^  him  to  preacb, 
o^nceiving  it  pnidcnce  not  te  be  so  explicit 
anent  that  step  of  tapmphance,  began  ta  prose- 
cute him  with'  censura  fi>r  bis  freedoin  in 
preaching  against  it ;  and  caUcd  three  aeveval 
neetmgs  upon  that  aooaont,  (Mie  at  Dunscose 
ML  Nithsdaks^  annlher  at  Omad^ugh  in  Gal- 
kkway^and  a  third,  at  fidinburglu" 

'<  A/Ret  faia  r^tuni  ftom  Hoilaad,  where  he 
seceiTed  ordiQation  ta  the  exercise  of  the  mi- 
nistry, he  went  to  some  of  these  onted  mi- 
sistera,  inviting  and  pressing  tihem  much  to 
ceme  out  and  preach  in  the  lietds,  as  they  bad 
dene  btftm  the  overlhrQw  at  Bethwell ;  but 
the  pecsacntiMLbeing  then  very  hot  againatall 
such  as  had  not  ttceepted  the  iadulgvncti  and 
indetqoity,  thef  raiiased  to  advestoie  upon 
thetbazsM.  WherefereyBOtwithstandiDgsooh 
sad  discoijpragements.from  the  pvo&ssed  friends, 
and  Tiolenjb  pierseeutian  by  tlie  dfelared  ene- 
mies of  the  refonnatiott,  he  adveatnred  upon 
ail  haaard  to.  ureach  pubUely  ia  the  ftaUs,  in 
turder  to.  diacnaice  tne  dispensation  of  the 
gnspeV  which  theLocd  had  intrusted  him  y»'A . 
And  he  continued  so  dung  til) .  be  sealed  that 
cause  and  testimony  with  his  bloodi  Being, 
aifter  some  Tsliant  resistance  ia  bis  o«rj^  de- 


^frneo,  killed  ^  a  party  of  soldiers  under  the 
command  of  BarlshaU^  and  fan.  head  and  hands 
tut  off  by  one  Robert  Murray,  were  brought 
and  Jaid  before  the  council,  whe  osderedlMm 
Id  be  pkaced  upon  the  MethaiiKM»'-»pdst  of  fidia- 
huwh."^ 

Srookshanh,  Hisl.  VioL  2,  p^  ^,  says : 
M  When  Mr.  Cameron  was  killed,  bis  head 
and  hands  weracuioffby  Robert  Morray,  and 
carried  in  to  the  council,  who  ovdared  tiem  to. 
he  setup  on  the  iNjetherbow-<pOrt  in^Edinfaurgh. 
it  is  said  timfc  SarlabaU  gave  a  guinea  for  uiis 
^iece  of  sendee.  John  Fowttr's  head  was 
ainick  off,  throoghmistake,  inateail  of  Miehael 
Ci^meron's.  liVben  Eailsiiall  came,  to  £din- 
kiigh,  he  osderad  the  heads  to  be  taken  oi^li  ef 
afae  Mg  ia  which  they  were  canned,  putthon 
upon  a  haiben,  and  carriedthenata dieoonney. 
Itobert  Muiray  said,  ^  There  is  the.  bead  and 
hbads  that  Kvcd  praying  and  preachmg,  lOMi 
died  praying  and  lighting.^  Bib*  Cameren^s 
Ihther being  in  the  Tolboo&of  BdmbBrgfa,  th^ 
^Airiad  thina-tahiBS  tp<a4$L  tQ  b»ai«n>w,  md 


inquired  if  he  knew  them.  He  to(^>bis  soo^ 
bc«d  and  hands,  and  kissed  than,  and  asid, 
'  I  know  them^  they  are  my  sen's,  my  dor 
«soa's4  ItiatheLord^goodistbewillortb 
^  JUordf  who  cannot  wrong  me>  nor  mins,  bal 

<  has  made  goodness  and  mercy  to  ioU^w  m 

<  all  our  days.'  Mr.  Camaion^s  bsad  iM 
^Ked  on  theporty  and  his  hands  bj  his  hmd, 
with  his  fingers  upward." 

The  attachment  which  was  feltfor  BicM 
Cameron,  by  those  who  maintained  bit  sfi^ 
nioDS,  and  the  high  rsspeet*  which  tbeg^  mta^ 
t^ined  for  hia  c^banKslcr,  caosed  tbem  to  kedia- 
tinguiehfedbytheappellatmpel^^Camcwiitm.'^ 

As  to  this,  Mi*.  Laing,  (4  Hist.  p.  107),  say^, 

*<  A  party  now'sppeared  amepf  thePni- 
byterians,  prepared  to  imaounoeth«MraUs|issei 
ta  ^  cr^wa.  The  oiigia  of  this  new  aut 
BMi8\  he  aacrihed  to  the  dgmini  of  gertrmtmt; 
its  extraTaganoa,  to  thf  soffcBUgs  «bieh  lla 
intesvNHiumined  bad  endured.  Whoa  |Wft- 
aeribed  and  driven  from  thsir  abedm  1^  ga- 
verament,  they  were  pnirsued  h^  the  svliftirf 
IUk  beaets  of  prey ;  and  tfaeit  noalisism  mm 
daily,  exasperated  and  oonfirmed  b»  tbtir  n^ 
Mags  ted  theur  dnpair.  While  thsy  foaasd 
or  luiiced  throng-bont  the  country^  hsaftidmd 
mwtnaJiy  inflaming  each  other,  ^elh  rabiiMS 
pheeaxy,  their  preaehem  began  ta  oHMMff 
their  king  as  a  tynat,  sad  to  aepsnie  ftamtte 
^atbody  of  the  Presbr^teriaae,  who,  isisbI 
ing  aa  they  enjeycd  hia  praftedimi,  or  Mbnov- 
le^ged  his  authority,  wett^  inTolved  in  thsisi- 
quity  or  defection  of  tha  times.  CaigiU  mA 
Cameron,  who  had  escap edi  frsm  Ditbadl, 
rstumad  from  the  cenriaaiil  ta  their  vagnoC 
fleck,  which  acquired  from  the  latatp  the  asas 
of  Caamvonians ;  a  desigBation  stall  spfM- 
piiatad  la  a  reh^ns  sect,  and  to  a  isgama' 
xA'  the  tina  A  party  appeared  in  ersm  al  Si^ 
aahar,  where  Camerea  read  and  aftm^^ 
decbratisatotheaBasfaet^croaa;  tbataUbnga 
descended  fsom  the  race  of  thehr  asMcisBtiasffi, 
Chadeal^aact,  hy  hia  pasimioa  ia  thabisd 
of  hia  covenanted  vews,  by  his  ty vaasissl  g»- 
Teiament,  and  by  hia.  uanitpatioa  ovtf  tkor 
civii  and  religions,  hbectom,  had  dimahadtlwr 
allegiance,  and  foiieited  all  right  and  titls» 
thecrowa.  Tbev  were  Surprised  at  AirdnMS 
in  the  distrid  of  Kyle.  CaneeoiLaad  bis  ^ 
ihrnvi  iighttne  back  to  back,  obtained  by  ttoir 
'gallantnr  aniionoaraUe  death.  'fiacbflMa  « 
Kathillet,  and  fiileen  hmwaea^  were  dna 
pciseacrs  ;  but  the  ibot,  adcspicabfia^brndA 


ior^r  *  peasaaiB,  veurcu  into  tite 
thepuMttit  oflhegaards.    Casgttft  aloae  «hi- 


tnuedte  preach  in  the  fIsMs*  A%  a 
tielahdd  hi  the  Terweody  he 
' solemn  excemmunicallon  against 
cotoTC,  the  dukes  e«'  Lauderlate,  Rothssy  )f«»- 
month,  York,  aiid  the  king  himself;  ai^ 
tenee  hidiaroaa  at  pKseat,  but  pi^aduetiMf-OMa 
of  a  demi  and  iadebbleimpKSsieii  en  the  wbete 
seot.    WhUtwepily  orderidathehr 
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ikewM  Mr.  DomM  Cv^,  i^QiimmIM^ 


rioe»  it.  J8  diffi^nk  to  copdevda  tbet^^entirely 
dkowAiQg  a  govemmeBt  uoder  wbiqb  they 
bA4  ei^'ed  BO  raciprocai  protectiiin,  but  by 
iMok  tb«r  ir^n  umfonDly  peniMte^  «od 
ymcfibcd." 

8«ecl«as  ^  A 4wrt  ftf«Ni<nM frf"  the  Solfer. 
Iigs  Md  Oi4e7»ici,  fNuM  «ad  prtsettt,  of  the 
iNwt>j>teiian>  hi  SwilOTd,  fMrticirilnty  oftliose 
«f  tlMMB  MlM  iiy  Yrick-name  OMUeMmMB*. 
PHMii  i*  «hey«wia90.'> 

f  Wodrow,  (vol.  2,  p.  136)  says  it  was  taken 
not  frotB  Cargin^  but  from  Hall  of  Aaugti- 
liead :  of  wbom  he  had  given  in  the  two  pffe- 
cediQg  pages  a  snort  account  as  follows : 

<<  HcBiy  iiall  of  Haogh-bead  ia  the  parish 
•r  MMn^  in  Teviotdale)  bbob  whNim  thtt  bb- 
iBfcBcrihed  paper  wu  foumh  ^hieh  made  aU 
Ihi0  nmat,  was  a  friend  aad  rdatian  o)'  the 
Bttl  Bf'Rortqigh.  He  had  beea  Tery  veb- 
fiiiMlly  edfooated^aBd  earlT  hemi  to  shew  his 
seal  for  what  he  teok  to  be  the  strielest  ude^ 
mdf  IB  the  tin»e  of  the  lameatable  dUferenoes 
ttpeit  tb^  piihlie  reselutioBS^  he  was  a  vioteMt 
proteatcr,  aad  Hied  to  leave  his  own  parish 
whiietctBBd  ordtaarily  heard  Mr.  John  litfiBg- 
slOBe  at  ABM-iim,  who,  as  bath  been  notioed, 
'#B8of  a  very  heati«|^  "spirit,  and  far  from  en* 
oewagiBg  euoh  Mraetwes. 

'<  Ail^rtbeUesloralioBhewasastrictnon- 
eaBfermiit  to  prelacy,  which  brought  him 
UBder  nsBBy  bardshipa,  so  that  he  was  obliged 
to  leave  hia  estate,  and  to  retire  from  the  stem 
iaio  the  North  of  Bnglaad,  about  the  year 
1665^  In  th«  year  1666»  he  was  taken  when 
cemibg  towaria  PekitlaBd,  and  wkh  some 
ethere  imprisoned  is  Cesford  castle,  whenee  he 

BM  out  by  the  favour  of  the  earl  of  Roxburgh, 
e  rslired  agaiu  to  Kerthumberiand,  and  v^n 
Yery  much  beloFsd  therefor  his  care,  and  the 
paiae  he.  took  to  get  oaaay  rude  and  ipioraUt 
pea{^  iBslnlcted,  and.  his  precnring  miaist^ 
BOW  a*d  then  to  preach  the  Gospel  to  Ihem. 

<^  In  the  ye4r  ld78,  when  colonel  Struthers 
was  violeiitly  punsoiBg  aH  ScoUmen  ia  those 
CMBtiBe,  Hangh-head  was  ia  that  scuffle  near 
^Cffoekaomf  a  nlhlfe  upon  the  English  bonier, 
wheMf  that  gaUant  and  reli|^s  goBtieman, 
Tbonuui  Ker  of  Heyhope;  was  k^ed.  Thw 
eUiged  him  to  leave  England,  an4  come  down 
ta  fieetlaadi  where  he  was  with  Mr.  Hamiiteo 


at  Drum^kg,  and  the  west  touatry  army  at 
BethwelT  Afler  which,  being  rery  diligaatly 
imiehed  ftr,  he  went  over  to  Holfaad,  but  did 
Bol  slay  there  h>Bg,  and  rentnred  home  again 

«<  In  llby,  and  AebegiBBiogflf  June  this  year 
>|ie  was  mostly  in  company,  with  Mr.  Donahl 
CacgO»  kurUag  as  pnvately  as  they  eetild, 
about  BorrowMoanneis  and  other  places,  up<m 
hdbflideBoftheFuthof  Forth.  The  curates 
hf  BotrowBtom 
snilMootMr. 
punsatiy  seat  infenftatieB 

t  of  ttaciftWi»  wh»  was  a  Fftfisi 


QBBB  OBd  GariddoB,  very  socb 
OargilaBd  his eompaaioD)  and 

afenftatMto  MMkUeldB,  Go- 


npan  ih6  third  di^ef  JancrlMl^attd  tfte  othct 

V  By  the  way  bene,  I  ibay  repeat  the  ra* 
mark  1  have  oiioe  and  again  made,-  that  a  ifreaf 
part  of  the  persaoalion  aadinfonhatioBs  agamsl 
suffimng  Presbyterians,  came  from  the  mi»« 
copal  dergy,.who,  .upon  all  oecasioaa,  laid 
themqcflves  out  to  get  ootiee  of  the  wandereim 
and  to  homd  oat  die  soldiers  upon  them ;  awl 
indeed  the^  two  are  justly  chargeable  withi 
the  blood  of  this  good  sCian.  1  tind  in  the  coim« 
cil-regiBters^  a  good  proof  as  to  on'e  of  them. 

<  June  8,  1680.  Mr.  John  Park  Minister  of 
'  Cariddea^  lor.  his  good  service  in  delating  and 

<  distiovering  Mr.  I^aalld  Carsil,  and  other  va« 
'  grant  preachers,  for  whtea  no  is  threateacd 
'  in  hi9  life,  is  reeomraeaded  to  the  Lords  of 

*  the  Treasmy,  to  give  him  some  aHowaaea 

*  for  this  good  serviee.*  No  doubt  ha  had 
his  rewara,  and  when  these  people  wera 
rewarded  §or  what  they,  were  so  «viMing  to  en* 
gage  in,  their  dihgence  would  bfe  the  greater  | 
meanwhile  th^ir  nalifte  ^tr^ledeft  needed  A»roe 
any  spur.  He  was  depeaed  1689,  tor  grossing 
moralities. 

'<  The  gavemor  ef  Bleokness  hnmediatcTf 
took  the  sceeA  givea  him,  and  having  gottoA 
some  notice  whore  Mr.  Oaigil  end  Haugh* 
head  were,  dealt  subtilly  enemi.  Upon  J  una 
S  he  ordered  etata  parQr  of  ioldiers,  to  march 
at  some  distance,  hv  twos  and  threes,-  case* 
lessly,  H  if  thejr  had  been  upon  n^  desiga ;  wk 
length,  by  some  of  them,  be  found  Mr.  Gmil 
amTBAr.  Hall  had  taken  their  hor*s^  aad  win 
toM  the  road  where  they  were  ridaig.  Tha 
Governor  and  a  servant  upon  horseb^ki  peer* 
aently  traced  them  oat,  dad  kept  at  a  hUid  dl»- 
taacefrom  them  till  ihey  came  to  Q,uecB8ferrf^ 
where«  after  the  servant  had  netaced  the  konah 
where  they  alirhted,  his  master  aeit  hint  off  in 
all  haste  to  call  up  his'men  to  him,  and  put  np 
his  horse  in  anothef'  house. 

«*  Within  a  ^ery  little,  thfe  governor  camto 
into  thd  hoose  whef«  they  were,  as  a  Granger, 
and  pretended  a  great  deal  of  respect  for  Mlf. 
Cafgll,  and  begged  leave  to  take  a  glass  of  win^ 

'    "  "  iBfri€ 


with  them.  When  they  were  in  friendly' con- 
veraation  together,  and  the  soldien^  not  hke 
come  up.  the  Govei'nor  wearied,  and  threw  off 
tiie  mask,  and  told  Itbem  they  were,  his  pri- 
soners ;  and  calling  the  house  to  assist  him,  hie 
oiTered  to  lay  hands  upon  them :  *there  w6 
non^  ia  the  house  tvoold  assist  him,  bat  6na 
Thomas  Geoj^  i  w^ter. 

«  Hangh-head  wad  a  bold  brisk  man,  and 
struggled  hard  with  the  Governor,  until  Mr. 
Cargitgot  off;  and  tfat^n  when  he  was  going  off 
himself  having  got  ctear  of  the  Governor, 
Thomas  iGeoige  i^lmck  him  upon  the  head 
vrith  a  oarbine,  an^,  gave  him  his  mortil 
wound  ;  however,  he  g^  out,  ftad  by  this  time 
the  ^I'omen  of  the  town  got  together  at  the 
gale»  and  coayeyed  him  oat  of  the  town.  He 
walked  a  litfle  way  upon  bis  foot,  bnt  bemg 
very  sore  bruised  with  the  stroke,  he  soon  huat. 
ed,  and  wis  carried  into  the  next  coutitiy 
house ;  and  though  <diirttfgooM  were  broi^ghc» 
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October,  1080  vean,  or  ane  or  other  of  tht 
dayco  of  die  aakl  roonetfi,  and  to  Imto  If  thil 
coDtagioD  poywmed  and  iofectaa  many  poor  aad 
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ca{tod  the  DeclarafSon  of  tiw  trao  PMbyteriatt 
Antiprelatiek  amlAnti  Erastian*  poraecnt^d  Par- 
tie  ii^  Scotland,  which  are  nowo  printed  and 
published,  and  herewith  giren  in  to  you  as  a 
]Murt  of  your  diitay';  hy  which  wicke^,  irea- 
aonable,  and  seditious  papers,  ye  and  your 
treacherous,  bloodie,  and  murdering'  accom- 

Sltces,  have  plotted,  contrived,  and  intendit 
tie  death  of  his  majesties  sacred  person  and  the 
I  ruine  of  his  goyemment,  and  authoritie,  and 
the  depri?atibD,  deposeing,  and  suspending*  of 
him,  from  the  style,  honour,  and  kingiie  name 
of  the  irnperiall  crown  of  this  realme,  and  sick- 
Ivke,  ye  the  said  Mr.  Donald  Cargitl  have 
orank  in  popish  and  jesuiticali  principles  of 
exanterating  and  killing  of  kings,  and  to  make 
them  the  TOtter  take  with  your  zealous  and 
ignoruBt  disciples,  ye  did  most  treasonablie  «ic- 
communicatf  your  native  sovereign,  and  some 

i     'f         — ■     ■  . 

I  am  told  he  never  recovered  so  far  as  to  speak 
any< 

"  General  Dalziel  of  Binns,  living^near  by, 
wias  soon  advertised,  and  came  very  quickly 
with  a  party  of  the  guards,  and  seized  him  : 
8uch  was  ^  his  inhumanity,  that  though  every 
body  saw  the  gentleman  just  a  dying,  yet  he 
would  needs  carry  him  in  straieht  to  Edinburgh, 
and  he  actually  died  among  their  hands  in  the 
way  thither.  His  corps  was  laid  m  the  Ca- 
nongate  Tdbooth,  for  three  days  without 
faorial ;  and  though  Haugh-head's  friends  in 
nnd  about  the  town,  were  very  importunate  for 
liberty  to  do  their  hist  office  to  bun,  yet  that 
could  by  no  means  be  granted.  Such  was  the 
liuy  of  those  times,  that  it  reaohed  the  bodies 
4ti  the  people  of  God,  after  they  were  killed 
Jby  them  ;  of  which  we  shall  meet  with  more 
instances.  Some  little  time  after,  bis  corps 
.were  buried  cfauidestinely  in  the  night." 

♦  •  Eraifitte,  or  Erastus,  was  a  physician  <rf* 
^Switzerland,  who  strenuously  maintained,  that 
the  Church  was  subordinate  to  the  Civil  power, 
'and  dependent  u^on  it,  and  that  there  was  no' 
regular  ecclesiastical  authority  to  excommuni- 
cate, exclude,  censure,  absolve,  decree,  or  the 
like.     I  am  much  surprised  not  to  find  in 

•  Bayle  an  article  to  Erastus,  but  Morreri  makes 
brief  mention  of  him.    Fountainhall  under 

.date  Nov.  17th,  1681,  relating  that  the  Privy 
Council  had  declared  vacant  the  places  of  four 
ministers  of  Ediubur^h,  who  had  refused  the 
test,  observes,  **  This  was  an  instance  and 
jmictice  of  the  king's  supremacy  in  ecclesias- 
tics over  churchmen,  whereas  properly  they 

•  should  be  only  deprived  by  their  own  peers  or 
*he  bishop.*'  l  Dec.  162. 

t  Of  this  most  extraoniinary  transaction,  I 
have  extracted  from  Crookahank's  History  and 
the  <«  Cloud  of  Witnesiea,"  the  fallowing  par- 
ticulars: 

"  Mr.  Cai^l  was  now  the  only  person  wha 
'  f  entui^d  to  preach  in  the  ftekls,  notwithstand- 
ing the  sanguinary  laws  agamst  that  practiee, 
and  who  prosecuted  the  tcidniony  lor  rsfigkm 
•itti  liberty  in  that 


*<  Among  other  parts  of  bis 
affainst  the  enemies  of  truth  and  godlineH,  tbj 
wBieh  ezaspcraited  the  enemies  moat,  was  the 
Torwood  £xoom(lnunicaiM» ;  wfaenn  ht 
moved  witb  zeal  against  the  inhgiiitifii 
done  to  the  Son  of  God,  by  omtumiag  bit 
work,  and  destroying  his  pemde,  delivered  op 
to  Satan  some  oflhe  most  oomdalous  and  prin- 
cipal promoters  and  abetton  of  this  cons||iraejr 
aj^ainst  Christ,  as  Ibrntally  as  be  could  m  ha 
ciroumstanoes,  who  having  earnestly  soogfat 
the  concurrence  of  his  bretnren,  coun  not  ob- 
tain it;  and  therefore,  was  left  to  dothewoik 
bimsetf,  or  leave  it  undone,  wh&h  he  ooold  by 
no  means  thmk  of,  considerittff  that  all  odm 
sorts  of  weapons  had  been  wA  against  tben^ 
save  that  of  Ecclesiastical  Censore,  and  the 
neglect  of  it  might  bring  upon  this  Cborch  thit 
severe  reproof  given  to  Pergamos,  Sev.  ii. 
14, 15,  for  having  in  her  oommnnkm  the  Nioo- 
taitans,  and  them  that  held  the  doctrine  of  Ba- 
laam. [But  I  have  a  few  things  agahisttbee, 
because  thou  hast  there  them  that  bold  the 
doctrine  of  Balaam,  who  taught  Balak  to  cut 
a  stumbling  block  before  the  children  of  Isnd, 
to  eat  things  sacrificed  unto  idols,  and  to  con- 
mit  fornication. '  So  hast  thou  also  them  ^tbat 
hold  the  doctrine  of  the  Nicolaitanes,  which 
thing  I  hate,}  ^d  that  sore  aniniadversioo  made 
upon  the  church  of  Thyativa,  for  suffering  tfait 
woman  Jezebel,  &c.  [See  Revelations,  ehtt- 
ter  Sd,  verse  dOth.]  *  And  lest  the  Lord  migbt 
come  and  fight  against  bis  Church,  with  the 
sword  of  his  mouth,  on  account  that  soeb  wot 
not  exprasdy  cast  out  oi*  her  commnaioo.' 
Wherelbre,  in  September  1680,  after  be  had 
lectured  u|>on  Ezekiel,  xxi.  S5,  S6,  HT.  '  iad 
thou,  profane  wicked  prince  of  Isiael,wfaoit 
day  is  come  when  inH|uity  shall  have  aa  aid, 
Thussaith  the  Lord  God  ;  RemovethediadaB^ 
and  takeoff  the  crown:  this  shall  not  hetbs 
same,  exalt  him  that  is  low,  and  abase  him  that 
is  h\fh,  I  will  overturn,  overturn,  overturn  it: 
and  It  aball  be  no  more,  until  be  eame  whoae 
right  it  is ;  and  1  will  ^ve  it  him.'— iad 
praached  mm  1  Cmithians,  v.  IS.  *M 
them  that  are  without  God  jodgeth.  TborrfNe 
put  away  ftvm  among  yourselves  that  widcei 
person.'  And  having  made  a  short  and  per- 
tinent discourse  on  the  nature,  tul^eol,  eanias, 
and  ends  of  excommunication,  and  dedaicd  his 
motives  leadmghim  to4t,  not  to  be  any  private 
spirit  of  paasiun,  but  conacienoeofdt^aad 
zeal  to  God,  be  pfonoonced  the  Sentence  as 
ibltows : 

««  We  have  spoken  of  fiaBOommunicajtiaa, « 
thecauses,  suljeet,  and  ends  diereof,  w«^ 
now  proceed  to  the  aotaon,  being  ctn^rumi 
by  the  conscienoe  of  our  duty  and  zealibr  God, 
to  eztiommunieatosoM  ef  thsee  who  have 
baenrthe  oomnitterz  efeo  great 
MdMisoCthegrial  auaefakft  of] 
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ignottat  paiiple,  and  bM  girea  oeevkm  to 
popish  cmiMries,  to  co-operate  with  yoa  in 
UwHetaatableand  aDte-dirwtian  work,  ye  have 
IcoQi^fat  your  dusxfkcs  to  the  tcaflfold,  owoang 

■  ^■■■M     ■■■■■—■■  ■  fc .     ■        I      ill        ■■    , 

IraiaDdy  bntetpeciaUy  these  of  Scotland  ;  and, 
to  doing  of  thia,  we  shall  keep  the  names  by 
which  they  ate  ordinarily  called,  that  they 
ttiaybe  tliie  better  known. 
««1,be»g  aumister  of  Jeans  Christ, and 


having  amfaoritT  and  powvr  from  him,  do,  in 
his  name,  and  oy  his  spirit,  Excommimieate 
Charles  II.  king,*  &c— and  that  upon  theac- 
connl  of  these  wiefccdncsses.     Ist.  For  hia 


high  modcinff  of  CM,  in  Aat  after  he-had  ao- 
kmnrledgiBd  his  own  sins,  his  lather's  sins,  his 
metfaer's  idolatry,  and  had  solemnly  engsffed 
agninat  them,  m  a  declaration  at  DunfermEne 
the  10th  of  Angost,  1650,  he  hath,  notwith- 
Haadmg  of  all  this,  gone  on  more  aTpwedly  in 
tiMsems  than  all  that  went  before  him.  Sdly. 
For  hia  fneat  peij<°7  ^  ^^  <^^^  ^^  ^ 
twice  at  Mst,  solemnly  snbecnbed  that  cote- 
naiH,  he  did  so  presnmptaoosly  renounce,  dis- 
own, and  command  it  to  be  burnt  fay  the  hitod 
of  the  hangman.  3dly.  Because  be  haA  res-' 
cinded  all  kws  for  establishing  that  religion, 
and  enacted  faiws  for  establishinj^  its  contrary, ' 
and  is  still  working  for  the  ratroducing  of 
.popef^  into  these  hukb.  4thlv.  Forcommand- 
mg  of'^armies  to'destroy  the  Lord's  people,  who 
were  standing  in  their  own  just  defbnoe,  and 


hi  the 
of 


t  fields. 

Die  of  God,  upon 
and  Vigbteousness,  (they  beipg 
J  in  all  mer  things  to  render  him 
,  if  he  had  reigned  and  ruled  them 
.r  to  hia  covenant  and  oath)  more  than 
all  the  kings  that  hare  been  bemre  bim  in 
Scotland.  5thly.  That  he  hath  been  still  an 
enemy  to,  a  persecotor  of  the  truePkntestants, 
nfovoozer  and  helper  of  the  Papists,  both  at 
home  and  abroad,  and  hath  hindered  to  the 
.utmost  of  his  power  the  due  execution  of  just 
kws  against  them.  6thly.  For  bis  relaxing 
of  the  kingdom  by  his  frequent  grant  of  re- 
inissions  and  pardons  for  murderers  (whibb  is 
in  tiie  power  of  no  king  to  do,  being  expressly 
.contraty  to  the  law  ti  Cknl),  which  was  the 
ready  way  to  embolden  men  in  committiiMe'  of 
mmders,  to  the  defilinff  of  the  hmd  with  btood. 
Lastly,  To  pass  by  aOotber  things,  his  mat 
andmreadiiu  nndeanness  of  adultery  and  in- 
cest. [Sheila  in  his  « Hind  let  loose',  p.  178, 
ed.  of  1797»  invdghing  against  Charles,  says, 
*  for  all  the  ^nnmeron8  nroSd  of  his  adulterous 
and  moestuous  brats  begotten  of  other  men's 
wives,  and  of  his  nnmeroos  multitude  of  whores 
.at  home,  and  abroad,  yea  of  his  own  aister  too, 
he  died  <i  childless  pnhron,  and  had  the  un- 
kaented  burial  of  an  ass,  without  a  successor, 
save  him  that  murdered  him.'  Mr.  Fox  in  de- 
.hneating  the  character  of  Charles  says,  *  His 
aJbeiiQii  lor  the  duchess  of  Qileans  seems  to 
hsfttbsaiisuMiereandsordiaL  ^Mthsof^Bor- 


lesnftieril  sad 
wfaeiby  ye  are  guilty  of  their  Mood' 
adwanced  that  to  wfaidi  ye  prelendit 
and'  destroyed '  (as  fare  as  'ra  you  ntyy  that  to 


principles, 
I,  ye  nave 


wrongs,  and  oppressions,  I 
"  Next,  i  do,  by  the 


net  more  cqver^,  and  Ludlow  more  openly 
UMinuatothathisfbndneMfbrbis  sister  was  oif 
a  criminal  natare.  I  never  could  find  that  there 
was  any  ground  for  such  a  suspicion,'  Histo« 
rical  Woric,  p.  71,  laige  4to  ed.  of  1808.]  His 
drunhenneas,  his  disembling  with  Ooid  and 
man,  and  performin||^'  his  promisea  where  his. 
engaffementowere  sinful,-«c. 

**  Next,  by  the  same  au^iority,  and  in  the 
same  name,  I  excommunicate,  &c.  JaoBeslhike 
of  York,  &C.  and  that  for  his  idofatries  (for 
I  shaH  not  speak  of  any  othersins  bntwhat 
have  been  perpetrate  by  him  in  Scotland)  and 
for  setting  up  idofaitiy  in  Scotfamd,  to  defile  the 
Lord's  land,  and  his  tnticing  and  encouraging 
others  to  do  so,  Sec 

"  Next,  in  the  same  name,  See.  I  excom« 
munieate,  &c.  James  Duke  of  Monmouth,  6ce» 
for  coming  into  Scotland,  upon  bis  father'k  un- 
just command,  and  leading  armies  against  the 
Lord's  people,  who  were  constrained  to  riae, 
being  killed  in  and  for  the  rij^ht  worshipping 
of  the  true  God,  and  for  hb  refusing,  that 
morning  at  Bothwell-bridg^,  a  cessation  of 
arms,  tor  hearing  and  redressing  theur  injuries, 
&c. 

same  authority,  fcc. 
excommunicate,  &c.  John  Duke  of  Muder- 
dale,  See,  for  his  dreadful  Maspbemy,  especially 
that  word  to  the  Prelate  of  St.  Andrews,  Stt 
thou  at  my  right  hand,  until  I  make  thine 
enemies  thy  footstool ;  his  atheiBtical  drolling 
on  the  scriptures  of  God,  scoffing  at  retigion 
and  religious  persons ;  his  apostecy  from  the 
covenant  and  reformation,  and  bis  persecuting 
thereof,  af)er  be  had  been  a  professor,  pleader 
and  pressor  thereof ;  fbr  his  pmnry  in  the  busi- 
ness of  Mr.  James  Mitchd,*  for  bis  adulteries 
and  nndeanness ;  for  his  counselling  and  as- 
sisting the  king  in  all  his  tyrannies,  overturn^ 
ing  and  plotting  against  the  true  religion,  for 
hisgammg  on  the  Lord's  day,'  and  for  bis 
usual  and  ordinary  cursmg. 

"  In  the  same  manner  he  pronounced  sen* 
tenoe  agunst  the  duke  of  Rothes,  sir  Geoi^ 
Haekemne,  the  lung's  AdvocSte,  and  Thomas 
DalzielofBinna. 

"  ^fiar  he  had  pronounced  sentence  a» 
above,  be  went  on  as  follows:  **^  1  think  none 
that  acknowledge  the  word  of  God,  the  power 
deputed  to  the  church,  and  the  reason  and  na- 
ture of  that  power,  can  jud|pe  this  sentence  to 
be  unjust.  The  pretence  of  its  being  unformal, 
without  wamtngi,  admonitions,  &c.  is  folly 
answered,  in  that  those  men  have  placed  them- 
advea  above  the  admonitions  of  ministers,  have 
repelled  all  due  warmngs,  and  wickedly  put  to 
ornd  deaths  the  servanto  and  ministers  of 


•^  Aato  this,  see  the  Caaes  of  Mitehel,  vol 
6,  p.  1S07,  and  of  Maitbuid^  vd.  6,  p.  1361,  of 
thisCnlleotaon. 
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UnfiiMMl  tbe  Gtspttll  of  . 


ftdjroBluwi  %•  give  tlienl 
wiiMM,  and  sbat  up  aU 
iona^m  to  im  the  kiie^  mkI  as  ibr  fv^'of  the 
liul  I  hikiv  here  charged  apeo  them,  kandeth 
■(me,  the  fkeeds  heior  nolMir  and  kaowm,  and 
Ihe  ntoat  of  them  mgA  as  (hemaelvea  de  atimr, 
•ad  to  their  «faanie,  beast  of.  And,  as  the 
causes  are  just,  and  siioh  as  lor  whteh  the  iiii-> 
aioters  of  Christ  have  io  all  agw  proceeded  to 
tbe  flhe  aoBiteDOe,  ao,  it  being  oovr  done  bj  a 
■loialer  fA'  tfto  g!ii9peki  and  in  such  a  manner  as 
the  pMoeat  eircimiataBces  of  dte  ohn^eh  of 
Christ,  with  cenieet  lo  the  preoBOt  crsMl  pene* 
ootioQB,  will  adoMtfthe  soDtonse  tikoirayeois 
mukmbtedlj  jost  ahw:  imd  there  are  no 
powers  on  earth,  either,  of  kings,  pvaiees,  hmh 
giatratofi^  or  liiMStrrs  of  the  gospci,  eaa,  with 
out  the  repemtanee  of  the  peifeono  openi  j  and 
legaity  appearing,  rererse-theoe  sentenoes  upon 
any  aodi  aceonnt.  And  as  God,  ifh»  is  the 
afofiior  of  thoft  power,  is  the  more  engaged  to 
the  ralSiyiog  ot  theae  oentonGia;  soaHthat 
adunowiodge  the  word  of  CM,  and  beliere 
themsclTea  subject  to  his  f ofommcnt,  ought 
^  also  to  acknowledge  them. 

<<  If  any  shall  object,  as  we  hear  they  do, 
tiiat  these  proceedings,  though  not  unjust,  are 
foolish  and  rigerons;  we  answer  with  that 
word  of  scriptore,  which  we  hove  much  more 
foason  to  use  thanthose  of  whom  it  isTeeordod, 
Geo.  xxjtiv.  31.  ^ShonM  he  deal  with  our 
«  sister,  as  with  an  hariotP'  ShooM  they  deal 
with  oar  God  as  with  an  idol?  Shoidd  they 
deal  with  his  people,  as  with  miirderers  and 
malefiustors?  And  shall  wo  not  d<»w  out  God's 
•word  against  God's  enemies  ?'' 

C^oofcshank  then  proceeds:  "  It  is  not  nrf 
prorriBoe. either  to  eonderau  or  vindicate  tlm 
action,  which  not  onlv  cxpieed  the  suflttois  to 
the  greater  fiory  «f  their  perseOaters,  hot  also 
to  tw  censarss  of  their  mends,  nay^  and  op- 
posed the  whole  body  of  tbe  Presby  tenans  to 
the  ridicule  and  scom  of  tfaeir  cnemiGS';  tbongit 
Mthing^  is  more  certain,  Iban  that  thoy  were 
■eitheJ^  oonsulfced  in  it,  nor  apjfroved  of  it 
However,  the  following  qnoiieo-are  sobnntted 
to  the  reader.  Had  not  the  persons  agaamt 
whom  thesenltamowasproiiomicsd  been  guilty 
of  ail  timt  was  laid  to  their  charMf  Was  nOt 
Mr.  Cargill  an  approved  minister  or  the  gospH  f 
Can  it  be  said  that  biags  and  pridees  are  not 
aahfsol  to  the  oensntes  of  the  church  P  lo  is 
pkaBthechnreb  of  Bngtad  approves  of  tlve 
oaeonmiiniaatioK  of  leyd  persons  if  they  d««- 
Bsrve  itv«s may  be  sotn  from  i^m  homilies, 
which  are  recommended  ky  the  35lh  artidle^ 
Thes,  in  that  «<  homily  of  Ae  ri^ht  nse  of  the 
adinnBhy''part9,iti#said.  [Bdition  printod  at 
London  1687,  p.  17».}  '  And,  according  to 
this  example  of  oar  Shvimir  Christ,  in  the  pri- 
mitive ehmreh,  whidb  vrat  most  hoKr  sud  godly, 
and  in  the  which  dae  discipline^  nM^  mntriurf^ 


6osv  to  ibs  fPMt 
seandoll  and  dwadwanti^  of  tbs  VmmmH 
•oforawd  rtHgisa,  the  pr&ssors  sadpniriMi 


was  used  asfainst  the  wiekod*  obsb  ^ 
«refe  net  snfttedood&toenlerntotbfthto* 
of  the  l4>id,nsraditiittodto( 


true 
nance 


the  use  of  the  holy  sacsamsats,  1 
Christians,  until  they  1»d  dsae 
»  faafore  the  whole  fbnieh.    Aa< 


witbotJNr 


Aadtbhwas 


praetisod  not  enly  upon  moan  persoasi  t^etibi 
upon  dm  isbIh  noble  aad  asigllly  perssas,  yet, 
npim  Thaodonins  that  poissant  and  aiigkcjr 
fimpemry  whom,  for  eomwitring  a  giJEfsm 
and  wflIM  mmdkr,  8t.  Amfanse,b«kspsf  Mi* 
bus,  ropvored  sharply,  and  did  also  easmaa^ 
nicatotbe  said  £mpeiw,andhrobgbkhaals 
mce.  And  they  thek  woe  soiailli 
and  hnaished  (aa  it  vera)  ftam  is 


(aa  it  vera) 
of  the  Lord^  were  taken  (u  ihMr  b 
indeed)  for  aaen  divided  and  separslsd  Mi 
Christ's  ehurcfac,  and  in  OMist  dangarsureitoll. 
'  Yea,  as  8t.  Panlsaitb,  ercn  given  entoSslM, 
the  devil,  for  a  tiBK:  And  their  compaay  nsi 
shtmned  and  aveided  by  nH  godly  men  mi 
women,,  until  snch  time  as  they,  by  lefestantt 
and  pnblic  pepsaiOe,  were  reconciied.'  Has 
then  is  the  excemnMnieation  of  a  pammat  md 
mighty  Emperor,  and  hia  bemg  hrom[falt» 
open  penanee,  approved  of  by  lie  eharoh  tf 
Engknd. 

*<  From  this  tbe  reader  must  jiadge  for  blia- 
aelf;  how  ill  it  becomes  the  high-ft^  to  aiaib 
the  Tonrood  ezcommoniention  •  matter  of  is* 
prsaeh  to  aU  Presbytariaos^  even  eponihoa^ 
poaitienthliftthey  bad  approved  of  it,  aadvbs- 
ther  that  action  waesoimpreeedentsdissMm 
would  represent  it.  And  for  the  fonnabty  md 
seasonablenem  of  it  at  thai  time,  1  mait  itAr 
him  to  what  Mr.  Cargia  8|iys  himaeir,  wd  «> 
his  own  rcAoction* 

'<  Next  Lord  s  day,  Mr.  Car«ill  pisadiri  « 
the  Fattowhill,  m  the  parish  of  liviofiUsi, 
and^  in  the  prefoee,  said,  *  I  know  isatRl 
will  be  condemned  by  many  for  what  i  Mb 
done,  in  eacoeminmeating  tmoe  wicked  ami; 
hot  Oimdeitm  me  who  will,  1  know laflii|i- 
erovmi  M'  God,  and  am  pessoaded  that  vbitl 
have  dooe  on  earth  is  ratified  in  hoiven;  Ar, 
if  ever  I  knew  tho  mhid  of  Ged,  and  was  thar 
in  my  ealttoany  piece  of  my  geAemtisa»iNfi» 
itwasitttbnt;  and  i  shall giive you  two dpi» 
whoiteby  yon  may  know  I  ato  in  no  ddmmL 
1st.  IfiODimofthesemendonotfindtfaatsrt* 
tenoe  binding  upon  them  ere  they  go  stf  tbe 
otagei,  and  be  not  obliged  to  ooofoafe  it  flm 
tfaenr  tovver,  and  to  the  aftwhtment  of  odiOrt. 
9d.  If  these  men  die  the  osdinay  dn*  ^ 
msDythciiGod  hath  not  spokou  by  am.* .  TkB 
firstof  these  wnsveiified  m  tbe  dake  of  RsAor; 
end  the  sesend  hi  ttie  remmrkaUe  exit  of  nrtH 
oftheae  #fao  were  exeommwiioaled." 

Mr.  Lamgy  after  obaa  i  iugof  this  uujuiaMi 
nicatiSD,  that  thohgh  ludicrooset  preaent,  il  M 
in  thetune  of  ito dennnciailioB«  of  ads^  v 
mdclibleimpi«alk>neiithdwiQtoseB^  pNca«0i 
••Wliloimpiiy  OfT     *       '  "  "      ""- 
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«f the  noM,  kMBjT  m  m^Mh  deeUired  i^nrt^ 
•Ml  be  ther  praaehing  end  wreittiii^  hsnag  ex* 
prat  ther  detntatkNi  of  floch  oinnioos  and 

i^'m MUaH  to •oadeniD  them  eatirely  for  dis^ 
wwtaag  a  govetnmeiit  under  which  thej  had 
^ojojFM  DO  leeipfocal  proteotioD,  but  by  whieh. 
Ibev  were  miilbrmly   peHeouted   bm  pro* 
•mbed."    Vol.  4,  p.  106.  8d  Ed. 

lodged,  there  can  be  but  little  reason  to 
doubt,  thai  of  the  raat  numbers  who  wduM 
Ml  aehnowledge  the  kin^  authority,  many 
wore  iodnoed  to  that  resolotion,  and  many 
were  oonfiitned  in  it  by  OargiH's  aentenee^ 
▼ery  numerouo  were  the  prosecntiont  fbr  that 
offeoee:  And  it  is  corioasto  obserre  how  of 
difibrenf  individuals  who  were  judieiaDy  qnes*^ 
tioned  aoto  \he  auihontT  of  the  king,  some  with 
dMI^nt  degrees  of  boldness  and  peremptori'^ 
Bess  denied  it,  some  answered  efasirely,  some 
nvevarieated,  and  some,  submitted  to  admow- 
ie^it.  lotbis  Ck)llcction,  the  proceedings 
unmr  a  ikw  of  suob  prosecutions  are  leportcd 
at  kgg^  from  the  Scots'  Reocnds,  and  a  ff^ 
ethers  are  mentioned  in  notes*  I  will  here  in-^ 
atrl  from   Fonntatnfaall  two  short  reports  of 


«<  Oetober  1,  ld8l.  Colonel  GajR»  eom« 
mander  oTa  reffiment  ibr  the  kinfi^  of  SKjain  in 
PluidefSy  called  the  d^e  of  YoA's  reg pneut^ 
hsTfag  desired  fhmi  the  duke  some  of  those 
who  were  pnaoners  on  accsnnt  of  their  refigion 
and  fanaticism,  to  be  sent  ^way  with  him,  as 
ssMiers  to  iltl up  bis  number :  ThednkecaHed 
a  counol  ftr  that  efifect,  and  six  of  them^ 
^&  Fomaufr,  Garnock,  Lapslev,  Stewart^ 
V&mt  and  Rossel,  the  most  of  them  yonng 
fitHovH^  weiY  btought  with  a  purpose  to  sen- 
Itnee  them  to  be  delivered  to  him  ;  but  they 
did  so  misbehave  in  declining  the  king,  the 
duke  of  York,  and  cOuneil,  and  speaking  socb 
nolsrious  treason,  that  it  altered  the  comiciPs 
niad;  aiid  instead  of  sending  them  away,  they 
Ofdained  ihem  all  to  be  panneUed  at  the  crimi- 
ml  court  &r  treason." 

"  October  T.  At  Criminal  Court,  the  six  per- 
sons mentioned  supra  were  pannelled  fbr  trea- 
son, on  their  dedarations  they  had  made  before 
'  the  prhry  council  on  the  first  onrrent.  The 
kag^  adrocate  being  in  Angus,  sent  orer  a  de- 
yntetiop  to  me*  to  pursue,  as  his  substitute. 
in  that  cause;  but  God  so  oidered  it  that  1 
was  fteed,  and  sir  WHHam  Pnrris  eased  me 
of  the  office.  In  fortification  of  what  they 
•aid  belhre  tfte  duke,  and  the  council,  they 
M  the  derks  and  macers  of  council  as  wit- 
nesses, wTio  deponed,  that  upon  tbe  mattitfry 
ther  uttered  those  or  the  like  words  :  ••  They 
declined  the  king,  and  denied  him  to  be  their 
hMffid  soTereifu;  and  called  him  a  ^rant, 
and  eoTenant-breaker."  And  Forman  had  a 
l^nifewith  this  posle  and  inscription  graven 
on  it:  This  is  to  cut  the  tbtoats  of  tyrants; 
ond  said,  **  if  •  Ae  king;^be  a  tyrant^why  not. 
aiso  to  cut  hk  tfatoai,  and  if  theywere  rigMeoas 
^^es  ttM^'wouM  have  the  same  on  their 
^irord^y  list  Boehattiisn'a  inottO|  liucfuiviid 


pcudMcs  esmmitted  hy  persons,  shd  owned  b^ 
vwelttvs  of  tiie  Roman  profession,  ye  also 
teach  your  dissipies  to  <fye  fhr  that  which  ye 

— <     I     .11.  . „., ,,| MIIIM 

from  the  great  Emperor  TriKJan,  *  pro  me,  silt 

•  mereor,  in  me." Oamock  havit)^,   at  a 

committee  of  council,  railed  at  genm^  paleidy . 
calling  him  a  Muscovia  beast, /whfi  used  t9 
roast  men,  tlie  genenri  in  a  fmssion  struck  him 
with  the  poiMl  of  hia  shable  on  bis  ihce^ 
tfl)  the  blood  sprang.  Garnock  gave  in-  s 
tostimony  and  protestation,  alt  written «  and 
iigned  with  bis  own  hand,  caHtng  them  all 
Moody  murdefvrs  and  Papists ;  atM  ebargin]^ 
all  the  pariiamenten  (as  he  called  tfaeml 
quickly  to  reverse  and  disannul  their  wi^ed 
lavFs  tliey  had  made,  and  that  Popish  test  they* 
had  beai  taking,  and  to  put  away  that  sinfbl 
ma»(meamng  the  drice  of  York)  or  ehe  the 
judgments  of  God  weie  ready  to  break  upon 
the  land.  ■  -Lapsley  was  wiser  than  the 
other  five ;  Ibr  he  owned  the  king  in  so  Ihr  ae 
he  owned  the  covenant  which  he  swore  at  bin 
coronation .  at  Scoon^  and  would  neither  go 
back  nor  forward^  nor  say  any  more ;  so  they 
not  being  able  to  reach  liis  Idb,  the  diet  wai 
deserted  against  hhn,  and  he  wa^  sent  back  to 
the  thieves  hole,  to  be  ftttered  affain ;  hul 
while  they  were  on  the  pannehi  the  bolfis  ward 
taken  off  them,  so '  non  dicebaat  causam  et, 

*  vinculis.'  Before  inclosing  the  assize,  thejf 
gave  in  another  paper,  smMcribed  with  alt 
ttieir  hands,'chaiging  their  blood  on  tbejudgeSi 
and  summoning  them  to  answer  at  God's  tri- 
bqtial,  and  r^eoting  on  their  unjust  and  bam* 
harous  dealing  with  Mitch^t,  Messieurs  Jobs 
Kid,  and  Km^,  and  alledging  Mr.  Johtt 
Elhea^  Ibr  pursuing  them,  died  Vith  horrors, 
and  for  killing  James  Lermonth  only  fbr  be* 
ing  present  at  a  iMd  conventicle,  where  a  aaan 
was  killed,  ^.-rTbir  #vewere  foend  gnil^ 
by  thejury,  and  condemned  to  be  bauffwl  in 
the  Giitk>w-iee  betwixt  Leith  and  fidiiMi^h, 
on  tbe  lOtk  of.  October ;  thais  beads  to  ba 
struck  off^  and.  set  upupqw  prk^s  upon  the 
pleasance-port  of  Edtuhmh  ;  and  f  ormae^a 
band,  (who  had  tbe  fonaaid  kmla,)  to  he  eufeff 
aUve :  aU  which  was  aecotdiagljf  done ;  and 
tb^y  died  pbstiaatel^  withaet  acknowitdgiap 


any  fanU,  or  retraeting  tbeur  aners,  or  aifew 
lag  miaistevs  tepray  Mr  them^;  hut  revilin|| 
and  eondeaaoiag  their  jadgies^  and  idl  thai 
difieied  iron  thMa.  Their Tbe^haa'weflealalhMa 
up.  by  soBW  of  their  pai^  ftom  undrr  tha 
ipbb^  and  rdNwied  to  tfta  Wese*kivh»y«rdk 

'<  Oetober  1^  i^l.    The  d«ika  «#  Yofk 
mUed  a^.  cwmcii  eateaordiiiary^ 


four  more  of  these  unhappT  pesfl^  ef  se-db^ 
Inded  principles  with  colopelGage,  toFlandara. 
When  they  were  brought  id,  they  hegf$h  ia 
that  same  very  strarn  and  dialect  with  their 
neighboun,  who  were  but  bansped  tbe  day  b6« 
fbre :  but  the  duke  caused  hastily  remove  theitt,^ 
that  they,  might  not  abo  hang  tbemselvies.  wtib 
^eir  own  tongues.'*' 

Mr.  Laing,  vol.  4.  note  lY.  calld  this  the  onrr 
instance^  wbiob  he  has  found  of  an  e^Qivoed 
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shift  and  shime  to  owoe,  and  ye  Woff  taken  and 
examined  in  presence  of  bis  royalT  liighnefls, 
hia  majesty's  high  cemmtssioner,  *  and  lords  of 
Privie  CouDcil  upon  the  fyfUent  of  July,  in- 
stant, anent  your  treasonable  practices  and 
principles  above  mentioned,  ye  the  saids  Mr. 
Donald  Car^ll,  Mr.  Walter  Smith,  and  Mr. 
James  Boig,  nave  most  treasonablie  denyed  and 
disowned  the  king's  majes^ties  authoritie,  as 
nowe  established,  declaring  that  ye  are  not 
cbleidged  to  obey  it,  and  ye  the  said  Mr.  Walter 
Smitli  does  expresslie  disown  the  king's  autho- 
ritie and  power  in  makeing  of  judg^esand  calling 
of  parliaments,  asserting,  that  if  ye  should 
owne  the  same,  ye  should  own  the  takeing 
away  of  your  own  lyif,  decfairing  it  therby  to 
be  your  opinion >  that  ihe  owneing  the  king's 
authoritie  is  as  great  a  cry  me  as  self  murder. 
And  ye  the  said  Mr.  James  Boig  did  refuse  to 
sigae  TOur  declaration  emmitted  befor  the 
council),  and  that  because  it  would  supplye 
ane  acknowledgement  of  the  king's  authoritie 

humanity  in  the  duke's  administration^  which 
therefore  it  would  be  unjust  towards  his  cha- 
racter to  suppress. 

''December  11, 1682.  At  Criminal  Court, 
three. Both wel-bridge  rebels,  called  Cochran, 
Findlay,  and  RoWtson,  are  pannielled  for 
bdn^there,  at  least  for  disowning  the  king's 
'  authority,  and  calling  him  a  tyrant,  and  re« 
fbsingto  call  Bothwd-bridge  a  rebellion;  they 
were  sentenced  to  be  han&^ed  on  the  15th  De- 
cember. Robertson  said  ooldly  to  the  king's 
advocate,  that  he  was  maintaining  no  more 
jhan  what  he  had  sworn  to  in  the  test ;  for  by 
a,  they  had  all  sworn  to  Knox's  old  confession 
of  faith,  and  so  by  it  were  bound  to  suppress 
tyranny  as  well  as  he." 

As  to  this  see  what  Fountainhall  (1  Dee.  149) 
sa3r8  in  his  account  of  the  prooeeduigs  in  tha 
paHiamentof  1681. 

"  In  th^  act  of  this  parliament,  anent  the  as  - 
serting  the  saooession  of  the  crown^  these 
words  (which  are  twice  repeated)  are  weey  ma- 
'terial,  and  deserve  deep  consideration ;  *'  That 
it  shall  be  treason'  to  alter,  inTcrt,  or*  suspend 
'  the  next  heir  from  the  administration  of  the 
tforemment,  aoeording  to  the  laws  of  the 
kingdoms"  Ergo,  the  alledgeanee  cesses,  if 
the  next  heir  administnte  contrary.to  the  stand- 
ing laws  for  the  PrsCestant  religion,  or  seek  to 
inteodnce  Popeij :  This  consequence  is  the 
same  with  what  is  deduced  from  the  15th  and 
95th  artieles  of  our  old  confessran  of  faith  in 
156T,  limiting  oar  obedience  to  the  magistrate 
while  he  doth  the  things  appertaining  to  his 
•ifiee,^  duty,  and  charge." 

*  Speaking  of  the  duke's  coming  to  Scotland, 
$hiels.  (Hind  let  loose  161),  says  « Anti- 
christ began  to  blaze  his  bravery  in  the  solemn 
apd  shameful  reception  of  his  harbinger,  that 
^imp  of  the  Romish  whore,  the  duke  of  York ; 
who  had  now  pulled  off  the  mask  under  which 

Sehad  tong  covered  bisAatichristian  bigotry/' 


(which  ye  resolutUe  and  obstinatUe  disome), 
and  that  to  such  a  bight  as  ye  will  not  doe  the 
least  act  that  ve  judge  miffht  infenre  the  mean- 
est acknowledgement  of  mat  sacred^authorilie, 
which  ye  most  treasonablie  and  dupitefinUie 
disowne  and  contemn.  LykeiM  ye  the  nid 
Mr.  Donald  CargiU,  Mr.  Walter  Smith,  and 
Air.  James  Boig  nave  most  treasonablie  in  &oe 
of  his  myall  hiehnes,  his  mi^esties  high  com- 
missioner, and  loi'ds  of  councdl,  owned,  justi- 
fied, and  ratihabit  the  Jate  rebellion  at  Bothwd  • 
bridge,  in  Jnne  1679,  treasonablie  decbiring 
that  they  wer  not  rebells,  but  that  they  wer  ia 
persuit  of  the  truth,  and  that  it  n  as  lavrfull|  and 
that  they  rose  in  tber  own  defenee,  and  ye  the 
said  Mr.  Donald  has  confest  that  ye  preached 
at  the  forsaid  conventicle  bolden  at  Torwood, 
in  October  1680,  but  most  treasonablie  da- 
clines,  and  refuses  to  anaWer  whither  ye  did 
excommunicat  the  king  ther  or  not,  opaa 
pretence  that  it  is  ane  question  anent  ane  eocla' 
siastic  matter,  and  the  conndll  is  a  civili  judi- 
catorie,  treasonablie  thereby  declining  tbejpod^ • 
ment  and  jurisdiction  of  the  long's  naiertia 
and  his  councill,  and  ye  the  said  Bfr..  Waller 
Smith  has  most  treasonablie  declared  that  ya 
thmk  the  reasons  of  the  king's  ezoomnroai- 
cation  just,  particulady  his  reason,  vis.  became 
the  king  is  still  working  for  the  oommandiogaf 
armes  to  destroy  the  Lord's  people,  who  war 
standmg  in  ther  owne  defence  for  ther  (Kin- 
ledges  and  rights  against  timnnie,  oppreanoM^ 
and  injuries  of  men,  and  for  the  blood  he  has 
shed  in  fiekls,  and  on  scaffdds,  and  in  the  aeas 
of  the  peo[>le  of  God,  upon  the  acoowt  of  re- 
ligion, which  ground  of  excommunication  ia 
both  most  false  and  treasonable,  and  ye  nsit 
treammablie  decline  the  iudsfment  and  jaijs* 
dictwn  of  oar  soreraigne  lor^  apd  iiis  csuaolly 
iuxsayeittg  that  that  matter  onght  net  to  be 
judged  by  the  councill,  but  by  ane  ecclesiastical 
judicatone,  and  ye  the  said  Mr.  DonaM  CaigiD 
and  Mr.  Walter  Smith,  have  ofl  and  divosa 
tymes  conyersed,  harboured,  and  interooa« 
moned  with  the  bloodie  and  sacralegtous  mac« 
derers  of  the  late  archbishop  of  St  Andrewi, 

Erticulariie  with  John  Balfour  of  Kidoeb, 
enrvsons,  sons  to  Henryson  in  Kilbrachnoat, 
and  James  Russil  in  KeUe,  in  sundrie  pbuse^ 
IMrticularlie  in  Holland,  and  at  a  field  convaoF 
tide  bolden  at  the  common  of  Devan,  open 
the  day  of  June  last,  wher  ye  tha 

said  Mn  Donara  Careill  took  upon  ton  to 
preach  your  treasonable  and  aeditioos  oodrin, 
and  ye  tne  said  Mr.  James  Boig  has  treasonably 
owned  and  adhered  to  the  treasonable  paper  , 
above  mentioned,  called  the  Sanquhar  Deoara- 
tion,  in  the  haill  head  and  articles  thereof, 
having  read  it  over,  and  having  sein  and  resd  it 
formerlie  as  ye  confesse,  and  ye  the  said 
Mr.  WaTter  does  also  owne  and  adhere  to  lbs 
samen  with  a  certain  gloeae  and  interpvelatioB 
of  your  owne,  but  most  treasonablie  conchids 
that  he  certainlie  knewe  the  king  is  ane  nsmpff* 
and  ye  wish  he  wer  not  a  tyrran,  thereby  con* 
duding  that  he  is  a  tyrran  in  your  onSnioa, 
aodthityearesoriehe  ison^  aadtho^iUw 
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ymi  shift  to  answer  anent  the  mimler  com* 
iutled  upon  the  late  archbishop  of  BL  Aa- 
drew'Sy  ^et  ye  the  said  Mr.  Donald  does  assert 
aii||  oppiolie  a? owe  the  damnable  and  jesoiticall 
.doctnn  of  privat  assassination  and  mnEdcft  and 
aays  that  a  privat  raan  hanng  a  call,  may  law- 
fuhe  kill,  and  instances  the  case  of  Pbmesa* 
and  Jael,f  npon  which  oonsideratioii  ye  say  ye 
cannot  giro  your  sei|se  of  the  arcbbisbop's 
•morder,  theray  insinuating  that  the  murderers 
tede  a  adi  and  did  murder  lawfuUie.  Of  the 
irhilk  tressonable  crymes  abovementioned,  ye 
«nd  each  of  you  are  actors,  art  and  part,  which 
heittji^  found  be  ane  assize,  ye  ought  to  be 
punched  with  forfaulture  ot  lyfT  kinds  and 
'f9od»^  to  the  terror  of  others  to  commit  the  like 
Serefter.  And  ye  the  saids  Wro.  Thompson 
and  Wm.  Coothill,  are  indyted  and  accused, 
that  wher  notwithstanding  be  the  laws  and 
•acts  of  parliament  above-mentioned,  yet  ye 
idwcfcing  off  all  fear  of  God,  respect  and  re- 
Mrd  to  his  m^jestie's  ac^thoritie  and.lawes. 
Save  presumed  to  ryse  and  joy  n  with  the  for- 
.aaids  fri>eUrin  arokes,  at  Both  well- bridge,  in 
JoaM  1679,  and  to  continue  with  them  com* 
aitting  all  ads  of  hostility,  rebellion,  and  high 
treason,  till  they  wer  defate,and  sickly  ke,  you 
did  upon  the  day  of  4  ^^^  ^ 

the  taking  ol  two  prisoners  furth  of  Airth, 


*  See  Numb.  chap.  xxr. 

f  .See  Judges,  chap.  ir. 

X  Sic  in  Or%.— Many  passages  in  the  Re- 
ports of  this  and  other  scotch  eases  inserted  in 
this  Collection,  exhibit  proofs  of  remarkable 
carelessness  and  incorrectness  in  the  Records 
of  Justiciary  from  which  they  were  transcribed. 
Mr.  Hume,  in  his  Tsluabie  and  instructive 
.Commentaries,  has  mentioned  many  instances 
•f  imperfection  in  these  Records.  The  fol- 
lowing I  have  noted  among  others : 

It  appears  that  certain  commissions  of  judges 
are  inserted  in  the  books  of  adjournal,  as  if 
dated,  at  the  times  of  their  entry,  which  are 
some  days  later  than  the  true  dates  of  the  com- 
missiona.  See  of  Description  and  Punishment 
of  Crimes,  toL  1,  pp.  S.  17.  So  he  mentions 
instonces  of  abrklgment  and  mutihtkiii.  See 
«f  Description  ami  Punishment  of  Crimes, 
vol.  1,  pp.  S49,  S50,  851.  Of  Trial  for  Crimes, 
Tol.%  pp.  335.  S99. 416.  So  omisswns.  See 
Description  and  Punishment  of  Crimes,  vol.  1, 
pp.  333.  254. 355.  So  omissions  of  the  whole 
libeL  See  Description  and  Punishment  'of 
Cria(ies»  vql.  1,  p.  351.  Trial  for  Crimes,  vol. 
S,  pp.  93.  103.  417, 418,  And  omissions  of 
some  of  die  libels,  where  there  were  more  than 
one,  see  Trial  for  Crimes,  vol.  3,  p.  335.  So 
Omissions  of  the  whole  Records.  Description 
and  Punishment  of  Crimes,  vol.  1,  p.  384.  So 
.  Omission  of  Arguments  and  Interlocutors  on 
disputed  points.  Description  and  Punishment 
•f  Crimea,  vol.  1,  p.  439.  Trial  for  Crimes,- 
vd.  3»  pp.  149. 159, 160.  169.  181,  182,  183. 
334.434.  So  the  insertion  of  only  short  notes 
«f  a  libel.  Trial  for  Crimes,  voL  3,  p.  45.  So 
'^unitenity  in  the  ReoQcda  as  to  the  in- 

Y0L  X.  ' 


wh^  war  hnpriaoned  ftr  that  i 
said  rebellion.  Ly  ke  as  both  of  yon  have  dia* 
owned  and  declined  the  king's  sacred  mveatie 
and  hia  authoritie,  ye  the  said  William  Thorn- 
aon  saying  that  ye  would  not  buy  your  lyff ai 
ao  dear  ante  as  by  saymg  Ood  save  the  king} 
and  ye  have  dechiired  it  as  lawfuU  to  kill  tha 
officers  of  his  majsstie's  army,  asitislawfuU 
for  his  maiestie's  judges  to  execut  justice  upon 
rebellioiis  traitors  like  yourselt;  whom Jve  call 
the  people  of  God';  and  ye  the  said  Williana 
Coothill  haa  moat  traasonablie  dcdaired  thaa 
ye  think  the  kii^  deserves  to  dye  becaose  he 
has  brocken  the  covenant,  and .  presses  other 
persons' to  doe  it  by  his  forces,  and  has  mos| 
labile  asserted  that  he  has  caused  take  th« 
bk>od  of  many  upon  that  account.  Ly  keas  ye 
hare  most  blasphemouslie  declaired,  that  those 
who  murdered-the  archbishop  of  SU  Andrewa 
hade  the  giorie  of  God  befor  ther  eyes,  in  that 
act,  the  whilk  crymes  ye  have  not  only  can* 
fessed  in  presence  of  his  majestie's  privie  coui^ 
cUl,  but  also  in  presence  of  bir  foyall  highaes 
his  majestie's  high  commissioner,  and  lorda 
of  privie  councill,  upon  the  13th  ot'  July  instant, 
and  of  the  whilk  crymes  aboverspecifit,  ye  and 
ilk  ane  of  you  are  actors  art  and  part,  which 
being  found  be  ane  assyse,  ye  ought  to  ba 
punished  with  the  paines  of  death,. roriai})tura 
and  confiscation  ot  lands  and  movables,  to  tli^ 
terror  of  others  to  commit  tlie  like  herelier. 

Pfftea^r.—Shr  George  M*Kenzie,  of  Rosa* 
haugb,  our  Soveraigne  Lord's  Advocate. 

His  Mioaties  Advocate  produced  the  Indyt^ 
ment  and  Precept,  tberupon  deulie  execut  and 
mdmat,  togither  with  ane  Act  of  coundll^ 
wherof  the  tenor  followes;  **  Edinburgh  the  19th 
day  of  July  1681^  bis  royall  highnea  hia  ma* 
jesties  hk^b  commissioner,  and  lords  of  jirivia  ^ 
councill  doe  hereby  give  order  to  his  majesties 
advocate  to  persewe  a  proces  of  fbrfauUure  be- 
for the  Lords  Commissioners  of  Justiciary, 
against  Mr.  DoUald  CaigiU,Mr.  Walter  Smi^, 
ur.  James  Boig,  William  Thomson,  and  Wil  • 
Uam  Coothill,  prisoners,  for  which  these  shall 
behiswarrand.  Extract  by  me,  Pa.  Mufzus.** 

Hie  Lords  finds  the  Dittaya  relevant,  and  ra* 
milta  the  same  to  the  knowledge  of  f' 


Hugh  Blair,  vintner. 

John  Aitkin,  goldsmith. 

James  Graham,  vintner. 

Robert  Mib,  masoA. 

John  Colendur,  smith. 

Alexander  Uack,  plumber.  - 

Mr.  Alexander' Robertson,  brewer. 


sertion  of  particular  matters.  Trial  for  Crimea^ 
vol.  3,  pp.  156.  166.  171.  180.  186.  314. 
Moreover,  it  appears  tliat  during  some  period^ 
the  Records  are  not  extaot '  See  Descriptioa 
and  Punishment  of  Crimes,  toL  1,  p.  441. 
Trial  for  Crimes,  vol.  3,  pp.  46.  ijOO.  1Q3. 
143. 343.  .     . 
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not  we  Bftlfoar  of  Kinlocb,  tlieae  two  vetn, 
but  (ltd  see  the  other  two  within  these  tw«(Te 
months  or  thereby  to  the  best  of  hw  know- 
ledgre.    I'be  ooppie  of  the  sermon  sHeMlged) 
preached  be  him  at  Torwood,  being  prodiKed, 
and  heasked  if  that  was  the  ooppie  tfaer«ef,de» 
syres  a  tyme  to  consider  thereof  befbr  answer, 
being  int errogat  if  he  thinks  the  ryMtag  tt 
Bothwellbridge  was   a  rebelKon  againit  the 
kin^  and  his  authoritie,  declaires  he'owntsdto 
fensive  armes  in  case  of  neoesttty  and  tUda 
those  that  rose  at  Bothwd  bridge  wsr  Ml 
rebells,  and  that  he  tiiinks  tbev  wer  eppMt 
and  rose  in  tber  own  defence.    Being  interBgil 
if    he  was  with    those  was  hi  armeii  at 
Airdsikiosse,   refuses  to  answer,  and  di^fni 
it  may  be  made  out  againest  him.    Being  ii^ 
terogat  if  he  was  with  these  wer  in  aiMi 
at  Bothwel  bridge,  he  makes  the  same  ansiMr. 
Being  interogat  if  he  was  at  the  emilliDg  of  tkt 
]>eclamtionatSanqakiur,denyshewas.  Bciig 
interogat  if -he  hade  any  accetmon  to  the  draws* 
in?  i>f  that  declaration  or  penned  the  suae, 
refuses  to  giro  answer  thernpon,  bat  dechim 
he  did  not  see  it  till  efter  it  was  prodtiwi 
Bebg  interogat  anent  that  paper  oaUed  Iks 
Declaration  at  Sanquhar,  and  if  he  ownei  tk^ 
principles  therein  contained;  refuses  to  usb 
answer  and  desyres  a  tyme  to  oonskler  tkenf, 
not  that  he  is  unwilling  upon  tyme  giren  hia 
to  declaire  his  jud&rment  therupon.  That  paper 
called  the  Fanatick's  Newe  CoTenant  or  Car« 
^irs  Oorenantfbeing  also  read  to  him,  andbdn^ 
mterogat  if  he  ownes  the  principles  tbeicii 
contained,  makes  antfWer  as  dbrsaid.    Boag 


C/8pt.^  Anarew,  fbrresler. 
William  Bruce,  stabler. 
Janes  M^Cubie,  merchant 
WilKam  Dunbar^  of  Paitbnok. 
Captain  Andrew  Cassie.' 
Alexander  Cruickshanks,  merchant 
•  George  Weir,  brewer. 
Andreir  Johnstoun,  stabler. 

The  Assize  lawfnUie  sweme,  no  objection  in 
the  contrair. 

His  Majesties  Advocat*  for  Probation,  ad- 
duced the  pannall's  Examinations  and  Dedar 
lations,  wfaerof  the  tenor  foltowes : 

Edinburgh,  ^efyfteint  of  July,  1681.  Inpre- 
■epce  of  bis'royall  higfanes,  his.  majesties 
high  commissiooer,  and  iiords  of  bis  ma- 
I  Privie  CounciU. 


Th«  ExAMiMATioM  of  Mr.   Donald  Cai^l, 

Prisoner. 
'  Rr.  Dontdd  Cargili  beinff  examined  and 
kiterogat  if  he  ownes  the  king^s  authoritie, 
and  the  long  as  his  lawfbll  prince  answers 
as  the  mtlgistrates  authoritie  is  nowe  esta- 
blished by  the  act'  of  parliament,  anent  su- 
premacy and  explanatorie  act,  he  den^^s  the 
itime.  B&Df  interogat  if  he  owns  the  king  as 
Ills  faiwfnl  pnnce,  1  or  no,  refuses  to  fiwe  any 
other  answer  then  as  aibrsaid.  Being  interogat 
if  ha  keep^  a  conventide  at  Torewood  in  Oc- 
tober 1680,  confesses  he  preachedjn  the  Tore- 
wo^  in  the  fields,  being  interogat  if  he  ex- 
eommunicat  the  king  ther,  answers,  that  ques- 
non  being  a  question  meirlie  anent  ane  eccle- 
msticaU  matter,declaire8  that  he  cannot  answer 
it  befor  the  councill  being  a  cirill  judicatore, 
and  that  be  was  content  privatlie  to  give  ane 
icconnt  of  aH  the  reasons  of  all  hb  excommu- 
nications that  he  ever  made  or  pronunced; 
being  pressed  to  a  direct  answer  ,1  or  no,  refuses 
to  make  any  farder  answer.  Being  interogat 
when  he  sawe  any  of  those  who  killed  the  arch- 
bishop, or  kn^e  any  thing  of  the  intention  of 
doeing  it  befor  i\  was  done,  declaires  he  knewe 
nothing  of  the  intentk>n  befor  it  was  done  being 
^en  at  91asgowe,  and  confesses  he  knew  Bai- 
liHir,  fieoryson,  and  Russili,  but  thinks  he  did 

*  **  In  pariiament  there  was  an  accusation 
furnished  against  the  king's  adTOcate.  tmo. 
For  reflecting  highly  on  the  parliament,  by 
saying  he  saw  sectitmus  Bothwel  bridge  faces 
sitting  as  members  of  parliament,  whereas  he 
aUedged,  he  spoke  only  upon  a  supposition,  if 
the  burrows  had  liberty  to  cfause  whom  they 
please  to  represent  them,  factious  and  disloyal 
persons  might  prevail  to  get  tbemselres  ebfct- 
€d.— ^But  I  hope,  ere  they  entei*ed,  they  lie- 
hoy^  to  take  the  oaths  of  alledgeance,  supre- 
macy, Sec.  2do,  He  was  accused  ibr  sayiujj  at 
the  trial  of  Mr.  Donald  Cargill,  on  the  2il  of 
July  last,  that  the  permitting  the  common  peo- 
ple to  read  the  scriptures  did  more  ill  than  good : 
Which  was  a  bfosphemous  popish  erior."  1 
FouDtainhaiPs  Decisions,  150. 
1 


interogmt  if  at  his  preaching  at  TnhmSbaA 
bis  lecture  was  upon  the  SI  2ek.  S5,  96,  aid 
S7,  T. ;  confesses  it  was  so,  being  mtertiit 
wher  his  text  was  to  his  sermon,  ^daires  M 
remembers  not  Being  interogat  if  hethinb 
the  killiug  the  archbi&bop  of  St.  Andrews,  wis 
a  murder,  declaires  that  be  cannot  give  hii 
sense  therof,  hot  dedaired  that  the  scriptn^ 
saves  the  Lord  giying  a  caH  to  a  privat  man  ft 
kill  he  might  doe  it  lawfullie,  and  instances  the 
case  of  Phineas  and  Jael.  Being  bterofit 
whither  he  thinks  the  king  by  his  mliftg  froa 
the  covenant  has  lost  his  dnil  right  as  )a^ 
he  declaires  he  thinks  it  a  matter  eoolesiaslicili 
and  cannot  answer  but  that  he  is  not  obieidgd 
to  obey  the  kmg's  goTemment  as  it  is  nowe  tt* 
tablished,  bv  the  act  of  supremade.  Bene 
interogat  wber  he  was  the  night  be^,  IM 
efler  he  was  at  i^ueinsferrie,  declaires  be  do^f 
not  nowe  remember,  but  bdng  it  may  ooooenit 
others,  he  thinks  he  is  not  oUddged  to  answer. 
Being  interogat  when  he  was  in  Fyff,confeM0 
he  was  ther  npon  Sunday  was  a  twentie  dsyef 
or  a  month  and  preached  iu  Deran  eommon  n 
the  fields.  Being  interrogat  if  any  of  the 
Henrysons,  sons  to  Henry  son,  tenneot  in  K3* 
brachmont,  was  present  at  that  mdting;  cod- 
fesses  ther  was  one  John  Henryson  ther,  M 
whose  son  he  is,  heknowes  not,  he  thinkji  be 
was  a  man  about  tbrettie  years.  Being  inj«- 
rogat  when  he  was  in  Sttrmn  shire,  or  Craig- 
made,  dedaires  he  was  not  there  thoe  tirelTc 
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WMMthf,  ieay  be  was  in  Angvw  tbeie  thiM 
•or  lour  yean  DMt. 

Sie  SuUeribiturj  D.  Caroill. 

Ch.  Maifulnd^  I.  P.  D. 

EatNauBiOBy  the  19th  July  t681.  In  presenoe 
of  hii  roymU  highnet  bis  miyeftiee  hig^h 
cwnwimkMicr,  aod  lords  of  pnm  ooaOciL 

Mr.  DonaldCargillf  being  called  and  examin- 
ed, ifbe  owned  his  germon  preached  at  Torwood, 
ih  which  he  excommanicaU  his  majestie,  and 
his  royal  bigbiies  and  others,  and  if  he  ownes 
the  excommunication  of  the  king,  and  doeing 
of  it  under  the  name  of  Charles  Stewart,  and 
as  a  tyranne,  answers  if  ther  was  ane  excom- 
manication,  he  codd  not  answer  for  it,  but  be- 
for  ane  ecclesiastick  court ;  it  being  ane  eccle- 
mstick  act.  Being  asked  if  in  that  excommu- 
nication, he  named  his  majestie  under  the 
name  of  Charles  Stewart,  and  as  a  tyrane  ab- 


t\ 


cttad  asa  witaes a|aiMt Mr.  DeaaUOai^y 
upon  the  abovewrsttten  CeoiMsieD,  ammitleil 
be  him  befor  the  oounfeill,  aad  the  depoaer 
baring  re^  over  the  said  CoafessioD,  as  Mr. 
Donald  Cargill  emmitled  the  same,  he  depona 
it  is  wbollie  bis  band  wreitt,  and  that  it  waa 
emitted  by  him  at  the  oooBciil  table,  and  tha 
haili  interrogators,  and  aaswass  tberto  ara 
truth  to  the  best  of  bis  knowledge,  aadibat  the 
mamns  and  amendiameats  ^er  made  by  the 
said  Mr.  Donald's  speeiall  ordor,  u|)on  readfo^ 
over  the  confessions  befor  the  ooanoillf  and  tfaia 
is  the  troth  as  be  shall  answer  to  God. 

Sk  SmkicribUur^       fluOH  SiBi^iMBOK. 

Hb  Miyesties  Advocat  for  fbrder  probation^ 
adduced  the  witnesses  elter  deponing,  vis, 

James  Hamiltounyin  Hamiltoon, called  Nepos^ 
aged  lurtie  three  years,  maried,  puiged  and 
swome,  depons  he  saw  Mr.  Donald  Cargill 
several  tymes  ryding  in  armes  with  the  rebSUa 


atract  from  the  excommunication,  refuses  to  |  ™  Hamiltoun  and  flamikoun  Muir  on  a  gra^ 
answer.  Being  interogat,  if  he  ownes  the  prin-  "  -  »v 

iaples  spedfit,  in  the  paper  called  CargilPs  Co- 
venantj  and  the  words  therin  related,  de- 
daireshehas  not  yet  bade  sufficient  time  to 
eottsider  tberof,  and  cannot  answer.  Being  inte  - 
logat,ifbe  ownes  these  principles  mentioned 
in  that  paper  called  the  Declaration  at  San- 
quhar, anil  if  he  sawe  it  befor  it  was  published, 
to  the  first  will  not  answer ;  but  declairs  he 
did  not  see  that  Declaration  befor  it  was  pub- 
lished. The  six^  article  of  that  paper  called  Car- 
gill's  Coreoant  beiuj^  read  to  nim,  he  refuses  to 
Biake  answer.  Being  interogat  who  was  the 
mutbor  of  that  paper,  and  who  wrott  it,  refuses 
to  answer:  Mr.  Donald  Cargill  declairs  in  pre- 
sence of  the  justices  and  assyse,  that  the  word 
ci^lanatone  in  his  confession  is  to  be  under- 
stood thus,  that  the  act  explaining  the  king's 
sapremade,  gives  him  a  right  to  the  autho- 
vitie   of  Jesus    Christ,  and   that  snpremacie 

yen  by  act  of  parliament  is  against  rijg^ht. 

[r.  Donald  Cargill  ftirder  declaires,  that  those 
that  rote  in  armsat  Bothwelbridge  were  not  re- 
bells,  and  that  they  wer  raised  by  oppression. 

Charles  MaitUnd^  of  Haltoon,  lord  The- 
sanrer  Depnt,  bavine  beard  a  Confession,  em- 
mitted  by  Mr.  DonaM  Cargill,  pannall,  in  pre- 
aence  of  the  priTie  council,  wreitten  b^ 
Hugh  Steinson,  and  subscribed  by  the  said 
Mr.  Donald,  and  by  the  deponent  as  pre- 
aideot  of  councill,  depones  that  he  did  by 
vammd  of  his  royall  highnes,  and  lords  of 
privle  councill,  as  then  president  of  councill, 
examine  the  said  Mr.  Donald  Cargill,  upon 
the  interroffatoTS  mentioned  in  the  said  con- 
fesinon,  and  depons,  that  the  answers  made 
onto  the  isaids  interrogators  wer  trulie  and 
rndlie  emmitted,  apd  made  by  the  said  Mr. 
Dofudd  as  tbey  are  sett  down  in  the  said  paper 
above  mentioded,  signed  by  the  pannall,  and 
the  deponent  as  president,  and  wreitten  be 
Hugh  Steinson,  and  this  is  the  truth  as  be  shall 
answer  to  God. 

Sic  Subseribitur^     Charles  MaItland. 

.    tUigi'SUmnsQm,  under  dark  to  tha  oo«Boitt» 


horse,  betwixt  the  attackque  at  Dromdoge  and 
the  defiite  at  Bothwelbridge,  and  that  he  bade 
sword  and  pistolls,  and  iarder  adds  that  to  tha 
best  of  his  knowledffe,  the  sai<f  Mr.  DomM 
was  at  the  crdoe  of  Hamiltean,  at  a  prodamaV 
tion  emmitted  by  the  rebells,  and  this  is  tho 
tnitb,  as  he  shall  answer  to  God.    • 

Sie  Subscribitur^  Jas.  HiicaTOpM. 
Gavin  Wood^  son  to  John  Wood,  in  Smid- 
diesyd,  aged  tweqty  years  or  thereby,  unmar- 
ried, Durged,and  sworn,  depons,  be  sawe- Mr. 
Donald  Cargill  in  company  witli  the  rebdl8,ry  d- 
ing  on  Hamiltoun  Muir,  on  a  gray  horse,  ia 
armes,  and  heard  him  preach  to  the  rebells  in 
the  park  of  Hamiltoun,  at  the  baok  of  Mr. 
James  Naesmith's  yard,  with  a  sword  about 
him,  depons,  this  was  a  week  before  the  rebells 
defete  at  Bothwelbridge,  and  this  is  the  truth  as 
he  shall  answer  to  God. 

Sic  Subscribitur^    Gavim  Wood. 

His  Majesties  Advooate  adduced  sg^ainst  Me. 
James  Boig,  bis  Confessioo  efter  speSfit : 

EoiMBUROH,  the  15  July,  1661.  Inpresehoaaf 
his  roydl  highnes,  his  nuyestieB  high  coa»- 
missiooer,  and  lords  of  bis  majesties  pviv j 
council. 

The  Examination  of  Mr.  James  Boig, 
Prisoner. 

.  Mr.  James  Boig^  son  to  James  Boig,  met*-  ' 
chand  in  Edinburgh,  being  examined,  confesses, 
be  was  taken  in  the  companv  of  Cargill,  de- 
claires, he  ownes  the  principles  of  those  that 
aie  persecut  tor  the  truths  of  God,  and  those 
people,  that  were  beat  at  Botbwellbridga, 
were  the  people  of  God,  and  were  feightuig 
for  God.  Being  interogat  iTbO  owned  the 
i^seing  in  armes  at  Bo£welbrillge  was  biw- 
full,  be  declares  it  was  for  the  ^dmnce  of  tka 
truth,  aiyl  that  it  was  bivliill,  and  that  theaa 
are  his  principles.  Being  interrugat'  if  lia 
thinks  the  kiUiog  of  the  archbishop  of  St.  Aa- 
drews  was  a  murder,  dedaires,  he  thinks  ha  b 
not  to  ansvrar  for  tha  adioBaof  other  i 


Digitized  by 


Googh 


8S7J    STATETMAIS»S5CHARLttILl6ti.--IH«/ofar^Mio<A«rf» 


[MB 


dectaimbe 

i  print, 
and  the  sAme  being  read  to  bim,  be  ownee  it  in 
cooneill,  in  ail  tbe  beads  and^  ar^oles  thereof. 
Beioflr  desyred  to  sijgfne  it,  be  declares,  be  oould 
not  doe  it,  because  it  were  ane  acknowledgment 
•f  tbe  Icing's  autbmritie,  wbicb  be  dtsownes, 
and  bisdoiojf  of  it  would  im|fly  a  contradiction. 
J^ic  SubscriktuVf    C.  Maitlano.  I.  P.  D. 

Mr.  Jumet  Boig  having  beard  a  Confession, 
emmitted  be  him,  upon  tbe  fVfteint  of  Jul^ 
instant,  in  presence  of  tbe  fords  of  privie 
couociy,  reaj  to  him,  he  ponfcst,  judiciallie  in 
presence  of  the  coniaiissioners  of  Justiciary 
and  aasyse,  that  be  bade  made  the  said  Confes- 
sioo,  and  declaiies  that  he  yet  ownes  all  the  se- 
verall  principles,  expressions,  and  words,  men- 
tioned therein.  Wbereupon  bis  Majesties  Ad- 
Tocate  took  instra meats,  and  rqieited  his  Con- 
fession, made  in  presence  of  tbe  commissioners 
of  iosticiary  and  ass^^se,  as  a  probation  of  the 
indytment  raised  against  him. 

His  Miyesties  idvooat  adduced  against  Mr. 
Walter  Smithy  the  Probation  under^wreitten. 

EbiNBOBOH,  the  fyAeint  of  July,  1681.  In 
presence  of  his  recall  bighnes,  bis  ma- 
uoties  higrb  commissioner,  and  lords  of 
nis  majestie's  pri?ie  coonciH. 

The  EzAMiMATioN  of  Mr.  Walter  Smith, 
Prisoner. 

Mr.  Walter  Smith,  son  to  Walter  Smith, 
In  tbe  parish  of  St.  Nineans,  in  Stirlia- 
sbyre,  boDg  interogat  bowe  long  be  has 
bem  a  frequenter  of  Mr.  Donald  Cargill,  bis 
eompany,  and  has  heard  him  in  the  fields, 
dedaires  he  has  heard  him  sevin  years  agoe, 
mad  severall  ty  mes  within  these  twelVe  monetbs, 
•nd  beard  bim  at  Devan  Miiir,latlie  in  Fyff. 
Being  interogat  if  be  was  at  tbe  oonTenticle  at 
Torwoodhead,  in  October,  1680,  confesses  be 
^  was  ther,  confesses,  he  beard  the  king  and  his 
voyai  biflrbnes  ^auomanicat  ther.  Beingin- 
leragat  if  be  was  at  Sanqnbar,  wber  that  de- 
claration was«mmitted,  at  the  crooe  thereof, 
refuses  to  answer.  Being  interogat  if  Jie  thinks 
it  lawiultto  ryse  in  armes  against  tbe  king  or 
his  aatboritie,  upon  any  pretext,  declaires,  be 
thinks  it  not  lawfull  to  ryse  against  lawfull  au- 
thoriiie.  Being  interogat  if  he  ownes  the  king's 
nntboritie,  and -that  bis  authoritie  is  lawfaH, 
<lcGlaireB  he  cannot  acknowledge  tbe  present 
authoritie,  Ibe  king  is  nowe  invested  with,  and 
tbe  exereise  thereof,  being  now  ioFested  with  a 
sapremacie  over  tbe  church.  Being  interogat 
if  be  was  at  Bothwelbridge,  refuses  ta  answer. 
Berog  interogate  when  be  saw  James  Russell, 
one  of  those. was  at  tbe  killing  of  the  arch- 
bishop of  St.  Andrews,  declaires,  he  saw  bim 
at  tbe  Conreoticle,  latlie  at  Deran  Huir.  Con- 
ftssesy  that  about  a  twelve  moneth  since,  be 
•awe  Balfour  of  Kinloch,  in  Holland,  de«$lares 
.  be  knowes  Henryson,  who  is  saki  to  have  b<sni 
il  tbekillingjof  ibearcb-hishop  of  St  Andmvs, 


liresbeowaesthedeGbrationatSaMinluur,    but  did  not  tee  him  latlie.    Being  mtvogtt  if 
bet  seen  it  in  print,  and  has  read  it  over,    be  thinks  tbe  king's  felling  iron  the  eevcnnt, 

louses  him  from  bis  obedusnce,  and  tlie  king 
loses  thereby  his  authority,  be  answen,  he 
thiuks  be  is  obleidged  to  obey,  and  peH'orm  all 
tbe  dutys  in  that  covenant^  contbnne  ta  tbsi 
word  of  God,  and  the  king  is  only  .tobeobejfid 
in  the  termes  of  the  covenant.  Bein^  ioteni* 
ffat,  if  he  thinks  the  exoommuuicatWDofUis 
king  lawfull  or  not,  he  refuses. to  answer. 
Being  interogat  bowe  he  liked  the' reasons 
of  the  king's  excommunication,  declaires,  bs 
thinks  the  reason  was  just.  The  coppis  of 
Cargill's  sermon  being  produced,  and  read  to 
biro,  which  he  preached  at  Torewood,  in  that 
part  thereof,  which  bears  these  words  as.bdng 
one  of  the  reasons  of  the  king's  excommuni- 
cation, viz.  **  Because  the  king  is  still  working 
for  the  commanding  of  armes,  to  destroy  the 
Lord's  people  who  were  standing  in  their  owo 
defence,  for  iher  pnviledges,  and  rights  agaiosi 
tyrranie,  oppression,  and  injuries  of  men  and 
tor  the  blood  be  has  shed  m  fields,  and  oo 
scaffolds,  and  on  the  seas,  of  the  pi^ople  of  God, 
upon  the  account  of  religion,"  he  ownes  the 
same  as  a  just  ground,  and  reason,  of  exoomu- 
nication,  and  minks  the  excomunication  ana 
the  reasons  thereof,  oufi^bt  not  to  be  judged 
by  this,  but  ane  ecc&iastical  judicatorie. 
Being  interogat  if  he  thinks  the  killing  of  the 
arcb-oisbop  of  St.  Andrews  was  a  murder,  de- 
clines to  answer,  and  declaires  he  is  notobleidg- 
ed  to  jud^  of  the  actions  of  other  men.  Being 
interogat  if  be  ownes  the  king's  authoritie,  ana 
thecouncill,  declaires  as  the  king's  government 
is  nowe  established,  he  does  not  owne  bis  an* 
thoritiein  regard  of  tbe  supreinacie  he  is  in* 
vested  within  ecclesiastic  things.  Beung  in- 
terogat if  he  thinks  the  king  is  invested  with  the 
power  of  making  judges,  or  calling  of  porlia^ 
ments,  declares  be  cannot  owne  that  authoiity 
as  it  is  nowe  established,  or  if  he  sbouU,  m 
should  owne  tbe  taking  away  of  bis  owoe  UfL 
Sk  SubicribUur,    C. Maitland.  I.P.B. 


EoiNBURGR,  the  19  Joly  16S1.  In  i 
bis  royal  bighnes  and  lords  of  councill: 

ThesaidMr.  TTaZ/erSmi^A,  being agaioecsD* 
ed  and  interogat,  if  he  ownes  tlie  paper  called 
Cargill's  Covenant,  and  the  principles  tbereis 
contained,  will  not  answer.  Being  interogat  if 
be  ownes  tbe  Declaration  at  Sanoubar,  and 
Uie  prindples  therein  contained,  and  tbe  suds 
being  publictlie  read  to  him,  be  owaes  the  said 
Decnration  in  all  tbe  particulars  tberof,  exoe|t 
that  he  does  not  look  upon  those  posons  tohe 
the  formall  representatives  of  the  Presbitcrisn 
church,  as  they  call  themselves,  and  as  to  that 
expression  wber  it  sayes,  that  the  king  sbovU 
hav^  bein  denndit  many  years  agoe,  for  the 
reasons  therein  specifit ;  be  does  not  like  the 
word  denude,  but  sayes,  that  what  the  nng 
bade  done  should  justifie  tbe  people's  revolting 
M;ainst  bim,  and  except  as  to  that  pvt,  **  ^ 
t£e  declairing  of  ware,  says,  he  dees  not  kosw 
ifthcy  wff  called ocin  a otpnoilielo  Msnt 
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.yna^l  and  iAMn  dMt  therby  they  intendit  only 
to  jofltifie  tko  kinhig  of  aoy  the  Vmg*s  forces 
m  filer  ownedefooee,  tfaat  gboald  have  MMulted 
them,  leaal  otiierwayes  it  might  have  bein  es- 
teemed murder.  As  to  the^  words,  wher  it, 
etlla  the  iung  aiie  usiir|ier,  and  tyrraae,  he  de- 
danres  lie  loiowes  certainlie  tfle  kiog  is  an 
iis«|ier,  and  wishes  he  wer  not  a  tirrant.  Mr. 
Walter  8mich  oonfesses  he  owneth  the  printed 
paper,  cal^d  the  Declaration  at  Sanquhar,  and 
dcsyres  the  word  denude,  mentioned  in  his 
Confessbn  before  the  counoill,  may  stand,  and 
dsclaires  the  king  is  ane  usurper. 

CkarUi  Midland,  of  Haltoun,  depons,  That 
the  paper  containing  Mr.  Walter  Smith's  de- 
claration befor  the  councill  upon  the  fyiieint, 
and  nyntebt  of  July  instant,  is  truth,  his  lord- 
ship as  then  president  of  the  councill,  ha?ing 
qnestioned  him,  upon  the  interoffators  therein 
mentioned,  and  the  said  Mr.  Walter  made  an- 
swer to  the  sama  as  is  mentioned  and  contain- 
edin  the  same  paper,  and  this  is  the  truth,  as 
lie  shall  answer  to  God. 

Sic  SuUeribUur^        Ch  .  SUitlamd. 

Hugh  Sldnson^  under  clerk  to  the  conncill, 
depons  confonnis  to  my  lord  thesaurer  deput, 
as  to  Mr.  Smith's  decorations  bdbr  the  council] 
the  dayes  therein  mentioned,  iliat  the  samen  is* 
truth,  and  was  wreitten  by  the  deponent  at 
the  councill  table,  and  this  is  the  truth,  as  he 
shall  answer  to  God.    Hugh  Stevenson. 

His  Miaettyt  Advocate^  for  Probation 
aj^ainst  'William  Thomson,  and  William  Coot- 
lull,  adduced  ther  owue  Confessions  under- 
wreitten: 

Xdinbubob,  the  Id  July  1681.    In 

the  Committee  for  Publict  Adfairs. 

W.  7%mn9on^  serrant  in  Frosk,  in  Stirlinshy  re, 
confesses  he  was  at  Bothwelbridge,  but  has  not 
taken  the  bond,  nor  will  not  take  it.  Confesses 
be  assisted  to  the  taking  of  two  prisonei-s  furth 
of  Airth  imprisoned  by  Airtb,  wxoa  interogat 
if  the  fyscing  in  armes  at  Bothwemridge  was 
a  lebdhoo,  or  if  he  ownes  the  king's  autboritie, 
or  if  he  thinks  the  killing  of  the  Archbishop 
was  a  roortber,  refuses  to  answer  these  ques- 
tions, and  refuses  to  sigoe  this  his  dedaratioo. 
Being  asked  if  he  thmksit  lawful  to  kill  the 
officers  of  the  army,  he  speired  at  *  the  com- 
nittie,  if  it  was  lawfnll  for  them  to  kill  the 
people  of  God,  and  lay  the  one  to  the  other. 
Being  asked  if  to  save  his  lyff  he  woald  say 
God  save  the  king,  f  answers  he  wOl  not  boy 
kis  lyff  at  so  dear  a  rate. 

5tc  SuhhcHkUur^       LmufHOOW. 
BALCABmss.        R.  MirrLAND. 

ElFIIINSTON.         a.  lUlISAT. 

*  « Asked  of.'  See  in  Jamieson's  Etymo- 
logioal  IMctiottary  tiie  articles  *  to  spare,  speir, 
•pyre.' 

t  FomitainhaH  vol.  1,  p.  318,  of  his « Ded- 
^  mmm,^  anyt,  under  date,  December  9th  1684. 
4«At  Ciimiiial  Court,  Iqb  of  these  wild  Wcsl- 


WiiUam  CoeikUi^ 
nee,  confesses  he  was  taken  by  some  of  the 
earle  of  Mar's  mei^  with  two  pistolls  and  a  dnrk, 
about  him.  Being  interogat,  if  he  thinks  it  law- 
ful to  kill  the  king,  answers  the  Jdng  baa 
broken  the  covenant,  and  presses  other  persons . 
to  doe  it  by  his  fovoes,  and  tberfor  he  thmks  lie 
deserves  to  dye,  and  disownes  his  autboritie 
upon  that  account,  and  confesses  be  cane  sub- 
scribe but  will  not  subscryhe  this  his  decla- 
ration. 

Sie  Suhscribiturj        Linutrgow. 

Balcarres. 

R.  Mahxand. 

Being  farder  interogat  if  he  thinks  the  per- 
sons that  killed  the  archbishop  of  St.  Andrews,  ' 
did  right  or  wrong  in  it,  declaires  he  thinks  the 
persons  that  did  i^  had  the  glory  of  God  before 
ther  eyes. 

Sk  SubicribUur^    LmuTflGOw,  I.  p.  Com.' 

The  saids  Wm.  Thomson  and  Wilfa'am 
Coothill  being  called  befor  his  royall  highnes, 
his  majesties  high  commissioner,  and  lords  of 
councill,  do  adher  to  ther  former  declarations, 
emitted  befor  the  committie,  and  farder  the 
said  William  Coothill  saves,  that  not  only  the 
king  deserves  to  dye  for  breaking  tiie  covenant, 
and  pressing  others  to  do  it,  but  oecause  he  baa 
eauMd  take  the  blood  of  many  u|Km  that  ac- 
count, and  both  refuse  to  signe,  albeit  they  con- 
fesse  they  can  wreitt. 

Sic  Suiscribitur^    Ca.  Mahxand,  L  P.  D. 

William  Thomson  and  William  Coothill, 
prisoners,  adhere  to  ther  former  contcssions 
emmitted  in  presence  of  the  eommittie  of  coun- 
cill, and  discnvnes  the  king's  m^estie  and  his 
authoritie. 

Ef^  leading  and  adduoeing  of  thewhillc 
Ph>bation,  the  Lords  ordained  the  Assyse  to  in- 
close and  retume  ther  Verdict,  and  the  saids 
persons  of  assyse  having  removed  altogedier 
furth  of  court  to  the  assyse  house,  wher  having 
reasoned  and  voted  upon  the  povnts  and  arti- 
cles of  the  dittay  and  probation  above  wreitlen^ 
adduced  for  vermsing  therof,  and  being  ther- 
with  well  and  lypKe  adwised,  they  re-entered 
againe  in  oourt,  and  returned  ther  Verdwt  in 
preaenoe  of  the  saids  lords,  wheraf  the  tenor 
fbllowes: 

The  assyie  all  in  one  voice  be  the  mouth  of 
William  Donbar  Chancellor,  finds  Mr.  Ikmald 
Cargill  and  William  Thimisou  guilty  of  being 
at  the  rebellion  at  Bethwel-brid^,  and  of  ther 
treasonablie  declining  of  the  kmg's  authoritie, 

country  faaafties,  are  pennelled  for  adhering  to 
the  late  preelamatien  against  his  muesty,  and 
for  disowning  his  authority.  Six  of  them  were 
so  wise  es  to  resile ;  the  other  four  were  so  mad 
as  to  deny  to  say,  *  God  save  the  king :'  three 
would  have  done  it,  but  by  the  pestilent  society 
of  the  fourth  were  obdiiired;  so  all  the  four 
1,  and  hanged  that  same  day  in 


the  GaDovfleei  between  4  and  5  o'clock,  hi  tho 
afternoon.'' 
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and  alto  fincli  Mr.  Jsmas  Boig,  Mr.  Walter 
Smith,  and  WiUiaoa  Cootbill,  gwity  of  the 
owndog' of  the  treasonable  principles  in\entioned 
in  the  treasonable  paper  called  tne  Declaration 
at  SanqnhAr,  and  of  declining  the  king's  ma- 
jesties authoritie. 

Sic  Subscrib. '    Wu.  DuMBAR,  Chancellor. 

kfiev  oppiniipg  and  reading  of  the  whilk  Ter- 
diet  of  assy  se,  the  lords  justice  clerk  and  coro- 
missioners  of  justiciary  therfor  be  the  mouth  of 
Andrew  Cuninghame,  dempster*  of  court, 
decerned  and  adjud^  the  said  Mr.  Donald 
Cargill,  Mr.  James  Boig,  Mr.  Walter  Smith, 
WilBara  Thomson  and  William  Goothill  to  be 
taken  to  the  market  croce  of  JBdinburgh,  to 
morrowf  being  the  twentie  sevinth  instant, 
betwixt  two  ana  four  o'clock  in  the  eftemoon, 
and  ther  to  be  hanged  on  a  gibbet,  till  tliey  be 
dead,  and  tberefter  ther  heads  to  be  severed 
from  theii'  bodies,  and  the  said  Mr.  Donald 
Cargill,  Mr.  James  Boig,  and  Mr.  Walter 
Smith's  heads  to  be  affixt  on  the  Netherbowe, 
and  the  heads  of  the  saids  William  Thomson 
and  William  Coothill  to  be  affixt  on  the  west 
port,  and  ther  names  memory  and  honours  to 
ne  extinct,  and  ther  armes  to  be  riven  furth 
and  delate  out  of  the  bookes  of  armes,  sus 
that  ther  posteritie  knay  never  have  place  nor 
be  able  herefter  to  brucx  or  ioyse  any  honours, 
offices,  or  dignities  within  this  realme,  in  tyme 
eomeing,  and  to  have  forfault,  ammitted,  and 
tint  all  and  sundrie  ther  lands,  beretages,  tene- 
ments,  annual  rents,  offices,  titles,  dignities, 
IMks,  steadings,  reumes,  possessions,  goods 
and  gear  wbatsomerer,  perudning  to  tbem»  to 
our  soveraigne  lord,  to  remaine  perpetuallie 
with  his  highnes,  in  propefiie.  Which  was  pro- 
Bonnced  for  doom,  and  wherupon  his 
advocat  asked,  and  took  instruments. 


The  Last  Speech   and   Testimony  or   the 
<        Rev.  Mr.  Doivau)  Caroil. 

**  This  is  the  most  joyiul  day  that  ever  1 
aaw  in  my  pilnimage  on  earth  ;  my  joy  isliow 
hegwiy  which  I  see  shaU  never  he  interropted. 
I  see  both  my  interest,  and  his  truth,  and  the 
•uraneas  of  the  one,  and  the  predousnesa  of  the 
other.  It  is  near  thirty  years  since  he  made 
it  ftnre ;  and  since  that  time,  (though  there 
Jiaa  fallen  oat  mnch  aio,  yet)  1  was  never  out 
ofaH  essuranoe  of  mine  interest,  nor  lon^  out 
of  siffht  of  his  presence.  He  has  dandled  me, 
and  kept  me  livdy ,  and  never  left  mo  behind ; 
thoiiffh  1  was  oft  times  toraiBg  back.  O !  he 
bas  HMWod  the  wondcrfnl.  precioasness  of  his 
grace,  not  only  in  the  first  reoetvinf^  thereof, 
but  in  renewed  and  mnltinlied  pardons!  1  have 
been  a  man  of  great  sins,  but  he  has  been  a  God 


«See  the  Case  of  ksrd  Loudon  and  othcn, 
A.  D.  1684,  and  Mr.  Hume's  Commentaries  as 


t^3ee  the  Case  of  Hickrtwm  of  Rathiltet, 
p.  791,  of  thiavolttine. 


of  great  mercies.  And  now  thraogb  his  mcr* 
(pies,  I  have  a  oansdence  as  somid  and  ^oiet,  ss 
if  I  had  never  sinned.  It  is  long  since  i  could 
have  adventured  on  eternity,  through  God's 
mercy  and  Christ's  merits  ; .  but  death  re- 
mained, somewhat  terrible,  and  that  now  is 
taken  away  ;  and  now  death  ia  no  morels  me, 
but  to  cast  myself  into  my  husband's  arms, 
and  to  lie  down  with  him.  And,  however  it  bs 
with  roe  at  the  last ;  thousfh  I  should  be 
straitened  by  God,  or  interrupted  by  men,  y«t 
all  is  sure,  and  shall  be  well.  I  have  followed 
holiness,  I  have  taught  truth,  and  1  have  baa 
most  in  the  main  thmgs ;  not  that  I  tboogfat 
the  things  conoemiog  our  times  Utile ;  bat 
that  I  thought  none  could  do  any  thing  to  pur- 
pose in  God's  great  and  public  matters,  till  tker 
were  right  in  their  conditions.  And  0  that  itt 
had  taken  this  method !  for  then  there  bad 
been  fewer  apostacies.  The  ruigion  of  the 
land,  and  seal  for  the  kind's  engagements,  an 
come  to  nothing,  but  a  supine,  kNahsoaeaail 
hatefur  formality  ;  and  there  cannot  be  leal, 
liveliness  and  Tightness,  whore  people  meet 
with  persecution,  and  want  heart  renjovation. 
My  soul  trembles  to  think,  how  little  of  rege- 
neration there  is  amongst  the  ministers  aod 
professors  of  Scotland.  <X  the  -ministers  of 
Scotland,  how  have  they  betrayed  Chrisf  a  in- 
terest, and  beguiled  souls !  '*  they  have  not  eo- 
tered  in  themselves,  and  them  that  were  ea- 
tering  in  they  hindered."  They  have  sold  the 
things  of  Christ,  and  liberties  of  his  church,  for 
a  short  and  ctirsed  quiet  to  themselves,  which 
is  now  near  an  end:  and  they  are  more  one, 
and  at  peace  with  God's  enemies,  dter  they 
have  done  all  their  mischiefii,  nor  *  they  were 
at  first,  when  they  had  put  hand  to  them,  im) 
I  much  fear  that  though  there  were  not  one 
minister  on  all  the  evth,  he  will  make  no 
mbre  use  of  them ;  hut  there  will  bead;eadfid 
judgment  upon  tfaemoelvea,  aod  a  long  coifS 
upon  their  poeterity. 

'<  As  to  our  proiieosors,  my  counsd  to  them  ii 
that  they  would  see  well  to  their  own  icgena* 
ration,  for  the  moat  part  of  them  has  that  yet  Is 


do ;  and  yet  let  never  one  thmk,  thai  he  ia  ■ 


year  increase  in  holiness,  number,  love,  j 
gk»n,,  and  righteousness;  and  wait  you,  sad 
oease  to  oonteod  with  these  men  tbatare((SBe 
from  us,  for  there  is  nothing  that  shall  cooviaoe 
them,  hot  judgment  Satisfy  your  oonadewtf, 
and  go  forward;  for  the  nearer  yon  are  to  Mi 
and  the  further  from  ^  others,  whether  etaled 
enemies,  or  hikei^arm  ministers  and  proleaiois, 
it  shall  be  the  better.  Mypceaohingbls<N>ea' 
sioned  persecution,  but  the  want  of  it  wdl  (i 
ftar)  oocasion  woise.  However,  I  bsTS 
preached  the  truths  of  God  toothers;  as  it  » 
written,  **  I  believed  and  so  f  preached,"  sad  1 

*  Soeiaiamieson's£tyaologi0alPiGtioflii7 
tbe  won&s  fior  andM* 
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Kate  not  an  31  coiudenoe  in  oreaiphiiiff  t/^pdty 
whttteref  has  followed ;  and  thii  day  I  am  to 
seal  with  iny  blood  all  the  truths  that  erer  I 
preached:  and  what  is  controverted  of  that 
<  which  I  have  been  profeaaing',  shall  (ere  long) 
be  manifi^ted  hj  God's  jodgments  in  the  con- 
adences  of  men.  1  had  a  sweet  calmneas  of 
q>irit,  ami  great  submission  as  to  m^  taking,  the 
prOTidence  of  God  was  so  eminent  in  it ;  and  I 
could  not  bat  thinks  that.  God  judged  it  neces- 
sary for  his  glory  to  bring  me  to  snch  an  end, 
aeemg  he  loosed  roe  from  snch  a  work.  My 
sonl  would  he  excee<^ing1y  troubled  anent  the 
remnant^  wei«  it  not  that  I  think  the  time  wiU 
he  short.  Whereibre  hold  fast,  for  this  is  the , 
way  that  is  now  persecuted. 

**  As  to  the  cause  of  mv  soffering ;  the  main 
ii  *'  not  acknowledging  the  present  authority," 
•■  it  is  established  m  the  supremacy  and  ex* 
nlanatory  act.  This  is  the  magistracy  that  I 
oaTC  rejected,  that  was  invested  with  Christ's 
powo*.  And  seeing  that  power  taken  ttom 
Christ,  whichiis  his  glory,  made  the  essential; 
ef  tlie  crown,  I  thought  this  was  as  if  I  had 
•een  one  wearing  my  husband's  ^faraaeiits,, 
alter  he  had  killed  him:  ^  And  seeing  it  is  made 
the  essential  of  the  cfown,  tlieve  is  bW  distino- . 
tioii  we  can  make,  that  can  free  the  coaacienoe 
«f  the  acknowledger,  firpm  being  a  patteiker  of 
iSkdM  aaenlegioas  robbing  of  God,  and  is  but  to 
«lieit  our  consciences,  to  acknowledge  the  civil 
power,  for  it  is  not  civil  power  only  that  is 
made  of  the  esaence  of  his  crown  ;  and  seeing 
they  are  so  express,  we  ought  to  be  plain,  ibr 
Miierwise  it  is  to  deny  our  testimony,  and  oon- 
aeat  to  his  robbery. 

*«  [After  be  wascome  to  the  scaflbtd,  standing 
with  bis  back  towards  the  ladder,  he  fixed  bis 
eyes  upon  the  reultitode,  and  desired  their  at- 
tention ;  and  after  singing  a  part  of  the  cxviii. 
Fsalm,  from  the  16th  rerse  to  the  close,  he 
iaoksd  «ip  to  the  windows  on  both  sides  of  the 
eeafibid  with  a  smiling  countenance,  requesting 
tbe  people  to  compose  theniselres,  and  hear  a 
Hew  words  that  he  bad  to  say,  which]  (said  he) 
I  abaft  dhreot  to  three  sorts  of  folk,  and  shall 
-fiMleavour  to  be  brief.  First,  all  you  that  are 
^eing  on  in  peraecating  the  work  and  people 
of  God,  0  bevrare  for  the  Lord's  sake !  and  re- 
train from,  such  courses,  as  tou  would  escape 
wrath  etentally^  which  will  be  a  torment  &r 
beyiHid  what  we  are  to  endure  Mr  the  hands  of 
cnic!  and  bibody  murdei*er8.  [Upon  thii  the 
^hims  were  beaten,  at  which  he  smiling  said,] 
'  now  ye  see  we  hare  not  liberty  to  spea,  or  at 
leaat  to  speak  what  We  would;  butGodknow- 
edi  our  hearts.  But,  O  ye  that  are  called  mi- 
iitrters,  and  professors  in  the  church  of  Scot- 
land, who  are  wearied  in  waiting  ujwn  the 
liord,  and  are  turned  out  of  his  way,  and  run 
into  a  oonrae  of  gross  defection  and  backsliding ! 
truly,  for  my  part,  t  tremble  to  thmk,  whatwill 
ftepome  of  you,  for  either  you  shall  be  punished 
with  acre  affiietSon,  I  mean,  in  yoiir  con- 
edences,  because  of  sin,  or  else  ysu  shall  be 
tarmented  eternally  Without  remedy,  which 
^AaQ  be  dioftly,  if  meroy  prereatit  not,  whaah 


I  pray  God  may  be  the  nacrcy  of  all  these  to 
whom  he  has  theughts  or  peace.  All  ye  that 
are  the  poor  remnant,  who  fear  siaoing  uaoie 
than  suffering,  and  are.  begging  for  bis  returns 
ing  to  Scotland  to  wear  nis  own  crown,  and 
reign  as  king  in  Zion,  in  spite  of  all  that  wiU 
oppose  him,  whether  devils  or  men :  I  aay  to 
you  that  are  thus  waiting,  wait  on,  and  ya 
shall  not  be  disappointed ;  for  either  your  eyes 
sliall  see  it,  or  else  ye  shall  die  ia  the  faiUi  of , 
it,  that  he  shAll  retiam ;  and  *<  if  you  anfEet 
with  him,  you  shall  also  reign  with  him,^ 
which  reign  will  be  glorious  and  etemaL  I 
come  DOW  to  tell  you  fbr  what  I  am  broisght 
here  to  die,  and  to  givoyoa  an  account  of  my 
fiuth,  wbicfal  abaudoas  im  the  sight  of  the 
living  €k>d,  before  whom  I  am  shortly  to  stand. 
First,  I  declare  I  am  a  Ohristiatt,  a  Pro- 
testant, a  Presby teriaa  in  my  judgment^  and 
whatever  hath  been  aaid  of  me,  I  dM  testifyintf 
against  Popery,  Prelacy,  Brastianism,  andaU 
manner  of  defeetioa  iirom  the  truth  of  <3od,  aad 
against  all  who  make  not  the  scriptorea,  which 
are  the  word  of  God,  their  rule,  thai  so  itnej 
may  commrad  Christ  and  his  way  to  strangeas 
by  a  hoi V  and  gospel  conversation .  Tbe  caose 
for  which  I  am  aenteikced  to  di^  here  this  day, 
ia  my  disowaing  of  anthority  in  the  unlawful 
exMrdae  thereof,  when  the^  instead  of  ruling 
fbr  God^  are  fighting  against  him,  and  en- 
croachiDg  upon  bs  prerogatives,  by  that  woeful 
sapremacy  whJich  mysoulabho^,  andwhioh 
I  have  testified  agunst  sinoe  1  was  appraheod- 
ad ;  aad  tow  again,  I  disown  all  supremacy 
over  the  coBsoienoea  ef  men,  and  libeities  of 
Chrises  church.  [Whereupon  the  drums  were 
again  beaten,  and  he  ke|it  atfence  a  little,  aad 
then  aaid,]  Of  this  subject  I  shall  say  no  mere. 
Onlv  I  tlunk  (he  Lord's  quanel  againat  this 
lana  ia,  becauae  there  has  not  been  so  much 
heart  leUgion  and  sonl  exercise  among  eUher 
minirters  or  professors,  as  thei«  seemed  to  be, 
when  the  land  owned  Christ  and  his  truths ;  I 
wish  there  were  more  true  conversion,  and 
then  there  would  not  be  so  much  back-sliding, 
and  for  fear  of  sufiSering,  living  at  ease^  when 
there  are  so  few  to  contend  for  Chdat  aad  Us 


^  Now,  fbr  my  owb  case,  1  bless  the  Lord, 
that  for  all  that  hadi  been  aaid  of  me,  my  oca- 
sdence  doth  not^oandeum  me;  I  ^o  not  sasr,  1 
am  fiee  of  sin,  but  I  atn  at  peace  with  God 
through  a  slain  Mediator ;  and  1  beliere  diat 
there  is  no  sidvation,  but  only  in  Christ :  and  I 
abhor  that  superstitiQua  way  of  wmahippiaff  of 
angels,  and  saints*  contrary  unto  the  word  of 
God  ;  as  also  I  abhor  the  leasing- to  self  righ- 
teousness, and  Popish  penances.  I  bless  the 
Lord,  that  these  thirty,  v ears,  and  more^  I  have 
been  at  peace  with  6o^,  and  was  never  shaken 
loose  ofit ;  and  now  I  am  as  sure  of  my  interest 
in  Christ,  and  peace  with  God^  as  all  within  this 
Bible,  and  the  spirit  of  God  can  ttakB  me  ;*  and 
I  am  no  more  terrified  at  death,  nor  afraid  bf 
heU,  becanseof  sin,  than,  if  1  hadnaver  had  aia ; 
far  all  my  sins  avefireely  pardoned,  and  wadten 
thMooghly  awiQr»:thfo«gh  tfiept^cipos  btoad 
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•till  inttrceision  of  Jetot  Ghriit ;  tnd  I  am  full y 
persnaHed,  that  this  it  bia  way  ibr  which  1 
aaffer,  and  that  be  wiD  Ktnra  g^lorioualy  to 
Itksotiand,  but  it  will  be  territying  to  many; 
therefore  I  entreat  you,  be  not  diaooara|(ed  at 
the  way  of  Christ,  and  the  caoae  for  which  I 
niQ  to  lay  down  my  life,  and  step  mto  eternity, 
where  my  aoul  shall  be  as  fall  of  him,  as  it  ca|i 
tIcsfapatoDe.   And  now  thif  is  the  sweetest  and 
meatdoriooa  day  that  ever  my  eyes  did  see. 
Now  I  entreat  yon,  stndy  to  know  and  beliefe 
the  scnotoies,  which  are  tiie  troths  of  God, 
these  I  have  preached,  and  do  firmly  beliere 
them.    O I  prepare  for  judnfments,  for  .they 
•hall  be  sore  and  sudden.    Enemies  are  now 
enraged  against  the  way  and  people  of  God, 
but  ere  long  they  shall  be  enrsged  one  against 
another,  to  their  own  confusion.    [At  this  the 
druma  were  beaten  a. third  time.    And  then 
being  taken  to  the  north  side  of  the  scaffold,  he 
stood  a  little  dnnng  the  space  that  one  of  the 
test  was  singing.    And  then  being  carried  to 
the   BOUth'Side  of  the  scaffold,  be  prayed. 
Thence  he  Iras  brought  to  the  east-side  of  the 
•caffoM,  and  then  he  said,]  I  entreat  yon  pre- 
pare yon  presently  for  a  stroke^  for  God  will 
not  sit  with  all  the  wrongs  done  to  him,  but 
will  eoddenly  come  and  make  impiisition  for 
the  blood   that  has  been  shed  in  Scotland. 
[Then  he  was  commanded  to  go  up  the  ladder, 
and  as  he  set  his  foot  on  the  ladder,  he  said,] 
The  Lord  knowe  1  go  up  ^is  ladder,  with  less 
foar  and  perturbation  of  mind,  than  ever  I  en- 
tered the  pulpit  to  preach.     [And  when  he  was 
up,  he  aet  himself  do^  n,  and  said,]   Now  i  am 
near  to  the  getting  of  my  crown,  which  shall 
be  sure,  for  1  bless  the  Cord,  and  desire  all  of 
you  to  bless  him,  that  he  hath  brought  ne  here, 
and  makes  me  triumph  orer  derils,  and  men, 
end  sin ;  they  shall  wound  me  no  more.    I 
ibigire  all  men  the  wrongs  thejr  hare  done  to 
me,  and  pray  the  Lord  may  forgive  all  the 
wrongs  that  any  of  the  elect  has  done  agunst 
him. '  I  pray,  that  sufferers  may  be  kept  from 
■in,  and  httped  to  know^  their  doty.    [Then, 
having  prayed  a  little  withm  himsdf,  he  lifted 
up  the  napkin,  and  said,!' Farewell  all  relations 
and  friends  in  Christ;  tarewel  acquaintances, 
nnd  all  earthly  enjoyments ;  farewell  readmg 
nnd  preaching,  praying  and  beiievnig,  wan- 
deringi,  reproaches  and  sufiernigs.    Wdcome, 
Father,  Son,  and  Holy  Ghost,  into  thy  hands  I 
eommitmy  spirit." 

Then  he  prayed  alhUe,  and  the  exeentioiMr 
taned  him  over  praying. 

Tifi  OYiNoTisTmomr  amd  Last  W090S  or  Ma. 
Wixm  Surra,  SrunsifT  or  Theoloot, 
WHO  SDrrsRio  at  thi  Caosa  or  Enm- 
BUMH,  JOLy  87, 1681. 

«*  Dear  Friends  and  Acqnamtancea, 

<<  As  I  desire  while  in  the  body,  to  sympa- 

Uiize  somewhai  with  you,  m  hunciiiting  your 

various  caasi,  and  the  oaae  of  the  chnivh, 

whsnof  ye  aretheaona  and  danghiert ;  ao  I 

lay  this  raquMl  upaa  youiaad  leave  it 


^*; 


iS^U-^Trial^ CargOlandMherf,   [8M 

with  you«  that  ^e  take  some  of  y  oar  time,  aiid 
set  it  apart  particularly,  to  sohice  your  teob,  ia 
Uesflb^  and  magni^iiuf  your  bod,  and  my 
God,  for  the  lotlie  bath  oecreed  and  cboeen 
out  for  noor  unworthy  me,  from  eternity  in 
time,  ancl  to  eternity,  m  the  immediate  enioy- 
ment  of  Father,  Son  and  Holy  Ghost,  one  God, 
incomprehensible  and  unchangeable  in  bit  be- 
ing, wisdom,  power,  holiness,  jastice,  goodam 
ami  truth ;  and  tbat,^because  be  hath  made  ne 
a  man,  and  a  Chrisdan ;  and  now  I  let  to  my 
seal  to  all  his  troths,  revealed  in  his  word,  and 
peilicuhu'ly  these.  First,  HiatheisooeGod, 
Father,  Son,  and  Holy  Ghost ;  bat  alas !  wbs 
can  think  of  him  ?  who  can  bear  of  bim,  or 
writeof  him  aright?  O!  he  is  God!  he  it  God! 
Sdl  v.  That  he  made  man  perfect ;  and  thoagk 
we  have  destroyed  and  incapacitate  ourselTei  t» 
do  any  thing  that  is  right,  while  ont  of  Cbrkl. 

J^et  we  are  under  the  obligation  of  the  whole 
aw,  which  the  perfect  rule  of  rigfateoiisDeiik 
ddly.  That  my  Lord  (yea,  through  free  gncs, 
I  can  say,  my  Lord  Jesus  Chrig)  came  to  the 
worid,to  save  sinners.  And  thoHgh  I  caonst 
say  that  I  have  been  the  greatest  of  linaai) 
yet  I  can  say,  that  he  hath  covered,  pardooed, 
prevented,  and  hid  from  the  world,  sras  iu  mt 
that  have  been  heinous  by  many  aggnvi- 
4Uily,  That  except  a  man  be  bocb 
.  he  cannot  enter  into  the  kingdon  of 
eaven ;  my  frienda,  this  ia  the  new  birtb, 
this  is  the  regeneration  that  1  am  speaking 
of,  to  which  me  great  part  even  of  pndiBi* 
SOTS  (f  fear)  will  be  founa  strangers.  Stbly,  I 
set  10  my  sod  to  the  truth  of  that  preciovi  w»- 
miae,  Josh.  i.  5,  &c.  repeated  Heb.  ziiL  3.  For 
he  hath  said,  "  I  will  never  leave  thee,nor 
forsake  thee,"  together  with  all  the  ether  sra- 
mises  to  diat  purpoae;  and  I  am  snre,  be  Mb 
carried  me  throiigh  divers  conditions  of  lift^ 
many  various  aiM  singular  difficultiea  and 
damping  diaconragements :  but  omitting  tbw 
things  whereof  me  profane  persecutors  amy 
as  much  boast  aa  to  the  .outward  as  any,  ai 
hath  led  me  through  the  aeveral  steps  ojfioul- 
exerdse,  and  the  pangs  of  the  new  birtb,  iaia 
himself.  This,  this,  my  friends,  b  the  cufsi- 
lance  and  distinguishinr  character  of  a  laiel 
indeed }  and  by  this,  andthia only,  *«  WejNNi 
from  death  to  Ufe.'* 

«  And  as  I  adhere  to  the  Confessienof  Fakb 
and  work  of  reformatkm  aa  1  ahall  afWrwaidi 
speak  to;  so  parlicuhurly,  I  aet  to  my  seal  Is 
tbeae  trutha  in  the  zvii.  chapter  thereof,  aattt 
the  assurance  of  grace  and  aalvatiop.  Ak«! 
the  inorance  of  thia  generation  ia  great:  My 
dear  friends,  I  leave  Uiis  aa  my  tost  adrioe  ta 
make  use  of  that  book  which  cootaias  tbs 
of  Faith,  Catechiama,  Sum  efSavisf 
Knowledge,  Practical  Uae  of  Saviiy  Kna*; 
ledge,  Dvectory  fiw  Worship,  the  Caasea  of 
God's  Wrath,  &c  And  fetnone  think  this  ««k 
betow  them ;  for  tibe  spuritnal  enlighteningof tba 
mind,  which  reqoirea  the  literal  with  it,iatba 
first  worl(  of  tbos  spirit,  after  we  ftstbcgfa  10 


come  to  ovielvea,  or  ratfier  to  what  we  were 
in  inaocoicyi  and  ought  to  be  by  grace,   pm. 
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Ml  to  fSbSm^  I  d»  wafidetttfy  rH^  jrM  t»  tM 
8kflphcrd's«iRnd  Bdk^cr,  whteli  In  my  po«r 
iipyiihuhiwiii  ■  the  flooddetftttMl  BlfH^it  y^ean 
iinei  with.  And  dtfaly,  L6«t  to  my  Mat  to  tbe 
CoMBfttft  of  QffBoe,  MUticiHiMrly  tbiit  diuse  cf 
it»  IM.  lix,  91.  «<  aI  ^  me  ttaiH  «  my  a^tB^ 
om  witk  riieai,  nitb  tjieiiortl,  «iy  t^t  fM 
kiBiM«lite,''8De. '  ADdi»n«Iltet»  mytm- 
dm^afwiifli  aH  MieiMflpMiriMh^  <if  Hiere 
be  ahy  «Dl!h)«li4  fraotioal,  iumI  Oil  ttoekets  of 
ff^dbdew,  ^  faemadlm  and  by^b^riMs,  41M-' 
Meal  «iid  eMiiMiflfto,  who  eitiieif  fmfteni  t»  tbe 
S^iffii,  Mflediiig  tlie  word,.or  leiia  tipeii  Iktf 
mbA  liigluitiqf  the  t^eku^  (^tbfe  Spirit;  bIhI 
wlMt  AeU  1  ttMte  eey  9  but  by  whet  of  tMlh  I 
h^  in  espeirienoe  Gden,  I  ertt  biUd  td  befiete 
wfasli  haw  aot  eten ;  histeethnoiby  19  a  sihmM 
flefficirafl,  alfi  there  eaK>b0  no  d^it  (imrir, 

*«  And  now  I  am  to  die  a  martyr;  and  I  am 
aeiMiy  pbrknded  of  my  faitemt  in  Cbnst,  itnd 
teft  he  bilh  henHeneMed  me  hi  tbet,  ibr 


I  sBi  to  lay  doivii  m  Ufe,  ae  I  am  of 
■qr  Hetoff.  And  hit  the  wom  and  bitoeed  pfb- 
iMAMVMr  ttMir  plcwree.  1  tab  faeie  in  no  de* 
hate ;  i  WetbelVee  and  fhU  exevcitfe  of  ree- 
flMi-aiid  jwk|fBient;  I  em  ftw  M'  (Asiien  end 
■tonidiee^  a«d,  (^xcepfinf  that  i  em  yet  in  the 
kto)  I  ealfreeaf8aKan*a  fire  aid  fbry;  I  bate 
■e-Catorheai  nor  maiice  at  ahy  Ifnof^ ;  s<>  Ihet 
wiMil  i  am  be%nif g  end  djr hi^  tor,  I  am  solidly 
aad  finebp  peiiuedul  to  be  troHi  and  dn^f ,  ac- 
ceeyKB|^tomjriiieeDcat|eidty.  And^ieieth^ 
rieeto  peiDt  tbk  day  in  contrwremy,  upon  -Whioh 
I  wee  peietoptorily  qaeetioned,  ae^cteeiMd  po- 
^mAreky  to  ttiiswer,  yea,  or  nay,  iind«r  the 
tbffMIMttg  of  the  boots,  viz.  Wtietber  J  oMrn- 
edthe  hn^a  avthority  as-fKeeeat)^  ^Mablished 
and  exercised?  which  I  did  positively  difit)#t), 
aid  detfied  efcgiance  to  him,  ae  he  is  hi?c9ted 
tMk.  that  eapreeiacy  proper,  to  Cbriat  Je«M 
•olf.  And  Who  knolfvetli  not  thA  at  fitathe 
wan  toiiaiituUi  and  crowned  a  covenaiiled  ktog^, 
and  the  eotgedts  sworn  in  alie^itnoe  to  bim,  e^ 
aocfa^  by  Ae  Solemn  heingttt  and  Covenant  ? 
me.Wae  the  authority  wberewitii  he  wae 
piteAcd;  anid  the  eiercKto  Of  it  wa6  to  be  M 
God^  nUifpen^  and  the  pnd  ttt  the  snbjeeti) ; 
attdie  not  all  Ah^  aa  to  /Ciod,  and  hie  peQ()le, 
omtBfued  and  petveitodP  Bu<  9dly,  The 
whole  eif  tbie  ptoided  for  aothmiitv  at  pi^eaent^ 
ii  eeCabKahed  ob  the  ruins  of  1^  htid'e  enga^fe- 
mentB  to  God,  and  to  one  another :  Bnt  I  sey 
no  more  aa  to  this.  Consider  things  seriously, 
and  ponder  them  deeply  ;  zeal  (br-God  is -much 

ee :  look  to  it,  and  labour  to  recover  it :  yonr 
[%  shall  ^  in  ft ;  as  to  duty  ;  though  Christ's 
ttdousoeas  (1  see)  is  the  Obly  sure  founda- 
IbfL 
**  I  lenvie  my  testunony  against  inalighanoy, 
— -"— eaa,  and  pro&oity,  and  WhiiMX^eris 

I  to  Oomd '  dooirkie,  pvolteMOd  And 
ytheToMined  Anti-Sfffistian  *pile«by- 
iaa  peirty  ii^  Scotland,,  whereof*!  die  a  mom  - 
'  naAprtifemor,  befaig  ititty  dtttitffi^d  arid 
rteot  with  my  lot  And  hs  to,  my  appre- 
Hcadiiig,  we  i^enesmgtrievly  d«tttefed  by  Pro<> 
rtdffjB  onto  ^M  •*r*imtoo  hwid,  and  (for 

VOL.  X. 


wlAlt  I  eodM  lonHi)  w«e4>oitwef  by  hObe,  tfof 
wi^reany  wocdtaary  to  owp  tribit?,  more  Aiah 
we  wefe  ouratlves,  and  pariioidiarly  let  non^ 
blame  tbe  My  St.  iehnskirk  in  this.  I  hvm 
no  time  to  sive  yua  an  acoottttt  of  tbe  Lord^ 
kindoemaort  tendeenemto  ttOyibtestrahitng  thd 


faiy ;  Ibr  they  be^n  ^>ery  brklk,  by 
iMitinflr  us  ijr  aN  night  bound,  aiM  etwre^il^ 
rafnoedto  anfier  us  toWomhlpGod^  Or  wray 
with  obe  anotberj  oniill  we  eanm  tb  Idnmb- 
fBow.  But  tin  IioHl  fattttebeHi  to  eotrte,  be-t 
W^  ef  eohtg-  baeki  wait  for  him,  be  not  an- 
addns  aMut  whdt  shaH  bbeome  of  yoti,  er  ti 
imhinbnt;  lie  io  eonc^ed,  hit  intetoes^n  ii 
OiiifieM^  ftk  him  iiet  Up<  and  kept  Up  in  hiii 
own  room  ih  yoar  ie«hi,  and  Oltief  things  irilA 
bbth^  mote  eoeily  kepi  in  thd^  B^feMeriff 
all  iHiO'binre  the  rOot  of  the  mdtter,'bffl  beware 
ef  coafifiliiLiiee with  any^ whetberministers or 
lifofesoors,  or  bdfersaries.  As  to  my  jed^ebi 
(msigolMant  us  it  is)  1  am  neeemitate  to  rUki 
you  to  the  dmught  of  a  paper^  whieh  I  drew  H 
the  desire  of  some  aocieties  in  Clydeslhili',  iu-* 
tituled,  Some  ol^  of*  deieetion,  &c.  BewarU 
of  a  sp^t  of  bitterness,  peremptoriness,  aifd  ij^i 
norent  zeal,  which  hath  been  tbe  min  of  sOlb^j 
and  will  be  the  min  of  mc^,  if  mei^y  prevent 
not.  I  was  withdhiwn  fW>m  by  some,  a's  bihr- 
ing  ^en  offence  to  tliem  by  my  proteetib^ 
against  their  way  in  a  particerlfar,  wherein  I  en| 
^re  as  to  the  manner  they  were  wroA^ ;  ehd 
thonif  h  they  had  \ifeeh  right  it  Was  not  a  gtonml 
to  have  made  such  a  separation  fh>m  me;  muell 
lesr  i)^mi  tbeae  who  joined  with  me  ?  And  if 
iUD»y  division  be  longet*  kept  up  upOn  that  ac^ 
connlt,  tbey  will  Und  it  a  greet  iniqUH^,  if 
^gbtly  considered.  1  can  get  no  mote  wntt^b; 
nor  see  I  gi^t  need  for  it,  for  the  testimony  oC 
maartyvB  is  not  your  rnle.  Farewell. 
From  tboTdlbootb  of  Edkibvrgb,  July  t7,  IdSf; 
Sk  SHb$etribitur.       Waitbii  gwrm."     ' 

"       \ 

Being  come  to  the  tcacRml,'  be  aceosftoor'tn  e  . 
multitode  to  this  purpose.  «<  AM  ye  behoMM 
who  are  pome  here  upon  iwrtotis  de^^ir,  I  ~. 
enmat  you,  be  not  roistideen  anent  the  cfino^ 
of  our  sdfi^ring  ihig  dity  ;  for  however  y^ 
may  be  midkifbrmed,  yet  it  \H  of  verity,  that  #tfe 
are  brought  here  upon  the  matters  ot  our  GM^ 
because  w6  testified,  agfainst  the  aupretoacy) 
Btkd  wouM  nor  oonsenft  to  the  settiUg  of  Christ'* 
erown  upob  tlie  bead  of  him,  wlio  had  by  nsu^* 
pUtioQ  aspired  tberetOj  contrary  to  hh  f^rme^ 
engng^thento."  U|>ota tbistbey  caused  hM  tb^ 
drmna,  whith  dbhjzed  bim  a  Httle  to  silence  i 
but  beckoning  With  his  hand,  he  said,  "  I  shall 
only  Bay  sMnelhing  to  three  particuhrdr  liid 
Ar^  anent  that  Whieh  some  are  opt  to  beliete' 
that  We  are  agaimft  authority  ;  but  tfe  detest 
that,  koA  Oby ,  tftat  we  owU  all  the  htwfidl  ex^ 
efeise  of  authority ;  and  we  hbp<i  there  arO 
none,  that 'are  Christians,' will  allow  us  toowA 
theiimawftil  exercise,  or  rikfher  tyrahtiy  of  au^ 
thoriljr."  At  this  the  dVuihsi^'^e  agate  be^i 
and  so  he  song  a  part  of  the  cii^.  Vinltn  from  thi 
begninln^,  and  phiy^d ;  wfiich  done  he  tfinVeH 
bibfteet^«hoeroito,«rklsaid/'  Il>lewth«lAfdi 
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^is  to  Mjr  in  HI  J  own  ?  indiGBtm,  Unt  (frtw* 
wet  I  have  been  bcaDded  by  some,  and  mii. 
coBBtnied  by  otbcrt,  yet)  I  oan  nymtheiigbt 
of  the  Lord,  before  wbomlainnowtoappMr, 
tiiat  I  »m  free  of  any  public  scandal ;  I  ny^  1 
am  free  of  drankenneaB,  I  am  free  of  wboro* 
dom,  theftai  or  murder;  therefore  let  none  ny, 
that  we  are  murderen,  or  would  Idlk  any,  but 
IB  self  dfifeucet  and  in  defence  of  tbe  gmpel.  I 
troly  forgiveall  men  tiie  wionp  they  have doot 
to  me,  aa  I  deaire  |o  be  fbi|;tTen  of  the  Lord; 
bat  as  for  the  wrongs  done  to  a  My  God,  I 
leave  these  to  bim>  vheis  the  avenger  of  bM, 
let  him  do  to  them  as  he  may  be  gkiriM. 


I  am  not  anrprised,  neither  terrified  wifli  tUis 
death,  or  the  manner  of  it.  I  confem,  the 
thouffhtB  of  death  have  been  sometimes  Very 
terrible  to  me,  whey  I  have  been  reflecting  upon 
my  mis -spending  of'precioas  time,  yea,  some- 
times tbe  stren^^  or  temptation  and  my  i»wn 
weakness,  have  made  me  herein  to  raze  tbe 
▼ery  foundation  of  my  interest ;  but  my  God 
Iwilds  faster,  than  he  permits  the  devil  and  my 
false  heart. to  oast  down.  I  have  had  some 
douds  even  since  I  came  to  prison,  but  blessed 
be  God,  these  are  ail  removed ;  for  my  God 
hath  said  to  my  soul,  '*  be  of  good  cheer,  thy 
«ns  are  foigiven  thee ;"  and  the  faith  of  ttas 
makes  me  not  to  fear  grim  death ;  though  it 
be  called  the  king  of  terrors,  yet  it  is  not  so  ti^ 
ine :  for  this,  th^  you  think  a  croel  and  sod- 
den death,  is  but  an  inlet  to  life,  which  shaH  be 
eternal.  Let  none  be  offended  at  Christ  and 
his  way,  because  of  sufiering ;  for  I  can  per- 
suade ^ou,  there  is  more  of  Christ's  help,  and 
sappor&ng  grace,  and  strength  in  a  sulfenng 
lot,  than  all  that  I  ever  heard  of  by  the  hearing 
of  , the  ear ;  but  now'  I  am  made  to  find  it  in 
my  own  experience,  and  I  can  say,  ^*  he  is  al- 
together lovely.^ 

"  But  a  second  thing  that  I  promised  lo 
speak  to  is,  that  I  detestand  abhor  all  Papery, 
Pretacy,  Erastianism,  and  all  other  steps  of 
'  defisctMHi  from  ^  truths  of  God,  and  Uim- 
ittg  aside  to  the  right  and  kfl  hand.    Also  I 
testify  against  all  errors,  as  QrUakerism,  Armi- 
nianism,  &c.  and  all  that  is  contrary  to  sound 
doctrine,  who  walk  not  accordiuff  to  the  scrip* 
tureSy  and  make  not  the  word  and  spirit  of  God 
4hwt  rale  to  walk  by.    I  have  liveil,  and  now 
«m  ready  to  die,  a  Christian,  a  Protestant,  and 
a  Presbyterian  in  my  judgment ;  therefore  let 
none  hereafter  say,  that  we  walk  not  by  the 
aoriptiires ;  for  once  Britain  and  Irehmd,  and 
especially  Scotland,  were  deeply  sworn  to  main- 
fau,  what  now  ihey  disown ;  therefore  beware 
^  ofstanding  in  the  way  ofothers,  seeing  ye  will 
not  go  in  yourselves.    Sdly,  I  exhort  all  you 
that  are  die  poor  remnant,  to  be  serious  in  get- 
ting vour  interest  cleared,  you  that  are  in  the 
the<uric  with  your  case,  take  not  fiashei  for 
eonveraion;  study  a  holy  conversation ;  be  at 
more  pains  to  know  the  scriptures,  and  believe 
them,  be  serious  in  prayer,  slight  not  time, 
Uke  Christ  in  his  own  terms,  and  resolve  to 
meet  with  trials,  and  that  shortly  ;  slight  not 
known  duties,  commit  not.  known  tins,  what- 
ever suffering  ye  may  meet  with,  for  your 
cleaving  to  duty,    Lippen  to  God  and  vou  will 
not  be  dis^pointed,  construct  well  of  nim  un- 
der, all  dispensations ;  weary  not  of  suffering ; 
lie  not  at  ease  in  a  day  of  Jacob's  trouble.    I 
have  one  woid  more  to  speak,  to  all  (hat  are 
going  on  in  peraecutiug  the  way,  and  friends 
of  Christ,  and  that  ia  the  very  words  of  our 
Lord  Redeemer,  "  whatever  ye  do  to  one  of 
these  little  ones,  ye  do  it  unto  me."    I  pray 
the  Lord,  that  he  may  open  the  eyes  of  all  the 
elect,  who  are  yet  strangers  to  regeneration ; 
and  also  convince  such  of  them  as  are  fallen 
from  their  first  love.    Now,  my  friends,  I  have 


Now  I  say  no  more,  but  pray  that  airwbosit 
in  his  way,  may  be  kept  fro 


sufferings  and  that  every  one  may  preput 
for  a  storm,  which  1  do  verily  bcheve  is  ml 
far  off. 

^'  Then  stooping  down;  he  saluted  some 
friends,  and  said,  farewdl  all  reUtions  tad 
acquaintances,  fivewdldl  yethat  arelofenef 
Christ  and  his  rightedus  cause.  And  beekw 
ing  to  the  multitude,  he  said  farewdl  also.  Aad 
80  he  went  up  the  ladder  with  the  greatestdii- 
ooverics  of  alacrity,  and  magnanimity,  aad 
seating  himself  upon  it,  he  said.  Now  this  death 
of  mine  Ifeaf  not;  for  my^  sins  are  finely  pai^ 
doned,  yea,  and  Isballsmnomore,fiirl  asi 
made  Uinnigh  my  God,  to  kNik  hell,  wnlb, 
and  devils,  and  sin  eternally  out  of  r  " 
Thereibre,'   fhrewdl  all  created 


and  Boly  Ghost ;  into  thy  hands  I  oommiriDy 
spirit" 

When  the  ezeeotioner  was  about  Is  nnlie 
his  cravat,  he  thrust  him  away,  and  untied  it 
himself,  and  calhn^  forhis  brother,  threw  i^ 
down,  say  mg.  This  is  the  last  token  yen  win  fft 
from  me :  mef  the  napkin  was  drawn  over  nil 
face,  he  uncovered  it  again,  and  said,  I  bavs 
one  word  more  to  say,  and  that  is,  to  sll  that 
have  any  love  to  God,  and  his  righteous  came^ 
that  they  frill  set  time  apart,  and  smg  a  song 
of  praiaetothe  Lord,  for  what  he  hssdoDet» 
my  soul,  and  my  soul  says,  to  himbaprnie; 
then  letting  doivn  the  napkin,  he  piayed  s 
little  within  himself,  and  the  ( 
his  office,  threw  him  over. 


Thb  Last  Testimont  op  Mr.  James  Bow, 
Student  of  Theology,  who  svffebss 
AT  THE  Cross  of  Edinburgu,  Jcjlt  S7» 
1681,  wariTEN  Of  a  Lutkr  to  an 
Brother. 

«*  Dear  Brother ;  , 

"  I  have  not  now  time  to  write  that  wUsb  1 
would,  but  to  satutfy  your  desire,  and  tbe  de- 
sire of  others  who  are  rnuiinedin  the  eaoss 
and  work  of  God,  that  is  now  at  this  tkas 
trampled  upon,  I  have  given  out  my  indiet| 
menttoafinendof  yenrs;  and  now  I  shal 
gireyottamegpomiteftheeaemiinpiKitil'i' 
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tbenof  agtiMl  at;  Hj  mdictaRnt  did  msm 
mpoa  three  iMide.  ist,  TKtt  I  bad.duNHVMd 
llMkiBf*!  anrtiority.  Sdly,  Tliat  I  Mid,  the 
tmug  io  mnoB  at  BolhweM*bnd^,  wm  laflHiil, 
andiiM  the  deteee  «f  truth.  9dly,Tbat  I 
«wiied  the  Sapoiibar  dedentioD,  in  the  whole 
heeds  eodertiaes  thereof'.    And  hmngegein 


ewned  this  before  the  josticiery  end  essisers^ 
IheM  mypeeceeadsiMfceBoiiiore;  hecense 
I  saw  what  was  spokeo  by  ethers  was  not  re- 
faidedy  either  by  our  onjust  JBdM»  or  moeh* 
wag  anditoni ;  aU  that  our  speakhig  did,  was 
tfa«ezpo6in^of  as  to  the  mockery  of  all  pre- 
sent.  Bat  the  ressons  that  wen  g^ren  in  this, 
for  our  defence  in  the  first  heed,  were,  that  we 
eenld  not  own  the  authority,  as  now  presently 
establisbed,  onleis  weshealdalseown  theso- 
prenacy,  which  the  kmg^hatb  usurped  over  the 
ehoreh.  By  our  doio^of  this,  we  sheuM  rob 
Christ  of  that  which  is  his  right :  and  giro 
that  unto  a  man  which  is  dae  to  no  mortal :  the 
reaion  is,  because  the  supfemacy  is  decfawed 
hi  their  acts  ofparijament,tobe  essential  to 
the  crown ;  and  that  which  is  essential  to  any 
Ihiogr,  is  the  same  with  the  thing  itself;  so  that 
in  ownmg  the  authority;  We  ate  of  necessity 
ehiiged  to  justify  them  m  their  usurpation  also. 
But  then  is  another  aTgoment  which  to  me  is 
f  siid,  though  I  spoke  it  not  before  them  :  and 
H«hies  not  a- little  trouble  me,  that  I  should 
hare  paftsed  it.  The  adrocale  in  his  discourse 
to  the  sariaers,  among  other  things,  said,  that 
we  were  orertuniing  these  acts  and  hiws, 
which  they  (the  assmers)  had  consented  to, 
and  were  ownmg.  Now  1  suppose  their  con- 
esBt  to  the>  preseut  acts  and  laws  was  ne? or 
fonnally  rMj^mred  of  them,  but  that  which  is 
tdoen  for  thev  consent,  is  their  simple  silence, 
when  these  acts  were  nuule  and  published,  and 


Molianettts  as  tfa^  r^resentS' 
tives,  lis  that  f  may  deariy  argue  mm  this. 


my  ownmff  of 
the  present  authori^now  establisbed  asUw- 
fttl,  and  the  present  magistrates  as  my  magis- 
tratea,is  agirbg  my  consent  to  the  present 
acts  and  mws,  snd  so  consequently  to  the 
rehbing  of  Christ  of  that  which  is  his  right. 
Jls  to  Uie  second,  it  bein^  but  one  particubr 
foct^  deduced  from  that  pnndple  of  self-defonoe 
and  this  principle  beiag  as  positively  asserted 
by  allof  us,  I  look  upon  the  principle  to  be  as 
expresBly  sesled-  with  our  bkMd,  as  toat  partieu- 
hsr  foet  of  rising  in  arms  at  Bothwel-bndge  is. 
As  to  the  third,  it  being  a  deed  consequential 
fi!om  the  first,  I  Mk  upon  them  both  to  stand 
and  fon  together,  and  he  that  owneth  the  first, 
must  of  necsisi^  own  the  last  also.  And  as 
tothatofdecfatfingofwar,  1  did  always  look 
up<m  it  to  be  one  and  the  some  though  dif- 
foretttly  ezpiessed,  with  that  contained  in  the 
paper  found  at  theFeny,  and  that  the  main 
dmigD  of  it  was,  to  ▼miUcate  us  before  the 
warn,  in  omr  repdhng  unjust  violence,  and 
tflearmg  ua  of  these  aspersions, -that  were  cast 
■pen  us,-  vis.  ThehoMiag  as  «  princi|^le  the 
*  ''  1  of  private  asssasinatiotts,  (which  we 
all  those  who  aniiot 


of  the  asme  judgment  wifouf.  These^tht 
truths,  which  we  areto  seal  frith  our  U4od,'t^ 
monrow  in  theafterooon,  st  the  cross  of  Bdin<^ 
boigh..  Am  to  other,  fsirticiyar  actions,  we  de* 
dined  to  answer  positivdy  to  them,  as  that  of. 
the  bishop's  death,  we  told  them  we  could  not 
be  judges  of  other  mens  actions :  as  to  th^ 
czcommunioation  because  we  dedined  them 
as  not  competent  judges,  to  cognosce  upon 
an  ecdesiastie  matter,  they  did  not  proceed 
upon  it. 
And  now,  dear  brother,  yon  may  see  our 

Juarrel  dearly  stated,  to  be  the  same  that  Mr. 
ames  Quthty  laid  down  his  head  for;  beride 
whoee,  mme  and  my  other  two  friends  heada 
are  to  be  set  There  were  many  other  things 
past  in  private  betwixt  me  and  Mr.  William 
Patecson,  sometime  my  regent,  now  council 
derk,  with  some  others,  who  strongly  assault- 
ed me  with  their  snares,  but  now  ihope  I  may  , 
say,  that  <«  my  soul  hath  escaped  like  a  bihl 
outof  thesnare  of  the  fowler.''  And  as  to 
your  second  desire  of  knowing  how  it  went 
with  ray  soul;  many  and  strong  havls  been  the 
assaults  of  Satan  since  1  came  to  prison,  but 
glory  to  God,  who  hath  not  been  wanting  to 
me  m  ipving  me  assistance,  yea,  many  tmies 
unsouflrbt,  and  he  is  yet  oontintting.  And  I 
hope  uaU  do  to  the  end,  to  carry  me  above  the 
fear  of  death,  so  that  1  am  in  as  sweet  a  ^ahn, 
as  if  I  were  rang  to  be  married  to  one  deariy 
hdoved.  Aba,  my  cold  heart  is  not  able  to 
hia  burning  love  1  hut  what  is  wanting 


in  me^  is  and  shall  be  made  up  in  a  Sariour 
complete  and  wdl  furnished  in  all  things  ap- 
pointed of  the  Father  fbi;  this  end,  to  bring 
bis  straying  chikiren  to  thdr  own  home, 
whereof  (1  think  I  may  adventure  to  say  it) 
I  am  one,  though  feduess.  Now  I  have  no 
time  to  enlarge,  else  1  wouM  give  you  a  more 
particuhur  account  of  God's  goodness  and  deal- 
mg  with  me ;  but  let  this  suffice,  that  I  am 
once  fiuriy  on  the  way,  and  within  the  view  of 
Emmanud's  bind,  and  in  hopes  to  be  received 
an  inhabitant  thm  within  the  space  of  20 
hours  at  most  Farewdf  all  earthly  coMxrta, 
fhrewdl  all  worldly  amities,  farewdf  dl  camd 
desires,  wdcome  heaven  and  everlasting  hap- 
pioess,  6cc.  I  have  no  more  spare  time. 
Grace,  mercy  atad  peace  be  with  yon,  Amen. 
From  Edinburgh  Tdbooth,  July  97, 1681. 
Sic  Subscribitur,  James  Boig."    ' 


The  Testimony  of  Wiluam  Thomson,  who 

LIVED     IN  THE  ShIRB     OF  FlFE,   AND  SUFW 
FERED  AT  EoiNBOBGH,  JuLY  S7th,  1681. 

<*  Men  and  Brethren ; 
<<  I  being  a  prisoner  for  Christ's  sake,  and 
for  my  adhering  to  truth,  being  taken  at  Alloa, 
comidjg  out  of  Fife  from  hearing  of  the  gbspd 
preached  by  Mr.  DonaM  Cargil,  the  last  si^ 
bath  ofJune,  this  present  year;  and  act  know- 
ing when  I  may  be  taken  and  murdered  hy 
the  stated  enenriea  of  our  Lord,  (forthey  nei- 
ther walk  afler  the  eqniWof  then:  own  bw,  nor 
Qod'a  law,)  I  have  for  fear    ' 
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^iV^oftbe  time^,. 

iVith  ^kera^tof  tbia  gQ|l?n(tioii,  1#  God  pro** 
^olfifig  cousse3  i  and  about  tluU  time*  wU«Q  I 
gaw  the  pej9pl«.  qfGodSfmf^inm  togethcf 

the  Lord  took  a  dealing  with  me  at  that  Itn^ie, 
fp  that!  coii)d  laeitbj^  g«t i|lfl^'4r^nDr  day's 
«nt,  tili  I  M«Dk«d  to  ffQ  witk  tbeneu  And  oa 
Uie  other  kst^^  wa«  ^Iraid  leil  libmild  iMure 
|eeu  tl^e  Acb^  ia  the  Lord'^B  oaipfi ;  hn^itpaiB 
I  rq^nembered  th#  Lor4'9  pro«)isQ«  that  iaS^ 
put  iu.  th^  wQr4^*'  retwo  unto  m^  ani  I 
uili  return  unto  yiHi,  saitfi  the  LwdoifHoata,'^ 
Mai.  iii,  7.  Now,  1  do  mtl\  all  my  feuBart  blam 
Vie  Lfi^d,  fpF  his  WPpderluU  wwiuaffft  with 
^fi  since  he  be^aa  wiOi  «ifu '  I  tbmk 
wh^  I  look  oin  hifl  deaUnii(8  siafte  Uiatt  time 
till  new,  I  mu«t  91^,  that  1  am  a  bfiand 
pAa9k/Bd  6^  of  die  fire.  O  t^t  my-  heart 
an^  ^oul  could  DBaiae  him,  fop  att  that  he 
l^th  d^)oe  for  nie  I-  And  now  I  am  ooofteiit  to  dif 

f  dyvour  to  free  fpmce^^  nguh'm  Chra^'adebk 
.  waa  char^«d  with  being  ^uUl^i  of  vebeUieB 
i^gaiost  ti^eir  pnnce,  I  was  answeoedt  I  waanot 
ao,  tor  I  was  iheve  a  (wiaoner  ot'J«su8  Christ,  and 
^rlus  sake;  and  t^ld.tbein.  1  adhered  te bis co» 
ff  euaat»  md  all  things  in  it.  I  am  nut  coBficted 
from  tlie  wwd  of  Uod  of  any  orime,  as  t»  him 
wborai  tbey  call  king;  nor  any  thkig  worthy 
o^' death,  consicnitt^  against  any  man,  eilli.  *  in 
thoiigbt,  w«rd,  o;:  deed.  So  my  blood  St  aU 
cry,  with  the  iresjtof  tbe-innocent  blood  shed  in 
the  laqd,  for  v^ngfanee  from. heaven,  on  the 
ifihabitopts  of  the  ,eartb,  grea^  or  spoaU,  wha 
are  in  the  least  acoessary  therei^v  ay  and  while 
tbey  repent,  it  ia  not  my  doing,  but  their 
f»W;n  ^tbf^  bath  procured  it ;.  and  God  is  just  to 
IdBek  alter  them  for  the  same;  neither  is  it  in 
ftny  map's  power  to  fovgiTe  that,  aa  being  a 
^re2^  of  God 'a  holy  i»«>  without  ropealanoe, 
nor  th«n  neithier,  i<>t  the  furthest  they  can  oome 
if,  but  to  dctolare  tmfeo  them  ftom  God's  word, 
that  th%t  and  tb^ic  other  sins  shall  nearer  be 
^ai;ged  upon  tfacm,  if  they  have  truly  reeeired 
Cbriit  upon  his  own  terms,  and  walked'  vordiy 
ofthe]i<Qr4>  untp  all  welk  pleasieg.  Butnow 
tlie  tbio^  isxh^o*,  the  groijiiul.  whereon  they  in- 
tend to  take  away  niy^  Iife».  is  the  diaowniuff 
Charles  Stosr^  for  ray  i^ing^,  because,  4ie  wiQ 
hare  no  homage  upon  the  account  of  the  co- 
venant fh)m  me,  or  any  other,  and  God  only 
requires  thfe  performing  of  vo\rs,  and  keeemg 
and  fuiaUmg  the  cc(venaots,  Ptak  1.  I»>  in 
ibM  oase,  I  cannot  serve  two  nBasleca,aiid  Ire- 
fiplrq  to^obey  God  ndber  than  oMUi. 
*^  Now,  k  hennas  a  dying  man,  ready  to 

a  into  eternJiiy,  having  beaub  and  strength 
(Mting;  in  my  right  oMndi  deelase,  1  adhem 
V>  tibe^  l^rolestaAt  religbn,  as  that  ithich  is 
G^'s  tnie  veligion,  and  the  ChaistiaBieligien. 
&  adbens  to  the  holy>  role  of  the  word 
QlGtti»  tiMi  HoiptuBea  a£  th«  Old  ud-  New 


twtMiiiPl,  miMMnK  the-  w«l  ef  (M  m 
ma»,  and  went  mao,;  and  that  tba  sfpi^n 
a  fiitt  ntte  of  fiMth  Hid  mmm 


tntfis.  afe 

to  «s.  I  adMve  te  the  nofk  of  n^ofSM^ 
tio»  in  SloQlltnd,  toi  UieCaOTiaitfffNatiaesI  snA 
$kdemn  I^«m,  ih«  iMemtt  A^IhwvrM^^ 
of  sins,  iiMd  finoifemaiit  te.  AmMa,  t^ 
<imi  of  Faiik»  m  regaod  it  agswft  witklbe  fiw 
said  writii^ ;  Om  teigev  and  «b»iHr  Ul^i 
diiim%  aafneet  ae^eonahtei  sMiiid»  and  ast 
GordiQgtft  the  * vripmres,  and'weU.  woirthlkt 
vadii^^  ooBsideffwaaod^  pnietisMig  ifM  it 
tbesem  set  forth,  f  aayi,  ladbaa&tsi  tbi^Ihin 
tjhergkn.  TtfSti»ony,  la  tjbefiepnr  coomoely 
called  Mr.  BodaU  Cw^Va.  VmsonA,  eC  tli* 
Me  qI' June  168Q.  I  adlusre  tot  the  origiiat 
oo^es  of  these  papem»a»  they  wm^  eomolsd 
WMirevieedhy  tbe  authora.  And*  likevim  ft 
ailhera  t».  erery  eound  Qapeo^  tefdine  t^.lba 
good  of  celifften ;  aa  ^e  Uiseetery  ibr  Wwihip 
and  Cateohuing ;  a«d  1  adhere  imto  thfid^* 
trine,  disoipUne,  wenhip^  and  geeemmeit  if 
tbechwmhofSbe^MuL  fthrarmyti  ' 
WHO  all  the-lawfiil  vceatUiiga.  ei'the  j 
Ged far  tiuth,  and  in  tbe defanoe am. . 
vetion  of  their  civii,natiual,  and  dtvieeriihii 
and pikibges,  €QataiaHi..aiid  helAteoib  tilths 
faiesaid. papers,  againit aUeaiCNaqheia  ihiMt 
npoo,aBdbetray«nitbeveef;  espoeiaUrbjrtht 
swerd,  asameanmontlaspCQftaiid  ~  ^^ 

efGod,  to  be 
which  ia  tai  bi»  earned  i 
aasemUiea  of  the  Lord's  'pei|^h^  ahd  i 
tbe  nMse,ae  the  e^uojc  diM)hei«ee  it».  SiLlhs 


uea  ef  in  tbafr  ^am^i 
ltoprBaehin9V«i>^«^b« 
d's  peii»h^  and  so  «osh 


In  the  last  plioe,  Igive  myv  tasteoey  asd 
*'  wiNMun  and  ii^HOH 


proiestalion  againsti  aU  wsoofia 
done  to  Clod  and  hicpcople  thnsBghont  the 
whole sodd tbia  dagi  ^  aqdnoH 
affainatali  th«b  hnth  been  doi 
smee  the  beginning  of  the  VPMrk  o6i 
«itothiBday,inpfei«dioe  off Qetfs  ghny,  bii 
weikand^people;  and  esppciaUy  theea  syaf 
sins.  Ist,  The  oonrnplion  aS  the'«oahip«r 
God,  proianation  of  his  holy  tbing)^  n 
misMievmg,  aiidbelying  et'Godt  and  ti 
aaif  there  were  no  God,  yea,  whicbis  i 
saying  he  approve*  of  all  tfiat  tiny  de.  O  this 
•  I  8diy,  Agaiort 
anAsp* 


the  defrauding,  ^,  .      „. 

pveasing  the  people  of  God,  in  tbcsr  bodisSf 
ooMoiences and.  eathtee,  and  puMshipgdi^ 
aeevil  doers;  yea,  as  the  viWmseitMSif 
esoelty,  and*  thai  only  ^  feUowing  then:  Ai^r, 
and  making  them  la  stink,  sa  ia  w^re,  absia 
the  ground;  andauikingtkeicnefliieelomthf 
oaluBtties  and  reproeelMS,  and  doing  att  Ihe^ 
can  todriTothem:  tasin;  and  then  bianipi 
them  aathe  main  iuatMaseatH-oC  all  the  sHa> 
chievouaviHeinieaand  abuasa  ia  tl|e  bM^fm 
thatit  ia  coam  ttKthait  with  il|  **  the  msn  iW 
depasta  iipom'  ini(pniy,mslDes«him8slfa  pBsy« 
And  seanoelv'can  thoep  why  desip  boea^r 
get  a  mffht'a  ^uiaclna  in  any boase  m.  tbslHd) 


aathat&epeople.of  GedarebecosM '« aMSim 
to  theis  ftes,  and  a  fta»  to  tfteir  Iri^dB,  and  ss» 
peaiaify  lepKOMdrndief  tbaiawheaBs4b«i«ii» 
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XFATB  TRUU^  SJlOiiAUW  H.  iSUr^r  Tnmm. 


I  m  temmfamj  agait^t 


the 


ofGM, 


Mn,  aadoo»«simfigiildr»«gMBBi€kMl ;  whe* 
lb«r  hy^  bowts^  oathd,  or  pramiMt^  tho^F  bemfF 
ptgrnm^wmnhy  of  m  cMdM  botItimI,  whi» w 
Ml  kMp  fafktk  not  tmst  upon  aav  aetomii, 
Wtw1^iekiii^«0BlriWltftr  f ulflttipg  tbaiv 
>w>%  ani  pTootcurtag  th#ig  wickaA  dwifna  aaJ 
M^ha^M  anlavpnafls.  litjiay  wcra  bMgbl 
ta.ataaita,  fOBsSkfy  they  might  fcwn  thanselrtts 
hoi  ha.li  UBwiaa  that  wiU  give  tnem  so  muoh 
Ini8taa.a  itog}  as  SolaofMA  fayi^  **  when faa 
aB0akalatrMie«el|iinBOt,lbrtb«raaro  aerw 
aaaiinaliona  m  his  hoait "  4lM  j,  1  leave  my 
teatiaioaj  agaimt  all  that  conliibiita  of  tbew 
mens,  100  the  liowii^heariBg  of  OidPa  worhs 
aad  paiiple,  aad  uphoWng  his  and  their  eii»- 
,  aeaoMt  it  is  ae  ezprcMlyt  acaiiiBtlheee- 
Dt,  aDdia  diatoafM  they  bemg  oaHed  to 
r,  aiadnet  l»  sia,  to  whieh  praotioe  is  an- 
d  a  gvadoQs  propuse;  ^  be  that,  kseth 
filh,  iamK  ipoods  oe  vclatbns,  for  ehiistHi  aahoi 
andtbe  geseel's,  sAnM  reosif  ean  hoodMd  fold  in 
this  life,  aqA  i&the  worhlte  come  life  ovtrlaet- 
iag.'*  f Bi  the  last  place,  I  bear  m  tfstnneiiy 
totfae  oroesof  ChMsl,  aetheenly  desivable  up- 
nahiagtaadnohlotofthe  people  ofOodtbis 
dajpiatSeetiaBd.  OiSis  the  pottion.  of  poor 
Sfaaags  whoi  Aesive  «e  oeeh  Qod,  aad  dieign 
hsoestyintiMlaadf!  I  think  they  want »  gf«»d 
bugnmefit  that  waatif^  and  i  Ijhiajc  they 
want  nothing  that  have  it,  and  get  leave  tb 


cai^  it  heait8on)ely>  and  his prssenoeunderit. 
IwebMaduse  yen  aMte  take  iten;  I  dire 
si^thofi  moekiiir  yen?  eneenragement^  thai  it 
iaen^andsmeet.  There  is  no  holt^  way  to 
oaisy  the esDssr^nht  than  tt^cast  anoupcare 
npoiOhi^andtsnst  him  fet  afl  ttnage^  and 
oeefnr  shpgls  endeaT4nNn  in  .the  maltte,  and 
speafts  what  he  bids  ym,  and  obey  his  Toico  in 
akthiiigs.    Now,  I  deehu^el  hate  all  ungod- 


MnesB.  Mir  ihvewdl  all  thngs,  whersiii  I 
hnre  been  trenUed  with  i|  wicked  worM,  and 
e«il  heart  of  misbelief,  a  snbtilis^  peweifiit^  and 
bmNcmob  devils  andt  tempted  with  a  oompany 
olmen,  who  have  shaiien  offtfaei^arof  God. 
NeW)  wetoome  Lord  Jesus,  into  thy  hand  1 
tmaoM  my  spirit. 

'  iKe  iuktanbitttTi       Wiluam  Thobison. 


•JTb*  Last  Tsstdiony   of  Wojmm  Ci?Tnu„ 

SEAMAN  IN  Boi^AW^Ot^NEfS.      WhO  ^^' 

'  I  hev^,  as  one  ready  to  step  tntoetersity,  and 
«ne  o^  the  sabfectsof  a  kingdom  'cerenaifted 
le  6od^  ami  one  oi^C^hniM^s'vufi^rers,  enter  my 
«-^^-»-^^^   and  ^verinniy  testimony  againaft 


atttha*  hath  been  dene  i^sfuasV  Christ's  reign- 
iag,  nml  th»  thrmog'ef  his  kingdom  in 
Mtinnd,  sinoe  the  beginning  o^  the  woric  of 
mlhiUMlioii.  And  more  par^nWly,  against 
^I'llte  several  steps  ol^  baekslidfiu^  -/  as, 
^1k  Vk0  admitting  Chariee  mnnrt  to  tlie 
•f'Idngljr  p^er,  ami  erewMDg  han, 


they   knew   he.  eaivied  keartp«nmity 
k  the  people  ef  €ed,  mtd  w||ik  hi  Urn 


time  thew  wan  so  nsneh  eff  his  tsentheay 
■teishnsmrn  to  the  parlinmeot,  bv  his  esm^ 
sniwkBmting^JnBMMi  Qialiam  eaiiet  Aiantrme» 
to  bum  and  slay  the  snlneots  of  this  luwdeni, 
that  wooU  net  side  villi,  or  would  withstaml 
him,  in  the  psosoonting  of  his  wiekcdnem; 
whkh  ii  reeotded  in  the  canass  of  nnath^  and 
thesapssmitrancsn  of  the  gentismco,  mimstsm, 
and  commanders  attending  the  lapcm  in  tlm 
wes^  in  the  year  1450. 

^H.  Against  the  nniiihinlnm,  sonnifnnee» 
and  cenapttaneeof  ministan,  andothsra,  at  the 
widBidneM  p^rpeteated  m  the  land  dnikMf  tii# 
timenf  f^setiiw^  ufsmpatkm  ;.  ibr,  as.  I  an 


informed,  few  testified  against  him,  for  tmnii* 
liiiy  att  the  ii^pieats  of  JesuS  C^irist  nndsTh^ 
la^  in  gtiing  a  tolcratisn  tn  all  seeHatetf 
^hiiBh  was  tn  set  op  thos  thseshoMs  benidto 
CUsfs,  an4  their  akara  beanln  the  Lord^s,  hi 
a  hmd  covenanted  to  God,  neeer  to>  Sndbr  the 
lifeSy  and  lying  under  the  samn  bond*.  « 

'« 5.  Againstthe  public  sosshiminn,  for  th« 
bringfa^  in.  matignami  to  the  phiom  of  power 
andtimit;  whielihave  been  the  vodln  CkkPs 
hmid  above  the  heads  and  nponAe>  backs  of 
Gnd'»  pfMple,  cuer  since  they  Insted  after 
them  $  and  now,  I  suppose  they  areeonmoed. 
that  Qndhatfi  given  them  on  the  finger  ends 
fiw  It :  bnt  we  base  not  seen  them  confessing 
befiise  6od  andhia  people  m  nuUio,  thai  thcj) 
hnvtt  added  this  SID  to  alk  thew  ether  sins,  m 
aehmgthem  a  kmg,  whereas  the  Laid  wan 
^heir  kiDg« 

«<  4.  1  bear  B»^  testimony  agaiist  that  nn* 
pomHeled  praenoe  ot  mmistne^  in  faittikg 
their  eharges  ;  and  that,  which  deth^mereag? 
grava^tetbeir  guilt,  at  his  oommand,  vp>ho  had 
no  nower  to  act,  novrigbt  to  bnobeyed,  neither 
in  that,  nor  yet  in  eivil  things ;  for  then  he  had 
utthin^  himself;-  and  their  going  awaj 
without  almool  ever  a  tsstimony  wha  sboofi 
have  been  the  main  men  that  shenid  have  t(riif 
thepimpfe  whattodo. 

«  ^.  1  held  it  as  one  of  the  oauseeef  6ed% 
wvath  against  the  land,  andone  of  the  cfansen 
of  €kod*s  breaking  and  scattering  that  poor 
handlW  of  men  at  Fenttend,  that  ^enew^  the 
covenant  at  Lanark,  and  did  not  keep-  his  in« 
teiest  out  of  it ;  for  it  only  Mndsue  te  il»mMUt<* 
tainers,  not  to  its  destroyers. 

*«  6.  1  beer  testimony  ag^hst  the  procedure 
of  the  ministers  when  Acy  came  to  the  Md^ 
ag^  after  Pentfamd,  because  they  didi^ot  tot 
bc^pin  with  pubHe  ami  private  iiists,  and  make 
up  the  hedge  and  sap  for  the  Church  of  God 
in  SOotland  :  and  men  only  preaching  to  cases 
of  conscience,  and  not  eatesbising  the  peopfe, 
aev  hiforming  them  in  the  duty  of  the  day ; 
but  did  let  tnem  pay  cwates  stipend^,  and 
ether  reveaues  of  that  nature.  Ijhit  f  think 
they  were  enseged  to  God  under  like  pain  of 
losiag  soul  and  body,  in  the  diHy>of  God^s  foar- 
fol  judgBsent^  to  tell  ^  people  to  ct^sse  ^em 
out  of  the  land.  Seeikig  prelacy  ims  abjured 
and  east  out  Uiis  an  abommabfe  bnuich,  afr  it 
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ugh,  woeir  a  prodamanoii 
Bw  of  the  world,  DlMphemiDg 
D,  ami  dcdarioff  that  all  that 
was  dde  to  Charles  Stuart, 


M7]    STATE TIUALS,iaCtfAftLftsir.i6si^9WftiVCWr^M4l«lAm,    [flM 

waa,  went  Aejr  not  worthy  to  die  the  death, 
Ihat  laoiild,  agiiMt  to  much  light,  defile  God*» 
iBodwith  thatahjttred  abonnhiation  ?  bat  fer- 
■ootk,tothia  dav,  they  mint  be  fed  like  faiida 
iaaoagettpenthefttteftin  tbefamd,  and  the 
spoils  of  Cbriit's  crown. 

*<  7. 1  bear  m  v  testimony  against  that  oourK 
earned  on  by  the  roiniiteri;  their  conniviiiff 
at,  oomtenaneing  of,  and  complying  with 
these  indulged,  that  hate  qnit  Chnst  and^en 
en  with  another  master. 

*'  8.  I  bear  my  testimony  against  their 
tieadiery  at  Bothw«il-'bridffe,  in  stopping  the 
dcawing  up  of  the  onuses  of  God's  wrath,  and 
lEetpiaga  faat-day,  and  changing  their  deda- 
mtioa  ;  and  in,  hindering  the  puiging  of  the 
«n»y. 

^9.  I  bear  mr  testimony  against  their  tree* 
ehery  at   Edtnbuigh,  when  a  proclamation 
came  oht  to  the  riew  of  the  wo 
God's  true  religion 

belonged  to  God  was  dae  to  CEarles  Stuart, 
which  is  the  plain  sense  of  the  act;  and  they 
sat  in  an  assembly,  and  voted  for  a  liberty 
coming  from  him  to  prsaoh  by  ;  though  the 
▼ery  same  day  that  that  was  proclaimed,  two 
«f  their  more  worthy  and  laithful  brethren 
were  murdered,  O!  how  much  pomp  and 
jomlty  was  that  day  in  r^icing  orer  the  ruins 
of  the  work  of  God  and  his  people,  yea,  over 
hisBS^f  ?  There  was. first  ascafibld  made  on 
theeastside  of  the  cross,  and  a  green  table  set 
down  on  it;  and  two  green  forms  ;  and  then 
the  cross  was  covered ;  and  about  twelve  hours 
of  the  day,  the  pursuivants,  and  lyon  heralds, 
the lyon lung  alarms,  and  eight  tmmpetera 
went  up  to  the  cross,  and  fourteen  men  on  the 
foresaid  scaffold,  and  seven  of  them  with  red 
gowns  of  velvet,  and  seven  with  black,  and 
ihen  that  act  was  read,  and  at  night  the  bells 
were  ringing,  and  bonfires  burning. 

^'  10.  I  kave  my  .testimony  against  them 
lor  running  away  and  leaving  God*a  flock 
after  BothweU-bridge,  when  they  had  drawn 
them  to  the  fields.  Does  not  the  Scciptufe 
fay,  that  they  who  are  in  the  watchmen's  place, 
should  warn  the  people,  when  they  jiee  the 
sword  coQoe ;  and  have  not  the  ministers  of 
Scotland  had  the  first  hand  in  all  theae  courses 
of  backslidiof^?  Well,  their  sins  are  known  to 
be  no  more  sms  of  weaknees,  but  sins  of  wick- 
edness. 

**  11.  I  bear  my  testimony  ajrainet  them, 
because  tboT  did  not^oin  with  their  brethren  in 
the  work  or  the  day  m  preaching  to  the  people 
in  the  fields,  with  Mr.  Richard  Cameron  and 
Mr.  Denakl  Cargil.  And  wUI  ye  tell  me,  al- 
ahooffh  there  were  never  one  to  open  their 
moutik  in  that  thing,  does  not  the  work  of  the 
one  confound  to  sUenoe,  and  the  work  of  the 
other  justify  and  plead  for  them  ?  But  there  is 
one  thing,  1  have  learned  from  the  practice  of 
all  this  people,  and  God's  dealing  with  them. 
They  have  sought  their  own,  and  one  another's 
credit,  morethim  God's,  and  he  hath  discovered 
their  wickedness  in  th^  ugliness. 
'J  13,  1  bear  my  testimony  against  their  ob- 


stniacy,  in  refusing  to  retam  ind 
manners.  Tfiey  hold  fwt  wickSBdncss,  and  le* 
fusetoletk  go^  and  thai  against  the  l^bt  ef 
GodVi  word,  tneir  own  conscsBness,  their  fws 
and  enflagements  to  God,  the  cries  ef  Uooil- 
shed,  the  cries  of  wrong  done  to  God  and  bis 
work,  and  against  these  their  former  preaeh- 
ings  and  practices  ;  that  they  will  not  enae 
out  and  nd  the  ground,  so  to  apesk,  and  sede 
out  ithe^uses  of  God's  wrath^  andsstdursif 
humiliation  apart,  and  see  thai  they  be  npt, 
and  renew  their  engagements,  and  cuiy 
themselves  like  ministers  of  Jesus  Ckristaftcr* 
ward.  Is  this  erroneous?  Is  not  this  aooori« 
ing  to  Presbyterian  pcinciples  ?  Docs  net  dw 
Confession  of  our  Faith  say,  tl)sse  who  efcd 
the  chnich,-^and  their  brethren,  shall  make 
their  repentance  as  public  as  their  offcnoes 
have  been  ?  Is  not  this  the  plain  meadsg  of 
that  artwie,  yea,  the  very  words  almost  sf  the 
Confession  of  Faith,  chap.  zv.  art  last  ?  Wkh- 
oot  which  tfaing,be  done,  (if  any  would  take  my 
counsel,  who  am  lookiag  to  receive  the  sm- 
tence  of  death  every  Dour),  I  wonM  sav, 
meddle  not  with  them,  for  they  have  not  eaiy 
sinned  against  the  Church  of  God,  and  dm 
brethren,  and  their  own  souls,  but  agsialt 
God  :  and  hate  they  not  been  light  and  tm^ 
cberoos ;  whocof  nsany  instanrca  may  ks 
given.  BavetheynotjpoUutedthesancloaiyr 
Have  they  not  done  violeace  to  the  law?  Hate 
they  not  been  unfaithful  ?  Are  they  not  wak- 
ing very  openly  amongst  God's  staled  eaenmi, 
while  the  people  of  God  dare  not  be  seen  ?  1 
fear,  ifthey  make  not  haste  to  come  eff  theie 
couraes,  that  God's  wrath  shall  overtake  tbssi, 
ereithefeng.  And  kurtly,  I  bear  my  Mi- 
mony  against  them,  for  their  unlenderocsi  to 
weak  consciences,  and  making  use  ef  thnr 
gifis  and  parts  lo  wrest  the  word  of  Ged,  Is 
pntoulthai  light,  which  God  has  given  pMr 
things ;  of  which  I,  amoi^  others,  have  a 
proof;  for  one  of  them  came  into  the  pniML 
and  toM  me,  that  he  had  been  dealing  wiib 
biro,  who  had  been  ponnung  us  to  death,  (tks 
king's  advocate),  that  he  woukl  net  take  inns- 
cent  blood  upod!  him ;  and  OQlef  love  aadtM" 
derness  W  our  souls,  hecmnetopoyusavhit' 
and  said,  he  wna  neither  a  curate  nor  an  in- 
dulged man,  but  a  minister  of  the  gospel :  n 
he  said,  that  he  would  be  well  advised  whet 
we  were  doing,  for  the  advocate  hnd  ssid,  «s 
were  shortly  to  be  before  the  criminal  coaft 
And  I  asked,  what  he  advised  us  to  do  ?  Aid 
began  to  itell  him  the  ground  whereopon  «• 
were  accused,  which  was  this,  that  Cbann 
Stuart,  having  broken  and  burnt  God'seore' 
nant,  and  compelled  all  thai  faeconld  by  v 
forces  to  do  the  tike,  and  slam  many  upsnttst 
account, upon  thishead,!  declined hisvo^ 
li^;  and  beittg  hard  questkmed,  tuu&mm. 


that 
not  say 


I  thought  it  lawful  to  killkim,  but  I  m 
^  jay  by  whoae  hands:  and  he  said,  aUtba 
wouki  not  free  me  from  being  his  solijeot,  and 
instanced Zedekiah's  cam  to  moveit:  botl 
to  hiin>{bm?r<^ 
in  who  ins  iB  «^ 


was  not  in  case  to  spai 
fused  with  a  ilis^niQted 
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iiVoniy  ItoM  luba,  thew  WM  ts  gMft  a  dif- 
f^fcoee  betwixt  tbalaf  Zeddkkb,  md  tins  in 
haad,  aa  eait  was  irom  tha  wcat.  And  be 
called  w  JauMt  and  JambM  who  wHhatood 
tiM  tnidi,  whes  are  woaM  not  hear  him ;  and 
aaid,  there  was  no  aoch  dung  aaany  OMiditioii 
holden  out  m  flie  form  and  order  oftheooro- 
nalion,  that  did  free  na  iron»  alleffianoe  to 
ChaikaSCdHrtnpon  that  account.  Bat  what? 
Do  they  thmk,  that  efery  one  can  reason  and 
dibate  with  them,  or  ehe  that  ther  are  not 
C^hristiani^  but  gainstandera  of  the  troth? 


^ottywho  own* 
tnat  aD  hia  eae* 


HathnotOod  given  to etery  not 
of  light  and  grace  both?  Ifttiey  knoirnottbia, 
and  walk  not  aceordinffly,  they  were  never 
r  to  be  miniators  of  the  goopel.    He  taid, 


worthy 

that  ne  would  sen^  me  any  of  tli 
whomlpleafledtoctllfor:  1  said,  that  I  heard 
toll  Mr.  Bonald  Carffil  was  taken,  would  he 
send  him  to  me,  and  I  would  take  it  as  a  great 
kindness  off  his  hand  ?  But  be  said,  that  he 
had  taken  a  way  by  himaelf.  But  what  shall 
I  say,  my  heart  is  tike  to  sink,  when  I  think' 
on  them,  and  the  esse  of  the  land.  O  I  think 
it  is  a  desperate  Hke  esse  I  Onlyl  know  God 
can,  and  I  hope  he  will  cure  it. 
**  Next,  I  leave  my  tcsdmnny  against  all 
latsidewith  orstrengthen  the  hawbof  the 


mies  ?  O  that  1  could  let  you  see  the  inside  of 
my  heart!  Will  ve  learvi  ChristianfityP  asek 
the  Lord  and  get  nim  on  your  aide.  I  think,, 
it  is  a  a  good  token  of  a  sanctified  heart,  that 
longs  more  to  be  in  God's  oompany  nor  other 
ftlks,  that  sees  the  worst  of  enl  ties  m  eom* 
mitting  sin.  Beware  of  heart  risings  and 
ffrudgmgs  one  against  another;  know,  Uiat 
mere  is  a  great  diflbrenoe  between  sins  of. 
weakness,  and  sins  of  wickedness ;  ye 


•dT«nHM0f  theLoni;  in  le»ori>>«i^.g«iD« 
dear  convictfamfrom  the  word  of  God,  or  sound 
lesson  $  and  partkmlarty  against  this  duke,  that 
hold  and  tmcident  Pamst,  who  hath  defiled  the 
liMd's  land  with  his  altars  and  images. 

''  Neat,  1  leave  my  testimony  against  the 
gentry  and  commonality,  for  letting  so  much 
wnocent  blood  be  phed,  some  of  which  ranks,  I 
thing  God  hath  a  turn  to  put  in  their  hands 
yet,  If  they  would  espouse  his  quarrel,  and  turn 
to  him  with  all  their  hearts,  and  not  sufier  the 
work  to  go  as  it  does ;  but  indeed  they  must 
keep  company  with  God's  stated  enemies,  and 
leam  the  eourt  ftahson:  I  wili  tell  you  one 
tUag,  ye  have  hwt  the  manners  of  the  court  of 
heaTcn,  by  learning  the  manuers  of  the  courto 
of  men.  O  what  think  ye  to  do?  Or  how 
Ubiak  ye  to  be  countable  to  God?  Will  ye  but 
speak  your  mmds,  who,  ye  think,  hath  the 
best  end  of  the  controversy  ?  WHl  ye  let  the 
fcar  of  men  and  the  devfl  ore  vail  with  yon  more 
than  the ftar  of  God?  Or  whai thmk ye dus 
duke  would  do  to  you,  when  he  sees  bis  oppor- 
tunity? Win  ye  trust  bloody  Papists?  h  may 
be,  y«  may  be  put  to  suffer  on  wone  soooonto 
vet,  if  ye  will  not  own  God  and  his  people : 
but  there  are  but  very  few  of  .you  now,  who 
are  aught  but  mockers.  Will  ye  turn  to  the 
Lord  with  all  your  hearts.  Is  it  any  shame  to- 
you  to  take  shame  to  yourselves,  in  glorifring 
God  by  oonfefting  your  sins,  and  turning  uom 
them?  but  will  you  teU*me  now,  who,  think 
ve,  can  be  at  one  with  yon,  while  ye  aie  stsind- 
mg  out  against  God.  Will  ye  read  but  the  first 
diapter  of  Isaiah,  and  consider  it,  and  the  first 
two  chapters  of  Jeremiah,  the  second  of  Jod, 
the  prophecy  of  Haggai,  Isa.  xzii.  Seek.  viii. 
O  consider,  and  if  not,  the  Lord  and/ou  take  it 
helwftsuyon.    Read  and  MVHdtr^  IW.  i  6v 


not  ihark  every  fiiiting,  for  if  ye  do,  ye  sbab^ 
not  have  two  to  stay  together  in  JSlootland: 
O  but  Acre  be  much  need  of  the  gbspd,  ami 
these  ministers  will  not  come  out  and  contend 
fiir  Christ  t  without  which,  though  I  were  at  - 
liberty,  God  knows,  I  durst  not  meddle  with, 
them,  and  I  wooM  rather  keep  aback  from 
them,  nor  other  folk;  for  1  think,  there aiw 
many  of  them  dther  unconcerned,  or  then 
dreadftdly  mided,  for  how  can  it  be  othervnse, 
not  beanng  with  tender  consdenoes,  for  they 
wiU  rather  strive  to  break  folk  than  build  them 
up ,  but  how  can  any  that  has  k>ve  to  Christ 
hmk  onthem  with  good  w31 :  1  do  verily  thinks 
if  ever  they  turn  agam,  the  world  shaU  hear  tdl 
of  it.  It  IS  beyond  all  controversy,  that  they  . 
have  qdtthehr  first  works,  and  thdr  first  love. 
O  will  ye  leam  to  be  sober  and  grave !  Cleave 
to  your  oovenanta  and  engagemento:  I  say, 
mind  your  engagementa ;  look  what  becomes 
of  covenant-bresiers.  I  would  say  unto  yon, 
take  no  course^  by  the  end  titi  God  give  yoa 
deamess  ;  but  indeed,  I  know,  that  God  will 
reprove  many  in  this  gpeneration,  because  they 
put  away  light  from  them,  Beware  of  these- 
ministers  of  Charles  Stuart,  diese  indulged  tM 
these  PHntic,  these  mockers  of  God,  m  coo* 
temners  of  the  godly,  these  Christ-deserters, 
tfiese  undervduers  of  heaven,  these  scanddoun 
and  iiMignificant  time-servers,  whom  God  hath 
Masted  to  the  conviction  of  dl  the  generation^ 
that  see  any  thing ;  these  monatara  of  men,, 
the  disgrace  of  the  ministry,  the  just  contempt, 
of  the  generation.  God  hath  sometimes  had  a 
church  without  a  ministry,  hut  be' never  had  a 
ministry  without  a  church.  Doth  not  the- 
scriptures  say.  That  for  many  days  Israd  shdl, 
be  without  a  priest,  without  a  teraphim,  &c. 
Do  we' not  see  in  the  RevektiQn,  the  two  wit- 
nesses sldn,  and  tie  three  days  and  an  hdf : 
But,  O  cry  to  God,  That  he  wouU  send  fi>rtb 
labourers  to  his  vineyard:  fixr  verily  the  bar- 
rest  is  great,  but  tfale  labourers  are  fiew.  If 
there  be  a  casting  at  the  gospd  on  the  people'a 
ride,  then  I  think  they  smdl  be  in  esctreme  ha- 
aaid  of  todng  thdr  soul  if  God's  merey  pre- 
vent it  not ;  fnr  then  tim  refuse  to  he  guided 
by  God:  butifwhenthenirdhigsoeathewdf 
come,  he  run  away,  and  Iteve  the  sheep, 
cause  he  is  an  hireling,  then  I  fiunk  the  mc 
of  God  IS  ensaged  for  the  sfaee|i,  because  they 
have  no  shepbm.  It  la  not  the  first  time  that 
Israel  has  oeen  acattered  as  sheep  havinjjf  n» 
shepherd;  but  it  is  as  sura  as  the  sun  shines, 
ksep  hinssif  nor  guide  himietf;.  it  i» 
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Dpi  IB  ikn  lint  walkoUl  «»  4nr«eC  hit 


Dpi  IB  im  MM*  waliBQttI  i6  «iraeC  hit  «^. 
Alii  <M  bath  iBtrn  «  ioyfill  light  to  the  op* 
i%ht^  «id  he  hm  md,  flim  tbftt  sttteth  m 


h«tb  BO  light,  l«t  hun  trust  m 
th*  LuN  and  tlay  faiiMelf  upon  bis  God.  Bot 
ODttld-dM  ipoviierat  in  ierasskto,  asd  her 
hBibend  not  to  he  foeadf  it  is  beyciid  debate, 
that  ahe  Hsade  all  the  fteMa  ado  befote  she 
ifanted  hhn.  Can  the  apenae  see  another 
waar  h«r  bitsband's  cloaths,  aadbe  well  satis* 
IM?  jrea,  one  that  has  robbed,  apeiled,  aad 
..ahal  him  to  the  doors  with  disg^rkoe,  ceiiteoipt 
md  Mianae^  hnd^  as  one  unworthy  to  sDamife 
tiieaflairs  ef  his  own  house;  and  has  defied 
llim  to  take  any  thini^  hack  again,  and  has  set 
Up  lags  atid  arms^  heads  and  hiands,  and  quar^ 
tsram  the  eliildren,  as  trophies  ef'  yklory  Over 
the  good  HMm  of  the  house,  and  bad  tfhimiphed 
wMi  apitoitnd  eonteaspt,  and  is  only  aeeking  it 
of  4he  poor  widow,  the  wife  and  the  rairDS  to  he 
ooidl,  and  aeoept  of  him  ftr  a  haabslBd  and  fa^ 
thar ;  so'  I  say,  shall  the  wife  and  children  of 
aveh  a  husband  and  iatbtr  he  peaoeaUe  to  see 
thia?  1  trow,  tbsre  are  few  earthly  fcdk  Wotdd 
as  ad:  But  O'!  who  eon  shewllie  diifet^eoee 
hdte,  as  to  eeafching  oilt  it  cannot  be.  The 
lussdkeep  yen  from  dwcfling  at  ease,  nndet 
enatnei;  widi  sneh  sa  one.  Beware  of  soaking 
any  traaCy  of  |>eBee  wHh  such  «  robber  and 
■Hvisier  as  this ;  hewftre  of  feeding  these  sal* 
disss,  <or  ^nng  then  ^aastcra,  when  they 
<MB«  to  your  hooNa.  O  but  the  hiiuf  of  Aa- 
aysia  hnew  well  snarigh,  thit  the  kings  of 
JsaadwereindrefiftilkingB!  If  ye  wiU  not  use 
tItofltrenS  at  God's  biddiag,  Ood  vKill  pnt  ift  (as 
he^hath)  idtoib^  handaof  bia  end  your  enemiea, 
«a  «te  it  agahiit  you^  Indeed  I  thinky  till 
fltaid^aiaii  be  hanged  nphefefevihe  Lar<  tibe 
plagne  of  ftenhie  abali  not  be  atayed  feonl 

'  ^  Naw^inth^naapt  phlds^  I  witneaa  by  thit' 
^  adfaeienoeto  thedoiriptMreaef 
^'"  UseOUandNe^lW- 
r  been  made  sweet  to  asel 
Tbefedt  li  net  in  them  thsl#e  nadoMtend 
thdm  net,  hvt  in  us^  and  this  we  haffe  anoor  old 
fethef  Adam'a  henahipv  I  wilbess  my  adher- 
enoe.to  the'  Govettaatoy  NaticMd  and  Sotemn^ 
League;  Csnfeksion  of  Faith';  Only  theiwia  i» 
it  aOmrthing  eenaernhig  the  nragiatrato'sAslK 
iagm  synod  of  nritMHers^hy  tiiSae  of  bis  fnagi^* 
traticnl  power,  which  eugbt  to  be  oaationsly 
nndeMtoad  iieooiding  to  the  General  AaaeAtUy  ^ 
mpHcatien.  J  odfaelfe  to  the  Cateehiana  kngef 
aad  ahstter,  Psahnahi  mntsey  Dieeetory  fee 
Wdndnp,Fonnof  Chumh  Oarenment;  die 
dealj!wrafthcclmtehef8eDtiAad;dBkia  hdhl 
ontm  the  wiord  of  Go4  and  hdddoiwni  in  the 
ihsesaidfapem  ladhcSetoaUfeithrnlteatiaia- 
niea  fbtttwdi  ia  Hsatliad;  of  eneadrtand  hkie* 
tfaer,  ann  panBcniafi^  tnesO'tiwee^  Ivie'paipem' 
feBDdattie  IbwettafiBnyof  tbedhtao^theftifef 
Jmni,thnflanqiihav9eelandldb,thellntfaai^|;l^ 
'£Batimo«f,'and«in»y  olb*  ps^ertoidkigto'tbe' 
gaod  of  tfeigidn,  ^aMusnhnAy  the€nases  of 
Wfati^  and  iteai 


my  tt'itiiilony,  my  adfaei 
timth^the  IMyBihhs 
tatoasnt,  whiek  hna  bee 


ttfBcatali  to  readabd 


say^  that  I  am  n  self  ttnidM*.  leeham  I 
sMke  thdt  whrah  Ghd  ^l«ve  me  to  apeak,  heihe* 
hwadvdrsariesi  and  I  think  thatitia  my  ^vent 
dMfey,  that  hehath  hel^  aseto  beftee  beihve 
them  in  matlets  nf  tmth,  rdatmg  to  Ihe  dis«. 
owsdngof  them^  anddlEUMling  toeur  Gad's,  and 
onr  own  tights.  This  paper  1  laa^e  as  my; 
testimony,  1^  fenned  and  delibcmto  lltooghda  ^ 
and  foqneat  all  to  bsar  wilh  feulls  af  irealmasa^f 
especially  when  the  awovd  of  the  ndfeiaaly  id 
akove  a  man'*  hesdt  Mow  ^ucwdll  *miid,  nnd^ 
all  things  in  iti  Wdkseme  i^rd  Jesna  €hnst< 
into  thy  faarids  1  eeeamniend  my  spslit. 

SU  Suhtctiinipri        Wii&uni  Oinoit."    > 

t       ■iril.l 

Of  this  Trial)  FoniitainfanU,  in  hie  BeeisiimB/ 
says  only: 

«« JidY  f»y  1«91.  Hr.  DonaM  Otoi^ll  and 
feiir  Of  his  disdifdes  were  ooAdemnad  fer  te* 
heUienvnnd  disowding  the  kmg,  ami  hadgedl 
the  neitt  dajr."    1  Mcildtoia,  146. 

Bat  the  fellowinfr  pamages  u  the  amkm  ve- 
,  Inase  ooneem  CkngOl : 

'<  June  4, 1iM0.  A CewRiliraa  called  ei- 
traordiaary  apdn  thenews  of  the  riot  com-* 
mitted  by  some  aronsea  at  Queen'a^iint^,  wim 
i>tocnedframaoHie^the  long'*  ferDm  mie  of 
the  ministers  whn  prenek  at  the  field  caBvmk: 
tioles^  caUed  Mr.  DonaM  Ougfil^  aad  Mmw 
Hall,  a  feher  id  Tiviatddke,  who  was  woandail 
and  taban^  hm  died ef  hie  wannds;  enty  their 
papers  were  seided  on,  aad  a  new  eeaenhhi^ 
which  was  anoted.  TM  ConnnS  sto*  ganaral 
Dtdzaelwith  a  parly  to  make  aH  the  ntriot  hi- 
^uhry  he  oquMK  to  apprehend  Ostgtt  the  wa^ 
liister,  and  to  take  them  i»fiseneka  who  bed  ds^ 
fended  himL" 

.<<  Oct.  5.  Mr.  jdhn  Wanae,  keeper  of  Ae 
Tdlbesitk,  gat  i  severe  repeosf  iifonri  ^cminw 
eily  fer  sudfering  eoe  df  the  wemen  to  ijsuspe 
4«t  of  priseniifco  hadamisted  Mr.  Daniel>Gar' 
gOl's  escape  at  Hie  Queen'ih-ferry  in  June  iub, 
trith  oerliicatiaa  he  ahenkl  idDt  odiyhe  4s- 
prired,  if  hefeUm  the  IHee,  hut  abb  heaad 
hia  eautioAeta  most  rigonm^  pureed." 

"Jan.  lah,  ii§d».  B^Aotof  Privy Cooma^ 


daysdensdly 
birigh,  tie  mSgailratos  knng  preseoft  ak  their 
seanet  robes.  8ome  wonderad  at  their  pelioy 
i»  reriririff  the  memory  elf  so  old  imd  htiried  m 
kynd  as  ttmSalemnljeagne,  which  wanhnrued 
in  la^t,  and  aet  people  a  wnric  to  buy  it  and 
retMl'it>and  fer  €argi]Varidiooloi»  Oovenana, 
tiiety  had  dbaat  a  ^ehre--hM>otb  before  ^Ins^ 
caiBied  fiwtit^  thoogh^  that  was  only  in  oan- 


fihiela,  in  hie  "  Hind  let  Imso^'^  is  ^ 
oapiatia  eonoerdidg  reftiaal  topray  fer  Aiehin|^ 
fbe  fellowihg  euribusrand  chsiuiHewiaic  en* 
fmAf  wlUeh  eoB^ieya^  satisfhcto^y  nalisBaf 
kdn  deiitiments^  argtodehts^  and-  styhf,.  wfll  peiu; 
baps  be  read  not  wilbeot  intdrMt: 

Te  fiddieate  thedeitplcts  and  feftismadf 
dhlrotiaw.uifviif^a 
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Sag  hi  «yi«nt8»  I  aball  oflfer  tbeM  comidera- 


*'  1.  The  impottd  form  of  it  (which  as  it  is 
Jbiuid  in  the  original  from  wbool»  it  is  takeft, 
is  onlj  paraphrastically  expounded*  God  save 
tile  king ;  and  cateduestiadly  applied  to  ty- 
jaotB,  bfiii||^  in  the  natire  sense  of  the  v^oras 
0f  ibis  significatioD,  Let  the  king  live ;  wbieh 
it  a  yer^  improper  wish  ibr  men  of  death;  of 
whom  God  savs  the^  shall  die,  and  the  law 
MjSy  they  shall  die  for  their  mttrdcrs-  and  ca-^ 
Bitol  crimes)  must  be  taken  either  as  an  adu- 
latmry  oompliment ;  or  a  pongratnlatory  ho- 
nour ;  or  a  precatory  benediction.  The  first 
as  it  is  extorted  most  illegally,  so  it  can  be 
tendered  neither  civilly,  nor  suicerely,  nor 
ehristianly ;  bnt  all  ingenuous  men  would  think 
it  a  base  imposition,  to  be  forced  not  only  to 
fuhjecC  themselves  to  their  tyrannical  op- 
|>reasorB,  but  to  flatter  them  as  if  they  were 
aot  sQch%  Whatever  they  may  force  the 
mouth  to  speak  dissembKngly,  they  can  never 
compel  the  heart  to  think  such  wishes  are  doe 
to  them ;  and  so  they  can  never  be  cordial, 
«or  consistent  with  candor ,  and  to  interpose 
the  lidy  and  dreadful  name  of  God,  in  a  dis- 
^Mnbling  compliment,  to  flatter  base  men,  is  a 
lioiTid  mocking  of  God,  and  a  heinous  taking 
his  Bame  in  vain,  contrary  to  the  third  com- 
inaii^  If  it  be  a  congratulation  (as  always  it 
as  used  in  scripture,  and  in  cases  formerly ;  be- 
ing' never  imposed  on  men,  by  way  of  com- 
IKUSion,  before  this  set  of  tyrants  starteil  up, 
that  know  they  can  get  no  defei^nce  of  honest 
men,  but  by  extortion)  it  is  the  more  abomin* 
uUe ;  not  only  for  the  h^rpocrisy  that  is  in  it, 
but  the  blasphemy,  in  giving  tiwnks  for  the 
promoter  of  the  devil's  interest,  and  the  de- 
stroyer of  Christ's,  and  th^  liberties  of  man- 
kind. What  have  we  to  cobgratnlate  him  for, 
but  for  overturning  our  laws  and  liberties,  and 
0m>re8sing  ua  in  most  grievous  tyranny  ?  Bt- 
01^68,  to  give  the  vilest  of  men,  when  exalted, 
any  congratulatory  honour,  is  oontrai'y  to  the 

-  flnh  command,  as  ia  shewed  lybove.  *'  And  it 
were  a  forsaking  of  the  law,  dins  to  praise  the 
wicked,  since  they  that  keep  the  law,  will  con- 

•tend  with  them,"  Prov.  xxviii.  4.  If  it  be  a 
benediction,  we  cannot  bestow  it  upon  one  whom 
/our  father  curses,  our  mother  curses,  and  all 
our  brethren.  It  is  no  less  preposterous  to 
liless  whom  the  Lord  declaredly  curses,  than 
to  curse  Xvhom  he  blesses.  "  The  curse  of  the 
JLord  is  in  the  house  of  the  wiclked,"  Prov.  iii. 
33.  We  cannot  then  bless  that  house.  Nor 
can  we  bless  them  that  our  .mother  curses,  ^nd 
cries  for  vengean<»  against,  as  she  did  against 
Nebuchadnezzar^  Jer.  li.  34,  35.  Nor  them 
against  whom  the  bio<^  of  our  dead  brethren 
liatb  a  mortal  cry.  **  How  long,  O  Lord,  holy 
•ad  truo^  dost  thou  not  jud£^  and  avenge  our 
lilood  ?"  Rey.  yi»  10*  Ana  the  yexed  spirits 
4f  our  brethren,  yet  howling  under  the  same 
jroke,  are  putting  up  before  the  throne  of  grace, 
the  same  continued  cry,  with  incessant  impor- 
^mity.  M  How  long,  how  long  shall  the 
9Mk4  ^mf^t  Hew  kmg  ahiA  they  braak 


in.  pieces  fhy  people  f  OOod,  to  whom  ven^ 
geance  bdlonffeth  ?"  Psajm  xciv.  1--4.  Yea, 
God  hath  said  it,  and  we  must  not  contradict 
it  in  onr  practice,  against  all  tjrrants  that  wresf 
judgment,  and  say  unto  the  wicked,  <*  Thou 
art  righteous :  him  shall  the* people  curse,  .na- 
tions shall  abhor  him,"  Prov.  xxiv.  24.  And 
this  must  stand  registred,  as  the  everlasting 
clause  of  all  Zion's  haters,  to  which  all  her 
lovers  must  say,  Amen,  that  they  shall  be  as 
the  graas  upon  the  house  tops,  and  never  bav« 
the  benefit  of  the  Church's  benediction,  Psal. 
cxxix.  8.  "  Neither  do  they  which  go  by  say, 
the  'Uessing  of  the  Lord  be  upon  you :  wa 
bless  you  in  the  name  of  the  Lord/'  'Thia  oua 
word  may  be  a  suflicient  supersedeas  from 
blessing  any  of  the  enemies  of  God,  or  of  ths 
Cburcn,  wnile  acting  in  a  declared  opposition 
to  God  for  the  deantruction  of  his  people  and 
interest. 

<'  3.  Either  Uiis,  *  $ave  the  king,'  as  the^ 
mouth  it,  and  demand  the  repetition  ofv  it,  ui 
a  prayer,  or  it  is  not.  If  not,  it  must  be  m 
d^adful  profanation  of  the  name  of  God,  to  bm 
commanded  to  apeak  to  him,  and  yet  not  tu  * 
pray  <  If  it  he  a  prayer,  wa  would  expect  ano* 
ther  way  of  dealing  with  us,  if  they  leally  da* 
sired  the  benefit  of  our  prayers,  than  a  threat- 
ning  us  with  death,  if  we  did  it  not.  And  if 
they  did  desire  it,  as  Darius  did,  **  that  wa 
might  ofler  sacrifices  of  sweet  savour  unto  tha 
God  of  Heaven,  and  pray  for  the  life  of  the 
icing  and  of  his  sons,"  Ezra,  yi.  10,  we  <^uld, 
not  refuse  to  pray  for  him,  so  far  as  mijfbt 
consist  with  that  prayer  of  the  same  Daiiui,^ 
in  that  same  decree;  yerse  13,  *^  that  God  may 
destroy  all  kings  and  people,  that  shall  'put  to^ 
their  hand  to  alter  and  destroy  the  houa  of 
God."  We  can  pray  no  pmyef  inconsisteDt 
with  this;  and  to  pray  that  God  would  sava 
this  king,  and  jet  destroy  all  kings  that  put  to 
their  himd  agamst  his  hduse,  were  to  pray  cod^ 
tradictions.  Bnt  thejr  know  they  deserve  no 
prayerSf  and  thust  force  them,  if  they  get 
them.  And  all  4he  worid  knows,  ^at  com« 
p^ed  prayers  are  no  deyotion ;  and  if  they  be 
no  devotion,  they  must  be  sin ;  imposed  prayens 
are  not  the  prayers  that  God  will  hear  and.  ac- 
cept ;  and  if  we  have  not  the  faith  of  accept- 
ance in  them,  they  must  be  sin ;  for  wbatevaC 
is  not  of  faith  is  sin^  Bom.  xiv,  last  yerse.  AH 
prayers  which  God  will  hear,  muat  proceed 
from  the  heart  voluntarily  and  fervently,  in 
spirit  and  in  truth,  with  the  whole  heart )  but 
imposed  and  compelled  prayers  cannot  be  such, 
especially  when  they  are  not  only  by  them  im- 
posed, but  prescribed  as  to  the  form  of  them-:* 
which  sets  and  forms  prescribed  by  men,  and 
such  men  as  usurp  a  supremacy  over  tlie 
Church,  cannot  be  submitted  to,  according  to 
the  word  of  God)  and  principles  of  Our  re- 
formation. 

«  3d.  That  infallible  proposition  of  the  Apos- 
tle, whatsoever  is  not  of  faith  is  sin,  most  ho 
urged  yet  a  little  further :  and  that  With  a  re- 
ference, both  to  the  person  required  to  be  prayed 
for,  and  to  tha  lUAttac  9i  Iht  duty  mora  gt^ 
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nerally.    Pint,  if  we  cannot  pray  for  this  man, ' 
neither  as  a  Chrtstian,  nor  as  a  king,  then  we 
cannot  satisfy  this  imposed  demand ;  for  it  will 
«ot  satisfy  for  him  as  a  heathen  :   bnt  we  can- 
not in  faith  pray  tor  bim,  either  as  a  Christian 
or  as  a  king.     Not  as  a  Christian,  tor  besides 
that  he  is  an  excommunicate  apostate  (by  a 
sentence  which  we  believe  standi  yet  i-atified 
'in  heaven,  pronounced  by  a  faithful  servant  of 
€brist)  ami  a  Pafnst,  which,  as  such,  can  no 
more  be  prayed  for,  than  the  pope  as  pope ; 
for  whonH  and  ail  the  limbs  of  Antichrist,  the 
only  prayer  that  Protestants  can  pray,  is,  that 
the  Lord  would  consume  him  with  the  spirit  of 
}iis  mouth,  and  destroy  with  the  brightness  of 
bis  coming.  2  Thess.  ii.  8.  (we  cannot  reconeile 
(he  prayers  of  some,  that  pray  against  the  pope 
and  his  supporters,  and  upholders  of  his  tot- 
tenog  kingdom,  and  yet  for  thi»his  Anticliris- 
tian- vassal)  his  rag'e  and  resolution  in  prose- 
euthig  at  war  asamst  Clhrist  and  his  followers, 
is  such,  that  it  we  may  make  comparisons, 
our  faith  will  have  little  more  ground  to  pray 
■fbr  James,  than  Christians  of  old  could  find 
•ibr  Julian  the  apostate.    Nor  as  a  king,  for 
^thftt  we  cannot  do,  because  be  is  none  with 
>G%d's  approbation,  and  may  not  do,  for  a  very 
heathen  oould  teach  us  to  pray, that  God  would 
destroy  all  kings  tliat  put  to  their  hand  to  alter 
«iid  destro^r  the  bouse  of  God.  Esra,  vi.  19. 
And  besides^  in  the  second  place,  with  respect 
to  tbe  matter  of  the  duty  in  general,  that  can- 
not be  in  faith,  wfak^h  wants  a  warrant  in  the 
iKTord,  either  by  precept,  promise,  or  practice^; 
hut  to  pray  for  wicked  tyrants  and  enemies  of 
God,  wants  a  warrant  in  the  word,  either  by 
pr«oepi,  promise,  or  practice :  there  is  no  pre- 
'  eept  for  it,  either  general  or  particular,  neither 
express,  nor  any  to  which  this  is  redacible  ; 
and  who  dare  add  without  a  precept  in  the 
(Worship  of  God,  either  for  noatter,  manner  tr 
■end,  what  he  hath  not  commanded  ?    For  such 
jiresiimption,  Nadab'and  Abihu  were  destroyed. 
Levit.  X.  1.  2,  because  (hey  did  that  which  the 
liord  had  not  commanded.    What  command 
•ean  there  be  for  praying  tor  that,  which  is 
:against  the  preceptive  will  of  God,  but  it  is 
against  the  preceptive  will  of  God  that  there 
should  be  tyrants :  thereibre  to  pray  that  these 
mav  be  preserved  in  the  world,  cannot  fall 
«nder  a  command  of  Gpd.    There  is  no  pro- 
mise for  it,  which  is  the  foment  and  foundation 
of  prayer:  we  ean  j^ray  for  nothing  that  we 
have  not  a  promise  for,  either  general  or  par- 
ticular ;  but  we  have  none,  nor  can  have  any, 
for  the  preservation  of  a  plague  to  us,  as  ty- 
lante  afe. 

♦*  Th«%  is  n<y  practice  for  it  in  scripture,  to 
f>rey  for  kings  that  put  to  their  hand  to  destroy 
Ihe  hoQse  of  God.  Samuel  did  iudeed  mourn  for 
iSau^,  but  the  LortI  reproved  him  for  it,  ^*  how 
long  wilt  thou  mourn  for  Saul,  seeing  I  have 
>e^^sted  bim  from  being  king  over  Israel  ?" 
•1  Sam.xfi.  1,  belike  this  reproof  was  for  his 
praying  for  Saul's  preservation  as  king,  for 
:etbffi-wi8e  we  may  mourn  for  wicked  wretches, 
iW  their  sin  and  niKry  boifa.    Bui  hence,  if 


tbe  Lord  reprove  his  serraut,  for  moumhig  for' 
a  king  whom  he  disowned,  then  we  may  not 
pray  for  such  a  king  whom  the  liOrd  disownt, 
as  he  disowns  all  tyrants,  for  they  are  set  of 
and  not  by  him  ;  but  the  antecedent  is  tras 
in  that  example  of  Samuel ;  therefore  also  lbs 
consequent,  that  we  may  not  pray  for  tbeift 
as  kings,  whom  the  Lord  disowns. 

**  4.  Moreover,  to  confirm  this  yet  furtber ; 
that  prayer  is  not  of  faith,  and  so  sm,  which  i» 
contrary  to  the  precepts  of  Ged,  and  his  pro- 
mises,  and  the  practices  of  the  saints ;  tat 
praying  for  wicked  khigs,  their  preserration^ 
is  contrary  to  these  precepts,  pnynites,  and 

practices,  &c.     Ergo >-lt  is  cotitrary  to  warn 

divine  precepts,  both  afihmative  and  negative. 
There  is  an  affirmative  precept,  prescrifaiDg 
what  prayer  t^ould  be  used  under  the  dofmov- 
tion  of  tyrants,  that  they  should  weep  and  sa^, 
Spare  thy  people,  O  Lord,  give  not  thine  lien- 
tage  to  reproach,  that  the  heathen  should  rale 
over  them,  wherefore  should  they  say  amoog 
the  people,  where  is  their  God  ?  Joel  ii.  17. 
If  it  be  a  reproach  to  be  under  heathen  rukn, 
and  if  we  should  pray  that  they  may  not  rvk^ 
but  that  oor  God  may  shew  himselt'where  lie 
is,  and  who  he  is,  in  delivering  his  people  irom  ) 
their  domination :  then  it  is  contrary  to  tbtf, 
to  prjay  for  the  preservation  of  tyrants,,  that  do 
rule  over  them  to  their  destructioa  aad  ro> 
proadi;  for  it  is  contradictory  to  pray,  that  j 
they  may  not  rule,  and  that  they  may  be  pro- 
served  in  ruling.  T^bere  is  a  ne^ative\pre(>e|rt, 
prohibitmg  the  salutation  of  heretici  and  eomu§ 
of  thegos|iel,  which  will  condemn  this  salntatioo 
of  heretk^l  kings :  for  in  the  original,  God  safe 
the  king,  is  no  move  than  a  solemn  salatatioQ,  or 
apnrecatory  wish  that  he  may  prosper,  3  Eput 
John  ver.  10. 11.  *<  ff  there  come  any  ..... 
and  bring  not  this  doctrine, ....  neither  bid  hiQ 
Godspeed,  for  he  that  biddeth  bim  Godspeed, 
is  pai-taker  of  bis  evil  deeds."  God  speed,  in  the 
Greek,  is  the  same  with  God  save  in  the 
Hebrew.  1  f  then  tre  must  not  say,  God  safe 
a  lieretic ;  neither  must  we  say,  God  sare  as 
heretical  king,  or  a  nopish  tyrant,  a  svrom 
enemy  to  the  gospel  of  Chi-ist,  and  the  coining 
of.  his  kingdom.  This  is  also  incoosistenl 
with  that  rule  and  directoiy  of  our  prayen, 
commonly  called  the  Lord's  prayer,  not  ody 
because  it  cannot  be  reduced  to  any  of  its  pe- 
titions (which  are  comprehensive  or  all  that  we 
are  warranted  to  pray  for)  but  because  it  is  wn- 
tradictory  to  the  second,  which  is,  Thy  king- 
dom come.  The  coming  of  Cbrist'skwgden 
in  our  land  cannot  consist  with  the  preserwiiflP 
of  the  tyrant's  reign,  which  is  Satan's  ru^J 
Antichrist's  and  Satan's  yngdom,  and  Chri^ 
cannot  be  promoted  both  at  once.  It  ^^YJ? 
also  demonstrated,  that  it  is  inconsistent  wila 
all  the  petitions  of  that  perfect  form  of  pray*. 
With  the  first,  hallowed  be  thy  name;  «*. 
when  they  who  rule  over  his  peojile  make  they 
to  howl,then  his  name  continnallyis  blssphcBW- 
Isa.  hi.  5.  yea  much  profaned  ift  the  fifeqoffli 
repeating  that  impetition.  With  Ae  •ecood, 
thy  kingdom  come ;  for  whoa  l»«  •»•*  "■* 
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I%al.  Tii.  6.  and  that  he  woold  hfitk  the  am 
of  the  wicked  and  the  evil  man«  Paal.  x.  15. 
that  be  would  not  slay  them,  (to  wit,  aaddenljr 
or  in  a  oommoD  way)  lest  the  people  forge^ 
but  scatter,  and  bring  them  down,  and  oonsame 
them  in  wrath,  that  they  may  not  be,  that  it 
aShv  be  known  God  ruletli  in  Jacob  to  the 
ends  of  the  earth.  Psal.  lix;  11.  IS.  This  is  a 
psalm  against  dogs.  ver.  9.  what  dogs? 
Saul  and  his  men  watching  David.  iSe^ 
the  title.  As  also  it  is  against  Saul 
that  >be  prays,  that  the  Lorfl  would  not 
g^nt  his  desires,  nor  further,  bis  devices,  and 
as  for  the  head  of  them  that  compassed  him 
about  (which  was  Saul).  Let  the  mischief 
of  their  own  lips  cover  them,  Psal,  cxl.  8.9. 
There  is  also  a  prayer,  that  the  saints  may 
execute  vengeance,  and  the  judgment  writtea 
upon  tyrants,  and  bind  them  with  chains, 
Psal.  czlix.  6.  8.  9.  The  church  is  brought  ift 
praying  for  vengeance  against  the  Bab\  Ionian 
tyrant,  Nebuchadnezzar  the  king  of  Babyloa 
hath  devoured  me, ....  the  violence  done  to  om 
and  my  flesh  be  upon  Babylon,  shall  the  inha- 
bitants of^ion  say,  Jer.  h.  34,  35.  Paul  im- 
Srecates  any  man  that  does  not  love  the  Lord 
esus,  let  him  be  Anathema  Maranatha,  1  Cor. 
zvi.  32,  and  sure  no  tyrant,  persecutor,  sub* 
vertor  of  Cbrist^s  kingdom,  can  be  a  lover  of 
Christ.  The  Martyrs,  under  the  fifth  seal 
slain  for  the  word  of  God,  and  the  testimony 
which  they  held,  are  brouffbt  in  crying  against 
the  tyrants  that  murdered  them,  Uow  long  \ 
O  Lord,  holy  and  trne,  dost  thou  not  judge  and 
avenge  our  blood.  Revel,  vi.  9,  10.  Which 
though  it  be  to  be  understood  of  a  mortal  .ery 
of  bfood,  as  Abel's  blood  cried  against  Cain : 
yet  ought  to  be  a  pattern  of  our  prayers 
against  such  bloody  enemies,  imbruing. tneic 
hands  in  the  blood  of  our  brethren,  for  which 
weou^htto  pray  that  the  Lord  would  haste  to 
make  raquisition.  Durham  observes  from  this 
place,  that  God's  people, .in  a  holy  ii«iiyy  ma^r 
pray  for  jvengeance  upon  persecutors. 

'^  5.  Let  us  consider  ^lie  person  and  matter, 
for  whom  and  for  what  this  prayer  is  extorted^ 
£ither  it  is  for  the  personal  salvation  of  James 
the  Papist;  or  the  royal  preservation  of  James 
the  tyrant.  It  wil^  not  satisfy  to  pray,  that  if 
it  be  possible,  and  if  it  were  the  Lord's  will,  he 
might  be  taken  to  heaven,  that  so  we  might  ba 

Suit  of  him.  Neither  were  it  lawful,  to  pray 
nat,  except  we  prayed  first,  that  he  might 
repent  of  this  his  wickedness,  if  perhaps  it 
might  be  forgiven  him,  as  Peter  directed 
Simon  Magus  to  pray  for  himself.  Acts  viii. 
33,  for  it  is  unlawful  to  pray  for  the  salvation- 
of  a  papist,  except  upon  supposition  of  his  re- 
pentance and  relinquishing  popery.  We  must 
pray  nothing  but  according  to  the  will  of  God  ; 
and  it  is  not  the  will  of  God,  th^  thev  that 
hare  and  keep,  and  will  not  part  with  the 
mark  of  the  beast,  should  he  saved,  for  be  is* 
adjudged  of  God  to  drink  of  the  wine  of  hit 
wrath.  Revel.'xiv.  9, 10.  So  we  cannot  pray 
for  him  as  a  Christian,  which  he  is  not,  nor  as 
a  papist,  except  that  he  may  get  repentaiw^ 


fiimbis  great  power  and  reigns,  then  it  the 
4tme  he  will  destroy  them  that  destroy  the 
earth.  Rev.  xi.  17.  18.  It  is  against  the  third, 
thy  will  be  done, ...  for  it  is  against  his  precep- 
tive will  that  there  shouki  be  a  throne  of  ini- 
quitT,  it  shall  not  have  fellowship  with  him,  as  it 
^ould  have,  if  according  to  his  will.  And 
thei^ore  Habbakkuk  pleads  from  the  Lord's 
liolinest  and  righteousness  against  tyrants, 
flabbak.  i.  IS.  14.  It  is  against  the  fourth, 
me  us  this  day  our  daily  bread,  to  pray  for 
&em  that  rob  u;s  of  it,  whom  the  Lord  hath 
aet  oyer  us  for  a  plague,  to  domineer  over  eur 
iMdies,  and  all  the  means  of  life.  Neh.  ix.  37. 
The  saints  there  make  a  complaint  of  kings, 
and  pray  to  remove  them,  net  to  save  them : 
the  church  also  prays  against  base  rulers  on 
this  account,  because  under  them  ^ey  get 
their  bread  with  the  peril  ofUieir  lives.  Laro. 
▼.  8.  9.  It  is  against  the  fifth,  forgive  us  our 
4kbtsorsins;  for  if  we  pray  for  taking  away 
^e  guilt  of  sin,  we  must  also  pray  for  removing 
the  punishment ;  whereof  this  is  one,  to  be 
pnder  tyrants :  and  if  it  be  sin  which  brings  on 
judjgment,  then  it  is  sin  to  pray  for  the  keeping 
t»f  it  on,  and  continuing  thereof;  and  though 
we  should  forgive  their  sin  against  us,  yetwe 
ought  to  complain  against  their  sinsag&inst 
l90d,aodthe  uhnrch  in  defiling  it,  and  shed- 
ding the  blood  of  the  Saints.  Psal.  Ixxix.  1.  7. 
It  is  against  the  sixth,  lead  us  not  into  temp- 
tation, and  deliver  iit  from  evil;  for  their 
goyemment  is  a  continued  tract  of  temp- 
-tation,  they  being  a  snare  on  Mizpah,  and  a  net 
spread  upon  Tabor.  Hos.y.  1.  And  if  we  pray 
to  be  dehvered  Irom  all  evil,  then  we  must  pray 
to  be  delivered  from  tyranny,  which  is  a  great 
evil.   It  is  against  the  conclusion  also,  for  Qiine 

it  the  kingdom, and  glory :  tyrants  being 

stated  io  opposition  to  the  glory  of  God .  A^n 
in  the  next  place,  it  is  against  many  promises 
«f  giving  good  rulers,  and  of  breaking  the  yoke 
'Of  tyrants,  (as  I  cited  several  above ,)  neither  of 
which  can  consist  with  the  preservation  of  ty- 
tants,  if  such  a  prayer  should  be  answered  ac- 
cording to  the  idol  of  the  heart  of  the  suppli- 
cants :  for  if  God  should  save  this  man  as  long 
at  we  may  pray  for  him  as  a  king,  then  all  the 
fntwiaes  or  a  change  and  revolution  are  pre- 
cluded. Lastly,  it  It  contrary  to  the  constant 
%enor  of  the  saints'  prayers  against  the  enemies 
^  Ood.  Deborah  prayed  upon  the  destruction 
joi  a  tyrant,  9q  let  all  thine  enemies  perish,  p 
Lord.  Jndg.  r,  olt^  Jotbam  j>rayed  against 
the  bastard  king.  Li|>  'fire  come  out  fipom 
Alamelech,  and  devour  the  men  of  Sec!hem,'and 
. . . ;  let  fire  come  out  from  the  men  of  Sechem, 
and  devour  Abimelech,  Judg.  ix.  20.  David 
ays  a^paiost  Saul,  whom  be  calls  Cosh  the 
"     "  :  in  the  title  of  PsaL  vii*  alluding  to 


i  bis  fother,  or  because  he  was  no  better 
than  an  Ethiopian,  a  Cushite,  Amos  ix.  7,  and 
eould  no  more  change  his  manners  than  an 
Ethiopian  can  change  his  skin.  Jer.  xiiL  83. 
See  Pool's Synops.  Critic,  in  locum.  Whereitis 
proven^  that  this  was  Saul ;  against  him  he 
Kf9r*»  Aaifc  4ie  Lord  wonU  aHike  to  judgment. 
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iNqrcooire pray  for  him  asakkig,  wlucfahe 
JB  not ;  iftor  asa  j^jrimnt,  except  that  he  may 
v^pentof  and  relinqaish  his  tyranny  and  osur* 
jMition  :  for  tyrants  as  such  cannot  be  saved, 
po  more  than  papists  as  such ;  for  Tophet  is 
fn-dained  of  old,  yea  for  the  king  it  is  prepared. 
«...  Isa.  XXX,  33.  We  cannot  then  pray  tor  his 
palvatiou,  except  we  pray  for  bis  repentance, 
find  relinquishing  all  his  sms,  and  so  we  must 
Dray  for  his  relinquishing  his  kingship,  and  that 
fie  may  cease  to  be  king ;  for  that  ah  his  sin, 
jthat  he  bath  made  himself  king  without  God, 
lUid  against  the  laws  of  the  land. 

<'  And  now,  while  he  continues  such,  we 
must  complain  in  prayer,  not  for  his  misgo- 
▼ernment  only,  but  for  that  he  governs,  and 
desire  to  be  delivered  from  him.  See  Gee's 
Magistrate's  Original,  pag.  268.  But  now 
Considering  what  a  man,  and  what  a  king  he 
bath  been,  g^uIty  of  murder^  adulter v,  idolatry, 
undA- sentence  of  the  law  both  of  God  and 
man;  we  can  pray  no  otherwise  for  him,  than 
lor  a  murderer,  adulterer,  or  an  idolater.  We 
oannot  pray  for  him  as  ck>atbed  with  autboriUr, 
or  that  tlic  Lord  may  bless  his  goveinment,  ror 
|hat  is  bi$  sin  and  our  misery,  that  be  is  a  go- 
yernor :  and  his  throne  is  a  throne  of  iniquity, 
which  we  darp  not  pray  may  have  fellowslup 
ivith  God-  Can  we  pray  that  God  would  bless 
him  on  a  throne  of  iniquity  ?  Could  we  pray, 
that  the  Lord  would  bless  a  drunkard  in  his 
drunkenness,  abusing  his  enjoyments?  Or  a 
(hief  hi  his  stealiug,  though  he  used  his  pur- 
chase never  so  soberly  ?  Wliat  if  prevading 
robbers  by  land,  or  pirates  by  sea,   preying 


QjpoBall 


ibwiM  wqidwttstti  th» 


Xof  subjediQii  to  Ikem,  am  sqIt  eondite 
reupon  such,  as  they  apprehenl  aad«vcr- 
come,  should  be  suffered  to  bve,  that  thsj 
should  pray  for  preservation  sod  pioapcsity  (» 
them  j*  Would  not  this  he  wickedness  thus  Is 
pray  for  thieves  and  robbefs?  And  are  not 

Sirranu  the  greatest  of  thieve^  that  rob  and 
estroy  twenty  for  one  of  private  robberies  f 
And  do  they  not  require  this  aii  such  a  agn 
on  such  a  condition. 

<•  0.  Lastly,  then  the  plea  will  be  redaeedti 
this,  that  it  is  exacted  as  a  badge  of  lojalh[p 
and  si^,  Tessera,  Shibboleth  of  owning  tne 
authority.  Which  I  have  at  this  length  en% 
deavoured  to  prove,  cannot  be  conscienlioiiily 
owned  by  as»  in  these  circumstances.  Am 
even  by  this  umaaokt :  that  authority  which 
we  cannot  pray  fer,  we  cannot  own ;  but  weciB* 
not  pray  for  this  tyraanical  authority :  tben- 
fbre, ....  the  minor  I  trust  is  in  some  messors 
made  manifest,  by  what  b  said  above.  A^d  ss 
I  conclude  this  head,  with  that  form  of  prayar, 
that  I  use  for  the  king.  «'  O  Lord  Ged,  la 
whom  vengeance  belongetb,  shew  thyself; 
lift  up  thyself,  thou  judge  of  the  earth,  rends 
a  reward  to  the  proud.  Lord,  how  k>ng  shall 
the  wicked?  how  long  shall  the  wicked  tri* 
uinph  ?  shall  the  throne  of  iniquity  have  fel- 
lowship with  thee,  that  frameth  mischief  by  a 
law  ?  The  mighty  and  terrible  God  destroy  all 
kings  and  people^  thM  put  to  their  hand  to  sto 
anddestroy  the  House  of  God.  Overtoni,  omt* 
turn,  overturn  this  throne  of  tyranny » and  let  it 
be  no  more,  until  he  come  whoae  right  it  is," 


S18.  Proceedings  against  Sir  Hugh  Campbell^  Laird  of  Cesnock, 
for  Treason:  36  Charles  IL  a.d.  1684.  [Wodrow's  History 
of  the  Sufferings  of  the  Church  of  Scotland.*  Records  of 
Privy  Council  and  Records  of  Justiciary  of  Scotland.} 


August  16,  t68S. 

XhE  Council  ap|ioint  the  Kind's  Advocate 
to  raise  a  process  of  Treason  against  the  earl 
of  Lowdon,  lord  Melvil,  sir  John  Cochran  of 
Ochiltree,  John  Cochran  his  son,  air  Hugh 


*  Mr.  Laing,  in  his  History  of  Scotland, 
deservedly  places  great  reliance  on  Wodrow*s 
work,  and  upon  di&reqt  occasions  gives  proofs 
of  its  authenticity  and  bears  testimony  to  the 
merits  of  the  author.  Lord  Hailes.does  not 
Wfeak  with  very  great  reverence  of  the  saga- 
4aty  of  any  of  the  Ecclesiastical  Histonaos  of 
Scotland.    See  his  Historical  Memorials  oon- 


Ssrning  the  provineial  Councils  of  Scottish 
lergy*  &c    At  p.  S9^  of  thfit  tra<^,  he  says 
in  a  Note,  «  Kaitb  was  as  inoapable  of  de- 


oeiving  as  ha  was  of  judging.  I  can  make  no 
better  excuse  for  this  oseAiI  labout^  mthe 
History,  of  Scotland.  When  I  say  more  for 
Calderwaod  and  Wodfow,  let  me  be  termed 
j^a|rtialaudprejadice4,"    Itmu^bfiAdA^tled, 


Caropbelof  Cesnock  eMer  .^ Campbell  if 

Cesnock  younger,  the  laird  of  RowaHan  Mf 

and  younger,  Montgomery  of  iaof* 

riiaw, F^rly  of  Bmnafield,  -, —  BaJhr 

of  Jerviswoodi^  — —  Crawford  youngsr  m 
Crawfordhmd,   «-— i-  Stuart  of  CfoltneM,  sad 

that  Wodrow's  vork  not  unfifeqnently  tsMtsti 
uidicatiojDs  of  cMjulity,  and  an  hai^iDation  ta 
the  notion  of  oartioular  nporidential  jodg- 
ments,  /> ' 

The  following  is'  Bm^ef  s  acconnt  of  tha 
proceediogs  agamst  the  Campbells; 

'<  When  Caataurs  was  pnt  to  the  lorfve,  aoi 
came  to  capitulate  in  order  to  the  makings 
discovery,  he  got  a  promise  irom  the  eoam« 
that  no  use  ahould  be  made  of  his  depcntMl 
against  any  neiwm  whatsoever.  Heinhiide« 
poiitioii  saifl  somewhat  that  broiurill  «r  fi«t^ 
Cambell  and  his  mm  mider  the  gout  of  trsasB«t 
who  had  been  tiken  «p  in  London  uro  y<»if 
befmi  ap4  v^flcepim pdM^ #|  *m  ^^M* 
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<— Dmliolmof  Wegtriueli,  whobeingeitea 
fcefbre  the  late  Juatkse-iir,  apob  w? cral  points 
of  TfipMOB,  it  was  made  appev  to  them  that 
•t  the  time  of  their  citatioa  they  were  out  of 
the  kingdom. 

Nor.  S.  The  procedure  of  the  ScoU  ooim- 
.cil  at  London  in  this  matter,  it  read  at  Edin- 
burgh, and  ineortin  the  registers.  *  At  White- 
ball  October  33,  1683;  present  the  kind's  ma- 
jesty, his  royal  highness  the  duke  of  York, 
the  earls  of  Murray,  Middleton,  Sunderland, 
Mar,  Airly,  Ancrum,  Broadalbin  j  the  treasnrer- 
depule,  justice  clerk,  advocate,  and  John  Wed- 
dferbum  of  Gosford  ;  his  Miyesty,  with  ad- 
vice of  his  privy  council,  ordeis  the  laird  of 

The  eaH  of  Melfort  got  the  promise  of  bSs 
estate,  which  was  about  1,000/.  a  year,  as  soon 
as  he  should  be  convicted  of  high  treason.  So 
an  act  was  brought  in,  which  was  to  last  only 
aiz  weeks;  and  enacted,  that  if  wiUiin  that 
time  any  of  the  privy  council  would  depose 
that  any  roan  was  proved  to  be  guilty  of  high 
treason,  he  should  upon  Sjuch  a  proof  be  at- 
tainted. Upon  which,  as  soon  a^  the  act  was 
past,  four  or  the  privy  council  stood  up,  and 
affirmed  that  die  Cambells  were  proved  by 
Caataira's  deposition  to  be  guilty.  Upon  thu 
both  father  and  son  were  brought  to  the  bar, 
to  see  what  they  had  to  say,  whythe  sentence 
should  not  be  executed.  The  old  gentleman, 
then  near  eighty,  eeeinfif  the  ruin  of  his  family 
was  determined,  and  that  he  was  condemned 
m  so  unusual  a  manner,  took  courage,  and 
said,  the  oppression  they  bad  been  under  bed 
driven  them  to  despair,  and  made  them  think 
how  they  might  secure  their  lives  and  fortunes : 
upon  this  he  went  to  London,  and  had  some 
meetiogs  with  BailJie,  and  others :  ihut  one  was 
9mt  to  Scotland  to  binder  all  vislngs :  that  an 
eath  of  secrecy  was  indeed  offered,  but  was 
never  taken  upon  all  t\us.  So  it  was  pretended, 
he  had  oonfesoed  the  crime,  and  by  a  shew  of 
m0tcy  they  were  pardoned;  but  the  earl  of 
Melfovt  possessed  bunself  of  their  estate.  The 
fsAA  tfentleman  died  soon  afler.  And  very  pro- 
bably his  death  was  hastened  by  his  long  and 
rigorous  imprisonment,  and  this  unexampled 
conclusion  of  it;  which  vras  so  universally 
condemned,  that  when  the  news  of  it  was  wnt 
to  foreign  parts,  it  was  not  easy  to  make  peo- 
ple believe  it  possiUe." 

I  bdieve  that  Margaret,  the  daughter  and 
hdress  of  sir  George  Campbell  of  Cesnock, 
who  appears  to  have  been  involved  with  his 
fiaher  in  this  charge  of  Treason,  married  Alex- 
ander Hume,  who  assumed  her  name  of  Camp- 
hsU,  and  became,  in  1704,  a  lord  of  session  by 
the  title  of  lord  Cesnock.  He  was  second  son 
ef  sir  Patrick  Hume,,  first  earl  of  Marchmont, 
whom  he  succeeded  in  that  title.  In  1714,  he 
Migned  his  seat  in  the  court  of  session  to  his 
braiher  sir  Andrew  Hume.  Mention  is  made 
df  ttm  in  lady  Mumj*B  Narrative,  printed  in 
the  Appendix  to  Mr.  Hose's  Observations  on 
ri»%HlitoricdWork» 


CesMck  «nd  his  tdK,  RowaOaii'  elder  aai 
younger,  Crawftrdhmd,  Bninsfidd,  Akxaadcr 
Monro  of  Beaaeroftsyjemswood,  Mr.  Wilfiam 
CaiBtairs,  Hepburn  son  to  Major  Hepbunit 
— —  Spence  servant  to  the  late  eari  of  Ajrgy]e» 
prisoners  afLondon  suspect  of  high  treason^ 
and  some  of  them  accused,  to  be  sent  prisoners 
to  Edinbuigh,  lo  be  tried  according  to  law,  b«s« 
ittgScotsmen. 

The  English  kw  oonid  not  answer  the  view 
they  Ifad  afainst  them,  aud  our  Soots  law  is 
far  more  aroitrary,  at  least  the  pruoednre  used 
at  this  time  would  not  have  gone  down  in  Eng- 
land. Accordinpfly,  those  named  were  sent 
down,  sereial  of^tbem  I  meet  with  no  more 
in  the  registers,  and  can  say  no  further  of  them  ; 
but  these  who  were  chiefly  levelled  at»  wm 
shall  meet  vrith  in  their  order.  By  a  letter 
from  the  king,  the  advocate  is  ordered  to  pro* 
secute  the  above  named  persons  for  treason. 

Dec.  10,  1083.  The  council  remit  it  to  th% 
bishop  of  Edinburgh,  treasurer-depute,  advo. 
cate,  and  ootond  Graham  of  Cteverhonse,  to 
oomrider  the  sevetnl  papers  sent  down  Irom  Lona 
doo,  and  to  put  together  what  tbey  find  crm« 
ceming  every  prisoner,  and  to  begm  wiila  what 
concemsSpenoe,  and  to  endeavour  m  Aeqrphee 
the  letters. 

Feb.  ^l,  1684.  Theadvocal^  reports  to  the 
council,  that  he  kath  founf^  matter,  as  he  con  • 
cefved^  to  insist  agiunsi'  ^  Hugh  Campbd  of 
Cesnock  for  Treason;  The  council  February 
14th  ordain  him  to  insist;  and  appoint  sir  Georgo 
Lockhart  to  concur  in  the  said  process  with  the 
Kii|^s  Advocate.  *  The  design  of  this  was 
plain  enough,  to  hinder  that  able  lawyw,  who 
had  vexed  them  so  much  in  the  earl  of  Ar« 
gyle's  process,  to  be  emptoved  by  Cesnock* 
Accordingly,  upon  CJesnock's  petition,  Feb. 
81,  <*  he  tt  allowed  to  employ  any  advocate  1m 
pleases,  and  they  am  warranted  to  plead,  still 
excepting  sir  George  Lockhart,  he  iNsing  al- 
ready ordered  to  assist  the  kbg's  advocate,  f* 


*  The  order  of  the  Privy  Council  ordainiitf 
the  Lord  Advocate  to  insist  in  the  trial,  is  datea 
the  14tfa  February  1684,  and  not  the  13th  ao 
Wodrow  has  it.    It  is  in  these  words. 

^*  The  lords  of  his  majesties  privy  council 
having  heard  and  considered  a  representatioa 
madeliy  his  majesties  advocat,  that  he  had  got 
probation  against  sir  Hugh  Campbell,  of  Ces« 
nock,  elder,  sufficient,  as  he  conceaved,  to  prove 
him  g^ty  of  treason,  or  airt  and  pairt  thereof^ 
doe  give  order  and  warrand  to  his  majesties  ad- 
vocat, to  raise  and  iDfdst  in  a  process  of  treason 
against  him  before  the  justices,  and  doe  ordain 
and  require  sir  George  Lockeart  advocat,  to 
concur  with  the  king's  advocat  in  the  said  pro- 
cess.''   Tivvy  Council  Records,  p.  353. 

f  As  to  this,  the  entry  in  the  Privy  CouncQ 
Records,  is  as  follows.  **  February  21st  1684. 
Anent  a  petition  presented  bj^  sir  Hugh  Camp- 
bell of  Cesnock,  prisoner,  within  the  TolbootlE 
of  Edinbnrgh,  shewing  that  where  the  peti- 
tioner hemg  informed,  uiat  tfaece  is  a  process  of 
<  treaso&raiMd  against  him  at  the  instenoe  of. bit 


Digitized  by 


Google 


I  eome  now  from  the  Records,  and  some 
original  Letters  writ  by  a  gentleniaQ  present  at 
the  Trial,  to  give  a  short  and  distinct  account 
of  the  process  ag^nst  tliat  worthy  gentlemaa 
mr  Hngh  Caoipbel  elder  of  Cesnock,  a  very  an- 
cient and  honourable  family  ;  and  because  this 
Trial  was  plainly  invidious,  and  evesy  thing 
stretched  to  the  utmost  height,  I  shall  give  the 
larger  view  of  it. 

Sir  Hugh  was  indicted  March  17,*  and  with 

majesties  advocat,  |Lnd  he  being  sensible  that 
bis  m^esty  nor  his  laws  does  not  allow  any 
person  processed  to, be  precluded  of  their  just 
defences,  but  on  the  contrarie  has  ordained 
them  to  appear  for  any  pannalles,  and  it  is  jpaost 
erdinar  for  the  counsel  so  to  doe,  yet  the  peti- 
tioner having  applied  himself  to  sir  George 
X^^eart,  and  several  other  lawiers  to  compear 
for  bim  ui  the  said  process,  thev  absolutely 
tefuse  unless  they  be  comoaanded  by  your 
lordships  te  that  effect,  and  therefore  humbly 
supplicating  ^^e  oouncaJI  tp  ordain  the  said  sir 
Geoive  Lockea^,  and  any  other  advocats  their 
lordships  of  ooiubbilji  and  the  petitioner  shall 
,  think  utt,  to  advise,  coBi^t  with,  and  appear 
for  him  in  the  said  procesp)  that  the  petitioner 
be  not  deprived  of  those  legal  and  just  defences 
lie  h  as  to  offer,  and  in  the  mean  time  to  allow  the 
freedom  to  them  or  any  others  that  can  be  ser- 
viceable to  the  |)etitioner,  free  accesse.  "Die 
lords  of  his  mi^esties  privie  conncill  having 
considered  the  forsaid  petition,  doe  giro  warrant 
and  allowance  to  any  advocat  the  petitioner 
•hall  desire  to  appear  for  him,  for  his  defence 
in  the  processe  of  treason  ^rsewed  against  him 
before  the  justices,  at  the  in^^tance  of  hb  ma- 
jesties advocat,  excepting  sir  George  Lockeart, 
ne  being  formerly  ordered  to  concur  with  the 
king's  advocat,  and  allows  the  magistrats  of 
Edmbur^h  and  keepers  of  the  Tdbooth  to  give 
the  petitioner  a  fitt  roum  be  himselfe ;  and  his 
friends  and  advoeats  to  have  accesse  to  him,  for 
preparmg'his  defences,  they  being  always  an- 
swerable for  his  saife custody.**  Privy  Council 
Becords,  p.  S57. 

*  The  Trial  was  first  appointed  to  proceed 
on  the  17th  March ;  on  which  day  there  is  the 
following  entry  in  the  Books  of  Adjournal . 

Iniran  March  17, 1664. 

Sir  Hu|rh  Campbell,  elder,  of  Cesnock,  John 
Weir  of  Newton. 

Indyted  and  accused  for  being  art  and  part 
of  the  late  rebellion,  and  other  treasonable 
crjmes  mentioned  in  their  dittayes. 

Purtewer.^Sir  George  M*Kenzie  of  Roae- 
lungh,  his  majesties  advocat 

ProcHraton  tn  Dtfence.—Sit  Patrick  Hume, 
til  John  Lawdcr,  Mr.  WiUiastt  Flctchtr^  Mr. 
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However  we  shall  find.  Cesnock  is  not  prose-  him  John  Wfir  pf  Newtomi,  who  is  eontimied 
cnted  upon  the  plot,  but  upon  his  accession  to  till  April,  and  the  Advocate  iniisti  agvnit 
Bothwel,  and  that  the  witnesses  who  bad  in-  Cesnock,  according  to  an  Act  of  CouDcili 
formed  against  him  retracted  when  in  judg-    dated  February  14th,  by  which  sir  Gesrn 

Lockhart  is  appointed  to  concur  with  the  Ad* 
vocate  in  this  process.  That  ^y  the  proceii 
is  delayed  till  March  24,  whan  Cesnock'f  In« 
dictment  was  read  as  follows : 

Ce8nock*s  Indictment.    S4th  March  1684. 

Sir  Hugh  Campbel  of  Cesnock  indicted  and 
accused,  that  where,  notwithstanding  by  the 
laws  and  acts  of  parliament  of  this  kingdom, 
and  constant  practick  thereof,  the  rising  of  bis 
Majesty's  subjects,  or  any  number  of  tbeia  in 
arms,  without  and  contrary  to  his  Majesty's . 
command,  warrant  and  authority,  and  the  aid- 
ing,  abetting,  assisting,  resetting,  supptyisg, 
interoonunoning,  or  keeping  oorrespondeoos 
with  open  and  manifest  rebels,  and  the  not- 
hounding  or  ratihabittn|^  of  them,  or  doing 
them  any  fiivours,  are  cnmes  of  high  treuoa 
and  punishable  with  forfeiture  of  life,  laadi 
and  goods  ;  and  by  the  3  Act,  1  Par),  kdng 
Jam.  1.  it  is  statute  *  That  no  man  rebel  agiinit 

*  the  king's  person  under  the  pain  of  forfeitfirs 

<  of  life,  lands  and  goods ;  and  by  the  fifth  act 

*  of  his  Majesty's  first  session  ol  his  first  psr- 
^  liament,  it  is  declared.  That  it  shall  be  high 
^  treason  to  the  subjects  of  this  kingdom,  or 
'  any  number  of  them,  more  or  less,  i^ 
'  any  ^und  or  pretext  whatsomever,  to  ufe  or 

*  contmue  in  arms,  to  make  peace,  or  wvt  or 

*  any  treaties,  or  leagues  with  Ibieign  princes 

*  or  estates,  or  amongst  themselves,  witboat  his 
'  majesty's'  special  authority  and  approbstioa 

*  first  interponed  thereto.'  And  all  his  as* 
jesty's  subjects  are  discharged,  upon  any  pre- 
text whatsomever,  to  attempt  any  of  moM 
things  under  th^  pain  of  treason.  And  by 
thoS7  act  3  pari.  Jam.  5,  it  is  declared,  <  llial 

*  no  num  wiUfiiUy  maintsio,  or  do  fiivoors  to 

<  open  and  manifost  rebels  against  the  kiog^ 

*  miyesty,  under  the  pain  of  forfi^itttrp ;'  im 


by  the  1,44  act,  pari.  Id.  Jam.  6.  itis  i 
and  ordained,  *  That  no  man  openly  or  doI»- 
*  riously  rebel  against  the  king's  person  or  an- 
Mhority,  or  make  war  against  the  Idng'i 
'  lieges  ;  and  that  where  any  declared  trai- 


Colline  Mc*Kenzie,  Mr.  Walter  Pringle,  Mr. 
John  Kincaird,  Mr.  William  Baily,  Mr.  Robot 
Mayne,  Mr.  James  Bsdfour. 

**  The  said  day,  Mr.  George  Bannermso  ]iro- 
duced  an  act  of  privy  counciU,  for  insisiiag 
against  Cesnock,  whereof  the  tenor  fiillowi. 
(Here  is  recited  tlie  order  of  the  privy  conocil 
above  quoted,  but  dated  the  16th  instead  of  the 
14th  as  it  stands  in  the  Record  of  the  Privy 
Councill.) 

«  The  Lords,  at  his  Monties  Advoeats  de* 
sire,  continues  the  dyett  against  John  Weir  of 
T^ewtoun,  till  the  7th  day  of  ApriU  next,  and 
against  sir  Hugh  Campbell,  Monday  next,  and. 
ordains  witnesses  and  assysers  to  attend,  ylk 
ana  mndcr  the  paino  of  fy?e  Irandietb  wffomi] 
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*  tors  or  rebels  repair  in  any  part  of  this  realm 

*  none  of  hk  Majesty's  h^es  shall  presame 

*  to  reset,  sapply  or  intercommune  with  them, 

*  or  give  them  meat,  drink,  house,  harbour,  or 

*  any  relief  or  comfort,  under  the  same  pain 

*  for  whilk  they  are  forfeited,  or  put  to  the 

*  horn  ;  and  that  immediately,  upon  Knowledge 
^  of  their  repairing  in  the  Munds,  all  his  Ma- 
*}9s»y^s  obedient  subjects  do  their  exact  diK- 

*  genee,at  the  utmost  Of  their  power,  in  search- 
^ing,  seeking,  taking  and  apprehending  of 
'  the  said  declaired  traitors,  and  presenting  them 

*  to  justioe,  or  in  following  of  them  whOetbey 

<  be  taken,  and  .expelled,  and  put  out  of  the 

*  shire  ;  and  immediately  to  make  intimation 

*  to  the  magistrates  and  persons  of  power  and 

<  authority  m  the  next  shire,  who  shall  .be 

*  hoMen  to  do  the  like  diligence  without  delay, 

*  and  so  from  shire  to  shire,  while  they  be  ap- 

*  prebended  and  brought  to  justice,  or'expeUed 


*  chief  persons  of  authority  and  credit  dwelling 

*  within  the  same  shire,  that  such  persons  are 

*  within   the    same,    wandering    athort  the 

*  country,  or  lurking  in  any  part  thereof,  under 

*  the  pain  that  the  traitors  or  rebels  ought  to 

*  have  sustained  in  bodies  or  goods  themselves, 

*  in  case  thej^  had  been  apprehended,  present- 

<  ed  and  convict  byjagtice  ;'  and  by  the  14  act, 
e  pari.  Jam.  S,  it  is  declared,  <  That  all  who 

*  shaD  reset  such  as  are  justified  for  crymes, 

*  if  the  crimes  be  notour,  or  the  trespasser  con- 

*  vict  or  declared  ^ilty,  are  ordained  to  be 

<  punished  as  the  pnncipal  trespasser  ;'  and  by 
the  97  act  7  pari.  Jam.  5,  it  is  statute,  •  Thatno 
<man,  wittingly  or  wilfully,  reset,  supply,. 

*  maintain,  defend,  or  do  favours  to  any  of  his 

*  Mi^estv's  rebels,  and  beingat  the  born,  within 

*  their    houses,  bounds,  lands,  or   bailiaries, 

*  under  the  pain  of  death  and  confiscation  of 

*  their  moveables.'  And  by  the  common  lav, 
laws  and  acts  of  parliament  of  this  kingdom, 
hounding  out  and  ratihabition,  or  art  and  part, 
is  punishable  as  the  principal  crime.  Yet  ne- 
Terlheless  it  is  of  venty,  titat  the  said  sir  Hugh 
Campbd  elder  of  Cesnock,  shaking  ofi*  all 
fear  of  God,  respect  andi'egard  to  his  majesty's 
laws  and  authority,  has  presumed  to  commit, 
and  is  guilty  of  the  said  crimes,  in  so  far  as 
the  Uood^  and  sacrilegious  murderers  of  the 
bte  archbishop  of  St.  Andrews,  and  their  ac- 
comfdices,  to  the  number  of  nine  or  ten  thou- 
sand, having,  in  the  months  of  May,  or  June, 
1679,  risen  and  appeared  with  arms  within  the 
western  shires,  in  a  desperate  and  avowed  re- 
heOioii  against  his  majesty  and  his  authority, 
havin^r  burnt  his  laws  and  acts  of  parliament, 
proclaimed  treasonable  declarations  and  pro- 
•damatiops  at  public  market-crosses,  killed  and 
fiaurdered  several  of  his  soldiers  at  Driimclog, 
-assaulted  tbeeity  of  Glasgow,  robbed  and  n- 
•fled  the  goods  and  houses  of  his  Majesty's 
foyd  subjects,  mardied  up  and  down  the 
^country  in  a  Warlike  and  military  posture, 
kept  councils  of  war,   rendezvoused,  exer- 


cised, appointed  commanders,  and  ofBoeit 
over  them,  and  continued  in  open  and 
avowed  rebellion,  committing  all  acts  of 
hostility  and  high  treason  till  the  22d  day  of 
June  tne  said  year,  that  they  were  defeat  at 
Bothwel-bridge.  The  said  sir  Hugh  Campbel 
having,  open  one,  or  other  of  the  davs  of  the 
said  month  of  June,  1679,  met  with  Daniel 
Crawford  in  Galstoun,  Thomas  Ingrham  in 
Borlands,  John  Ferguson  in  CatharingiU,  and 
several  other  of  the  said  rebels,  at  or  near  the 
bridge-end  of  Galstoun,  coming  from  the  rebels 
then  in  arms,  whom  they  lefl  at  Tolcross-park 
near  Glasgow,  the  pannal  asked  them  whera 
they  had  l^en ;  and  when  they  had  told  him  that 
thev  came  fVom  the  Westlaud  army,  he  said  that 
he  bad  seen  more  going  to  them  than  coming 
from  them.  And  havine  asked  them  if  they 
were  to  return ;  they  told  him,  they  knew  not. 
Whereupon  he  treasonabi  v,  contrary  to  his  al« 
legiance  and  duty,  said,  that  he  liked  not  run- 
aways, and  that  they  should  get  help  if  they 
would  bide  by  it,  and  bade  them  take  courage, 
or  some  such  like  words  to  that  purpose. 
Wherethrough  the  said  sir  Hugh  Campbel  is 
guilty  of  intercommuning  with  notour  rebels, 
Qiey  having  told  him  that  they  had  come'from. 
the  Westland  army  at  Tolcross-pariL ;  and  tha 
said  pannel's  not  apprehending  of  the  said 
rebels^  and  giving  intimation  to  the  next  ma- 
gistrate. And  also  he  was  guilty  and  culpably 
of  giving  a  treasonable  counsel  and  advice,  to 
go  back  and  return  to  the  rebellions  army,  and 
also  encouraging  and  houndmg  them  out  there- 
to. And  also  of  ratihabiting,  maintaining  and 
fortifying  the  said  rebels  in  their  treasonabk 
designs  of  rebellion,  by  telling,  they  should  not 
want  help  if  they  would  bide  by  it ;  and  ther^ 
by  be  was  guilty  of  the  said  rdbellion,  and  ae- 
ctfl^ry  thereto,  and  art  and  part  thereof: 
which  bdng  found  by  an  assize,  he  ought  to 
be  punished  with  the  loss  and  fbrfdture  of  life, . 
lands,  and  goods,  conform  to  the  said  laws  and 
acts  of  parliament,  to  the  terror  and  examp)e  of 
others  to  commit  the  like  hereafto. 

2.  Ye ,  are  alsomdicted  and  accused,  that , 
whereas,  notwithstanding  by  the  laws  and  acts 
of  pariiament  of  this  kingdom,  and  constant 
practtck  thereof,  particularly  by  the  37  act,  t 
pari.  James  1.  it  is  statute,  Thatno  man  wil- 
fully maintain  or  do  favours  to  open  and  ma- 
nifest rebels  against  the  kind's  majesty,  under 
the  pain  of  forfeiture.  And  by  the  14  act,  6 
pari.  James  2,  it  is  declared.  That  all  who  shall 
reset  such  as  are  justified  for  crimes,  if  the 
crimes  be  notour,  or  the  trespasser  convict  or 
declared  guilty  are  ordained  to  be  punished  as 
the  principal  trespasser.*  And  by  the  97  aet,  7 
pari.  James  5,  it  is  statute,  that  no  man  wit- 
tingly or  willingly,  reset,  supply,  maintain,  de« 
fend,  or  do  favours  to  any  of  his  majesty's  re- 
bels, and  being  at  home  within  their  bouses, 
bounds,  land,  or  bailiaries,  under  the  pain  of 
death  and  confiscation  of  moveables.  And  by 
the  144  act,  IS  pari.  James  6,  it  is  sUtute  and 
ordained,  that  no  man,  openly  or  notooriy,  re- 
bel against  the  king*!  person  or  authority,  or 
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make  wir  with  the  king's  Hegpet;  and  that 
where  aay  declared  traitorp  or  relbeb  repair  in 
any  part  of  thii  realm,  none  of  his  mi^eaty's 
lieges  shall  presume  to  resdt,  or  supply,  or  m- 
tcfcommime  with  them,  or  give  them  any  meat, 
driafc,  hanse,  harbour,  or  any  relief  or  comfort, 
under  the  same  pain,  for  whilk  they  are  for- 
feited or  put  to  the  bora ;  and  that  immediately, 


upon  knowledge  of  their  repairing  inXhe  bounds, 
sAhis  m^esly's  obedient  subjects  do  their  exact 
diligence,  at  the  utmost  of  their  power, 


^nearahing,  seeking,  taking  and  apprehending 
the  said  declared  traitors,  and  presenting  them 
le  justice,  or  in  following  of  them,  while  they 
'  he  taken  and  expelled,  end  put  out  of  the  shire, 
and  immediately  to  make  intimation  to  the  ma- 
l^trates^  and  ^persons  of  power  and  authority, 
in  the  next  shire,  who  shall  be  holden  to  do  tne 
Jike  diligence  without  delay,  and  so  from  shire 
to  shite,  while  they  be  apprehended  and  brought 
tojilstice,  or  expelled  and  put  forth  of  the 
realm ;  and  that  they,  with  all  possible  speed, 
certify  bis  msjesty,  or  some  of  hu  secret  coun- 
cil, or  some  of  the  chief  persons  of  authority 
and  credit,  dwelling  withm  the  said  shire,  that 
fuch  persons  are  within  the  same,  wandring 
athott  the  country,  or  lurking  in  any  part  there- 
4>f,  under  the  pain  that  the  traitors  and  rebels 
•ttght  to  have  sustained,  in  their  bodies  and 
goods,  themselTes,  in  case  they  had  been  ap« 
yrebended,  presented,  and  con?ict  by  justice. 
And  by  the  conamon  law,  laws,  and  acts  of  par- 
liament of  this  kingdom,  hounding  out,  or  ra- 
tihabition, or  art  and  j>art  is  punishable  as  the 
|»rincipal  crime.  Nevertheless  it  is  of^  verity, 
that  the  Sfvd  Hugh  Campbel,  to  evidence  yet 
further  his  wick^  and  traitorous  design  of  con- 
triving the  late  tebellion  in  the  year  1679 ;  and 
that  je  would,  as  far  as  was  in  your  power, 
40ontnbute  thereto,  by  hounding,  levying,  send- 
ing out  thereto,  according  as  ye  did  promise  to 
Thomas  Ingrham,  Daniel  Crawford.  John  Fer- 
guson, and  others  mentioned  in  his  former  in- 
gictmentj  that  he  did  tend  out  to  the  said  re- 
bellion, bis  tenants  and  servants  after  speceiied, 
viz.  Mr.  James  Brown  his  chaplain,  George 
XAmlne  in  Crofihead,  James  Hutchison  m 
Underwood,  Robert  Parker  in  Wester  Lenfine, 
Michael  Roxburgh,  mason  in  Gralstouu,  Hector 
PMon  in  Cesnock-yards,  Hugh  NeiLson  in 
Bickartpup,  John  Brown  younger  in  Priestland, 
Alexander  Wood  in  High-si^e,  John  Lambie  in 
t«adybrow,  Alexander  Mitchel  in  Priest]an*d, 
George  Hutchison  in  Underwood,  Matthew 
Beid  in  Grasholm,  James  Richmond  in  Law- 
deld,  John  Hunter  in  ShiHng-hill,  George 
Lambie  nierchant  in  Bankliouse,  William  Har- 
ris officer  in  Rickartoun,  ■  ■  ■  Glasford  in 
Bareith,  Samuel  Ross  in  Nethertouo,  John 
Gamil  in  Bank,  Patrick  GamU,  James  Lambie 
in  Lawfen,  Hugh  Wilson  in  Burnfoot,  Francis 
Ross  in  Knowhead,  and  several  others ;  at  the 
least  they  having  gone  out  to  the  said  rd)ellion, 
and  having  been  thereat,  he  did  reset  them  upon 
Ins  own  ground,  without  enquiring  where  they 
had  been,  or  why  they  had  been  so  long  absent 
in  so  dangerous  aniGritiMl  a  tiiii€y  when  it  was 


notour  to  aB  thekmgdoro,  that  there  wasaaopot 
rebellioo  carried  on  against  hia  majesty,  lotbe 
destruction  of  the  peace,  quiet  and  aecority  of 
this  his  native  oountrv,  as  well  as  of  the  no* 
narchy  therein  established  ;  and  be  did  ercs 
reset,  m  his  very  house,  William  Gilmoie  wki 
went  out  of  his  ground  to  the  said  rebdHknH 
and  Uved  very  near  his  own  sfate  before  ths 
rebellion,  and  though  he  owned  before  Ui  ser- 
vants in  his  family,  that  he  had  been  in  tber»> 
bellion,  so  that  the  same  could  dot  bot  be  no* 
tour  to  him,^yet  he  entertained  him  two  yeut 
as  his  porter,  and  thermfter  gave  him  a  certi* 
ficate  as  a  very  honest  man,  and  reeoniBx«M 
him  to  the  earl  of  Dundonakl.  And  he  eatntak- 
ed  the  said  Mr.  James  Brown,  anotorfooiaii 
ring^leading  field-preacher,  as  his  ebaplaiDinhii 
family,  aul  the  persons  ahovenamed  beisf  kit 
tenants  and  servants,  and  having  gone  oot  of 
his  ground  to  the  rebellion,  and  ^pmediitelv 
tbeiesfter  having  returned  thereto,  and  Imif 
ever  since  living  therein,  and  he  himself  gaisi 
up  and  down  among  them,  so  that,  as  ye  w«« 
obliged  to  have  enquired  where  tlokey  were,ii 
he  could  not  know,  that  thejr  were  out  tttks 
rebellion,  especially  seeing  meir  being  at  ii 
same  was  notour  mthe  country,  andtiMef 
them  were  his  own  domestick  servants.  tU 
lived  in  his  own  house.  Wheretbroagli  thi 
said  sir  Hugh  Campbel  has  most  treasosiUy 
contrived,  contributed  to,  hounded,  sod  sot 
out  persons  to  the  late  rebellion,  has  hariNWiH 
rei»et,  supplied,  entertained,  conversed  widi, 
and  done  favours  to  open,  notour  and  manifetf 
traitors  and  rebels,  and  was  actor^  art  and  put 
with  the  same,  and  of  the  other  treasooabie 
crimes  above  spescified ;  Vhich  being  bmi 
by  an  assize,  you  ought  be  nunidied  «iA 
tbrfeitore  of  life,  lends  and  goods,  to  die  tenv 
and  example  of  others  to  csmnut  the  like  bm* 
after. 

S.'The  said  sir  Hugh  Campbel  is  fflrtlnr 
indicted,  and  accused  upon  the  laws  sad  adf 
of  parliament  mentioned  in  his  fdnner  indict- 
ments, t'oT  the  treasonable  harbouw,  le* 
setting,  entertaining,  corresponding  with,  aB4 
doing  favours  to  notour,  open  and  mm^ 
traitors  and  rebels,  encouraging  them  is  ^ 
rebellious  practices,  and  diswading  tbeis  ^ 
submit  to  his  majesty's  authority ;  io  so  6r 
as  Alexander  Patersou  in  Balgray  his  teoasty 
having,  upon  the  first,.  |econd.  third,  oroae  V 
other  of  the  days,,  or  one  or  other  of  the  mow 
of  the  year  1682,  advertised  himof  blsbafii^ 
been  in  th^  rebellion,  and  of  his  wiUingD»t<^ 
submit  to  his  majesty's  authority,  andcrarn^ 
his  advice  as  to  what  he.should  do,  be  did  du- 
swade  him  and  denied  him  to  go  home^  n| 
work  until  he  sent  for  him,  and  so  be  coo^niied 
his  tenant,  notwithstanding  he  knew  of^ 
being  in  tne  said  rebellion.  As  also  be  did, 
on  one  or  other  days  of  the  month  of  i^^ 

1679,  go  to  the  bunal  of  Captain Caiepf 

bel,  who  was  drowned  in  the  wa^  of  Gew«JJ» 
as  he  was  going  to  the  said  rebellion ;  wlss|fr 
through  he  committed,  and  was  fr"^^f^ 
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I  -  [ItisrenmikabletliBlthfereiiriioaleDtHlQ  tf 
'  Ikii  Order  in  the  Prtrv-Conocil  Reeord,  wiMte 
tlMe  k  M  ODtFy  at  all,  of  this  diOe.] 

«« ^a  MBiuiU  and  iris  |iroetinltorB  beiof  isiH* 
ed  to  ibe  barr,  and  enquired'  if  tbdjr  mud^ 
any  ol^^yaetion  upon  Daniel  Craufurd  in  €al- 


MM^,lit  tddliirtthlMdr;  wlii«h  bow  Am^ 
bjfM  iMidilfflieoiMrblttf  be  fmtfbilled  with  fiir- 
feitim  of  life,  lands,  and  goedft,  t»  the  tefiiv 
tf  tftfavn  to  oDfDtiiii  tht  lifeft  hireafler. 

Ift  tlM«nanteratio»  of  the  CiMiMel  on  both 
«idot  wfcieh  ie  if^Bened  in  tbe  Record  afler  tbi$ 
Iti^otitiewt,  tfie  ftame  of  m  George  Lockart 
iftidars  fbv  At  crown^  In  addition  to  tb^  ean- 
t^9Mbm  on  tbe  ITth.    Tbe  Reeord  then  proi^ 


••  tin  mlajeetiM  Adr^M  piodaeedtbe  pre- 
Mpl  attdiAdJriemtiyt  dulie  execute,  Imd  reported 
tbe  mmttm  fyr  paraewing  tbe  paamatt  recorded 
i*  dUphfiedenit, 

*•  Hb  llajMM  Advocat  bavins  devkeft  tbe 
jMkKSf  aecordkflf  to  bia  maje^iiea  letter  t6 
ttMHiiM  Ch«  witnetoee  prenoualie  before  ail^ 
Ifj^t,  beiiig  ift  a  ea^  ef  treaeob. 

**  Mr;  Walter  Prfagfle,  for  the  pannel,  alledgf- 
ed,  that  bv  the  letter  dirdct  by  his  inijest;^ 
Aef»  ^UffM  fo  be  |iref!<ms  warraod  frem  the 
eo«Mill  befytt  My  examinatien ;  which  ib  not 
fMmt^,  and  so  no  previous  examioatlMI  ean 
oefiirtbet  ^prochtced. 

*^  His  Ilafeities  Adiroeat  amwered,  thAt  be 
cMtined  arWarrand  from  tbecoimeill  fbr  pur^- 
^Nriirjgf  the Jaftniet,  Ifhiefr  is  ptrodticed  and  read, 
«M  h  Sfffficierit  fbr  the  haul  prdcednre  in  the 
11^0(6680,  both  as  |»  examination  and  tryaH.  Tfie 
IM^  ddat^etftogfiteanairer  tin  they  should 
tf#vi*e  #itb  hi9  ntojesties  privy  cdUWcnl. 

**  Tie  ^ry  GoaHcili  having  presentfy  con* 
t«M  ttoeanent,  Mt  majesties  advocat  reporrC- 
e#  to  tbe  ODort  the  act  and  warrand  under^ 


Edinbitrqii,  March  l24,  1684. 

^^  tlie  lords  of  bia  majesties  .privy  coonoill, 
having  considered  a  representation  made  be  bis 
mi^esties  advocat  of  tbe  necessity  of  a  previous 
examination  of  the  witneases  adduced  in  the 
I^Rioessa  at  his  instance  against  the  laird  of  Ces 
nbdi,  doe^  oonfi>rnie  to  his  majesties  letter  to 
tba  jostioes  of  the  30th  December  1683,  give 
wamnd  to  the  justices  to  examine  these  wit- 
Qosaea  pivvioushe.*  £xtract  by  me, 
Suhierihktirf 

X  Whjliam  Patseson,  t>h  Sec.  Con." 

•  The  Ring's  Letter  to  the  Lords  of  Justi- 
aiary  efScotluid,.  relative  to  the  previous  exa- 
miaatiOB  of  witnesaes^  i&recorded  in  the  Books 
of  Affioom^  on  the  8th  of  January  1683.  It 
iaaaiUlows: 

«c.  n. 

*>  IKglit  tmstie'  and  Hfeft  beloved  cousin 
fetid  counsdlou^,  right  tftistie  and  weH  belov- 
^  eeanBeHoors,  ancf  trustie  and  well  bebved, 
we  jpreet  you  well.  It  being  always  our 
Mm  cue  fty  pflerent  the  increass  of  disorder 
ind  rebellion,  in  that  oo^  ancient  liiogdom, 
AM  dtfly  by  mamtaining  forces  to  suppress 
tito  same,  but  likeways  by  employing  learn- 
tif  and  able  judges,  who  ma^  discdurag^ 
tiKjf-'  ^leh'  ihattrrections  by  discovering  and 
fuMang  aaeft  aa  itf^  guilty-  thereof,  and 

vol.  %. 


being  infiinoed  of  late  that  sodi  as  are  to  be 
addticetl  witne«i08  being  to  be  given  in  Hit  f» 
pannals,  are  oft  ivmes  pMotifted  Aftei»  thelrbaMda 
are  known  by  the  late  regidatieris,  so  tbat  it 
cantMft  be  «lear  who  will  be  preving  witneasei, 
whereby  the  tiiost  gttiky  may  esedpe,  iMid 
tbidkiog  ii  BDcdt  secuh;  fbr  our  people  to  irtiit 
the  pteViorna  examinaAioii  dther  bemie  brafier 
citation  to  you  the  learned  jodges,  who  cf  dU 
otheta  ere  the  meat  itasuspbeted  and  faidiiferent. 
We  doe  therefore  reconMDepd  to  you  tbdt  if 
our  privy  oodtteil  shiill  find  II  uecesMtt  iire- 
vieume  to  examine  any  who  a^  to  be  udlfceil 
witiiesseisi  ycfci  wjM  eitamine  Iheril  Upon  Oith 
accordinghe.  So  that  ob^  advocdt  Hlfly  be  Se- 
cure how  to  manage  siioh  process,  whoiein 
you  will  do  us  acceptable  service,  for  wnich 
this  ehaQ  be  your  warraiid^  And  ee  we  bid 
yon  heartily  foretell.  Olven  at  cHif  tioort  At 
Wbythall,  Ad  90th  dfly  (tf  December  lOM, 
and  d(  our  rei|rDe  tbe  threttie^fbur  yenfs.  By 
hia  mafestiea  commaod.     ^ 

Sic  SuhcrihUur^  Vmiftxrcfif.** 

*<  A  lawyer  who  understands  criminal  Ibmof, 
and  the  reasons  of  them,  would  he  in  casa  to 
make  ample  observes  upon  this  Xietter.  A9 
was  customary  in  this  time,  this  practice  here 
bad  been  tried  by  the  managers,  before  loie 
king's  authority  was  interpos^ ;  and  this  was 
tbe  way  now,  first  to^  do  unreasonable  tbingpr, 
and  then  to  engage  the  king  to  require  them  |o 
be  donew  It  is  very  evident,  this  method  wi|a 
fallen  on  to  expiscate  matter  of  eriminai  pro- 
cess ag:ainst  gentlemen  and  others,  to  secim 
their  evidence,^  and  keep  it  secret  likewi^p,.  tul 
it  was  ffvit  time  for  the  puqnela  to  get  defence. 
There  is  here  much  more  than  a  precognitioay 
and  the  matter  is  bv  oath  fixed  as  far  as  it  is 
possible  to  be ;  and  it  appeal's  very  hard  thja 
should  be  done,  and  parties  not  present  to  give 
what  exceptions  and  b^ht  tbey  could  fbr  their 
own  defence.  And  when  once  the  witnesaea 
had  made  their  declaration  upon  of^tb,  they 
could  not  resile  without  the  chai'ge  of  peijury, 
when  they  came  to  hear  evidence  in  causa,  and 
before  the  assize.  By  this  Letter  indeed  the 
Lords  of  the  Justiciary,,  are  to  take  the  wit*- 
nesses  oaths,  which  how  far  it  agrees  widi 
judges  before  they  come  to  judge  directly,  I 
must  leave  to  others  ^  but  this  is  only  when  the 
council  lay  .this  upon  them ;  and  the  council 
themselves  had  power,  or  assumed  it  to  do  this  ; 
yea,  many  times  it  was  left  entirely  to  the  at|- 
vocate  to  do  it,  who  was  evidently  a  partji  in 
these  cases."    Wpdrow. 

"  His  Majesty's  Advocate,  with  ns,  ^xau^iiiea 
mfrtie^  and  witnesses,  before  tbe  proce^  be 
mtented,  which  he  doth  upon  pretext  tbat  Be 
may  thereby  know  bow  to  libel  ttcactlyf  wiift 
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stimiie,  his  being  detij^  in  tbe  list  of  wit- 
iMSses  giren  to  tho  pannall  Daniell  CamiicbBol 
in  Gnlstoan,  bot  who  is  rigbtlie  nainiidand  de- 
«^;iied  in  the  body  of  the  dittav  given  first  to 
the  pannail,  nnd  is  since  giren  nim  in  list-undw 

,  his  true  name  and  designation.  Tbey  declare 
4bey  pass  from  any  designatioQ— Tit  is  so 
writt^  in  tbe  Record,  but  this  sboald  clearly 
befOUeetion  and  not  designalion.  This  part  of 
the  Meoord  seems  very  Garelesslv  written. — 
The  iwoids  <  advocate'  and  <  took'^inserted  be- 
low in  brackets,  appear  requisite  to  complete 
tbe  sense,]— oompetttit  to  them  upon  that 
bead,  for  casting  the  said  Daniel  Cranftird 
as  a  witness.    Wherenpon.  his  majesties  [ad- 

.  vpcate}  asked  and  [took]  instraments." 
^«  The  sakl  day  the  Warrant  of  Privy  Counsel 

'  anthorvsing  advooats  to  appear  for  the  pannall, 
wa^  produced  and  read  before  the  said  lords, 
whereof  tbe  tenor  follows.''  (As  already  ex- 
tracted from  the  Privy  Council  Record,  dated 

•  41  February,  p.  922.) 

Wodrow  proceeds  thus : 

^ "  After  his  Indictment  is  read  at  the  bar,  Ces- 
nock  himself  onened  his  case  in  a  long  and  pa- 
thetical  Speech,  wherein,  he  insistra  mostly 
upon  those  points.  </  That  thongh  several 
field  conventicles  had  been  kept  in  the  oounti-y 
wbjBre  he  lived,  yet  he  had  jiermitted  none  to 
be  upon  bis  ground ;  that*  neither  himself,  chil- 

'  dretky  or  servants,'  bad  beeii  prenent  at  any  of 
them  ;  that  as  he  kept  his  own  parish  church 
regiilnrly,  so  missingtw/)  of  his  servants  there 
obe  Lord's  day,  he  caused  them  to  be  kept  out 

'  of  his  gates  till  the  Sabbath  was  over,  and  next 

'  morniugf  c^led  for  them,  paid  them  tboir 
wages,  and  dismissed  them  ;  that  during  the 
time  of  the  libelled  rebellion,  he  was  so  tar  from 
encouraging  it,  that  he  retired  to  GOehrlst, 
(perhaps  wnt  for  Giksherscroft)  a  strong  house, 
and  abode  there  till  it  was  over ;  that  he  had 
put  off  bis  ground  all  bis  tenants  who  were 

.  said  to  be  at  Bothwel,  as  soon  as  ihey  were 
convict ;  that  if  he  was  found  guilty  in  that 
matter,  he  was  most  willing  to  underly  the  law, 
but  he  knew  he  was  innocent ;  that  one  of  tlie 
witnesses  adduced  against  him  he  never  saw 

'  before,  as  far  as  he  knew,  but  could  prove  he 
had  declared  in  several  places,  that  be  would 

'  do  Cesnock  an  ill  turn,  because  he  had  informed 

the  end  he  may  not  vex  parties,  if  he  find  no 
ground  fi>r  the  pursuit.  But  many  learned 
lawyers  have  always  thought  this  procedure 
dangerous,  fbr  his  majesty's  advocate  is  still  a 
party  interested,  and  so  sbould  not  be  attowed 
to  deal  with  the  witnesses ;  ibr  thereby  he  may 
sthiin  fi^m  them  what  trtherwise  they  would 
not  depone.  And  if  in  our  last  reformation  of 
the  justice  court,  it  was' found,  that  the  king's 
Advocate  should  not  make  the  roll  of  assizers, 
because  he  is  too  much  interested,  much  less 
abould  he,  for  the  same  reason,  be  allowed  to 
examine  the  witnesses,  since  that  is  notaHpwed 
to  the  advocates  for  the  defen^it."  Macken- 
zia's  Criminals,  part  2.  tii.  80,  sec.  3. 


about  a  moRJer  he  (tbe  witiicn)bad  coouiBtldL 
In  short,.a8  to  other  defences,  he  remitted  him* 
selfto  his  advocates." 

The  Advocated  fi)r  Oie  Pannel  were  sir  Joha 
Lawder,  sir  Patrick  Hume,  Mr.  Walter  Prin- 
gle,  Mr.  William  Fletcher,  Mr.  John  Kincsid, 
Mr.  CoUn  Mackenflde,  Mr. .  Robert  Main,  Mr. 
William  Baily,  Mr.  James  Balfimr.  AAv 
reading  the  Indictinent,  the  King's  Adrocils 
moved  that  the  Justices  might  enmiae  tbs 
witnesses  previmiBly  before  any  trial,  this  bong 
a  case  of  treason,  and  alkdged  a  letter  fnm 
bis  m^esty  to  this  effect  Mr.  Pringle  ansirer- 
ed,  that  a  previous  Warrant  ought  first  to  W 
given  by  the  (^nnctl,  in  temm  of  tbe  King*! 
Lefclier,  which  was  not  produced.  Tbe  Advo- 
cate replied,  his  Warrant  produced  was  as  to 
the  whole  process,  and  no  more  was  needfid. 
The  Lords  delayed  to  determine  till  they  idrii- 
«d  with  the  Privy  Council. 

This  little  bit  of  fi>rm  was  soioii  got  over ;  a 
council  was  immediatdy  called,  and  tbe  Advo- 
cate had  a  Warrant  given  him.  **  JEdiobnifb, 
March  24,  the  Lords  of  Conncill  having  ooa- 
sidered  a  representation  by  his  Majes^'s  Advo 
cat^,  of  the  necessity  of  the  nrevioos  sxaou* 
nation  of  witnesses  in  Cesnock's  prooev,  do, 
conform  to  his  Migesty's  Letter  to  the  jostioei, 
December  30, 1682,  give  warrant  to  them  to 
examine  those  witnesses  previously."  -  Wba 
this  was  iHwluced,  the  ^lawyers  entered  )imb 
the  cause.  Cesnock's  Advocates  pleaded  k  a 
great  length,  and  with  much  fiirce  of  reaaosi 
and  the  King's  Advocate  said  all  so  ill  a  caoM 
could  bear.  In  this  extraordinary  Case,  of 
which  no  account  has  been  yet  published,  the 
eurious  reader  will  incline  to  have  the  Debatei 
as  they  stand  in  the  Registers.  Accordinfflft 
I  have  added  the  Defences  of  Cesnock'i  Advo- 
cates. 

Cbsnock*s  Advocates  Defences. 

Sir  Patrick  Hufne,  for  the  pannel,  aUedgei^ 
always  denyinj^  the  indictments  and  baiH  i^ 
ticks  and  quamications  thereof.  -  And  as  to  die 
first  indictment ;  whereas  it  is  alledged  tbit 
the  defender  did  intercommune  with  the  rebdt 
in  so  tar  as  he  having  met  with  Daniel  Crsw- 
fi)rd,  and  the  other  persons  mentioned  in  the 
libel  at  or  near  the  bridge  of  Gals^toun,  as  tbej 
were  coming  from  the  rebels  then  in  ftimii 
whom  they  left  at  Tolcross-park,  aad  did  sfttk 
and  discourse  with  them.  Itisanswesed,  imo. 
Tliat  it  is  not  ivfevant,  unless  ha  Majeiyr'* 
Advocate  condescend  upon  the  particolsr  ay 
that  these  persons  past  the  bridge  of  GaiaMi, 
which  if  he  will  do,  the  defender  aontifely 
offers  to  prove  that  he  was  jiMi,  and  that  bo 
was  at  home  at  his  own  house  of  Cesnock  at 
that  day. 

Sdo.  Thelibd  is  not  relevant  to  infer  inlff* 
commiimnf^;  seeing  it  bears,  tbe  defender 
'only  met  with  them  by  the  way,  and  tbe  Bin* 
pie  meeting  of  person^  in  the  hi^-way,  which 
was  only  accidental,  and  tlie  asking  them  fi^^ 
whence  they  came,  and  whither  tl^y  wetf 
going,  neither  by  our  law,  nor  any  law  in  tM 
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ttpeeiAllv  Mtior  the  defender  was  Mver  iii* 
therto  tainted  wikf^  dudov4dty,  but  on  t)ie  con- 
tnuy  was  i^eadj;  upon  all  oocainoiiB,  to  testify 
bis  2eal  and  a&ction  to  tbe  king's  service,  and 
to  suppress  fie|d  conventicles,  wbich  ase  ibe 
renderouses  of  rebellion,  and  Ufioo  all  ooca- 
sioos,  and  in  all  oonipanies  did  always  inveigb 
against  that  execrable  sebellion,  .and  all  re- 
bellious courses,  as  being  destructive  to  ;the 
king's  interest,  the  peace,  quiet  and  weal  of  the 
kingdom. 

.  5to.  Whereas  it  is  libelled,  that  the  defender 
spoke  .these  words,  or  such  like  words  to  that 
^pose,  is  not  relevant  in  such  ^enetaiteniMf 
tor  seeing  the  criine  consists  in  words,  tb« 
particular  words,  onght' to  be  exprest  and.ca»» 
descended  upon  in  the  libel,  oiherniseit  is  not 
relevant. 

6to.  Albeit  the  words  mentioned  in  the  in-r 
dictment,  should  amount  to  treasonable  ez« 
pressions,  yet  the  defender,  is  secure  by  hia 
majesty's  gracious  act  of  indemnity  in  July 
1679,  by  which  his  sacred  mi^esty  for  tM  ' 
reasons  and  causes  therein  mentioned,,  does 
expressly  indeoonify  all  such  as  haveapoken« 
wntten,  printed,  published,  or,  dispersed  any 
traiterous  speeches,  or  have  advised  any  thing 
contrary  to  the  laws  i  and  generally  ail  socb 
as  are  hable  for  any  pursuit  oi^:Occasion  relatiDg 
to  any  public  administration,  hy  convincin)|;B. 
actings  or  oppositions,  or  otherwise,  preoedin^ 
the  mte  hereof,  declaring  the  generality  o» 
these  presents,  to  be  as  effectual  to  all  intbnta 
and  purpoees,  as  if  every  circumstance  of 
every  one  of  theforesfiid  deliu^uencies  or  mis« 
demeanourp  were  particularly  and  anedally 
therein  insert ;  and  that  every  one  of  tlie  per- 
sons that  might  be  cballepgea  pr  pursue^  for 
the  same,  had  a  remisaion  under,  the  gpreaft 
seal  or  an  act  of  indemnity  past  in  his  fevoors, 
discharging  any  of  his  majesty^s  officers  or 
subjects  to  pursue  any  person  or  persons  npoo 
such  account,  either  adprivatam  or  vindiclam 
publicamf  or  to  upbraid  them  therewith,  and 
commanding  all  tne  judges  to  interpret  this  his 
majesty's  remission,  with  all.  possible  hititude 
and  favour,  as  they  will  be  answerable  upon  the 
highest  peril. 

As  to  the  second  additional  indictment,  al- 
ways denying  the  same,  whereas  it  is  alledjged, 
that  the  defender  was  guilty  in  contriving  of 
the  late  rebellion,  in  tbe  year  1679,  and  did 
contribute  thereto,  by  hounding,  levying  and 
sending  out  men,  as  be  had  promised  to  Tho- 
mas Ingrham,  and  the  other  persons  .men- 
tioned in  the  first  indictment,  ana  that  he  had 
sent  out  to  the  rebellion,  the  tenants  and.  ser- 
vants mentioned  in  the  said  indictment;  at 
least  having  gone  out  to  the  rebellion,  be 
thereafter  reset  tbem  upon  his  ground.  It  is 
answered,  Imo.  That  it  is  a  great  mistake,  for 
i^is  not  so  mucb  as  libelled. in  the  first. in* 
dictment,  that  the  defender  promised  to  Tho- 
mas Ingrham  and  the  other  nersons  therein 
mentioned,  to  send  out  men  to  tne  rebellion,  y 
2do.  It  is  absolutely  denied,  that  the  paii- 
nel  did  send  out  these  or  other  persons  to  thA 


isorid,  QUI  infer 

by  the  kw,  which  can  only  be  understood  in 
the  esse  of  keeping  qwrespoodenceby  letters, 
•r  of  designed  nseetiilgB  to  treat  of  tilings,  in 
•rder  t9  tSe  carrying  on  of  the  rebellM>n,  and 
not  of  accidental  reno^unten  in  the  high-way ; 
and  if  it  were  otherwise  understood  than  upon 
that  gnwind,  every  person  that  had  met  any 
Hwn  onning  from  the  rebels,  and  had  askedat 
him  ficom  whence  he  came,  or  whither  he  was 
going,  and  had  inquired  for  news  concerning 
uese  rebels,  as  was  very  ordinary  at  that  time ^ 
shonld  have  been  guilty  of  intercommuning; 
which  were' absurd  to  imagine, 
>  Stio.  Albeit  these  men  declared  they  came 
fimn  the  anny  of  the  rebels  in  the  west,,  yet 
the  defender  was  not  obliged  to  know  that  they 
had  been  boncarring  in  the  rebellion,  .aeemg 
they  might  have  been  there  upon  another 
•oooont,  for  nnny  went  there  who  had  no  de- 
sign to  oonenr  in  the  rebellion.  For  it  is  no- 
laiirly  known  that  some  went  to  bring  back 
their  horses  and  goods  that  were  taken  away 
by  die  rebeHs,  others  to  bring  back  their  chii- 
weo  and  servants  firom  such  rebellions  courses. 
And  tfaerefere  unless  they  have  been  denounced 
in  the  hem,  at  the  head  burgh  of  the  shire 
>  they  dwell,  it  coukl  be  no  crime  to  sneak 
itMrse  with  them,  or  not  to  apprehend 
or  not  to  make  intimation  to  the  next 
magistrate,  as  iadear  from  136  act,  pari.  IS. 
Jam*  6.  By.  whioh  it  is  expressly  provided, 
«  That  the  mhabitants  of  the  Shire  are  not  put 

*  in  mala  fide  to   converse  or  intercommone 

*  with  rebels,  unless  they  be  denounced  to  tbe 
«  Hohi  at  the  Market-cross  of  tbe  Shire,  where 

*  they  dwell;'  and  albeit  they  had  been  for- 
feited persons,  and  declared  and  denounced 
rebeUs,  as  they  were  not,  yet  the « intercom- 
maning  and  conversing  witn  them  bein^  only 
by  chance  and  accklent,  it  cannot  infer  the 
punishment  of  treason,  as  is  clear  from  his 
majesty's  late  proclamation  in  April  last. 

4to.  Whereaa  it  is  libelled,  that  the  defender 
having  met  with  these^  persons  at  the  bridge- 
cad  of  Oalstoun,  he  should  have  said  to  them 
he  liked  not  runaways,  and  so  is  guilty  of 
giving  them  treasonable  counsel  and  advice  to 
retam  and  go  back  to  the  rebels.  It  is  an- 
swered. That  tlve  words  do  not  import  counsel 
'nor  advice  to  these  persons  to  go  back  to  the 
rebeb  ;  and  words  and  expressions  can  never 
infer  a  crime,  far  less  the  crime  of  treason, 
unless  they  clearly,  directly  and  positively  in- 
fer the  crime.  Next,  these  words  do  not  fall 
wider  any  of  the  acts  of  parliament  libelled 
apoov  winch  are  oiily  against  the  rising  in 
arms  against  the  king,  and  the  wilful  main- 
taining and  doing  favour  toopen.and  manifest 
rebels,  that  are  declared  traitors,  or  to  reset, 
spptply  or  intercominune  with  them ;  so  that 
aeemg  these  expressions  do  not  fall  under 
lliese  express  laws,  they  cannot  infer  the  crime 
of  treason,  it  being  a  certain  principle  in  law, 
that  <  qaod  lege  non  cavetur,  in  practice  non 

*  habetur.'    And  these  being  penal  statutes, 
cannot  be  artended  beyond  im  exprem  words, 
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BtbeUkm,  andthe  teauite  goinf  Mt  to  the  w-    ed  wjfmt  may^  tfaesBti  of  piffiMBCBlliUM, 
ImIUod,  cannot  make  tb^  master  liable  aa  a   iiluoh  doooly  dtdaMwtelaetMBBwM 
cootnyer,  unlem  tbey  went  oat  by  his  ezpieaB   aUe,  bul-ilo  not  inler  fcifintiira  from  ligkt  mi 

rai$h  words,  anil  ^e  uimof^eilettt  aa  to  whiab 
the  acta  of  pariiaroeot  go  aa  to  this  psbt,  it 
only  to  punish  with  fbrfiHtiue,  stusfa  tveasoaaUi 
speeches  as  afe  m^ieioos  aod  adiiscd^  at  ap* 
pears  by  seoond  tet,  seoond  tssiion  «f  hit  dm- 
jesty'stirstparliamest,  where  it  itdeehmito 
be  treason,  *  for  any  peraoo,  by  wriliar,  prist* , 
« ing,  preaehingr,  or  other  malicians  snd  atfvitid 
«.  spcakiBf^,  to  ezpreat  or  deelare  their  litaMi* 

*  «ble  intentioBs,  to  plot,  ooDtrive  et  klmi 
<  death  or  desunotion  to  the  king't  vmj^.* 
And  thia  indictment  aot  bearing  that  ths  tk- 
pressions  were  adrhied  and  maikieas,  is  aal 
fomided  on  the  acta  of  parliaaient,  and  stii 
not  relevant. 

3.  It  has  been  the  wMom  of  the  bsrt  f$- 
Terned  nations,  not  to  infer  the  crime  oflfHin 
Irom  light  woVds,  whieh  may  be  nabiy  ^kli| 
and  the  import  and  sense  whereof  ma?  be  tt- 
stly  mistaken :  And  therefore  the  Hemu^ 
who  did  not  allow  aeiiotta  to  ariae  fnm  coa- 
tracta,  and  pactions,  and  words,  mlMstbeitaie 
had  been  done  by  stipalstioB,  or  verha  »lmim, 
iookoareto  provide  by  their  laivs,  that  n* 
words  should  not  be  dmw«  in  eonse^esaee,  ti 
appetn  by  tbeLex7  §  8,  Diff.  ad.  Lt^.M 
M^iest.  which  beam,  that<  lobiicmB  Hnriw  m 

*  poenam  facile  trahendom  non  eel,  eutefisii 
'  temenrii  digni  pcBna,  sio  tainen  at  sumiiii 

*  illisptireeRdiiro  est,  si  non  tele  rit  ^MkluB, 
« iiood  i^el  ex  scriptnra  legis  deteendit,  w  m 
<  exemphim  l^gis  viodioandttm  est.'  And  bjr 
the  Leji  Vinnia  Cod.  si  quia  imperateii  wtte- 
dixcrit,  the  emperors  Theodesins,  Arodrottw 
Ronoriua  have  deebred,  that  <  si  yis  iieprny 
'  petnlantique  roaledieto  nomina  nostm  ew** 
«  derit  laeeasenda,  ac  torbalenlvs  ob  *J^** 

*  tempore  nostram  fuerit,  earn  peea*  aemmsi 

*  snbjiigare,  aed,  interns  omnibiis,  heeads^t* 

*  tram  sctentiam  referalar,  ut  ex  J**""* 
«  hominis  dicta  pensemus.*     And  by  "**  j?*- 

of  England,  the  crime  of  •>**f*^j^*l?2rtl! 
inferred  from  bare  words  or  eipreBsient,  witft- 
Qiit  an  overt  or  open  act,  as  appears  by  wn» 
that  learned  lawyw  sir  Edward  Cohft  w» 
written  in  his  Institutions,  upon  t*»^J"^J: 
high  treason,  where  he  says  e«i>re»^  .*"" 
»  *verB  late  acts  of  parliament  bare  ^^\ 
« that  compassing  by  bare  wer*»  or  tsympi 
shouM  be  high  treason,  but  aH  ^^^^^^ 
expelled  Or  expired,  and  ic  is  eommoOT  ■■■» 
that  bare  words  may  take  an  herctick,  bot  Wtfj 
words  cannot  moke  a  traitor,  without »  •'2 
act.  And  the  wisdom  of  the  »**?"  ®^ 
law  would  not  make  words  only  to  be  trwppt 
seeing'  such  variety  among- the  ''^^*"^^  fc!| 
the  same,  as  few  of  them  agree  ^g^^  dT 
if  the  same  be  set  down  in  writing  "J  ^  ^ 
linqneot  hiniself,  this  is  «  »t*cient  ere^ 
wHhin  the  statute.  And  die  rtsseo  •' "JT 
laws  is,  that  the  various  accenting  "g^ 
nonncbg of  words  may  gH^e ^y.^fTwrf 
sense,  and  that  the  memory  ^  '"^'^SL^  jt 
belnbri<^,  and  bytheeoitottiiN^pf*^'^ 


■  Stio.  Albeit  the  defender  had  react  any  of 
the  persons  mentioned  in  the  indictnoent,  on 
kiB  ground  after  the  rebellion,  yei  itwaanot 
relevant  to  infer  the  crime  of  treason,  fer  less 
to  make  him  a  eontriver,  becaoae  it  is  ofibred  to 
lie  proven,  thatth^ae  persons  did  either  take 
the  bond  debito  tempore,  obliging  themselves 
never  to  riftC  in  arms  against  his  miyes^  or 
his  authority,  and  so  it  was  no  crime  to  reset 
them,  or  they,  were  fewara,afid  hteaold  natre- 
fnove  them ;  or  they  were  tenants  to  other  men, 
and  sohe  GOQkl  not  be  liable  as  resetting  them 
t»  his  ground,  or  if  any  of  these  persons  had 
been  in  the  rebellion,  it  was  never  known  to 
the  defender,  ^r  they  were  not  dechufed  rebels, 
or  in  any  porteoos  roll,  or  denounced. 

4to.  As  to  Mr.  James  Brown,  it  is  positively 
offered  to  be  proven,  that  he  removed  out  of 
the  defender^a  femily  abobt  fifteen  montha  be- 
ibre  the  rebelUon,  and  was  never  a  servant 
thereafter  in  his  family,  but  waa  servant  to  the 
^eeeast  lord  Craigy  k>rd  justice  clerk ;  and  if 
mt  any  time  thereafter  the  said  Mr.  James 
came  to  his  house,  it  waa  only  transiently  fbr 
»  night's  time,  and  no  man  could  refuse  to 
give  a  night's  lodging  to  one  that  was  a  ser- 
vant to  an  olBeer  of  sUte :  and  the  said  Mr. 
James  Brown  did  continue  a  servant  to  the 
lard  Craigy  till  he  died,  «|nd  thereafter  waa  a 
servant  to  Baldooo,  but  was  never  a  servant  in 
the  defender's  family  after  the  rebellion,  nor 
$Nr  fifteen  months  befere. 

dtow  As  to  William  Gilmore,  the  defender 
denips  he  was  ever  in  the  rebellion,  or  that  he 
Ifave  him  a  certificate  in  the  terms  mentioned 
in  the  indictment. 

6.  The  resetting  and  intercommoning  vrith 
the  peraons  mentioned  in  the  indictment,  could 
be  no  crime,  seeing  they  were  not  denounced 
fabels  at  the  Market-cross  of  the  head  burgh 
•f  the  shire  where  they  dwell,  as  is  clear  from 
the  196  act,  pari.  13.  Jam.  6,  by  which  it  ib 
provided,  That  albeit  clenqnciation  at  the 
Market- cross  of  Edinburgh,  shall  be  sufficient 
i«r  tha  intromitting  with  the  escheat,  as  the 
same  had  been  made  at  the  Market-cross  where 
they  dwell. 

As  to  the  third  Indictment,  teeing  his  Majes- 
ty's Advocate  passes  firom  it,  the  Pannes  Pkt>- 
euratora  take  instruments  thereupon. 

Mr.  mnUm  Fletcher  further  alledges  for 
Ihe  nannel,  that  the  Kbel  is  not  refevant.  For 
1.  All  criminal  libels,  especially  suc^,  by  whbh 
Mens  lives,  fortunes,  iveputalion  and  posterity 
are  drawn  in  question,  ought  to  be  founded  on 
clear  and  positive  law  and  statute,  andthe  sub- 
aamptien  and  crimbfial  fhct  oueht  to  quadrate 
witli  the  laws  contained  in  the  proposition  ^ 
whereas  ihe  crimp  liMled  in  this  indictment, 
.  consisting  of  certain  sentences  and  expressions, 
lathered  up  five  yean  afiter  the  same  are  pre- 
tended to  have  been  spoken  in  a  transient  way, 
to  pemoM  wha  were  passfaig  by,  are'act  ftmnd- 
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minatlibete  ovgbttbbe  <4«8)rimdd]8(iktct,iuid' 
cspeeblljMappeikrs  frrnii  Dinfauderius,  'Fnat. 
Orim.  C^p.  80.  Naitt.  4.  ^h«re  Jm;  sa^,  Thit 

*  oaiD«s  libellfM  eiiminarios  oportet  esse  clatb- 

*  vlmhos,  and  that  tbfey  oagpUto  c^pv^m '  oninet 

*  oriminiB  perpetrati  qualitates.'  WhereiD  ahN» 
Bartoin«  aiid  other  lawiera  upon  thie  Lex  3. 
Di^.  deaccfttationibos,  do  agree  with  him.  And 
BeeiDg  the  specific  fonn  of  this  crime  consisfk 
in  words,  It  Is  necessary  th&tthe  same  should  be 
6xorest, '  nee  enim  accnsata,  euro  etistimatione 

*  aliense  jactuns,  et  discrimine  vagari.  l>ig.  dn 

*  rei  vind.'  And  by  such  a  i^ay  of  libelling  tht 
pannel  should  be  preindged  or  his  defences.; 
tbrif  the  words  which  ans  to  be  such  like, 
were  Kbelled,  he  would  make  it  appear  that 
they  are  not  words  to  the  same  purpose,  and 
that  they  cannot  import  the  .crime  of  trcasos, 
which  can  only  be  inferred  firom  dear  and  11- 
cjoid  expressions,  and  thereupon  he  would  ob- 
tain an  interlocutor  from  the  lords  of  justi- 
ciary as  io  the  relevancy ;  and  it  were  a  dan- 
ge*t>us  preparative,  should  points  be  remittted 
to  an  assize  s  And  If  this  should  bold,  then 
his  Majesty's  advocate  needed  not  to  li<i«l  any 
further  than  that  the  party  were  gnOty  cf 
ti^son  by  giving  counsel  to  rebels  In  general, 
which  were  most  dangerous  and  absurd. 

As  to  that  qualiflcaSon  of  the  libel,  that  tb^ 
defender  ought  to  haVe  apprehended  the  rebelt, 
conlbrm  to  144  act,  13  pari,  king  Jam.  vi,  the 
same  is  not  relevant  to  mfet*  the  conclusion  oil 
tlie  Kbel.  For  it  is  evident  that  the  act  of  par- 
Katnent  could  only  take  place  vrhen  the  country 
is  peaceable,  but  not  wiien  armies  are  in  th^ 
fields,  for  *  inter  arma  silent  leges,*  and  ft 
woqM  trot  be  expected  that  any  prrrate  gentle* 
man  should,  by  seizing  upon  the  rebelSi  expose 
himself  to  the  fiiry  ot  a  standing  army,  and 
*  qnoe  vis  excusat  a  cHminc,*  wxiich  coQttistt 
only  in  neg^figence  *  et  non  fkciendo.' 

It  Hkewise  alledged,  that  the  defender  oanndl 
be  called  in  question  from  the  crime  arising 
from  the  words  libelled,  in  respect  tbe  same  are 
libelled  to  be  prior  to  his  Majjesty^a  act  of  in- 
derant:y,  which  ought  to  be  mvii:lably  observ- 
ed :  For.  1.  Amnesties  and  acts  of  indemnity 
and  obKvion,  after  countries  have  been  univer- 
saHy  engaged  in  crimes,  do  become  the  Magna 
Charta  and  f\indamenta!  security  of  the  liegeiL 
as  to  their  Kves.  fortunes  and  posterity.  An4 
therefore  all  judges  ought  to  be  tender  thereof, 
and  rather  to  extend  nor  straiten  the  same  h^ 
their  decision  and  intepretatiou  thereo£ 

^.  ft  is  tbe  public  interest  of  the  king  and 
nation,  that  such  public  Indemnity  should  tak« 
full  efl^ct,  seehtfi^  the  same  bean  to  be  madft 
for  removing  an  fears  and  jealousies  of  the 
people,  whtcb  do  expose  them  to  commit  new 
crinoes,  and  the  least  violating  of,  or  impin^png 
upon  the  very  borders  of  such  indemuitiw, 
doth  again  open  a  way  ihr  new  t^ars  ami  jea- 
lousies, no  man  knowing  but  what  is.  another 
man*li  case  this  day,  may  be  his  to  morrow  ^ 
and  the  interpretation  or  such  indemnities  be^ 
ing  drawii  from  grounds  of  law,  the  people 
ciuiuotknavho>irfkr  they  maybe  otertiCked 
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from  naked  words  without  writ,  mikaa  there 
had  boeii  t  tong  eeiitexi^f  suniions  and  decla- 
■alioM,  wlmof  the  seope  and  design,  as 
wail  as  tbe  words  themselves,  were  dear  imd 
efidenC-:  Bat  fipeason  was  never  inferred  from 
transient  words  and  half  sentences,  which 
might  be  gathered  together  by  ignorant 
kearars,  who  cannot  take  op  the  import  and 
sense  of  a  diseourBC. 

3.  Ae  to  that  part  of  the  libel,  by  which  the 
wofdatlierein  mentioned  areconstruoted  to  be 
a  treasonable  counsel  and  advice  of  eoooun^s 
msDt  to  the  rcAiels  Io  go  back  ;  the  words  can- 
nst  bear  anv  such  eoastmction,  and  at  most 
dley  can  only  anooont  to  a  rash,  advised  and  a 
treasooebie  speech,  and  not  to  any  advice  that 
Aese  rebels  should  retnm, 
'  4.  Atbeit  the  words  eoiiM  be  sfrelehed  to  in- 
fer a  counsel  of  rebdiion,  yet  the  same  bdng 
^'eonaikum  nodum,  sine  instnietione,'  it  cannot 
impoit  an  acoesskm  to  r^ellion,  which  eau  only 
be  inferred  from  such  counsels  which  may  be 
useAil  fer  carrying  on  the  crime  ;  and  law  bath 
diilinguished  betwixt  an  exhortation  and  a 
eoo—el  to  commit  a  drime,  as  appeavs  fr^m  the 
ImI  paragraph  of  tbe  institutions  de  facto, 
Tke  w«cdsare,  <  certequi  nullam  opem  ad  ftir- 

*  tma  fadendnm  adHibuit,sed  tantum  consilium 

*  4ledit,  alque  horfatosest  ad  furtum  feciendum, 
*fion  tenetor  frirti.*  And  Vinnius  uoon  this 
Mragrafrfi  says  expressly,  that  *  simplex  tx»n- 

<  siliom  stneinstructione,  neminem  fuHkobltgat, 

*  i|aaotttrovi8  fUrtom  secutnm  sit'  And  III- 
friemm  in  lege  50  §  penult.  Dig.  de  frtrtis.  ex- 
plaining what  kmd  of  counsel  imports  an  ac- 
eeseion  to  a  crime,  hath  these  express  words. 

<  Oooflilium  dare  videtttr,.qtti  penuadet  et  rm- 
^  peOit,  atqite  instruit  conaiilo  ad  fhrtum  laci- 

*  endom.'  And  P^inian,  in  Leg.  SO,  XHg.  de 
Ms  qw  notentur  infemia,  says  expressly,,  that, 
^  is  ^  exhortatur,  mandatoris  opera  non  fun- 

*  gitor.'  And  this  is  the  opinion  of  Clanus, 
fn^.  fin.  quKst.  ac,  who  says  that  it  is  com- 
munts.  And  albeit  that  such  a  counsel  may  im- 
•ert  the  cifimeof  treab^n,  the  expression  itself 
feiiig  treasonable,  yet  it  cannot  infer  art  and 
^rt  of  the  crime  of  rebellion,  when  that 
comea  under  a  distinct  consideration  from  trea- 
Amable  speeches. 

5.  As  to  the  quaKBcsitions  of  art  and  part  in- 
ibrred  from  houodins^  out  and  ratihabition,  the 
esme  are  nc^ways  relevant,  and  such  qualifica- 
fiofis  can  /mhr  import  au  accession  to  private 
crimes,  which  are  conimitted  fer,  or  in  name 
•f  any  persoa,  v.  g.  in  revenge  of  a  vrrong 
ikme  to  him,  but  not  at  all  in  public  crimes, 
which  me  not  committed  in  contemplation  of 
the  party  who  bounds  out  ratihabites.  And 
ttierelhre  lawiers  are  generally  of  opinion,  that 
docb  homiding  out,  or  ratihabition,  does  onfy 
fttfce  place  tn  such  crimes  '  ubi  rertitur  in 
*^tere8se  piivatum,  velvindictum  privatum.' 
'  0.  The  libel  is  notrelerant  m  these  terms, 
tfMt  tbe  paobel  spoke  tbe  words  libelled,  or 
•Bine  such  Kke  words  to  that  purpoRr,  because, 
*iB  crimioibud  non  Hcet  ragari,''and  aR  cri- 
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theroby,  and  therefore  may  return  to  tbeir   debate,  rasoWea  only  to 
fornier    appreheosioDt  ;     tbe 


[MO 


consequences 
whereof  may  come  to  he  very  dangerous  for 
the  peace  and  quiet  of  the  kin^om.  And  it 
has  been  the  prudepce  and  poUcy  of  this  and 
all  other  nations,  tnat  when  crimes  did  abound 
and  spread  as  a  contagion,  indemnities  were 
granted  in  ample  terms/  and  most  punctually 
observed. 

..  3.  All  pardons  and  graces  of  tbeir  own  na- 
ture are  th?Ourable,  and  are  to  be  extended, 
and  crowns  are  preserved  by  mercy  as  well  as 
justice;  for,  j^  Solomon  says,  Prov. xx.  28. 

*  Mercy  and  truth  preserve  tbe  king,  and  his 
^  throne  is  upholden  hi(  mercy.'  And  it  is  the 
duty  of  the  judges,  inviolably  to  preserve  in  the 
minds  of  his  people,  a  liense  ot  his  majesty's 
jgobdnest;,  in  securing  to  them  these  universal 
and  public  pardons,  for  *  nulla  dote,  nuUo  ge- 

*  nere  virtutis  mor^itas  propius  accedit  ad  di- 
«  viniB  naturae  similitudinem,  quaifi  miserendo 

*  bumanse  imbecillitati,  ignoscendo  erroribos, 

*  et  injurias  obliviscendo.'  And  there  was  never 
uy  long  in  tbe  world  that  has  given  greater 
'demonstrations  of  private  bounty  and  clemency 
to  bis  subjects  than  his  sacred  fnsycsty,  and 
tnerefore  tne  indemnity  being  suited  to  his  ma- 
jesty's own  regal  temper  and  disposition,  it 
ought  not  to  be  straitened,  but  rather  enlarged, 
if  need  were,  by  a  rational  interpretation. 
'  4to.  His  m^jesty  hath  declared  his  enixa 
Tolantas,  that  the  JTores^d  indemnity  should  be 
interpreted  with  all  possible  latitude  and  favour, 
and  hath  commanded  his  judges  to  do  the. 
same  unon  no  less  certification,  than  the  high- 
est peril,  which  demonstrates,  how  serious  hi& 
majesty  hath  been,  that  all  the  imperfections  of 
bis  subjects  should  be  covered,  and  that  nothing 
tnight  remain  wbioh  might  give  them  the  least 
iealohsy  in  time  coming.  i  ^«:9uv«;&,  mc  iiauun, 

5to.  By  tbe  l8th  act,  7  Pari.  K.  Jam.  1,  it '  the  rebellion,  than  th< 
is  expressly  ordained,  <  That  no  man  interpret  i  advised,  hisjirudence, 
**  the  king's  statutes  otherwise  than  the  statutes    being  extraordinarily  | 

*  bear,  and  to  tbe  intent  and  eftect  they  were 

*  made  for,  and  as  the  maker  of  them  under* 
''stood,  and  whoso  does  in  the  contrary,  to  be 

*  punished  at  the  king's  will.'  And  this  act  of 
indemnitv  being  one  of  his  majesty's  statutes 
and  proclamations,  wherein  the  peace  and  se- 
curity of  the  kingdom  is  highlv  concerned,, 
the  sense  and  extent  thereof  ought  not  to  be 
wrested  and  inverted  contrary  to  his  majesty's 
meaning  and  tbe  propriety  of  tbe  words  ;  and 
his  majesty  having  expressly  indemnified  all 
treasonable  speeches  and  advicte  contrary  to 
the  laws,  under  which  general,  the  words  men- 
lioned  in  the  indictment  are  ^enuinly  and  na* 
turally  comprehended  ;  for  it  is  evident,  that 
the  general  notion  of  treasonable  discourse  doth 
•omprehend  the  same. 

,    KiMo's  Advocate's  Answers. 

His  Majesty's  Advocate  craves  leave  to  de- 
tlare,  that  he  is  veiy  much  astonished  to  hear, 
fliat,  by  our  law,  it  is  not  treason  to  hound  out 
i  to  rebellioB,  and  therafore,  to  shorten  the 


tour  points. 

1.  That  tbe  word*  spdce»  are  trcasoB. 

S.  That  the  convanuig  iir these  terms,  ii  aa 
interoummnninfir  with  notoor  and  opea  tni- 
tors,  whom  he  knew  to  be  such  irom  the  per- 
sons themselves. 

S.  That  these  words  are  relevantiy  libelled, 
quoad  time  and  plaoe,  and  there  b  no  plaoe  for 
alibi  here. 

4.  That  tbe  words  and  converse  beisji^  tret* 
jonable,  are  not  taken  off  by  the  act  of  inden* 
nity. 

As  to  the  first,  it  is  undeniable,  that,  to  ad- 
vise  people  to  rebeHion,  is,  by  the  law  of  all 
nations,  rebellion,  though  the  advice  eomirtid 
only  in  words,  as  all  advices  generally  do ;  tad 
though  there  be  no  particular  act  of  parlia- 
ment declaring  the  advising  to  k'ise  in  rdieUMNi 
to  be  treason,  yet  all  acts  of  parliament,  tbit 
declare  any  crime  to  be  punishable,  but  mocb 
more  punishable  by  treason,  do,  by  an  infidliUs 
and  necessary  oonseaueDoe,  declare  tbe  ad- 
vising that  cnme,  or  that  species  of  treason,  to 
be  punishable  as  the  crime  itself,  and  a  soeeiat 
law  were  needless ;  and  with  us  particalariy, 
art  and  part  of  treason  is  treason  by  statut^ 
and  counsel  and  to  advise,  is  the  bigfacit 
<juaUfication  of  art  and  part,  because  it<giv» 
life,  and  courage,  and  being  to  tbe  crime:  ner 
can  it  be  denied,  that  if  the  doctrine  of  Uw 
defence  were  sustained,  any.  man  nught  at 
present  go  up  and  down  the  whole  we^  and 
invite  and  bound  out  to  a  rebeUion,  and  who 
can  doubt  but  he  would  be  highly  guilty  of  the 
rebeUion,  who  did  thus  raise  a  ^rebellion?  And 
advice  certainly  is  far  more  dangerous  than 
action,  anch  so  should  be  more  punishable. 
Nor  can  it  be  denied,  but  if  their  words  be  trae, 
Cesnock,  the  pannd,  did  more  contribute  ta 
•  e  pitiful  creatures  he 
influence  and  interest 
greater  than  their  actions 
could  have  been.  ^  Likeas  it  is  as  undeniable, 
that,  by  the  Roman  law,  advice  to  oominit 
lese-majesty,  were  lese- majesty,  cujus  opera, 
consilio,  et  L.  1,  sect.  1,  d.  L.  Jul.  Mi^  and 
the  seventh  law  cited  doth  expressly  answer 
itself,  making' words  to  be  punished  for  trea- 
son,  *  si  tale  sit  delictum  quod  ex  icri|itoia 

*  legis  descendit,'  as  with  us  art  and  part,  er 
where  it  is  'ad  exemplum  legis  vindicandugr,' 
the  words  being  of  great  consequence,  and 
of  extraordinary  evil  example.  And  albeit^ 
that  law,  light  and  unadviwd  words,  proceed- 
ing from  petulance  and  extravagance,  which 
are  the  very  words  of  these  laws,  were  ordinsc 
rily  covered,  by  the  emperors,  wi&  contemfjt^ 
pity,  or  pardon ;  yet  *  ubi  locus  veniK,  «» 
'  semper  snbest  crimen,'  else  there  needed  no 

*  venia'  but  in  this  nation;  and  in  this  casetbete 
is  no  place  for  this  debate,  tor  the  speaker,  and 
the  advice,  and  the  design,  and  every  dream- 
stance  shew  that  these  words  are  mahaous, 
and  advised  words;  for  what  could  be  more 
advised,  than  seriously  to  give  advuse  to  poor 
people  whom  h»  knew  he  couM  inflneBie  m 
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mtueh  lh«y  oocdd  not  but  lay  deeply  to  heart, 
«ail  tbink  often  upon,  because  it  oom 


ooncerned 
them  all  tc^gether  ?'  And  so  tbej  woald  remem- 
ber one  aqi^eir,  and  becaose  it  was  to  be  the 
foandation  of  the  greatest  resolution  that  erer 
tb^  could  be  concerned  in.  As  to  the  gene- 
rality, Q^rjected  against,  of  some  such  wonb, 
bis  nu^jcsty's  advocate  crayes  leave  to  say,  that 
an  advice  was  never  in  more  explicite  and  spe- 
cific terms  libelled  ;  and  in  whatever  terms  an 
advice  be  given,  it  is  still  an  advice  to  rebel, 
and  so  art  and  (Ksrt  of  rebellion  ;  nor  seeks  he 
any  bititude  in  his  libelling  the  words,. further 
tfaanthat  he  said,  thev  should  have  officers,  or 
be^  or  some  expression  of  help  :  and  it  cannot 
be  denied,  but  it  one  man  should  say,  they 
would  gethetoy  or  another  that  they  should  lie 

»ed,  yet  all  these  are  the.  same  expressions, 
the  same  advice,  and  the  words  are  the 
nore  to  be  believed,  that  they  are  not  expressly 
the  same,  Mng  to  the  same  purpose,  and  as  to 
this  he  oppdnes  his  libel. 

And  as  to  the  second  point,  it  is  undeniable 
that  this  is  net  an  accidental  meeting  with  re- 
bels, but  it  is  an  interoommuning  with  them 
upon  the  rebellion,  and  upon  encouragements 
Jberais,  and  though  they  were  not  denounced, 
yti  he  knew  them  more  to  be  rebels,  than  be 
osald  hare  known  them  by  Uieir  denunciation ; 
ibr  they-  themselves  toM  him  they  had  come 
lirom  tlie  rebellion,  and  they  were  only  going 
borne  to  seek  dean  clothes,  which  was  an  ac- 
knowledgment that  they  were  yet  in  the  re- 
beUioii,  and  a  part  thereof:  and  this  is  iar 
stronger  than  Monkland's  case,  and  many 
elhefs,  who  have  be^  condemned  for  going  to 
seek  their  bairns,  or  their  horses ;  nor  do  the 
acts  of  parliament  requiring  denunciation  mili- 
tate in  this  case,  since  denudation  is  but  a 
legal,  and  supposed,  whereas  this  is  a  certain 
ai|d  pi)oper  knowledge. 

To  the  third  it  is  urged,  that  it  is  an  uncon- 
Irpverted  principle  in  our  law,  that  no  defence 
oontrary  to  the  libel  can  be  admitted,  for  that 
were  to  admit  a  formal  probation,  that  the  kiiu^ 
■ad  the  pursuer's  witnasnes  are  stitt  perjured. 
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OMDy  repeated  expressions,  all  tendm|^  to  the 
name  end,  *  inculcatione  et  geminatione  ver- 
*  borum  f  and  what  oonld  be  more  malicious 
timn.to  imbraid  them  for  leaving  a  rebellion, 
#ith  the  hateful  name  of  Runaways  ;  and  not 
anljT  advise  them  to  retarn  to  an  open  and  most 
flagitious  rebellion,  but  to  encourage  them 
wreto,  by  promising  them  help,  or  assistance, 
or  officers,  which  stew  a  rooted  and  malicious 
design  to  have  that  rebellion  prosper  f  Nor  are 
the  words  such  mysterious  expressions,  as  that 
every  country  feUow  could  not  but  necessarily 
understand,  being  fitted  designedly  for  their 
caracity,  nor  could  they  forget  them  as  loose 
and  scattered  words,  being  a  sage,  a  designed 
advice  from  a  man,  whose  parts,  piety  and  in- 
tecest  they  admired..  And  what  man  alive 
could  be  such  a  bniteasto  forget  the  most  re- 
markable thing  they  ever  heard,  upon  the 
most  vemarkaUe  opcasion,  and  upon  a  point 
wb0!ein  they  were  so  much  concerned,  and 


it  being  nndeniable,  that  if  the  klng*s  witneteet 
prove  that  Cesnock's  was  in  such  a  place'  at 
such  a  time,  spoke  such  words  to  such  meq  ; 
but  if  CesnocVs  witnesses  prove  that  Cesnock 
was  not  there,  certainly  eitder  of  the  two  wit- 
nesses must  be  guilty  of  peijury,  the  :iket  be* 
ing  clearly  libelled  to  have  been  expressly 
don^  and  therefore  our  law  has  justly  ab- 
horredr  as  well  as  rejected  such  defeaeasas 
are  contrary  to  the  libel,  and  as,  amongst  assay 
other  instances,  was  expressly  sodemjkd  in  fba 
case  of  Mr.  William  Somerwel,  and  in  the  casa 
of  M^Leod,  and  M^Niel  of  Bam,  in  which  case 
aUhi  of  five  miles  distanca  was  repsHsdt  and 
albeit  alihi  may  be  sometimes-admitted,  wheiw 
it  is  consistent  with  the  libel,  as  where  the 
deed  is  n<^  very  specificly  libelled^;  ysl  in  this 
cas^,  where  the  fact  is  specificly  and  dearly 
libelled  to  have  been  expressly  done,  and  that 
the  witnesses  knew  the  pannels,  and  that  thera 
is  no  impossibility  in  the  thing ;  as  for  instanoti 
if  Cesnock  should  have  proven  himsdf  to  hava 
been  for  six  months  both  by  sea,  and  after,  at 
London  or  Paris,  and  sliouM  have  proven  this 
by  witnesses,  beyond  all  exception,  the  jus^ 
tices  might,  eo  coia,  possibly  prefer  him  to  the 
probation  of  his  aUhi^  because  of  the  incon- 
sistency and  impoesibiUty  of  the  thing :  yet  it 
were  most  absurd^  and  of  very  irreparable  ooa- 
se^iuence,  to  admit  Cesnock  to  prove  an  a/t6t . 
of  half  a  mile,  and  by  his  own  firiends,  te<< 
nants  and  servants,  for  be  might,  in  few  mi- 
nutes, have  ^one  to  that  town  without  obsfr<> 
vation ;  and  is  it  not  much  more  equitable,  aa 
well  as  legal,  to  believe  three  witnesses,  who 
must  be  eternally  damned  for  no  advantage, 
and  living  in  a  country  to  which  it  will  be  im-^ 
possible  to  return,  if  the  thing  be  folse»  thaa 
the  laird*s  own  tenents  and  servants,  who,  be-' 
sides  the  general  kiudness,4u:e  of  one  sect,  that 
think  there  is  no  sin  to  bring  ofi*  their  own 
friends,  as  is  to  be  seen  in  very  palpable  in- 
stances ?  And  by  the  nature  of  our  assizes  of 
error,  it  is  clear,  that  our  law  believes,  that 
men  are  much  more  inclined  to  assoile  than  io 
condemn ;  nor  shall  ever  the  king  prove  the 
treason,  or  any  clanned  man  may  he  proved 
criminal,  if  this  kind  of  alibi  be  sustain^,  and 
for  this  cause  no  evidences  are  received  4uui 
sworn  against  the  king  in  £ngland. 

As  to  the  Act  of  Indemnity,  the  act  itself  is 
opponed,  wherein  the  whole  scope  -  will  shew, 
that  there  b  no  design  to  secure  by  it,  fanatic 
heritors  and  ministers,  but  only  the  poor  and 
deluded  multitude;  and  theremre  hi8.mi^esty 
does  expressly  except,  not  only  the  heritors  and 
ministers  who  have  been  in  the, rebellion :  But 

2do.  Such  as  were  contrivers  of  it.  And 
Stio.  Such  heritors  as  contribmed  thereto  by 
men  or  money ;  and  what  is  a  mora  clear  and 
express  contributing  to  a  rebellion  by  men^ 
than  to  advise  men  to  go  to  it,  and  to  eaoouraga 
them  to  go  to  it,  and  to  promise  them  assist- 
aoce  ?  And  the  laird  of  Cesnock's  countenanoa 
and  well- wishing  to  that  cause,  could  hava 
actually  contributed  more  than  a  little  heritor 
sen^iing  out  one  or  two  men,  and  yet  that  littHf 
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ImfIimp  wohM  have  been  gfuil^i  thoogti  eon- 
tribating:  fftr  te«8.  As  also,  acocmltn^  to  tfiia 
km  promke  aad  encotira^raent,  tbe  panitel  did 
•end,  or  at  least  otmnive  at  a  g^eat  many  of  his 
temuits  and  aervaots  ffoiD^  to  the  feMllioii, 
•ad,  aa  a  si|^  of  his  amcticm,  did  suffer  them 
peaeeaWy  to  Kre  npon  his  i^roitnd,  after  their 
reloni  from  the  rebellioii :  nor  is  his  majesty's 
advocate  resolved  to  detrnte  thh  reset,  as  be 
mi^ht,  to  he,  per  se,  the  crime  of  treason  and 

'  MMlkoB,  beuig^  resolved  here  oaly  lor  to  use  it 
•a  a&  high  a^ffravation  and  qnaK'fication  of  his 
hcvhigf  contrdMited  toward  thp  soecess  and  en- 
eoorai^emeKt  of  that  vebellion ;  fbr  Hkocrg^h  a 
BoUemsB  or  gentleman ,  who  lived  in  a  cotm- 
try  distant  frmn  his  temmls,  or  betog  among^ 
them,  meddled  a  fittfo  with  them,  migbt  pre^ 
ftnd  aoiHe  fkvonvahfe  eonstmction  for  his  ig- 
•oNuce^  oipcrsigfal,  H^  eonnitance;-  yet  Ces*- 
mmk  h^^W  promised  encoontgeraent,  and  be- 
mg  himflm;  and  ibr  many  years,  fbimdied  apmn 
tbe  principles  of  self-defence,  whereupon  Bbth- 
wel  hn§^  waa  built,  and  having'  gone  abngsf, 
in  tfie  TfBSt  ag«,  in  far  more  onen  and  danj^erbus 
opwMitioi>  to  the  king's  aotWity  than  Both- 
«!tt-hrid|g;e  was,  and  having  very  mtny  tenants 
amongst  whom  heeenversed  every  day,  being 
» diiSgeo*  and  knowing  man,  it  b  impossibhe 
iiMr  any  man  of  common  sense  to  ondlerstaDd 

/  how  assy  man  of  his  intelligenee  and  sense 
ctmld  not  bav«  been  most  watchful  over  (hem, 
an4liot  soBped,  having  so  nrach  interest  in 
these  tenants  and  servants,  whom  even  ^lly 
and  remote  stranffers  knew  to  have  been  fn  ^e 
tabellioB,  especialfy  seeing  so  notoHoas  a  omn 
ii'  Mr.  Brown,  who,  thonfffa  he  was  not  bis 
•ervsnt,  y^t  ib^aented  hia  bouse,  and  where- 
ver he  lived,  Cesnock  could  not  but  hear  that 
he  was  in  the  rebellion,  bein^  the  ken^speckled 
Binn  itt  il,  and  his  own  |M>rter,  being  born  with- 
in a  mile  of  bis  house,  in  his  own  land,  aind 
ootononsly  known  by  alt  bis  own  servanfii,  to 
liave^been  in  the  rebettion,  be  having  own^ 
imiversally,  without  reserve  or  secrecy,  txi  tbe 
whole  servants,  that  he  was  in  the  rebellion  ; 
nod  vet,  alter  he  had  kept  him  as  fong  as  he 
oonldi  agree  with  the  young  lady,  he  sent  him 
envy  with  a  eertiitoate  and  recommendation. 
All  whioh  beings  joined,  does  clear  that  that  be 
was  one  of  these  ringleading  contriving  he- 
ritcmr,  who  is  excepted  by  tbe  Act  of  Indem- 
nify, especiaHy  seeing,  writing  aAd  speaking  is 
not  af  alR»relhtive  lo  lebellion,  but  to  misrepre- 
seHtSng  judieatovies,  &e.  The  citations  ad- 
dofOMF  by  the  pannei's  prbeuratorB  are  not  an- 
emenif  beisause  his  ibajesty*%r  advocate  thinks 
them'  etiky  phices  common,  and  ilt  applied. 

The  Lerd»  eontiffna  this  criminal'  action  and 
Minse,  flid  all  ftmber  trial  ihetetn  till  t»- 
amwow*,  and*onhiin  ti^  ^nnel  to  be  canried 
hnaktO' prison,  and  tfie^witnesses  andassisers 
t»  attend,  ylk  pefaan  uad^  the  pain  offbur 
IMHdtad  metka* 

Attevheanng' of  those,  th«  CiMirt  adjourned 
fliihn moiTow,  w%6»  the PwiePli  Amoataa 
pi4e'«beirDa|Aa^ 
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Cjunock*s  L^wysbs  Dupues.  March  15, 1681. 

Mr.  Wtdter  Ftingk^  ftr  the  fMMotl,  iS  M 
the  l>tffeiitfe  f0oa^d^npon  the  dsrcndir'>(i/a>» 
when  thoprstendod  expressioaft  ti«Miil^{ei 
to  have  bees  spoken,  dnplies^  Tim  ihs  mk 
DeAnce  is  nsost  i^lovanty  and  is  as  iraff 
ehdod  bT  the  Replies ;  to  atttit  the Mtesk 
a  negation  6f  the  Lilie>,  yet  it  is  not^  f^nm^ 

*  taio,'  hut  is  *  nagatitat  G4«ercitaialscaettMi-> 
'  pore,  qnsft  matine  eadit  sah  seasa  iMii,* 
and  sadi  negatives  are  pevpetoalty  suMsM 
in  aU  erkniital  aotioasy  *  ad  fHknakm  imnm 

*  eentiaa^  rei,'  acoordiag  fty  the  aatiittsai 
opinio*  of  atttawytra  who  writauMatfat  nib* 
jeet of  erknea^  and iSh^  defenaa  tiat  Cmw* 
waaat  homo  in  hia  dwi^  boasa  all  thit  diy^ 
that  iha  ipaM<Ma.ifieiftiMediiithiomal  diMiti 
Oalstaan,  i»  so  cifaumsaiattaia  and  dreua* 
seribed  by  tfftia  and  ptasa^  as  that  il  isaMM 
rally  impessiMe  be  caald  hava  nMt  wifhdMi 
at  Galsloan-bridgetbai  saaae  day,  eieeft  da 
ahsmtl  of  '  bilocaiitf  corporfan^  vfme  mmk 
Aad  wh«Maa  it  is  pretended,  that  ihelMBei 
ia  never  sastainad,  bat  whave  Ih^  dtetase  4 
tha  place  is  aa^lr,  as  thai  it  waa  iaipoMbie  fbi 
parTjp*  coold  be  present : 

ItisdMdied,  that  tfaiapfalM«ai»neet^A 
lavant^  far  alheit  Iba  disianaa  of  afi^aait 
bat  half  a  mile,  or  tm\^  disfitter  iMiaa  hrikt 
samahaMSe,  yet  if  ia  a«really  Mi,  90  if  tbi 
distaacfrweveaa  handrad  mWet^^  sathAtwIdV* 
aver  be  ^a  distance,  if  it  be  tke^Ay  pmti  hr 
the  a^nnal,  by  fanaus  witnesiiee,  thal^  ba  Mi 
all  ibai  do^'  in  his  own  hanaa,  is  is  aa  aailfltff 
impoasible  he  could  have  be«if  atOdhtMa* 
bridge,  aaif  behad  been  itt  that  tvaei at  Psuift 
And  it  eatmet  be  coatrovaned,  bai  if  anMa^ 
were  eommitlsd  in  the  aeat  rooas^  ttd'Mi 
pesson  in  another  room  of  iShe  same  boiH 
shooid  be  aecased  fbr  it^  tba  del^mca  ef  sAK 
apooldbesasthiaed,  if^her  eouldaravaby  ^ 
nesses,  that  he  went  not  out  of  hia  dkaitiMM 
all  that  day  when tfMmdrdar  lasii  ecaiaaiiHi, 
the  witniMsea  being  present  wiifr  Umpsll  |lit 
time ;  and  aa  tM  ^^ettoe  is  otfooeillbpihy 
vetavaat,  so  it  cannot  1^  praaamaa  batf  i»  Kt 
itHMt'trae,  it  btfiag  well-kna'jnf*tAbf  CestfMkil 
a  meet  eirenmspect  perac^s  and  hath'  oM^ 
stanlty,  apoa  ail  occa^ona,  .declared  li^  ^ 
horrence  af  all  rebeflie^a  couvsiai,  and  blA 
abvaysy  at  the  bar,  declared  beihra  Ahaighy 
Oad,  upon  his  solemn  oa«h,  that  be  um 
spoke  these  wofdd,  nor  aify  treanniMa  ^f^^ 
to  that  purpeac,  direddy  or  itidiroclly,  m  tbaie 
nor  any  ofhev  aersona ;  and  if  ha  were  of  flttk 
wicked^  pvinoipietf,  it  is  notratiMal  t»  hMii)^ 
tiftat  he  would  dhmwid  thea:i  apon  sosowi 
attdsaamd  a»oath,.batthaff  ha  weald  ladkt 
satisfy  hiaiaelf  with  a  baie  denial ;  ^mp^f^ 
whaft  he  knows  hW  amh  caaaat  ahiMi^elW 
and  consequently  theref  VMs  a#raif  iMifr 
raason,  iii>aay  easa,  ht'  m^llMmgtitmt^ 
of.a/t>v,  than  in  tfUi  aase^  and  fia  a<i|ii*g 
advocate  aught  ta'coftdaseoBd  upo*  thd  pMj 
dsr  tint  tha^altotadwatfdtt'iMna  sp^h^  ' 
la'>»irwbcaigpoidt»at  drtTjpilliiiiMyftifi 
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the  exception,  viz.  Such  heritors  are  only  te 
be  understood  who  have  contributed  hy  lenee 
of  men  or  money ;  which  words  are  not  insert 
alternative,  but  copulative,  and  as  an  explana- 
tion .of  the  urord  contriver. 

4to.    If  reasonable  expressions  lelatinff  ti» 
the  late  rebellion  be  so  interpret,  as  to  infer  a 
contrivance  thereof,  then  the  J)enefitof  the  in- 
demnity\  fs  to  all  heritors  and  ministers,  will 
be  frustrate  in  every  case,  just  as  if  the  excep- 
tion had  b^n  absolute  and  simple  without  any 
qualifications :  for  it  is  certain,  that  in  aU  house 
and  field -conventicles,  the  ministers  did  not 
only  preach  in  downright  terms,  and  maintain- 
ed and  defended  the  horrid  principles  of  rebel* 
lion  against  his  sacred  majesty  and  his  govern- 
ment, botalso,  in  direct  terms,  encouraged  and 
incited  the  people  to  rise  in  open  arms,  and  the 
rebellion  did  immediately  follow :  and  yet  tlw 
lords  of  justiciary  have  never  denied  the  be- 
nefit-of  tlie  indemnity  to  any  such  ministers,  or 
heritors  present  at  suoh  conventicles;  so  that 
it  appears  evidently  that  treasonable  preachings 
ana  discourses,  albeit  previous  to  the  rebeUioo, 
never  have  been  interpret  to  infer  the  contri* 
.  vance  mentioneil  in  the  exceptions,  and  far  lea* 
can  the  same  be  inferred  from  treasonable  ex« 
pressions,  emitted  after  the  contriving  <and  ao* 
tual  raisinff  of  the  rebellion.     And  if  such  ex- 
pressions should  be  Wretched  to  infer  a  con* 
trivance,  it  is  impossible  to  suppose  a  case 
where  an  heritor  or  minister  is  guilty  of  trai- 
torous speeches  relating  to  the  late  rebellioa, 
but  he  may  still  be  brought  under  the  compass 
of  that  exception,  and  be  debarred  from  the 
benefit  of  the  indemnity,  because  it  may  be  al- 
ways pretended,  that  such  expressions  and 
treasonable  speeches,  if  previous  to  the  rebel- 
lion, did  encourage  the  people  to  rise  in  arms, 
and  if  subsequent  to  the  rebellion,  that  thejr 
encourai^d  the  people  to  continue,  and  infer 
a  ratihabition ;  so  that,  by  these  pretences,  the 
exception  is  as  large  as  the  rule,  and  tbe  indem- 
nity will  prove  a  snare  to  all  heritors  and  mi- 
nisiers  who  had  just  reason,  by  the  general 
clause  of  the  indemnity,  and  the  express  words* 
to  look  upon  themselves  as  thereby  secured  from 
the  guilt  of  all  treasonable  speeches,  spoken, 
written,  printed,  published,  or  *,  and  of 

all  counsel  and  advice  contrary  to  the  laws, 
unless  a  clear  contrivance  of  the  rebeliion  by 
contriving  with  the  riueleaders  in  raising  there- 
of, and  contributing  thereto  by  levied  of  mea 
or  money,  were  made  out  against  them,  wl^ich 
is  not,  nor  cannot  be  pretended  against  the 
pannel. 

As  by  the  common  laws  of  all  nations,  all  in- 
demnities and  acts  of  oblivion  must  be  favour- 
able, and  largely,  interpret  and  extended,  and 
not  merely  limited  in  prejudice  of  the  persons 
who  claim  the  benefit  thereof,  so,  by  tbe  indem- 
nitji  itself,  all  his  saore<l  majesty's  judges  are 
expressly  commanded  to  interpret  the  same 
with  all  possible  latitude  and  favour,  as  they  ^ 
will  be  answerable  u[)on  their  highest  peri) ; 


Par,d,Qiiaest.  108,  Num.  35,  that  when  tbe 
defence  q£  alibi  is  proponed,  the  express  day, 
when  the  crime  was  committed,  must  be  ex- 
prest ;  and  he  asserts  this  as  the  common  opi- 
nion, *  aqua neqnaquam  est  recedendum,'  and 
eites  many  of  the  famous  lawiers«  as  Bassius, 
Clams,  Jason  and  Mascardus. 
A«  to  the  Replies  against  the  Defence  found- 
^  ed  upon  the  act  of  indenmity,  it  is  duplied, 
that  the  defence  is  unanswmblv  clear:  for 
Imo,  it  cannot  be  controverted,  but  that  the 
pretended  expressions,  mentioned  in  the  libel, 
are  comprehended  in  clear  and  express  terms 
under  the  general  clause  of  the  act  of  indem- 
nity, whereby  in  express  words,  all  persons  are 
inoemnified,  who  havespoken,  written,  printed, 
^ablished  and  dispecsed  any  traiteroussneeches, 
or  have  advised  any  thing  contrary  to  tne^laws, 
which  dause  is  so  clear  and  comprehensive. 
that  it  is  impossible  to  suppose  any  case  where 
treason  had  been  committed,  either  by  transient 
speeches,  or  even  by  a  tract  of  discourse,  or  by 
treasonable  council  oradvice,butthe  same  will 
fall  under  the  said  general  clause,  and  be  there- 
by indemnified. 

Sdo.  The  exception,  in  the  said  act  of  in- 
ilemnity,  of  all  snch.  heritors  or  ministers,  who 
have  been  in  the  late  rebellion,  or  were  con- 
^vers  thereof,  and  finch  heritors  as  have  con- 
tributed thereto  any  levies  of  men  or  money, 
osn  never  be  stretched  to  deprive  Qosnock  of 
the  benefit  of  the  indemhity  ;  because,  albeit 
the  expressions  libelled  were  true,  as  they  are 
not,  it  IS  impossible  th^t  they  can  ever  infer  the 
Several  cases  whereupon  the  exception  is 
feonded;  for  it  is  neither  libelled,  nor  can  it 
be  pretended,  that  Cesnock,  was  actually  in 
tbe  late  rebellion,  nor  yet  that  he  contributed 
thereto  by  the  levies  ot  men  or  money,  but  on 
tbe  contrary  he  concurred,  to  the  utmost  of  his 
power,  to  suppress  the  same,  and  did  alwaj^s 
declare  his  abhorrence  thereof,  and  kept  his 
horses  and  arms  from  being  taken  by  tne  re- 
bels.   And  as  to  tbe  other  case  of  toe  excep- 


tion, whereby  contrivers  are  excepted,  it  is  not 
possible,  with  an^  propriety  of  words,  to  infer 
from  the  expressions  in  the  libel,  that  Cesnock 
was  a  contriver  of  the  rebellion,  because  the 
true  and  proper  sense  aud  meaning  of  contri- 
rers,  is  only  where  a  person  hatb  consulted  and 
combined  with  the  ringleaders  to  raise  the  re- 
bellion, and  hath  laid  down  methods  for  that 
effect,  which  cannot  in  the  least  be  inferred 
from  the  wdkis  of  the  libel,  seeing,  the  rebel- 
lion was  contrived,  formed,  and  had  proceeded 
to  a  great  height,  before  the  pretended  expres- 
sioos  were  emitted.;  'and  therefore,  by  a  neces- 
sary and  clear  consequence,  can  never  be  iin- 
derstood  to  have  been  contrived  by  these  pre- 
tended subsequent  expressions,  which  could 
never  be  the  cause  or  occasion  of  that  w  hich 
bad  formerly  tidcen  effect,  and  had  been  so 
hx  consulted  and  contrived,  as  to  break  out  to 
an  open  rebellion  before  the  pretended  expres- 


Stio.  What  is  understood'  by  contrivers,  is 
dearly  explsined  in  ths  subsequent  words,  of 


3P 


*  This  blank  is  in  the  Record. 
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'  and  such  dames  are  usual  in  all  his  majest^^'s 
faidemnities  and  acts  of  ohli?ion,  as  may  appear 
by  the  indemnity  after  bis  migesty's  restaura- 
tiOB;  whereby  it  is  expre^flAy  ordained,  that 
every  clause  and  word  thereof  be  understood  in 
the  most  ik?ourable  sense  the  expression  can 
bear ;  and  consequently  the  pannd  may  justly 
expect,  that  the  lords  of  justiciary  will  allow 
bim  the  benefit  of  bis  majesty's  gracious  par-* 
don,  will  not  suffer  the  general  word  in  the 
Moeption  of  contriTers,  to  be  inferred  ftom  the 
pretended  expressions  mentioned  in  the  libel, 
Upon  nice  and  empty  debates  and  stretches, 
eontrary  to  the  true  meaning,  import  and  de- 
sign of  the  said  indemaity. 
-  0to.  Whereas  it  is  pretended,  that  the  esrcep* 
tkm  does  comprehend  all  heritors  who  have 
beeu  actually  in  the  rebellion,  so  it  may  com- 
prehend aU  such  heritors  who  are  not  art  and 
pait  of  the  rebeTlion,  or  are  accessory  thereto. 

It  is  answerei],  that  the  alledgance  eu^ht  to 
be  refielled,  because  the  exception  can  only  be 
voderstood  acconlin^  to  the  express  terms  and 
qualiffications  thereof,  m.  That  such  heritors 
are  only  debarred  who  have  been  Ib  the  late 
leMhon,  or  were  contriTers  thereof,  by  con- 
Mmting  thereto,  of  levying  of  men  or  money, 
and  art  and  part,  or  any  accession  to  tlie  te- 
baUion,  otherwise  than  according  to  these  ex- 
Biess  salifications,  can  never  be  understood  to 
iMtva  been  intended  or  mcaned  by  the  excep- 
tion ;  -for  then  the  exception  had  run  in  these 
•xprsas  terms,  viz^  that  all  heritors  or  ndnisters 
riiould  be  excepted  who  were  in  the  late  rebel- 
Hon,  or  art  and  part  thereof,  or  accessory  there- 
to $  and  the  exception  not  being  so  conceived, 
n  oo^t  not  to  be  extended  beyond  the  precise 
qualifi^tions  of  accesBion  therein  expr^,  es* 
pcciall^  seeing  bis  ttocted  majesty  commands 
all  his  judges  to  expone  this  indemnity  with  all 
possible  latitude  aud  favour,  as  they  will  be 
answerable  upon  their  highest  peril :  and  to 
atretch  and  extend  the  exception  to  all  the  va- 
rious eases  of  accession,  or  art  and  part,  would 
be  80  far  from  interpreting  the  same  with  lati» 
fade  and  favour,  that,  upon  the  contrary,  the 
interpretation  would  be  rather  rigorous  and 
without  any  fevour,  and  the  -exceptiem  would  be 
as  large  as  the  rule,  so  that  the  indemnity 

/  abould  import  nothing  as  to  heritors  in  the  case 
Of  treasonable  speeches,  albeit  all  persons, 
without  any  distinctiort,  are  indemnified  for 
apeaking,  writing,  printing,  publishing,  or  dis- 
persing any  iraiterous  speecnes,  and  even  for 
giving  eounsel  and  advice  in  any  thing  contrary 
to  the  laws,  which  were  to  frustrate  one  of  tfaie 
greatest  ends  of  the  indemnity. 

As  to  the  additionai  libel,  it  is  further  alledg- 
4d,  That  the  same  cannot  be  sustained,  either 
dmple  or  as  an  aggravation,  because  there  is 
neither  year,  month,  nor  day  condescended 

rD,  in  which  the  crimes  libeued  are  aUMg^ 
to  have  been  committed,  and  the  year, 
^  sud  month,  and  day  are  essential  in  all  criminal 
Hbehi. 

fifir  John  Zawder  for  the  pannel  replies  fur- 
IbfTj  Thifc  the  idefenees  itand  ndevant,  nqf- 


IL  mL-^Froceefings  agakul         [918 

withstanding  of  bis  msjesty^ -advocated  tn- 
swer.  And  quoad  the  f&rsC^  that  the  words 
alledged  uttered  by  &e  pannel,  are  not  naked 
treasonable  expressions,  but  are  art  and  part  sf 
treason,  and  nfnst  be  presuAied  to  have  been 
malicious  and  advised  speeches.  For  imo. 
This  were  to  confound  the  limits  of  two  distioct 
species  of  the  crime  of  P«rduellion,  words  hav- 
ing for  their  form  and  essence  nudi^  verhonm 
emistionem,  which  are  liable  to  mistake,  espedal- 
^y  by  persons  of  no  breeding  or  quality,  who  cm 
civc  no  reminiscence  after  five  years  tim^  un- 
less the  V  had  taken  notice  of  it  instantly,  and 
redacted  it  unto  writing  ;  and  lawyers  make  a 
very  great  difference  between  words,  that  of 
tbetr  own  nature  tend  to  the  commission  of  s 
crime,  and  such  ss  <non  causam,  sed  occa- 

<  sionem  tantum  preebeut  deltnquendi,*  of  which 
Anton-.  Matth,  upon  his  title  de  Isssa  Maj.  page 
d24,  gives  a  very  remarkable  instance  out  of 
Fannacius,  of  a  choleric  captain  in  the  marck 
of  the*  army ;  because  their  pay  was  not  punc- 
tually paid^  be  broke  forth  into  this  semtion 
expression,  <  It  is  a  wonder  that  tfie  soUiertmn- 
'  tiny  not;'  which  being  handed  down  amongst 
the  companies,  a  sedition  immediately  arises  in 
the  camp ;  and  yet  the  hiwyers  determine,  that 
he  is  not  <  perduellionis  reus,  uuia  non  tam 
*  causam  quam  occasionein  seoitioni  deditft 
^judicandusesL' 

As  to  that  part  of  his  majestyli  advocated 
answer  on  the  126  Act,  U  par),  mg  Jsmes6; 
that  he  needs  not  in  this  case  say,  that  the  par« 
ties  with  whom  Cesnook  is  alledged  to  havt 
had  the  conference,  wo^  denounc^  rebels  it 
the  head  burgh  of  the  shire  where  they  dwell^ 
because  be  had  a  moi*e  certain  ground  of  kQOW< 
ledge  out  of  tlleir  own  mouth,  than  any  sack 
denihiciation  could^  have  given  bim. 

It  is  duplied,  That  their  saying  they  caznt 
from  Tolcross-park,  could  not  put  bim  m  malt 
fidt  to  look  upon  them  as  rebels,  because  tbej 
might  have  been  there  by  restraint,  or  other 
excimable  occasion,  or  might  have  come  away 
in  obedience  to  bis  majesty  *s  prodamanos, 
commanding  all  these  rebds  to  lay  down  their 
arms. 

Sdo.  Where  the  law  has  &ted  upon  a  solem- 
nity, such  as  denunciation  at  the  market- cios^ 
and  private  knowledge  does  not  supply  the  want 
thereof,  as  we  see  in  the  case  or  mdmatioDi^ 
of  assignations,  and  many  oUiers,  seeing  *  id 

<  tantum  scimus  quod  dejure  scimns.* 

As  to  the  third  alledgance  made  agauist  iht 
defisnce  tA  alibi,  That  it  is  contrary  to  the  Ubel, 
and  that  the  defence  condescended  upon,  it  M 
inconsiderable,  that  it  does  not  elhle  the  fibel. 

It  is  answered.  That  m  many  cases  ddeaotf 
contrary  to  the  libel,  are  both  admitted  and 
sustained.  As  for  instance,  where  one  is  pur- 
sued iuperhomicidiopr^nnedUatio^  and  he  founds 
his  defence  upon  tiie  late  act  of  partianwti^ 
1661,  anent  casual  homicide  and  slaughterm 
self-defence,  yet  by  that  all  the  laws  in  the 
christian  worid  is  atlowed  to  be  received.      , 

«do.  There  is  a  propositio  etenut  'oenifd^ 
TbitCaBiDckins&ibtB  vmt^tnm^^ 
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ter,  wbeiM  Cmwlbrd  tad  In^im  pi»od  \j 
imm  Wclgeof  GaUtottn,  aod  vbich  consequence 
k  80  deeply  rooted  in  nature,  tlial  no  rbetorie 
«r  fNwirictioQ  can  yeiswade  us  of  the  eontr^ry  : 
4»d  this  demoMtrntuHi  is  oonfirmed  by  no 
lew  testimony  tban  that  of  an  nng^,  who  tells 
tbe  disciples  that  Christ  w^  risen,  ergoy  be  was 
net  in  the  fra^e,  and  yet  be  was  at  no  great 
distance  ;  and  in  these  cases,  *  majus  et  minus 

*  1MNI  vatiaot  specie,'  and  it  is  as  inialliUj^  true, 
that  Cesnoofc,  if  be  was  all  that  day  in  his  own 
boiife,  was  not  at  Galstonn  no  more  than  be 
vaa  at  Paris. 

It  is  further  added  and  ar^ed  in  behalf  of 
what  is  ab«ady  alledged  in  the  act  of  indem- 
paty^  that  such  acts  by  tbe  inriolable  laws  of  all 
nations,  ha?e  been  esteemed  sacred  and  invio- 
lable, '  nonmbvenda,  noa  tangenda,'  without  a 
oorsa,  and  tbe  loosing  or  questioning  such  se- 
curities g^Yee  a  fatal  blow ;  as  if  Caligula  bad 
got  bis  wish,  of  whom  Suetonius  in  ^us  ?ita, 
tells.  That  he  wished  the  whole  people  of 
Borne  bad  but  one  head  and  one  neck,  that  with 
one  stroke  he  might  strike  it  off:  and  many 
tbousands  of  his  m^ty's  loyal  deserving  sub- 
jects, both  in  southern  and  western  shires, 
would  be  in  that  case,  if  this  act  shall  not  be 
^uod  to  dWend ;  and  it  were  a  strange  analogy 
of  tbe  law,  that  tbe  rebellious  and  seditious  field 
preaphiogs  of  these  demagogues  shall  be  com- 
prehend^ within  this  act^  and  a  few  transient 
pot  up,  and  iiM^faerent  words  aUedged  against 
tbe  pannel,  shall  not  be  indemnified.  Sb  fi>r 
example,  it  was  leported  that  from  the  S9  of 
Jofibiia,  verse  S£,  the  God  of  Gods  knows,  and 
Israel  shall  know,  that  if  we  be  in  rebellion  this 
^v,  Qod  will  not  j»ve4is.  Tliese  firebrands 
din  assure  the  people,  that  every  hair  of  their 
bead  sboold  be  a  man,  the  grass  of  tbe  field 
skouU  figbt  for  them,  and  £at  they  behoved 
to  come  forth  and  belp  tbe  Lord  against  th^ 
ougfaty  oppressors ;  and  yet  these,  which  can 
admit  of  no  probation,  are  certainly  ^lardpoed. 
And  whereas  it  is  pretended,  that  Cesnock  falls 
within  the  compass  of  the  exception,  as  a  con- 
triver and  oontriouter  of  levying  men  or  money. 
It  is  answered,  that  the  words,  except  they  be 
toctniredy  can  admit  of  no  sudi  sense,  '  et  pro- 
'  pria  verborum  sigaificattone  standnm  est,  nisi 

*  ude  absuidqs  resuHel  iseniPs  •*  and  there  is 
moi^b  more  reason  here,  where  the  indemnify- 
ing partie  ordained  to  be  e:iplained  with  all 
favour.  EraOy  a  contrario  sensu,  the  exoep- 
tiooe  diminatb  and  lessen  this  indemnity,  ought 
to  be  taken  in  ttw strict  an4  precise  signification, 
without  extension  or  amplification ;  and  it  is, 

'  known,  without  consulting  criticks,  that  con- 
triving imports  an  antecedent  accession,  which 
ooiUd  not  take  place  here,  it  being  acknow- 
ledged by  the  libel,  that  the  rebellion  was  form- 
ed m  being  before  this  accidental  rencounter, 
ep  thai  1m  is  oertainly  within  tbe  terms  of 
1^  miyesty's  indemnity,  and  craves  fals  ma; 
jesly's  advocate's  concourse  for  maintenanee. 
thereof. 
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fSir  George  Lockiiart^s  Triplies  to  Cesnock^a 
Advocates. 

Sir  Gwrgg  Lockhart  for  the  pursuer,  does 
insist  upon  that  point  of  the  libel,  that  the  pan- 
nel/id  intercommune  and  oenVbrse  with  tbe 
persons  condescended  upon  and  libelled,  wfao 
had  been,  and  still  wesa  to  be  considered  as  in 
the  state  of  rebellion.  And  as  to  tbe  ol^ection, 
tliat  they  were  not  denounced  at  the  market- 
cross  of  the  head  burgh  of  the  shire  of  dift 
same,  is  moat  irrdevaat,  because,  albeit  after  a 
rebellion  is  sopite  and  extinguished,  and  that 
persons  who  bad  been  ettgi^;edm  tbe  same,, 
did  publicly  converse,  and  go  up  and  down,  the 
act  of  parliament  mentioned  in  tne  defence,  may 
take  place  by  denunciation  at  the  market-cross, 
to  proceed  to  put  persons  in  mala  fide ;  yet  it  is 
lU>surd  and  contrary  to  all  law  and  reason,  that 
the  said  act  of  parliament  requires  any  such 
solemnity,  as  to  persons  engaged  in.  an  actual 
stato  of  reb^on,it  being  strange  to  suppose  or 
imi^e,  that  bis  nujesty's  sulgects  might 
^converse  with  rehells  actuuly  engaged  in  amis, 
or  that  it»  were  a  possible  case  to  use  tbe  solem- 
nities of  denunciations  at  a  market-cross  against 
a  coneonrae  and  combination  of  execrabfe  re« 
bells,  before  ihey  were  dissipated,  or  the  rebel- . 
lion  extioffuished. 

fido.  The  pursuer  dqes  also  msist  upon  th« 
libel,  as  founded  upon  the  words  and  express 
sions  condescendiKl  upon,  as  being  treasonaUn 
in  tbe  highest  degree,  and  a  downright  aooes- 
sion  to  the  rebeltion,  it  being  certain  by  tbe 
common  principles  of  all  law,  tbnt  <  "MmAiM 
'  vel  consttlens  delictum,  tenetnr  ad  pmnam  or- 
'  dicariam  delicti,'  as  being  the  spring,  rise,  and 
source  of  tbe  same ;  and  the  words  libelled,  d* 
dicectly  import  a  eounsd  and  advice  to  the 
persons  coodcseended  upon,  to  rttnm  to  tbn 
rebels,  and  tbe  reasons  and  motives  conde* 
scended  upon,  that  they  would  not  want  help 
or  officers,  were  equally  treason.  And  as  ea 
the  obiection  made,  that  ii  was  nudum  ammlium^ 
and  there  was  no  instructioov  and  albeit  tbe 
words  should  import  tbe  crime  of  treason,  yet 
net  an  aocessibn  to  the  rebeliion. 

It  is  answenid.  The  words  and  expresnone 
libelled,  are  a  clear,  evident  and  plain  advioe; 
that  are  not  eepaUe  of  any  benign  sense  or  in- 
terpretation :  And  the  pursuers  do  not  under* 
stand  what  is  meant  by  mstructiou ;  for  ^er* 
was  no  necessity  to  condescend  upon  tbe  par- 
ticular way  and  method,  bow  thev  were  to  re- 
turn and  serve  in  the  rebellion:  Bat  the  words 
contain  moi«  than  the  Jaw  requires:  for  th^ 
not  only  contain  a  counsel  and  advice,  bnt  con- 
descend upon  motives  and  reasons,  which  are 
the  hi^h^  and  most  rational  instruetions  for 
enfercmg  of  counsel,  not  only  from  tbe  autbo-< 
rity  and  influence  of  the  person  giver,  in  express* 
ing  his  dislike  with  their  eoming  from  the  re- 
bels, but  also  containing  a  motive  and  reason  of 
their  encouragement,  that  they  wonld  not  want 
help,  or  beeupplied  with  officers. 

And  as  to  tbe  pretence  that  the  words  are 
iieasonahle,  yet  they  import  no  Bcae»ion  to 
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the  rebellion.  It  is  answered,  That  all  ooun- 
sels  and  advices  import  and  assume  the  nature, 
of  that  crime  to  which  the  counsel  and  advice 
is  given.  As  Ibr  exampje,  a  counsel  and  advice 
to  commit  murder,  is  an  accession  to  murder, 
aind  just  so  in  the  crime  of  thel^,  and  all  o|her 
crimes,  and  a  counsel  and  advice  to  joyn  with, 
or  return  to  rebels,  is  directly  an  accession  to 
the  rebellion,  the  action  itself,  and  the  counsel 
to  which  it  relates,  being  in  all  cases  one  and 
the  same  crime. 

And  as  to  that  objection  against  the  relevancy 
of  the  libel,  that  the  \%drd6  condescended  upon 
bear  that  expression,  or  such  like,  and  that 

*  non  licet  vagari  in  oriminalibus.' 

It  is  answered  :  The  objection  is  (rivoloos, 
and  the  Ubel  being  special  as  to  the  words,  there 
is  no  generality  or  uncertainty  as  tothi^t  clause, 
or  Huch  like,  because  it  cannot  admit  uf  any 
variation  which  is  material,  or  can  alter  the 
^ sense  or  import  of  the  words  libelled;  and 
whatever  defences  ean  be  competent  to  the 
panoel  for  taking  off  the  words  libelled,  will  no 
Jess  militate  against  any  words  or  expressions 
which  are  equivalent ;  and  it  is  a  rare  conceit 
to  imagine,  that  if  the  witnesses  to  be  adduced 
to  prove  the  libel,  should  vary  in  expressions 
,  not  materia  that  therefore  the  hbel  were  not 
relevant,  or  were  not  proven. 

As  to  that  anedgance,  that  the  pannel  was 
4ilibif  and  was  in  his  own  house  at  Cesnock  at 
the  tine,  when  the  witnesses  can  be  able  to 
prove  the  words  libelled,  and  that  the  pursuer 
ought  to  condescend  upon  the  day,  to  the  effect 
the^defence  of  alibi  may  b^  competent. 

It  is  answered,  1.  That  this  objection  is  con- 
trary to  law,  and  there  cannot  be  a  more  dan- 
gerous preparative  to  his  majesty's  interest, 
and  whereupon  the  greatest  of  criminals  and 
malefactors  might  escape;  For  1.  both  the 
common  law,  and  the  laws  of  this  kingdom, 
«nd  the  inviolable  practick  of  the  court  in  cri- 
minal libels,  there  needs  no  more  condescend- 
ence than  the  year  and  month,  and  as  to  which 
the  law  is  clear  and  positive,  in  that  title  where 
the  same  i&'Cxprqfesso  under  consideration,  viz. 

*  Digest  4fe  accus.  et  inscript.  Ley.  S.'  where 
tne  words  are,  *  libelloriim  inscnptionis  con- 

*  oeptio  talis  est.    Lucius  professus  est 

*  se  nieminisse.  Leg.  Jul.  de  Adnlt.  ream  de- 
'  ferri  quud  dicat  earn  cum  Gavio  Sevio  in  ci- 

*  vitate  ilia,  domo  illius,  mense  illo,  consulibus 

*  ilhs,  (Sec' and  again,  *  neque  autem  diem  neque 

*  horam  invitus  comprsehendit.' 

S.  It  is  the  common  opinion  of  all  lawiers, 
particularly    Gomes,  in  that  Title  '  qualiier 

*  formetur  accui»atio,'  where  he  states  the  ques- 
tion, and  does  positively  resolve  in  these  words, 

*  Si  vero  factum  ant  delictum  omni  tempoire  est 

*  ponibile'  <  dies  et  hora  commissi  cri- 

*  minis  non  debet  poni  nee  inseri  in  Ubello,  nee 

*  probare,  quia  per  hoc  nimis  coarctaretar  ac- 

*  cusator,  et  tenderet  in  grave  damnum  reipub- 

*  licoe.'  And  again  he  says  in  the  same  place 
in  express  woras,  *  imo  quod  aocUsator,  etiam 
^monitus  et  reqnisitns  ab  adversario,  non  tene- 
f  tur  ponera  diem,  nee  horam  oommiasi  crimi- 
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I  *  nis.  Bee  index  possitettm  ad  hoc  compcllere;* 
!  and  of  the  same  opinion  is  Jnlins  Claioi, 
Quffist.  13,  Num.  13,  Farin  andot|ierB. 

3.  How  is  it  possible  it  can  be  otberwisef 
for  suppose  that  the  witnesses  to  be  adduced  by 
the  pursuer  shall  prove  positively  the  crime, 
and  the  person  who  commits  the  same,  and  the 
circumstances  in  which  it  was  committed,  eaa 
there  be  no  contrary  probation  allowed,  either 
directly,  or  by  inference,  to  take  off  the  fbie^ 
«»f  that  probation  P  which  were  just  to  allow 
witnesses  to  depone  *  contra  dictum  testion:* 
But  as  the  fjoint  is  clear  in  the  general,  so  thert 
is  no  necessitv  to  enlarge  upon  this  debate,  as 
to  this  special  case,  in  regard  tl^e  aliH  conde- 
scended upon,  viz.  that  the  pannel  was  at  his 
house  in  the  town  of  Galstoun,  abont  half  a 
mile  distant  from  the  place  condescended, apon 
and  libelled,  hy  no  law  was  ever  admitted, 
either  *  in  judicio  ctvili  aot  criminah ;'  and  the 
reason  is  clear  and  undeniable^  in  respect  it  is 
possible  in  such  a  circumstantiate  alibi,  that 
the  pannel  might  have  been  guilty  of  the  wordi 
libelled,  and  mii^ht  have  had  opportunity  of 
meeting  with  the  witnesses,  specially  there 
being  no  qualifications  condescended  upon  to 
enforce  the  al^t  9A  that  he  was  *  detensot  in 
'  carcere,'  or  ajffumt  lee  to,  but  does  acknowledge 
to  be  in  perfect  health,  going  up  and  down 
doing  his  affairs,  and  so  is  a  case  toio  oefo  dif- 
ferent from  an  alihi  so  circumstantiate  and 
qualified  by  reason  of  the  distance,  that  there 
was  mpombilitai  natura.  And  as  4^  that  aU 
ledganoe,  that  the  pannel  has  the  benefit  of  hit 
majesty's  Indemnity,  wbicli  extends  to  all  trea- 
sonable speeches,  and  to  be  interpret,  in  the 
greatest  latitude,  and  most  benignly  and  fik 
vourabiy. 

It  is  answered,  1.  That  the  act  of  mdemnily 
is  opponed  ;  for  first,  it  is  clear  ^by  the  act  it- 
self, it  is  not  a  simple  indemnity,  but  coBtaioi 
the  exceptions  therein  mentiooed,  and  tberefbit 
must  be  congruously  interfiret,  that  it  may  not 
only  import  an  indemnity,  as  to  such  for  whom 
it  was  intended,  but  also  that  such  as  were  ex- 
cepted and  excluded,  should  not  enjoy  the  be* 
nelit  of  the  said  indemnity. 

3.  It  is  acknowledged,  that  treasonable 
speeches  having  no  relatkni  to  the  rebellion,  do 
^l  under  the  indemnity,  and  are  secured 
thereby  ;  and  thens  are  many  instances  of  trea- 
sonable speeches,  which  need  not  be  conde- 
scended upon. 

The  exceptions  in  the  act  of  indemni^  are 
plain  and  clear,  that  heritors  who  were  oon- 
ti'ivers  of  the  rebellion,  and  contributera  there- 
to, by  levies  of  men  or  money,  should  not  en- 
joy the  same.  The  plain  meaning,  and  Bng- 
lish  whereof,  does  comprehend  all  aooeaaion  to 
the  rebellion,  and  the  words  Hbdled  do  impoit 
a  direct  accession  to  the  rebellion. 

And  as  to  the  objection,  that  none  can  bi 
reputed  a  contriver  of  the  rebellion,  bat  soch 
who  advised  the  first  rising  and  eraptaoo  of  the 
rebels. 

It  is  answered :  The  pretanoe  is  most  irra- 
levanti  forarebeUionbmBgequallytobeoai* 
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•  Dales  sanctiones  in  us  nmtnmmodo  ciiibus 

<  recipiendK  rant,  qooram  exprena  fit  meotio 
'  in  legibus,  nequc  enhn  p4Bna  gravior  alicui 

*  imponi  debet,  nisi  in  casibus  jure  expressis.' 
,And  Par^9.  Qucs^.  56.  *  Quod  in  poenis,  Tel 
'.  statutis  pcenalibos  extra  proprietatem  verbo- 
'  ram  fieri  non  debet,  ad  Leg.  42.  Di^.   de 

<  poenia*  interpretatione  legiim,  pcenae  moUiends 

<  sunt jpotiiis  quam  asperands.' 
2.  The  expressions  cannot  import  counsel 

and  advice,  so  as  to  infer  the  crime  of  treason, 
seeing  crimes  cannot  be  inferred  from  remote 
causes  and  inferences,  to  make  the  pany  liable 
'  ad  poBuam  erdinariam.'  As  for  instance,  if  a 
man  bavinfif  been  fighting  with  his  neighbour^ 
they  should  be  separates,  and  as  they  were 
coming  out  of  the  way,  should  meet  with  ano- 
ther, and  he  shonM  ask  him  firom  whence  he 
came,  and  he  should  answer  him,  he  came 
fVom  such  a  place  where  he  was  fighting  with 
his  neighbour,  and  that  he  came  away  and  lefl: 
'him,  and  the  person  should  say,  he  liked  not 
runaways,  and  bid  him  takecouraee,  and  if  he 
wonld  bide  by  it  he  would  get  hdp ;  it  were 
absurd  to  pretend  the  person  that  met  him  by 
the  way,  and  had  these  expressions  to  him, 
should  be  guilty  of  the  man's  fightmg  with  his 
neighbour ;  and  the  like  may  be  instanced  in 
many  cases  of  the  like  nature. 


sidered  in  rdation  to  the  first  eruption^  and  to 
all  bredring  forth  of  the  same,  it  is  affainst 
aenee  to  pretend,  that  there  is  any  rational  dif- 
ferenee^  whether  one  did  adfise  the  first  erup- 
tion of  the  rebellion  in  one  comer  of  the  king- 
doniy  or  did  advise,  in  order  to  the  increasing 
amd  strengthening  of  thtf  rebellion  in  another 
oomer  of  the  kingdom,  the  crime  as  to  the 
atrocity  being  the  same ;  and  rebellions  are  not 
to  be  looked  upon  as  the  result  of  formed  and 
communicated  counsels,  but  every  act  and 
ewtry  advice  in  relation  to  rebellion  is  of  the 
same  nature,  and  a  oontrivsnoe,  and  a  strength - 
eamg  and  increasing  of  the  rebellion,  and  so 
justly  excluded  from  the  act  of  indemnity; 
and  to  advise,  and  to  contrive  a  rebellion  in  the 
west,  was  just  the  same  contrivance  as  to  con- 
trive a  rebeUion  in  Galloway,  where  it  first 
broke  out. 

The  case  does  also  fall  under  that  clause  by 
contributing  to  the  rebellion,  by  levies  of  men 
or  money;  for  contributing  by  levies,  cannot 
be  understood  as  if  levies  were  raised  by  autho- 
rity, but  only  that  persons  run  to  the  rebellion ; 
and  therefore  the  giving  advice  to  any,  either 
to  go  to  rebellion,  or  to  return  to  the  same,  was 
peifectly  to  contribute  by  sending  of  men  to 
the  rebellkm;  and  if  it  were  otherwise,  the 
exceptions  contained  in  the  act  of  indemnity 
were  of  no  import  or  significance ;  and  all  that 
was  intended  by  the  mdemnity  in  relation  to 
that  rebellion,  was  but  to  secure  the  deluded 
multitude,  who  were  easily  imposed  upon,  and 
led  by  influence  or  example,  but  otherwise  to 
secure  heritors  who  were  contrivers  of  the  re- 
bellton,  or  contributed  thereto ;  and  if  any  such , 
thing  oonld  be  sustained,  it  would  evacuate  the 
Indemnity  as  to  the  exception,  and  condemn 
the  public  procedures  already  made  against 
such  persons  who  fall  under  that  head  of  con- 
trivers of  the  rebeUion,  or  contributers  thereto, 
albeit  with  that  artifice  and  cnnningness  they. 
did  not  appear,  nor  were  not  actually  engaged 
in  the  rebellion. 

To  which,  on  the  part  of  the  Pannel,  the  fol- 
lowing Arguments  were  set  forth  by  way  of 
Quadrnplig^te  : 

Cesno€k*s  Lawyers  Quadruplies. 

Sir  Patrick  Hume  quadruplies  to  that,  that 
the  expresHioos  mentioned  in  the  dittay  are  not 
only  treasonable  words,  but  do  import  counsel 
aofl  advice  to  these  persons  to  go  imck  to  the 
rebellion.  It  is  answered.  That  the  expres- 
sions mentioned  in  the  indictment,  are  not  trea- 
sonable words,  seeing  they  do  not  fall  under 
any  express  law  against  treason ;  and  albeit 
such  rash  and  inconsiderate  expressions  might 
make  a  man  liable  to  an  arbitrary  punishment, 
yet  they  can  never  infer  the  pain  of  treason, 
which  can  only  be  iuf erred  from  these  express 
cases  mentioned  in  the  laws ;  and  penal  kiws 
are  to  be  restricted  and  not  extended,  as  is  clear 
firom  all  lawiers  on  that  subject,  and  partieu- 
Isriy  Carp.  Psr.  1.  Qmst.  9.  Num.  13.  <  Pee*. 


It  is  the  opinion  of  all  lawiers,  that  when  it 
is  provided  oy  a  statute,  that'  the  person  who 
gfives  counsel  and  advice  should  be  liable  to  the 
same  pnnishment,  is  only  understood  of  counsel 
and  advice  before  the  committing  of  the  crime, 
but  not  thereafler.  Bartol.  in  Leg.  furtum. 
Dig.  de  furtis,  par.  «.  Marcel.  Con.  SO.  ^um, 
31  and  32.  '  Statutum  dicens  quod  prastsns 
<  auxilinm,  consilium  vel  favorem  malefico, 
'  tali  poena  puniatur,  debet  intelligi  ^uando  ma« 

*  leficium  est  in  fieri,  secus  autem  m  maleficio 
'jam  fiu^  perfecte  et  consummate,  et  sic  ante 

'  non  post  delictum,  (]uia  de  illo  iatatuto  Imjui-  ' 

*  tur.'  And  Minochius  Cas.  351.  Num.  d. 
'  requiritur  quod  consilium  preecedat  delictum, 

*  nam  si  secuto  deUcto  daret  consilium,  illud 
'  oerte  is  frustratomm,  nee  enim  suasus  deKn- 
'  quens  eo  consilio  ad  delictum  perpetrandum 

*  processit* 

Whereas  it  is  pretended,  that  the  indictment, 
in  so  far  as  it  is  libelled  that  tbf  defender  spoke 
these  words,  or  some  sudi  words  to  that  pur- 
pose, is  rdevant  in  these  general  terms,  seeing 
the  pursuers  condescend  that  the  defenders  haa 
the  like  wurds  to  encourage  the  party. 

It  is  answered.  That  the  defender  spoke 
these  words  or  such  like  alternative,  is  not  i-e- 
levanty  it  bein^^  a  certain  principle  in  law,  that 
whenever  a  cnme  consists  in  words,  the  spe- 
cific words  ought  to  be  condescended  upon,  for 
tf  the  libelling,  of  a  crime  arising^  from  a  par- 
ticular fact,  as  the  fiu;t.  and  deed  must  be  con  • 
descended  upon,  and  the  libel  will  not  be  rele- 
vant in  these  terms,  that  the  defender  com- 
mitted the  fact  and  deed,  or  some  such  deed  to 
that  purpose ;  so  by  the  same  reason  when  a 
crime  is  libelled  arising  from  words,  the'  par- 
tkolar  specific  words  ought  to  be  condescended' 
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upeni  feeing  (be  T«ryiiig  of  a  tj^Uable  or  a 
letter*  will  also  alter  the  meaning  and  sense  of 
the  wordB»  and  if  it  were  otherwise,  then  the 
pursuer  might  libel  no  more ,  but  treasonable 
words  in  general,  which  were  absurd. 

Whereas  it  is  alledged,  that  the  conversing 
with  the  persons  mentioned  in  the  indictment, 
4oth  inter  intercommunin^  with  notour  rebels, 
seeing  the  defender  did  jcnow  that  thev  had 
been  m  the  rebellion.  It  is  answered,  That  it 
is  absolutely  denied  that  the  defender  did  know 
tliat  any  of  these  persons  had  been  in  the  re- 
bellion, and  pi'ivate  knowledge  being  *  actus 
.<  aoimi  et  inlelieetus,'  which  can  only  be 
proven  by  writ,  or  oath  of  party,  which  can- 
not be  admitted  in  this  case ;  but  if  it  were  al« 
lo'vei),  he  could  very  freely  deotere,  as  he  has 
'  already  done,  that  he  did  not  know  that  these 
persons  were  in  the  rebellioa.  And  seeing  the 
Miw  has  fixed  on  tliat  solemn  and  specific  act  of 
denunciatioB  at  the  Market-cross  of  the  shire 
where  the  rebells  dwelt,  to  be  the  only  thing 
that  puts  li^es  in  tualafidtj  to  supply  or  in- 
tercommune  with  these  persons  who  bad  been 
at  the  rebellion,  no  other  thing,  how  notour 
soever,  can  put  the  lieges  in  nuUa  fid^  but 
only  the  denunciation  at  the  Mark^-cnes  of 
the  shire,  conform  to  the  express  act  of  parlia- 
ment. And  it  is  evident  by  his  maiesty 's  procla> 
inalioii  in  April  last,  that  the  resetting,  supply- 
ing  and  interoommuning  with  persons  that  have 
IMen  in  'the  rebellion,  ^oes  not  infer  the  etao/t 
fili  .treason,  unless  they  were  denounced  at  the 
horn,  and  forfeited  for  rebellion.  And  seeing 
his.pai^csty's  advocate  has  already  decUred, 
that  he  makes  only  use  of  that  article,  of  the 
lib^l  ^  a  qualification,  the  defender  needs  say 
lib  more  but  oppone  the  act  of  parliament  which 
iilfficiently  takes  it  off. 

6.  Whereas  it  is  alledged  that  die  defence  of 
Mi  is  contrarjr  to  the  libel,,  and  so  cannot  be 
sustained.  It  is  answened,  that  albeit  it  be 
no  nulli^  in  a  criminal  libel,  if  the  libel  bear 
the  crime  to  have  been  committed  upon  one  or 
other  of  the  days  of  auch  a  month,  in  such  a 
year  of  God;  vet  if  the  defender  desire  the 
pursuer  to  conoescend  upon  a  precise  day,  be 
ought  to  condescend  thereupon,  that  he  may 
not  be  pieduded  of  his  defence  of  o/iK,  which 
is  not  contrary  to  the  libel,  but  elides  the  libel. 
As  for  iostaBce,  if  it  bad  been  libelled  that  the 
defender  had  killed  a  man  at  Ediabu«|rh,  on 
one  or  other  of  the  days  of  June  1679,  and  the 
piirisuer  condescending  upon  a  particular  day, 
and  the  defender  should  prove,  that  all  llVat 
day  he  was  at  home  at  Cesnock,  this  were 
enough  to  elide  the  libel,  which  is  dear. both 
from  the  c^viland  common  law.  Cap.  fioaL 
panig.  Ubeik>rum,  qosest.  8.  and  from  all  the 
lawiers  who  write  upon  tiiai  subject.  And  parr 
ticulorlv  Bartol.  in  Leg.  x^  qui  re^is,  Num.  10. 
Pig.  de  Im|».  judiciis,  bt  Jason  in  lege  ar* 
bitraria,  8  parag.  si  quis  £[>hesL  nnm.  6.  do 
to  qui  certo  loco.  And  Farin  Qjiaest.  1  num. 
^0.  And  Qail.  lib.  1. .  Obser.  64.  who  is  ex* 
press,  that  albeit  it  be  no  nulli^  of  the  libel, 
albeittha  particular  day  b«  |Mt  oondtacended ' 


vpom  yet  if  the  par^desim  he  ooight  to  coo* 
descend,.'  nam  omissio  die!  reo  auferret  defen- 
(  sionem,  erffo  exprimenda,  quiaprobare  PQssit 
<  eo  die  in  tal{  loco  non  fuisse.'  As  also  Uiis  is 
clear  from  the  law  of  our  neighbour  nation  of 
England ;  asappeari  by  37  statute  kingHepijs 
8.  by  which  it  is  statute,  that  in  all  criminal 
libels,  the  day  and  placeVnust  be  condescended 
upon  \  and  from  our  own  law,  cap.  Ii«  qooBL. 
attac.  By  which  it  is  provided,  tliat  the  name* 
of  the  parties,  day,  year,  and  month  shoukl  b% 
exprest,  and  damage  must  be  coudescended 
upon;  so  that  b^  the  Uw  it  is  as  neccasai]^  ts; 
express  the  precise  time  in  the  libel,  if  required 
as  to  condescend  upon  the  party's  namely  tha 
cause  of  complaints,  and  tlie  place  where  thf 
crime  was  committed.  And  as  this  is  deas 
in  the  general*  much  more  ought  the  parsoer 
to  condescend  in  this  particular  case,  sedng 
if  the  pursuer  condescend  on  the  day,  the  de- 
feitder  not  only  offers  to  prove  oJliU  that^y, 
but  that  he  was  all  the  day  at  home  in  Uiaown 
house.  '  Quae  est  defensiocertau  loco  ettem* 
*  pore ;'  and  so  being  a  positive  exceptiont 
ought  to  be  sustained  to  elide  the  libel,  espe- 
ciiuly  seeing  it  is  likewise  offered  to  be  proven 
by  persons  that  were  present  in  company  wkh 
lufprham^  Crawford  and  Fergusson  the  tima 
they  past  through  the  GaUtouo,  that  the  de- 
fender was  not  with  them  at  that  tinie,  and  al« 
belt  the  defender's  house  be  not  at  thatdiataooa 
from  the^  Galstoun,  that  it  was  imposciUe.in 
nature  he  could  be  there,  yet  he  condescenda 
so  pregnantly,  that  it  is  equivalent  to  a  ph^sieai 
impuesibflity  that  he  could  be  there,  seemg  il 


who 


pany  all  the  whole  day,  and  the 
were  present  with  Ingham,  and  the  rest  men* 
tionea  in  the  first  indictment,  all  the  time  tliey 
past  the  Galstoun,  and  the  defender  was  not 
with  them,  which  is  so  drcumstantiatean  ^UkU^ 
that  it  is  bevond  all  question  relevant  to  dide 
the  libel.  And  as  to  Gonaez  and  other  lawien 
cited,  tbat^eem  to  be  of  the  contrary  opimoOp 
it  is  evident,  that  there  they  do  not  state  tha 
case  ofalibif  but  only  if  the  libel  without  ooa« 
descending  on  the  day  be  relevant,  as  to  which 
it  is  not  controverted.  But  these  and  ail  otbuv 
lawiers  upon  that  subject  are  dear  of  the  opi- 
nion, that  when  the  de&nder  requires  w 
pursuer  to  condescend  upon  the  orecise  day, 
that  it  ought  to  be  conuescendea  upon,  th«( 
the  defender  be  not  preduded  of  his  just  de- 
fence of  a^ifo'. 

7.  Whereas  it  is  alledged,  that  the  defender 
fidls  under  the  exception  of  the  Act  of  lBdena<> 
nity,  both  as  a  contriver  and  oontributer  to  th* 
raMlion. 

It  is  answered,  Imo.  That  the  defender 
cannot  be  repute  a  oontriva-,  ndther  can  tboaa  ~ 
words  and  expressions  contained  in  the  ia? 
dictment  imnort  a  contriTance,  being  only,  an 
is  acknowledged  by  the  indictment  upoiuu 
at  a  transient  meetuu^  on  the  high-way,  and  it 
isQOtto  be  inu^ginMthat  Aoy  num  nJT  < 
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Imanted  ^onyeiitietes  ;  and  wh«ti  he  ffnt  nollcc 
of  ftny  of  his  people  that  abitatiied  mm  pub- 
He  ordinanees,  he  did  alwA^rs  acquaint  the  she- 
riff-depnte  of  the  ahire,  aod  caas^l  fine  and 
pnniah  them  aeeordioff  to  lair,  and  did  nerer 
sufTer  any  of  the  rebcla  to  come  to  bis  hooto, 
nor  fot  thrf  anjr  of  hift  horses,  serrants  or 
arms  to  assist.  But  ironiediately  when  he 
heard  of  any  of  the  rebels  betDg*  near  hit 
hon»e,  he  left  his  house  and  came  to  Bdfn- 
btti^h'to  join  with  his  majesty's  forces,  which 
was  tdl  a  prudent  and  loyal  man  could  do  at 
that  time.  As  also  it  is  posi^ivelY  offered  to  . 
be  prof  en,  that  he  dissuaded  sJl  his  tenants  to 
join  in  the  rebeni<»,  and  informed  thism  to 
take  the  bond ;  and  therefore  ha  ouffht  to  hare 
the  benefit  of  his  majesty's  gfacious  act  of 
md«teinity.  And  if  such  as  hare  been  at  field- 
celirenticles,  or  iHegal  administrators  of  dm 
sacraments,  and  had  mathtained  po^iotis,  flial 
it  was  lawful  to  rise  in  arms  for  ref^rma 
tion  of  religion,  condemned  by  the  secimd  aot 
of  the  aeeond  session  of  his  migesty'k  fhst 
parliament,  and  the  preachers  at  idl  these 
cottVfnticles,  if  such  as  these  should  hare  the 
benefit  of  his  majesty's  indemnity,  as  ceitain- 
Ir  th^  have,  roncb  more  the  defender,  who 
naa  given  such  signal  tesitimonies  of  his  loy- 
altjr.  Seeing  it  is  clear,  that  his  majesty's 
design  is,  that  the  said  act  of  indemnity  sfaootd 
be  extended  in  the  utmost  latitude,  whicli  ie 
agreeable  to  the  common  law,  L.  3.  Dig.  ^e 
constitutionei  *  Principio  heneficrom  iniperato- 
'  ris,  qnod  a  diriiia  sdz.  ejiis  indulgentia  proriB- 
'  eiscitor,quam  plenissimeinterpretaridebemns.^ 
And  if  the  exception  of  die  act  of  indemnitj 
should  be  otherwise  understood,  there  wer« 
hardly  a  gentleman  in  the  West  of  Scotland, 
but  he  might  be  brought  under  l!i6  acts  of 
parliament  a^inst  treason  ;  and  the  act  of 
mdemnity  which  his  maiesty  designed  for  re- 
moring  of  all  fekn  and  jealouades,  ttnd  the  ' 
quieting  the  minds  of  his  good  subjects,  should 
be  rendered  altogether  elusory  and  ineffectoal. 


men  sen«e  or  reason  would  go  and  oontrire 
a  rebellion  with  any  persons  he  met  on  the 
higli-way. 

2.  ContriTance  must  necessarily  be  under- 
eiood  of  consultihg  aiid  advismg  things  that 
are  previous  to  the  rebellioh,  and  which  miffht 
give  rise  thereto,  and  not  by  a  transient  ms- 
eourse,  and  that  contrivance  should  be  so 
latg^y  extended,  as  to  comprehend  all  ex- 
mressions  that  looked  like  treason  ;  the  excep- 
tion would  be  as  general  as  the  rute,  and  upon 
that  ^ond-the  mrmer  part  of  the  Act  of  In- 
demnity would  be  alto^ther  evacuate. 
'«  3.  As  these  expressions  cannot  infhr  acon- 
firivance,  far  less  a  contributing  by  levying  of 
mcD,  which  can  only  be  understood  in  the 
proper  terms  of  assemblinjg  men  together  to 
carry  On  the  rebellion,  which  cannot  De  tn  the 
Inst  pretended  in  this  case  ;  and  the  defender 
was  80  fur  from  c«)nntenancing  any  thing  that 
had  the  least  tendence  to  rebellion,  that  he  did 
upon  all  occasions  testify  his  abhorrence  of  all 
rebellious  courses,  and  gave  a  signal  instance  of 
it  in  April  1679,  about  a  month  before  the  re- 
bdlkm ;  in  so  far  as  there  being  one  of  his 
maiesty's  soldiers  killed  by  some  of  the  rebels, 
eu  another  wounded  upon  the  confines  of  tiie 
diire,  immediately  the  nobtemen  and  gentlemen 
ef  the  shire  met,  and  wrote  a  letter  to  the  lord 
elianoellor,  which  was  drawn  by  the  defender, 
joid  subscribed  by  him,  and  a  great  part  of  the 
Ipoitlemen  of  the  shire,  by  which  they  ac- 
qmnnted  his  brdship  widi  tne  murder  or  one 
ef  die  soldiers  in  the  night,  and  the  wounding 
the  other;  as  also  of  some  armed  field-con- 
Tenticles  of  a  considerable  number  of  die  com- 
mons occasioned  by  unsound,  turbulent  and 
bet^faeaded  preachers,  makme  it  their  work  to 
draw  the  people  to  schism  and  separation  from 
Ae  pure  ordmances,  and  mstill  in  them  the 
seed  ef  rebellion,  and  out  of  thdr  sense  of  their 
duty  to  authority,  die  g[00d  of  religion,  the 
peace  and  quiet  of  the  kingdom,  did  think  it 
dt  to  signi^  to  the  lord  chancellor,  their  de- 
testation and  abhorrence  of  such  horrid  prac- 
tieee,  imd  diat  they  should  endeavour  not  to  be 
waoting  in  didr  capacities  and  stations,  What 
was  becoming  good  christians  and  foytd  sub- 
jects.. Whidi  was  a  most  loyal  letter,  and  a 
clear  demonstration  that  the  defender  is  of 
most  loyal  principles,  and  was  so  fhr  from  be- 
ing a  contriver  of  the  rdbellien,  or  having  an 
aocess  thereto,  that  upon  the  first  appearaqee 
of  any  insurrectk>n,  be  did  give  timeous  ad- 
vcTtiaenienl  to  the  lord  Chancellor,  that  eflec> 
tual  course  might  be  taken  for  preventingthereof 
and  fior  crushing  the  cockatrice  in  the  egg ;  so 
that  it  is  not  to  oe  imaghied  that  a  man  orthese 
principles,  and  who  did  write  soch  «  letter, 
could  De  guilty  of  any  expresssions  that  had 
the  least  tendence  to  rebellion.  And  as  a  far- 
dwr  evidence  of  bis  detestkdon  and  abhorrence 
ef  die  rebellion,  it  is  offh«dto  be  proven,  that 
^enever  he  was  informed  that  any  of  bis 
aervsmlB  went  to  conventicles,  immediately  he 

Bd  diein  their  fbes,  and  dSsmigrdiend  out  of 
MTviCtf,  i&d  would  not  recifhi  amy  who 


Mr.  Wiiliam  Fletcher  for  the  pamel  further 
adds,  and  eoi^joios,  that  the  Defeoo^  stand 
roost  relevant^  notwitlwdendiog  of  the  Replies ) 
For,  1.  Whereas  it  was  pretended,  that  the 
coBveraing  and  intercoH^uning  with  Deniel 
Crttwford  and  the  other  rebels^  was  dagraat  re* 
bcilieB,  and  beforeanv  oouiee  eoold  be  tdkeitte 
deelareor  deoouiiee  mem. 

It  is  answered,  1.  That  the  pretended  cop* 
verse,  being  onff  a  caisoal  rencounter  on  die 
high-w&y^  it  could  not  subject  the  pannd  to 
any  crime,  bnt  especially  the  hi§^hest  erikne 
of  treason ;  and  there  is  no  man  m  the  world 
so  innocent  and'  loyal,  who  hot  have  fUten  in 
the  same  accident,  considering  the  number  ef 
the  rebels  that  were  swarming  in  the  countiy. 
3.  Any  such  converse  and  intercommnning ' 
being  antecedent  to  the  act  of  indemnity^  the 
pannel  is  thereby  secured,  in  reapect  that  cbu-* 
verse  and  intercommunbi^  is  none  of  the  cases 
excepted  in  this  indemnity,  an4  *  exe^Uo  dr« 
'  vast  Teguhun  in  non  exc^ptis;' 
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S.  Whereas  it  is  replied,  Thai  the  pretended 
words  do  import  a  counsel  cum  instructione^ 
In  regard  they  contain  motives  and  reasons  for 
returning  to  the  rebelHoo,  ?iz.  that  they  should 
not  want  officers  and  help.  It  is  answered. 
That  law  in  this  case  of  counsel,  requires  more 
than  reasons  and  arguments  to  persuade,  viz. 
directions  how  to  compass  the  crime,  as  in 
/  criminefurti,  ioind  what  place  and  house  may  be 
inost  easily  broke,  and  what  instruments  are 
moist  fit,  wliich  species  of  instructions  are  ex- 
pressly cited  in  the  forecited  paragraph  of  the 
Institutions* 

S.  Whereas  it  is  replied,  That  the  counsd 
takes  the  nature  of  the  crime  which  is  coun- 
selled }  it  is  acknowledged  that  this  holds  true 
in  the  general,  but  stillit  must  be  such  counsel 
as  is  instructed,  and  in  this  case  it  was  impos- 
•ible  that  the  pannel  might  have  instructed  the 
rebels,'  both  with  proper  ways  how  to  manage 
the  rebeUion,  and  likewise  with  arms  and 
lionca. 

4.  Whereas  it  is  pretended,  that  the  indem- 
Bity  is  not  simple,  but  contains  exceptions,  and 
that  albeit  treasonable  expressions  be  indem- 
nified in  the  general,  yet  the  indemnity  can- 
not be  extended  to  such  treasonable  Speeches 
as  import  a  counsel  to  rebellion,  that  being  a 
proper  accession  to  the  crime  by  which  the 
pannal  becomes  art  and  part  thereof. 

It  is  answered,  1.  That  *  verba  I^s,  pras- 
*  aertim  favorabilis,  non  sunt  cavillanda ;'  and 
it  is  impossible,  without  offering  manifest  yIo- 
lence  to  the  propriety  of  wor£i,  that  the  ex- 
pressions libelled  should  not  be  comprehended 
under  the  general  of  tralterous  speeches ;  and 
albeit  treasonable  expressions  may  be  distin- 
guished into  two  sorts,  viz.  1.  These  which  do 
only  import  a  slander  and  reproach  of  his  ma- 
jesty and  his  government.  And  2.  these  which 
carry  in  them  a  counsel,  mandate  or  command 
to  commit  the  crime  of  treason;  yet  it  would 
be  a  very  bad  rule  in  dialectic,  to  say  that  these 
words  are  not  traitorous  speeches,  because  they 
,  are  not  of  the  first  kind  of  treasonable  speeches. 
S.  If  it  be  the  sense  and  opinion  of  all  persons, 
who  hear  these  words  repeated  in  this  libel,  that 
the  same  are  traiterous  speeches,  then  that 
genus  of  treasonable  speeches  must  necessarily 
oomprehend  the  same:  but  so  it  is,  that  tlie 
pannal  doth  appeal  to  the  lords  of  justidary, 
andl  ail  who  hear  the  libel  read,  if  that  was  not 
the  notion  which  they  had  of  these  words,  that 
the  same  are  traiterous  spe^hes.  And  albeit 
his  majesty's  advocate  and  these  who  concur 
with  him,  may  subtilize  upon  the,  nicety  of 
words,  and  reduce  them  to  another  class  than 
these  which  are  contained  in  the  indemnity, 

ret  words  are  to  be  understood  <  ex  popuhiri, 
quern  penis  arbitrium  est,  et  jus  et  norma  lo- 
'quendi,*  or  otherwise  words  should  become 
<mption8  and  snares,  and  the  people  for  whose 
satisfaction  the  proclamation  of  the  indemnity 
Was  made,  should  not  be  capable  to  understand 
die  same ;  and  it  is  not  <  usus  artis,'  but  <  usus 
popularis'  which  must  be  the  rule  in  this  case. 
S.  Aooocding  to  all  the  rules  of  interpretatioD, 


in  things  which  of  their  own  natnto  are  not 
odious,  the  words  are  to  be  taken  according  to 
all  the  propriety  of  popular  use,  v.  g.  an  inde- 
finite speech  should  be  taken  for  one  that  is 
universal,  and  the  indemnity  is  not  only  a  mat- 
ter not  odious,  but  most  ^vourable,  and  there- 
fore *  a  proprietate  verborum  non  est  iteeden- 
dum.' 

4.  It  is  a  strange  nicety  and  catching  of 
words,  to  pretend,  that  words  libelled  should  be 
pardoned,  in  so  tar  as  they  are  traiterooa 
speeches,  and  should  not  be  pardoned  in  so  far 
as  they  are  a  counsel  to  rebellion ;  for  this  wera 
indeed  to  cleaye  an  hair,  and  it  is  noways  suit- 
able to  that  free  and  native  liberty  which  is  in- 
herent in  such  acts,  to  run  to  metaphysical 
niceties. 

5.  Whereas  it  is  pretended,  that  thejannal 
falls  under  the  exceptions  of  the  act  of  indem- 
nity in  so  fi&r  as  an  heritor,  and  that  it  is  deariy 
inunported  by  the  words  libelled,  that Jie  hM 
contrrved  the  rebellion,  and  centrirated  thereto 
by  sending  out  men  to  the  same,  and  that  the 
accession  arising  from  counsel,  imports  aa 
much  afi^nst  the  pannel,  as  if  he  had  been 
actually  in  the^rebellion. 

It  is  answered,  1.  That  the  act  of  indemnity 
is  oppoued,  which  excepts  only  heritora  in 
three  eases  distinctly  exprest  in  the  act,  vis. 
1.  Actual  re|)ellion  arising  frota  these  words. 
Heritors  who  were  in  the  rebellion.  S.  Con- 
triving. 3.  Contributing  by  levies;  and  that 
counsel  and  intercommuning  is  not  under  any. 
of  these  three  heads,  for  the  extent  of  the  nifo 
cannot  be  better  cleared  and  determined,  than 
by  the  nature  of  the  expression ;  and  where 
laws  have  exceptions,  nothing  does  so  moch 
illustrate  and  confirm  the  rule,  as  ap- 
pears from  Novel  7.  Cap.  2.  in  initio,  where 
these  words  are  to  be  found,  *  necessarians 
'  existimavimus  quasdam  exoeptiones  dare  legi 
'  cum  multis  vigifiis  et  subtilitate  ad  inventas,  ot 

*  eas  habens  in  auxilio,  lex  nequaquam  more- 

*  atur ;'  and  the  exception  in  some  case  doth  ttt* 
larffe  the  rule,  and  does  fully  clear  the  same, 
and  makes  it  extend  to  cases  which  otherwise 
would  not  be  understood  to  be  comprehended,  aa 
appears  from  Lex  12.  parag.  43.  where  the 
case  being  stated,'  if  when  *  domus  instnieta, 

*  legata  an  oontineatur  vestis.'  The  lawier 
doth  resolve,  that  it  is  doubtful  in  the  general ; 
but  if  there  he  anexoeption  added  of  *  aumm'  or 

*  argentum,'  that  the  '  domus  instmcta'  most 
necessarily  comprehend  '  vestis,  nam  qui  hao 
'  excepit,  non  potest  non  yideri  de  caBteris  rebus, 

*  qua  mea  essent,  eensisse.' 
2.  The  words  *  contrivance'  and '  plotting'  are 

synonymous  words,  and  are  exprest  in  the 
Latin  by  ^  onlinatio  et  tractatus,'  and  ac- 
cording to  the  common  acceptation  of  the 
words,  these  only  are  understood  to  have  con-* 
trived  and  plotted  a  rd>ellion,  who  have  taken 
measures,  and  laid  down  ways  how  to  carry  on 
and  tnaintain  the  same,  they  keeping  conc»* 
pondence  in  order  to  that  end,  drawing  what 
number  could  be  engag-ed,  how  they  ahoold 
be  provided  with  armsi  and  the  like,  which  aan 
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Doway8)>e  inferred,  as  \b  pretended , from  words 
spoke  on  an  higli-wiiy  in  a  passing  discourse. 
Like  a^,  plots  and  contrivances  of  rebellion  kre 
of  their  own  nature  secret  and  latent  actions, 
irhicb  are  done  ^  cidm  et  occuho;'  and  no 
rational  naan  will  presume  that  the  pannel, 
who  is  known  to  be  a  man  most  circumspect  in 
his  words  and  carria'gfe,  conid  have  fallen  into  that 
ijaadness,  as  to  have  contrived  a  rebellion  with 
ignorant,  My  and  mean  persons  (some  where- 
Oi  lie  did  not  know  Yin  an  open  high -way :  and 
it  is  hoped  the  lords  of  justiciary  will  in  this 
case  consider  the  person  of  the  pannel ;  and 
ieeing  the  i^ords  do  not  amount  to  ti  contri- 
▼ance,  or  plotting  a  rebellion,  '  rapieoda  est 

*  occasio  qutt  pnebet  benigniua  responsnm ;' 
and  albeit  in  a  lax  and  impropei'  signification 
these  words  nhight  import  a  contrivance,  yet 

.  the  pannel  doubts  not'  but  the  lords  will  have 
reg|urd  to  the  proper  sig^nification  of  the  words 
seeing  otherwisie  it  is  impossible  to  interpret 
the  indemnity  with  that  latittide  which  his  ma- 
jesty bath  ezprelnlly  required. ' 

Whereas  it  is  pretended,  that  these  words  do 
import  a  contributing  to  the  rebellion^  by  le-' 
▼ym|^  of  men  or  mbney  :  It  is  answered,  that 
lev ymg  of  men  and  money  is  a  physical  act, 
and  nut  a  m^nral  persuasion ;  and  no  man  will 
fmagpiie  that  levying  of  men  and  money,  can 
consist  in  words,  but  the  same  doth  necessarily 
import  deeds  of  drawing  men  together,  and 
taking  of  their  names  in  order  to  the  forming 
tiiem  into  an  army ;  if  words  were  levying  of 
Inen  or  nat>ney^  an  army  would  be  very  easily 
sup(>li«i. 

As  to  the  former  defence  against  the  s^ohd 
libel,  ti%.  that  it  wants  month  and  year,  and 
there  is  not  least  answer  made,  and  therefore 
ihere  cannot  be  least  use  made  thereof. 

The  Lords  continue  this  CJourt  till  to  morrow 
'  and  ordains  the  pannall  to  be  carried  back  to 
prison,  and  the  Witnesses  and  Assysers  to  at- 
tend, ylk  person  under  the  paine  ol^  fy  ve  hun- 
dred ponerks. 

That  day  in  the  entry  the  King's  Advocate 
declared,  he  passes  m>m  the  second  and  last 
iiMlictments,  '  pro  loco  et  tembore.*  The  part 
of  the  libdl  he  and  sir  Geoi^e  Lockhart  ineisted 
upon  was^  ^  Thtit  the  said  Campbel  meeting 

*  with  the  witnesses  coming  froqn  the  rebellion, 
'  enouired^ whence,  and  being  answered^  from 

*  the  westland  army,  desired  them  to  return, for 
'they  would  not  wait  assistance,  adding/  He 

*  did  not  like  runaways.^ 

The  Lords  debated  very  long  among  them- 
selves as  to  the  relevancy,  replies  and  duplies, 
and  at  length  came  to  give  this  Interlocutor. 

*«  The  Lord  Justice-general,  Justice- clerk, 
•Bd  other  Commissioners  of  the  Justiciary, 
having  considered  the  indictment  pursued  by 
bis  majesty's  advocat,  ttgainstsirHngh  farop- 
bell  of  Gesnock,  with  the  hail^  debsSe  above- 
mentioned,  finds  the  first  inditemeht  as  it  is 
libelled,  viz.  ^  That  the  pannel  having  met  with 
'  the  persons  mentioned  in  the  dittay,  coming 
*lrom  the  rebels  k   arms,  June  1679,  8ind 
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<  having  asked  them  where  they  had  been, 

*  and  when  they  had  told  him  they  had  come 

*  from  the  Westland  army,  he  said  he  had  seen 

*  more  ^ing  to  them,  than  .coming  from  tliem^ 
'  and  he  having  asked  them  if  they  were  to  re- 

<  turn,  and  they  told  him  they  knew  not,  and 

<  he  said  to  them,  that  be  hked  not  runaways, 
'  and  that  they  should  get  help  if  they  would 

*  bide  by  it ;'  or  woi;ds  to  that  purpf>se,  as  they 
lire  declared  bv  his  majesty's  advocat,  viz. 
That  they  should  have  officers  or  help)  or  some 
expressions'-of  help^  relevant  to  infer  the  pain  of 
treason;  andremhs  the  sdme  to  the  know- 
ledge of  an  assyse,  and  repels  the  defence 
founded  upon  the  indemnity,  in  respect  the 
dittay^  as  it  is  libelled,  falls  under  the  excep- 
tk>ns  therein  mentioned^  and  also  repells  tne 
defenceofati^i  as  proponed  and  circumstantiaU 
and  all  other  defence  proponed  for  the  pannel 
against  the  first  inditement. 

I  do  not  find  the  lorus  were  unanimous  in  the 
interlocutor,  but.  it  carried  by  plurality  of 
voices.  Bverv  body  was  surpriseo  to  find  that 
Cesnoek's  defence  of  proving  himself  qUU^ 
that  day  condescended  on  in  tl^  libel,  when  bo 
should  nave  uttered  the  expressions  above  set 
dowuj  to  find  this  most  valid  defence,  I  say^* 
repelled  by  the  lords ;  and  this  was  a  presage 
of  what  th«  issue  would  have  been,  had  not 
probation  fiuled.  With  this  Interlocutor  the 
court  adjourned  to  the  37th. 

Upon  Thursday  the  97 th,  tbe  a^sizei^  were 
called  and  sworn,  no  objection  being  made.  ' 
Their  names  are,  sir  Robert  Dalziel  of  Glenea^ 
John  Boyle  of  Kelbum^  Bannantyne 

of  Kellie,  sir  Patrick  Mkxifrel  of  Sprinffkel, 
John  Veitch  of  Dawich^  James  Nssmith  of 
Poss6,  John  Skene  of  Halyards,  George  Drum  - 
mond  merchant,  sir  James  Flemincf  of  ^tbo- 
bvres,  sir  John  Dalmahoy  of  that  ilk.  Andrew 
Frazer  of  Kilmundie,  Alexander  Nisbet  of 
Craigentinny,  James  Somerwel  of  Drum* 
James  Boyd  merchant  in  Edinburgh,  James 
Loch  of  Dry  lie. 

For  Prooiation  the  advocate  prodnceth  Tho- 
mas* logrham  and  David  Crawford. 

Sir  Fatrick  Hume  objected  for  the  .pannel^ 
that  they  could  not  be  admitted,  ^*  because 
pfodiderunt  teslimoniAm,  and  revealed  whatthey 
would  say  to  his  majesty's  advocate  and  others ) 
and  also,  that  his  majesty's  advocate,  had  taken 
their  oath  previous  to  any  warrant  fifim  his 
majesty's  privie  ponncil,  which  is  contrary  to 
his  majesty's  letter,  that  being  only  recom- 
niendea  to  the  lords  commissioners  of  justiciory 
by  an  express  warrant  from  the  lords  of  council ; 
and  it  is  a  certain  rule  in  law,  that  '  testis  re- 

*  velaus  testimoniunoi  suom  partibus,  a  testimo- 

*  nio  repelHtur,'  ami  the  reason  given  by 
lawyerS'is, '  ne  ex  ilhus  dicto  alii,  testes  suber- 

*  nentur.'  Mascard.  de  prob.  concl.  359.  No. 40- 
2do.  Because  in  proving  tbe  pretended  crime, 
they  acknowleilged  themselves  guilty '  of  the 
crime  whereof  the  pannel  ifi  accused,  as  is  clear 
from  the  common  law,  Ck>d.  de  accus.  etin- 
script.  atio.  Because  it  is  ofiered  to  be  proven, 
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temptation,  and  upon  what  account  it  was 
gken.  Stio.  The  subornation  or  oorruption 
roust  be  by  the  pursuer,  or  aome  having  war- 
rant from  biro,  for  else  even  the  frioids  of 
the  pan  Del  may  take  pains  and  corrupt,  and  a 
witness  being  desirous  to  come  off  may  oomplj 
with  it,  all  which  should  much  houl  in  wit- 
nesses called  for  the  king,  which  are  presumed 
to  be  from  Calumny,  and  where  no  advantaee 
can  arise  to  any  private  party.  As  to  the 
speaking  to  Adam  Miller,  Can  ttipa  not  say,  or 
knows  thou  not  that  Cesnock  spake  such  words. 
It  is  answered.  It  is  lawful  for  *  contestes'  to  ai^ 
at  one  another. 


that  Ingham  did  prompt  and  solicite  others  to  I 
depone  in  this  cao^e,  and  so  Has  giTen  partial 
counsel.  4to.  Et  teparatim^  because  they  bear 
hatred  and  malice  to  the  defender ;  and  it  is 
positively  offered  to  be  proven,  that  since  the 
rebellion  he  promised  to  meet  the  defender  with 
an  evil  turn  if  it  lay  in  his  power  by  any  man- 
ner of  way  out  of  hell;  and  it  is  clear  by  our 
law,  Statot  2  Rob.  1,  chap.  34,  against  those 
that  are  excluded  from  bearing  witness,  that 

*  nee  socii,  nee  participes  crjusdem  criminis,  nee 

*  a)iquis  hostis  sen  malevolus  parti,  nee  incar- 

*  cerati,  nee  vinculati,'  can  m  admitted  wit- 
nesses. 

His  Majesty  »  Advocat  opposes  to  the  first, 
the  constant  practice  of  his  predecessors,  where- 
by they  have  been  always  in  custom  to  exa- 
mine witnesses  upon  oath  before  intenting  of 
•  the  libel,  which  a  judge  or  privy  counsellor  of 
.  the  nation  may  do  both  in  Scotland  and  Eng- 
land, and  his  majesty's  letter  was  only  neces- 
sary afWr  intenting  of  a  Kbel,  for  a  waiTant  to 
the  judges  who  were  not  formerly  in  use  to  exa- 
mine, though  they  miffht  always  have  done  it. 

To  the  second,  his  Majes^'s  Advocate  op- 
pones  the  constant  and  uncontroverted  custom, 
nor  could  the  crime  of  rebellion,  or  any  other 
privileged  crime  be  otherwise  proven,  tor  who 
can  depone  but  they  who  are  conseii^  and  all 
conscii  in  treason  are  socii  criminis. 

As  to  the  third,  his  Majesty's  Advocate  al- 
ledges  the  same  is  noi  relevant  unless  they 
condescend  to  the  fourth,  that  he  said  he  had 
malice,  the  same  is  not  relevant  except  the  ma- 
lice could  be  Qualified  to  rise  to  an  inimidtia 
capitalist  which  can  only  repel  a  witness,  espe- 
cially in  the  privileged  crime  of  treason, 
whereof  the  detection  is  of  such  importance, 
that  many  specialities,  as  to  witnesses  in  other 
crimes,  are  relaxed  in  this,  and  therefore  the 
promising  of  an  ill  turn  is  not  relevant,  nor  the 
quality,  tliough  they  should  go  to  hell  for  it, 
which  is  a  rash,  foolish,  and  inconsiderate  ex- 
pression, but  they  may  condescend  upon  the 
ground  upon. which  that  inimidtia  capitalis 
arose,  ana  which  may  very  much  determine 
the  extent  of  it. 

2do.  Adhering  to  the  former  objection,  it  is 
added  separatim^  that  the  witnesses  were 
suborned,  in  so  as  they  were  prompt,  .soUcit, 
and  instigate  to  depone  in  thiscaiise  against  the 
defender:  as  also,  that  they^solicited  other  per- 
sons to  be  likewise  witnessies  against  the  de- 
fender, which  the  lawyers  clearly  make  a  -suf- 
ficient subornation  to  cast  them  from  being 
witnesses,  especially  when  they  are  to  depone 
upon  premeditate  and  formal  words,  and  after 
•0  long  a  time,  as  i&  clear  from  Mascard  Con. 
341.  and  particularly,  that  he  instigated  Adam 
Miller  to  be  a  witness  against  the  defender. 

His  Majesty's  AdrOcate  answers,  Imo.  that 
tampering  and  soliciting  non  relevant^  unless  it 
take  effect,  and  the  witnesses  succumb  to  the 
temptation.  Sdo;  It  is  not  relevant,  except  the 
money  or  good  deed  were  condescended  upon, 
that  ^t  way  ha  known  if  it  i»t  a  sufficient 
.  3 


Sir  George  Lockhart  answered.  That  th« 
obiection  anent  corrupting  the  witnesses  is'  not 
relevant,  unless  the  quantity  of  the  money 
were  condescended  on,  and  that  it. were  ex- 
pressly alledged  that  money  were  given  up«a 
the  account  of  dep(3ning  against  the  panned  in 
the  terms  libelled,. otherwise  tlie  simple  giving 
of  money  is  not  relevant.  2do.  The'  time  mosl 
also  be  condescended  upon,  whether  it  was  be- 
fore or  after  the  citation  as  a  witness,  or  at 
least  after  the  nusing  of  the  criminal  letters,  for 
if  it  vras  before,  it  is  not  relevant,  unless  it  were 
positively  offered  to  be  proven,  that  it  was  ^ven 
upon  treaty  and  agreement,  that  the  witness 
should  depone  in  the  terms  libelled  against  the 
defender,  and  adheres  to  the  former  answer, 
that  the  ptirsoer  nor  none  for  him  did  use  any 
attempts  of  corruption. 

Mr.  William  Fletcher  Jupties,  That  subor- 
nation, and  corruption  beingr  latent  acts  whidi 
cannot  be  proven  by  any  other  probation  than 
conjectures  and  indiciay  all  iawyeis  have  sos- 
tained  such  probation  which  doikh  arise  fiom 
violent  suspicions,  and  it  is  sufficient  for  the 
defender  to  condesceiid  in  general  that  wit- 
nesses were  suborned,  instructed,  and  9oliciled| 
and  what  money  was  given,  or  good  deed  pro- 
mised, will  arise  from  the  proMtion  ;  and  it 
is  absolutely  impossible,  that  in  any  such  case, 
the  party  who  objects  s^ainst  the  witness  can 
be  special  as  to  the  quantity  of  the  money ;  and 
it  imp«;rts  not,  though  the  witness  bad  been 
practised  before  the  accusation,  seeing  it  is 
positively  offered  to  bo  proven^  that  they  were 
suborned  and  corrupted  m  relation  to  the  pan- 
nel,  and  that  they  might  depone  against  him. 

This  is  what  1  find  in  the  Registers  as  to  the 
lawyers  debates  upon  thi;  witnesses.    By  other 

Eapers  I  find  that  sir  Hugh  was  asked,  if  be 
ad  any  thing  to  say  as  to  Ingrham,  in  parti- 
cular. He  answered,  with  the  strongest  asse- 
verations, that  he  was  roost  certain  he  had 
never  seen  hhn  in  the  face,  and  as  to  other  ab- 
jections he  left  them  to  his  lawyera. 

His  Advocates  urged  very  forciUy,  that 
Ingrham.  could  not  be  admitted,  becaose  he 
just  now  took  upon  him  to  prove,  that  the  said 
Thomas  had  several  times  said,  that  if  there 
was  a  way  out  of  hell  how  to  be  avenged  upon 
the  pannel  fur  delatbg  him  asamorderer,  bt 
would  be  revenged,  and  straight  offered  wit- 
nesses to  prove,  that  in  many  oompaniesy  l|t 
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(the  witness)  had  most  seriously  expressed  him- 
self in  these  words ;'  and  urged,  that  Inj^rham 
coald  not  be  admitteil  to  Ce^oock's  prejudice, 
and  cited  many  famous  lawyers  to  prove  tljis. 

The  King's  Ad?ocate  replied,  That  giving, 
but  not  granting,  that  the  said  In^^ham  had 
thus  expressed  himself  in  a  passion,  it  could 
not  rationally  be  thought,  that  now  in  cold 
Mood  he  would  so  desperately  and  wiUuljy 
dancm  bis  own  soul  by  perjury,  to  take  away 
the  life  of  an  innocent  gentleman,  especially 
considering  he  could  propose  no  other  reward  to 
himself  than  damnation.  He  added  further, 
«<  to  make  it  evident  to  the  world,  that  the 
witnesses  have  no  design  to  swear  falslv,  I  am 
free  to  declare,  that  when' they  were  Drought 
ill  to  me,  I  examined  if  they  could  say  any 
thing  anent  the  late  rebellion,  and  Cesnock's 
accession  thereunto.  They  answered,  tliey 
could  say  nothing;  but  when  once  I  had  made 
them  swear  as  to  what  I  should  interrogate 
tbera,  they,  deponed  in  the  same  express  words 
contain^  in  the  indictment,  which,  added  he,' 
deur^^^wincetn  that  they  had,  and  yet  have 
Uirit  I:.. pinion  upon  their  consciences  of  that 
dre^dnn'tntyesty  of  God,  who  is  J  udge  to  this  and 
all  their  actions:-'  and  the  advocate  coes  on, 
**  had  this  man  come  in  voluntarily  and  offered 
to  depone  against  Cesnock,  it  would  have  said 
macb  ;  but  seeing  he  was  brought  in  by  force, 
«od  wkhout  his  own  inclination,  the  objection 
made  against  htm  ean  be  of  no  force."  This 
discourse  was  abundantly  well  calculate,  for 
keeping  Ingrham  firm  to  the  deposition  he  had 
emitteu  in  the  precognition,  which  was  all  the 
advocate  wanted. 

Cesnock's  advocate  was  in  no  diflScuUy  to 
answer  all  the  Advocate  advanced.  It  was  the 
easiest  thing  in  the  world  lo  put  matters  in  this 
channel  to  serve  a  tuni ;  and  people  of  no 
conscience,  or  under  the  power  of  revenge, 
have  no  great  impressions  of  damnation,  or  of 
Cvod  andiiis  awful  majesty:  and  if  any  who 
adduced  these  considerations  were  privy  to  any 
concert  and  collusion  in  this  matter,  they  have 
had  as  little  impression  of  those  tremendous 


lot  further,  the  Advocate  for  the  Defender 
1  to  prove  that  this  wimess  was  suborned 
to  awear  against  Cesnock,  and  had  got  largely 
both  of  money  and  victual  for  his  reward,  and 
had  nof  only  sold  himself  to  this  abominable 
perjury,  but  had  intioed  and  induced  others  to 
the  «ame  course. 

Upon  this  allegation,  the  Justice-general  de- 
sireci,  that  particulars  might  be  condescended 
apon.  And  sir  Hugh  declared,  that  he  was 
well  informed,  and  wodld  instantly  prove  it, 
that  this  fellow  (Ingrham)  was  hii-ed  by  Hugh 
Walhice,  sometime  factor  to  the  deceast  lord 


When  this  condescension  was  made,  the 
ooort  could  not  hut  aiilroit  Cesnock's  witnesses 
for  the  proof  of  what  was  advanced.  Accord- 
ingly, two  witnesses  were  adduced  who  de- 
tfaat  Thonaa  Ingrham  had  sworn  in 


their  hearing  and  presence  a  great  oath,  ^  That ' 

*  he  would  be  avenged  upon  Cesnock  if  tbera 
'  was  a  way  out  of  hell  to  do  it.'  Great  paina 
was  taken  to  cross-question  the  witnesses,  aiyl 
the  interrogatories  were  put  to  them  severally 
in  the  others  absence,  yet  they  exactly  agreed 
in  every  word  as  to  this  m&tter :  But  then  ijk 
another  query,  viz.  <  When  spake  you  of  thia 

*  matter  together.'    The  one  answered,   *  He 

*  does  not  remember  ths|t  ever  they  spake  of  it 
'  together,  unless  it  was  yesternight ;'  and  the 
other  declared,   '  He  did  not  remember  they 

*  communed  at  all  upon  it.'  This  inconsider- 
able variation  not  affecting  the  matter  of  the 
cause,  was  handle  enough  to  such  who  we^a 
seeking  an  occasion  to  cast  ever^  thing  pro- 
posed in  Cesnock's  defence. 

Next,  two  other  witnesses  were  «ddoced.. 
viz.  lusrham's  father  and  mother,  who  de- 
poned they  had  seen  Wallace  give  to  Ingrham 
several  pieces  of  money^  but  of  what  yalue 
they  could  not  tell ;  whereupon  Ingijbam  him- 
self was  interrogate,  and  dechired  be  had  got 
from  Wallace  iudf  a  crown  at  one  time,  and 
ten  shilHngs  at  another,  but  he  knew  not  upoo 
what  design.  The  king's  advocate  said,  it 
might  be  Wallace  had  given  Ingrham  tha^ 
money  for  some  services  hie  had  employed  him 
in  ;  and  that  he  himself  used  to  employ  the 
said  Wallace  as  being;  a  sharp  man,  and  very 
active  for  bis  majesty's  interest. 

Afler  the  Lords  had  heard  these  debates  upon 
the  witnesses,  they  reasoned  at  a  considerable 
length  upon  them  before  they  came  to  an  In- 
terlocutor.    That  eminent  lawier,   my   lord, 
Pitmedden,*  debated  much  whether  witnesses 


*  It  appears  from  Wodrow,  vol.  S,  p.  605, 
that  lord  Pitmedden  (sir  Aleicander  8eton)  ope 
of  the  Lords  of  Justiciary  at  the.  time  of  this 
Trial,  was,  in  June  1686,  removed  from  that 
office  by  a  letter  fropa  the  king,  which  is  re-, 
corded  in  the  Justiciary  books.  '^  His  car- 
riage," says  Wodrow,  ^<  in  Cesnock's  Case, 
stuck  with  the  managers,  and  now  he  would 
not  fe  into  the  measures  lajring  down  for  bring- 
ing m  Popery,  and  therefore  ne  is  turned  out 
of  his  posts.  His  ability  in  law,  particularly 
the  criminal  law,  is  pubiicly  discovered  in  his 
edition  of  sir  George  Mackenzie's  Criminals, 
and  his  love  to  all  branches  of  learning  ap- 
pears in  his  curious  and  vast  library." 

Lord  Hailes,  in  the  Notes  on  his  Catalogue 
of  the  Lords  of  Session  (Note  7Q)  has  published 
the  account  which  lord  Pitmedden  himself  in 
his  MS.  Notes  to  the  Acts  of  Sederunt  gives  of 
his  removal.  It  is  as  foltows :  <«  There  were 
great  pains  taken  to  bring  over  Pitmedden  to 
Uie  court  side ;  and  the  lord  Maitland,  then 
popish,  and  many  others,  were  sent  by  the 
king's  commissioner  to  deal  with  him ;  and 
farther  preferments  were  offered,  on  condition 
he  would  but  forbear  to  argue  for  the  penal 
laws.  To  which  he  answered,  be  was  bound 
by  the  dath  of  parliament  to  give  faithful 
counsel,  as  well  as  faithful  vote;  and  being 
impregnable^,  the  letter  [of  dismission]  wa^ 
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could  be  examined  upon  oath  io  a  precognitioo, 
and  brought  such  arguments  against  this  as 
could  not  be  ans\vered,  save  by  the  king's 
letter  allowing  it^  impetrate  witb  an  eye  to  this 
and  such  like  processes.  My  lord  himself  was 
pleased  to  inform  me,  *'  That  he  moved  to  tlie 
l/ords,  at  least  that  this  mi^ht  lie  done ;  since 
by  the  king's  letter  the  witnesses  oaths  had 
been  taken,  that  before  they  were  readmitted 
to  swear  in  the  same  afair,  their  former  de- 
positions might  be  toni.  But  this,  for  as 
highly  reasonable  as  it  must  appear,  was  pe- 
remptorily refused.  However  (added  he)  the 
^vitnesses  in  presence  of  the  assize,  deponed  in 
favouH  of  the  pannel  contraiy  to  the  tenor  of 
their  first  depositions,  which  they  were  said  to 
bave  ffiven  hi  the  first  precognition." 

At  length  the  Lords  came  to  this  Interlo- 
C'iitor.  *^  The  Lords  having  considered  the 
objections  against  the  witnesses,  and  the  de- 


produced  against  him ;  but  not  till  he  was  ac- 
quainted of  it,  and  had  refiised  even  to  gQ  to 
apeak  with  the  President  of  the  Session,  to 
whom  the  production  of  the  letter  was  com- 
mitted. And  it  is  farther  to  be  observed,  that 
after  production  divers  persons  of  quality  were 
set  on  him  to  come  back  to  hi^  place,  on  con- 
dition of  compliance  in  time  to  come :  and  to 
this  end  the  king,  who  had  preferred  Pitmedden 
to  be  a  Lord  of  Justiciary,  for  his  parts,  and 
sufTeriug  for  the  royal  family,  djd  forbc^  to 
present  a  successor  to  him  in  the  session  till 
5th  February  1687 ;  and  the  Convention  of 
Estates,  a.d.  1689,  made  this  and  some  other 
overturning  of  judges  one  of  the  causes  of  de- 
posing king  James  from  his  royal  dignity, 
farther,  king  James,  alter  his  exile,  wa^  beard, 
both  in  Ireland  and  France,  to  regret  his  car- 
riage to  Pitmedden,  and  to  blame  )iis  queeu 
ibrit. 

**  St.  Basil,  being  invited  by  Mode^us,  by 
command  ofValens  theemoeror^  toturn  Arian, 
with  a  promise  of  rewards,  and  threatened, 
with  punishmeuts  if  he  turned  not,  answered, 

*  Rewards   were  fit  to  tenbpt  children,  and 

*  threats  to  terrify  oowards/  Theodoret  Hist. 
Eccles.  1.  4,  c.  17." 

Lord  Ilailes  proceeds :  <^  Lord  Fonntainhall 
observes,  that  m  the  parliament  1686,  of  all 
the  Judg]e8,  Pitmedden  only,  like  Athanasius, 
opposed  the  court,  vol.  1,  p.  447."  in  this 
page  of  Fountainhail,  I  find  the  following  pas- 
sage:-"  Feb.  11,  1686,  Mr.  Alexander  Mal- 
colm, of  Lpchore,  Advocate,  his  letter  from 
the  king  is  read,  nominating  him  a  lord  of  the 
session,  in  place  of  sir  Alexander  Set^n,  of 
Pitmedden;  laid  8nde4n  May  last, Tor  opposing 
the  papists  in  parliament,"  but  n6thing  about 
Athanasius,  Lord  Hailes  in  his  Notes  on  the 
Cataiogfue  of  the  Lords  of  Session  mentions, 
that  in  the  year  1681,  a  new  commission  im- 
der  the  great  seal  was  granted  to  the  Lords  of 
Session,  and  says,  that  upon  thatoccasiou  lord 
Pitlinedden  (MS.  Notes  on  the  Books  of  Sede- 
test)  qbsenres,  that  *'it  makes  their  places, 
which,  1^  tlie  act  of  James  ^,  were  ad  viiam 


bate  thereanent,  they,  in  respect  of  the  an* 
swers,  re]>el  the  olgactioii  anent  proditio  tetti' 
moniiy  and  repjel  the  second  defence  as  to  locini 
criminU,  And  the  Lords  having  considered 
the  otlier  objections,  and  heard  the  witnesses 
adduc^  by  the  pannel  for  proving  Ae  same, 
ordain  Thdmas  Ingrliam  and  the  rest  of  the 
witnesses  adduced  by  his  majesty^s  advocate, 
to  be  received." 

When  Ingrham  was  brought  in,  and  hold- 
ing up  his  hand  to  swear,  ^ir  Hugh  directed 
himself  to  him.  and  said,  *'TaVe  need  now, 
what  you  are  anout  to  do,  and  damn  not  your 
own  foul  by  perjury,  for  as  1  shall  answer  to 
Qbd,  and  upon  ^H^  peril  of  mine  own  soul,  I 
am  here  ready  to  declare  I  never  saw  you  in 
the  face  before  this  process^  nor  spake  to  you." 
Then  Ingrham  was  solemnly  sworn,  and  in- 
terrogate upon  the  whole  Articles  of  the  libel. 
Several  things  fell  in  this  witness  his  exami- 
ne/ culpam^  become  arbitrary ;  and  therefore  I 
opposed  it,  and  afterwards  f  bun<]U  the  iruits  of 
it,  when  T  was  tufned  out  of  my  place,  as  one 
qf  the  number,  for  no  other  cause,  but  the  op- 
position I  made  to  toleration  of  popish  idolatry, 
m  the  parliament  liolden  a.  d.  1686." 

Lord  Hailes  (ubi  sup.)  informs  us,  that  the 
king's  letter  to  the  Court  of  Session,  intimating 
the  dismission  of  Pitmedden,  bear$,  that  *'  Vlk 
have  removed  him  tor  reasons  best  known  to 
ourselves." 

The  <'  Claim  of  Right"  passed  in  the  Con- 
vention of  Estates  at  Edinburgh,  April  1 1th, 
|689,  recites  in  the  catalogue  of  measures  by 
which  it  is  found  and  declared,  thatldng  Jame^ 
*'  inv^ed  the  fundamental  co  stitutiuu  of  the 
kingdom,  and  altered  it  from  a  legal  limited 
monarchy,  to  an  arbitrary  despotic  power,  and 
hath  exercised  the  same  to  the  subv en^on  of 
the  Proteiitant  religiop,  and  the  violation  of  the 
laws  and  liberties  of  the  kingdom,  inverting  all 
the  ends  of  government ;  ^hereby  he  hath  for- 
feited the  right  to  the  crowp^  and  the  throue  is 
become  vacant,"  tlfa  following  artiple,  '*  By 
sending  letters  to  the  chief  poju-t  of  justice, 
not  only  ordaining  the  judges  to  stop  and  de* 
sist  sine  die  to  determine  causes ;  hut  also  or- 
dering and  coinmaading  them  how  tQ  proceed 
in  cases  depending  belore  them,  contrary  to 
the  express  laws ;  and  by  changing  the  nature 
of  the  judges'  gifts  tfd  vitum  out  culpawy  and 
^ving  them  cuinmissions  ad  beneplacitum^  to 
dispose'  theni  to  compliance  with  arbithuy 
courses,  and  turning  them  wit  of  their  offices 
when  they  did  not  comply." 

Lord  Pitmedden  published  a  treatise. '<  Of 
Mutilation  and  Demembratioo,"  sul^ned  to 
the  second  edition  of  sir  Geoige  Mackeozie*s 
^  Law  of  Scotland  in  Matters  Criminal,'  |bl. 
1699.  This  treatise  shews  that  the  autlior  had 
read  many  books.  /Lord  Hailes'  Notes  on  the 
Catalogue  of  the  Lords  of  Session.  It  appeals 
^at  Seton  was  made  a  JL^rd  of  Sesskm  ra  the 
year  167r ;  and  VVodrow,  vol.  (?,  p.  605,  speaks 
of  him  as  being  alivs  whea  that  vblums  was 
published  (1732). 
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natioD,  which  we  cannol  expect  to  meet  with 
iD  the  regiiten.  And  thererore  I  sbeli  Me 
the  Depontion  of  both  the  witnesses  as  &ey 
^re  recorded,  and  then  a  larger  aocouot  of  the 
circumstances  from  good  vouchers  before  me. 

Thomas  Ingrham  in  Borlands,  aged  thirty 
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Tinced  in  his  conscience,  it  hugs  the  mcMl 
damnable  trinket  in  natiune. 

After  silence,  the  justiceTgeneral  interro- 
gates  Ingrham  again  ;  who  answered,  he  had 
said  as  much  as  he  could  say  upon  oath.  And 
the  justice-general  offering  a  third  time  to  in- 


\^\v^    h«  h^nrri    lordjustice-general,  I 


Jaird  of  Cesnock,  at  Daniel  Crawford' 
in  t^alstoun,  at  the  time  libelled,  he  beard 
Cesnock  ask  from  whence  they  came,  and 
Daniel  answered,  from  the  West-land  party  ; 
and  that  be  asked,  who  commanded  them, 
jCrawford  said,  one  Hamilton.  And  the  depo- 
nent being  interrogate  upon  the  rest  of  the 
libel,  depones  he  Knows  notbing  of  it.  And 
this  \s  the  truth,  as  he  shall  answer;  and. 
G^not  write,  i^^  Subscribitur^  PfiaTH,  1.  P.  D. 

Daniel  Crawford^  aged  30  years  or  thereby, 
inarried,  purged,  and  sworn,  depone  nega- 
tirety  to  the  whole  libel.  And  this  js  the  truth, 
^nd  depone  be  cannot  write. 

Sic  Suhffiribitur,        Perth,  I.  P.  D. 

Tlie  assize,  with  ^ne  voice,  by  the  mouth  of 
jnr  John  Dalmaboy  their  chancellor,  having 
considered  the  indictment  and  depositions 
of  the  wi,tnesses,  against  ^ir  Hugh  Campbell 
Alder  of  Cesnock,  finds  the  libel  not  proven. 

Sk  SubKribitur,  J.  Dalmahoy^  Chancellor. 

Tbe  PanoalPs  Procurators  asj^ed  and  took 
instruments  upon  the  Verdict. 

Thus,  continues  Wodrow,  tbe  process  stands 
in  the  records,  and  more  we  could  not  look  for, 
*BuC  it  is  worth  the  reader's  while  to  have  tbe 
detail  of  the  circumstances  of  this  remarkable 
£xamination  from  the  papers  above  mentioned. 
And  they  inform  me,  that  Ingrham  deponed, 

ifliat6eing  in  the  house  of Crawford,  C'es- 

sock  came  to  the  door,  and  baring  called  upon 
the  said  €ra»rfonl,  he  asked,  what  men  those 
Who  were  in  his  house  ;  Crawford  answered; 
they,  were  men  lately  come  from*  the  West- 
land  army.  Then  ijesnock  ^ked,  who  com- 
mands there.  Crawford  answered,  one  Robert 
Aamlloun.  As  Ingrham  was  going  ou  in  his 
deposition,  bne  of  Cesoock^s  lawyers  asked 
bira,  whether  he  had  *  communicated  this  to 
any  others,  to  seduce  them  thus,  to  depone, 
«na  told  him,  he  was  now  under  a  deep  ostb, 
iind  nothing  less  than  his  soul  at  atake. 
tngrham  answered,  1  believe  I  have  spoken  of 
it  to  severals.  Then  the  justice-general  asked, 
if  Cesnock  spake  any  other  words  to  Craw- 
ford ;  Ingi  bam  answered,  My  lord,  I  am  now 
upon  my  great  oath,  and  I  declare  I  do  not 
remeaabejr'he  spake  any  more  at  all. 

Upon  this  there  was  a  great  shout,  and 
^pping  of  hjinds  in  t|)e  court ;  at  which  .the 
Idtijg's  advpcate  safd  in  e  great  passion,  that 
be  believed  that  (Cesnock  had  hired  his  friends 
to  make  this  acclamation,  in  order  to  confound 
the  king's  evidence,  and  he  never  heard  of 
micb  a  Protestant  rore,  exoept  in  tbe  trial  of 
^haiidNiry ;  that  he  had  always  a  kindness 
for  that  perawasion  till  now  ;  that  he  was  eon- 


rose  up  and  said,  <<  My 
lord  justice-general,  I  have  been  an  assizer  m 
this  court  atove  twenty  times,  and  .never  heard 
a  witness  interrogate  upon  the  same  thing 
naore^han  twice  ;  and  let  Cesoock's  perswa- 
sion  be  what  it  will,  we  who  are  asaiasera  and 
are  to  oognosde  upon  the  nrobation  upon  tha 

C'l  of  our  souls,  will  take  notice  only  to 
^rham's  first  deposition,  though  your  lord- 
ship should  interrogate  him  twenty  times."  The 
Justice-general  answered  him  witb  wi^rmtb, 
**  Sir,  you  are  n9t  judges  in  this  case."  The 
laird  of  Drum,  another  of  the  assizers,  pre« 
sently  replied,  **  Yes,  my  lord,  we  are  only 
competent  judges  as  to  the  probatiop,  thougn 
not  of  its  relevancy."  Whereupon  the  whole 
assizers  rose  up  and  assented  to  \Yhat  those 
said.  The  justice-general  in  a  great  heat  said, 
**  I  never  saw  such  an  uprore  in  this  court, 
nor,  1  believe,  any  of  my  predecessors  beforo 
me,  and  it  is  tiot  us  you  contemn^  but  his  ma- 
jesty's authority." 

l^lence  being  commanded,  Crawford  the 
other  witness  was  called  in,  who  being  deeply 
sworn,  and  no  objection  being  made  afi;ainst 
him,  he  deponed  negative,  **  That  he  did  not 
see  Cesnock  for  a  cobsiderable  time  either  be* 
fore  or  afler  Both wel- bridge ;  that  he  does  not 
remember  that  Cesnock  spake  any  thing  to 
him,  either  about  the  West-land  army,  or  who 
commanded  them." 

Whereupon  there  was  another  great  cry. 
made,  and  clapping  of  hands,  which  put  the 
Justice'geuerai  and  Advocate  into  a  great  rage, 
as  what  they  reckoned  an  irreverent  insultmg 
of  the  court.  Then  Cespock's  advocates  craved 
the  Probation,  might  be  remitted  to  the  know- 
ledge of  the  Assize,  which  could  not  be  refused. 
And  af^er  a  short  speech  made  to  them  by  Ces-. 
nock's  lawyers,  they  inclosed  themselves,  and 
very  soon  returned  tneir  Verdict,  Not  Guilty. 

Upon  which  Cesnock  took  instruments,  and 
his  lulvocate  craved  he  might  be  liberate,  in 
respect  nothing  was  proven  against  him.  The 
Justice-general  answered,  that  seemg  he  was 
the  king's  prisoner,  they  must  have  his  ma- 
jesty's mind  before  he  be  liberate.  Cesnock 
replied,  that  he  was  content,  for  he  was  abun- 
dantly certain,  the  guilt  charged  upon  him 
could  never  be  proveu.  Tbe  court  sat  late,  or 
rather  early,  it  being  about  two  of  the  dock  o» 
Friday  morning  before  they  rose,  and  Cesnock 
was  returned  to  prison. 

It  is  very  evident  upon  (he  whole,  there  waa 
a  design  formed  to  brin^  this  worthy  gentle-* 
man  under  a  sentenoe  of  death,  and  at  least  to 
take  his  estate  from  him,  though  there  were 
few  gentlemen  less  obnoxious  to  the  laws  than 
he.  We  see  that  pow  no  methods  were 
boggled  at,  though  never  so  vile,  to  aocoM- 
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pliBh  wicked  designs.  Suborning  of  witnesses 
IS  yeiy  palpable  in  Ibis  case  ;  wno  were  guilty 
ia  not  my  province  tf>  determine  :  and  the  king 
must  be  drawn  into  this  aifair,  by  procuring  a 
latter,  which  we  have  seen  above,  ordermg 
iHreoognitions  to  be  taken  upon  oath  by  the 
justiciary  ;  and  yet  we  find  m  this  case  they 
were  taken  by  the  advocate  alone.     ^ 

It  may  be  proper  further  to  remark,  in  order 
to  tliie  reader's  having  some  idea  of  this  go- 
Teroment,>hat  the  iustice  court,  which  ought 
to  be  most  just  and  fair,  and' give  all  allow- 
ances in  cases  relating  to  mens'  lives  that  law 
and  equity  suggest,  were  in  this  case  evidently 
partial  in  refusing  the  relevant  exculpation  of 
alUn^  at  the  time  libelled,  in  casting  Cesnock's 
witnesses  for  exculpation,  and  repelling  the 
most  relevant  defence  projiounded  upon  a  tri- 
fling circumstance  $  and  in  their  unaccoantable 
carriage  to'Inghram  when  upon  oath,  and  their 
open  endeavours  to  push  him  to  peijury,  so 
plain,  as  the  assizers,  none  of  them  Presbyte- 
rians nor  favourers  of  the  sufferers,  could  not 
bear  them ;  and  in  their  hectoring  and  abusing 
these  gentlemen,  for  acting  ps  conscientious 
persons  would  do. 

AAd  if  those  were  their  methods  with  gen- 
tiemen  and  before  lawyers,  we  may  easily 
giles8,1iow  little  justice  or  equity  poor  simple 
ooantn'  people,  who  could  not  bell  the  cat  with 
Aem,  had  to  look  for.  And  what  sad  work 
would  we  meet  with,  if  we  had  full  accounts  of 
their  procedure  from  one  who  knew  forms  and 
law,  and  had  been  a  witness  to  their  proce- 
dure! 

I  cannot  pass  this  process  without  remarking, 
that  several  of  the  assizers,  and  other  gentle- 
men in  the  house,  were  brought  to  no  small 
trouble  for  the  noise  in  the  court,  at  In^prham*^ 
declaring  he  could  say  no  more,  which  the 
advocate  was  pleased  to  call  a  Protestant  rore. 
And  indeed  so  he  might,  for  it  was  an  evidence 
•f  the  satisfaction  of  the  spectators,  at  the  mis-. 
I^i^ng  of  the  design  of  the  managers  now  giv- 
me  into  a  popish  successor,  and  tyrannical  and 
aivitary  measures.  Severals  were  brought  be- 
fore the  council,  and  by  them  remitted  to  crave 
pardon  of  the  justiciary.  I  give  it  as  it  stands 
m  the  criminal  books,  April  24. 

*'  Appeared  sir  Patrick  Maxwel  of  Springkel, 
Alexander  Nisbet  of  Craigentinny,  James  Lind- 
say of  Drumburg,  bein^  pivsued  before  the 
council,  for  making  a  noise  in  the  time  of  Ces- 
nock's  Trial  when  the  witnesses  were  examined, 
aati  were  ordained  to  appear  before  this  court, 
and  make  acknowledgement  and  apology  there- 
fore, which  this  day  they  did.* '' 
^  We  shall  iust  now  hear,  that  April  17th  Ces* 
nock  was  allowed  free  prison.  •  And  June  19 
1  find  by  the  Registers  that  the  witnesses 
against  Cesnock  are  still  in  prison,  but  that  day 
the  council  allow  them  free  prison ;  abd  for 
any  thing  I  know,  they  continued  a  consider- 
able time  in  prison;  For  September  16  the 
councU  ordain  logrham  and  Crawford  witnesses 

—— — „— ,     k     ■ — 
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against  Cesnock  to  be  examined  by  the  Com- 
mittee for  public  affairs.  The  day  before,  Sep- 
tember 15tb,  they  send  Cesnock  and  Mr.  John 
Rae  to  the  Bass.  October  IS.  I  find  the  coun- 
cil order  the  witnesses  against  Cesnock  to  be 
continued  still  in  prison^  and  they  are  albiwed 
sixpence  a  day.  What  they  expected  from 
these  witnesses,  or  for  what  ends  they  were  so 
long  detained  I  cannot  say :  only  we  sh^U 
find  that  Cesnock  was  afterwards  forieited,  aD<f 
his  estate  given  to  Melford.  In  all  this  matter 
this  gentleman  hath  notbine  relative  to  the 

{)lot  laid  to  his  charge,  though  that  was  the  al- 
^ed  cause  of  his  imprisonment. 

December  3d,  1684.  Jhe  Council  ^iveordos 
to  the  Advocate  to  raise  a  process  ot  forfeitars 
before  the  parliament,  by  a  summons  in  Latin, 
after  the  old  way,  under  the  quarter  seal,  upon 
a  chaige  of  sixty  days,  against  Cesnock  elder 
and  younger,  Jeniswood,  and  several  others. 

January  7,  1685.  In  the  Council  a  Letter  is 
rei^d  from  the  king  appointing  certain  noble- 
men and  gentlemen  to  be  processed  before  the 
ensuing  parliament,  and  the  Council  form  the 
following  act : 

'The  lords  of  his  majesty's  privy couDcfl 
having  a  letter  from  the  king  dated  nhitehsll 
December  %4,  signifying,  That  his  majesty 
having  indicted  a  session  of  parliament  19 
meet  at  Edinburgh  the  lOih  March  next  to 
come ;  and  seeing  his  majesty's  royal  brother 
cannot  stay  so  long,  nor  is  it  fit  to  keep  the 
members  so  long  together,  as  sixty  days  may 
run  from  their  first  meetiiig,  before  the  pro- 
cess, necessary  to  be  raised  against  sodi  as 
are  acceasarv  to  the  late  treasonable  conspi- 
racy, and  other  crimes  of  treason,  can  come 
in ;  and  it  having  been  ordinary  in  the  rrigoi 
of  his  majesty's  royal  predecessors,  to  iasua 
out  processes  in  such  cases,  for  citiug  those 
who  are  to  be  accused  ;  and  therefore  com- 
manding hb  advocate  to  raise  processes  be- 
fore the  said  session  of  parliament  immedi« 
ately  at  sight  hereof  ajfainst  the  wholeper- 
sons  aftermentioBed,  viz.  Denholm  of  West- 

shiels, Stuart  son  to  Cultness,  sir  Joha 

Cochrane  of  Ochiltree,  James  Stuart  son  to 
sir  James  Stuart  Provoat  of  Edinburgh,  tbe 
lord  Melvil,  sit  Patrick  Hume  of  Polwart, 
George   Pringle    of   Torwoodlce,  Andrew 

Fletcher  of  Saltoun, Hume  of  Bas- 

senden, ^  Hay  of  Park,  sir  James  Dal- 

rymple  of  Stair,  Walter  Lockart  of  KirktooB, 

Montgomery  of  Langsbaw,  John  Weir 

of  Newton,  Mr.  Gilbert  Elliot  writer  in  Edin- 
burgh,    Campbell  of  Ardkin|rlass,  sir 

Hugh  Campbell  of  Cesnock  elder,  sir  Georg* 
Campbell  younger  thereof,  the  heirs  of  tbt 
deceased  earl  of  Loudon,  the  heirs  of  die 
deceased  Mr.  Robert  Martin  late  derk  tp^ 
justice  court.  The  lords  giva  wanant  accoro* 
mgly.' 

In   relating  the   criminal  prooeediogi  i* 
Soptland,  which  were  bad  daxiog  the  next  year» 
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after  this  Trial  of  Sir  Hugh  Campbell,  Wod-  { 
row  writes  tbns : 

'*  By  the  written  Minutes  before  me  of  this 
flederant,  I  find  that  Cesnock's  Bill  for  excul- 
Mtion,  was  this  day,  May  Ist,  before  the 
lords  of  the  articles,*  consisting  of  his  defences 
that  he  was  alibi,  that  such  as  he  had  convers- 
ed with,  who  were  at  Bothwd,  had  taken  the 
bond,  that  his  case  was  <  res  hactenus  judicata' 
and  an  enumeration  of  the  steps  of  the  loyalty : 
But  the  short  hints  before  me  do  not  bear  what 
was  done  about  it.'' 

Bfay  ISth.  <'  The  parliament  ratify  the  pro- 
cesses of  forfdture  against  "Robert  Hamilton  of 
Monkland,  Mr.  Uotert  Baily  of  Jerviswood, 
and  Archibald  late  earl  of  Argyle.  We  have 
«een  these  were  three  of  the -most  iniqnous  sen- 
tences pronounced  by  the  Justiciary ;  and  had 
not  the  witnesses  iailed  in  Cesnock's  process, 
we  should  have  had  all  the  unjust  interlocutors 
upon  that  head  ratified  this  day  likewise  in  all 
probability." 

But  upon  reference  to  the  Books  of  Parlia- 
ment no  proceedings  concerning  the  Campbells 
of  Cesnock  have  been  found  under  this  date. 

*  Of  the  jurisdiction  of  the  Scots  Parlia- 
ment, Mackenzie  writes  thus: 

*'  Since  the  parliament  is  the  supreme  judi- 
^tory,  it  may  certainly  cognosce  all  causes  in 
the  first  instance^  And  of  old,  if  a  person  ac- 
cused for  treason  did  absent  himself,  the  ori- 
minal  court  nor  no  other  inferior  court  could 
proceed  to  take  trial  by  probation  against  him, 
and  so  all  they  could  do,  was  only  to  denounce 
-  ium  fugitive  tor  his  absence,  upon  which  de- 
nunciation his  eschieat  did  only  faU,  but  he 
could  not  be  forteited  ;  and  therefore  since  it 
was  unjust,  that  he  should  by  his  own  absence 
procure  to  liimself  an  impunity  and  exemption 
from  forfeiture,  the  parliament  did,  by  thdr 
•upreme  power,  cite  the  person  guilty,  to  ap- 
pear before  them,  and  did  lead  probation  in  ab- 
sence against  him,  and  forfeit  him  in  absence 
though  guilty.  '  But  it  being  found  inconve- 
nient that  parliaments  behoved  either  to  be 
called,  or  such  delinquents  pass  unpunished, 
therefore,  by  the  11  act :  9  pari.  Char.  1.  it  is 
atatuted,  That  the  justices  may  proceed  to  try 
crimes  by  probation,  even  when  the  person 
cited  is  absent,  in  cases  of  treasonable  rising  in 
arms,. and  open  and  manifest  rebellion  agamst 
his  majesty  or  his  successors  and  their  autho- 
rity :  80  that  the  parliament  are  yet  only  judges 
to  the  trial  of  all  crimes,  by  probation  against 
absents,  except  only  pei^uelhon,  or  open  and 
manifest  treason.  And  albeit  it  may  seem 
ftrange,  that  the  justices  should  have  been  al- 
aUowed  to  lead  probation  against  absents, 
in  this  which  is  the  greatest  of  crimes,  and 
not  in  crimes  of  lesser  importance.  Yet  this 
proceeded  from  the  just  detestation  which  the 
pariiament  had  of  this  crime,  and  that  the 
punishment  thereof  might  not  be  delayed, 
where  the  delay  might  prove  so  dangerous. 

''  If  theparfiament  forfeit  any  person  after' 
cognitam  of  the  cause,  the  sentence  cannot  be 


May  15.  Wodrow^  sayv^  "  The  criminal  pro- 
cess comes  on  agauist  the  noblemen  and  gen- 
tlemen who  are  cited  to  this  day.  The  lata 
alledged  conspiracy  was  the  pretext,  of  forfeit* 
ing;  but  this  process  was  really  intentad 
against  them  because  they  were  averse 
from  {Ardacy,  favourers  of  preshyterians  and 
possessors  of  good  estates.  This  day  par* 
liament  have  read  before  them  the  King's  Let- 
ter to  the  council,  and  their  orders  to  the  advo- 
cate to  cite  them  in  the  dittay  against  them  all. 
Th^re  were  present  Cesnock  el£r  and  younge? 
and  some  otners,  under  date  June  ISth.  Their 
dittay  is  read  chaivins^  Cesnock  with  accession 
to  Bothwell,  and  no&  of  them  with  the  plot. 
The  advocate  restricts  their  libel  to  the  plot^ 
and  for  probation  adduces  Commissary  Monro, 
and  the  gentlemen's  own  confession,  which  was 
read,  viz.  that  they  acknowledge  they  were 
at  the  meeting  mentioned  in  Monro's  deposi* 
tion,  and  throw  themadves  on  the  king's  mercy. 
And  Mr.  Carstairs's  depositions  werO'  read 
again,  the  parliament  found  the  dittay  provra* 
The  lord  Melvill  and  Langshaw  are  sentenced 
in  common  form,  but  in  Cesnock's  case,  the 

quarrelled  by  any  inferior  judge,  act  39  pari. 
3  king  James  6.  And  though  it  be  added  to 
that  act,  that  no  forfeiture  lawfully  and.  or- 
deriy  led  in  parliament,  shall  be  quarrelleu  by 
any  inferior  judicatory ;  for  these  ^ords  *  law- 
fully and  orderly  led,'  seem  unnecessary,  ainea 
after  the  cognition  of  the  cause  by  thja  parlfa* 
ment,  no  inferior  judicatory  can  quarrel  a  de- 
creet of  parliament,  even  though  it  be  pre- 
tended that  the  said  decreet  was  not  lawful  - 
and  orderly :  yet,.if  a  person  be  only  denounced 
fugitive  by  the  parliament,  the  lords  of  the 
session  may  suspend  in  that  ease,  if  the  process 
was  not  orderly  led ;  but  whether  they  can  re- 
duce, even  in  that  case,  *  est  dtioris  indaginis.' 
And  some  think  that  though  it  were  very  in- 
convenient, that  such  a  decreet  should  receivo 
present  execution,  where  possibly  the  party- 
was  not  lawfully  cited,  yet  that  such  respect  is 
to  be  paid  to  the  parliament,  as  that  the  illega^ 
lity  of  that  proceaure  before  them,  though  not 
objected  before  sentence,  should  remain  unde- 
cided till  the  next  session  of  parliament. 

*<  If  the  parliament  should  remit  anv  such 
process  for  crimes,  to  any  of  their  own 
number,  to  be  decided  finally  before  them,  it 
hath  been  doubted,  whether  their  decisions 
could  be  reduced  by  the  siession :  and  this  act 
of  parliament  reaches  only  to  decisions  in  par«  • 
liament.  But  yet,  since  decreets  pronounced 
by  cemmisstoners  of  parliament  are  reputed 
with  us  decreets  of  parliament,  and  since  de- 
creets pronounced  by  commissioners  for  valua- 
tion of  tiends,  are  not  reduceabte,  because  these 
decreets  are  reputed  decreets  of  parliament,  aa 
being  pronounced  by  such  commissioners  of 
parliament,  it  seems  thiit  decreets  pronounced^ 
by  such  commissioners,  in  crimes  after  piy»ba- 
tion,  could  not  be  quarrelled  and  reduced  bv 
the  session,  or ,  other  inferior  judicatories." 
Criminals,  pt.  8,  tit.  3. 
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time  and  plaoe  of  tbetr.execatioii  is  renoitted  to 
the  king  tmpUciter,  .  Tbe  oommissioher  har- 
iDg  sidhiiiiea  he  had  instnictioiis  to  s|Mire  their 
lires  if  they  would  be  iDgeDoiis.  After  seotence 
was  pronounced  #ith  the  Usual  solemnities, 
old  Oesnock  deshred  leave  to  speak  a  word  ana 
liberty  being[  granted  he  said  *<  his  sentence 
was  Terj  weighty,  and  he  wish^  it  might  be 
noticed  against  all  c6n<Semed,  hut  6ne  thing 
weighed  him  more  tlian  aay  thing  which  con- 
cerned himself,  and  that  was,  that  his  creditors 
were  like  to  suffer  with  him,  and  humbly  sup- 
plicate that  his  grace  the  commissioner  migiit 
represent  their  condition  to  the  king's  majes^, 
for  before  Uiey  were  losers  he  would  rather  Be 
•ontent  to  starre.^' 

Upon  reference  to  the  Books  df  Parliament, 
thefte  proceedings  against  the  Cesnocks  have 
not  been  found  under  this  date.  Under  which 
however  appears  tbe  Act  of  Annexation  of  se- 
veral knas  to  the  croWn,  specifying  amon^ 
other  traitors  whose  lands  are  annexed.  Sir 
Hogh  Campbell  of  Cesnock,  and  sir  CSeorge 
Campbell  of  Cesnock,  as  traitors  lately  for- 
laulted.  June  13, 1685.  It  is  act  42  of  king 
James  7th,  Ist  parliament,  dated  June  16, 1686. 

In  t^ePnvyCoifticil  Register  of  July  Ist, 
1685,  it  appears  that  a  Letter  there  inserted 
vrhkh  was  writti^  the  day  before  to  the  Lords 
'Secretaries  of  State,  was*  read,  voted  and  past. 
This  Letter  among  other  matters  desires  « their 
lord^ips  will  he  pleased  to  remember  to  send 
dofrn  the  remission  to  the  two  late  Lairds  of 
Cmock,  which  was  sent  np  some  time  agoe 
marked  with  my  lord  Advocate's* band.^' 

On  th^  9tfa  of  Jnly,  is  read  a  Letter  from 
tartt  HtoN^Mty  Murray,  in  which  he  writes, 
*^  Atf  to  CesnodL's  remission  I  hope  it  shall  be 
sent  \f  the  next  post  with  the  siAiification  of 
his  majesty's  pleasure  thereanent?' 

On  the  Srd  bf  Sqitember,  <<  The  Letter  un- 
derwritten,  direct  from  his  most  sacred  ma- 
jestie  to  his  Privy  CduiM^,  anent  sir  Hogh 
•  and  sir  George  Campbles,  somety  mes  Lakds  of 
Cesnuck,  tor  sending  them  prisoners  |o  tbe  Isle 
of  Bass,  untill  his  mi^estie  should  tfayik  fitt  to 
declare  his  iarder  pleasure  concerning  them," 
beinflr  read,  was  ordered  to  be  recoiled.  Off 
whiOk  Litter  the  tenor  followes: 

J.  JR. 

"Rieht  trustie  and  welbeloved  cousin  and 
eouncellor,  right  trustie  and  intirely  beloved 
cousin  and  councellors,  right  trustie  at<d  right 
welbeiored  cousins^ftnd  oouncellors,  right  trus- 
tie and  well  beloted  cousins  and  councellors, 
right  trustie  and  welbeloved  councellors  and 
trustie  and  well  beloved  councellbi^.  We  greet 
you  well.  Whereas  we  baVe  been  graciously 
pleased  to  grant  a  remission  (of  the'  date  of 
these  presents)  to  sir  Hugh  and  sir  t^eorge 
Campbles,  somety  mes  LaiiSs  of  Cesnock,  for 
'  the  crimes  of  treason  therein  pientione^  to  be 
only  extended  to  the  securitie  of  their  lives,  in 
manor  therein  fully  expressed.  Nevertheless 
.  not  being  as  yet  resolved  to  sett  them  at  liber- 
tie,    It  is  now  our  will  and  pleasure,  and  we 


doe  heirby  autfaoiise  and  require  yim  to  send 
the  saids  sir  Hueh  an'd  si^r  Geoi^e  Campbles 
prisoners  to  our  Isle  of  the  B4ss,  thei^ein  to  re- 
main prisoners  untill  we  shall  think  fitt  to  de* 
chire  oar  farder  pleasure  concemiiig  them,  ffor 
dooing  whereof  this  shall  1^  to  you  and  all 
othere  who  fiiay  be  therein'  concerned  respec- 
tively, a  su£cient  warranf.  And  so  we  bid 
you  heartily  farewell.  Given  ki  our  court  at 
Whitehall,  the  Tth  day  of  Jul]^  1685,  and  of 
our  reigne  the  first  y£a'r,  b^  his  majesties  com- 
mand. Sic  Subicribitur,       Morray." 

*^  The  Lords  of  the  Committee  of  his  Majes* 
ties  Privy  Councill  for  publict  affiurs,  Doe 
g[ive  order  to  the  clerks  of  councill,  to  write  to 
sir  Hugh  and  sir  George  Campbells,  sometimes 
lairds  of  Cesnock,  to  repair  unraediatly  hither 
to  receave  the  councills  commands."  . 

On  the  18th  of  September,  «  The  Letter  un- 
derwritten is  direct  from  the  Councill  \o  the 
Lords  Secretaries  of  State,  off  which  the  tenor 
foltowesr 

<<  My  Lords ;  There  beingf  a  Letter  from 
the  king,  ordoring  the  two  Camobles,  late  of 
Cesnock,  to  be  sent  prisoners  to  tue  Bass,  not- 
withstandii^  of  his  miyesties  remission  to  tbeim 
for  their  lives  and  being  at  freedom  and  liberty. 
But  the  said  Cesnoc&  being  p6l  at  liberty 
upon  the  said  remission  befor  the  said  Letter  was 
communicate  to  the  councill^  the  Lords  of  the 
Committie  this  day  mett thought  fitt  to  acquaint 
your  lordships  bowe  this  afmir  stands,  to  tbe 
end  his  majestic  being  informed  of  it,  his  royall 
pleasure  may  be  known  there  anent,  which 
shall  be  readily  obeyed  by  the  Committie.  }■ 
whose  name  and  whose  command  these  are 
signed  by  your  lordships'  most  haml)!1e  servant. 
Sic  Subscribitur,        Alex.  Glascuen."- 

On  the  5th  of  October,  "  The  Letter  under, 
written,  direct fh)m  the  Lord  Secretary  Morray 
to  the  right  honourable  the  lords  of  his  majes- 
ties most  honourable  Privy  Councill  appointed 
a  Committie  for  publick  afiairs,  anent  tne  send- 
mg  the  two  Campbles,  late  of  Cesnock  pri- 
soners to  the  Bass,  being  read  was  ordored  to 
be  recorded,  and  ane  disoateh  was  immediatdy 
sent  to  Lewetenent  Coiloneil  Murray,  for  ap- 
prehending and  bringing  them  prisoners  to  Che 
said  Bass,  to  remain  therein  tin  his  maiesties 
farther  pleasare.  Followes  the  tenor  of  the  fbr- 
said  Letter : 

'*  My  Lords ;  I  have  receaved  a  Tetter  dated 
the  18tli  instant  signed  by  the  Lord  Archbishop 
of  Glasgow,  in  your  lordships'  name,  concerning 
a  Letter  formerly  directed  from  the  king  to  ihm 
Pnvy  Council!,  ordoring  the  two  Campbles, 
late  of  Cesnock,  to  be  sent  prisoners  to  the 
Bass,  notwithstanding  of  his  majesties  remis- 
sion to  them,  for  their  lives.  Whereof,  I  have 
given  ane  accompt  to  his  majestie,  by  whom  I  sma 
now  commanded  to  let  your  lordships  know  he  is 
not  well  satisfied  with  the  delay  that  has  been 
made  in  putting  his  pleasure  concerning  then 
in  execution,  as  it  was  mentioned  in  the  said 
Letter.  And  therefore  it  is  now  his  majesties 
expresse  pleasure  that  with  all  convenieui  diii- 


Digitized  by 


Google 


977J  STATE  TRbU.S,  S^CHAitLKi^rL  l6S4.^Sir  th^h  CampbtlL         \&t^ 

geoce  your  lonUbf ps  oause  them,  the  saids  two 
Campbles,  late  of  Cesnock,  to  be  sent  under  a 
•ufficieut  gtrard  to  tlie  Bass,  with  the  necessary 
orders  for  tbeir  being  detained  prisoners  there 
dtirto^  his  majesties  pleasure.  1  am,  my  lards, 
your  lordship's  most  humhte  servant. 

Sk  Subtcrikilur^        Mosrat." 
Windsor,  {29th  Sept.  1685^ 

Followes  the  tenor  of  ttie  Order  gi^en  €o  Lewe^ 
tenent  CoHunell  Murray : 


*^  You  are  hereby  required  and  eoramandcd 
Upon  sight  hereof,  to  ordor  a  sufficient  party  of 
the  forces  mider  your  command  to  apprehend 
the  persons  of  the  two  Campbles,  late  of  Ces- 
nock, and  imtnediotely  to  cause  the  said  par- 
tie  transport  them,  safely  pdsoners  to  the  Isla 
of  the  BasSy  there  to  be  detained  prisoners, 
dureing  his  majesties  pleasure,  conform  to  a 
letter  direct  from  the  lord  Secretarie  Morray, 
by  bis  mi^eaties  command,  dated  the  twentie 
Aynth  day  of  September  Ust,  and  the  deputy 
l^vemor  of  the  said  Isle  of  Bass,  is  hereby 
offdored  to-  receave,  and  detean,  the  saids  two 
Campbles  of  Cesnock  *^  prlsoopra  uotill  his 
niijesties  furdcr  pleasure,  ^iveu  att  Edinburgh 
tiie  fift  day  of  October  1685. 

Sic  SuktcriUtur^        Tarbat. 

Da.  Falcon£K  Ramsav." 


n^filloming  Postages  from   FauntainhaiPs 
VecitioTU  relate  to  these  Proceedings : 

"  March  d4,  S5,  ia,  and  27,  1684.  Were 
taken  up  in  tlie  criminal  trial  of  sir  Hugh 
Canpbell  of  Cesnock  for  treason.  The  king's 
•dTOcate  first  craved  tliat  the  criminal  lorn 
might  take  a  precognition  what  Uie  witnesses 
frr  the  king  could  say,  conform  ttf  the  power 
allowed  by  the  king's  fetter,  in  such  oases,  be- 
fore they -should  Kgin  his  trial.  Alledged  for 
Cesnock,  1.  This  were  proc/eretss/imonittjn.  S. 
It  oodld  not  be  now  done,  seeing  the  very  day 
of  the  paonal's  appearance  waa  come.  Sw  They 
could  not  praoognosce  even  by  the  king's  leiter, 
without  a  warrant  from  the  privy  coimcik 
Wberei^Mm  &  council  was  instantly  called  ex- 
traonUnariy,  and  they  authorized  them ;  and 
accordingly  they  examined  the  witnesses  upon 
oath,  as  to  what  they  could  say.-^As  to  the  1st 
objection,  it  was  remembered,  that  lately,  in  a 
cause  of  Mr.  Charies  Lindsay  minister  at  Co- 
vinglOBa^nstthe  laird  of  Cunningbambead, 
in  regard  Mr.  Charles  had  taken  the  decinra* 
tionof  some  witnesses  under  tbeir  bami,  bear- 
ing that  they  would  say  the  same  if  they  were 
upon  oath,  the  lords  liad  found  that  he  could 
not  adduce  these  as  witnesses  for  him,  *  ob  pro- 
*  dltionem  testimonii,"  by  the  said  pre-en<j|;aged 
declaration  taken  by  a  private  person,  without 
nny  warrant ;  and  Dury  marks  a  decision  on 
■  III ■■    ■ 

*  <«  The  old  gentleman''  says  Crookshank, 
▼ol.  S»  p.  337,  **  died  soon  after,  and  probably 
bis  death  was  heasteaed  by  thir  hardships  he 
underwent." 

voir.  X. 


th«r  Uth  of  July  1691,  betwixt  livingston  anif 
Gallowsy,  where  the  lords  so  far  disapproved 
such  extn^udidal  declarations^  that  they  im- 
prisoned one  for  taking  them. 

**  Then  on  the  26th  the  debate  began  ;  and*^ 
it  was  alledged,  that  what  they  h^  libeUedr 
against  Cesiwck  the  panael>  were  at  most  but 
treasonable  speecfaeSf  and  so  were  expreflnly 
pardoned  by  the  indemnity  in  July  1679.  2.  U 
was  positively  efieqed  to  be  proven,  that  he  waa 
alihi,  and  not  at  the  bridge  of  Golston,  all  that 
day  on  whicb  he  was  libelled  to  have  uttered 
these  words.  3.  Non  constat  they  were  rebds  ; 
they  neither  being  denounced  fugitive,  nor  de- 
chirod  traitors ;  and  as  for  treasonable  words, 
the  ]%ws  of  all  nations  have  regarded  them 
little.  The  Roman  law  says,-  *  Lubricum  lingu» 
'  ad  psenam  facile  trahehdum  non  est,'  1.  7»  D« 
ad  I>>g.  Jul.  Majest.  and  the  1.  unic.  C.  si  qoi^ 
imperat.  malediz.*  puts  vtary  fiivourahle  and 
charitable  eonstructions  on' such  escapee;  and 
sir  Edward  Coke,  one  of  the  mat  judges  of 
England,  inhis  Institutes,  tit.  of  treason,  quotes 
cases,  whese  seditiotts  words  were  found  not  to 
infer  the  crime  of  treason.->--^^nt  Perth  jus- 
tice general  minded,  that  by  acta  of  parliament 
in  !&igland,  since  Coke's  time,  viz.  since  tbie 
king'sv  restitution,  it  is  declared,  treason  mar 
be  committed  in  words ;  and  thus  Edward  ^taU^ 
ley,  goldsmith,  was  condemned  and  executed  for 
treasonable  worda  at  the  time  of  the  breaking 
out  of  tlie  popish  plot  in  1678.  Yet  our  own. 
acts  of  parliament,  before  the  year  1661,  were 
not  so  express  against  such  words,  except  that* 
species  of  leasiiig-making  between  the  king 
and  hie  people  ;  and  tlie  ^  act  pari.  166S,  a» 
it  requires  that  such  expresaioas  be  deliberate^ 
advisied  and  malicious,  so  it  declares  that  for 
some  sorts  of  rash  and  reflecting  speeches  on 
the  king's  government,  they  shall  not  be  pur- 
suable  after  eight  months  tune.  And  whereas 
the  king's  advocate  answered,  that  the  treason- 
able words  libelled  against  Cesnock,  wete 
"  counsel  and  advice ;"  and  so  not  *  nodarerba^* 
but  art  and  partof  treason  ,•  falling  under  thes^ 
words,.  *  ope  et  consilio :'  it  is  replied,  Esto  it 
were  treasonable  counsel,  (which  is  denyed,) 
that  is  no  more  but  treasonable  words,  and  not 
art  and  part  of  treason ;  seeing  ther  worda 
were  not  previous  to  the  rdwUion,  but  it  wn» 
already  fonned ;  and  by  this  we  would  con« 
found  the  limits  of  two  different  species  of  trea- 
son, the  one  consisting  *^in  nudaemissiene  ver<« 
*"  borum,'  liable  to  mistakes,  especially  of  mean 
people,  such  as  thir  witnesses  are,  unless  they 
nad  redacted  the  prccise^  words  tittered  into 
writing  immediately  after  they  heard  them : 
and  lawyers  make  a  great  diderence  between 
words  that  of  their  o\ia  nature  tend  to  the; 
commission  of  a  crime,  and  such  as  *  non  cau- 
*•  sam  butoccasionem  Untum  delinqueiidi  prae« 
'  bent ;'  whereof  Matthseus,  Tit.  do  lees,  ma- 
jestate,  cap.  3.  num.  11.  gives  a  pregnant  in- 
stance, in  centurione  qu6dam.  2.  *  Nudum  eon- 
*  sihum,'  unless  it  be  ■  cumin  struotioBe  aliqua,' 
is  not  art  and  part,  but  still  bare  words ;  for  Css- 
nock  i^either  iwtniGted  them  with  moner^ 
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iftstaDce,  a  man  U  ooDTened  '  pro  homieiifiode- 
'  liberato ;'  he  founds  his  defenoe  tod  exciilpB« 
tion,  that  either  he  killed  in  self-defeooe,  or,  it 
was  a  casaal  homicide,  aocording^  to  the  late 
act  of  parliament,  in  1601 .  This  defenoe,  tho* 
contrary  to  the  libel,  has,  by  the  laws  of  all 
the  Christian  world,  ever  been  reoetred  and 
admitted.  To  the  «d,  Whatever  be  tha  dis- 
tance of  place,  this  is  '  projmsitio  aeteme  veri- 

*  tatis ;'  Cesnock  was  in  his  own  house  all  that 
day  of  June  1679,  when  Crawfnfd,  Inmm, 
and  Ferguson  past  by  the  bridge  of  Gi&lod  ^ 
ergo,  he  was  not  then  at  Galston  bridsa ;  and 
which  consequence  is  so  deeply  rooted  in  na* 
ture,  that  it  is  *  preesuraptio  joris  et  de  jure;' 
and  till  we  renounce  both  our  sense  and  msoo, 
no  oon?ictton  can  persuade  uh  of  the  oontraiy ; 
and  this  demonstration  is  confirmed  by  no  mi 
antboritr  than  Uie  testimony  of  an  anfei,  wbo 
acgues  tlie  disciples  into  the  belief  of  a  ravtr* 
reclton  by  this  enthymeme,  '  surrsiit  Doni- 

*  nus,  est  alibi,  ergo  non  est  hie ;'  and  yet  bera 
our  Sav iour  was  at  no  great  distance ;  for  *  na* 
'gis  et  minus  non-Tariant-speciem'  in  soeh 
cases ;  and  it  is  as  inialliblv  true^  thatCeanMk 
was  not  at  the  bridge  of  Gafston,  If  he  can  prave 
be  was  at  his  own  house  that  individoal  hoar  bs 
is  alledged  to  have  been  at  the  bridge,  as  if  I 
should  prove  that  he  could  not  be  mat  day  at 
Oalston,  because  he  was  at  Rome  or  Paris,  or 
tOOO  miles  distant  from  it ;  and  there  can  be  oo 
fallacy  nor  abuse  here,  nrhereby  rebels  can 
escape ;  for  his  mijesty 's  advocate  condescend- 
ing on  the  urecise  day,  it  is  positivelj^  offered  to 
be  proven  that,  all  that  day,  he  was  in  his  o#il 
house ;  and  that  the  pursuer  is  obliged  to  can- 
descend  on  the  day  of  the  "committing  the 
crime,  if  the  pannel  requires  him  to  do  it,  is  a 
principle  acquiesced  in  by  the  common  senti- 
ments of  all  criminal  lawyers.  But  sir  Gw^ 
Lockbart  denied  that  he  was  bound  to  do  it  <  m 
^  crimtne  majestatts ;'  and  required  '  impoan* 

*  bilitas  nature,'  ^that  they  could  be  m  Mi 
places  in  one  day,  to  make  a  relevabt  a/iii ; 
and  tbat  in  Mr.  William  Somervdl's^^tae,  aod 
McNeill  of  Bara's,  &c.  The  lords '  found  tea 
miles  not  a  sufficient  distance  to  infer  an  ML 

<•  Thejnsticcs  having  advised  the  debate,  th^ 
repelled  the  haxll  defences,  and  Ibmid  the  words 
libelled  to  have  been  spoken  by  Cesbocktobs 
such  treasonable  counsel  as  is  not  meant  to  be 
pardoned  or  included  in  his  majesty's  iodenn 
iiitv  ;  and  particnlariy  repelled  the  ^efitae  of 
alihif  as  it  was  qualified  and  circumstantiated, 
the  distance  between  the  two  places  bein^  but 
small ;  and  sustained  the  second  additKmal 
libel,  about  Cesnock's  harbouring  and  resettiBg 
rebels  on  his  lands,  as  an  aggravation  only  a 
the  first  libet  This  interiocutor  did  not  Boss 
without  some  heat  among  the  justices.  IW 
a  bill  was  giren  in  finr  the  paunei,'  dettring, 
since  his  majesty  was  the  best  interpreier  of 
his  meaning  in  making  that  indemnity,  that 
the  interlocutor  might  be  stopped  till  Ihey  ooo- 
Kulted  the  prince,  conform  to  the  appointment 
of  1.  9,  and  1.18.  Cod.de  legih.  But  itirai 
refined. 


aS-m^  ammunition,  noir  witfi  advice  how  to 
inanage  the  war,  where  to  fall  on  first,  what 
passes,  bridges  or  forts  to  secure ;  which  law- 
yers call  '  ordinatib,'tractatio'  or  *  apparatus  ad 
*>b^lun1;'  without  doing  of  which  the  pannel 
ciinnnt  be  repute  a  contriver  of  the  rerollion, 
■0  as  to  be  drawn  under  the  exception  made  in 
the  act  of  indemnity  in  July  1679 ;  and  of  this 
'  ikudtim  consilium  sine  instructioue,'  see  Yinn. 
Sfd  f  ei.  institute  de  obligat  ex  delicto.— Sir 
George  Lockhart  (who  was  joined  with  the 
king's  advocate  in  this  cause,)  argued ;  that 
these  rebels  who  came  out  of  Galloway,  after 
the  rebels  were  up,  to  fi>rtify  and  assist  the  re- 
bellion, were  as  guilty  of  contriving  as  they 
who  b^^  it  in  Lanerk  shire  ;  for  it  was  <  m 

*  'Cursu,'  and  had  <  tractnm  futuri  teroporis  ;' 
aiMl  that  contriving  is  not  *  actus  raomentaneus,' 
oor  done  only  '  in  ictu  oculi;'  and  in  construc- 
tioh-of  law  *  mapdans  homicidinm  toI  aliud  de- 
'  lietnra,  eadem  poena  tenetur  qttii  mandatarius.' 

-  **  And  it  being  alledged  for  the  pannel,  that 
this  part  of  tho  libel  was  not  relevant,  that 
Cesnock  spoke  these  or  the  like  words,  this 
altemsitive  being  too  general,  and  the  king's 
Advocate  eontemling  that  he  was  not  bound  to 
eottdesecnd  what  the  like  words  uttered  by 
Cetoock  were ;  it  Vas  replied,  That  this  were 
to  make  every  eonimon  fellow,  who  in  adduced 
fo  be  a  witness,  or  an  assizer,  to  judge  what 
trords  are  synonymous  and  of  an  equipollent 
signification,  though  that  be  a  theme  which 
has  tronbled  the  greatest  criticks.  And  whereas 
the  king's  advocate  endeavoured  to  elide  the 
ISfith  act  13th  pari.  James  0. ;  and  that  he 
needs  not  say  thtr  parties  were  denounced,  be- 
cause Cesnock  had  a  more  certain  knowledge 
out  of  their  own  mouth,  of  their  being' rebels, 
Chan  any  such  denunciation  oould  have  given. 
h  IS  replied.  Where  the  law  has  fixed  on  a 
solemnity,  •private  knowled^  does  not  supply 
it ;  as  wo  see  in  the  case  of  intimations  ot  as- 
signations, and  many  others ;  <  et  id  tantum 
'  scimos  quod  de  jure  scimiis ;'  and  their  say- 
ing, that  they- came  from  Towcorse  park  could 
not  make  bim  instantly  esteem  them  rebels, 
seeing  they  might  have  been  there  by  restraint, 
or  upon  other  necessary  excusable  occasion, 
or  mivbt  have  come  away  in  obedience  to  the 
eouncil'j)  proclamation,  comm^ding  these  re- 
befo  to  lay  down  their  arms ;  so  that  their  say- 
tng  that  they  came  from  that  army  does  no- 
ways take  off  the  act  of  parliament  above  cited. 
And  whereas  his  majesty's  adTocate  alledged, 
tbat  the  defence,  ofienng  to  prove,  that  the 
pafinel  was  alibis  is  not  rele>  ant ;  Imo.  Because 
It  is  contrary  to  the  libel,  and  may  infer  per- 
jury  against  his  witnesses,  i^do,  llie  dislanco 
efthe  two  places,  viz.  the  bridge  of  Galston 
and  Cesnock's  house,  (where  he  Is  alledged  to 
hare  been  all  that  day)  is  not  so  great  but  ha 
might  in  a  short  time  have  been  in  either  of 
them,  being  but  half  a  mile :  It  is  replied,  that 
in  many  cases,  defences  contrary  to  the  libel 
are  sustained  and  found  relevant ;  and  it  is  im- 
jossible  in  law  that  it  can  be  otherwise;  for  in 

*  pari  casu  pro  re9  est  resiKwdendum.'  As  for 
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The  witnesses  bemg  called,  it  vaa  objected 
agminst  Ingraoj,  tmo.  *  Prodiderat  testimo- 
*iiium,'  b^ause  both  major  White  and  the 
king's  adyocate  had  examined  hiro,  and  he  had 
revealed  to  them  what  he  had  to  say:  and 
though  theiostices  are  impowered  to  examine 
before  hand,  yet  even  they  must  have,  by  the 
king's  letter  (recorded  supra,  8th  Jan.  1683), 
a  warrand  from  the  privy  couQcil ;  and  others 
cannot  do  it  at  all.  2A6^  *  Est  socios  criminis.' 
StiOy  *  Est  vincuJatus  et  carceratus?,'  being  kept 
prisoner  in  Edinburgh  castle.  Vid.  8tat.  2. 
Bob.  1,  cap.  34,  *  de  his  qui  prohU>entar  testi- 

*  monium  dicere.'  4to,  It  is  offered  to  be 
proven,  he  bears  Cesnock  an  enmity  and 
grudge ;  and  the  foresaid  statute  makes  it 
enough  to  cast  one  from  witnessing,  that  he 
is  '  malevolus  parti ;'  and  all  lawyers  make 
'  inimicitiee'  a  good  exception ;  even  though 
the  witness  were  *  in  articulo  mortis,  vel  nuper 

*  sumpserat  sacratissimam  eucharistiam.'  Thus 
the  famous  criminalist  Farinacius,  tit.  6^  de 
Test  quoest  53,  lays  it  down  aa  his  positive 
Judgment,  and  cites  lawyers  for  it,  *  quod  etiam 
.'  in  talibus   casibus  non  est  ei   credendom, 

*  nam  non  omois  moriens  est  Joannes  Bap- 

*  tista.'  And  Bouritius,  in  his  Enchiridion 
Defensionum  pro  Captivis,  says,  *  inimicus 
'  etiamsi  non  ait  capitalis  'tf  testimonio  repel- 
'  litur,  etiam  in   criminibus  exceptis,    quale 

*  est  kesfB  majestatis ;'  and  Hieron.  Gigas  de 
crimine  bes«  majestat.  says  the  same.  And 
this  Ingram  threatened  he  should  do  Cesnock 
an  ill  turn,  if  it  were  out  of  hell.  5to,  The  said 
Ingram  cannot  be  admitted,  because  it  is  of- 
fered to  be  proven  he  was  suborned  by  Hugb^ 
Walfaice  chamberlain  to  sir  William  Wallace 
of  Cragie,  and  he  himself  was  endeavouring  to 
lunng  over  and  practise  on  Adam  Millar  to 
come  to  Edinburgh,  and  depone  as  he  did; 
and  gave  this  reason  of  it,  that  they  owed 
Cesnock  no  fiivour ;  because  if  he  and  others 
like  him  had  come  out  and  helped  them  at 
Bothwei-bridgre,  they  had  not  been  defeated  as 
they  were. 

Answered  to  the  1st ;    It  was  no  « proditio 

*  testimonii'  for  them  to  tell  what  they  knew, 
or  to  reveal  the  truth,  unless  they  had  insti- 
gated the  plea,  and  had  informed  in  order  to 
an  accusation,  that  they  might  bear  testimony ; 
and  their  deponing  was  not  voluntary,  but  by 
public  authority ;  and  sir  John  Nisbet,  when 
tiof'n  advocate,  was  in  use  previously  to  ex- 
amme  witnesses ;  and  their  former  depositions 
shall  be  cancelled  and  torn.  And  which  being 
accordingly  done  by  the  king's  advocate,  in 
presence  of  the  court,  it  contributed  to  Ces- 
nock's  escaping  at  this  time.  To  the  2d, 
'Socius  criminis'  is  no  objection  in  treason, 
where  any  person  almost  is  a  habile  witness. 
To  the  3(/,  *  y  inculatus*  is  when  one  is  in  pri- 
p>n  Ibr  a  crime,  but  not  where  they  are  only  in 
custody,  and  sequestrate,  to  evite  corruption 
^om  the  panners  induence.      To  the  4th, 

*  Non  relevat,'  unless  it  were  *  inimicitia  capi- 

*  talis,'  and  that  the  ground  of  it  were  con- 
4^oendefi  out  and  pioveo  to  be  a  mortal  ieid ; 


and  to  the  authors  cited,  he  opponed  a  lawyer  • 
(whose  authority  in  criminau  yielded  to  nona 
of  them),  viz.  Julius  Claras,  §  final,  quint.  94^ 
who  was  clear  on  the  point ;  and  StatnCa  Ro^ 
berti,  mentioning  'raalevotos  parti,'' moat  ha 
understood  *  halitliter,  in  terminis  juris,'  of  a 
mortal  maleyolence ;  and  the  words  spoke  wer^ 
only  iu  passion,  and  not  a  permanent  hatred ; 
and  *  out  of  hell'  may  signif]^,  providing  the 
revenge  be  not  by  unlaimt  means ;  and  In* 
gram  was  content  to  purge  himself  of  any  ma* 
lice :  and  it  is  more  than  three  years  since  they 
are  alleged  to  have  been  spoke,  and  so  may 
justly  be  presumed  to  have  been  now  digested 
and  A>rgot ;  *  et  dissimulatione  et  recon^ihatioiia 
'  tales  injuriae  vert»ales  facile  toUuntur.'    To 
the  5th,   Subornadon  non  relevat,  unless  the 
pursuers,  or  some  others  having  interast  in  the 
cause,  were  the  suborners ;  which  Hugh  Wal* 
bee  was  not.    9do,  They  must  say  the  subor- 
nation took  effect;   for  attempting  to  do  it* 
though  it  may  give  greund  to  punish  the  at* 
tempter,  yet  <  non  rdevat'  to  cast  the  witness^ 
especially  where  it  is  only  as  attempt  to  bribe 
another  witness  in  the  cause,  but  not  this  now 
adduced.     Yet  Mascardos,  voce  Sobornatie 
conclus.  1347,  makes  even  that  a'greet  pre- 
sumption.— And,  at  that  rate,  pannels,  of  pur^ 
pose  to  set  aside  witnesses,  may  cause'  offer 
them  money  by  their  friends:  and  that  endea* 
vours  used  to  search  and  find  out  wirnessei 
against  rebels,  and  to  draw  out  of  them  what 
they  can  say,  (they  being  in  the  west  country 
most  averse  in  discovering  these  things)  must 
not  be  called  corruption,  seeing  without  such 
prudent  methods  they  shall  never  find  wit* 
nesses.     Stio,  Subornation  in  general  *  non 
*  relevat,'  unless  the  quantity  of  money  or  other 
good  deed  be  condescended  on,  that  tt  may  ap^ 
pear,  to  exceed  the  witness's  ezpetices,  or  hia 
damage,  *  ex  operis  amissis,'  by  nis  attendance, 
both  which  may  be  lawfully  remunerate  to  wit- 
nesses without  incurring  tne  notu  of  bribery. 

»*  Replied  for  the  pannel.  That  the  first  three 
objections  are  coojomed,  *  ut  quae  non  prosunt 
'  singula  multa  jovent.'  As  to  the  4th,  A 
mortal  hatred  may  arise  from  a  very  slender 
gfround,  and  &  punctilio  of  honour ;  and  we  eee 
daily  for  a  cuff  or  a  lie  combats  fought,  and 
slaughter  committed ;  and  though  thir  resent* 
ments  do  not  oflen  possess  mean  people'e 
breasts,  yet  sometimes  they  do ;  and  *  inforw. 
mative'  we  condescend  (though  not  bouud  to 
do  it)  upon  the  cause  of  Ingram's  malice 
against  Cesnock,  because  Ingram  having  beat 
one  Wilson,  who  died  of  it  within  eight  weeks' 
Cesnock  by  a  letter  delated  him  to  the  sherir 
of  Ayr,  whereupon  Ingram  vowed  him  .thi< 
mischief;  and  the  lengtn  of  time  does  not  so- 
pite nor  induce  oblivion  in  revengeful  man* 
To  the  5th,  «  NoH  refert'  who  corrupts;  and 
if  is  relevant,  that  any  from  Cesnock  oifered 
to  debauch  them.  2do,  The  very  attempting 
to  corrupt  a  judge  or  a  witness  is  unlawful,  and 
leaves  a  suspicion  of  impression.  3tio,  It'weris 
impossible  ever  to  (»st  a  witness  on  snbonia* 
tion,  if  the  precise  sum  behored  to  be  eonde- 
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acended  on,  for  tllat  only  arises  from  the  pro- 
batku ;  aad  the  ofieriog  of  a  dollar  to  a  poor 
man  is  as  tempting*  jmd  great  a  bribe  jaa  100 
4loUars  to  a  rich  roan;  and  if  Ingram  got 
money,  he  must  tell  some  other  cause  where- 
fore he  gat  it. 

"  The  Criminal  Lords,  afler  a  long  debate 
among  themselves,  did  repel  the  three  first  ob- 
jections made  against  Ingram ;  and  before  an- 
swer to  the  two  last,  vhp,  the  enmity,  and  su- 
bornation, (the  first  act  before  answer,  1  think, 
that  was  made  in  our  Criminal  Clouri,  where 
filways  the  nelevancy  must  be  discussed,)  de- 
/clared,  that  they  would  hear  our  witnesses  tor 
Ihe  pannel,  to  prove  these  two  last  objections, 
if  they  spoke  probable  and  consistent  things, 
J»  if  they  were  but  seduced  to  help  Cesnock  at 
this  dead-lifl,  ^as  they  jealoused,)  and  only  to 
disparage  the  king's  evidences : — And  though 
at  first  they  agreed  to  examine  them  on  oath, 
3*et  they  would  now  only  hear  their  declara- 
tions, not  upon  oath  ;  and«  albeit  all  pains 
were  taken  to  expiscate  circumstances,  to  cause 
them  vary  and  titubate,  yet  Henries  and  Goudy 
declared  |iositively,  they  heard  Ingram  threaten 
Cesnock  an  ill  turn,  if  it  were  out  of  hell : 
bot  being  examined  separatim,  in  regard  they 
discorded  in  some  circumstances  that  ^cre  not 
material  to  the  dictum  testis^  the  main  part  of 
the  testimony,  as  the  hour  of  the  day,  and  place 
of  the  house  where  they  beard  it,  &c.  The 
Justice-general  rejected  them  ;  though  Mas* 
card,  couclus.  llgo  voce  Plm-aiitas,  gives  an 
easy  i-nle  for  reconciling  such  seeming  discre- 
pances  inter  testes.  Then  the  witnesses,  about 
th0  subornation,  were  adduced,  who  proved 
against  Hugh  Wallace,  Cragie's  chamberlain, 
his  drinking  with  them  till  they  were  drunk, 
«rith  other  sneaking  practices,  but  nothing  of 
bribery  directly ;  because  the  justices  would 
neither  grant  a  safe  conduct  to  bring  in  a  fur- 
tive rebel,  viz^  one  Adam  Miller,  to  be  a  wit- 
liess  for  th^  pannel,  the  Court  never  having 
allowed  that  practice  ;  nor  permit  witnesses  to 
i»e  exaroinecl  anent  tampering  with  the  said 
Adam,  he  being  none  of  the  witnesses  adduced 
for  the  king :  and  it  being  complained,  that  the 
guards  drunk  with  the  two  witnesses  led  against 
Cesnock  ;  and  though  sometimes  in  vino  ve- 
ritaSf  yet  men  are  very  unfit  to  depone  when 
driink ;  it  was  denied,  that  any  such  thing 
>vas  allowed  ;  and  prohibit  to  be  done  for  the 
future.  And  the  witnesses  were  ordained  to 
)»e  l^epi  asparfite,  that  they  might  not  compare 
liqtes  jtofi^ether,  nor  know  what  another  said. , 
I  xememner  ]V(asuerius  requires,  <  ul  testes  de- 
*  jMipant  j<9uni.^  However,  ailer  all  this  pre- 
710US  trial  taken  upon  the  two  objections  against 
Ingram  and  Crawford,  of  malice  aj^d  corrup- 
tioD,  the  justices  found  no  sufficient  matter  to 
repel  thnm;  and  therefore,  ordained  them  to 
be  received.— Cesnock's  advocates  protested 
for  a  reprobator  of  their  testiinonicgs,  which  js 
pot  usaal  in  criminals. 

**  This  was  now  about  11  o'clock  at  sight, 
/and  when  the  king's  advocate  and  thatnartj 
iifconght  all  was  fixed  wd  sure,  the  DivineProvi- ' 


"dence,  which  overmles  all  irom  above,  snatched 
the  prey  out  of  their  teeth  at  this  time :  for  the 
witnesses,  who  were  so  well  prepared,  and  had 
so  oft  renewed  their  lesson,  and  got  it  iDcaU 
cated,  (having  twice  deponed  op  the  individoa! 
specific  expressions  that  .Cesnock  used  to  them, 
to  encourage  them  to  go  back  to  the  rebel 
army^)  when  it  came  to  the  push,  by  a  mira- 
culous consternation,  both  Ingram  and  Craw- 
ford, did  not  remember  that  Cesnock  bad  any 
such  expressions  to  them,  as  were  libelled ; 
either  reproving  them  for  leaving  the  West- 
land  army,  'Or  bidding  them  return,  and  that 
ere  long  they  should  not  want  help  nor  heads, 
&c.  Upon  this  the  mobile  in  the  Court  gave  s 
great  shout ;  at  which  the  kind's  advocate  and 
justice-general  stormed,  and  said  these  were 
very  disloyal  and  indecent  acclamations  ;  the 
like  whereof  had  never  been  seen  in  Scotland, 
but  was  Shaftsbury's  way  in  England  in  car- 
rying on  his  business  with  the  ignoramus  Junes, 
and  to  daiih,  terrify,  and  confound  the  king's 
evidences  and  witnesses.  The  khig's  advo- 
cate pressing  Ingram  twice  or  thrice  to  giv# 
categoric  answers  to  the  expressions,  Alex- 
ander Nisbet  of  Craidntinuy,  sir  Patric  Max- 
well  of  Sprinkell,  ^mervcll  of  Drum,  and 
others  of  the  a$si/.e,  complained  wby  such 
pains  should  be  taken  to  wrioo^  and  elicite  a 
testimonv,  when  he  bad  so  ofTen  already  told 
that  he  tnd  not  remember  the  expressions ;  and 
they  being  reproved  for  meddling  too  much, 
JMlclly  replied,  that  the  probation  concerned 
them  and  their  conscieuces,  to  see  it  was  fan* 
and  ec|ual.  Cesnock  himself  objected  against 
Daniel  Ci-awfunl,  that  his  uaine  was  not  given 
him  up  in  the  list  of  the  witnesses,  conform  to 
the  last  article  of  the  act  of  parlisment  regu- 
lating the  Justice  Court  in  1672,  but  one 
Daniel  Carniichell.  Yet  he  was  received; 
because  the  king^s  advocate  had  threatened  in 
the  beginning  to  continue  the  diet  against 
Cesnock  for  two  weeks,  if  he  did  not  pass 
from  that  objection,  which  bad  only  happened 
through  mistake ;  in  which  case,  all  Cesnock's 
witnesses,  for  piling  his  exculpation,  would 
have  gone' home,  ne  having  detained  them  so 
lon^  in  the  town  from  their  labooring  and 
sowing,  with  a  great  deal  of  difficulty  and  ex- 
pence  ;  and  therefore  Cesnock's  lawyers  passed 
from  it.  But  he  alledged,  that  their  renma- 
ciation  of  it  could  not  prdudge  him  ;  yet  be 
could  not  reclaim,  for  they  had  his  warrant  for 
iU  The  king's  advocate  alledged  against  se- 
veral of  Cesnock's  witnesses,  that  they  couM 
not  be  received  ;  because  either  they  were  not 
given  him  in  list  debito  tempore^  or  were  Ces- 
nock's tenants,  or  were  not  rif^bt  designed,  See, 
— When  his  own  witoesses  failed,  he  fell  into  a 
gi-eat  impatience,  alledging  that  this  woald 
encourage  a]I  rebellion  herwter ;  for  the  king 
and  the  country  should  never  get  witncMes  to 
prove  treason  in  the  W^ ;  beorase  the  West- 
land  people  thought  it  no  sin  upon  oath  to 
conceal  the  discovery  of  treason.-^— Akbough 
in  law,  his  two  witnesses  could  not  be  over- 
taken m  peguryi  becauae  their  former  depo* 
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thioiiB  were  canoelM  ;  and  it  wm  declased, 
to  pul  them  19  fteedom,  tbftt  wbateyer  tbey 
8aM  now,  the  first  should  never  meet  them,  yet 
mforo  poliy  and  befoit  God,  tbey  are  gnflty  of 
g^oss  perjury,  and  deserve  to  be  declared  infa- 
mona  ;  for  one  of  their^two  oontradictory  de- 
positions is  certainly  fiJse. Cesnock  said 

three  things  co-operated  to  the  staging  him ; 
1.  His  simame  of  Campbell,  for  hu  chief 
Alkie's  sake.  2.  His  persuasion,  as  being 
repQte  a  strict  Presbytenan.  3.  his  estate : 
but,  in  this  last,  it  was  alledged  they  were  mis- 
taken, not  knowing  he  was  denuded  of  the  fee 
«f  all  (save  3000  merk^  in  favours  of  his  eldest 
^ob,  by  his  contract  of  marria^  and  which 
was  confirmed  long  before  emitting  the  trea- 
BODsble  words.  It .  was  observed  both  the 
factions  concurred  against  him. 

**  The  assize  having  inclosed  near  one 
o*dock  in  the  morning,  th^  in  a  short  time 
deansed-him,  and  brought  nim  out  not  guilty, 
there  being  no  probation  against  him.  Yet  be 
was  remanded  to  prison,  because  the  Didie  of 
York  had  a  very  bad  opinion  of  biin»  and  sus- 
pected he  was  upon  toe  ^  late  English  fiinatic 
plot  which  broke  out  in  June  1683  ;  on  the 
jealoasy  whereof,  he  had  been  apprehended, 
and  imprisoned  at  London,  and  be,  the  lord 
Mdvil,  sir  John  Cochrane,  &c.  were  branded 
as  being  come  then  to  London  to  join  with 
dbe  English  rebels ;  but  as  they  oonld  tnake 
nothing  of  this  out  upon  Cesnock,  so  it  was 
not  so  mnch  as  tonched  or  insert  in  his  crimi- 
nal libel,  as  an  aggravation  or  presumption  to 
inloroea  credibiuty  of  his  guilt  in  uttering 
these  expressions ;  and  really  they  who  knew 
liow  cautious  and  prudent  a  man  be  was,  were 
satisfied  vrith  the  event ;  for  they  could  never 
obtain  from  themselves  a  belief,  that  so  foolish 
and  insfgnificant  a  thing  could  escape  him,  as 
to  give  soch  treasonable  counsel  to  three  mean 
iieilows  accidentally  on  the  high  way ;  whereas 
(if  he  bad  been  inclined)  he  oonld  have  done 
that  party  more  eflectiial  service  another  Wa^. 
— -JBut  they  having  strong  suspicions  of  his 
Cnilt,  and  hoping  to  reach  nim  on  some  other 
bead,  did  still  detain  him  prisoner* 

^  This  trial  lasted  longer  than  Argyle's, 
Blackwood's,  Mr.  James  Jifitohers,  or  any 
dnce  the  king's  Restoration ;  for  it  took  up  a 
day  and  three  full  afternoons.  It  was  not  so 
ranch  as  proven  that  the  persons  with  whom 
he  was  alledged  to  have  spoke,  at  Galston 
bridge,  were  or  had  been  in  tne  rebellion  ;  and 
the  une's  advocate  adduced  no  probation  anent 
the  hanooring  contained  in  the  second  addi- 
tional libel ;  and  he  passed  from  the  third  in- 
dictment, of  his  dissuading  his  tenants  in  Bal- 
my from  taking  the  bond,  and  his  being  at 
Siehurial  of  one  captain  Campbell  a  rebel,  who 
was  drowned  in  the  water  of  Irvine.  They 
were  so  enraged,  tltet  they  brought  the  two 
witnesses  who  had  failed  them,  out  of  the 
castle,  and  put  them  in  irons  in  the  Tolbooth  of 
Edinburgh ;  and  alledged  Cesnock's  friends 
bad  oorropted  them  to  go  back  from  what 
tbej  bad  so  clearly  deponed  iormerly.    The 


king's  advocate  threatened  he  would  pursue 
Craigintinny  and  some  of  the  assissers,  as 
goilty  of  a  riot  in  carrying  themselves  tnronJ* 
tuonsVy  at  the  trial,  by  disturbing  the  Coiprt,  '. 
and  dashing  and  oonfoonding  the  king's  evi«  • 
deuces;  but  they  deny  any  thing  wherein  they 
exceeded  their  duty.  This  disappointment 
drove  them  to  great  extremities,  lor  it  was 
reported,  that  Perth  and  the  Treasnrer-denulc 
his  brother  had  assnred  the  king,  and  ducbess 
of  Pintsmouth,  that  they  had  sufficient  grounds 
whereon  to  forfeit  Cesnodc,  and  that  one  of 
her  sons  by  the  king  was  to  get  the  gift  of  his 
forefeiture ;  and  they  did  not&ink  that  he  wfs 
denuded  of  so  .much  in  favours  of  his  son. 
Otherasaid,  the  earl  of  Dumbarton  was  to  get 
a  part  of  his  forfeiture. 

'<  Of]  the  3d  April  1684,  they  brsogfat  down       ^ 
the  two  witnesses,  Crawfurd  and  Ingram,  to 
a  privy  council  held  in  the  Abbey,  and  there 
ihey  abode  positively  at  what  they  "first  deponed  » 

of  his  guilt ;  and  being  a^ed  why  they  resiled 
at  the  barr,  answered,  that  they  were  dashed, 
confiionded  and  nipped,  every  one  murmuring 
in  their  ear,  ^*  what,  will  you  by  your  swear- 
ing take  the  honest  old  msin's  life  f"  This  de* 
ciaration  was  given  after  they  were  kept  five 
days  in  the  irons.  Then  the  council  gave  order 
to  raise  a  libel  against  Alexander  r>ibbet  of 
Craigintinny,  sir  Patrio  Maxwell  of  Sprinkel], 
and  Somervell  of  Drum,  three  of  the  assiaersi 
for  their  misbehaviour ;  and  named  a  committee 
to  revise  the  debate  made  by  Cesnock's  lawyers,  i 
and  to  ezcernt  if  there  were  any  treasonable, 
indecent  or  oangerous  expressions  in  it ;  and 
the  jnstice-genoral  caused  rase  out  the  latter 
part  of  the  interlocutor  sustaining  the  second 
additional  libd  anent  his  resetting  lebds,  as  an 
>8!6r*^^ation  ;  and  did  insert  a  declaration  of 
the  king's  advocate's  just  before  the  interlo- 
cutor, that  he  passed  mm  the  second  and  third 
additional  indictments,  only  ^  pro  loco  et  tern* 
'  pore.'  This  alteration  was  said  to  be  made 
contrary  to  what  was  truly  done  ;  that  they 
mighty^  raise  a  new  indiotmmt  against  Ces- 
nodk  for  these  things,  as  if  it  hM  not  been 
tried  already ;  10  the  effect,  by  this  or  some 
other  means,  th^  may  get  him  yet  forfeited, 
if  possible.  > 

**  It  was  expected  that  sir  George  Lockbart, 
and  the  kine's  advocate  should  have  debated 
this  point,  mat  the  pannel  s  running  to  tlie 
act  OT  indemnity  was  an  acknowledging  of  the 
crime,  like  the  using  a  private  remission  ;  but 
it  would  seem  they  did  not  think  this  argu- 
ment tenable  in  law,  and  so  did  not  urgeit ; 
and  the  king's  advocate's  own  opinion  is  con-  . 
tnry,  both  in  his  Criminals  ana  in  his  Insti- 
tutions." 

«  June  4, 1684.  At  Privy  Council,  Sir  Patrick 
Maxwell  of  Sprinkell,  Alexander  Nisbet  of 
Craigintinny,  and  Hugh  Somervell  of  Drom^ 
are  purauedby  his  majesty's  advocate  for  a 
riot,  m  distnrbmg  and  interrupting  the  court  in 
Cesnockls  trial,  and  for  oonfi>undmg  and  dash- 
iQg  the  witnesses  in  their  deponing,  and  making 


Digitized  by 


Google 


887]         STAT£  TRIAI^»  56  Chabl^s  \l.  iSS^j^rProcffff^  fgaind        [96S 

a  ooifle  and  oonfusion  id  the  coart,  ooiitniry  to 

the  honour  and  grarity  thereof.    Alledffed  for 

them,  that  ass'izeis  are  judges  to  the  prooation ; 

and  by  the  90th  and  91st,  acts  of  parliameot 
-    1587)  *  ad  inforroanduni  suam  conscieutlani,' 

they  may  ask  que^ions  at  the  witnesses*  or 

lords,  for  clearing  dubious  points  ;   and  all 

1  hey  did  was,  the  witnesses  having  twice  or 

thnce  upon  oath  declared  that  they  had  no 

more  to  say,  and  remembered  no  more,  they 

thought  it  was  not  fit  to  press  or  urge  them 

any  ftrther.     The  king^s  advocate  alleJfifed, 

the  witnesses  only  opposed  and  demurred  a  li  ttle, 

beiiiff  dashed ;  aad  m  that  case  the  Justice  Ge* 

nenJ  might  very  lawfully  interrogate  them 

further,  what  they  knew  more  ;  and  that  these 

IVest-land  witnesses  are  loth  to  tell  the  truth 

Against  rebels,  till  they  be  pressed  to  it ;    and 

the  assizers  exceeded  their  duty  in  offering 

to  stop  this  expiscation,  and  attempting  to  teach 

thejustices  their  duty  ;  and  they  gave  occasion 
^  to  an  irregular  and  tumultuary  noise  that  was 

nised  in  the  court.    The  council  repelled  the 

defences  ;  and  admitted  the  libel  to  probation  ; 

and  the  criminal  lords  were  led  to  be  witnesses 

of  it ;  at  Vhich  they  were  very  ill  pleased. 

All  this  was  done  to  palliate  the  affront  they 

bad  suffered  by  the  witnesses  miscarry- 
ing ;    and  some  said,  if  assizers  were  thus 

xund,  it  would  make  their  office  very  trouble^ 

«onle,  and  very  few  would  serve  in  that  canar 

«tty;" 


««  April  17,  1684.  Hugh  Wallace,  servitor  to 
sir  WaHiam  Walhioo  of  Cragie,  pursues  Hugh 
Campbell,  Cesnock's  son,  and  Mr.  Hugh  Ar» 
chibakd  Agent,  for  calumny  and  defamation  of 
him,  in  alledging  he  had  tampered  to  corrupt 
and  seduce  the  witnesses  against  Cesoock. 
The  defence  by  vrayof  reoonveotion  was,  1st, 
That  the  condescending  on  him  in  the  criminal 
court  as  the  practicer  of  the  witnesses  was  ne- 
cessary, belngioroed  thereto  by  the  Justioe  Ge- 
neral, who  repelled  the  objections  of  suborna- 
tion otherwise  proponed  in  geneml.  •  Sdly, 
They  bad  probable  grounds 'to  think  he  had 


heen  over  active,  for  some. of  Cesnock's  viu 
nesses  deponed  ^h^  he  bad  drunk  i*iLh  ibem. 
and  given  one  of  them  a  Utile  mone^i,  sod 
pumped  what  they  could  say  against  Cesnock 
and  *  ^usBvis  proSabilis  causa  excusat  a  ca- 
'  hunnia.'  The  lords  found  both  the  libel  and 
reconvention  : relevant  ^  and  admitted  both  to 
probation.'* 

«  August  6,  1685.  Campbel  of  Cemock, 
elder  and  younger,  are  libei-ateout  ofpriBoo,oa 
a  remission  by  his  majesty  for  their  lives  only, 
but  nothing  reserved  to  them  or  their  creditors 
of  their  fortunes  ;  only  they  had  Queen^irv 
the  commissioner's  promise  of  some  small  A 
lowanoe  out  of  thdr  estate." 

«  October  4,  1685.  There  arrived  two  letten 
from  the  King  to  his  privy  council,  the  first 
anentihe  twp  CesQOcks,  ordainingtbem  (tboiHi 
liberate)  to  be  reimprisoiied  in  the  Bass^notwithr 
standing  the  remission  given  them,  which  wi^ 
onlv  for  their  life  :  because  sir  John  Cochran 
had  deponed  on  their  deep  guilt,  though  they 
with  great  confidence  always  denied  it. 
Qtufritur^  How  farthe  remission  should  protect 
them  from  perpetual  imprisonment,  this  being 
no  new  crime.  Thsy  were  liberate  upon  aoo- 
thw  letter  from  his  Majesty  in  January  1686.** 


"  By  the  written  Minutes  before  me  of  this 
Sederunt,  I  find  thftt  C^nock's  bill  for  excuU 
nation,  was  this  day.  May  1,  [1685]  before  the 
Lords  of  the  Articles,  (consisting  of  his  ds- 
fences,  that  he. was  alibi^  that  such  as  he  ba4 
convened  with  who  were  at  BotbweUi  ha4 
taken  the  bond,  thatlus  case  .was  *  resJuciemis 
judicata,'  and  an  enumeration  of  the  steps  of 
'his  loyalty,  but  the  short  hints  before  me  da 
not  bear  what  was  done  about  it.  We  sbaS 
find  hun  afterwar4s  forfeited.''  3  Wodrow. 
519. 

I  have  npt  been  able  to  discover  any  record 
of  this  poQfl^iBdiim;  before  th^  l4)rds  of  Articki« 
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319.  Proceedings  against  James  Earl  of  Loudoun,  ,GEoaQE  Lord 
MiLviLLE,  Sir  John  Cochrane,  of  Ochiltree,  and  John 
CocuuANE,  his  Son,  for  Treason:  36  Chahles  IL  a.  d.  1684. 
[Now  first  printed  from  the  Books  of  Privy  Council  and  Re- 
cords of  Justiciary  at  Edinburgh.] 

tvLch  a  competent  tyme  for  his  appeavtiDce,  ai 
ibey  shall  think  fitt. 


Apud  Edinburgtiiii,  primo  die  Aprllis,  1684. 
Stderunt^ 


Cbaseeiror. 

8t.  Andrews.    . 

Glasgow. 

Theasarer  Principak 

FrivySeBll. 

Bowglas. 

Montrose. 

Erroll. 

MaiisshalL 

Mar. 

GleDcaim. 

Linlitfagow. 

Perth. 

Bumfreise. 

Soathesqiie^ 

Paamuir.' 


Belcarres. 

Dundonald. 

Kintore. 

I/eriogatonn. 

Bishop  of  Edinburgh. 

Kiniiaird.  • 

Geoei*al  Dalyell. 

President  of  Session. 

Theasurer  Depnt. 

Register. 

AdFOcat. 

Justice' Clerk.  * 

Castlehill. 

Gosfoord. 

Sir  George  Monro. 

Clayerhouse. 


XHE  Lords  of  his  Majesties  privie  oonncill 
lia^ng  considered  a  Petition,  presented  by  the 
elirle  of  Loudoun,  representing,-  that  he  being 
cited  to. appear  before  the  lords  commis- 
sionerff  of  justiciary,  the  eight  of  Apryle  in- 
stant, ta  answer  for  sereralfalleadged  crymes 
<tontaiDed  in  the  dittay.  But  being  furth  of 
the  ktDgdome,  the  tyme  of  the  citatione,  and 
yet  is,  and  in  a  very  sickly  and  distrest  condi- 
tione,  and  altogether  uncme  to  travell  as  is  in- 
^trncted  b^  certificats,  produced  upon  sooll 
and  conscience,  he  cannot  appear  at  the  dyet 
tp  yindicat  his  innocency.  And  therfi>re, 
bnmblie  supplicating,  that  the  dyet  might  be* 
desert^  or  continued  to  some  competent  tyme, 
that  he  may  be  in  a  condition  to  eppear.  The 
aaidfc  Lords  doe  referr  it  to  the  lords  oommis< 
of  justiciary,  to  grant  the  supplicant 


*  The  Jtatice-Clerk,  as  the  style  of  his 
office  indieates,  was  not  originally  one  of  the 
jiMknes,  hot  •only  clerk  of  the  Justice-court :  the 
earnest  sederunt  of  Justidary,  in  which  the 
liame  of  Jiistice-Cterk,  ks  one  of  the  judges 
^tbe  odnrt,  is  inserted,  is  that  of  December  1st 
1663;  and  the  insertion  ofhis  name  upon  that 
docasion  seems  to  have  taken  place  in  obedience 
ta  an  order  of  the  privy  council  relative  to  the 
case  of  one  George  Graham.  <<  It  may,  how- 
ever, be  conjectured  (says  Mr.  Hume,)  that 
Hds  attempt  thus  indirectly  to  can  the  clerk  of 
court  from  the  taMe  to  the  bench,  had  met 
withfiome  resistance,  or  at  least,  wasnotre<» 
eeired  without  displ^aaore.  For  in  the  sede- 
mot  of  the  10th  of  December  1669^  there  is 
prtMlnced  a  second  act  of  coandl,  dated  the 
dth  of  that  month,  which,  afler  direethig  the 


Apud  EdinburguoQ,  oetaTO  die  Aprilis,  1684« 
Sederunt^ 


Chancellor. 

Glasgow. 

Theasurer  Principal. 

Hamilton. 

Dowglas. 

Montrose. 

Errol, 

Marisshall. 

Linlithgow. 

Perth. 

Panmuir.   ' 

Tweeddale. 

Belcarres. 


Kintour. 

Livin^stonn. 

Kinnaird. 

General  Dalyelt. 

President  of  Session^ 

Theasurer  Deput* 

Register. 

Advocat. 

Justice  Clerk. 

Castlehill. 

Gosfoord. 

Sir  George  Monro. 

Clarerhouse. 


The  Lords  of  his  Majesties  privie  coundll, 
hayeuig  considered  ane  Addresse  made  by  James 
carle  of  Loudoun,  supplicating,  That  as  the 
councill  upon  a  former  petitione,  had  for  the 
reasons  therein  contained,  recommended  to  the 
lords,  commissioners  of  justiciary  to  continue 
the  dyet  in  the  criminall  process  afifaiost  the  pe- 
titioner, so  ordor  might  be  granted  for  stopping 
any  denunciation  against  him  for  not  getting 
caotione,  for  appearance  for  some  competent 
tyme,  that  he  may  be  in  a  condition  to  provide 
a  cautioner,  hare  thought  fitt  heirby  of  new 
again  to  recommend  to  the  saids  lords  com- 
missioners of  justiciary,  to  give  order  for  stop- 
ping any  denunciation  against  the  supplicant, 
for  not  getting  of  cautione  for  appearance  for 
some  competent  time,  that  he  may  be  in  a 
conditione  to  provide  a  cautioner,  heheing  now 
sick  and  furth  of  the  kingdome,  as  was  verified 


justice  and  his  assessors  to  do  in  the  case  ef  the 
snid  Georpre  Graham  accordinr  to  law,  pro- 
ceeds as  follows ;  *'  And  fiudir  dedaires.  That 
the  Lord  Justice-Clerk  is  ane  of  the  Judges  of 
the  Justice  Court,  and  has  powartosittandToatt 
therein,  and  that  the  said  assessors  have,  lyke 
as  the  conncil  give  powar,  authority,  and  corn- 
miBstone  to  them  to  meet,  sitt,  voattj  and  de- 
termine with  the  sfdd  Justice  Clerk  and  Josdce 
Depute  in  the  said  mattir."  In  this  oblique 
and  irregular  manner,  did'  the  justice  clerk  en- 
large, or  transfhrm  the  charter  of  his  office; 
and  obtain  a  seat  and  presidency  in  the  .court ; 
which  were  afterwards  confinned  to  hiori,  upon 
the  new  establishment  of  the  present  judica* 
nte  in  Ifiri."  See  the  History  of  the  Court 
of  the  Justiciar  in  the  first  Volume  ^oT  Mr.' 
Hume's  Commentaries,  Chag.  U  - 
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act  of  his  second  parliament,*  and  be  the  nibUi 
act  twelth  parliament,  king  James  the  seoomi, 
and  ane  bandreth  and  fonuiy  fbtirt  act  twdth 
parliament  king  Janes  the  sixt.f    It  is  statats 


991] 

by  eeitiiicates  produced  upon  soull  and  con- 
science. 

The  lords  of  bis  majesties  privie  oouncill 
hamng  considered  a  Petitione  presented  by 
George  lord  Melville,  representing,  that  be  be- 
in^  cited  to  appear  before  the  lords  com- 
missioners of  justiciary,  (his  present  day  to 
answear  for  sevei^ll  alleadged  crymes,  but  be- 
ing fiirth  of  the  kingdome,  the  tyme  of  the 
citatione,  and  vet  is,  and  in  a  very  sickly  oon- 
ditione,  and  altogether  unable  to  travell  with- 
out manifest  hazard  of  his  life,  as  is  instructed' 
by  oertificats  under  the  hands  of  phisitians 
from  Rotterdam,  produced  upon  soull  and 
conscience,  he  cannot  compear  at  this  d  vet  to 
vindicate  his  innocency.  And  tfae^ore,  bum- 
blie  supplicating,  that  the  dyet  might  be  de- 
serted or  continued  to  some  comfyetent  tyme, 
that  he  may  be  in  a  condition '  to  app^,  and 
that  warrand  might  be  g[iven  for  stopping  any 
denunciatione  against  him,  for  not  getting  of 
caution  for  appearance  for  such  a  tyme  as  he 
may  be  in  a  conditione  to  provide  a  cautioner. 
The  saids  lords  doe  recommend  to  the  lords 
commissioners  of  justiciary,  to  continue  the 
said  dyet  for  some  competent  tyme,  that  the 
petitioner  may  be  in  a  conditione  to  appear, 
and  to  give  order  for  stopping  of  any  oenun-> 
ciatiope  against  him,  for  not  getting  of  cautione 
fi»r  appearance  to  some  dyet,  that  he  may  be 
in  a  condition  to  provide  a  cautioner. 

CoRiA  JusncuRLE,  S.  D.  N.  Regis  tentli  in 
praetorio  Bui^y^i  de  Edinburgh,  octavo  die 
mensis  Apnlis,  anno  millesimo  sexcen- 
tesimo  octuagesimo  quarto,  per  nobilem 
et  potentem  Comitem,  Jacohum  Comi- 
tem  de  Perth,  Justiciarinm  Generalem^  et 
honorabiles  virosDooiinos  Jacobum  Foolis 
de  CoUingtoune,  Justiciariis  Olericum, 
Johannera  Lockart  de  Castlehill,  Davi- 
dem  Dalfour  de  Forret,  Rogerum  Hog 
de  Harcarss,  Alexandrum  ^on  de  Pit- 
medden,  et  Patricium  Lyon  da  Carss,* 
Commissionarios  Justicianfedicti  S.  D.  N. 
Regis.  , 

Curia  legitime  affirmata. 

The  said  day  anent  our  Sovereigne  Lord's 
Criminall  Letters  of  IVeason,  raised,  need  and 
execute  at  the  instance  of  sir  George  M'Ken- 
sue  of  Rosehaugh,  bis  majesties  Advocat,  fbr 
bis  highnes  intrest  airainst  James  earle  of  Lou- 
doun, George  lord  Alelville,  sir  John  Cochran, 
of  Ochiltree,  and  John  Cochran,  of  Watersj^de, 
his  sone,  makefo  mention,  that  wher  notwith- 
standing be  the  third  act  of  the  first  parliament 
9f  king  James  the  first,  and  thretty  seventh 


*  This  sir  Patrick  Lyon  of  Carss,  lord 
Bailes(oote  88  to  his  Catalogue  of  the  Lords  of 
llcsiion  410.  1767,)  says  *<  had  been  a  professor 
of  philosophy  in  tbeCMd  College  of  8t  Andrew's 
maa  afterwards  admiral-depute^  He  drew  up 
&e  Decksions  of  the  court  of  sMon  firom  No- 
vember 1689  July  la  1687," 


*  Many  of  the  antieot  Scots  actsofparfia- 
ment  are  very  concbe.  Of  this  Sd  act  of  tbe 
1st  parliament  of  king  James  Ist^  the  title  aid 
enactment  are  as  follows : 

*  That  Da  man  rebell  against  tbe  kingis 
'  persane. 

<  Item,  It  is  statute  and  ordained,  ihat  at 
'  nian  openlie  or  notourlie  rebell  agaimt  the 

*  kingis  person,  under  tbe  peine  of  forefaohiDg 

*  of  hfe,  lands  and  godes.' 

In  like  manner  the  title  and  enactment  of  his 
37th  act  (the  ISth  act  of  his  second  parliam«Bt)L 
is  as  follows: 

<  Receepteres  of  Rebelles  suld  be  forefanlted. 

*  Item,  It  is  deoreeted  and  statute,  that  oa 
'  man  wilfuUie  suU  receipt,  mainteine,  or  do 
<  favor  to  open  and  manifest  lebellares  agaisit 
^  the  kingis  nu^estie,  and  the  common  law, 

*  under  the  paine  of  foreiaultoor.' 

f  It  appears  thai  these  references  are  not  al- 
togeth,er  correct.  In  the  copy  of  **  The  Lava 
and  Actsof  Parliament  made  by  f^ing  James  1st 
and  his  Rsyal  Successors  Kings  and  Uneen  of 
Scotland,*'  collected,  &c.  by  nr  Thomas  Mur- 
ray of  GJendack,  it  is  stated,  that  io  tbe  IStb 
parliament  of  lung  James  the  3d,  only  ei^t 
acts  were  passed,  and  none  of  them  bus  idiuoo 
to  what  is  here  set  forth.  The  144tfa  act  of 
king  James  6,  (the  29th  of  his  ISthpartiameot,) 
is  intituled  '*  Damnage  and  Expences  of  Pley, 
suld  be  modified  by  tbe  Judges,"  and  it  does 
not  reUte  to  the  trial  before  us.  It  is  probaUe 
that  the  act  ititended  in  the  pleadings  is  the 
next  but  one  of  this  same  19  paruameotof 
kin^  James  the  6th.  It  is  as  foHows.  "  For 
punishment  of  thereoeptorsoftraytonresaod 
rebelles.  It  is  statute  and  ordamed  byoiir 
soveraine  lord,  with  advice  of  bis  estates  in  tb» 
present  parliament :  tJiat  all  former  htwes  and 
acts  of  paiiiament,  maid  of  before,  against  the 
reoeipters  of  traitoures  and  rebellis,  and  pomib- 
ment  of  .them  qufailk  contemnaadly  remsiaesM 
the  borne,  sail  be  put  to  dew  execution  is  ail 
pointes.  And  specially  qubair  ever  ony  de- 
clared traytoiires,  or  rebelles,  repairs  ia  ny 
parte  of  this  realme,  nane  of  our  soveraina 
iprdis leiges sail presmne  to  receipt, 8uppl7« 
entei^-comnioun'  with  them:  or  togiretbem 
meate,  drinke,  house,  barbery  or  any  rdief  or 
comfort,  under  the  same  paine,  for  whilk  tbey 
are  foretaulted,  or  put  to  the  borne:  and  that 
immediatily  upon  knawledge  of  their  repair- 
ling  io  the  bounds,  that  all  his  bienesses  obedient 
subjects  doe  their  exact  diligepoe  attbeuttcr- 


maist  of  their  power,  in  searching,  seeking 
taking  and  apprehending  of  the  said  declared 
ttaitours  and  rebelles,  and  presenting  ef  theoi 
to  jttOioe,  or  in  following  of  them  qobilldi^ 
be  taken  or  expelltd,  and  pat  ibortb  ef  the 
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and  ordained  that  no  man  openly  nor  notourly 
rebell  agiainst  the  king's  person  or  authority  or 
make  warr  against  the  kmg's  leid^es,  and  that 
wher  any  declared  re1)ells*and  traitors  repaires 
in  anjr  part  of  this  realgae,  none  of  his  majes- 
ties leidges  shall  presume  to  recept,  supply  or 
intercomon  with  them,  or  give  them  any  meat, 
drinkf  house,  harbour,  or  any  releiifor  comfort^ 

schire,  and  immediately  to  make  intimation  to 
the  magistrates  and  persones  of  power  and  au- 
thority ,  in  the  nixt  schire :  quhilk  sail  he 
balden  to'  do  the  like  exact  diligence  without 
delay,  and  sa  fra  schire  to  schire,  (^uhill  they 
be  apprehended  and  brocht  to  justice,  or  ex- 
pellea  and  put  foorth  of  the  realme.  And  fur- 
ther, quhen  ever  ony  maner  of  tratoures,  re- 
bellis  or  unknawin  men,  V^igabonndes,  hap- 
nenis  to  repair  in  the  country,  all  his  heinesses 
leiges  knawing  them,  or  amangst  quhom  they 
resort,  sail  wiSi  all  possible  sf^ede  ceiiidehis 
majesty  or  same  of  his  secreit  councell  or  sum 
oflhechiefe  persons  of  authority  and  credite, 
dwelling  withm  the  same  schire.  That  sick  per- 
sones (git  they  be  knawen^  are  within  the  same, 
and  if  they  he  unknawen  scnawand  their  takens, 
and  for  what  cause  they  pretend  themselves  to  be 
wanderinff  athort  the  country  or  lurking  in  ony 

Krt :  under  the  paine,  tliat  the  traytoures,  re- 
lies and  vagaboundes,  aucht  to  havesusteined 
in  bodies  or  guddes  themselves,  in  case  they 
bad  been  apprehended,  presented  and  convicted 
bejnstice." 

The  acts  against  treason,  and  rebdlion 
oasaed  in  the  reign  of  king  James  2d  of  Scot* 
tand,  are  sixth  parliament  act  3d,  (the  14th  of 
bis  reign,)  **  That  nane  rebell  againiitthe  kingis 
person  nor  his  authoritie :  Item  it  is  ordaineJ, 
that  nane.  rebell  against  the  kingis  person 
nm  bis  authoritie  t  and  quha  sa  makissick 
rebellion,  to  be  punished  after  the  qualitie  and 
quantilie  of  sick  rebelhon  be  the  advice  of  the 
three  estaites.  And  gif  it  happens  ony  within 
the  realme  openly  or  notourly  to  rebel!  against 
the  king,  or  makis  weir  against  the  kingis 


titie  of  the  trespasse."  The  ISth  or  14th  (for  as 
$o  this  there  seema  to  be  aome  confusion)  act 
of  same  parliament  (the  84th  or  35th  acts  of 
bisieign)  is  as  follows:  "  Sundrie  poyntes'  of 
treason.  Item  it  is  statute  and  ordained,  that 
gif  ony  man,  as  Crod  forbid,  committe  or  do 
treason  against  the  kingis  perMn  or  his  majes- 
tie,  or  risis  in  ieire  of  weur  a j^ainst  him,  or 
biyes  bandes  upon  his  person  violentlie,  quhat 
age  the  king  be  of,  sumng  or  anki,  or  receptis 
any  that  hes  committed  treason,  or  that  sup- 
plies them  in  belpe,  ledde  or  councell,  or  that 
fltuffia  the  houses  of  them  that  are  convict  of 
treason,  and  haldis  them  against  the  king,  or 
that  stuffis  houses  of  their  ain  in  furthering  of 
the  kingis  rebelles,  or  that  assabries,  castiles  or 

C'  ces  where  the  kings  nerson  s^  happen  to 
without  the  cQupent  or  the  threecstatesy  sail 
be  punished  ivitraitouires*" 
VOL,  x# 


under  the  si^ne  paine  for  whilk  they  are  for- 
faulted  and  put  to  the  home,  and  tnat  imme- 
diately upon  knowled^  of  their  repairing  in 
the  liounds,  all  his  majesties  obedient  subjects 
doe  thtir  exact  diligence  at  the  outmost  of  tlieir 
power  in  searching,  seeking,  taking  and  appre- 
nending  the  saids  traitors  and  rebells  and  pre- 
senting them  to  justice,  or  in  following  of  them 
till  they  be  taken  and  expelled  and  put  out  of 
the  shy  re,  and  immediately  that  they  make  in- 
timation to  the  magistrates  and  persons  of 
power  and  authority  in  the  nixt  sbyre,  who 
shall  be  holden  to  ao  the  lyke  diligence  with- 
ont  delay,  and  sua  from  sllyre  to  shyre,  while 
they  be  apprehended  and  brought  to  justice,  or 
expelled  and  put  ftirth  of  the  realme.  And 
furder  when  any  manner  of  traitors  and  rebells 
happens  to  repair  in  the  country,  all  bis  ma- 
jesties liedges  Knowing  them  or  amongst  whom 
they  resort,  shall  with  all  possible  speed  certify 
the  king's  majestv  or  some  of  his  pnvv  council! , 
or  some  of  the  chief  persons  of  autoority  and 
credit,  dwelling  within  the  same  shyre,  that 
sick  persons  ^if  they  be  known)  are  within 
the  same,  and  if  they  be  unknown  showing 
their  tockens  under  the  paine  that  the  traitors 
and  rebells  ought  to  have  sustained  in  bodyes 
or  goods  themselves  in  case  tliey  had  been  ap- 
prehended presented,  and  convict  be  justice. 
And  be  the  lourteenth*  act  sixt  parliament  king 
James  the  second.  It  is  declared,  that  all  wh6 
shall  recept  such  as  are  justified  for  crymes  if 
the  cry  me  be  notour  and  the  trespasser  convict 
or  declared  guilty  and  ordained  to  be  punished 
as  the  principall  trespasser.  And  be  the  nyntie 
seventh  act  seventh  parliament  kins;  James  the 
ffy%  AH  sherrefl&,  bailzies  and  others  are  or«- 
dained  to  doe  diligence  to  apprehend  all  rebells 
who  are  at  the  home  for  capitall  crymes,  and 
that  DO  man  willfully  or  wittingly  recept,  sup« 
ply,  maintaine,  defend,  or  doe  favour  to  any  of 
the  king's  rebells,  and  being  at  the  home  with- 
in their  houte,  bounds,  knds  and  bailzaries 
under  the  paine  of  death  and  confiscation  of 
moveables.  And  by  the  fyft  act  first  session  of 
his  majesty's  first  parliament,  it  is  declar* 
ed  that  it  shall  be  high  treason  for  the  sub* 
jects  of  this  realme,  or  any  number  of  them 
more  or  less  upon  any  ground  or  pretext  what- 
soraever,  to  rise  or  continue  in  armes,  to  make 
peace  or  warre  without  his  majesties  speciaU 
authority  and  approbation,  first  inteqponed 
thereto.  And  be  the  first  act  eighteinth  parlia- 
ment kinjjr  James  the  sixt,  The  estates  of  par- 
liament faithfully  promise  perpetually  to  oney, 
maintaine  and  defend  the  prerogative  royall  of 
his  sacred  majesty,  his  urs  and  successors,  and 
privileges  of  his  higbnes  crown,  with  their 
lives,  lands  and  goods.  And  be  the  second  act 
second  session  of  his  mtyesties  first  parliament. 
It  is  statute  and  ordained,  that  if  any  persone 
or  persons,  shall  hereafter  plott  coptryve  or  in- 
tend death  or  destruction  to  his  miyesty,  or  any 
bodily  harm  tending  to  death  or  destruction,  or 

*  This  seems  rather  to  be  the  15tb  aot  of 

king  James  Sd,  though  it  is  aot  recited  exactly^ 
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•ny  restraint  tipon  his  i»yall  persotf,  or  to<le- 
Pryire,  depose  or  suspend  him  from  the  style, 
honour,  or  kingly  name  of  theimperiall  cro^vne 
of  this  realme,  or  any  others  his  dominions,  or 
to  suspend  him  from  the  exercise  of  his  royall 
go?erninent^  or  to  levie  vr^re  or  take  tip  armes 
a^nst  his  majesty,  or  any  commissionat  by 
him,  or  shall  intyse  any  strangers  to  invaae 
any  of  his  dominions,  and  shall  by  wrytiiie) 
prmtiDg,  or  other  malicious  and  advysed  speak- 
injg^  express  and  declare  such  their  treasonable 
intentions  after  such  person  or  persons  being 
upon  sufficient  probation  legally  Convict  therof, 
sliali  be  doomed,  declared  and  adjudged  trai- 
tors, an4  shall  suffer  forfai^lture  of  Tvfe,  ho- 
nour, lands  and  goods,  as  in  the  cases  of  trea- 
son. And  be  the  hundreth  and  tU-cnty  nynth 
{ict  eight  parTtament  king  Jau\es  the  sixt,  the 
royall  power  and  autliority  in  the  persone  of 


the  .king^s  raajestie,  his  airs  and  lawfull  suc- 
cessors orer  all  states  as  well  spirituall  as^tem- 
|{oral,  within  this  realme,  is  ratified,  appreven 
and  perpetually  confirmed.  ''  And  it  is  statiite 
that  his  highnes,  his  airs  and  lawfull  successors, 
be  themselyes  and'tber  councu  are  and  shall 
l^e  jud&^es  coinpetent  to  al|[  bersons  his  sub- 
jects of  whatsomeyer  estate 'or  degree,  function 
or  condltiop,  and  tbi^t  none  of  them  shall  pre- 
sume to  declyne  his  judgment,  h^s  vrs  and 
successors,  or  his  councifl  under  the  paine  of 
treason.  And  be  the  eleyenth  act  of  the  &st 
session  of  his  majesties  second  parliament*  it 
Is  statute  and  chained,  that  intyme  coming  in 
all  cases  of  treasonable  rysing  in  armes,  and 
open  and  manifest  rebellion,  against  his  ma- 
jesty, his  adyoca(  for  the  tyme  may,  and  ought 
to  insist  against,  apd  prosecute  such  persons  as 
^e  shall  be  ordered  by  his  majesty  or  his  privy 
^ouncill  to  persiie,  and  if  they  be  cited,  and  doe 
yiot  appear,  the  justices,  notwithstanding  of  their 
^bsenccp  mny  and  ought  to  proceed,  (if  they  be 
cit^  and  doe  not  appear)  to  consider  and  giye 
thdr  interloGuitor  upon  the  l^bell  and  upon  the 
verdict  of  the  inquest,  finding  the  same  to  be 
proven,  the  doom  and  sentence  qf  forfautture 
ought  to  be  giyen  and  pronounced,  in  the  same 
manner  as  it  they  wer  present  and  compeir- 
ing.  Nevertheless  it  is  of  verity  that  the 
'said  James  earle  of  Lowdoun,  George  lord 
Melvill,  sir  John  Coehran  of  Ochiltrie,  and 
John  Cochran  of  Watersydehissone,  shacking 
off  all  fear  of  .God,  respect  and  regard  to  his 
roajesties  authoritie  antl  lavres,  have  presumed 
to  committ,  and  are  guilty  of  the  said  crymes, 
10  sua  farr  as  John  Balfour  of  Kinloch,  the  de- 
ceast  David  Hackstou.i  of  Rathilletand  others, 
hauBg  upon  the  third  day  of  May,  1(579  years, 

Jcilled  and  mnrtbered  his  grace  the  late  arch- 

*  '  -  -     , 

♦In  sir  Thomas  Murray's  Laws  and  Acts, 
€mly  one  ses&ion  is  noticed  of  this  second  par- 
liament of  king  James  ath.  In  that  session 
only  t4'U  acts  there  appear  to  have  been  passed, 
Bone  of  which  U^s  any  rdation  to  this  matter. 
The  Itth  act  of  tbe  Ist  session  of  the  second 
'  parliament  of  Charles  jj,  is  coQceming'the  tx- 
cm  and  customfl. 


bishop  of  St.  Andrews,*  tbe^  fled  into  the 
western  shyrei!,  and  their  rose  in  open  rebellioii 
with  pvne  or  ten  thousand  their  acconiDlioes, 
under  the  command  of  Rbbert  Hamtltouo, 
brother  to  the  laird  of  l^restoun,  burnt  his  ma- 
jesties lawes  at  the  mercat  crose  of  Rutherglen, 
upon  the  twenty  nyhth  day  of  the  said  monetji 
or  May,  drowned  out  bonlyres  set  on  in  com- 
memoration of  his  majesties  happy  restau- 
ratidn :  Issued  furth  treasonable  proclaoDStions 
and  declarations,  and  upon  the  Sabbath  day 
therafler,  did  as^ault^  resist,  fight,  and  opposes 
party  of  his  majesties  forces  at  Dmmclog, 
killed  and  raurthered  sevefalls  of  them.  Ther- 
aftei-  attacqued  and  assaulted  the  cit^  of  Glas- 
gow, and'  bis  majesties  forces  therin,  rende- 
vouzed,  exercised,,  and  formed  themsebes  in 
anearmy.  Appoybted  officers  and  commanders 
over  them,  teepNl  coancilies  of  warre,  plun- 
dered, robbed,  anil  riffled  the  goods,  horses. 
iTnd  armepi  of  his  majesties  dutiefull  and  toyall 
subject,  and  continued  in  open,  avowed  and 
desperat  rebellion,  committing  all  acts  of  hos^ 
tility  and  high  treasone,  till  the  twenty  second 
of  the  said  moneth  of  June,  that  they  were  de- 
fute  by  his  majesties  forces,  thie  said  sir  John 
Cochran  was  actor  art  and  parf  of  the  said  re- 
bellion, and  the  other  treasonable  crymes  abovja 
mentioned,  in  sua  fiirr  as  Mr.  William  Gilchrist, 
sone  to  William  Gilchrist,  in  Ochiltree,  wbs 
was  a  pretended  pitacber,  and  frequented 
house  and  field  conventicles,  a  common  and 
notorious  traitor  and  rebell,  who  was  actnaUv 
in  the  sud  rebellion,  having  therafter  retaroea, 
was  recept,  harbom*ed,  conVevsed  andinteroom- 
pnoned  with  by  the  said  sir  John  Cochran  in 
his  hcMise  of  dcbiUree,  and  severa]  other  places, 
gbt^  lodging,  meat,  drink,  and  was  otherwajrei 
supplied  and  comforted  by  him.  And  being 
Implpyed  by  Mr.  Robert  Miller  indiilged  nri- 
nister  at  dchiltrie,  after  the  said  rebdlion  to 
preach  at  Ochiltrie,  although  the  said  sir  John 
Knew  him  to  be  a  notorious  traitor  and  tM^ 
yet  he  and  his  family  heard  him  |>reacb,  and 
therafter  recept  him  in  his  house,  'ii)tertsined| 
and  lodg-ed  him,  suffered  htm  to  pray,  and  ex- 
ercise therin.  Atid  in  the  moneth  of  April 
or  May  1682  years,  the  said  sir  John  baTinir 
gone  to  £ng4aud,  he  carryed  the  said  reM 
from  his  own  Iniuse  alonGpit  with  him.  And 
sioklyke  the  said  <$ir  John  Cochran  did  upon 
the  days  ot'  January,  February, 

^Ci  1682  years,  or  ane  or  other  of  thedayesrf 
the  saids  moneths  of  the  said  year,  did  treassD- 
ably  harbour  and  recept  Master  James  Biwn, 
ane  open  and  manifest  ri^bell  and  traitor,  wb6 
was  actually  in  the  said  rebellion,  and  oop« 
veyed  him  off  the  countrey',  of  purpose  to  erile 
the  strock  of  justice  to  hini  by  law,  and  lyks- 
wayes  did  harbour  and  recept  on  his  groondi 
and  lands  as  his  tennents,  find  receaved  meaO 
and  duety  from  Andrew  Paterson  in  OchU- 
trie,  Charles   Colvd  younger  in  Townbead, 


I 


*  See  the  Cases  of  .James  Mitchel,  vol.  ^ 
p.  1^07 ;  and  of  David  Hackstoon,  laird  off 
Rathaiet,  p.  791,  df  this  Tolame. 
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jAmes  Johtntoan  sone  to  Jobn  Johmtoan  in 
Ocbiltrie,  David  Dune  in  Clom,  Peter  Mur- 
doch  near  the  Kirk  of  Ocfailtrie,  common  and 
notorious  re5^1is  and  traitors,  who  were  ac- 
tually in  the  rebelUon,  and  were  his  tenents 
hotbWore  and  after  the  rebellion.  And  also 
the  said  John  Cochran  of  Watersyde,  was  ac- 
tually in  armes.with  the  saids  retells  at  their 
rendevouze  at  Ciimnock,  and  particularly  upon 
the  day  of  June  the  said  year,  the 

said  John  Cochran  did  aasociat  himself  to  the 
laird  of  Barseobb  and  a  (mrty  of  the  saids  rebells, 
consisting  of  ffyye  or  six  hundreth,  and  being 
mounted  on  horseback,  in  armes  rod  with  and 
amongst  them»  as  one  of  their  commanders, 
rendivouzed  and  exercised  with  them,  and  he 
was  so  farr  aocessorie  to  the  said  rebeilion,  that 
he  perspadtfd  severall  persons  who  were  there 
to  go  aloogst  with  the  rebsUs,  and  joyne  with 
them  in  their  rebellions  courses  and  practices, 
and  therefter  he  supplyed  them  with  wyne  and 
other  provisions,  out  of  his  father's  house  in 
Oehiltrie,  and  intertained  Master  John  Welsh 
and  others  therect  And.  since  he  came  to  the 
#orld,  and  to  any  knowleilge,  he  hasi  vented 
and  practised  rebellious  and  seditious  principles, 
and  practices.  And  sicklyke  the  said  James 
earle  of  Loudoun  and  severall.  other  disloyall 
and  disaflect^  gentlemen  and  preachers  mett 
together  at  Templebolme  at  the  Watersyd 
near  Galstoone^  at  Kilmarnock,  the  j^ace  of 
Loudoun  and  other  places,  and  at  the  Kirk  of 
Galstoune,  at  the  bunall  of  the  deceist  George 
Campbell,  a  captaine  of*  the  rebells,  iipon  the 
first,  second,  third,  o^  ane  or  other  of  the  dayes 
of  the  moneth  of  June,  16TJ9  years.  And 
there  treated,  ccmsulted,  and  advysed  aqentthe 
carrying  on  of  the  said  rebellion',  and  aiding 
and  assisting  the  saids  rebells,  and  in  order 
thereto  be  did  furnish  severall  with  horses  and 
armes  to  goe  to  the  said  rebellion,  anc)  har- 
boured, intertained,  corresponded,  and  con^ 
versed  with  severaH  declared  traitors  and 
fugitives  for  treason,  and  who  contmued  in 
armes  after  the  said  Tuition  lor  severall  years, 
murdering  and  killing  severall  of  his  majesties 
iiOnldiers  ;  and  particularly  John  Nisbet  of 
Uardbill,  a  declared  traitor,  and  severall  ot}ier 
declared  rebells  and  fugitives  for  rebellion 
upon  the  ground  of  his  lands  and  as  domesticks 
in  his  own  house  and  family,  and  otherwayes 
aided,  conversed  with,  and  assisted  them.  And 
his  Majesty  in  the  said  year  1679,  havmg  by 
his  gratious  proclamation  allowed  that  all  com- 
mons who  had  6ein  in  the  said  rebellion  shodld 
betwixt  and  the  tyme  thereby  prefixt,  signe  and 
subscribe  a  bond  *  not  to  rise  in  armes  against 
him,  and  that  before  such  commissioners  as 
the  council  did  Appoynt  within  the  respective 
shyres.  And  the  earle  of  Glencarne  bem^  ap- 
poynted  to  receave  the  bonds  sua  signed  within 
the  shy  re  of  Ayre,  the  said  earle  of  Loudoun 
designmg  to  frustrate  his  majesties  gtacious 
proclamation,^  and  to  continue  the  principles 


*'  As  to  this,  seethe  Case  of  John  Spreul,  at 
f.  795^  of  this  Volume*  , 


and  practides  of  rebellion  in  these  parts,  did 
cause  John  Campbell,  a/tcuJBoltifoot,  his  offi- 
cer,'call  and  conveen  his  wholl  tenoents  to^« 
ther  within  the  Closs  of  Loudoun,  who  having 
accordingly  mett,  the  said  John  Campbell  ex  < 
acted  t^o  merks  Scots  from  each  persone,  for 
subscribing  the  Ibrsaid  bond.  And  the  said 
John  Campbell  with  the  assistance  of  Andrew 
Mc'Rossey,  NotUr,  did  most  fraudulently  aud 
falsiy  by  fiimself  subscrybe  a  pretended  bond 
in  naime  of  many  persons^  severalls  wherof 
being  conveened  before  major  Whytt  and 
others  commtssionat  by  the  coUncill,  and  inter- 
rogatanent  the  subscribing  thereof,  they  ac- 
knowledged and  confest  thai  they  never  sub- 
scrybed  the  same,  all  which  was  done  and  per* 
petrat  by  the  direction,  advyce,  and  assistance! 
of  the  said  earle  of  Loudoun,  and  the  said  Johnr 
Campbell  his  officer  being  conscious  (jf  the 
truth  and  veritie  of  the  premises,  fled  imroe- 
diatly  over  to  Ireland.  Lykeas  the  said  lord 
Melvill  is  ^ilty  of  and  accessory  to  the  said 
rebellion,  in. sua  farr  as  his  majesties  forces 
having  marched  in  the  said  moneth  of  Jnn^ 
1679,  to  the  Westeme  countrey,  for  subdueing 
of  the  rebells  then  in  armes.  And  the  said 
lord  Melvill  being  with  his  majesties  forces  at 
the  tyme,  and  with  as  much  outward  zeal 
professing  his  earnestness  to  overthrow  and 
subdue  the  saids'  rebells  as  the  best  of  his 
maiesties  subjects,  yet  he  most  perfidiously' 
and  treasonably,  expresly  contrair  to  his  aN 
leadgence  and  loyalty,  rengion  and  duty,  dared 
and  presumed  to  intercominon  and  correspond 
with  the  saids  rebells,  and  to  keep  intelligence 
with  them,  and  send  comminsaoners  to  Uiem« 
and  particularly  upon  Ae  twenty  one  day  of 
June,  the  ni^t  befoi-e  the  rebells  were  ddfatft 
at  Bothwelbridge,  the  said  lord  Melvill  did 
send  and  dispatch  John  Millar  of  Waterhaugh 
from  his.maiesty's  camp,  io  Mr.  John  Welsh 
apd  others,  the  ringleaders  and  commanders  of 
the  saids  rebells,  with  letters  and  vrri^en  com- 
mission^,  at  least  verball  orders,  giving  them 
ane  aftcompt  of  the  strength  and  number  of  hi** 
majesties  rorcesy  and  of  their  resolutions,^  and 
severall  otber  things  tending  to  the  prejudice  of 
his  majesties  government,  and  the  strengtbnipg 
and  fortifiein^  of  the  rebells,  and  which  com- 
missioner or  his  accordingly  arryved  in  tlieiT 
camp,  and  delivered  the  saids  letteriB  and  com- 
missions to  Mr.  John  Welsh  and  others,  the 
ringleaders  of  the  said  rebellion,  and  receaved 
such  returns  as  the  said"  rebells  thought  fitt  to 
send  to  him  upon  the  said  occasion.  And  in 
lyke  manner  tber  being  a  dreadfull  censpracy 
and  plot  entered  into  by  the  late  earle  of 
Shaftsbury^  and  after  hisdeoeiss  carryed  on  by 
a  pretendit  eouncill  of  state,  vizt.  by  the  duke 
of  Munroouth,  the  eaile  cf  Essex,  the  Tord 
Hussill,  Algemoon  Sidney,  JSHt.  Bamden,  and 
severall  others.  They,  for  strengthening  oP 
their  rebellious  faction^  resolved  Io  draw  ia 
some  discontented  persons  within  h'^  m^estiee 
kingdome  of  Scotland j  and  in  order  thereto^ 
they  did  transact  with  the  late  earle  of  Ar- 
gjK  for  rai^og  ten  thousand  men,  with.wU«l| 
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he  was  to  be^iine  the  rebellion  in  Scotland. 
And.  did  commissionat  Aaron  South  to  goe  for 
the  said  kinffdome  of  Scotland,  and  to  engage 
the  said  lord  Melvill,  sir  John  Cochran,  John 
Cochran  his  sone,  and  sererall  others,  who 
accordingly  did  repair  to  London  in  the 
moneths  or  May  and  Jane  last,  and  ther  they 
did  enter  into  the  said  abominable  conspiracy 
for  raising  a  rebellion  against  his  majesty, 
which  they  were  to  prosecnte  in  oonfbrmitie 
with  them  in  Scotland,  to  the  mine  and  de- 
6tnicti6n  of  his  person  and  ffOTemment,  and  to 
the  absolute  extirpation  of  monarchy  itself, 
and  that  royall  familie  to  which  they  had  been 
so  much  obliged.  Off  the  whiHc  crymes  of 
trea^n  and  lese  majesty,  conversing  with, 
harbouring,  recepting,  intertaining,  and  cor- 
responding with  rebells  and  traitors,  and  other 
crymes  aM>Tementioned,  The  haill  fore  named 
persons,  and  ilk  one  of  them  are  actors  at  least 
art  and  part.  Which  being  found  be  ane  as- 
cryse,  they  ought  to  be  punished  with  for- 
faulture  and  loss  of  lyfe,  lands,  and  goods,  to 
Ihe  terror  and  exiample  of  others  to  committ  the 
lyke  hereafter. 

Fenewer. — Sir  George  M'Kenzie,  of  Rose- 
haugh,  his  Majesty's  Advocate. 

His  Maiesties  Advocat  produced  the  said 
criminall  letters,  duely  execute  and  indorsat 
against  the  #aids  defenders  upon  lawful  days, 
and  in  a  l^ali  manner  by  usin^  all  solemnities 
necessar,  and  leaving  and  affixing  full  doubles 
of  the  letters,  with  lists  of  the  hail!  assizers  and 
witnesses  names,  to  be  adduced  against  them. 

Compeired  lykewayes  James  Guthrie,  and 
William  Hume,  pursevants,  executors  of  the 
■aids  letters  at  tbe  defenders  dwelling  houses, 
and  the  respective  morat  croses*  with  die  wit- 

*  By  the  dSd  act  of  therdgn  of  queen  Mary 
(the  6th  act  of  her  6th  parliament,  1555)  en- 
titled :  <*  The  Ordour  for  Summoning  or  par- 
ties 10  compeir  before  the  Justice,  o^  utfaer 
Judges."  It  is  statute  andordained,  that  ony  per- 
son summouned  to  compeire  before  the  justice, 
his  deputes  or  uthersjuag^es  within  this  realme, 
havand  power  of  justiciarie  in  criminal  causes ; 
the  copie  of  the  saidis  letters,  or  precept,  quhair- 
by  bee  is  summouned,  sail  be  delivered  to  him, 
gif  he  can  be  personallie  apprehended,  and  fail- 
sieingthereor,  sail  be  debvered  to  his  wife  or 
smrands,  or  aifixed  upon  the  zet  of  his  dwel- 
ling place,  gif  he  ony  hes,  and  thereafter  open 
proclamation  being  maid  at  the  head  burgh  of 
the  schire,  ane  other  copie  to  be  affixed  upon 
the  mercat  croce,  providing  always,  that  sif 
there  be  maa  persons  nor  twa  conteined  in  the 
letter,  being  all  called  upon  ane  deede  and 
crime ;  in  that  case  twa  copies  to  be  delivered 
to  twa  of  the -principal  named  in  the  saidis  let* 
ters,  or  then  given  to  their  wives  or  servandes, 
or  affixed  upon  their  zettes  or  dwelling  places, 
ffif  they  ony  have,  apd  ane  copie  lef^^  and  af- 
fixed upon  the  mercat  croce,  quhair  the  i»ubli- 
.  <|ation  IS  maid,  to  be  sufficient  to  the  haill  per* 
fiones,  qubal>9(imerer  they  bee  contained  in  the 


nesses  contained  in  the  ezeciitions,  and  made 
faith  upon  the  truth  and  veritie  ef  the  execa-^ 
tions  in  all  poynts,  James  Dnnbar  HeraoM, 
executor  of  the  saids  letters  at  the  mercat  croce 
of  Edinburgh,  peer  and  shore  of  Leitb,  being  in 
sickness  and  not  able  to  come  to  the  court,  the 
lords  appoynted  three  of  their  number  to  ^poe 
to  his  bouse,  and  tiJce  his  oath  upon  the  rerifi- 
cation  therof,  who  accordingly  having  taken 
his  oath,  he  deponed  he  trucly  execute  the 
samen  conforme  to  the  execution,  and  the  wit- 
nesses contained  in  the  execution  being  sworn, 
deponed  the  same. 

His  majesties  advocat  produced  a  warrand 
from  the  lords  of  his  majesties  privie  oounciU, 
for  persewingthe  forsaids  persones^and  taking 
previous  trySl  against  them. 

The  said  day  compeired  Mr.  David  Con- 
ninghame,  advocat,  as  procurator  excuutiorio 
nomine  for  James  earle  of  Loudoun,  and  pro- 
duced two  Acts  of  privie  councill,  the  one  wed 
the  first,  and  the  other  the  eight  dayes  of 
Aprile  instant,  wherby  the  lords  of  priry  ooun  • 
cill,  because  of  the  said  earle  of  Loudoun's  very 
sickly  and  dis(rest  condition,  and  inability  to 
travell  as  was  instructed  by  certificates  pro- 
duced upon  soull  and  conscience  before  the 
saids  lords  of' councill,  referred  to  the  lords 
commissioners  of  justiciary  to  grant  the  said 
earle  of  Loudoun  such  a  competait  tymefbr 
his  appearance  as  they  should  fitt.  And  also 
recommended  to  the  saids  lords  to  give  order  for 
stopping  any  denunciation  against  the  said 
earle,  for  not  getting  caution  for  appearance 
for  some  comp^nt  tyme,  that  he  may  be  in  a 
condition  to  provyde  a  cautioner,  he  being  now 
srok  and  furth  of^he  kingdome,  as  was  verified 
by  certificates  produced  upon  soul  and  ood- 
science,  as  said  is. 

The  said  day  compeired  Mr.  James  Grhame 
'advocat,  as  procurator  exauatcrio  nomtneifbr 
George  lord  Melvill,  and- produced  ane  Act  of 
privy  councill  of  the  date  the  eight  day  of 
April  instant,  wherby  1  the  saids  lords  of  privv 
councill,  because  the  said  lord  Melvill  was  furm 
of  the  kingdom,  the  tyme  of  the  citation  and 
y^  is,  and  ip  a  very  sickly  condition  and  alto- 
gether unable  to  travell  without  manifest  hazard 
to  his  life,  as  was  instructed  by  certificates, 
under  thejhands  of  phisicians  from  Rotterdame, 
produced  upon  soul  and  conscience,  rccomend 
It  to  the  Lords  Commissioners  of  Justiciary  to 
continue  the  said  dyet  for  some  comp^ent 
tyme,  that  the  petitioner  might  be  in  a  condi- 
tion to  appeir,  and  to  me  order  for  stopping 
denunciation  against  nim  for  not  getting  of 
any  caution  for  appeiranoe  to  some  dyet,  that 
he  may  be  in  a  condition  to  provyde  a  cautioner 
as  the  said  Act  at  length  hem. 

-  •  •   •     ■    ^    -  ■  ■  ._  I 

saidis  letters.  See  likewise  the  86th  act  of 
king  James  6*  being  the  45th  of  Jiis  11th  par- 
liament. Concerning  the  law  as  to  citations,  see. 
Hume's  Commentaries,  chap.  8,  sect.  4,  5,  6. 
The  citation  by  nroclamation,  and  affijdng 
copies  at  the  manet  cross  is  called  EdictMl 
Citatum, 
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cause  depen<liog[  at  his  mi^estiea  advocat's  int 
stance  against  sir  John  Cochran  of  Ochiltrie, 
and  John  Cochran  of  Waterayde,  hi^  sone,  for 
the  treasonahle  crymes  lybelled  against  them 
in  manner  mentioned  in  their  dittay  recorded 
yesterday. 

The  Lords  with  consent  of  his  Majesties  Ad- 
vocate, continues  th^proces  of  forfaultare 
against  the  sud  sir  Jotin  Cochran  till  the 
second  Mnnday  of  July  liezt. 

This  day  the  said  John  Cochran  of  Water- 
syde  being  oft  tymes  called  to  have  compeired 
to  have  heard  and  seen  the  doom  and  sentence 
of  fforrfaulture  orderly  led,  and  deduced 
against  him,  and  to  have  nropuned  his  defences 
against  the  lybeU,  and  obiections  i^ndt  the 
witnesses  and  assizera  if  be  any  had,  lawful! 
tyme  of  day  bidden  and  he  not  comneer,  and 
the  Lords  Justice  Generall,  Justice  Clerk,  and 
Commissionere  of  Justiciary,  conforme  to  the 
derenth  act  second  session  of  hiff  Majesties 
second  parliament,  proceedit  to  Consider  the 
lybell,  and  gave  their  interloquitor  thereupon,in 
manner  ibHovring: 

The  Lords  having  conndered  that  article  of 
the  lybell  anent  John  Oochran  of  Waterayde, 
sustaanes  that  part  of  the  lybell  relevant,  that  he 
was  with  the  rebells  at  Cumnock  or  elsewhere^ 
at  a  rendivouze  when  they  were  in  armes,  id 
manner  lybelled,  to  inierre  the  paine  of  treiisdn. 
Sic  Subtcribitur.  Pertb,  I.  P.  D. 


The  Lords  Justice  Genevan,  Jpstioa  Clerk 
and  CcNumissibneni  of  Justieiu-v,  having  con- 
sidered the  saids^acts  of  ooundfi,  thev,  in  re- 
spect thereof,  continued  thecrinunaU  action, 
and  cause  against  the  said  James  carie  of 
Loudoun,  and  Geoi^e  lord  Mdvill,  till  the 
second  Munday  of  November  nixt,  being  the 
tenth  day  thereof,  ahd  wdained  them  to  find 
caution  fiir  their  appeirance  before  the  saids 
Lords  CommissioDen  of  Justiciary  at  the  said 
dyet,  betwixt  and  the  sixt  day  of  October  nixt, 
with  certification,  if  (hey  find  not  the  said 
caution  they  shall  be  d^unced,  confi>rm  to 
the  said  prindpall  lettero  raised  and  direct 
Iheranent. 

The  said  day  sir  John  Cochran  of  OchOtrie, 
and  John  Cochran  of  Watersyde,  being  oft 
tymes  catted'  to  have  compeired  before  the 
saids  lotds  this  day  and  place  in  the  hour  of 
cause  to  have  underlyen  the  law,  for  the 
treasonable  crymes  aliove  mention^,  and  to 
have  heard  and  seen  doom  and  sentence  of 
fbrfaulture  led  and  deduced  against  them,  and 
to  have  proponed  their  defences  against  the 
lybell,  why  the  sanien  should  not  pass  to  the 
Imowledge  of  ane  assyse,  and  to  have  given 
tiieir  objecdons  against  the  witnesses  and  as- 
sizers to  be  adduced  against  them,  if  they  any 
had,  as  they  who  werelawfully  cited  in  manner 
above  mentioned,  for  that  efiect,  lawfdl  tyme  of 
daybiden,  imd  they  nor  none  of  them  compeir, 
and  the  Lord^ Justice  Generall,  Justice  Clerk, 
and  Comminsionera  of  Justiciary,  therfor  be  the 
montii  of  James  Henrjrsone,  macer  of  Court, 
dfccenied  and  adjudged  the  saids  sir  John 
Cochran  of  Ochiltrie,  iind  John  Cochran  of 
'  Watersyde,  his  sone,  to  be  outlawes  and  ftigi- 
tires  irae  his  majesties  lawes,  and  ordained 
them  to  be  put  to  the  hbrne,  and  all  ther 
moveable  goods  and  geir  to  be  edsheat  and  in- 
bvonght  to  our  sovereign  lord's  use,  for  Iher 
contemption  and  disobedience,  which  wiw  pro- 
nounced for  doom. 

The  Lords  for  Beverall  causes  moving  them, 
eontinued  the  process  of  forfaulture  agamst  the 
odd  sir  John  Cochran  and  his  sone  till  to- 
morrow, and  ordained  the  witadbses  and  as- 
iysers  to  attend,  ilk  person  .under  the  pain  of 
two  hundreth  merks. 

CdriA  Justiciarle,  S.  D.  N.  Regis  tenta  in 
pretorio  biiivi  de  Edinbuigh,  none  die 
loensia  Apnfis,  *anno  millesimo  sexoep- 
tesimo  octuiuresimo  quarto,  per  nobilen^ 
et  potentem  Comitem  Jacobum  Comitera 
de  jPerth,  Justiciarium  Generalem,  et  ho- 
norabilea  viros,  Dominos  jacobum  Foulis 
de .  Collingtoune,  Justidariee  Clericum, 
Johannem  Lockhart  de  Castiehill,  Da- 
videm  Balfour  de  Forret,  Rogerum  lloa; 
de  Uarcarss,  Alexandrura  Seton  de  Pit- 
medden,  et  Patricium  Lyon  de  Carss, 
Commissiotiarioa  Jasticiarise,  diet.  S.  D. 

r     N.  Regis. 

Curia  legitime  affirmata. 
The  said  day  anent  the  tDriminaH  aetio^  and 


ASSISA.* 

The  Earle  of  Domfermling. 

The  Earle  of  Linlithgow. 

The  Eaiie  of  Kintoir. 

The  Lord  Duffus.  ; 

The  Lord  Lindora. 

The  Earle  of  Tarves. 

The  Lord  Livingstoune. 

The  Lonl  Sinclair. 

The  Lord  Blantyre. 

The  Lord  Elrebank. 

Sir  William  Nicolson,  of  that  ilk. 

Robert  Gordon,  of  C^ordonstoune. 

Sir  James  Cockbum,  of  that  ilk. 

Sir  Alexander  Forbes,  of  Tolquhon; 

Robert  Ross,  of  Auchlossin. 

The  noblemen  on  the  as^se  pleadit  the  pri- 
viledge  of  their  peerage,  that  they  might  not 
be  on  the  assyse  of  the  said  John  Cochran,  he 
not  beinfif  a  nobleman.  ^ 

The  Lords  declared  the  said  John  Cochran 
was  in  the  Wbell,  with  the  earle  of  Loudoun, 
and  lord  Mefvill,  who  were  now  continued,  but 
the  assyse  could  not  be  changed,  they  being 
the  persons  given  him  in  list. 

Tne  noblemen  on  the  assyse  declared  they 
were  verie  ready  and  willing  to  serve  his  Ma- 
jesty in  tbis  or  any  other  affair.  But  protested-^ 
i  or  the  presenatinn  of  their  priviledge,  that  their 
voluntar  service  should  not  inferr  a  prepara* 
tive.  T}ie  assyse  lawfullie  swome,  no  objec- 
tion in  the  contrair. 

His    Maiesties  Advocat  for  Probation  ad- 
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WllUam  Wallace^  in  Ocbiltrie,  ^^  fjflie 
years  or  thereby,  tfolutus,  purg'ed,  and  sworae, 
aepoiM  that  he  aawe  some  peo|^  togfether  apM 
the  CakMiy  or  OchUtrie,  some  with  gQDs,  lomtf - 
with  awords,  and  some  with  amwi  tbey  bad 


diieed  the  witnestes  after  deponing,  who  were 
all  pofi^ed  of  malioe,  hatred,  ill  wul,  and  par- 
tial! cooneill,  tiz. 

John  Blacky  Smith  in  Duncanzearmoir,  aged 
threlty  six  years  or  therby,  marryed,  pur{^, 
and  sworne,  depon^^  that  some  daves  before 
Bothwell-bridge,  he  tliinks  the  l^riday  was 
eight  days  he  saline  John  Cochran  of  Water- 
ayde  alt  the  BarV'-biU  of  Cumnock  with  four  or 
tfVe  hundred  of  the  rebdls,  that  were  rendie- 
▼ouzihg  iti  otdei^  to  their  coming  to  Bothwel- 
hridge,  that  he  sawe  him  particularly  standing 
with  Earlestoun  and  Barscdbb,  as  if  they  had 
be^  speNBiking  together,  but  at  a  distance  he 
did  not  hear  what  they  sud.  And  this  is  the 
truth  as  he  shall  answer  to  Qod»  and  that 
Barscobb  and  Eafiestoun  wete  among  the  re- 
bells,  and  ih&t  he  knew  him. 

Sic  SubicrUntur.         Willum  Black. 

Mr.  John  Beidy  SchooHnaster  at  Cumnock, 
aged  twenty  seven  years,  not  marryed,  purged 
and  sworne,  depons^  that  at  the  rendevouze  of 
the  rebells,  at  tpe  Barr-hill  of  Cunmock,  wher 
ther  wer  as  he  conjectures  about- fiyye  hun- 
dreth  of  them,  he  sawe  John  Cochran  of 
Watersyde  amongst  them  walking  up  and 
down,  and  that  he  the  said  John  Cochran  had 
a  smaU  sword  about  him,  which  was  sonie 
dayes  before  Bothwel-bridge,  and  this  is  the 
truth  as  he  shall  answer  to  God.  Depons  he 
knew  Watersyde. 

Sic  Subtcti£ttur.  Blaster  John  Reid. 

John  M^Cowan  in  Rigg,  in  Auchbleck 
jiarioch,  aged  twentie-scFcn  years  or  therby, 
marryed,  purged,  and  sworne,  depons,  that  he 
was  at  the  Barrhill  of  Cumnock  at  the  ^endei- 
Touz,  mentioned  in  the  depositions  proceeding, 
and  that  he  sawe  John  Cochran  of  Watersyde 
there,  that  he  the  deponent  having  a  mincl  to 
come  back  to  proTyue  himself  with  armes  as 
he  said ;  that  the  rebells  would  not  suffer  him 
to  goe  home,  but  putt  a  guard  upon  him  till  he 
should  find  a  gentleman  who  was  to  goe  alongst 
with  them  to  be  caution  for  hioi,  umI  Water- 
^de  asked  him  if  he  would  goe  out  with 
Iknockshinnock  which  he  said  he  would  doe, 
wheriipon  Watersyde  went  and  spoke  to  Uie 
rebells  an4  gott  him  leere  to  goe  home,  that 
he  might  retume  againe,  and  this  is  the  truth 
as  he  shall  answer  to  God,  and  that  he  knew , 
Watersyde. 

Sic  Subscribitur.  John  M<Cowan. 

George  M^Cron  in  Cumnock  aged  thirty 
years  or  therby,  marryed,  purged,  and  sworne, 
depons,  that,  at  a  rendevouze  at  the  Barhill  of 
Camnock,  some  dayes  before  Bothwel-bridge, 
he  sawe  John  Cochran  of  Watersyde  with  the 
rebells  at  the  rendevouzo  and  that  ther  were 
about  four  or  fjya  hundreth  of  them  in  armes, 
and  to  the  best  of  his  memory  John  Cochran 
Jiiui  a  swoid  about  him,  and  this  is  the  truth  as 
he  shall  answer  to  God,  and  that  he  knew 
Watersyde. 

Sk  SubecrUitur.        Gbomb  M'Caoii. 


made,  p«t  on  upon  a  staff,  depons  that  fo^ 
had  SOI 


colours  they  had  some  whytt  thing  upon  a 
stick,  and  that  he  sawe  John  Cocbrao  of 
Watersyde  there,  and  that  ther  wss  some  of 
sir  John  Cochran's  tenents  sons  amodg  tboo, 
and  particularlie  one  William  Mc'Ghie  aod 
WHlhun  Howie,'  a  weaver,  James'  Muir  and 
James  Key,  David  Gillies  and  Thomas  Kod, 
and  this  is  the  truth  as  he  shall  answer  to  God. 
Sic  subscribitur.      Wiixiah  Waluce. 

Archibald  Mc'Ghie^  Smith  m  Ocfailtrie,  sged 
fifty  years  or  thereby,  marryed,  purged,  and 
sworne,  depons  that  he  sawe  some  men,  to  the  ' 
number  of  twenty  or  therby,  rendevouse  att 
Ochiltrie,  and  that  one  David  Gillies  and  John 
Sinchur  did  drieiel  them,  and  that  some  had 
guns,  some  parlizans,  and  that  (be  most  pait 
of  them  were  sir  John  Cochran^s  tenents  bods, 
and  that  he  saw  John  Cochran  of  Watersvde, 
near  thcfkn,  and  that  for  colours  they  had  aboat 
six  quarters  of  linAing  ijedioi  stick  with  a 
read  ribbon,  and  depons  this  was  some  dayes 
before  Bothwelbridge :  and  this  is  the  truth  as 
he  shall  answer  to  God»  and  that  be  knar 
Watersyde. 

Sic  subscribitur.      Archibald  Mc'Gie. 

John  Faterscm^  iirOehiltrie,  aged  ^  yean, 
or  thereby,  marryed,  pufged,  and  swontt, 
depones,  mat  he  sawe  some  men,  wherof  sonw 
were  sir  John  Cochran's  tenenta  sons,  lendf* 
vouze  at  Ochiltrie,  and  that  they  had  bitta  of 
forks,  bitte  of  swords  and  balberts,  and  that 
they  had  a  whyte  death  tyed  ta  a  stick  for 
colours,  and  that  he  sawe  John  Cocbrao,  of 
Watersyde,  whom  he  knew,  oome  out  and 
speak  with  -them,  and  this  was  some  dayca 
before  Bothwelbrid|^:  and  this  is  the  trnth  air 
he  shall  answer  to  God. 

Sic  subscribitur,  John  Patebson. 

The  Lords  ordidned  the  assyse  to  indose^ 
and  returae  their  verdict  to-OMnrow. 

Cuau  JosnciARiJt,  S.  D.  N.  Regis  tenta  idpit- 
torio  burgi  de  Edinbuigh,  decimo  dio 
mensis,  Aprilis,  anno  nTillesimo  sexcdi- 
tesimo  octuagesimo  quarto;  per  nobdeffl 
et  potentem  Comitem  JaObbum  Comitem 
de  Perth,  Justiciarum  Generailem,  et  bo- 
norabiles  viros,  Dominos  Jacobom  Foolis 
de  Collingtoon,  Justiciariie  Clericuni, 
Johannem  Lockhart  de  CastlehiU,  !)»* 
videm  Balfour  de  Forret,  Rogemm  Hog 
de  Harcarss,  et  Alexandrum  Seton  de 
Pitmedden,  etPatriciam  LyondeCaiia, 
CommissionarioB  Justiciaiii,  dicti  ft  D.  N. 

Curia  legitime  aAirmata^ 
The  said  day  the  persons  whonast  opoii  the* 
assym  of  John  Cochran,  of  Wateisi^  rs- 
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M'KieDSie  of  Rosehaugfa,  his  majesties  advo* 
cat  against  ^em  tberaneBt.  And  the  fornamed 
persons  being  then  called,  and  they  nqr  non^ 
of  them  compeirand.  By  recommendation 
from  the  lords  of  his  majesties  priry  cooncill, 
tlie  dyet  was  continued  to  this  day,  and  now 
the  said  earle  of  Loudoun  and  the  lord  Mel- 
vill  bein|r  oft  tymciB  called  to  hare  underlyea 
the  law  tor  the  treasonable  crymes  above  men* 
tioned,  and  they  nor  none  of  them  compeiring,  - 
the  lords  justice  ^oerall,  justice  derk  and 
commissioners  of  justiciary,  by  the  mouth  of 
James  Henrysone  macer  (^  court  decerned, 
and  adjudged  the  said  James  earie  of  Loudoun, 
and  George  lord  MelyiU,  to  be  outlaws  and  fu- 
gitives frae  his  majesties  lawes,  decerned  them 
to  be  denuncedour  soveraigne  lord's  rebells,  and 
to 'be  put  to  his  bighnes  borne.  And  all  their 
lands,  heretages,  goods  and  geir  whatsomefer,. 
to  be  for&uhed  and  escheat  to  our  soveraiffne 
lord's  use,  as  outlawes  and  fugitives  mm 
his  majesties  lawes  for  the  crymes  of  treason 
forsaid.  The  lords  continue  the  proces  of  fbr- 
fauJtura  against  the  earle  of  Loudoiin,  and 
lord  Melviu  till  the  seventeinth  of  March  aixt. 

March  17th,  1685. 

The  Lords  in  respect  the  earle  of  Loudono, 
lord  Melvill,  sir  John  Cochran  of  Ochiltrie, 
John  Keir  of  Newtonn  and  Walter  Lockhart 
of  Kirktoun,  and  sir  VAUiam  Scot  younffer  of 
Harden,  are  cited  btfore  the  high  court  of  par- 
liament *  to  the  fy  fteint  of  fkfay  nixt  for  the 
same  treasonable  crymes  for  which  they  are 
cited  befoi-e  the  justices.  They  therefore  con- 
tinue the  Dyet  against  them  till  the  sixteiotk 
day  of  the  said  month  of  May. 


tqrned  their  verdict  in  pfeience  of  the  saids 
JLJbrds,  whereof  the  tenor  foUowes  c 

The  Assyse  having  inclosed  arid  chosen  the 
^le  of  Linlithgow  their  Chancellor,  they  by 
unanimous  voices  doe  find  John  Cochran  of 
MTatersyd,  guihy  of  the  cryme  of  Treason, 
^ybelled  conforme  to  tba  depositions  of  the 
witnesses. 

Sic  tubicribitur.       LiNLrrHQOiSr  Chanoellor, 

The  Lords  Justice  Oenerall,  Justice  Clerk 
^d  Commissioners  of  Justiciary,  having  con- 
sidered the  said  verdict  of  assyse ;  they  there- 
fore be  the  mouth  of  James  Johnstoun  Demp- 
ster of  Court,  decerned  and  adjudged  the  said 
^ohn  Cochran,  of  Watersjrde,  to  be  execute  to 
the  death  demained  as  a  traitor,  and  to  underlye 
the  paines  of  treason  and  utter  punishment  ap- 
pointed by  the  lawes  of  this  mime,  at  such 
a  tyme  and  place,  and  in  such  a  manner  as  the 
Lords  Justice  CreneraU  and  Commissioners  of 
Justiciary,  shall  appoynt,  whenever  he  shall  be 
apprebendit.  And  ordains  his  name,  feme, 
ihemory  and  honors,  to  be  extinct,  his  blood  to 
be  tainted,  and  his  annes  to  be  riven  furth  and 
delate  out  of  'the  books  of  armes,  sua  that  his 
Mstevity  may  never  have  pla^e  nor.  be  able 
terefier  to  brack  or  enjoy  any  honours,  offices, 
tttles  or  dignities  witiiin  this  realm  in  tyme 
coaling :  and  to  have  forfault  amitted  and  tint 
all  and  sundry  his  lands,  heretages,  tacks, 
Steddings,  roumes,  possessions,  gooids  and  geir, 
whatsomever,  pertaining  to  him,  to  our  so- 
yeratgne  lord,  to  remain  perpetuallie  with  hi^ 
highac%6  in  property.  Which  is' pronounced  for 
doom. 

puuA  JusncuRiA,  S.  D.  N.  Regis  tenta  iu 
Prsetorio  Burgi  de  Edinburgh,  decimu  die 
mensis  Novembris  miUesimo  sexcentesimo 
octuagesiroo  quarto,  per  Nobilem  etPor- 
tentem  Comitem  Georgium  Comitem  de 
Linlithgow  Jqsticiarum  G.eneralem  et  ho- 
Dorab'des  viros  Domiinos  Jacobum  Foutis 
de  Collingtoun,  Justiciarii  Clericum, 
Johnnem  Lockhart  de  Castlehill,  Davi- 
dem  Balfour  de  Forret,  Rogerum  Hog  de 
Harcarse,  Alexandrum  Seton  de  Pitmed- 
den,  et  Patricium  Lyon  de  Carss  Commis- 
sionarios  JusticiariK  dicti  S.  D.  N.  Regis- 
Curia  legitime  a(||rmat9. 

'  The  said  day  James  earle  of  Loudoun,  and 
George  lord  Melvill,  being  summoned  to  ap- 
pear before  the  lords  justide  generall,  justice 
clerk  and  comrassioners  of  justiciary  within 
the  Tolbuith  of  Edinburgh,  the  eiffht  day  of 
Apriil  last,  to  have  underlyen  the  law  for  the 
crymes  ik  high  treason,  in  contryving  the 
death  of  our  soveraigne  lofd  the  king,  and  his 
dearest  brother  James  duke  of  Albiuiy  and  to 
tfobvert  the  government  And  fpr  having  IVir- 
itlier  accesiion  to  the  rebellion  raised  in  Scotland 
the  year  1679  for  the  reoepting,  harbouring 
and  intercommoning  with  rebells  and  traitors^ 
in  maner  mention^  in  the  criminall  letters  of 
ifeason,  raised  at  the  instance  of  sir  George 


May  5th,  1685. 

The  said  day  anent  the  petition  presented  to 
the  saids  lords  be  sir  George  M^Kenzie  of 
Rosebaugh  bis  majestie's  ad?  ocat  shewiuj?  that 
wher  alMit  his  majestie  hath  for  punishing 
the  late  execrable  plot,  and  some  other  con- 
spiracies and  treasons  within  this  his  ancient 
kingdome,  given  order  for  raising  ane  sum- 
mones  of  l^ea^n  against  sir  John  Cochran 
of  Oehiltrie,  sir  Patrick  Home  of  Pol  wort,  f 

George  lord  Melvill,  Montgomerie  of 

Langshaw,  Mr.  Robert  Fergusone,  Mr.  Robert 
Marline,  Walter  Lockhart  of  Kirktoun,  Tho^ 

mas  Stewart  of  Cultnes, Denholme  of 

Westsheills,  Andrew  Fletcher  of  Saltoun, 

earle  of  Loudoun, Pringle  of  Tor- 

woodlie,  George  Home  of  Bassindean,  James 
Stewart  'son  to  sir  James  Stewart,  yet  his  ma- 
jestic is  desyreous,  that  thev  should  (untill 
they  be  found  guilty)  have  all  fair  occasion  and 
allowance  of  defending  themselves,  and  leasi 
any  of  tlie  saids  persons  might  he  predudit 
from  proponing  of  their  defences,  on  their  be- 

*  As  to  thejurisdictioirof  the  Soots  parlia- 
ment, see  a  Note  in  Cesnock's^i^ase,  p.  919  of 
ttus  Volume.. 

t  See  the  Note  m  p.  654,  of  this  Volume,  and 
sir  Patrick's  Narrative  published  by  Mr.  Rose. 
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in^  rebells  and  at  the  bonie,  that  tfaev  be  re- 
laxed *  ad  huDC  effectual'  allenarlie  that  they 
nay  hare  *  personam  standi  in  judicio.'  Bat* 
prejudice  to  his  majesty  of  any  casualitie  or 
oenefite  falling  to  his  majesty  through  their 


rebellion,  and  the  day  of  their  compeirance 
bein^  before  the  hiffb  court  of  parliament 
the  tvfteint  day  of  May  instant.  Beseeching 
tber&r  the  sai(»  Lords  to  grant  relaxations  to  the 
ibrnamed  persons  *  ad  hunc  effectum'  that  they 
may  have  '  personam  standi  in  judicio'  before 
the  parliament  the  said  day.  The  Lords 
having  considered  the  Petition  above  written 
given  in  be  his  majesties  advocat,  they  allow 
relasuaion  to  be  exped  for  sir  John  Cochran  and 
others  ^bove  specified,  <  ad  hunceffectum'  l^at 
th^  may  have  <  personam  standi  in  judido' 
and  propone  their  defences  befor  the  parliament 
the  tylleioth  day  of  May  instant.  But  pre- 
'  judice  to  the  kingof  anv  casualitie  fallen  to  his 
nu^jtstie  through  their  being  at  the  home. 
Sic  Subxriffitur^   "    Ja.  Fouus, 

David  Balfoub, 
j.  lockhart. 


Wodrow,  speaking  of  the  proceedings  of 
theSootch  parliament  in  the  year  1685,  says, 
^*  Friday,  May  23,  dittayis  read  against  sir 
John  CodiraQ,  and  others  ;  and  the  advocate 
insists  Imo  affaiost  sir  John  Cochrane.  The 
first  article  or  his  libel,  anent  the  plot,  is  voted 
leleFant.  Probatbnes,  Alexander  Monro,  who 
is  present,  and  adheres  to  his  deposition  for- 
ner\y .  given-  in  Jerfiswood's  process  (see 
p.  673),  which  is  read  to  him,.  «tnd  he  signs  it. 
Then,  contrary  to  repeated  promises  and  de- 
clarations, as  we  have  heaitlt  Mr.  Carstairs's 
printed  deposition  is  read,  and  the  clerks  de- 
poned they  saw  him  sign  it.  Next,  Burn  and 
another^Englishman's  depositions,  signed  by  the 
English  secretary,  are  read.  Then  the  advocate 
l^daced  the  form  of  proceedings  in  the  like 
cases  before  the  pariiament,  in  the  case  of  the 
Popish  Lords,  1594,  and  against  RobertLogan. 

**  After  all,  the  Advocate  had  a  speech  to  the 
parliament,  wherein  we  may  guess  he  would 
aggravate  the  conspiracy,  mm  what  we  saw 
in  Jerviswood's  Case.  Then  the  parliament 
voted  the  probation  sufficient. 

<'  The  Advocate,  in  the  next  room,  insisted 
BpoB  the  second  article  of  the  dittay,  seeking 


pwn  procfises,  were  adduced.  That  sir  John 
\a4  demanded  from  the  first  Ahy^  and  the 
Richer  twenty  pounds  sterling.  This  protiation 
u  next  vetted  good.     . 

«<Then  the  question  was  stated,  Wbetherthe 
Mind  beii^  found  guilty  should  be  ibrfeited. 
whereupon  the  bishop  of  St.  Andrews,  in  his 
own  name  and  that  or  his  brethren,  desked  to 


I  See  the  «  Diversions  of  Purley,"  Vol.  1, 
pp.  190,  et  leq.  f  IS,  914,  S15,  4to  edit,  of 
179«. 


be  excused,  though  they  had  voted  in  the  rde- 
vancy  and  probation,  as  to  this  vote,  and  asked 
liberty  to  remove.    When  he  removed,  he 

Sive  m  a  protestation,  and  took  instnHDents  in 
e  R^ister^s  hands,  that  this  should  be  but 
prejudice  to  their  parliamentary  privileges. 
The  bishop  of  Edinburgh,  at  his  removing,had 
a  stated  speech,  exclaiming  against  Popery 
and  Presbytery,  as  the  great  enemies  of 
bishops,  with  a  deduction  of  the  sense  and  opi- 
nions of  Canonists,  as  to  bishops  voting  in 
cases  of  blood.  When  the  bishops  had  re- 
moved, they  were  called  in  again  at  the  advo- 
cate's motion,  he  alledging  the  parliament  was 
not  iiill  without  them,  wanting  one  of  the  three 
estates.  During  the  caMing  of  the  roll  they 
were  silent  [iU  to  this  matter;  see  2  Hume's 
Comm.  chap.  11,  p.  101.  Heeabo  in  this  Col- 
lection the  Case  of  the  Popish  Lords,  voL  7, 
p.  1317.] 

**  When  the  vote  for  forfeiting  was  over,  Mr. 
Thomas  Gordon^  read  the  sentence,  and  the 
king's  trumpets  sounded  thrice,  upon  which 
the  doom  was  pronounced  by  the  Dempsto',* 
and  the  trumpets  sounded  agaip  ;  and  the  sen- 
tence was  intimated  at  the  Cross  by  the  Lyon 
and  Heralds.  It  is  exactly  in  the  same  terms 
with  Jerviswood's.    (S^  p.  710). 

"June  13th.  Thej^  begin  with  the  lord 
Melvil,  and  his  dittay  is  re^,  bearing,  that  he 
gave  intelligence  to  the  rebels  at  Bofbwel- 
bridge,  and  his  accession  to  the  plot.  BcMdi 
are  voted  relevant  separatim.  As  to  the  fiist 
article,  John  Miller  in  Watershaugh  depooes« 
that  the  lord  Melvil  sent  him  upon  Saturday 
June  91st,  with  letters  to  Mr.  John  Welch, 
and  Mr.  David  Hume,  and  bade  himteU  them, 
if  they  would  lay  down  theur  arms  and  sur- 
render, they  would  get  good  quarter ;  that  the 
king's  army  was  decamped  that  night,  and 
none  knew  whither  they  were  to  march,  but 
the  duke  of  Monmouth  ;  and  thtt  he  went  to 
the  rdbels  camp,  and  Wishaw  went;  three  miles 
with  him  ;  and  that  he  met  Cultness's  roan, 
Thomas  Steil,  who  told  him  Wishaw  had  been 
at  Cultness.  Wishaw  depones  conform  tji  oai- 
nibut.    And  John  Strang,  who  kept  a  pass  for 

*  "  The  form  of  giving  forth  the  sentence," 
says  Hume,  {2  Comment,  cap.  17,  p.  343) 
speaking  of  the  Justiciary,  *«  l^w  altered  in 
modem  times,  from  what  it  was  of  old.  In 
cases  not  capital,  the  use  had  been,  that  it  was 
read  out  by  the  derk  of  court  from  the  reoonl, 
and  was  repeated  after  him,  by  one  of  the 
enacers,  to  the  pumel.  In  capital  cases,  with 
an  attention  which  savoured  of  barbarity,  the 
office  of  repeating  the  sentence  was  devolved 
ondieDoomsler,  Dempster,  as  he  is  called,  or 
common  executioner.  This  rude  oereoMMiY 
was  abolished  bv  act  of  adjournal  of  the  I61I1 
March  1773,  which  orders  tliat  the  aeoteooe 
shall  be  pronounced  by  the  presiding  jod^e, 
and  afterwards  read  out  by  the  cleric,  from  Bie 
record ;  which  is  8ig[ned  in  this  part,  oontrary 
to  what  is  observed  in  the  odier  steps  of  pro- 
oeis,  by  all  the  judges  who  are  present." 
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bndg  of  sir  John  Cochran  of  OchJltre^,  lord 
Melvil,  the  Cefinocks,  Jerfiswond,  Earlstoun, 


the  rdie1s»  depones,  Jobn  Miller  came  to  trim  ^ 
at  midnight,  and*  let  him  see  the  backs  of  his 
^  letters.  John  Lockhard  of  Bars  depones,  he 
went  with  Joh'p  Miller  to  Mrs.  Nasmith's  in 
Hamiltoan,.  and  that  the  letters  were  directed 
'to  Mr.  Welsh,  Mr.  Home,  and  Robert  Hamil- 
ton.   This  probation  is  voted  g^ood. 

**  As  to  the  second  article,  for  probation, 
commissary  Monro's,  and  Mr.  Carstairs's  de- 
positions are  adduced,  and  the  confessions  of 
the  twoCesnocks,  as  treeing  with  what  com- 
missary Monro  said  of  the  lord  Melvil.  This 
article  is  also  found  proven.  The  lord  Melvil 
is  sentenced  in  common  form. 

**  As  to  sir  John  Cochrane,  Angust  17,  I 

find  the  council  order  a  party  to  be  sent  with 

air  John  Cochrane,  and  his  son  John,  with 

John  called  Colonel  Ay  lief,  to  put  them  alioard 

-the  king's  yacht,  to  be  transported  to  London. 

«'  By  the  40th  act  of  this  parliament «,  The 

*  Upon  the  subject  of  forfeiture  and  corrup- 
tion of  blood,  Mr.  Hume,  S  Comm.  cap.  17,  p. 
364,  writes  thus  concerning  the' law  of  Scot- 
land :  "  By  custom  time  out  of  mind,  every 
coital  sentence  is  attended  with  a  farther  con- 
aequence,  the  confiscation,  or  escheat  as  we 
call  it,  of  all  the  convict's  moveable  goods  and 
aiibatance,  to  his  majesty's  use ;  to  which  effect 
the  sentence  bears  a  ppeneral  declaration,  and 
an  order  and  authority  to  the  proper  officers, 
to  collect  and  bring  in  the  effects.  This  had 
.become  the  law  of  Rome  under  the  emperors ; 
but  it  is  the  custom  also  of  several  nations,  who 
have  not  the  same  regard  to  the  Roman  law 
that  we  have,  and  has  probably  been  derived 
to  us  from  a  less  renlbte  source.  Except  in 
cases  of  treason,  the  forfeiture  of  property  on ' 
capital  conviction,  has  never,  at  any  period  of 
cor  practice,  extended  to  the  real  or  heretable 
estate  ^  which  in  England,  at  this  da^,  seems 
to  lall  as  escheat  to  the  lord  of  the  fee,  in  all 
cases  of  petty  treason  or  felony.  In  this  res- 
pect also,  our  custom  is  less  rigorous  than  that 
of  England,  as  we  have  never  admitted  that 
fictitious  corruption  of  blood,  consequent  with 
tbem  on  attainder  of  felony  ;  whereby  all  des- 
cent of  property  to  the  felon's  kindred  is  oh- 
fltrocted,  wherever  they  have  to  connect  a  title 
of  inheritance  through  him  to  any  of  tbeh* 
pfcdi 


The  following  observations  of  Mr.  JLaing 

(4  Hist.  160,  3d  ed.  8vo.)  throw  light  on  this 

aubject,  and  on  other  parts  of  this  case,  which 

fact,  however,  by  no  means  constitutes  the  whole 

4>f  their  value: 

*<  Amidst  the  new  treasons  which  the  par- 
liapient  created,  and  the  numerous  attaioKlers 
vhich  it  pronounced,  an  act  of  an  opposite  ten- 
dency was  passed,  to  authorise  the  perpetual 
entail  of  lands.  That  the  Scots  should  have 
remained  so  long  ignorant,  or  have  availed 
themselves  at  such  a  late  period,  of  a  feudal 
institiition  which  other  nations  were  desirous 
to  explode,  are  circumstances  sufficient  to  ex- 
cite oar  attention  and  torpriza.    Tha  statute 

YOL,  X. 


of  entails  was  evaded  in  Kiipflanil  before  the 
Scots  had  begun  to  study  or  to  impruve  their 
laws  ;  and  the  early  soveretgrns  of  the  Stuart 
family  would  never  have  consented  to  a  device 
adapted  to  perpetuate  a  feudal*  aristocracy, 
which  it  was  the  uniform  potioy  of  their  house 
to  depress.  But  the  nolnlity  at  present  were 
no  longer  the  object  of  jealousy  or  fear.  The 
estates  were  called  upon  to  confirm  the  sen- 
tences of  Jerviswood,  Argyle,  and  Porterfield;' 
to  ratify  the  opinions  of  the  court  of  session 
that  it  was  treason  not  to  reveni  the  demand 
of  contributions  /or  traitors,  nor  to  abjure  the 
treasonable  declaration  of  the  fanatics;  to  ap- 
prove the  practice  of  the  justiciary  court,  in 
proceeding  to  trial  ami  conviction  the  day  after 
the  citation  was  given  ;  and  the  nobility  were 
secretly  alarmed  at  the  retrospective  treasons 
which  they  were  employed  to  create.  From 
these  they  percehred  that  the  declaration  of  new 
laws,  and  of  new  crimes,  was  lodged  entirely 
in  the  breast  of  the  judge ;  and  from  the  nff^^' 
roerous  attainders  which  they  were  reqilirci4 
to  pronounce,  they  felt  with  terror  that  their 
lives  were  exposed  to  the  mercy,  and  their 
estates  to  the  rapacity  of  the  servants  of  the 
crown.  To  preserve  their  estates  from.for- 
-  feitnre,  and  their  families  from  ruin,  it  would 
appear  that  they  sought  an  indirect  expedient 
to  elude  the  iniquitous  laws  and  corrupt  prac- 
tices, which  they  were  too  dependent  to  reject , 
or  to  resist.  Entails  had  already  been  intro- 
duced in  a  few  instances,  but  Were  reprobate<l 
as  repugnant  to  the  genius  of  the  laws.  Cor- 
ruption of  blood,  which  obstructs  the  course  of 
succession,  was  a  penalty  never  incurred  as 
the  consequence  of  attain<Kr,  unless  it  were  in- 
6icted  by  an  act  of  dishabOitation ;  and  the 
estates,  relying  secretly  on  the  maxim,  that 
nothing  more  could  be  forfeited  than  the  per- 
son attainted  was  entitled  to  alienate,  passed 
an  act"  [it  is  the  act  concerning  tailzies, 
act  2^i  of  the  Ist  session  of  the  1st  parliament 
of  King  James  7th,]  <^  by  which  lands  might 
be  entailed  to  perpetuity,  and  the  rights  of 
an  endless  series  of  heirs  be  reduced  almost 
to  an  usufructuary  interest  during  their  lives. 
Under  the  pretext  of  securing  their  es- 
tates from  alienation  or  debts,  the  nobility  un- 
doubtedly expected  to  preserve  their  families, 
in  the  event  of  an  attainoer,  from  the  forfeiture 
of  more  than  the  life-rent  interest  or  escheat  of 
the  heir.  The  xiommissioner  [Queensberry] 
consented  to  the  act,  to  perpetuate  his  own  ac- 
quisitions to  his  fiimily  ;  and  from  the  ty  vanny 
of  James,  entails  were  introduced  int6  Scotland 
when  the  rigor  of  the  feudal  system  had  al moist 
expiretl.  In  a  commercial  country,  abova 
a  hflh,  or  a  third  part  of  the  lands  is  excluded 
from  commerce;  and  entails  will  continue  to 
increase,  till  the  magnitude  of  the  evil  requires 
an  extensive  redress."  Of  the  Articles  of 
Grievances,  (18th  of , the  Acts  and  Orders  of 
the  Meeting  of  the  Estatea  of  tha  Idngdoin  of' 
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poucba],  and  others,  are  for  ever  annexed  to 
the  crown  *,  not  to  be  dissolved  from  it  but 
by  parliament,  and  that  not  upon  greneral  nar- 
ratives, but  particular  causes  and  services  to  be 
sped  tied,  that  it  may  appear  the  same  is  not 
granted  upon  importunity,  or  upon  private  sag- 
gestions,  but  for  true,  just,  and  reasonable  causes 
of  public  concern. 

**  I  say  no  more  of  all  these  worthy  persons 
hut  that  they  had  justice  done  them  aiWr  the 
Revolution. 

*'  This  Annexation,  with  such  solemnity,  to 
the  crown,  was  i>y  people,  who  knew  matters, 
reckoned  gfrimace  and  farce;  and  upon  the 
natter  their  estates  were  already  in  the  hands 
of  the  chief  managers  of  the  persecntion  ;  and 
in  the  very  next  parliament,  we  shall  find  dis- 
solutions of  several  of  them  made,  upon  no 
considerations  of  public  concernment,  but  to 
ffralify  particular  persons  who  had  been  active 
in  the  present  mmsures,  and  were  favourites, 
and  made  use  of  to  corrupt  people  into  the  plot 
a^nst  the  Protestant  Religion.  And  it  is  cer- 
tain enough  the  rents  of  all  of  them,  and  multi- 
tudes of  others  forfeited,  were  one  way  or  other 
rqnning  to  the  private  use  of  favourites." 

It  appears,  that  in  this  same  year,  there  was 
a  suspicion  that  the  lord  Register,  (sir  George 
Mackenzie)  and  secretary  Murray,  had  been 
in  correspondence  with  lord  Mel?il.  Wodrow, 
after  noticing  Jameses  encroachments  on  the 
Royal  Burffhs,  and  interference  as  to  the  no- 
mination of  magistrates,  proceeds  thus : 

*<  While  those  bold  steps  are  taking  at  Lon- 
don, which  were  a  preface  to  uhat  followctl  in 
England,  as  to  cor|>orations,  much  of  the  same 
nature,  our  managers  seem  not  to  be  altogether 
of  a  piece  among  themselves  ;  and  informations 
are  taken  from  Mr.  John  Veitch.  and  some  ac- 
counts said  to  be  given  by  sir  John  Cochran,  with 
relation  to  the  rt>git>ter  and  secretary  MuiTay 
tlieir  corresponding  wilh  the  lord  Melvil,  anicl 
name  malversations  of  the  king's  advocate. 
Wiiliout  dipping  at  all  into  this  part  of  secret 
liistory,  I  shall  lay  before  the  reader  what  1 
meet  with  in  the  re^  inters  about  it 

Scotland.  April  13,  16^9)  the  third  is,  "  That 
the  foifaultures  in  prijitdlce  of  vassals,  ere* 
iditors,  and  heirs  of  entail  ai-e  a  great  gne^unce." 
^c  i\[r.  Laing's  account  of  Act  7  Anne,  c.  21. 
.  *  It  is  scarcely  necessary  to  refer  to  the  va- 
rious acts  for  rescinding  and  restitution  which 
were  enacted  shortly  idler  the  revolution,  in 
favour  of  the  families  of  those  who  had  perish- 
ed under  the  antecedent  prosciiption,  or  of 
those  proscribed  individuals  who  had  survived 
it  Mr.  Latng,  4  Hist.  231  ^  says,  that  <<  by  a 
mgle  act  upwards  of  four  hundred  attainted 
persons  were  restored  by  name.''  1  tonjec- 
ture,  that  the  act  whicl'i  Mr.  Laing  contem- 
plated, was  act  IB,  of  the  2d  Session  of  the  1st 
Parliament  of  William  and  Mary,  July  4, 
1690 ;  and  if  so,  1  believe,  Mr.  JL^ing  rather 
overstates  the  number  of  persons  who  were  by 
4Ame  restored  by  it^f 


*  The  Letter  underwritten,  directed  to  his  aa*- 

<  cred  majesty  from  the  council,  being  brongfat 
t  in  fi*om  the  committee  appointed  in  the  fore* 
(  noon  for  that  effect,  being  read,  the  same  was 

<  approven  of  and  signed,  and  ordered  to  be  de- 

<  livered  to  the  l6rd  marquis  of  Athole,  to  be  by 

*  him  presented  to  bis  most  sacred  majesty* 
'  which  letter  he  accordingly  received,  with 

*  the  principal   examinations    of   Bfr.    John 

<  Veitch,  and  Mr.  William  Spence,  upon  oatb, 

*  there  being  no  copies  left,  by  ^e  council's 

<  special  order.    Follows    the  tenor    of  tbs 

*  foresaid  letter : 

'  May  it  please  your  most  sacred  Mi^csty  ; 
'  According  to  your  majesty's  commands 
given  by  your  royal  letter,  we  have  by  your 
proclamation,  adjourned  your  pariiamentte 
the  finst  Thursday  of  April  1686,  in  the  usual 
manner.  As  also,  in  obiedience  to  your  sacred 
commands,  in  another  letter  of  the  same 
date,  we  did  intimate  your  royal  pleasure  to 
the  council  of  Edinburgh,  to  continue  the 
town  council  as  formeriy,  and  to  forbear  te 
proceed  to  any  election  of  magistrates  or 
town-council,  tor  the  ensuing  year,  until  your 
'majesty  declare  your  pleasure.  We  judge 
ourselves  always  obliged  to  inform  your  ma- 
jesty, as  being  of  great  importance  to  3rour 
majesty's  government,  and  of  the  highest 
concern  to  all  your  faitliful  servants,  that  the 
committee  for  public  affairs  having  appointed 
two  days  last  week  for  searching  of  prisons, 
and  examination  of  prisoners,  they  reported  to 
us,  that  in  the  examination  they  found  by  Mr. 
William  Hpence,  that  sir  John  Cochran's  son 
had  been  questioning  him,  if  he  had  carried 
on  any  con^pondenee  betwixt  the  lord  re- 
gister, and  the  late  lord  Melvil,  by  which  it 
would  appear,  that  sir  John  Cochran's  soik 
had  been  practising  him,  with  a  design  to  ac- 
<n]se  the  lord  register,  which  eorrespondence 
is  declared  by  the  said  Spence  to  be  utteriy 
false.  There  was  another  called  Mr.  Joho 
Veitch,  who  was  close  prisoner  by  the  lord 
chanccllur'S'  order,  and  tliereforo  when  the 
council  called  for  him,  they  removed  all  the 
clerks,  and  that  Veitch  did  give  his  oath  in 
writ,  whereof,  he  said,  he  had sentso  «K»ct 
double  to  the  lord  chancellor,  after  lus  lord- 
ship's ^oin<;  from  this,  which  proporCs,  as  if 
information  had  come  from  a  .rebel,  or  some 
of  their  correspondence,  of  your  advocate's 
malversation  in  yonr  majesty's  service,  nhich 
he  also  denies  upon  oath.  We  have  likewise 
information,  that  albeit  sir  John  Cochran 
would  not  voluntarily  expose  his  secrets  and 
discoveries,  until  he  saw  yonr  majesty,  no  not 
to  your  officers  of  state  ;  yet  some  have  told 
here  a  day  or  two  after  sir  John  had  parted 
from  this,  that  he  was  to  accuse  the  earl  of 
Murray  of  conversing  with  traitors,  and  we 
hav'rog  sent  tor  sir  James  Roch-hesd  the  in- 
tbrmer,  we  find  be  is  irone  for  London.  This 
in  fact  we  humbly  lav  before  your  veyal  wis- 
ilom,  as  matters  oj^  extraordiaary  weighty 
lestby  such  practices  your  majesty's  servioe 
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*  may  be  more  endang^ered,  than  by  the  ene- 
«  my^opeiveiideafOiiFs;  and  albeil  such  in- 

*  formatioas  are  to  be  received  against  the  best 


*  aenrants,  yet  we  in  all  submission  offer  to  your 

*  majesty's  consideration,  how  far*  the  ra^e  of 

*  defeated  euemies,  (especially  when  induced 

*  by  threats  or  promises)  will  prompt  them  to 

*  concor  in  ruiuing  your  faithful  servants,  who 
«  hare  served  your  miyesty  faithfully,  in  ruiuing 

*  of  them:  and  we  humbfy  offer  these,  amongst 

*  many  considerations,  to  your  sacred  majesty, 

*  that  from  your  royal  and  iathcrly  interest  m 

*  and  over  your  servants,  such  directions  may 

*  be  giren,  and  such  notice  may  be  taken  of 
^  these  informers,  as  will  be  most  consistent 
^  with  your  majesty's  interest,  and  with  that 

*  which  is  a  part  of  it,  your  majesties  justice  to 

*  your  oniast  servants.    There  is  one  Welsh,  a 

*  forfeited  ^tor,  taken,  and  broug[ht  betbre 

*  us,  whom  we  have  remitted  to  the  justices,  in 

*  order  to  his  execution ;  and  albeit  sevei-alls 

<  of  these  irreclaimable  rebels  be  still  skulking 

*  in  |he  Mosses,  yet  at  present  there  is  a  greater 
^  qoiet  in  the  western  shires,  than  has  been  in 

<  tnem  these  many  years  bypast,  and  all  pos- 

*  flibie  care  for  their  .continuing  so  shaU  be  tsiken 
^  by  us.    But  since  the  lord  privy  seal,  who  has 

*  been  present  with  us,  and  whose  eminent  ap- 

<  peurance  and  fidelity  on  all  occasions,  in  your* 

*  miy<esty's  service  is  so  known  to  all,  espe- 
^  oiaiiy  to  your  royal  self,  is  now  going  to  at- 

*  tend  yoUr  royal  majesty,  we  leave  a  more 

*  particular  information  to  be  siven  by  him,  of 
«  what  relates  to  the  aforesaid  or  other  of  the 
'  public  concerns  of  your  majesty's  service 

*  here,  and  what  further  occurs,  shall  be  faith- 

*  fuUy  transmitted  on  all 'Occasions,  by,  May  it 
^ptease  your  majesty,  Your  ms^ty's  most 

*  hamble,  most  faithful,  and  most  obedient  sub- 
ejects  and  servants.    Subscribed  ut  udernnt, 

*  except  the  marquis  of  Atbole.' 

<<  October  24,  the  Councill  have  the  fol- 
lowing Betum  to  this  Letter : 
J.  JR. 
*  Right  trusty,  &c.  We  received  your  letter 
of  the  £lst  of  September,  from  ^he  marquis  of 
Atbole,  by  which  we  were  much  surprised, 
that  you  had  taken  upon  you  to  examine 
Veitcb,  committed  close  prisoner  by  our 
duancellor,  with  express  oroer,  that  none  of 
what  quaTity  soever,  should  have  any  access 
to  him,  and  to  take  up  the  order  given  by  our 
chancellor.  Both  which,  we  look  upon  as 
actions  of  that  nature,  as  we  cannot  but  ad- 
mire how,'  or  by  what  perswasion  you  came 
to  do  them ;  for  supposing  it  has  been  pos- 
fiible  for  our  chancellor  to  have  done  such  a 
thing  without  our  order,  and  that  it  had  really 
been  amiss,  yet  we  ought  to  have  -been  in- 
formed, and  our  royal  pleasure  known,  before 
any  tiling  had  been  doneeontjau'y  to  the  order, 
especiaUy  where  there  was  no  danger  in  a 
much  loiiger  delay.  This  we  look  upon  to  be 
M  mush  our  immediate  concern,  that  we 
must  let  you  know  how  mncb  we.  are  dissa- 
tisfied with  It,  that  for  the  future  y.oa  migbt 


<  be  more  careful,'  that  no  such  practice  may 

*  be.  We  do  likewise  find  in  that  letter,  th^t 
'  some  rebels  have  been  induced  by  threats  or 

<  promises,  to  accuse  some  of  our  faithful  set*- 

<  vants.    We  doubt  not,  that  before  you  sent 

<  us  that  information,  you  were  acquainted 
^  with  the  names  of  such  as  thiieatened  or  pro- 

*  mised  rewards  in  so  wicked  a  matter,  (as  is 

<  well  known  to  the  world  we  would  not  sufi^r 

*  against  the  worst  of  our  enemies)  which  names 
'  we  desire  to  be.  sent  forthwith  to  us,  that  we 
'  may  make  them  examples  of  our  justice  to 
'  posterity.    So  we  bid  you  heartily  farewel. 

<  Given  at  our  Court  at  Whitehall,  the  17th 

*  day  of  October,  1685,  and  ot^  our  reign  tba 

*  first  year. 

*  By  his  Majesty's  command.    Melfokd.' 

"  Such  a  letter  required  a  speedy  answ^, 
and  so,  October  25,  they  make  the  foliotviog 
Return :  -. 

•  3Iay  it  please  your  sacred  3Iajesty , 
<  We  regret  very  much,  that  any  thing  In 
our  conduct  should  have  offended  your  sacred 
majesty,  whose  prosperity  and  greatness  We 
have  ever  designed  in  all  our  consultations 
and  actions ;  and  since  your  sacred  majesty 
has  prescribed  to  us  measures,  for  our  con- 
duct in  the  future,  we  shall  by  obedience  shew 
what  have  been  our  former  designs;  nor 
would  we  insist  upon  what  was  done  at  the 
writing  of  the  last  letter,  lest  it  might  see<n 
a  justification,  if  your  majesty's  express  com- 
mands in  your  letter  did  not  ordain  us  to 
give  an  account  of  the  motives  upon  which 
we  proceeded.  As  to  what  concerned  the 
examination  of  Veitcb,  we  haying  seen  my 
lord  chancellor's  order,  which  bears  nothing 
of  any  warrant  from  your  majesty  ;  yet  we 
thought  itnur  duty,  to  have  so  much  respect 
to  a  person  of  his  eminent  trust  and  merit,  to 
contmue  3Ii*.  Veitcb  close  prisoner,  according 
to  his  lordship's  order,  without  ever  taking  up 
the  same  from  the  keepers,  in  whose  hands  it 
did  and  still  lies,  notwithstanding  that  Mr. 
Veitcb  has  both  deponed  to  his  brdship  and 
us,  that,  he  knew  nothing  of  that  affair,  nor 
would  we  proceed  on  that  examination,  until 
we  knew  what  he  had  said  to  his  lordship  ; 
and  accoi*dingly  he .  continues  still  close  pri- 
soner, so  that  whatever  enquiry  may  be  made 
as  to  him,  is  still  entire  ;  nor  would  we  take 
any  discovery  from  him,  further  than  what 
was  made  to  .my  lord  chancellor,  nor  would 
we  so  much  as  keep  a  double  of  the  same, 
but  transmitted  it  to  your  majesty  by  an  of- 
ficer of  state,  and  member  of  the  private  com- 
mittee. And  one  of  the  chief  motives  that 
induced  us  to  believe,  that  we  might  examiius 
him,  was,  that  my  lotd  chancellor's  order  did 
not  expressly  bear,  that  no  person  or  judi- 
cature should  examine  him,  which,  if  it  had 
been,  we  would  have  had  that  just  deference  to 
my  lord  chancellor's  order,  as  not  to  have  exa** 
mmed  him  ;  but  the  order  bearing  only,  that  no 
person  should  speak  with  or  see  him,  we  only 
considered  Veitcb  to  be  in  the  condition  of 
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-  <  other  close  prisoiiers,  whom  the  council  lues 

*  to  examine.    But  whatever  the  practice  has 

*  been,  it  is  sufficient  for  us,  that  your  majesty 

*  has  excluded  all  examination  in  such  cases 

*  for  the  future,  which  we  shall  humbly  and 

*  heartily  obey.  And  to  shew  that  no  interesf 
*•  of  ours^did  or  shall  induce  us  to  belieye,  that 

*  your  majesty  by  yourself  or  your  order,  may 
'  not  exaniioe  any  person  whatsoever,  either  as 

•  *  to  us  or  your  majesty's  servants  i  we  again 

*  reqgw  the  acknowledgment  in  our  former 

*  letter^  that  informations  are  to  be  received 

*  against  the  best  of  servants ;  and  we  may  be 

*  the  safer  in  this  acknowledgment,  that  we  are 

*  80  happy  as  to  live  under  a  prince  who  will 

*  protect  the  innocence  of  his  appi'oved  ser- 
«  yants.    As  to  that  expression  in  yodr  ma- 

*  jcsty 's  letter,  that  some  rebells  have  been  in- 
'  duced,  by  threats,  or  promises,  to  accuse  your 
'  servants,  we  humbly  offer  to  your  majesty ^s 
'  consideration^  the  cUtuse  of  our  letter,  which 
'  bears,  that  we  in  all  submission  ofler  to  your 
'*  ma^sty's  cooMderation,  how  far  the  ragie  of 
'  defeated  enemies  may  prompt  them  to  ruine 

*  your  majesty's  faithful  servants,  which  was 

*  an  abstract  consideration   in    the    general, 

*  without  reflecting  upon  any  particular  person 

*  whatsemever,  or  arising  from  any  examina- 
^tion  mentioned  in  the  letter,  but  from  the 
^  sad  experience  we  have  of  the  rage  of  your 

*  majesty's  enemies  against  your   majesty's 

*  servants,  and  the' great  liberty  they  take  to 

*  swear  every  thing  they  think  for  the  advan- 

*  tageof  theur  cause;  and  in  this  time  when 

*  your  majesty's  enemies  have  nething  leA 

*  ihero  but  this  revenge,  against  those  who 

*  faithfully  serve,  to  rume  them,  and  who  are 

*  irr^oncilable  with  them  and  their  interest, 

*  upon  your  sacred  majesty's  account,  espe- 
'  cially,  beside  our  ruin,  they  may  project  to 

*  themselves  a  freedom fronv death  and  punish- 

*  ment,  which,  as  they  justly  deserve,  is  the 

*  most    terrification   of    all  terrors.    This  is 

*  offered  to  your  majesty  by.  May  it  please  your 
'  sacred  majesty.  Your  majesty's  roost  humble, 

v'  most  faithful,  and  most  obedient  subjects  and 

*  servants     Subsciibed    v^    sederunt,    except 

*  BalcaiT&s  and  Claverhouse.' 


l.alrd  of  Abhotsball, 
1'.  Graham  of  ClaFejr- 

house, 
Laird  of  Gusford, 
The  Lord  Archbishop 

of  Glasgow, 
The  Earfof  Linlith- 


The  Earl  of  Balcarras, 
The  Loi-d  V.  Tarbet, 
The  Lord  Yester, 
President  of  Session, 
The  Lord  Advocate, 
The     Lord    Justice- 
Clerk, 
Laird  of  Drumelzier. 


«•  How  this  matter  ended,  I  cannot  say.  If 
the  procedure  of  the  councill  after  this  year, 
Imd.been  insert  in  Registers,  we  might  have 
known  more  of  this,  and  other  differences  which 
fell  in  among  the  managers  in  this  reign,  of 
which  1  am  not  in  case  to  give  certain  ac- 
counts." 

Mr.  Laing  says  that  Cochrane  [qu.  bodi] 
•«sca|»ed  with  Melvil  into  HoUand,  and  it  ap- 


pears from  BUT  Patrick  Hume's  Naintive  (p.  9), 
published  by  Mr.  Rose,  thai  sir  J«hn  Cochraife 
and  his  son  John  upon  the  news  of  kinr 
Charles'  death,  came,  with  other  geDtlemn, 
o\  Amsterdam,  and  sir  John  eagerly  ooncuired 
in  the  concert  which  was  there  had  respedioff 
the  invasioti  of  Scotland,  in  co-operation  mm 
Monmouth.  Sir  Patrick  Hume's  narrative  k 
an  account  of  the  occurrences  in  that  expe- 
dition, in  which  he  had  a  very  active  part. 

The  following  is  the  account  of  Wodrow, 
into  which  he  says,  he  baa  incorporated 
the  papers  whirh  the  earl  wrote  with  his  own 
hand,  or  dictated  in  prison.  *'  These,"  headdi, 
"  are  evidently  unnnished,  but  as  to  a  plain 
narrative  of  the  most  considerable  facto,  they 
are  the  best  account  1  have  seen  of  this  ma^ 
ter." 

'<  Monmouth  was  not  forward  to  do  ao^ 
thing  during  his  father's  life  $  but  when  he  was 
dead,  and  that  in  so  very  suspicious  a  maimet, 
he,  with  the  banished  noblemen  from  Britaio, 
thouffht  it  high  time  to  bestir  themselves,  judg* 
ing  tnings  now  come  to  a  crisis,  by  the  acoes- 
aion  of  a  bigotted  papist  to  the  throne,  and  ill 
like  to  go  as  Rome  would  have  it. 

*^  Accordingly,  in  the  end  of  Febroaiy,  in 
March  and  Apnl,  there  were  several  meetingi 
kept  in  Holland  ;  and  an  invasion  was  resolve4 
upon  as  necessary.  The  ^duke  of  Monnionth, 
with  the  English  refu^rees,  were  to  land  ia 
England,  and  the  earl  of  Argyle,  with  the  Scofi 
people,  were  to  essay  to  la^ in  Scotland;  aa4 
It  was  agreed,  that  both  shoold  be  as  much  as 
possible  about  the  same  time.  The  doke  of 
Monmouth's  attempt  I  shall  wholly  leave  t» 
the  English  historians,  and  confine  myself  to 
the  earl's  design  upon  Scotland. 

**  1  have  before  me  the  Minutes  of  a  meetiBg 
of  our  Scots  people  at  AnAterdam,  April  IT, 
O.  S.  this  year,  and  the'  reader  will  desire  to 
have  t^em  nere.  There  were  present  the  ceil 
of  Argyle,  Mr.  Charles  Campbel  his  son,  m 
John  Cochrari  of  Ochiltree,  sir  Patrick  Home 
of  Polwart,  George  Prinele  of  Torwoodke, 
William  Denhohn  of  Westshiels^  Georee  Hoirt 
of  Bassindean,  John  CochraA  of  Waterside, 
Mr.  George  Wisbeart,  William  Clellao,  JasKi 
^Stuait  advocate,  and  Mr.  Gilbert  Elliot  Sr 
John  Cochran  was  elected  Preses  pro  hoc  we. 
They  unanimously  resolve,' 

^  That  the  abovenamed  persons,  and  otbtf 
'  gentlemen  of  the  kingdom  of  Scotland,  jo^ro- 

<  ing  witli  them  in  a  great  undertaking,  ia- 

<  tended  by  them  in  the  defence,  and  for  tibe 

*  recovery  of  the  religion,  lights,  and  libertiei 

<  of  the  kmgdom  of^Scotland,  shall  assume  and 
'  take  upon  them  the  quality  and  character  df 
<a  council,  for  consulting  and  determiiiiDg 
«  whatsoever  relates  to  that  great  uodertalDD^, 

*  and  management  thereof;  and  that  tt>  soon 

<  as  they  come  to  Scothind,  such  of  the  natioa 
'  as  shadl  joyn  themselves  to  them  in  the  pro* 

<  secution  of  the  said  undertaking,  shall  like- 

*  wise  have  access  unto,  and  be  joyned  in  w 

*  foresaid  coiuidl. 
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*  The  persom  foresaid,  in'lbe^sbaracter  and 
^  quality  above  expressed,  do  resolve*  to  make 
^  war  to  the  eilect  abovementioned,  against 

*  James  duke  of  Albany  and  York,  and  such  as 
'  *  shall  adhere  to  him ;  and  for  the  comnrand 

*  and  conduct  of  the  army  they  shall  be  able  to 
^  gather  together,  they  did  unanimously  choose 
•'  and  appoint  Archibald  earl  of  Argyle,  to  the 

*  office  of  captain  general,  with  as  full  and 
•*  ample  power  as  any  captain-general  is  ordi- 
• '  narily  in  use  to  ha?e  from  any  free  state  in 

*  Europe. 

*  They  elected  and  nominated  Mr.  William 

*  S|>ence  their  clerk,  and  recommend  it  to  Che 
'*  said  James  Stuart,  to  perfect  the  declaration 

*>  of  war  they  design  to  publish,  and  that  against 

*  Muuday  next. 

'  It  is  resolved,  that  Mr.  William  Veitch, 
-*  Mr.  George  Barclay,  and  William  Cleilan,be 

*  dispatched  to  Scotland,  and  instructed  foirthat 
•*  effect;  and  that  the  earl  of  Atgyle,  sir  John 
^  Cochran,  sir  Patrick  Hume,  George  Pringle, 
>  and  William  Denhdm,  meet  tomorrow  at  the 
-^  earl's  chamber  at  eight  of  the  dock  in  the 
^  morning,  to  expede  their  instructioos,  and 
.<  adjourn  their  meeting  till  Mnnday  at  eight 
'*  of  the  clock  at  night,  to  4rir  John  Cochran's 

*  chamber.' 

**  No  doubt  they  met  at  the  time  -ooncerted, 
•though  I  have  seen  no  more  of  the  minutes  of 
•their  procedure,  and  I  reckon  then  they  agreed 
to  the  draught  of  their  declaration,  which  shall 
in  its  own  room  be  inserted.  Probably  after 
•that,  they  did  not  oilen  meet,  for  the  time 
«gi^eed  upon  'twixt  them  and  the  duke  of  Mon- 
mouth and  his  company,  was  now  hastitog  en. 
f  find  Mr.  Barclay,  and  WilKam  (afterwards 
lieutenant-colonel)' Clellan,  were  in  Scotland 
•before  the  earl  came  over,  and  no  doubt  kept 
-by  their  instructions. 

"  Upon  the  ist  of  May,  the  earl  and  bis 
friends  \ei\  HoHand,  with  a  very  few  ships,  and 
M  considerable  number  of  arms.  The  money 
expended  on  these,  was  mostly  raised  on  the 
earl's  credit.  The  duke  of  Monmouth,  with 
the  English  c^ntlemen,  had  faithfully  engaged 
not  to  stay  above  ten  days  afler  tbem  in  Hol- 
land ;  but  it  was  a  month  before  ihey  landed  m 
£ngland.  Whether  this  was  done  of  design, ' 
-or  necessarily,  I  do  not  determine.  It  was  ru- 
moured, that  this  delay  was  advispd,  that  the 
£ngliQh  forces  might  be  poured  down  upon 
^Scotland,  and  their  game  thus  be  the  easier  in 
£ngland.  However,  it  is  certain,  the  duke  of 
Bluiimoutb  was  extremely  concerned  when  the 
*^  carl's  party  vi^s  broke,  and  the  earl  himself 
-taken ;  and  ibdeed  his  interest  could  not  have 
met  with  a  sorrr  dash.  It  is  plain,  the  English 
not  keeping  to  the  terms  of  agreement,  tended 
much  to  heighten  the  earl's  malheiirs,  and  to 
-the  ruin  of  both. 

'*  The  court  of  England  had  very  exact  and 
particular  information  of  the  number,  force, 
and  designs  of  the  earl's  little  squadron,  before 
4bey  came  off.  And  notice  accordingly  was 
^ven  to  the  managers  in  Scotland  to  be  upon 
weir  gRard.    T>ieir  touching  at  Orkney  did 
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further  alarm  Scotland  ;  and  so.  nldcb-had  the 
late  imposed  oaths  canrupted  the  generality, 
and  so  great  was  the  influence  of  (he  nMrnasen, 
that  there  appeared  a  very  general  opposition 
againstthe  earl's  attempt^  and  such  was  the 
consternation  and  terror  upon  friends,  and  so 
liir  were  they  sunk  by  long  oppression,  that  at 
best  they  were  silent,  and  would  not  sb  much 
as  correspond,  with  such  as  were  sent  over  from 
Holland,  and  a  coming. 

''In  short,  as  the  earl  himself  in  the  foresaid 
ihints,  more  than  once,  remarks,  *  the  Lord's 

<  time  was  not  yet  come.'  The  body  of  Prea- 
ibyterians  in  Scotland,  were  sorely  broken  in 
the  placet)!'  dragons,  their  ministers  scattered, 
and  the  bulk  of  the  people,  who  wiahed  well  to 
this  enterprize,  were  perfectly  dispirited  under 
twenty  four  years  sore  sufferings.  The  furnace 
had  not  altogether  healed  the  rents  and  breaches 
amon^  them  ;  and  the  party  who  were  in  arms, 
wandring  and  hiding  in  the  fields,  too  many  of 
them  were  gone  to  those  heights,  which  did 
not  permit  them  to  joyn  with  any  frankness  in 
this  design,  as  hath  been  observed ;  and  the 
rest  were  miserably  bom  down,  and  frighted 
with  the  soldiers  and  militia ;  and  most  of  the 
honest  Presbyterian  gentlemen  were  either  in  • 
prisons,  or  forfeited,  and  so  scattered,  as  they 
could  do  nothing  in  favours  of  the  earl.  And 
above  all,  the  self-conceitedness,  cowardice, 
■ignorance,  and  miserable  ■  differences  among 
«ome  who  were  embarked  in  the  design,  spoil- 
.ed  all ;  so  it  is  no  wonder  1  have  a  very  melan- 
icboly  and  sorry  account  to  give  of  tliis  enter- 
prize. 

'*  Before!  come  to  give  an  account  of  the 
earl's  attempt  itself,  I  shall  insert  what  I  meet 
with  in  the  council > registers  relative  thereunto, 
till  the  earl  was  seized,  from  which  it  will  ap- 
pear how  exact  their  information  was. '  I  take 
the  appointment  I  Hnd  in  the  council- books, 
March  12,  to  have  come  from  some  hints  of  a 
designed  invasion.  '  The  marquis  of  Atbole  is 
'  ordered  to  raise  five  hundred  highland-men, 
'  for  Kecnring  the  peace  of  the  shire  of  Ar&ry  le, 
'  and  that  they  have  meat  and  drink  pi^riued, 

<  with  arms  and  ammunition,  out  of  theking^s 
*  magazine.'  Their  information,  it  seems,  baa 
been  very  particular  and  early,  for  April  28,  the 
council  write  a  letter  to  the  lords  justices  of 
Ireland,  thanking  them  for  sending  down  the 
forces  to  the  coast,  and  acquainting  them,  that 
by  this  time  they  reckon  the  late  ^rl  of  Ar- 
gy  ie  is  sailed  with  three  ships.  That  same  day 
they,  publish  a  proclamation,  ordering  ail  the 
subjects  to  be  in  a  readiness  to  assist  the  king 
in  case  of  an  invanon.  And  next  day,  April 
29,  they  grant  a  coiqmi^sion  to  the  marquis  of 
Athole,  to  be  k)rd  lieutenant  of  the  shires  of  Ar- 
^le  and  Tarbat.  He  is  ordered  to  march 
with  some  forces  to  that  shire,  and  every  place 
he  goes  threuffh  is  ordained  to  furnish  him 
with  baggage-horses.  And  May  8,  the  coun- 
cil-declare, that  by  .that  clause  in  themarquis's 
commission,  That  he  should  take,  provisiona 
ueoessaiy  to  such  as  were  under  his  commi^nd, 
they  understand  that  he  may  take  quarters. 
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**  MftT  11,  the  council  pubfish  a  Proclama- 
tion, ordering  oat  all  the  fenctble  men  ;  which, 
since  it  is  in  common  form  with  those  at 
I  Bothwel  and  Pemland,  needs  not  be  i^isert. 
May  17,  Letters  are  writ  by  the  council  to  the 
duke  of  Gordon,  and  a  great  many  others  in 
the  northern  shires,  arquaintiug  them,  that  the 
carl  of  Argyle  is  appeanog  on  the  western 
islands,  and  appoiniini^  them  tocallfoilh  the 
heritqib.  That  same  day  William  8pence  and 
Bla6kadder,  are  ordered  to  be  brought 
south  to  Bdinbnrgh.  Aud  May  19,  all  the 
heritors  oi^the  south  side  of  Tay,  are  ordered 
to  attend  upon  the  kingf's  host.  That  same 
day,  "  Lord  Neil  Campbell,  William  Cochran 
youuffer  of  Ochiltree,  the  master  of  Melvil, 
and  Pringle  younger  of  Torwowllee,  arc  re- 
quired to  enter  their  persons  within  twelve 
hours,  in  the  castle  of  Edinburgh.''  This  is 
all  I  have  observed  in  the  registers,  till- June 
SO,  when  the  earl  of  Argyle  is  ordered  to  be 
brought  to  Edinburgh  under  a  guard,  as  we 
shall  hear.  (  return  now  to  give  a  narrative 
of  the  earPs  attempt. 

•*  At  first  their  voyage  was  very  promising, 
and  in  three  days  they  Were  at  Orkney,  and 
happily  escaped  the  dangerous  tides  there  5 
and  under  a  considerable  slorm  they  were  kept 
together,  and  firec  of  the  rocks,  when  they 
could  neither  see  the  coast  nor  their  lanterns, 
by  reason  of  a  thick  mist:  but  next  day,  un- 
happily they  found  themselves  on  the  wrong 
side  ot  Orkney,  and  had  missed  the  passage 
betwixt  Orkney  and  Zetland  ;  so  they  were 
forced  to  put  in  to  get  pilots,  not  without  hopes 
cf  assistance,  but  were  disappointed. 

*^  Mr.  Blackadder,  son  to  IVIr.  John  Black- 
adder,  of  whom  before,  was  sent  in  by  the  earl 
to  get  inteWgence,  and  Mr.  William  Spence 
would  needs  go  with  him,  to  visit  an  uncle  of 
his  who  lived  in  Kirkwall,  the  chief  town  in 
'Orkney.  Both  were  discovered,  and  catched 
by  the  old  bishop  there.  This  was  a  great 
loss,  and  alarmed  the  country  very  much,  and 
notice  was  soon  sent  to  the  government,  of  the 
small  force  the  earl  had  with  him. 

"  The  earl  was  peremptorilv  resolved  to  re- 
cover the  two  ^ntlemen,an(f  ordered  sir  Pa- 
trick Hume,  with  a  party  offusileers,  to  attack 
the  town  where  the  bishop  and  they  were, 
which  might  have  been  easily  done ;  but  some 
cf  the^company  influenced  the  ear),  and  much 
more  the  masters  of  the  ships,  pretending  they 
might  ly  long  there,  detained  by  contrary 
winds ;  so  the  design  was  dropt,  and  ouly  five 
or  six  prisoners  seized. 

''  From  Orkney  the  little  fleet  hasted  away 
by  the  inside  of  the  Western  Islands,  as  the 
shortest  coarse ;  and  had  they  got  thither 
straight,  Uiey  would  have  surprized  a  gentle- 
mac,  BaJlechan,  in  Ua,  with  fiiur  or  £iYe  hun- 
dred men :.  bat  the  wind  calmed,  and  after- 
wards blew  haird  and  contrary,  which  made 
them  tack  in  to  the  sound  of  Mull,  that,  if 
possible,  the  earl  might  touch  at  Lorn,  a  ih^ 
of  his  own  Umds.  And  if  such  ,as^  they  ex- 
pected had  joyaed  them,  that  country  had  been 


easily  reused,  and  the  earl  in  fall  tkneat  Ua,  to 
have  surprized  Balleohan  and  bis  party ;  bsl 
they  were  kept  back  for  forty  eigkt  boun,  tod 
missed  him  but  by  one  hour. 

'*  In  T{)bermore  in  Mull,  they  dropped  i&- 
chor,  and  were  by  several  rubs  k^  there  three 
days,  which  was  mightily  to  the  diaadrantage 
of  their  cause;  for  every  hour's  k>ss  nowwai 
more  than  of  a  day  at  anotiier  time,  and  a  day 
like  a  month.  From  Mull  they  carried  tlwee 
hundred  men  with  them,  and  wafted  over  to 
Kintyre.  Here  they  met  with  new  disappoisl- 
ments,  many,  from  whom  they  jexpected  mocb, 
failed  them.  However,  in  this  place  tb^ 
stayed  some  Uttie  time,  and  sent  over  some  i 
then-  men  to  the  Lowlands,  to  prepare  (he 
west  to  joy  n  them. 

*<  At  Campbeltoun  in  Kintyre,  vras  first  mib- 
lished  and  dispersed  tlie  Declaratioo  add  Apo- 
logy, 6cc.  drawn  up  in  Holland,  as  the  fore- 
mentioned  nrinutes  bear,,  by  Mr.  Stuart  tint 
eminent  lawver,  and  excellent  person.  1  havB 
two  copies  of  it  under  mine  eye;  thatpiinled 
at  Campbeltoun  in  Kintyre,  in  the  shire  of  A^ 
^yle,  and  the  other  reprinted  some  time  allei 
m  Holland,  said  to  be  taken  from  aeorrectoopj. 

<*  This  Declaration  and  Apology  the  reader 
will  find  drawn  with  a  vast  deal  of  jod^finei^ 
candor  and  calmness,  and  'A  contains  a  most 
pathetical  and  afiecting  aooonnt  of  the  pre- 
sent sute  of  things  in  Scotland,  and  the  pre- 
ceeding  history  will  aflbrd  vouchers  for  nmj 
partioolars  in  it.  It  might  have  been  expected 
this  declaration  would  have  much  awakowd 
the  kingdom,  bat  indeed  it  had  veiy  little  in- 
fluence that  way. 

*<  When  they  wereat  Mull,  or  coming  to  it, 
the  earl  sent  ofl'his  son  Mr.  Charles,  and  in 
went  ashore  at  the  castle  of  Dunstaffage,  with 
letters  to  his  fiiends.  Some,  whom  he  sop- 
posed  to  be  his  friends,  basely  discovered  aU, 
and  others  were  very  backward  to  joyn.  The 
lairds  of  Lochniel  and  Loup  had  letters  anmg 
other  gentlemen  of  the  shire.  The  first  gate 
Mr.  Qharles  his  solemn  promise  to  ioyn  the 
earl  with  all  nkhn  be  could  raise,  and  mat  upoo 
a  day  appointed ;  and  yet  most  treacherously 
he  sent  by  an  express  the  earPs  letters,  aod 
probably  his  declarations,  to  the  ooandl  ft 
£dinburgrh,  and  afterwards  joyned  tlie  marqoii 
of  Atholc,  with  -his  forces,  at  Inveraray. 

"  Mr.  Charles  used  all  his  interest  in  that 
couritry  to  cdnvocate  them  ;  but,  ^^^P*  •" 
hundred  or  two  hundred  volunteers,  he  had 
vei*y  little  success.  Some  pretended  t^ey  did 
not  believe  the  earl  was  come  in  person,  other- 
wise he  himself  would  have  come  to  the  shirej 
others  professed  their  williugness  to  stand  aid 
fall  with  the  earl,  but  pressed  be  might -go  ao^ 
fight  the  enemy,  otherwise  their  families  lay 
presently  at  their  mercy  ;  and  indeed  the  he* 
of  the  gentiemen  in  the  earl's  company  w«e 
for  tiiis,  hat  it  was  as  violentiy  opposed  hy 
others. 

"  All  Mr.  Charles  got  done,  was  patting  • 
garrison  in  the  castle  of  Caroasory,  the  dwell- 
ing hooac  of  sir  Diucan  Campbel  of  Augiub* 
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at  full  len^h ;  whereas  the  former  declarm- 
tion  is  printfed  in  some  short  bints,  with  per- 
verting clauses  insert  by  way  of  commentary, 
and  for  the  refutation  of  it,  of  which  sotoq 
notice  hath  been  taken.  Both  were  published 
by  authority. 

<<  At  that  same  place,  about  a  thousand  mea 
joyned  the  earl,  mostly  with  sir  Duncan  Oamp- 
bel.  Here  the  earl  modelled  his  very  small 
army  into  three  regiments,  which  were  not 
much  above  five  hundred  men  per  piece.  Sir 
Duncan  Campbel/John  Aylief,  and  the  laird 
of  Lnpness,  were  colonels  ;  major  Alexander 
Campbel,  the  laird  of  Barbreck,  and  a  third, 
were  lieutenant-colonels ;  James  Hetiderson, 
John  Fullarton,  and  major  John  Campbel,  wero 
majors  ;  and  all  inferior  ofiicers  were  at  this 
time  nominate,  and  this  handful  put  in  tli« 
best  order  might  be. 

,  ^'  The  earl  was  fully  determined  to  have  at- 
tacked Ballechan,  who  was -lying  about  Inre- 
raray,  waiting  for  the  marquis  of  Atbde  and 
the  earl  of  Broad-albin  their  oeminff  up :  this 
was  a  very  reasonable  proposal.  That  gen- 
tleman had  but  abou)  six  hundred  men  with 
him,  which  might  hare  easily  been  given  ac- 
count of,  and  A rgyle  shire  settled  and  secured, 
and  the  earPs  army  at  least  doubled. 

*'  But  1  find  in  the  abovementioned  paper, 
that  sir  John  Cochi*an  and  some  others  of  his 
party  would  by  no  means  consent  to  this  ;  but 
were  peremptory  to  have  some  hundreds  of 
men,  and  half  of  the  arms  and  ammunition, 
brought  from  Holland,  given  sir  John,  and 
him  sent  to  the  shire  of  Air  instantly :  he  was 
so  peremptory,  that  he  said,  if  no  body  would 
go  with  nim,  be  would  go  alone  with  a  corn- 
fork  in  his  hand.  This  was  not  the  only  con- 
tradiction sir  John  g^ve  the  earl,  if  the  ac' 
counts  of  those  times  may  be  credited. 

**  To  do  every  roan  justice,  as  far  as  my  ac- 
counts afford  materials  in  this  irksom  story,  I 
am  apt  to  think,  sir  John  laid  too  much  weight 
upon  some  informations  which  came  from  the 
Lowlands,  and  promised  himself  a  great  deal 
more  than  came  to  pass.  I  have  before  me  a 
letter  without  any  date ;  but  I  take  it  to  be  at 
this  time,  from  William  (ailerwards  lieutenant- 
colonel)  Clellan,  to  «ir  John,  which,  with 
some  other  aceoiints  of  suoh  a  nature,  might 
have  nut  an  edge  on  sir  John's  expectations, 
especially  in  a  matter  he  would  so  willingly 
have  had  true.  It  deserves  a  room  here,  as 
what  at  least  ivill  let  us  in  to  the  activity  and 
endeavours  of  that  gallant  gentleman,  in  the 
trust  committed  to  him.     It  follows  : 


brcck,  and  the  settling  of  himself  with  a  few 
men  in  a  tittle  town  belonging  to  sir  Duncan, 
about  four  miles  distant;  and  informed  his 
lather  thence,  of  the  state  of  the  country. 

**  While  the  earl  was  at  Kintyre,  he  had 
letters  from  Mr.  George  Barclay,  who  bad 
been  sent  over,  as  we  heard,  and  was  a  consi- 
derable trustee  in  the  Lowlands,  By  those  he 
had  accounts,  that  all  possible  was  done,  in 
order  to  dispose  the  countrv  for  befriending 
him ;  but  no  assurances  could  be  gfiven  of  any 
considerable  party  there  joining  him ;  that 
several  had  the  matter  under  their  considera- 
tion, but  were  come  to  no  resolution.  In 
short,  all  was  but  faint  probabilities. 

'*  Matters  standing  thus,  we  need  not  won- 
der the  earl  and  bis  party  stayed  some  time  in 
Kintyre.  The  earl  was  indeed  very  much 
blanoied,  as  l<f8ing  time,  and  giving  his  enemies 
time  to  draw  together  an  army ;  but  necessity 
hath  no  law.  And  further,  as  was  then  given 
out,  he  had  promised  to  the  duke  of  Monmouth, 
to  continue  in  some  retired  place  of  the  conn- 
try,  till  be  had  notice  of  the  duke's  bein^  in 
action  in  England.  He  had  likewise  given 
.assurances  of  raising  a  considerable  number 
4>f  men  in  his  own  shu'c,  and  we  see  how  much 
he  was  disappointed.  Sea«e  any  of  his  friends 
there,  save  sir  Duncan  Campbel  of  Auchin- 
"breck,  with  about  eight  hundred  men,  joyned 
him. 

*«  Very  few  resorted  to  him  while  in  Kim- 
tyre  ;  only  he  had  one  addition  of  about  three 
hundred  foot,  and  one  hundred  horse.  Upon 
this  small  accession,  he  proposed  to  send  off  a 
West-country  gentleman  to  the  castle  of  Ard 
millan,  who  declined  going  till  some  intelli- 
gence cafne  ;  and  then  he  was  not  only  wil- 
ling, but  rash  and  hasty  to  undertake  that  ex- 
pedition, till,  with  much  difficulty,  the  eavl 
hindered  him,  having  received  advices  the 
country  was  full  of  forci:S,  and  some  English 
frigates  upon  that  shore. 

'<  About  this  time  the  good  news  came,  that 
Auchinbreck's  men  were  ready  ;  whereupon 
the  earl  ordered  him  to  march  with  them  to 
theTarbet,  a  very  centrical  place,  and  oppo- 
site to  the  •  Lowlands  ;  and  thither  the  earl 
came  uith  his  three  companies  from  lla,  aod 
three  companies  from  Kintyre,  oommanded  by 
colonel  Aylief,  Robert  Elpbinstoun  ofLapne$<!, 
and  major  John  Campbel,  aftenvard  executed 
at  Inveraray,  and  a  troop  of  horse  commanded 
by  Rumbold. 

««  At  the  Tarbet,  upon  the  27th  of  3Iny,  the 
^rl  printed,  and  caused  disperse  his  ouii  De- 
claration. 'This  l^aper  bears  the  reason  of  it 
in  its  own  bosom.  The  earl  had  concurred  in 
the  former  large  declaration  ;  but  it  was  i>iven 
out  by  his  enemies,  that  he  had  private  views 
to  recover  his  own  estate,  and  the  lands  of  his' 
neighbours.  This  he  fully  obviates,  and  pro- 
mises to  pay  not  only  his  own  but  liis  father's 
debts.  The  other  particulars  the  reader  will 
ibid  in  the  paper  itself,  and  so  I  say  no  more  of 
them.  This  declaration,  it  seems,  very  much 
displeased  the  goicernmcnt,  since  they  print  it 


« S.  P.  1. 

<  If  you  knew  what  hazards  I  have  run,  and 
'  travel  I  have  been  at,  you  would  be  satisfied  I 

<  have  not  been  negligent.     ]  have  turned  all 

<  stones,  and  hope,  by  God's  assistance,  things 
*•  shall  g^o  well.    The  great  multitudes  of  ene- 

<  mies,  and  the  remissness  of  some  friends, 
*  have  retarded  mightily. '  By  God's  help,  I 
'  hope  the  malecontents  are  gained,  and  begin. 
'  now  to  act ;  I  have  this  oi^  to. write  m  their 
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*  names,  that  if  Mr.  Ker  be  for  the  work  of  re- 

*  formation,  carried  on  from  the  1638  to  the 

*  1648,  diey  are  for  him.    Let  him  not  spare  to 

*  speak  them  fair,  and  not  to  be  any  way  trou- 

*  bled  for  what  they  may  write  to  him.     Keep 

*  yon  strong  where  you  are,  and  keep  the  ene- 

*  my  in  as  great  vexation  as  you  can,  till  you 

<  see  a  beacon  upon  Lowdon-hill.      I  hope  in 

*  eight  days  or  thereby  all  shall  be  in  a  flame. 

*  Send  us  intelligence  to  Moffiit-well,  -if  possi- 
'  ble,  where  I  shall  have  a  man  or  woman  with 

*  a  knot  of  broad  red  ribbons  about  their  right 

<  arm,  to  whom  they  shall  give  all  their  intelli- 

<  gence.     Haste  to  send  it.    The  enemies  did 
'  prevent  us  as  to  horses,  but  we  are  minded  to 

*  retake  them.    If  you  could  frequently  alarm 

*  the  enemies,  it  would  exceedingly  weaken 

*  them.    In  short,  things  are  brought  to  a  pro- 

*  bable  posture.' 

"  This  probability  did  misgive,  and  those 
termed  malecontents,  the  society  people  in  the 
south  and  west,  fell  into  differences,  as  we 
heard,  as  to  the  terms  upon  which  they  would 
joyn  with  Argyle.  But  I  can  find  nothing  of 
their  scruples  as  to  his  being  against  monar- 
<^y,  and*  for  a  commonwealth,  which  is  a 
mere  reproach :  And  nothing  was  effectually 
done. 

*<  However,  such  accounts  as  these  made 
•ome  of  the  gentlemen  stiffly  oppose  the  earl 
his  going  to  Inveraray,  ;tvhen  he  tiad  an  excel- 
lent prospect  of  many  advantages  by  so  doing. 
To  determine  their  different  sentiments,  a 
council  of  war  was  called,  and  there,  contrary 
to  the  earrs  sentiments,  it  was  resolved  to  make 
an  invasion  upon  the  lowlands.  The  earl  calm- 
ly submitted,  but  indeed  this  step  was  mightily 
to  their  loss. 

''  At  the  isle  of  Bute,  another  stop  befel 
them ;  a  company  of  foot,  and  some  of  Rum- 
bold's  horse,  could  not  have  boats  to  come  up 
soon  enoughy  and.  waiting. for  them,  the  ean 
was  detained  three  days.  WUea  thev  arrived, 
the  good  project  upon  Inveraray  was  laid  aside, 
and  the  forces  transported,  the  best  way  they 
could,  to  Cow/il  in  At^le  shire,  just  opposite 
to  the  lowlands,  whither  the  gentlemen  would 
be.  And  sir  John  Cochran,  colonel  £lphin- 
stoun,  and  major  Fullartoun,  were  sent  to  the 
lowlands. 

"  Bv  this  time  the  coasts  were  guarded,  and 
some  EngUsh  frigats  come  up,  so  that  sir  John 
durst  not  land  in  the  Largs  in  Air  shire,  as  was 
projected,  but  put  in  towards  Greenock  for  in- 
telligence, and  some  meal  for  their  army. 

**  VRien  they  came  within  musket  shot  of 
land,  there  appealed  a  body  of  horse  upon  the 
shore.  Sir  John  having  the  command,  ordered 
colonel  Elphinstoun  to  essay  landing  with 
about  twenty  men,  which  was  all  they  could 
land  at  once  for  want  of  boats ;  bnt  the  thing 
being  impracticable  at  that  place,  and  the  co- 
lonel's orders  being  only  to  obev  in  as  far  as 
leasonable,  taking  this  to  be  just  the  losing  so 
Biany  men,  he  flatljr  refused. 
."  »ir  Joha  prevailed  upon  ms^or  Fullartoun, 


with*abont  a  dozen  of  men,to  atteiliiifrtolaDd 
in  another  place  near  by,  which  be  aid  under 
the  fire  of  tne  militia,  and  got  safe  ashore,  and 
into  a  sort  of  ditch  tor  shelter.    The  printed 
account  abovenamed,  bears,  *  That  tbe  militia 
seeing  them  ashore,  gave  over  firing,  and  tbtf 
yoang  latrd  of  Housloun,  and  Crawfimlsbam, 
came  up  to  the  miyor,  and  another  with  him, 
and  had  some  conversation,  and  passed  their 
mutual  words  of  honour,  to  use  no  hostilitia 
till  the  parley  was  over.    After  they  had  adc- 
ed  some  questions  at  the  major,  to  bis  great 
surprize,  the^  discharged  their  pistols  at  him, 
which  .happily  missed  him,  and  he  retomed 
his,  and  kiiledone  of  their  horses,  and  wound- 
ed another.    By  this  time  some  more  men 
were  ianded  to  the  major's  assistance,  and 
those  with  the  first  party  behaved  so  weU, 
that  Ihe  militia  retired  to  the  ftce  of  an  hill 
opposite  to  the  ships,  who  fired  some  guns  at 
them,  which  reached  so  near  them,  that  diey 
retired,  and  some  did  not  draw  bridle  (ill  they 
came  to  Paisly.'    This  is  the  account  gives 
in  the  printed  narrative  beforementionea ;  I 
cannot  assert  it  as  certain,  and  have  set  it  dowa 
as  I  find  iti 

'  "  Having  communicated  what  is  above,  to  a 
worthy  gentleman  present  at  this  little  sraffle, 
he  is  pleased  to  acquaint  me,  *  That  the  heri- 
tors of  Renfirewshwe,  formed  in  a  troop  under 
the  lord  Cochran,  at  the  council's  appoiot- 
ment,  were  at  this  time  keeping  guard  at 
Gneenock.  When  Mr.  Fullartoun  landed 
near  the  kirk  of  Greenock,  John  Houstoua 
younger  of  that  ilk,  lieutenant  of  the  troop» 
and  Thomas  Crauford  of 'Grawfordsbnra 
elder,  quartermaster  to  it,  with  some  geatle' 
men  in  companv,  rode  down  toward  Mr. 
FulUrtoun  and  his  men,  who  bad  pot  up  a 
signal  for  parley;  and  Houstoun  baviogex- 
postulated  with  the  major  on  their  invanoo, 
he  answered,  they  werd  come  to  their  native 
country,  for  the  preservation  of  the  Proteatant 
religion,  and  liberties  of  thenr  country,  aifd  it 
was  pity  such  brave  gentlemen  should  ap- 
pear against  them,  in  the  service  of  a  popish 
tyrant  and  usurper.  Upon  which  Houstoun 
said  he  was  a  liar,  and  discharged  bis  pistob 
amongst  them,  as  did  also  tbe  rest  of  tlie  gen- 
tlemen with  him,  and  the  major  and  his  m^ 
returned  their  fire  very  briskly,  but  did  do 
execution ;  only  Houstoun's  horse  beintf  of 
mettle,  aind  unused  with  fire,  threw  him, 
but  he  soon  remounted,  and  returned  to  tb« 
troop.' 

"  Upon  their  flight,  sir  John  wifii  the  rest 
came  ashore,  and  entered  the  town  of  Greenock, 
and  endeavoured  to  prevail  with  the  inhabitants, 
to  joyn  in  defence  of  religion  anrfliherty.  fl* 
seized  alwut  forty  holla  of  meal,  instead  of  the 
two  hundred  the  earl  had  ordered  him  to  bring 
for  the  use  of  the  army ;  and  then,  upon  a  ftlse 
alarm,  went  off  in  the  niffht,  and  sailed  back  to 
Cowal,  and  there,  too  late,,  declared  it  w 
folly  to  attempt  the  lowlands  as  yet,  they  being 
every  where  guarded  with  soldiers  and  militj^ 
•'  AU  now  bft  to  tbe  earl,  was  to  niake  tbo 
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l»e«l  be  €i\M  m  his  oyrn  Goaolry  ;  and  w  h« 
renewed  his  design  to  attempt  Inveraray, 
tliough  mmw  at  a  vait  disadvaotage.  Ac- 
eordugiy,  he  divides  liis  ^mall  array,  and  gave 
tlieoDe  balf  of  it  to  cobnel  Kutnbold,  and  sent 
lii«i  to  gnot^  a  pass,  by  which  the  niarqiits  of' 
Alhoie  might  atuek  him ;  and  likeMriise  to  raise 
the  country  as  noeh  as  potaiUe:  Theotlier 
kalf  lie  took  with  bimselt  to  Inveraray ;  but 
lh«  wind*  being  eontrary  six  or  eight  davs,  and 
tbe  English  trij^ats  being  come  up,  be  was 
fsroed  to  shelter  his  vessels  under  the  eastle  of 
Aiiangie^.  There  be  took  out  such  arms  and 
ammottitioo  as  be  at  present  stood  in  need  of, 
and  bud  thens  np  in  tbe  cbstie,  wblcb  he  lorti- 
Umi  is  weU  as  in  so  short  a  time  be  could,  and 
^«ft  marched  by  land  to  Inverarajr,  resolving 
lo  alftaek  tbe  marquis  of  Athole,  if  his  ships 
should  ^et  up  to  him.  He  Ie<l  two  companies 
of  men  in  tbe  castle. 

-  "  Gokmel  Rtimbokl,  with  about  five  b«indred 
nen^  went  and  seized  the  castle  of  Ardkinglass ; 
•nd  when  the  mar^is  of  Athole  sent  off  a  large 
fiaher-hoat  fan  of  men,  to  know  the  ooloners 
numbers  and  strength,  captain  Duucanson 
^Mnoed  out  a  little  fishing- soout,  witli  ten  men, 
and  chased  her  within  pistol-shot  of  the  town, 
▼ery  nmcfa  to  his  honour :  Howeyer,  some  re- 


giments wefe  ordered  from  Inveraray,  to  retake 
the  easde  of  Ardkinglass. 

/•But  tbe  carl,  by  this  time,  was  got  up 
with  die  regiments  he  had  with  him,  to  Rura- 
bdld ;  and  the  enemy  finding  their  mistake, 
made  a  hah  at  the  head  of  l.ochfui.  Upon 
which  tbe  earl  himself,  with  five  companies  qf 
foot,  and  two  of  horse,  went  to  attack  tbem^ 
leaving  tbe  rest  to  be  brought  up  by  sir  Dun- 
can Campbel.  The  marquis  of  Atnole  being 
apprised  of  this,  sent  off*  some  of  his  men  in 
boats,  to  land  upon  tbe  earl's  rere,  and  cut  off 
his  retreat ;  but  sir  Duncan  prevented  that  by 
his  seasonable  coming  up. 

•'  Tbe  earl  with  the  first  named  companies, 
attacked  the  first  bq,dy  of  the  enemy,  and  en- 
tirely put  them  ti)  the  flight,  and  pursued  them 
a  good  while  op  a  steep  hill,  till  the  ground 
grew  so  disadvantageous,  that  he  saw  fit  to 
0ound  a  retreat.  In  this  action  he  had  but  one 
man  killed,  and  severals  of  the  enemy  were 
filled  and  wounded. 

<<  After  this  advantage  the  earl  returned  to 
Hie  castle  of  Ardkingkiss,  and  desiprned  next 
>day  with  bis  tittle  atmy  to  attack  Inveraray, 
where  tbe  marquis  of  Athole  was  reckoned  five 
Ihoiisami  strong,  to  be  sure  the  earl  was  scarcely 
1900.  But  unhappily  the  king's  frigats  and, 
men  of  war,.at  this  time  were  coming  up  pretty 
.near  the  castle  of  Allangreg,  where  tbe  carl's 
riups  ware ;  and  some  c£  the  gentlemen  who 
wmiid  mt  eome  with  the  earl  to  Ardkinglass, 
and  bad  differed  with  him  all  along,  threatened 
te  quk  all  and  go  to  the  lowlands:  Tbe  earl 
Iherafon,  afVeffonr  or  five  hours  refreshing  bis 
jaen,  was  obliged  lo  iratom  to  the  castle  of  Al- 
lailgrgg  with  Snee  companies  of  foot,  ordering 
the  Kflt,  under  Rambold  and  eir  JDoncaot  to 

YOL.  X. 


bim  at  tbe  kirk  of  Glenderule,  if  there 
was  need ;  whicli  they  did. 

''Thus  a  secoMd  time  the  earl  was  marred 
in  his  design  upon  Inveraray,  when  it  had  most 
probably  succeeded,  thoogh  the  marquis  of 
Athole  had  doable  bis  numbers,  since  ufHm 
this  small  ruffle  great  numbers  of  the  marqois's 
men  left  him.  In  short  every  thin^  went  crom 
the  earl's  jleaign,  and  that  when  just  about  to 
be  happily  executed. 

*'  When  the  earl  came  to  Allangreg  in  this 
critical  juncture,  he  resolvetl  to  man  out  ibuT 
prizes  he  had  got  at  sea,  and  thirty  large 
cowans  or  fishor-boatA,  with  the  thou^nd  men 
he  bad  with  him,  and  join  his  own  three  ships 
with  them,  and  attack  the  men  of  war  that  were 
coming  up;  but  anotiier  mutiny  was^^ised 
amons^  the  seamen,  by  those  who  stiU  embar- 
rassea  the  earl,  so  the  design  was  entirely- 
broke,  and  the  earl  forced  into  tbe  measures  of 
those,  who,  cost  what  it  would,  resolved  to  be 
at  tbe  lowlands. 

*'  Thus  the  castle  of  Allangreg  was  left  «h> 
tbe  Laird  oi'  Lapness,  with  a  sufficient  garrison, 
and  men  to  guard  the  ships,  and  the  governor 
ordered,  in  case  be  was  not  able  to  hold  it  out, 
to  blow  up  the  magazine,  and  either  to  draw 
up  the  ships,  so  as  they  might  be  recoversd^ 
or  to  sink  them.  But  two  days  after  tbe  earl 
with  tbe  forces  bad  left  them,  the  garrison  for- 
so(dc  alt,  being,  as  they  said,  in  want  6f  provi- 
sion, leaving  a  train  of  powder  to  blow  up  the 
castle,  and  neglecting  the  ships  intire^  ;  and 
which  was  worse,  they  left  behind  tfa^  tbe 
few  prisoners  taken  at  Orkney,  wbo  being  left 
at  lioeity,  immediately  acquainted  tbe  oaptains 
of  the  frigats,  who  c^me  ashore  in  long  boats, 
discovers  the  train,  and  seized  all. 

<*  No  wonder  ihat  this  vexed  the  earl,  when 
tbe  fl;arri9on  came  up  to  bim  in  his  march,  to- 
ward tbe  bead  of  tbe  Gare-locb ;  and  now  no- 
thing was  left  him  but  to  march  into  tbe  low-^ 
lands,  under  a  thousand  disadvantages.  In  the  . 
way  they  met  and  defeated  several  of  the 
enemy's  parties  ;  and  such  of  them  who  es- 
caped, alarmed  the  country  before  the  earl, 
and  hastened  up  the  regular  forces,  acquaint- 
ing them  of  the  road  the  earl  had  taken  ;  so 
that  when  he  crossed  the  water  of  Levin,  a 
tittle  above  Dumbarton,  he  Ibund  all  tbe  king's 
army  and  militia  upon  him,  trdile  to  bim  in 
number,  aud  tbe  earl  of  Dumbarton  on  their 
head. 

*<  Here  tbe  earl  of  Argyle  took  up  a  groand^ 
which  was  inaccessible  and  safe,  but  tbey  could 
not  stay  in  it  for  want  of  provision.  By  their 
miserable  divisions  they  lost  another  oppor- 
tunity here,  to  have  tbught  a  part  of  their 
enemies  beforegeneral,  cannon,  or  ammunition 
were  come  up.  This  was  pressed  by  tbe  earl, 
bathe  was  over-ruled,  ^^ben  all  the  king's 
army  was  come  up,  and  they  must  either  do  or 
die,  the  earl  calls  nis  council  of  war. 

"  The  bulk  of  tbe  gentlemen  were  for  match  v 
ing  by  the  enemy,  and  letting  them  tall  upon 
their  reie,  which  in  tbe  foresaid  Hints,  says  tha 
earl,  would  have  b«ai  presanl  destroelMm. 
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^  penoD  of  good  refmftation  yet  aMf  e,  wbo  ctme 
over  witb  the  enn,  and  was  present  at  the 
Muirdyke  encounter.  *  When  we  set  sail  frooi 
Holland,  yfe  were  not  abo? e  three  httodred 
men  in  all,  but  had  our  three  ships  laden  with 
good  arrns  and  amoninition.  We  had  a  (|uidL 
passage,  but  came  to  the  wrong  place  df  die 
kingdom,  Orkney,  where  two  of  our  men 
were  taken.  When  we  came  about  to  d)e 
earPs  country,  a  good  many  bighhuMMS 
joyned  us.  Upon  notice  of  ,an  Engltsh  man 
ot  war  in  pursuit  of  us,  we  went  down  a  little 
creek  to  the  castle  of  AUangr^,  where  we 
lodffed  all  our  arms  and  provisions,  and  built 
a  fort  on  the  west  side  of  the  castle,  and 
planted  some  cannon,  in  case  the  fiigats  ahoold 
come  down.  ^  We  left  an  hundred  and  ift^ 
men  there,  and  went  in  quest  of  the  marqai 
of  Atbole's  men,  who  constantly  fled  from  m. 
Thus  we  were  taken  up  sereral  days:  mno 
while  the  frigates  came  down  upon  the  casde, 
which  our  men  could  not  defend,  and  were 
forced  to  quit  it,  laying  a  train  to  blow  all  op, 
which  mi^;ave,  and  all  fell  into  the  eoeqiy'a 
band. 

*'  This  mightily  discouraged  the  earie,  and 
we  left  pursuing  Atbole's  men,  and  marched 
to  the  lowlands,  hoping  our  numbers- would 
increase.  Wlien  at  night  we  were  settiag 
our  watches,  a  party  of  the  lung's  troops  ap- 
peared,  so  that  instead  of  getting  re^  we 
marched  all  night  tou^ards  Glasgow;  and 
after  we  had  sent  out  for  provision,  which  wi 
very  much  ivanted,  the  whole  of  the  kiog^s 
army  appeared ;  so  we  drew  up  on  a  Hnir 
side,  there  being  a  water  betwixt  us  and  them, 
being  firmly  resolved  to  fight  them,  thoogb 
much  inferior  in  nnmbers ;  but  they  Dever 
approached  us  all  that  day.  At  night  we 
marched  ofi^,  leaving  great  fires  in  our  former 
camp,  and  our  leaders  mistaking  the  way,  led  oi 
into  a  moss,  which  quite  disordered  us,  io  that 
though  we  were  a  good  army  at  night,  there 
were  not  ^ve  hundred  of  us  together  in  tlie 
morning.  Our  diaconraeements  being ffrea^ 
multitudes,  ajid  RumboTd,  and  many  brave 
men  who  had  no  mind  to  part  with  us,  lo4 
their  way.  Those  who  kept  together  came  0 
Kilpatrick.  We  crossed  Clyde,  where  wasa 
troop  of  militia  horse,  which  sir  John  Cochrat 
and  Pol  wart  soon  defeated,  and  made  them  nil 
more  than  a  mile  before  they  halted  :  So^ 
sent  the  boat  to  and  again,  till  we  bioagfcl 
over  an  hundred  and  fifty  men,  and  tbeean 
with  the  rest  refused  to  come  over.  On  the 
south  side  of  Clyde  we  refreshed  onnelfea 
with  some  provision,  in  a  gentleman's  house 
!  <  at  the  water  side,  which  bad  been  de- 
signed for  the  king's  forces,  and  indeed  ve 
aieeded  it,  fur  some  of  us  had  tasted  little  tbM 
three  days,  then  we  resolved  to  march  ia  « 
body  south  to  England. 
*  But  the  militia  troops  we  had  chased  fnn 
the  water  side,  bad  got  two  others  mM 
them,  and  caa>e  towara  lis,  which  nrnde  0 
alter  our  rout.  Sir  John  Cochran  divided  ui 
into  three  companiea,  one  he  comiBamieo 


-  The  earl  aiid  AyKeff  were  for  enpging,  know- 
ing indeed  they  were  treble  their  number,  but 
that  likewise' they  wanted  nottrienda  among 
them.  This  was  violently  oprjposed  by  the 
other  side,  as  perfectly  impracticable.  Kum- 
bold  moderated  their  heats,  and  a  night  attack 
was  agreed  upon ;  but  the  earl  was  again  over- 
Hited  and  halved  in  that  also  :  so  tliat  it  ended 
in  a  retreat  to  Glasgow,  or  Bothwel-bridge,  and 
so  towards  the  soum. 

■<  Accordingly  fires  were  kindled,  and  men 
left  with  thena,  which  took  so  well,  that  they 
got  all  pretty  well  betwixt  the  enemy  and 
Okflgow.  Several  of  their  own  number  gave 
them-fidse  alarms,  pretending  to  see  parties 
marching  towards  them,  and  such  like  imagi- 
nations. Sir  John  Cochran  is  charged  in  tne 
printed  account,  as  being  very  instrumental  in 
discouraging  the  men,  and  pressing  them  to 
separate  and  flee ;  how  truly,  I  am  not  at  this 
distance  to  determlue. 

^'  But  it  is  certain  enough,  their  guides  mis- 
guided them,  and  carried  them  near  fbur  miles, 
about,  and  instead  of  leading  them  to  Glasgow, 
brought  them  down  upon  Kilpatrick  ;  and 
the  earl  in  the  fbrecitecl  Hints,  says,  he  was  a 
'mile in  the  dark  before  he  perceived  the  cheat, 
and  could  neither  help  it,  nor  perswade  them 
to  halt,  tof  draw  up,  so  that  their  retreat  turned 
to  a  rout.  He  stayed  in  the  rere,  and  sent 
Rumbold  to  the  vaiv  to  stop  them,  but,  says  he, 
'it  was  impossible,  and  concludes,  so  1  was  left 
necessarily  fo  be  taken. 

'<  At  Kilpatrick  a  few  of  them  put  a  militia 
company  to  flight,  and  had  it  been  possible  to 
have  rallied  their  scattered  forces,  they  might' 
have  got  out  of  the  reach  of  the  enemy  ;  but 
that  was  impracticable,  when  a  good  many  of 
themselves  urged  separating  and  fleeing. 

**  Sir  John  Cochran,  sir  Patrick  Hume,  and 
some  other  gentlemen  went  straight  to  Clyde, 
and  would  not  so  much  as  stay  to  reason  the 
matter  with  my  lord  Argyle.  They  were  re- 
ceived with  the  fire  ot  some  oi'  the  militia 
horse,  when  they  came  to  the  other  side.  The 
laird  of  Lapness,  the  laird  of  Barbreck,  with  a 
few  soldiers,  coming  up  in  another  boat,  fired 
'At  the  militia,  and  obliged  them  to  bear  ofl^with 
some  loss,  and  having  got  ashore,  they  joy  oed 
the  rest,  and  were  pursued  for  some  time  by 
two  troops  of  militia,  commanded  by  captain 
Clellan  of  Fasken.  At  length  a  scuffle  hap- 
pened near  Muirdyke,  in  Lochwinnioch,  where- 
in captain  Clellan  and  some  others  were  killed, 
and  tlie  laird  of  B!air,  (other  accounts  make  it 
sir  Adam  Blair  of  Carberry,)  with  some  others, 
wounded.  Upon  the  other  si<le,  a  gentleman 
'  of  the  name  of  Campbel  was  killed,  and  mrjor 
Hefiderson,  and  Mr.  Archer  (of  whom  after- 
.  wards)  was  sore  wounded. 

'<  Having  given  this  account  of  what  passe<! 

since  the  earl's  Coming  from  Holland,  before  1 

enter  upon  the  earl's  personal  misfortunes,  let 

%  me  sobjoyne  here  several,  other  bints  concern - 

'lag  this  attempt,  and  particularly  the  encounter 

^mt  Muirdyke,  from  a  narrative  come  to  my 

hand,  aince  i  wrote  what  is  abovp,  Written  by 


Digitized  by 


Google 


1029]  8TA1C TRIALS, 36  ChablbsIL  i6t^.n^4ke  E.<^Loudaunmidoiher9. 11099 


fainudfy  PolwaH  the  other,  aod  ib^or  Hen- 
denon  the  third.  We  went  to  attack  the  mi- 
litia, who  fled,  and  we  saw  no  more  of  them 
'till  the  afternoon.  Two  troops  commanded 
hy  captain  Clellan,  and  my  lord  Ross,  with 
some  militia,  came  near  us,  who  now  were 
decreased  to  ahout  seventy,  and  attacked  ns ; 
we  stood  our  grround,  and  had  Mr.  Thomas 
Archer  wounded.  A  treaty  was  begun,  and 
they  offered  quarters,  which  we  ifsKised,  and 
gtm  into  a  liUle  t<fld*dyke,  which  was  a  bind 
of  defence  unto  us.  There  they  made  a  furious 
attack  upon  us,  wherein  captain  Clellan  nas 
killed,  and  renewed  their  attack,  wherein  we 
were  told  my  lord  Ross  was  in  hazard ;  and 
if  he  had  not  had  harness,  would  have  been 
killed,  as  several  others  were.  We  had  one 
man^kllled,  and  two  wounded ;  and  sir  John 
CocHran  had  two  shots,  which  lighted  on  his 
buff-coat,  and  smajrted  much,  W  did  not 

Cierce  it.  Aiier  this,  the  enemy  retired  a 
ttie,  and  compassed  us  round  at  some  dis- 
tance, which  ffave  me  (says  the  writer)  op- 
portunity to  observe  Mr.  Archer  lying,  who 
was  extremely  weakened  by  his  bleeding.  He 
was  carried  into  tlie  Herd's  house,  where  the 
enemy  afterward  found  him,  and  he  was  taken 
intO' Edinburgh. 

*  When  ni^bt  came,  sir  John  ordered  us  to 
march  out  from  the  fold  we  ly^rein,  in  a  close 
body,  and  endeavour  to  force  our  way  through 
them,  apprehending  they  resolved  to  guard  us 
in  till  more  forces  should  come  up.  But  we 
found  them  retired  to  Kilmarnock,  and  so 
after  staying  about  a  day's  time  together,  in 
a  tenant's  house  of  sir  John  Cochran  his  fa- 
ther, and  upon  hearioff  that  the  earl  of  Argyle 
was  taken,  sir  John  dismissed  us,  and  we  se* 
parated,  and  shifted  for  ourselves  the  best 
way  wecouhi.' 


Hereupon  king  James  published  the  follow- 
ing Proclamation : 

PROCLAMATION  against  TaArroES  and 
FuGrriYfis,  June  84,  1685. 

*  James,  by  the  grace  of  God,  king  of  Great 
*•  Britain,  France,  Ireland,  defender  of  .the 
^  fsuth :  To  Macers 

*  of  our  privy  council,  or  messengers  at  arms, 

*  our  sherifis  in  that  part,  conjunctly  and  se- 

*  yerally,  specially  constitute,  greeting :  fbras- 

*  much  as  Archibald  Camjlbel,  late  earl  of  Ar- 

*  ^yle,  (that  arch  and  hereditary  traitor)  hav- 

*  mg,  with  some  other  his  accomplices  and  as  • 

*  sociates,  both  of  this  and  other  nations,  com- 

*  bined  together  to  disturb  our  government, 
'  and  the  peace  and  tranquillity  of  this  our  an- 
'  cient  kingdom,  and  having  associated  to 
'  themselves  the  vile  and  sacrilegious  mur- 

*  derers  of  James  late  archbishop  of  8t.  An- 

*  drews,  and  even  that  bloody  miscreant  Rum- 

*  bold  the  naalster,  who  was  to  have  embrued 
"*  hb  hands  in  the  sacred  blood  of  oor  dearest. 

*  brother,  an(d  to  have  been  the  principal  actor 
«  of  that  hdliab  tragedy,  designed  at  tiie  Rye 


*  in  En^and ;  they,  pursuant  to  their  traiterous 

*  and  wicked  plots  and  designs,  having  landed 

*  in  some  of  our  western  and  highland  islands, 
'  and  there  pillaged  and  harassed  our  people 

<  for  a  considerable  space  bygone;  and  now, 
^  after  all  their  desperate  endeavours,  it  having 

<  pleased  AlmiglUy  God  to  give  our  forces  that 
'  good  success  over  these  our  enemies,  as  tQ 
'  defeat  and  tots^ly  rout  them,  many  uf  whose 
^  chief  ringleaders  are  now  taken,  and  parti- 
'  cularly  the  said  arch  traitor  Archibald  Camp- 
(  bel,  Rumhold  the  malster,  John  Aylief,  called 
^  colonel  Aylief,  (which  last,  out  of  the  terror 
'  of  his  atrocious  guilt  and  despair,  endeavoured 
'  to  kill  himself  after  he  was  taken,  hy  giving 
'  himself  a  wound  in  the  belly  witl^  a  knife,  io 
'  the  prison  of  our  burgh  of  Glasgow)  and 
'  many  others :  and  whereas  there  are  seyeral 
'  of  that  hellish  crew  not  yet  taken,  who  may 
'  skulk  and  lurk  in  this  our  realm,  with  tbeaet 
'  of  their  party,  and  be  sheltered  by  disaffected 
^  persons ;  and  we,  being  resolved  to  prosecute 
'  and  pursue  those  execrable  rebels  and  traitor^i 
'  until  (hey  be  apprehended  and  brought  to 
'  condign  punishment,  do  hereby,  with  the  ad* 
'  rice  of  our  privy  council,  require  and  comr 
'  mand  all  our  ^ood  aod  loving  subjects',  and 
'  particularly  all  our  sheriffs  and  oth^r  magis- 

>  trates,  and  the  officers  of  our  standing  forces 
'  and  militia,  to  use  their  utmost  entfeavoiU|s 
'  for  apprehending  the  said  rebels  and  traitore, 
'  and  bringing  them  to  justice ;  and  for  that 
^effect,  to  convocate  our  lieges,^ aod  use  all 
'  other  warlike  force  againsf^hem :  and  for 
'  their  encouragement,  we  hereby  not  only 
'  indemnify  and  fully  nardon  them  of  any 
'  blood,  slaughter,  mutilation,  fire -raising,^  or 

*  such Jike  inconveniencie^,  which  may  tall  out 

*  in  this  our  service ;  but  we  do  hereby  pro* 
'  mise  and  assure  any  person  or  persons,  vrhf^ 
'  shall  apprehend  the   person^  uoderwritten, 

'  dead  or  alive,  or  discover  them  so  as  they^ 
^  may  be  apprehended,  the  rewards  following, 
'  VIZ,  For  John  Cochran,  sometime  called  sir 
'  John  Cochran  of  Ochiltree,  Patrick  Hume, . 
'  sometime  calM  sir.  Patrick  Hume  of  Poiwart, 
'  forfeited  traitors,  Archibald  Campbel,  son  to 
'  the  lord  Neil  Campbel,  Charles  and  John 
'  Campbels,  sons  to  the  said  arch  traitor  Archi- 

'  bald  Campbel, Pringle  of  l^rwoodlee, 

'  sir  Duncan  Campbel  of  Auchinbreck,  and 
'  each  of  them,  the  sum  of  eighteen  hundred 

'  merks  Scots  money ; Denholm  of  West- 

'  shiels,  and ^  Balfour,  and Fleming, 

'  murderers  and  assassines  of  the  said  late  arch- 
'  bishop  of  St.  Andrews,  William  Cleveland, 
callea  captain  Cleveland,  and    ■  Stuart 

'  younger  of  Cultness,  grandchild  to  sir  James 
'  Stuart,  sometime  provost  of  Edinbuigh,  and 
'  each  of  them,  one  thousand  merks  money 

'  foresaid ;  for Wisheart  master  of  one 

'  of  the  ships  who  came  alongst  with  the  said 
'  arch  traitor  Arch.  Campbel,  500  merks,  and 
'  for  every  fanatical  preacner  who  was  with  the 
'  said  rebels,  1000  meHts  money  foresaid.  A^d 
'  we  further  declare,  thatif  any  of  our  subjects 
'  shall  be  so  despen^y  wicked,  as  to  harDoivrs 
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'  reset,   entertain,    interoommnne,    converse. 

*  correspond  with,  or  comfort  any  oF  the  said 

*  persons,  any  manner  of  way,  or  shall  not  give 

*  intelligence  of  them,  or  shall  not  give  their  . 

*  assistance  against  them,  that  they  shall  be 

*  holflen,  repnte,  treated,  and' demeaned  art  and 

*  part  of.  and  accessory   to  the  said  horrid 

*  crime  or  treason  and  rebellion  against  us,  and 

*  our  ro)al  government,  with  the  utmost  seve- 

*  rity  of  law.     And  generally,  we  hereby  pro- 

*  hibit  and  discharge  all  our  subjects,  from  liar- 

*  bouring,  resetting,  lodging,  or  entertaining 

*  any  pei-sons  whatsoever,  unless  they  have  a 

*  pass  from  these  authorized  by  our  former 

*  proclamations  to  OTaot  the  same,  as  they  will 
'  answer  at. their  highest  peril.    And  that  this 

*  our  pleasure  may  be  known  to  all  our  lieges, 

*  our  will  is,  and  we  charge  you  strictly  and 
'  command,  that  incontinent,  these  our  letters 

*  seen,  ye  pass  to  the  raarketrcross  of  Edin- 

*  burgh,  Linlithgow,  Stirling,    Lanerk,  Air, 

*  Renirew,  Ruthcrgleu,  Glasgow,  Irwin,  Dum- 

*  bartoun,  Wigtoi^n,  Kirkcudbright,  Dumfries, 
'  Inveraray,  and  all  the  other  market-crosses 

*  of  the  head  bnrglis  of  the  shires  of  this  king- 

*  dom,  and  there,  by  open  proclamation,  in  our 

*  royal  name  and  authority,  make  publication 
'  of  oor  pleasure  in  the  premisses.  And  we 
'  further  hereby  recommend  to  the  right  re-' 
'*•  verend  our  archbishops  and  bishoj^s,  that  they 

*  cause  this  our  royal  proclamation  be  resyd 

*  fVom  the  pulpiu,  by  the  ministers  of  the  se- 

*  veral  parishes  in  their  dioceses,  respective, 

*  upon  the  first  Lord's-day  after  the  same  shall 

*  be  delivered  to  them ;  requiring  hereby  all 

*  our  sheriffs,  to  cause  publish  and  deliver  this 
'  our  proclamation  in  manner  above  said,  im- 
'  mediately  after  the  same  comes  to  their  hands, 

<  as  they  will  answer  the  contrary  at.  their 

<  highest  peril. 


never  once  seen  blm.  The  secret  of  this  came 
to  be  known  soon  after.'*    Burnet. 

I  know  not  what  were  the  transactions  of 
lord  Mel  vile  in  the  interval  between  bis  escap* 
ing  to  Holland  and  the  Revolution.  I  do  not 
find  that  he  partook  in  the  enterprize  of  Ar* 
gyle :  his  name  is  not  mentioned  among  the 
persons  attending  the  Council  held  at  Amster* 
dam,  ApvA  17,  1C85 ;  nor  do  I  perceive  it 
among  those  of  the  oobiJity,  who  on  March 
16,  1689,  subscribed  the  *  Declaration  of  the 
Estates'  concernicg  king  James's  Letter.  He 
was  king  William's  commissioner  in  the  lA 
and  Sd  sessions,  1690,  of  that  king's  1st  paHia- 
ment,  but  soon  displaced  to  conciliate  the  fa- 
vour of  the  Episcopalians,    fiee  4  Laing,  3S5. 


The  following  are  th«  Declarations 
tioned  by  Wodi'ow : 


*  Giveo  under  our  signet,  at  Edinborgb,  the 

*  84th  day  of  iune,  1665,  and  of  our 

*  reign  the  first  year. 

'  Per  actum  DomSnorum  Secreti  Concilii. 

*'  Col.  Mackenzie,  CI.  Seer.  Concilii. 
*  God  save  the  King.' 

"  Cochran  had  a  rich  father,  tbeearlof  Dun- 
donald ;  and  he  offered  the  priests  5,000/.  to 
save  his  son.  Tliey  wanted  a  stock  of  money 
for  managing  their  designs :  so  they  interposed 
so  effectual!^,   that  the  bargain  was.  noade. 

'  But,  to  cover  it,  Cochran  petitioned  the  coun- 
cil that  he  might  be  sent  to  the  king,  for  he 
had  some  secrets  of  great  importance,  which 
were  not  fii  to  be  communicated  to  any  but  to 
the  king  himself.  Me  was  upon  that  brought 
np  to  London ;  and,  after  he  had  been  for  some 
time  in  private  with  the  king,  the  matters  be 
had  discovered  were  said  to  be  of  such  im- 
portance, that  in  consideration  of  that  the  king 
fiardoned  him.  It  was  said,  he  had  discoverer 
•11  their  negociations  with  the  Elector  of  Bran- 
denburgh,  and  the  Prince  of  Orange.  But 
this  was  a  pretense  only  given  out  to  conceal 

'  the  bugain,  for  the'  prmcn  told  me  he  ha4 


DECLARATION  of  the  Eabl  or  Abgvu, 
wrrn  the  Noblemev,  Gbnuamen,  ^c.  1683. 

They  must  be  altogether  strangers,  or  very 
little  concerned  in  the  christian  world,  wm> 
(after  all  that  tlie  nations  and  churches  about 
have  seen,  of  the  Lord's  mighty  hand  slid 
stretched  out  arm,  in  the  late  wars  betwixt 
king  Charles  I.  and  his  people  and  parliameots 
of  Scotland,  England  and  Ireland,  against  the 
then  conspirings  of  popery  and  tyranny,  to  the 
ruin  of  true  religion  and  liberty,  the  wonderful 
advancement  of  the  gospel  and  kingdom  of  oor 
Lord  Jesus  within  these  kingdoms,  that  there- 
upon ensued,  with  the  general  refreshmenUoj 
and  security  of  all  the  protestant  churoitt 
abroad,  that  thence  redounded,  and  the  no  leH 
rooted  and  firm  loyalty  of  the  same  people, 
who,  notwithstanding  of  their  long,  bloody  and 
fatal  contendings  with  the  father,  did  yet,  opos 
reasonable,  fair  and  just  treaties  condoded 
with  all  the  assurance  that  either  religiod, 
honour,  or  gratitude  could  promise,  caU  back 
and  restore  Charles  II.  his  son,  to  his  thnne 
and  empire),  are  not  fttHy  convinced  and  sitii- 
fied,  that,  considering  the  perpetual  coirtra- 
dictings  and  counteractings  of  all  these  Mtd 
and  solemn  engagements,  that  immediately, 
and  ever  since  have  been  practised,  the  whole 
reign  of  the  aforesaid  Charles  II.  (throtigh^ 
sinistrotts  and  subtil  influences  of  a  wicked  sod 
popish  party,  now.manifestly  discovered),  wn 
a  constant  and  uniform  course  of 'pe^QT* 
apostacy  and  violence,  begun  with  open  re- 
bellion against  God,  the  rescinding  not  only  of 
particular  laws,  but  by  an  unparalleWd,  woA 
unpolitick  and  pernidons  device  of  whole  US- 
exceptionable  parliaments,  for  the  space  of 
twenty  «even  years  preceding,  notwithstanding 
both  our  religion  and  liberties  were  therein  eC" 
pressly,  lesJly  and  well  provided  for,  and  m 
cruel  shedding  of  the  best  protestant  blood,  n 
the  most  aojnst  execution  of  the  late  morquis 
of  Aivyle,  and  many  other  worthies  contisry 
to  allUkw  and  reason,  carried  op  by  the  "n^JJ 
and  casting  oat  of  more  fuQkM  m  ?»» 
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imcking,  unseasonable  prorogniDg-,  peniidona 
discbflr^ngr,  and  insolent  baffling'  tiiem  at 
pleasure. 

The  exaltiii|^  of  the  kin|^8  sunremaej,  nn^et 
tbe  colour  oi  his  pretended  right  and' power, 
aboat  the  external  goyemnnent  and  policy  of 
tbe  chnrch,  to  an  express  and  absolute  power 
of  enacting  and  statuting  in  ail  church-meet- 
ing and  nMitters,  as  he,  in  his  wisdom,  shall 
thrak  fit,  a  ready  and  prepared  tool  to  bring  n^ 
back,  not  only  to  popery,  but  to  pa|fanism. 

The  strange  perTcrsion  of  the  high  trust  of 
the  militia,  committed  to  bis  majesty  expressly 
for  the  protection  of  good  subjects,  and  the 
assistance  of  all  our  |irotestant  friends  abroad. 
Only  to  the  invading  and  oppressing,  by  law- 
less hosts  of  the  worst,  both  of  Highiaiider^ 
and  Lowlanders,  in  times  of  profound  peace, 
the  best  parts  of  the  kingdom,  purposely  t^ 
mine,  them,  because  too  protestant,  by  free 
quarter,  and  other  illegal  exactions,  and  the 
making  war  most  cadselesly  and  obstinately 
against  the  states  of  the  United  Netherlands, 
our  best  neighbours,  and  the  strong^  bulwark 
of  tbe  protestant  interest. 

The  fbrcing-of  poor  people,  by  the  extreme 
rigours  of  exorbitant  fining,  imprisonings, 
b^tings,8tigmattzings,spoibngs,  banishments, 
and  other  violences,  for  the  simple  cause  of 
nonconformity,  to  take  arms  in  their  own  de- 
fence, as  at  Pentland  and  Bothwel^bridge,  aad 
then  demeaning  and  executing  them,  what  in 
fields,  what  on  scaffolds,  as  the  most  desperate 
of  traitors,  and,  at  the  same  time,  involving 
T^hole  countries,  upon  tbe  most  slender  and 
absurd  pretexts  of  inevitable  intercommunings 
and  reset,  both  in  their  crimes  and  nunishments. 

The  setting  up  ^he  most  violent  and  oh* 
noxious  of  men  to  be  ministers  of  the  law,  and 
packing  juries  and  assizes  most  partially  for 
their  worst  ends. 

The  straining,  stretching  and  wresting  of 
taw,  not  only  in  prejudice  of  every  one  sus- 
pected to  be  disaffected  to  their  evil  courses,  but 
the  violation  of  all  right,  for  spoiling  and 
robbing  cities  and  incorporations  of  their  an- 
cient and  undoubted  privileges. 

The  transporting  of  freemen,  as  slaves,  to 
foreign  plantations,  for  not  making  faith  to  an* 
swer  (against  law)  tuper  inquirendiSf  as  ahb 
for  not  delating  men  upon  oath  (according  to  ti 
most  impious  Taw  lately  made  against  noncouo 
formistsj  in  matters,  wherein  the  party,  put  to 
swear,  judges  them  to  be  in  their  cmty,  ani^ 
v^ithout  exception  of  his  neareftt  relations. 

The  arbitrary  imprisonlngs  and  detaining  of 
firee  subjects,  without  either  bringing  them  to 
trial,  or  allowing  them  any  hearing. 

The  toriurtna^  of  several  persons,  feven  five 
times  more,  of  conscientious  nonconformists 
^'ithln  these  twenty  years,  than  of  all  sorts  of 
felons  and  malefactors  in  Scotland  these  hvn- 
dred  years  by  past,  and  that  without  eitbit: 
just  previous  grounds,  regarding  of  legal  me- 
thoda,  or  observing  the  measures  of  common 
humanity. 

The  eudting  of  piHMnises  of  indemnity,  And 


pastors,  and  scattering  and  dissipating  more 
true  floclffi  and  followers  of  Christ,  than  was 
done  in  most  of  the  ten  primitive  per  ecutions, 
and  the  deluging  of  these  lands  with  all 
viUainoiis  debaucheries  and  abominable  licen- 
donsness,  to  the  very  profligating  of  conscience, 
morality  and  common  honesty  from  among 
men,  and  thence  forward  accomplished  by  a 
most  unrelenting  persecution,  and  oppression 
of  tbe  generality  of  God's  people,  in  their 
conscieDoes,  peraona  and  estates^  with  vexations 
and  rigours  almost  incredible,  and  that  for  no 
other  reason,  but  becauise  tbey  coqld  not 
actively  comply  with  these  notorious  perfidies, 
and  the  mapiiold  profanations  and  mischiefs 
wherewith  they  are  attended. ' 

But  this  hellish  mystery  of  antichristian 
iniquity  and  arbitrary  granny,  imposing^  upon 
many  at  home,  to% willing,  through  their  love 
of  ease,  to  be  abused,  and  deluding  the  pro- 
testant churches  abroad  (in  that  woful  and 
▼iaible  indifierence  that  every  where  reigns)  by 
the  vain  pretext  of  the  mere  notion  of  our  courts 
empty  and  simulate  protestant  profession, 
having  of  a  long  time,  under  the  late. king, 
made  most  remarkable  advances  in  the  follow- 
ing particulars,  and  many  more  that  might  be 
ennmerated,  all  too  evidently  seen,  and  heavily 
felt,  to  need  any  explicite  proof  or  demon- 
stration. 

i^s  Imo.  Not  only  in  the  abovementioned 
«pen  and  avowed  revolting  from  God,  by 
breach  of  sworn  treaties,  covenants  and  coro- 
nation oaths,  and  slightiiig  and  despbing  spon- 
taneous promises  and  proclamations,  the  over- 
turning the  very  foundations  of  parliaments, 
and  ranversing,  at  one  blow,  our  best  and  most 
le^  estabJisbmi^nts ;  the  ungrate,  as  well  as 
unjust  potting  to  death  of  most  innocent  and 
fetthful  men,  upon  absurd  pretences,  can  veiled 
by  the  laws  and  customs  of  nations,  and  that 
In  the  time  of  God's  great^t  indulgence  to-> 
wards  the  authors;  the  desolating  of  the 
ebnrdies,  and  changing  of  th&  ordinances  of 
God,  for  setting  up  tbe  frivolous  and  super- 
stitious inventions  or  men,  ^e  q)untenancing 
and  encouraging  all  vice  and  profanity,  and 
the  violent  and  grievous  persecuting  of  all 
conscience  and  conscientious  men. 

But  next,  and  more  particularly,  in  the  con- 
niving ^t  papists  their  meetings  and  idolatrous 
masses,  wnile,  in^he  mean  time,  all  protestant 
nonconformists  are  persecuted  with  endless' 
severities. 

The  raising,  keeping  up  and  increasing  of 
standing  forces,  the  very  bane  of  all  civil  anid 
lawful  government,  and  that  without  any  other 
measure,  save  what  the  indigence  of  court 
luxury  and  profusion  did  necessarily  put  unto 
it. 

The  declaring  and  appointing  all  judges  and 
officers  to  enjoy  their  places  only  during 
pleasure,  on  purpose  to  make  them  more  supple 
and  compliant  to  all  their  master's  designs. 

Hie  abiising  of  the  great  trust  of  odling 
^d  dissolving  parliaments,  the  niost  lii^  and 
ttecessary  courts  of  ^e  kingdoms^  by  iniquous 
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the  pablic  faith  inteipcNied,  for  that  effect  Tolon- 
tary  ooDfeinoiis  of  pome,  as  of  Mr.  James 
Mitchel,  &c.  and  tbeo  not  only  retracting  and 
difowninff  the  promise  and  condition  upon 
oath,  in  face  of  the  Jostice-coart,  but  farther, 
witnessing  the  confession  to  the  poor  man's 
conderonatTon,  notwitbstandbg  the  books  of 
oooncil,  containing  the  foresaid  indemnity, 
were  pn^nced  and  laid  open  before,  and  at  tbe 
very  time  of  their  sweann^ :  Like  as,  of  late, 
after  most  cruel  and  exquisite  tortures  prac- 
tised upon  Mr.  Spence  and  Mr.  Carstairs,  ^md 
a  full  and  am|^  promise  therealler  made  tbem, 
with  an  act  upon  it,  that  neither  they,  nor 
their  evidence  should  erer  be  made,  use  of  to 
their,  or  to  any  other  mens  hurt,  they  nerer- 
itidess  cause  produce,  and  do  sustain  Mr.  Oar- 
Btairs^s  deposition  against  Bail^  of  Jerviswood,- 
^br  an  adminicle  or  aid  to  theur  lame  and  de- 
fectire  probation. 

The  making  men  offienders,  yea,  traitors  for 
words,  and  these  true,  fair  ana  innocent;  as 
the  earl  of  Aigyle  for  dedaring  before  the 
council  afWr  leave  given,  and  with  submission, 
and  only  for  esonering  his  own  conscience, 
that  he  believed,  the  pailiament  intended  no 
contradiction  in  the  test,  and  therefore  was 
willing  to  take  it  in  their  senpe,  viz.  for  secur- 
ing the  Protestant  religion,  and  that  he  did  not 
thereby  mean  to  bind  up  bimselfirom  endea- 
Touring  lawfully,  in  church  and  state,  what 
religion  and  loyalty  might  oblige  and  allow 
him  do ;  for  which  words  neverthelass  he  was 
tried  and  condemned,  as  a  traitor,  in  the  loss  of 
his  life,  lands  and  goods,  and  stands  de  facto 
deprived  of  both  lands  and  |(oods,  having  only 
saved  his  life,  in  the  extremity,  by  a  gracious 
providential  escape. 

Tbe  cruell  executing  to  the  death  of  several 
hundreds  within  these  twenty  years,  besides 
many  hundreds  nnore,  that  fauitve  either  fallen 
in  the  fields,  or  been  made  to  perish  in  their 
imprisonments,  or  transportations,  and  that  for 
the  alone  cause,  or  on  the  occasion  of  their 
.conscientious  nonoonformipg :  and  some  d* 
them  (of  which  number  several  poor  women) 
for  their  bare  opinion  about  the  king's  breach 
of  trust  never  before  by  them  vented,  but  sim- 
phr  declared  upon  examination,  and  most  part 
of^  them  dispatched  with  that  barbarous  inhu- 
manitjr,  as  that  (eHer  no  better  example  than 
that  of  the  bloody  duke  of  Alva)  they  were, 
by  beating  of  drums,  hindred  to  spesK  to  tbe 
people  their  last  and  dying  words ;  and  some 
of  them,  contrary  to  the  perpetual  custom  of 
Sfx>tland,  and  all  the  forms  used  in  the  christian 
world,  and  as  of  it  had  been  on  design  to  destroy 
both  their  souls  and  bodies,  tried,  sentenoed, 
and  put  to  death  in  one  day,  ]^ea,  the  time  and 
hour  of  their  death  industriously  concealed 
irom  them,  that  they  might  be  cut  .off'  by  a 
more  mortal  surprise. 

The  condemning  some  to  death,  others  to 
the  boring  of  their  tongues,  and  fining  many 
in  most  exorbitant  sums,  even  to  100,000  pounds 
sterling,  for  calling  the  duke  of  York  a  Papist, 
notwithstanding  the  notoriety  of  the  matter  to 
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aO  men,  and  his  recusancy  found  aoddechreil 
by  a  grand  jury,  and  expressly  supposed  by  ao 
exception  in  his  favours,  contained  in  so  set  of 
pariiament,  and  that  now  he  goes  openly  to 
the  Mass,  and  marches  in  solemn  proce«ioo8 
to  tbe  horror  of  all  good  PruUstsnt  siibjecti. 

The  loosing  and  exempting  the  king's  sods 
and  brothers  from  what  themselves  cooceiTed 
to  be  the  best  fence,  and  greatest  security  for 
the  Protestant  religion. 

The  imposing  and  pressing  of  oaths,  without 
law,  manifestly  contradictory,  and  that  by  ter- 
rible menadngs,  violent  beatings,  rigorous  im- 
prisonings,  and  irreligious  swearings,  no  le» 
barbarous  than  what  was  practised  by  tbe 
Spaniards  in  christianizing  the  wild  lodiass. 

The  eating  up  of  men  by  free  quarters,  or 
otherwise  fdKng  on  them  by  downrifbt  rio- 
lence,  as  driving  with  drawn  swords,  n>  con- 
strain them  to  hear,  whonf  they,  in  their  con- 
science, judged  unsent  and  uncalled  caratei,  is 
the  effacing  of  all  conscience,  and  opeo  toora 
of  God,  and  that  pare  and  free  religion  wbicb 
he  only  accepts. 

The  compelling  tbe  heritors  of  shires  to  as- 
sess themselves  and  the  free  subjects  within 
their  bounds,  a  thing  expresly  denied  by  law 
to  the  king  himself,  and  only  reserved  to  par- 
liaments. 

Tbe  aoming  upon,  harassing  and  destroyiqf 
the  best  parts  of  the  counti^  by  four  eztnor- 
dinary  arcuits  upon  one  ana  the  same  saijeet 
of  Bothwel-bridge,  on  purpose,  as  it  were,  ta 
justify  his  highness's  judgment  to  bis  late  ma- 
jesty, that  it  would  not  be  well  with  Scotlaod 
unUl  the  South  of  For)h  (the  better  and  mors 
substantia]  half  of  that  kingdom)  were  tnined 
to  a  hunting  field.  And  to  verify  the  late  cbaa- 
cellor,  the  earl  of  Aberdeen,  his  afEnnatioa  at 
the  council-board,  that  tliere  was  not  a  loyal 
subject  westward  of  the  castle  of  Edinburgh. 
,  The  industrious  stifling,  hindering  and  elin- 
ingthe detection  of  all  Popish  Plots. 

The  shamming  of  mock  plots  upoa  good 
Protestants. 

The  suborning  of  witnesses,  bounding  out 
and  encouraging  of  assassines  to  murder  aad 
cut  the  throats  of  honest  men. 

And  generally  in  the  studied  and  constast 
ensnaring,  or  ruining,  upon  every  shadow  of 
pretence,  all  esteemed  either  fixed  to  tliePMi- 
testant  interest,  or  well  affected  to  tbeir  coun- 
try's liberty. 

This  wicked  mystery,  we  say,  and  conspiracy 
of  popery  and  tyranny,  inseparably  twistad 
both  in  experience  and  reason  in  all  tbeir  at- 
tempts, upon  these  ^at  and  mighty  naiiotf, 
so  unanimously  united,  and  firmly  fixed  ia 
their  contrary  profession,  rights,  and  libertiea, 
having  made  so  great  a  progress  by  the  iteps 
abovementioned,  is  now  at  length  evideotly 
disclosed,  revealed,  and  brought  to  full  mats- 
rity,  by  the  most  suspicious  (though  withal 
most  in^te)  cuttmg  off  of  the  late  kiog,  « 
having  indeed  very  unhappily  acted  all  tbtt 
part  of  which  the  conspiralors  did  judge  him 
capable.     The  ascending  of  James  duke  of 
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Yof  k,  a  Dotoriotit  apostate,  and  bigot  Papist, 
to  the  throne;,  notwitbstandioff  his  betn^  thrice 
excluded  by  the  commoos  of  England  ;  'and 
that  he  neither  nath  given,  nor  can  give,  wilh« 
oot  an  b^rpocrifical  and  damning  che&t,  repug* 
pant  to  bis  profession,  and  dOoteniptible  to  all 
ingeniioas  men,  the  oath  and  security  indis- 
pensably reqaired  of  biro,  before  and  at  bis 
entry  to  the  ^Temment.  Jam.  6,  p.  1.  c  8, 
the  approaclnng  of  two  parliaments  both  called 
by  htm,  one  in  Scotland  by  bis  own  yigilant 
fyroridence,  (in  procuring  it  to  be  enacted  in 
the  last  parliament  held  by  him  in  that  king- 
dom, that  for  the  future,  not  only  all  membeis 
of  parliament,  but  also  all  their  electors  should 
take  that  contradictory  and  irreligibus  oath, 
eommonl^  called  the  test,  which  no  man  own- 
ing conscience,  or  caring  for  any  reliffion,  can 
possibly  approve)  long  since  prepared  tw  all  his 
fleasnre.  And  the  other  in  England  packt, 
oaballed,  and  returned  by  all  the  arts  and  me- 
thods that  either  frand  or  injustice  could  in- 
vent, to  render  it  pliable  to  his  intentions ;  and 
which  nadoubt  he  will  cajol  with  all.  the  fair 
inromises,  and  Urge  offers  of  laws,  that  can  be 
desired  for  secnrii^  both  the  Protestant  religion 
sod  their  liberties,  providing  they  will  but  give 
money,  whi^  answers  all  things,  and  which 
will  as  assinredly  frustrate  and  ranverse  all  their 
'Vain  cautions.  The  pursuing  with  indefkHga- 
'^e  malice,  even  without  the  bounds  of  the 
kingdoms,  and  in  all  foreign  parts,  all  honest 
men,  escaped  for  their  lives,  and  that  either  by 
public  addresses  or  private  violences,  so  that 
they  are  necessarilv  reduced  to  that  ^tiJ  di- 
lemma, eitlier  to  do,  or  die.  The  entering 
nto,  and  entertaining  more  dose  corres- 
pondences than  at  any  time  before,  with  Po- 
pish princes  and  states,  especially  the  king  of 
France,  a  most  notorious  enemy  both  of  the 
tme  retigioii  and  liberty  of  inankind.  And 
lastly  by  all  that  may  be  already  seen  in  the 
changes  and  alterations  be  hath  lately  made, 
And  that  for  hereafter  may  be  appi-ebended 
Iroro  a  false  and  bloody  religion,  always  breath- 
ing forth,  and  practising  fire  and  fagffot,  mur- 
4m  and  massacres,  and  a  provoked  and  enraged 
mind,  posse^sin^  and  reigning  in  the  most  de- 
termined of  princes,  unquestionably  capable, 
and  ready  to  execute  all  these  bloody  cruelties. 
Which  things  being  all  of  them  either  pal- 
pable perversions  or  utterly  inconsistenf  with 
the  true  and  great  ends  of  government,  render- 
ing our  comrabn- wealth  our  common  cala- 
mity, and  him  who  pretends  to  be  its  protector, 
its  most  hostile  enemy,  and  consequently  im- 
porting no  less  than  a  total  dissolution  of  all 
the  bonds  of  sulgection,  which  the  rulers  have 
-first  so  wickedly  broke  and  cut  asunder ;  and 
the  liberating  and  alkiwmg  ail  distressed  sub- 
jects, whether  those  already  overwhelmed  by, 
4tr  who  may  justly  for  hereafter  fear  to  be  in- 
volved in  these  miseries,  that  undoubted  riebt 
mod  power,  which  both  God  and  nature,  with 
^oommoft  reason,  and  the  constant  custom  of  all 
yrfwHi  have  given  us,  for  recovering,  deflend- 
4Bg:,  and  maiattinipg  our  lives  and  libettiesi  and 


above  all,  thaineslimableblessingof  oar  pare 
religion,  to  the  effect  tliat  tlie  sanse  pore  reli« 
ipon,  with  our  just  rights  and  liberties,  so  va- 
Eantly  asserted  by  our  ancestors,  may  be  by- 
us  ^thfiilly  transmitted  to  our  posterities. 

We  have  been,  and  are  obliged  and  ton* 
strained  by  extreme  necessity,  and  for  oommoii 
safety  (theauprsme  laws)  to  take  up  just  and 
necessary  arms  in  the  name  and  fear  of  the  great 
God,  and  the  confidence  of  his  mercy  and  assist- 
ance, for  oar  own  and  our  country's  relief,  f irom' 
the  aforesaid  most  ^evoos'  and  intolerable  ty- 
rannies and  oppressions,  the  defence  and  re-es- 
tablishment of  the  true  and  pure  Christian  reli- 
gion, commonly  called  Protestant,  in  oppositioii  . 
to  that  anti-ohriatian  Roman  religion 


monly  called  Papistical,  and  the  recovery  and 
re-esteblisbment  of  all  our  just  rights,  Kbertiety 
and  privileges,  according  as  we  stand  indis* 
peosably  obliged  thereto,  both  before  God  ftkl 
men ;  and  that  against  the  said  James  duke 
of  York,  and  all  other  his  accomplioes,  onr 
moat  unnatural  and  wicked  enemies  and  op^ 
prassors. 

Deshing  in  the  first  place  tobe  deeply  hum* 
Ued  each  of  us  before  God,  for  our  manifold 
sins  and  provocations,  expecially  our  fiUse- 
beartednen,  and  unsteadfiistnem  in,  and  revolt- 
ings  from  our  great  and  manifold  engagements 
to  nim,  that  uone  have  brought  upon  ui  idl 
these  sad  mischiefs,  earnestly,  and  with  our 
whole  hearts  supplicating,  that  he  wonld  ceasn 
from  his  anger,  cause  his  face  to  sbine  upon  as, 
and  save  us  for  his  own  name*s  sake* 

And  in  the  next  place  declaring,  hkeas  we 
hereby  expressly  declare,  that  our  sincere  and 
single  ends  and  designs  in  this  onr  undertakinff  , 
are  first,  the  restoring  and  settling  of  the  afore- 
said true,  reformed,  Protestant  religion,  in  its 
power  and  purity ;  and  with  such  a  just  com- 
prehension of  pure  Christian  charity,  as  may 
through  the  good  hand  of  our  God  upon  us,  bo 
truly  satisfying  to  all  that  fear  him,  and  kwe  our 
Lora  Jesus  Christ  in  sincerity,  renooncinff  and 
detesting  as  well  imposings  as  errors,  m  all 
matters  of  consdence,  and  trusting  that,  afl^ 
the  many  teaching  experienoea  we  have  had, 
we  shall  be  for  hereafVer  preserved  from  aH  un- 
happy misunderstandings ;  but  rathor  throuffh 
the  spirit  of  truth,  love,  and  peace,  gractouuy 
led  into  all  the  paths  thereof. 
.  9dly,  The  suppression  and  perpetual  exdu*' 
sion  of  anticfaristian  Popery,  with  all  its  idola- 
trous superstitions  and  false|ioods,  as  also  its 
most  bitter  root  and  oflsnrimr,  Prelacy,  wi^  its 
new  and  wicked  head  the  &premacy,  and  all 
their  abuses,  that  so  not  only  the  gospel  and 
work  of  God  may  be  revived  in  these  lands, 
but  also  all  the  churches  of  Christ  abroad 
thereby  tefreahed  and  strengthened. 

And  3dly,  The  restoring  of  all  men  to  their 
jnat  rights  and  liberties,  especially  the  teeom- 
ling  of  all  soiferers,  whether  onto  blood,  or 
of  liberty  and  goods,  the  relief  of  each 
are  in  present  distress,  the  removing  of 
aH  oppression,  and  establishing  such  righteous 
laws  and  Bfthods  of  gaveniaMal,  m  may  b« 
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■UMt  for  cecuriDg  €f  liberty  uid  property,  with 
the  yreKcrt  eue  and  equality. 

Which  ibinifa  as  we  purpose  and  Impe  to'ac- 
compUsh,  only  thro«ffh  the  pretence  of  onr 
God  whh  ua«  and  his  hleasiBfif  upon  uky  ao  we 
are  aiOot  wiUinfif  and  resolred,  that  they  be  all 
settled  and  perfected  by  a  ibee,  fall,  just,  and 
mfvetmgtk  llepresentatiye  of  all  the  present  un- 
dertakersy'and  aoch  assfaaH  hereafter  sincerely 
€Micnr  and  take  part  vrith  OS ;  and  that  in  such 
fbmis  and  ways,  as  God  by  his  coed  prori- 
deooe«an  onlv  aoet  happily  direct  and  conduct 
us  unto;  declarfai|f  and  protesting  further,  that 
ainoe  such  hare  b«en,  and  are  the  manifest  per- 
ftdj^y  treachery,  and  falsehood  of  our  adrcr* 
saries,  not  oa(y  in  their  treaties  and  oovcnants, 

*  hut  aJso  u  their  pardons,  mdemnities,  and  ia- 
dtttgendesy  as  that  thev  lenve  no  grawMl  or 
totmbfe  assurance  ef  iaith  and  least  to  be  giren 
la  them,  we  wil  never  enter  iaio  aay  teraos  of 
capituktioB,  treaties,  or  ^oaditions  with  them, 
aslo  the  great  cads  af  thai  undertalcmg;  hut 
on  the  osntmry,  prasecnte  the  same  with  aH 
reality,  constancy,  and  visour,  without  any  a»- 
pasataoB,  divuuon,  ar  bacidrawing,  antQlhey 
leperfectlyandfinaMy  obtained.  Upooifrhieh 
gpomida,  aad  for  which  ends  ahsfemenliaBed, 
wa  aal  only  hereby  most  smeerely  and  firmhr 
protest  aad  dedare,  as  an  the  preseaoe  af  God, 

'  asaMantly  and  perpetually  to  adhere,  to 
and  aiaintaiB  one  another  to  the  ui 
agamstaH deadly;  butdomen 
heartily  resolve  and  ctigage'enrselvesylocoan- 
rwi£i3l< 


r,  freely  and 


tenance  and  eoacnr 

nd  irieads,  in  Engiaad  and 
Inland,  who,  from  tha  IBte  reasons  and  mo- 
tives, shall  be  iadaeedaad  tftirred  np^tothe 
lihe  aadertaking,  far  the  same  or  the  Uka  ends. 
.  Wherefore,  we  aiost  serieasly  aad  hnnaMy 
hcaeach  and  obtest,  m  the  boweb  of  ear  Lord 
•leans  Christ,  all  that  love  his  trath,  and  this 
air  y^hteous  uaase,  aeaa  eaoepted,  though 
either  formeHy  liltleeonoemed  far,  and  fiivaur- 
able  to  us  and  theae  ialerests,  or  even  stiU  in 
actual  opposition  against  us  and  tlma,  (their 
sittsera  repentance  being  at  aH  times  la  God 
iQSost  acceptable,  aad  aot  to- be  better  witaessed 
befiife  men,  than  by  a  oonlrarDr  and  vigoroas 
ameadmeat)  to  oame  aad  joy  n  with  as  lor  God's 
glory  aad  jglospel,  ear  comitry,  lif«s,  rights, 
and  liberties,  and  oar  .postanties,and  alTour 
hope,  agaiast  an  apostate  papist,  an  usurmag 
and  pi^istyutiiy  tyraat,  by  the  most  saenBdar- 
tide  of  his  religion,  our  mortal  enemy  under 
the  pain  of  his  own  danmatinn,  and  by  the  fun- 
^Sinanial  aad  eipress  huws  of  tha  land.  Jam.  6, 
p«  1,  a.  0,  aad  ^  so,  o.  5,  incapable  af  tha 


i  office  within  ihe  kiagdom,  and  ia  af^ 
iwl  a  dcehaed  saemy  aad  rdel,  Jam^6,  par. 
3,  c.  47,  and  whn  even  by  the  set  lately  made 

ahhttself  lor  paving  the  way  to  his  suocession, 
ar.  «, pari.  A, ehi^.  9,  oaa  have aashadew 
af  prefttnoe  to  the  benefit  ibereof,  anlesaha 
first  tnalrQct  himasif  both  tobe  tha  lawful,  aad 
the  hamailiate  and  neasest  heir  of  the  eroali, 
adiich  withosit  salisfyiag  the  eld  law,  Jam.  fi, 
pirl.  t,  chap.  8,  at  the 


Char.  2,  pari,  tf,  chap.  1,  by  sweariag^ em- 
brace and  mainuio  %ne  true  reformed  protes- 
tant  religion,  he  can  never  possibly  be,  as  vat 
then  distinctly  understood  and  dedsred  1^  da 
principal  framers  of  that  act,  and  against  bii 
adherents  and  partakers^  a  perjured,  recoiled, 
and  self- condemned  generation,  upoa  vIhto 
the  Lord,  who  will  dot  give  bis  glory  to  as- 
other,  faalh  formerly  got  himself  a  naaie  sod  re- 
nown before  all  the  nations,  whom  oor  ain 
onlv  have  exalted,  aad  whose  hearts  can  aever 
endure,  or  their  hands  be  strong,  wheo  the 
Lord  of  Hosts,  who  is  on  our  side,  and  hstb  a 
perpetual  indinalion  against  all  the  wided  ia 
the  earth,  shaU  arise  and  deal  with  then.  Aad 
this  our  most  earnest  caU  and  reqpiest,  we  oNh 
fidenUy  hope  shall  be  the  more  readily  bea^ 
kesed  unto,  and  heartily  and  serieasly  eosi* 
plied  with,  that  in  the  issue,  through  the  Ue^* 
lag  ef  God,  it  assuredly  promises  not  only  tbe 
restitution  af  truth,  prosperity,  and  glory  Is 
these  kng  misgoverned,  harassed,  and  dii* 
graced  nations;  but  the  sore  defence  aad  pa- 
lectioB  of  true  religion  and  liberty  every  wMfs^ 
(Britain's  certain  and  great  interest,  of  hie 
Bdost  shamefuHj  aboadraed)  i^  even  the  de- 
pression ef  antiMrist,  aad  the  adVaacemeat  aal 
exakatioa  of  the'  kisgdasa  of  oor  Lard  J«aa 
Chrial  in  all  the  earth. 

Let  us  therefore  be  of  good  courage^jsui  al^ 
the  men  fur  our  people,  aad  foir  the  canm  or  ^ 
God;  and  the  Lord  do  that  which seemetb bin 
good. 

Amylb's  DscLtaATioN  TO  HIS  Yasuis. 

.  I  shall  not  mention  my  Case  puUisbed  asl 
printed  in  Latin. and  D^utch,  and  more  bon^ 
m  £nj;lish,  nor. need  I  repete  tbe  printed  Da* 
duration,  emitted  by  several  noblemeD,  genlla- 
men,and  others  ot  both  nations  now  iniM; 
but  because  the  suferuiff  of  me  aad  my  faanly 
are  therein  mentioned,  I  have  thought  it  fit  for 
me  to  decbre  for  my  self,  that  as  I  go  to  ai«i> 
with  those  who  have  appointed  me  to  cooduct 
them,  for  no  private  nor  personal  end,  and  only 
for  these  contained  in  tbe  said  I>eclarslioSi 
which  I  have  concerted  with  them,  and  ap* 
proven  of;  so  I  do  claim  no  interest,  but  wMt 
I  had  before  the  pretended  fbrfeitiire  ef  my 
fiunilv,  and  have  aufficient  n^t  to  ;  and  tbat 
i  doireely,  and  as  a  Christian,  fully  foigi** 
all  personal  injuries  agaiast  niy  peraoa  or  &* 
mUy,  to  all  that  shall  not  oppose,  but  ioyn  aad 
'concur  with  us  in  our  present  undertakuug,  ftr 
the  ends  mentioned  in  the  said  Decbraupiif 
and  hereby  I  oblige  me  aever  to  pumie  thaa 
in  judgment  or  out  of  judgment  ind  I  fivtbff 
declare,  that  obtaining  the  aniet  ^^f^'^'^'''^ 
possession  of  wha^  belonged  to  my  father  aad 
mjTself,  before  the  pretended  forfeitare,rIifajf 
sati^nall  debts  due  by  my  father  and  mvsell, 
as  far.  as  Bay  heir  or  debitor  oan  be  obtiged. 

And  as  my  fidthfulneas  to  his  Jate  mtj^ 
aad  his  government,  has  suffici^tly  app^fw 
to  all  nnmassed  persons,  void  of  manoe,  so  Ida 
with  pisf  aQknowMgeByftnaertsemaflb 
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oomplyiiig  witb»  and  cenaiiintf  4  Ibe  methoAi 
l&ftre  t^  taken  to  bring  us  to  the  «ud  condi^qn 
w«are  nov  io^  though,  God  knovrS)  l»ver  eoa- 
wurriog  to  the  desigu. 

1  hafe  now  with  God's  gtrengtb  buffered  pa- 
tiently my  unjust  senteDce  and  hanishmenty 
three  yean  and  an  half,  and  nev«r  offered  to 
make  any  Uproar  or  defence  by  arms,  to  dis- 
turb the  peace  upon  my  private  concern  ;  but 
the  kin^being  now  dead»  and  the  duke  of  York 
]baving  taken  off  his  mask,  and  hariog  aban- 
dQned  and  inraded  Cfur  religion  and  liberties^ 
reralving  to  enter  into  the.govefnfnent,and  ex- 
ercise it  contrary  to  law,  I  think  it  not  only 
jwt,  hot  my  duty  to  God  and  my  countrvi  to 
use  Bky  utmost  endeavours  to  oppose  andf  re- 
press us  usurpation  and  tyranny ;  and  there- 
fore being  assisted  and  furnished  yery  nobly  by 
■everal  p^ood  Protestants,  and  invit^,  and  ac- 
companied by  severals  of  both  nations^  to  lead 
them,  1  resolre,  as  God  Shall  enable  me,  to  nse 
their  assistance  of  all  kind,  toward  the  ends  ex- 
t^ressedinthesaidDedaratton,  I  do  hereby  eaf- 
aestly  inrite  and  obtest  all  honest  Protestants^ 
nnd  particularly  all. my  friends* and  blood  rda- 
tiooa,  to  concur -with  us  in  the  said  undertaking! 

Apd  as  I  have  written  several  letters,  so 
liaving  no  way  fully  to  intimftte  my  mind  to 
others;  I  do  hereby  require  all  my  vassals 
ctery  where,  und  all  within  my  several  juris- 
dktions^  with  the  fencible  men  within  their 
command,  to  go  to  arms,  and  to  ^yn  and 
concur  with  us,  according  'to  the  said  Decla- 
ration, as  they  will  be  answerable  at  their 
li^best  perils,  and  to  obey  the  particular  orders 
diey  shul  receive  fhmi  me  from  time  to  time. 


mU  /oUmtfing  Fa$9agt$  firom  Fountainkalfit 
Decitions  relate  to  these  Proceedings : 

<«  AprU  8, 1684.  This  was  the  diet  to  which 
the  eari  of  Loudon,  the  lord  Melvil,  sir  John 
Cochrane  and  his  son,  were  cited)  on  60  days, 
ibecause  abroad.  Mdvil's- crime  libelled  was 
accession  to  the  rebellion  at  Botbwd-  bridge, 
by  treating,  partying  and  keeping  correspon- 
Mmix  with  the  rebels  there ;  bnt  the  most  they 
/could  P^ve,  vras  his  sending  a  message  tb  Mr. 
John  Welsh  and  the  other  ministers)  bidding 
them  lay  down  their  arms,  and  come  in  the 
kine's  mercy ;  now  even  such  communication 
ftamiaisnotsafe,  without  a  warrant  from  the 
kio^  or  his  counsel,  or  th«  general,  to  do  it. 
Some  say  he  had  the  duke  m  Monmouth's  li- 
cence aifd  commission  for  it.  Teslificates  were 
fvoduced  from  Drelincourt  and  other  physi- 
cians in  Holland,  that  Melvil  and  Loudon  were 
lnd\^poeed;  besides  Loudon  durst  not  come 
home  for  captions  and  d^bts.  AUed^ed,  the 
Icstificates  are  not  probative,  not  being  also 
from  the  magistrates  of  the  place  where  they 
atay,  nor  the  granters  examined  upon  oath 
as  to  tlie  truth  of  the  excuse.  The  justice 
court  beinfi^  to  proceed  according  to  their  form 
la&et  to  Mad  probation  against  them,  (which 


in  aibsftnce,  by  the  1 1th  act  of  parliament  1669* 
can  only  be  none  in  the  caHe  of  ap^ual  rising  |il 
arms,  or  else  to  denounce  them  fugitives,  the 
privy  coondl)  upon  a  IhII  given  in  to  then^, .  ill 
their  behalf,  ^commended  to  tb^  justices  to 
continue  the  diet  against  them  ftr  some  com  < 
petent  space.  Accordingly,  on  the  9th  April, 
the  counCil^s  recommenoatibn  being  read 
in  the  criminal  court,  the  justices  continued 
the  diet  against  Loudou  and  Melvil  till  the 
Sd  Monday  of  November  itext  I  and  ordained 
them  to  mid  caution  for  (heir  (tpp^rance  tlic 
first  Tuesday  af\er  Midiaelmass,  otherwise  to 
be  declared  and  denounced  fugitives.  But  tb^ 
justice  general  and  king's  advocate  gave:tbree 
general  advertisements,  1.  That  they  would 
hereafter  adroit  of  no  certificates  anent  an  ab- 
sent nanneFs  sickness,  whether  they  wer# 
abroad  or  within  the  country,  though  tliey  were 
upon  soul  and  conscience  of  the  attesters,  un^ 
Jem  they  were  also  under  the  band  and  broad 
seal  of  tne  magistrates  or  burp^-masters  of  th^ 
place  where  they  stayed,  bearmg  that  the  phy- 
sicians hard  compeared  before  them,  and  h%d 
deponed  anent  it ;  and  that  by  the  old  adjournal 
books  it  appeared,  no  other  testlficates  used  to 
be  admitted  as  sensations  and  essoignies  Hi 
ibriminal  cases,  but  wher^  the  minister,  elders 
physician  and  witnesses  compear^  in  the  court 
ana  deponed  thereupon:  and  though  ip  the 
circuit  court,  they  sometimes  admitted  such 
certificates;  it  was  only  because  of  tlie great 
multiplicity  of  business  that  fprced  tbem  %i 
continue  causes  there ;  but  they  would  not  d^ 
so  hereafUr.  Yet  see  act  79.  pari,  1^87^  . 
against  continuing  justice  courts.  ^  The  %d 
caveat  was  to  assizers,  that^  though  by  act 
91. 1^7,  theyi  nfight  modiestly  infecm  iiem* 
selves  of  any  doubts,  yet  th«y  beboved  liot  in« 
solendy  to  mrect  the  justices ;  this  was  levellcil 
against  some  of  Cesnock's  assizers ;  and  noir 
he  intimated  and  required  the  clerks  of  couc^ 
and  macers,  to  be  ready  to. advert  to  any  difi- 
turbance  should  happen  in  the  court,  that  tlveijr 
may  be  able  to  bear  witnesa  for  4he  kingv 
when  adduced.  And  as  to  assizers  who  ab- 
sented themselves,  he  declared  it  would  not  her 
their  fine  of  100  merkathat  would  bring  them 
off;  Bee  act  76.  1&87,  and  act  166.  1593} 
but  that  be  could  pursue  them  for  consequen- 
tial treason,  by  suffering  rebels  to  escape  un- 
punished by  tneir  not  attendailce»  whicii  was 
atadtfiivouringof  rebels.  The  third  reproof 
was  to  the  advocates^  who  plead  for  pannels» 
(this  also  looked  asquint  to  Cesnpck's  lawyers) 
not  to  adventure  to  justify  crimes,  or  to  palliate 
r^belfioA  ;  for  the  preparative  was  bad  ;. peeing 
these  restless  mutineers  would  noi^n  our  po^ 
terity,  by  printbg  What  made  tor  them  in  w^90 
dcbatesi'»  .  *  ^ 

<*  April  9f  1684«  Ifie  king's  advocate  jeoi^ 
tinned  the  diet  against  Weir  of  Newton,  m* 
cused  of  treason^  for  sending  a  man  with  horse 
and  arms  to  BothwelUbridge,  to  the  second 
Tueaday  of  July  next  >  as  also  agakist.sir  John 
Cochrane  of  Ochiltree*;  but  in  'tke  mean  time; 
ordainedhtmlw.be  deaounoed  for  not  fin^nf 
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caaCiou;  which  seeined  iDConsittent  and  in- 
compatible with  the  eontiDuation  of  the  diet. 

'*  Then  he  insisted  against  his  lecDnd  son, 
John  Cochrane  of  Waterside  ;  and  in  respect 
he  was  to  be  forfeited  in  absence,  the  king's 
advocate  eitactly  observed  the  formality  of 
swearing  the  herald  who  executed  the  sum- 

*  inons  ot  treason  against  him,  at  the  market- 
erofis  of  Edinburgh,  pier  and  shore  of  Lieitti, 

'  and  the  two  witnesses,  that  the  same  is  really 
done,  (which  is  not  used  when  tlie  pnnel  is 
present,)  and  in  regard  James  Dumhar  the 
messeni^er  executor  wks  lying  sick  on  his  death 
bed,  (uijereof  he  died  before  the  next  day) 
three  of  the  lords  of  justiciary  (who  make  a 
qborura  in  vacance,)  were  sent  from  the  bench 
to  his  house,. who  took  hht  oath  there;  and 
it  being  returned,  the  libel  was  read )  #hich 
was  iound  relevant,  (after  some  altercation 
amongst  the  lords  themselves,  because  of  the 
11th  act  of  parliament  1669,  alk>wing  the  jus- 
tices only  to  forfeit  in  absence  in'  case  of  trea- 
sonable rising  in  airros,  and  open  rebellion,)  in 
^ir  terms ;  £at  Waterside  was  with  the  rebels 
aft  the  rendezvous,  iif  arms,  at  the  Barhill  of 

'  Cumnock,  and  in  bis  father's  town  of  Ochil- 
tree, &c.«  For  drilling  m«n  ander  colours,' 
without  the  king^s  warrant,  tliey  judged  open 
rebellion;  and  accordingly  they  proved  the 
same  against  him  by  snndry  witnesses.  It 
happeoM,  that  several  of  the  nobfility  fell  to  be 
upon  bis  assize,  which  needed  not,  he  being, 
only  a  baron,  and  not  a  peer ;  but  the  advo- 
cate apologized  for  it,  and  declared  their  pri- 
vilege should  be  observed,  only  to  be  cited  upon 
noblemen's  assizes ;  but  of  old  with  us  the 
great  barons,  jvhich  were  the  nobility,  and  the 
small  ones  did  not  differ  specie;  and  then  he 
added  a  reflection  against  Cesnock's  assizers 
that  the  gentlemen  whom  they  were  making 
use  offer  assizers,  were  turning  capricious; 

'  but  the  king  would  always  trust  hisioyal  peers. 
The  assize  returned  him  guilty  of  treason ;  so 
be  was  forfeited  in  absence.  He  was  but  a 
boy  of  16  jrears  old  at  the  time  of  Bothwel- 
bndgc  rising. — His  right  to  Waterside  was 
only  a  disposition  from  his  grand- tUther  Dun- 
donald,  undor  reversion  of  a  rose-noble; 
<^usritur.  If  he  may  redeem  it  now,  ho  order 
having  been  used  before  the  doom  of  forfeiture ; 
and  what  reason  can  there  be  for  his  losing  his 
facultjT  of  redeeming  except  tliat  h6  resetted 
him  after  the  crime  ?  Then  his  arms  were  torn 
at  the  cross,  and  Middleton  got  the  gift  of  his 
forfeiture. 
**  November  10,  1684.  At  Criminal  Court, 


be  ooDtinued  till  summer,  When  he  can  tnvd ; 
as  also  produced  an  instrument  where,  in  Oc- 
tober last,  one  Grier  a  taylor  was  offered  cu- 
tioner  for  his  appearance.*  The  knds  iband  ths 
oautroner  then  offered  not  sufficient ;  aiyl  noM 
being  now  offered,  they  rejected  the  petitioii, 
atid  testificate,  and  denounced  him  togitive. 
But  it  was  afWrwa^s  attested  that  he  wu 
dead  in  Holland  before  this  denunciation. 

<«  For  Melvill  it  was  alledged  they  offered  to 
prove  that  he  was  indisposed  and  unable  to 
travel;  for  proving  which  they  craved  tht 
term  of  law,  contained  in  ^e  8th  chap.  (  dO. 
lib.  1.  Reg.  Maiestat.  of  forty  days  lor  tiMN 
ultra  mare,  and  ratified  by  the  114fth  ad,  Ptel 
1439 ;  and  offered  to  find  cautkm  to  prove  it 
The  king's  advocate  answered,  that  essoigmei 
and  excusatlons  are  of  their  own  nature  lr.it 
dilators,  and  so  ought  instantly  tobe  proves; 
and  as  to  the  40  days  mentkmed  in  the  MajdAjf , 
they  have  bad  since  April  last  6  times  40  dajs. 
Replied,  the  40  dajs  run^  after  the  profMDiotf 
of  the  excuse,  which  waa  not  then  proponed. 
The  Justices  repelled  the  defence,  and  de> 
bounced  him  likewise  fugritive,  and  dischaif^ed 
all  the  lieges  under  the  ^in  of  treason,  to 
keep  any  correspondence  either  with  him  or 
London. 

««Then  the  leading  of  probation  on  the 
process  of  treason  ^ainat  sir  John  Cocfaiaii, 
and  Lockhart  ot*  £rktan,^  (who  were  de- 
nounced out'laws  and  fugitives  alreadjr,)  ii 
order  to  the  forfeiting  of  them^  was  comncd 
to  the  first  Monday  of  Januaiy  1685. 

"  May  22,  1685;  At  the  parliament,  the 
libel  of  treason  against  air  John  CochiaD,  w 
Patrick  Hume  of  Polwart,  Cleorge  Priogle  ef 
Torwoodlee,  and  Mr.  Robert  Martin  deceioed, 
and  John  Martin  his  son,  being  read,  asd 
voted  to  be  relevant  to  infer  the  mun  of  tref* 
son;  the  probation  was  then  led,  vis.  fot 
proving  sir  John  Cochran's  accession  to  tbe 
conspiracy  and  plot,  Alexander  Monro,  and  the 
depositMos  of  Monro,  Shepherd  and  Bunc 
Then  the  principal  records  of  parliament  weif 
readf  anent  the  forfeitul-t^  of  the  earls  m 
Angiis,  Huntley  and  Errol,  in  the  narlianest 
1594,  whereby  it  appeared,  (as  also  kytbeeul 
of  Gonrie's  in  1600,  see  vol.  1,  p.  iM, 
and  of  Robert  Logan  of  Restalrig  in  10O(N 
see  vol.  '2,  p.  7070  thai  the  parltamenti  tbca 
judged  on  notoriety,  flight,  deonnciatioai, 
letters,  and  depositions  of  witnesses  not  pre- 
sent. This  was  to  hdp  the  parfiament  aver 
Carstairs's  case,  who  was  absent  Tte 
the  king's  advocate  summed  np  the  probsbn 


the  earl  of  Loudon,  and  George  lord  Melvill,  j  against^him  as  to  the  plot;   and,  to' make  it 
having*  been  continued  from  the  8th  and  9th  i  a  preparative  against  Cesnock,  he  put  iMt 
of  April  last  to  this  day,  they  were  now  called  '    '         -      —  .«.  ...       .     .    *    jj 

on  a^in,  and  a  testificate  is  produced  for  Lou< 


don,  in  the  terms  required  by  the  act  then  made 
viz.  under  the  seal  of  the  town  and  university 
of  Leyden,  bearing  that  the  physicians  had 
dqioned  before  them  on  his  distemper,  toge- 
ther with  a  petition,  reprencnting  that  his  foot 
was  so  exceedingly  sore,  that  these  three 
months  he  could  not  set  it  to  the  ground ;  and 
craved  that  the  dial  ibrhia  app^aSano^  nught 


the  vote»  if  the  probation  he  had  addoeed 
proved  him  guilty,  and  it  carried  affirmfitt^ 
But  there  is  a  disparity  between  the  caics.  . 
«'  Then  the  king's  advocate  adduced  tf 
George  Maxwell  of  Pollock,  and  CnnningbaiM 
of  Craigends,  as  witnesses  to  prove  the  seeeod 
article  of  his  dittay,  viz.  that  sir  John  Cochru 
sought  money  fi^m  them  to  send  to  Ai^^lt 
after  he  was  forfeited.  And  this  being  pot  » 
the^ote,  it  was  carrbd  proven  iwrn- con.   3^ 
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tbe  third  ? ote  bong  ttated,  if  the  parliameBt 
wouM  iDfliot  the  pain  of  treason  on  him ;  this 
carried  also  ia  the  affirmati?e.  But  the  arch- 
hisheo  of  St.  Andrews,  before  the  vote  began, 
i^fiiiBed  the  clerjgf  resolved  not  to  roradle 
*  lo  caasa  sanguinis,'  but  protested  it  might 
■oC  pr^udge  their  privilege  to  Tote  when  his 
Muesty  thought  fiL  Tbe  bishop  of  Edinburgh 
had  a  pretty  discourse  as  to  tbe  bishops  right 
of  voting  in  capital  cases.  Then  tbe  dempster 
Honounced  the  doom  of  forfeiture  against 
him ;  and  the  Ijon  and  his  brethren  heralds 
tore  his  arms,  and  tbe  trumpets  sounded, 
and  they  renewed  the  same  at  the  ^ross  ot 
Edinbuiigh." 

'<  Jfuly  1,  1695.  We  had  the  news  tliat  sir 
John  Cochrane,  and  his  son  Waterside,  an4 
one  Dumbar  a  surgeon,  were  apprehended  at 
Gavhi  Cochrane  his  uncle's  house  near  Kil- 
barehan,  in  Renfrewshire,  being  discovered  by 
Gavin's  wife,  out  of  revenge  because  she  was 
sister  to  captain  Cleland,  who  in  the  rebels 
retiring  was  slain  by  tbem,  he  being  on  the 
king's  |Muty.  Sir  John,  his  son,  &c.  were 
brought  into  the  Tolbooth  of  Edinburgh,  on 
tbe  Sd  of  July,  being  igpominiously  con- 
ducted thither,  bound  and  bare  headed,  by  the 
hangman." 

'^  Jjily  9.  The  English  packet  eomiufir  to 
Edinbuigh,  was  twice  stopped  and  robbed 
about  Alnwick.    Some  conjectured  it  was  Pol- 


wart's  doing :  others  that  it  was  by  sir  John 
Cochrane's  friends,  least  there  should  have  been 
any  warrant  from  the  king  by  these  paequets 
to  have  executed  iiim  ;  that  the  earl  of  Arran 
might  have  leisure  to  inform  the  king  what  sir 
John  could  discover,  and  so  obtain  a  counter* 
maod.  Sir  John's  son.  Waterside,  at  bi^  first, 
ti^^ing,  was  of  the  wild  Caroeronian  principlca, 
^olly  disowning  the  king;  but  his  fathor 
seefued  more  timorous  and  penitent.  Others 
thought  it  was  a  clandestine  stratagem  «f  tb€ 
high-treasurer's,  who  was  now  banning  to 
be  jealous  of  the  chancellor,  to  find  out  what 
secret  correspondence  he  was  keeping  with  his 
brother  secretary  Melfort,  and  hb  owaopea 
enemjr." 

*'  October  SO,  1606.  The  lord  MelviU  ob- 
tained  a  pardon  for  life  and  fortune ;  but  pajrf 
a  large  sum  to  the  secretary." 

It  appears  also  in  1  Fountainhall,  ^^^  that 
while  sii'  John  Cochrane  was  himself^  under 
sentence  of  death  upon  this  conviction  of  tcea* 
son,  he  was  received  to  give  evidenceupon  the 
trials  of  others  for  treason,  and  when  he  ex« 
cused  himself  as  unworthy  to  be  a  witness  in 
any  case  in  the  circumstances  he  stood  in  of  a 
forfeited  traitor,  the  king's  advocate  told  him 
that  any  were  capable  dictUmk  testum^ii 
against  rebels.  But  see  Mackenzie's  ow|| 
Book  of  Criminals,  part  2,  tit.  S6,  sec.  6. 


320.  Trial  of  John  Porterfiei,!),*  of  Duchall,  for  Treason: 
36Charlks  II.  A.  D.  1684.  [Now  first  printed  from  the 
Records  of  Justiciary  at  Edinburgh.] 

for  supplies  to  rebells,  or  the  concealing  that 
ther  are  supplies  tollerated  or  craved  for  them^ 
is  high  treason,  since  therby  the  government 
may  be  undermined  and  pollections  ro^ide  and 
by  these  collections  forces  raised,  and  since  by 
the  uncontroverted  law  of  this  nation,  the  con- 
cealing and  not  revealing  of  treason  is  treason; 
and  that  the  raising  or  levieing^  of  men  or  moi- 
ney  in  any  case  without  his  majesties  authority.^ 
but  especially  to  assist  open  and  declared  trai- 
tors is  treason,  and  so  the  concealers  of  it 
might  be  guilty  of  treason.  And  by  many  clear 
and  express  acts  of  parliament^  the  raising  of 


CuEiA  JusnciARii,  S.  D.  N.  Regis  tenta  in 
Pretorio  Burgi  de  Edinburgh,  vigesimo 
nono  die  meosis'Novembris,  anno  mille- 
aimo   sextencesinio  octuagesimo  quarto, 

ear  honorabiles  vivos  Dominos,  Johannem 
rummond,  de  Lundine  8ecretarium  Sta- 
tus, et  Jac6bum  Foulis,  de  Collingtoun, 
Justiciarie    Clericum,     Commissionarios 
Justiciarii  dicti,  S.  D.  N.    Regis  virtute 
^Commissionis. 

Curia  legitime  affirmata* 
IntraHj 
JoAift  Porterfieldy  of  Duchall,  Prisoner. 

InDYTED  and  accused,  that  wher  notwith- 
ttqffif'"g  be  the  common  law,  and  laiv  of  this, 
and  all  well-  governed   nations,  tbe  treating 

♦  Wodrow  (Vol^  1.  p.  198J  mentions,  that 
in  July  1664  Poirterfield  had  neen  brought  be- 
Ibre  the  High  Commission  Court  for  not  hear- 
ing the  curate  of  his  parish  of  Kilmacomb, 
upon  which  tbe  court  finding  he  could  exculpate 
'fumself  from  that  charge^nternipted  the  pro- 
cee^gs  upon  it,  and  required  him  to  take  the 
Oath  3i  Allegiance,  wdl  enough  knowing,  as 
ff  odsaw  expresseslt,  the  supremacy  in  it  would 


choke  him.  He  refused  the  oath  unless  they 
would  allow  him  to  give  in  an  explication  be- 
fore he  took  it.  Whereupon  they  sentenced 
him  to  pay  a  fine  of  five  hundred  pounds  ster^ 
ling,  and  to  be  confined  [not,  as  I  understand  it, 
imprisoned]  in  the  town  of  Elgin.  Under  this 
confinement  he  remained  till  July  ]66a,  when 
he  petitioned  the  council,  that  his  constraint 
migiit  be  tstken  ofi*,  and  his  bonds  for  keeping 
his  confinement  given  up.  The  lords  grantea 
his  petition,  upon  his  Ending  caution  under  the 
pain  of  five  hundred  pounds  sterling,  to  appear 
before  them  whbin  tour  days  after  he  should 
be  called.  9ee  1  Wodrow  $9^ 
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liis  inajie^ties  subj^cto  or  «ny  nutaher  of  them,  | 
Ike  jo^niog  and  asseflabling  together  in  anpes, 
without  hid  majestiefl  commaiid,  warraml  aud 
piuthoritie,  and  when  the  «atnen'  is  not  only 
Itfiihoatj'ftut  agaiost  and  in  oppofiiti<)n  to  bis 
majestie,  Biid  his  aothority  aud  itiwil  ai'e  idost 
Uorrid,  and  hay  nous  crymes  of  rebellion, 
treason  and  ]ese  miyesty  in  tiie  higffa^t  degreo, 
and^all  persona  comniittingf  or  guilty  of  the 

/^fitidsxrpoies,  or  any  wayes  accesdorie  thereto, 
or  wMa  doth  *abait,  assist,  recept,  harbotir,  in- 

,  tetfcoQimoo  or  keep  correspondence  with  snoh 

^  rftbells,  or  otherwayes  doe  snpply  them  in  any 
Itanner  of  way,  and  being  requyred  be  proda- 
raationa  or  otherwayes  doth  not  rise  with  or  as- 

^st  his  majesties  lievtenant  or  others  having 
power  or  authority  for  repressing  the  saids  re- 
bellB  oaght  to  h^ proceeded  against  aadseverfie 
punished  as  traitors.  Lvkeas  by  several!  acts 
of  parliament,  and  proclamations,  all  the%ub- 
j4cts  are  discharged,  to  recept  supplie  or  inter- 
conimbn  with  rebells,  any  manner  of  way)  and 
particularlie  be  the  third  act  of  the  firft  parlia- 
inent  of  Ifing  Jame^  the  first,  it  is  statute  and 
ofdAinfd,  that  no  inao  openlie  nor  notouriie 
reMl  agnin^t  the  king'9  per^oorunderihe  paine 
cf  foHauhur^of  lyfTOyland,  and  gnods,  And  by 
the  fyft  act  of  the  first  session  ^  his  majesties 
first  parltameiit,  it  is  declared  that  it  is,  and 
fifcaU  1^  high  treason  to  the  suljects  of  this 
kingdome,  or  any  number  of  them  more  or  less 

•lipoD  any  ground  qr  pretext  whatsomerer,  to 
rise  or  continue  in  armes,  to  ma|Ee  peace  or 
wart«,  or  to  make  any  treaties  or  leagues  with 
ifforeigne  iirtnces  or  estates  or  amongst  them- 
fiehes  without  his  majesties  speciall  authoritie 
atid  approbation  first  mterponed  thereto.  And 
all  his  majesties  subjects  are  discharged  to  at- 
tempt any  of  thes  things  under  the  paine  of 
treason.  L^l^as  be  (he  threttic  se?enth  act  of 
king  James  the^  first,  his  second  parliament, 
It  is  statute  and  ordained  that  no  man  wilfullie 
recept,  maintaine  or  doe  favour  to  oppine  and 
manifest  r^bells,  against  the  king's  majesty 
and  common  lawe,  under  the  naine  of  foifauf- 
tcire ;  and  be  tlie  twenty  fourth  act  of  the  sixt 
parliament  of  king  James  Second,  intituled 
Jlneiit*Beverall  poynts  of  treasoA,  It  is  statute, 
Ittld  ordainled,  that  if  any  man  commit/Or  doe 
treason  against  the  kiag^s  person  or  his  ratL' 
jestie  or  hses  in  fear  of  Wear  against  him,  or 
recepts  any  tliat  has  committed  treason  or  sup- 
plies them,  they  shall  be  punished  as  traitors. 
And^  tf^e  hundreth  knd  fourtie  foqrth  act  of 
king  James  the  sixt,  his  twelt  parliament,  it  ia 
Ittatnte  and  ordained,  that  wherever  any  d^- 
dared  traitor  repalres,  in  any  part  of  this  realm, 
none  of  his  majesties  sul^ects  shall  presume  to 
recept,  supplie,  or  xntjprcqn^mon  with  them,  or 
^ve  them  any  reli^ff  qr  comfort^  and  that  im- 
mediately upon  their  repairing  in  the  bounds 
all  his  hiffhnes  good  subjects  doe  their  exact 
diligence  m  apprehending  the  saids  r^lls  and 
traitors,  and  that  with  a|l  speed  they  certifie 
his  majestic,  or  some  of  his  secret  councill,  or 
some  persons  of  authonty  or  credit,  within  the 
phyre,  that  such  rebells  are  within  theiame, 


under  the  paine,  that  the  ftaidtrcMlvanA  trai- 
tors ought  to  suataine  if  they  were  apprehendit, 
and  convict  be  justloe.  And  be  the  ioM^e 
nynth  act  of  the  twelt  parliament  ef  king  JaiMs 
the  second,  it  is  statute  and  ordained,  That  if 
any  person  or  persons  be  slatMlered,  or  saspsot 
for  treason,  thev  shall  be  taken,  and  rem&at  m 
fermance,  and  their  goodi  under  suie  burrows, 
while  the  tyme  they  have  thol'd;  ane  aasjss 
whether  they  he  quy  tt  or  fooj,  and  betbe  mir- 
teinth  act  oi  the  sii^t  parliament  of  king  Jamci 
the  second,  it  is  declared,  ThataH  wbo4ial|re- 
cept  such  ag  are  justified  for  crymea,  if  tb^ 
i;rymes  be  notor,  or  the  trespasser  eoavict,  or 
declared  guilty^  they  are  ordained  to  be  pa- 
uished  as  the  principal  trespasser ;  and  bsths 
■nyntie  seventli  act  of  the  seventh  parhaiacot 
or  king  James  the  fyft,  all  sherifia,  bailaics,  aa4 
others  are  ordained  to  doe  diligence  to  appre- 
hend all  rebells  who  are  at  the  home  ibr  ca- 
pital crymes,  and  that  no  man  wilfnlHe  aw 
wittinghe  recept  snpplte  mantain  defend  or  dot 
favours  to  any  rebells,  bdug  at  the  kio|^*s  hsiis 
within  their  houses  bounds  lands  or  bathceanea, 
under  the  pain  of  death,  and  oopfiscatiiM 
of  their  moveabli«i.  As  in  the  saids  laW€S 
and  acts  of  parliament  at  more  leoftb  is  oca* 
tained  ;  i^eveiiheless  it  is  of  venue  that  tbt 
said  John  Porterfield,  of  Duohill,  shacking  of 
all  fear  of  God,  respect  and  reganl  to  his  nti 
jesties  authoritie  and  *  lawes,  has  presumed  IS 
conunitt,  and  is  guilty  of  the  saids  cryoica  ia 
sua  ftr  as  in  the  year  1^79,  several!  duatifM 
and  disloyall  pennons  having  convocat  and  as- 
sembled tberaselvea  together  iq  amies  in  tbo 
westerne  shyres  of  this  kingdome,  formed 
themselves  in  ane  army,  rendivouaedand  exer- 
cised tbemaelvem  committing  maayontragei 
and  villanies,  killing  and  murtheriuff  his  iiia< 
jestie's  subjects,  nffleing  and  robbing  their 
horses  [qu.  houses]  and  goods,  and  md  the 
confidtoce  to  oppose  and  &ht  against  his  ma* 
jesties  forces  at  Bothwelbndge,  \iDtill  tbey 
wer  defiite  by  them  in  the  moneth  of  Jooc  tw 
said  ^ear  1679 ;  and  though  the  9aid  loha 
Porterfield,  of  Dochill,  was  dot  present  him^ 
self  with  the  saids  rebells,  yet  he  did  orcauaod 
fnmish  or  supplie  them  with  arrow,  niest, 
drink,  and  other  provisions,  faoondilont,*  or 
suf eied  severall  of  his  tenents  to  goe  out  t« 
th0  said  rebellion,  and  efter  the  satda  rebeUi 
were  defate,  they  returning  home,  the  si« 
John  porterfield,  of  Ducball,  most  undiitifiiUf 
and  treasonablie  recept,  maptained,  sapplietK 
I)arboQred»  intercommonpd,  or  converted  aitl 
them,  or  either  of  them,  in  |iis  honse  or  ehfr 


*  Hounded  out,  i.  e.  sent  forth  under  hii 
orders  government  and  protection.  Tha^i  ^'^* 
17S7-8,  Walter  Buchanan,  of  Balquhan,  wtt 
accused  of,  among  other  offences,  •  the  na> 
( bouring  outhounding  and  maintaining  ef 
*  thieves  and  robbers.*  See  Hume's  Commeot. 
chap.  7,  vol.  1,  pp.  883,  384,  as  cited  m  the 
case  of  Naime  and  Ogil vy,  a,  n,  1765,  kfi^  "> 
a  Note  respecting  tlie  cumulation  of  h^eHsgs^ 
neons  charges  in  one  dittsy. 
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tmtar  m  bis  6wd  bouse  and  in  tfi6  house  pos- 
aeowd  be  hm»|  and  aidit,  tiiswted  and  supplied 
bim  with  meat,  drink,  money,  or  did  other 
fiaFoUn  |o  hioi  sboe  his  being  forfault  and 
decbred  traitor ;  and  he  so  far  owned  and 
eounteDaoeed  hini',  mantained,  intercobiraoned 
and  eenversed  with  him,  that  William  Porter* 
Held,  the  said  John,  Jiis  eldest  sone,  hsTini^ 
dyed  in  the  naoneth  of  1680,  1661, 1682, 
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vberB,  and  upon  the  rroond  of  bis  lands  or 
AMne  part  thereof,  and  particalarlie  George 
flotme,  son  tn  George  Holsae,  bis  ofie«r^  hav- 
ing benp  actnaNie  with  the  saids  rebdb,  at 
Bolhwelbndge,  and  sererall  other  places,  in 
mines,  and  returning  froBn  them  after  th«  do- 
ftte,  and  being  convened  at  Glasgow  before  tho 
Justices,  waji  declared  fugitive,  and  theretier 
fleuunced  and  registrar  to  the  heroe,  the  said 
^obn  Porterfield,  of  DachaH,  upon  the  tot^ 

.  svcmd,  or  third  dayes  of  the  naon^hs  of  July, 
ilngQstf  September,  October,  November,  or 
JDeoenalwr,  1679«  and  dpon  the  first,  second, 
or  third  dayes  of  the  mboeths  of  January^  Fe- 
bruary, or  retoianent  moneths  of  the  years 
%660,  1681,  1699^  1986,  or  1684  years,  did 
mcept  ioiereommon  or  oonverse  with  the  said 

'  George  Holme,  a  rebell  and  declared  traitor, 
and  printed  fugitive,  teantained  and  harboured 
liim  on  his  ground  or  lands,  or  some  part 
tberof,  or  otherwayes  supplied  or  did  favours 
to  him ;  nor  did  he  acquaint  the  Lords  of  his 
majesties  privie  ooanciil  ur  other  jieraons  of 
ffuthoritie,  of  the  said  rebell,  his  being  in  the 
^^rre,  but  on  the  oontrair  he  owned  and  man- 
tained him,  and  severall  other  traitors  and 
rebells  to  that  bight  and  degree  that  he  suf- 
fered and  permitted  the  said  r^U  and  traitor, 
cootttenancied  and  encouraged  him  to  attend 
liis  courts  with  the  rest  of  his  tenenta,  he  being 
|»resent  bimg^f,  spoke,  conferred,  and  treated 
'With  him  latent  bis  being  iu  the  said  rebellion, 
lezprnsfy  oontrair  to  the  saids  lawes  and  acts 
0f  parliament,  and  in  high  and  manifest  con- 
tempt of  his  majesties  anihoritie  ai^d  lawes  ; 
IfTxeas  in  the  year  1066,  a  des^rat  and  avofi^ 
rebellion  having  happened  vntfain  this  king- 
flame,  in  which  Atekander  Portcrfield,  his  bro- 
ther  (designed  in  the  proces  of  fbrfaidture  led 
against  him  brother  to  Querrestoun)  Wing  in- 
rolved  and. having  accession  theito,  and  Ming 
arraigned  te^  the  justices  for  the  samen, 
upon  the  sexteinth  of  August,  1667,  and  found 
gniky  by  ane  inquest  of  the  eryme  of  treason, 
sentence  and  doom  of  for&ulture  was  pro- 
nounced i^inst  him)  and  which  doom  and  sen- 
tence.is  ratified  and  approven  by  the  elevenlb 
act  of  his  majesties  second  pailiament,  not- 
withstanding tnereof,  and  that  his  name  is  ex- 
presslie  insert  in  the  said  act,  and  the  said  for- 
nmfture  narrated  and  sua  the  samen  knowen  to 
the  said  John  Porterfield  of  DucKall,  and  ali 
the  Hedges,  the  said  John  Porterfield  of 
IHichall,  most  treasonablie  reoef>t  intercom- 
rooned  and  conversed  with  the  said  Alexander 
Porjterfield  his  brother,*  a  forfaultand  declared 


*  "December  13,  1682.«  At  the  Criminal 
Court,  the  Lords,  in  the  case  of  Cairns,  Fer- 
guson, &c.  found  that  the  resetting  «f  trai- 
tors and  rebels,  though  it  be  his  own  son,  (but 
I  think,  this  should  not  extend  to  man  and  wife 
their  mutual  resetting  9ne  another,  though 
fAelf)  if  they  be  either  declared  forfisit  traitors, 
or  denounced  fugitive,  or  hitercommuned,  or 
hdlden  juid  repute  notorious  known  rebels, 
(though  it  should  not  be  pnyren,  that  you  knew 


them  to  be  such)  the  pubKc  notoriety  being 
proven  by  witnesses;  that  such  harbouring, 
rttetting,  and  conversing,  Sec.  was  treason, 
and  thisguilt  punishaUe  with  the  pam  of  trea- 
rtm  $  because  the  14th,  15th,  and  $jith  acts  of 
pariiamebt  1449,  and  97th  act  1640,  expressly 
declares  snch  haUe  as  traitorS|  and  re<|uii'es  no 
more  but  that  they  be  bolden  and  repute  soch« 
This  was  determined  against  the  opinion  of 
PHmedden  and  Hareous,  two  of  the  justices, 
with  an  ej^e  to  midJEe  a  preparative  m  thir  poor 
men's  case,  to  reach  Blackwood,  and  many 
others.  For  bv  this  strange  interlocutor  may 
be  endangerecl  hiany  innocent  people,  espe- 
cially almost  all  the  western  shires,  where 
snob  promiscuous  converse  has  been  frequent,  - 
and  near  inevitable;  and  it  can  be  only  just, 
to  make  this  so  odious  a  crime,  where  I  wit- 
tingly and  willinglT^  without  compulsion,  con- 
verse with  one  1  know  to  b^  a  rebel,  whether 
he  be  declared  to  be  a  rebel  or  not,  or  at  least, 
that  he  is  notonrly  known  to  be  a  rebd  in  tbaV 
part  of  the  country  where  I  stay  ;  for  they 
may  be  notomr  in  one  part,  and  yet  not  in  that 
place  where  I  dwell. ,  And  therefore,  to  miti- 
gate it,  the  judges  declared,  they  meant  not  by 
resetting  an  accidental  rencounter  in  .an  inn,  or 
on  the  Ingh-road,  but  a  deliberate  concealing 
^them  from  the  law,  or  aasiiting  and  maintain- 
ing tbem  with  meat  drink  and  narbonring,  and 
kee^ng  them  as  domestics  or  servants,  with- 
out informing  ourselves  anent  their  conditioii  ; 
for,  if  the  4th  act  of  parliament  1081,  require 
for  putting  me  in  mala  fide,  that  the  very 
nonconformist  fanatic  tenants  living  upon  my 
ground,  shall  be  intimated  to  me,  for  turning 
them  away^,  then  muito  magit  will  law  ano 
reason  require  my  knowledge  of  those  who  liv6 
elsewhere,  or  sculk  and  lurk  a  ^ort  while  in 
my  land,  to  be  robeb,  ere  I  can  be  concluded 
guilty  of  treasonable  resett  of  them.  And  it 
may  be  alledged,  that  the  ftresaid  15th  -act 
144d,  as  too  severe,  is  in  desuetude ;  see  148f  , 
act  98,  and  1592,  act  144.  Vide  Blackwood's 
case,  Slst  January  1683.  [See  vol  9,  p.  1021.} 
'*  January  4j  1683.  At  Privy  Council,-^ 
Herron  of  Herron  in  Gallowav  having  reset 
his  two  sons,  who  were  in  the  latereMlioii  at 
Bothwel-bridge,  he  came  in  the  oaoBcil'e  will 
and  king's  mercy ;  and  they  in  regard  of  the 
nearness  of  relation,  wrote  to  his  majesty  a  ve- 
connnendation  that  he  might  cfrant  him  a  re- 
mission :  otherwise  they  could  not  but  have 
remitted  him  to  the  Criminal  Court :  though 
his  case  be  most  Ikvoursdde,  and  Excepted  tit, 
!>.  de  reoeptator.  latron<"  1  Foontainhafi'a 
Decisions  300|  1305. 


Digitized  by 


Google 


noerihr  called  at.  a  jostic^  coark,  Mte  whhm 
tbe  Doigii  of  GJaagowe,  upon  the  eigfateiiitb 
day  of  October  last  bj  past,  by  aiie  noble  and 
potent  prince  William  duke  of  HamiltaoD,  &c« 
John  Dnimmond  of  Lundine  secretary  of  state, 
and  sir  James  Foulis  of  Colli ntonn,  lord  Joi- 
tice  Clerk,  be  vertoe  of  .a  cominisskMi  firom  tbe 
Lords  of  his  majesties  most  honourable  PriTy 
Cooncil,  which  Commission  was  then  poblie-. 
lie  read,  and  ordained  to  be  recorded  in  the 
Books  of  Adjournal,  wherof  the  tenor  foUowcs  :* 
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tr  1683  years,   and   be  havinff  incited  his 

netg^hboiirs  to  come  to  him  a^d  be  present, 

(within  bis  dwelling  house  at  the  tyme)«    Att 

the  said  buriall  the  said  AJexander  Porterfield, 

a  forfault  and  declared  traitor,  was  present 

therat  and  within  his  dwelling  house  at  the 

lyme,  arid  behaved  himself  as  a  friend,  by  in- 

Titeing  and  intertabing;  those  that  came  to 

the  buriall,  and  the  said  John  Porterfield  of 

Jiuchall,  being  present  ther  himself,  the  said 

Alexander  his  brother,  was  most  treason- 
'  ably  xecept  intercommoned  and  conversed  witli 

by  him.  And  upon  the  first,  second  and  rema- 
nent daves  of  the  moneths  of  July,  August, 

September,  October,  November  or  December, 

1679,  and  upon  the  first,  second  and  remanent 

dayes  of  the  moneths  of  January,  February, 

or  remanent  moneths  of  ther  year  1680, 1681, 
.  1683, 1683  or  1684  years,  or  ane  or  other  of  tbe 

saids  dayes,  monethg  or  vears,  the  said  Alex- 
ander Porterfield  a  forfaolt  and  declared  traitor 

was  recept,  harboured,  roantained,  supplied,  in- 

lercommoned  and  conversed  with^  done  favours 

to  by  the  said  John  Porterfield  in  his  own  house, 

or  m  tbe  bouse  belonging  to  the  said  Alexan- 
der, or  some  other  part  or  place  elsewher.  And 

aichlyke  Arcliihald  late  earle  of  Arffile^*  being 

4  declared  and  forfaulted  traitor,  sir  John  Coch- 

ran,t  lykewayes  being  suspect  and  who  is  now 

declared  fugitive  for  treasonable  conspiring  the 

destruction  of  the  government  and  keeping 

correspondence  with  the  said  late  earle  of  Ar- 
^  gile  and  designing  to  levie  a  warre ;  did  some- 

^me  in  the  session,  in  the  end  of  tbe  year  1680, 

(Trobably  this  should  be  1682,]  or  beginning 

of  the  year  1683.  (which  was  the  tyme  that 

the  said  damnable  plott  was  to  be  entered  into 

for  raising  the  said  warr)  meet  with  the  said 

John  Porterfield  in  the  burgh  of  Edinburgh, 

where  he  prodbaed  to  him  to  give  fyfUe  pound  ^ 

.sterline,  for  the  relieff  of  the  said  late  carle  of 

Argy  le,  and — Cunninghamc  of  Craigends  told 

him  that  the  lyke  proposall  had  bein  made  to 

him^  which'  treasonable  proposall  and  offer  to 

collect  money  to  the  effect  forsaid,  the  said 

Jolm  Porterfield  concealed  and  did  not  reveale 

either  to  his  muestie,  his  officers  of  state  of 

any  others  employed  in  his  miyesties  govern- 
ment.   Throwe  doing  or  committing  therof j  or 

ane  or  other  of  the  deeds  above  specified,  he 

hade  committed,  and  was  guilty  of  the  crymes 

of  high  treason, ^d  others  above  mentioned, 

and  was  actor  art  and  partj  therof,  which 

being  found  be  ane  assyse  he  ought  to  be  pu- 
nished with  foriaultureof  lyff,  land  and  goods, 

to  the  terror  and  example  of  others  to  committ 

the  lyke  hereiler. 


Peri€ver.-.-Sir  George  M^Kenzie,  of  Rose- 
haugh,  his  Majesties  Advocat 
Froeurators  in  Defence. 
Which  criminall  action  and  cause  being  for- 

*  See  his  Case,  vol.  8,  p;  843. 
t  See  the  next  preceding  Case. 
t  See  a  Note  to  the  Case  of  Haakitoun  of 
lUtbillet,  p.  807,  «f  this  Vohimt . 


*  This  Commission  I  inseift  from  Wodrow, 
vol.  9%  401.  In  snbstanoe  it  is  the  same  as 
that  in  the  Record,  but  there  are  oooasiopal  vs- 
riations  ol'  phraseology  between  the  two,  sod 
Wodrow  is  more  correct  as  to  ortbomphy 
and  punctuation.  In  Wodrow,  next  aner  the 
Commission,  is  the  following  article: 

Follow  Instructions  upon  the  foresaid  Com* 
mission: 

«  C.  ft.  1.  You  shall  disarm  all  heritors  wbe 
have  not  taken  the  Test,  and  all  the  commons, 
excepting  the  militia;  and  if  any  sbalLcoooeal 
arms,  or  refuse  to  depone  thereupon,  when  bj 
you  required,  you  shall  fine  the  heritors  in  one 
year's  rent,  the  tenants  in  one  year's  rent  of 
tlieir  respective  farms ;  the  servants,  and  cot- 
tars, and  tradesmen,  are  to  be  fined  according 
to  their  substadce. 

9.  **  You  are  to  follow  such  instructions  as 
we  or  our  privv  council  shall  g^ve  you,  as  to 
the  value  of  norses,  and  the  persons  to  whom 
they  are  to  be  allowed  within  the  districts. 

3.  <*  You  shall  seize  all  preachers,  chaplains, 
or  such  as  exercite  as  chaplains,  who  are  not 
authorised  by  tbe  bishops,  and  send  them  to 
our  privy  council  to  b^  disposed  of  as  they 
think  fit,  and  see  cause. 

4.  '*  You  shall  punish,  acccordingtolaw,afl 
persons  guilty  of  ecclesiastick  disorders,  either 
men  or  women,  and  you  shall  put  our  prods-, 
mations,  especially  that  of  the  day  of 

,  m  execution,  against  all  who  axe 
guilty  of  conventicles,  or  concerned  in  tbem, 
as  concealers  and  not  discoverers,  negligent 
heritors,  sheriffs,  bailies,  and  other  macnstrata 
or  heritors  of  the  place  where  they  are  kep^or 
otherwise  eonoemed  by  our  laws  and  proclama- 
tions, accordmg  to  the  tenor  thereof;  and  tbe 
husbands  of  such  wives  as  are  guilty,  and 
have  not  done  their  endeavours  in  terais  of 
our  letter  bearing  date  the         day  of 

5.  "  You  shall  give  account  to  our  secretcom- 
mittee,  of  all  persons  who  have  fled  firom  their 
habitations,  whether  by  retiring  out  of  the  king- 
dom, or  removiojg  to  other  pli^es  to  erite- jmt 
sentences^ 

6.  "  You  shall  examine  the  indulged  nu- 
nisters  on  their  instructions,  and  remove  sach 
as  have  transgressed,  and  imprison  them  till 
tliey  fipd  secunty  pot  to  preach  or  exercise  any 
part  of  the  mmisterial  office,  or  otherwise  to 
remove  from  our  three  kingdoms,  under  cas* 
tion  not  to  return  without  speciai  aUowanoi 
fix^m  us  or  our  privy  oouocO  i  and  such  ■•  ^ 
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The  Lords  for  wvendl  cantoi  i 


[then, 


imennf 
contiDiied  the  said  crimiMl  action,  jora 
.fill  the  twentie  second   of  October,  and  the 


'  fose  to  find  caution  in  manner  foresaid,  yon 
shall  send  them  ro  prisoners  to  our  priry  coun- 
cil, or  their  committee  at  Edinboreh. 

7.  **  You  shall  diligently  search  for  die  he- 
ritocs,  incitors,  promoters,  or  concurrers  to  the 
late  rebellions,  the  intercommuners  with  such, 
.or  resetters  of  them,  and  others,  not  heritors,- 
guilty  of  the  said  ci-lmes,  since  July  1,  168S. 

8.  '*  Yon  shall  stop  and  secnre  all  pedlars 
who  hare  not  passes,  according  to  the  tenor  of 
our  last  proclamation,  and  secorethem  till  they 
find  caution  for  their  good  behaviour. 

9.  *^  You  shall  stop  all  posts  who  carry 
fetters,  except  such  wha  are  allowed  by  our, 
postmaster  general. 

10.  "  You  shall  commune  with  rebels,  to 
bring  them  to  obedience,  upon  their  address 
for  pardon,  and  you  shall  acquaint  our  secret 
committee  with  their  proposals,  and  what 
passes  twizt  you  and  them  $  and  in  order  there- 
unto, you  are  allowed  to  give  them  safe  con- 
ducts. 

11.  **  You  shall  command  the  foross  assign- 
ed to  you  by  our  prir^  council,  according  to 
the  necessity  of  our  service. 

13.  '*  You  shall  turn  out  all  the  wives  and 
children  of  the  forfeited  persons  and  fugitives,* 
'fttmi  their  habitations,  if  it  shall  appear  that 
they  have  conversed  with  their  parents  or  hus- 
'hands,  or  if  they  shall  refuse  to  vindicate  them- 
selves by  their  oaths. 

13.  "  You  shall  enquire  what  quarters  are 
unpaid  by  the  soldiers  in  your  several  districts, 
and  take  care  payment  be  made  for  bygones, 
and  in  time  to  coilie.  - 

14.  "  You  are  to  eicamin^  what  money  has 
been  collected  by  any  body  within  your  dis- 
tricts, and  not  couoted  for. 

15.  ''  You  sball  take  care,  that  decreets  for 
fines  for  ecclesiastic  disorders,  be  put  in  execu- 
tion, as  shall  be  prescribed  by  our  privy  coun- 
cil. « 

15.  *'  Ydn  shall  be  assisting  to  our  regular 
cleigy,  in  bridging  people  to  i]A>edience  in  set- 
Uiug  CbuFch-sessions ;  and  if  any  complaint 
be  made  of  any  of  the  regular  clergy,  you  are 
to  recommend  the  ponLsbment  and  censure 
thereof,  to  our  bishops,  or  judges  competent. 

17.  *<  If  you  find  any  part  of  the  country 
stubborn  or  contqmacious,  you  sb^l  impose 
such  fines  upon  them  as  the  law  will^low ; 
and  in  case  of  not  payment  thereof,  and  that 
you  tliink  it  fit,  vou  are  immediately  to  quarter 
our  forces  qu  the  stubborn  and  contumacious 
until  the  fines  imposed  shall  be  exhausted  by 
them. 

16.  **  You  are  to  keep  good  and  constant 
correspondence  among  yourselves;  and  if  it 
shall  happen  that  any  roan  shall  flee  firom  one 
district  to  another,  when  you  are  advertised 
thereof,  you  shall  immediately  cause  the  fii- 

E'tive  to  be  apprehended,  and  you  shall  send 
lato  the  district  from  whence  he  fled,  to  be 


saniea  being  then  called,  and  the  pannall  having 
given  iu  a  Petition  craving  that  for  the  rea- 
sons: therein  mentioned,  the  Lords  would  be 


judged  by  the  commissioners  therefor  dse  sent 
by  Siem  to  Edinbuigh,  as  they  shall  thbk  fit. 

19.  "You  shall  acquaint  any  of  the  neigh* 
bouring  jurisdictions  to  which  any  of  the  rebels 
shall  flee,,  to  the  end  they  may  assist  to  ap- 
prehend them;  and  if,  m*  pursuit  of  those, 
it  shall  be  convenient  for  you  to  go  out  of  your  , 
district,  or  to  send  parties  oM  of  the  same^  the 
magistrates  are  herebv  required  to  obey  and 
assist  you,  as  jkbey  will  be  answerable. 

10.  *'  You  shall  sufier  np  man  to  travel 
with  arms,  exceptmg  ffentlemen  of  know* 
loyalty,  who  have  taken  the  Test ;  and  no  yeo- 
man to  travel  three  miles. from  his  own  house, 
without  a  pass  from  his  minister,  or  a  comm.is-. 
•ioner  of  tne  excise. 

91.  "  You  are  to  call  for  all  or  any  part  of 
the  heritors,  as  often  and  where  you  shall  find 
it  needful  for  our  service,  who  are  hereby  ory 
dered  to  obey  under,  the  pains  of  being  punish- 
ed as  absents  finom  our  host. 

33.  "  You  shall  put  in  execution  the  power 
of  justiciary  to  be  granted  unto  you  by  our 
privy  council,  with  all  rigour,  by  using  fire 
and  sword,  as  is  usual  in  such  cases;  and 
we  do  impower  Qur  privy  council  to  insert  an 
indemnity  to  you,  or  any  implojred  by  you,  fi» 
what  shall  be  done  in  the  execution  thereof. 

93.  *' You 'are  hereby  imnowered  to  give 
the  oath  of  allegiance  to  sucn  persons  within 
your  districts,  as  you  shall  have  reasm  to 
suspect;  and  in  case  of  refusal, 'you  shall 
banish  them  to  the  plantations,  whwer  men 
or  women. 

34.  <*  If  you  shall  be  informed,  that  any 
within  your  district  shall  deny  our  authori^ 
or  their  bond  of  Allegiance  to  us,  you  shall 
enquire  therein,  apprehend  the  persons,  and 
either  judge  them  upon  the  place,  or  send  then 
into  Edinburgh,  as  you  find  most  expedient. 

95.  "You  shall  call  for,  and  dispose  of  th« 
mititia,  as  you  find  most  fit  for  our  service. 

96.  "  ^ou  shall  carauire  how  the  ordinary 
magbtrates  have  carriea  in  oiir  service,  and  in- 
form the  privy  council  thereof. 

97.  "  You  shall  report  to  the  secret,  com- 
mittee of  our  privy  council,  such  propositions 
as  the  shires  withm  your  district  shall  make  to 
you  for  our  service. 

98.  "  You  are  to  obey  such  orders  as  ¥0« 
iriiaM'receive  firom  us,  or  our  priry  oounoii,  or 
secret  €X>mraittee  thereof,  from  time  to  time  ( 
and  you  are  also  hereby  autliorised  to  forbesr 
the  execution  of  any  of  the  articles  of  these  in« 
structions,  if  you  shall  see  caute  for  the  same. 

**  For  doing  of  which,  tfadte  presents  riiril-  be 
to  you,  and  all  otbers  who  may  be  respectively 
concerned,  a  sufficient  warrant.  Given  under 
our  royal  hand  and  signet,  at  our  court  at 
Windsor  castle,  tbe  96  day  of  August  1684^ 
and  df  our  reign  the  thirty  sixth  yeiir. 

By  his  Majesty's  command,  - 
"  MunnAT/' 
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a  lib  iodyiiMH,  m  tbe  rnnvkkA  of  No- 
vember, thou  next  to  oome,  and  ordained  hiofl 
to  be  trensported  prisoner  to  the  ToUuulh  «f 

to  save  the  k>rde  the  trouble,  as  I  suppose,  Of 
iearingGlaagow.  -  I  observe  notliiiig  «f  this 
in  the  Kecoras,  .but  it  appears  hv  an  origiml 
warrant,  from  the  clerk  ot  council  to  the  she* 
riif'depute  of  8tirlin|^  to  this  efiect,  in  mf 
hands,  whichi  beoaoae  it  gives  us  mne  viev 
of  the  preparattons  and  care  laken  to  ripefl 
mattet?  fbr  the  circuit,  and  of  the  willhig  nsie 
the  dersfy  were  to  have  in  this,  I  have  insert 
here.    Its  date  is 


pleaded  to  delay  his  try«U,  and  the  sansem  being 
read  and  oonsidered,  the  L&rds  oontinued  the 
tryaJl  of  the  pannall  for  the  crymei  meutipned 

IT  ■ 

Wodrow  then  ppooeeds  thus  s 

«« It  was  the  month  of  October  'before  thk 
terrible  circuit  sat  down  in  their  different  dis<* 
tricts.  Those  ample  powers^  aod  a  liberty  to 
cut  and  cari^e  in  them  as  they  saw  i;ood,  let 
us  see  what  an  arbitrary  and  absolute  govern- 
ment Scotland'  was  now  under.  Life,  liberty, 
and  every  thiofi^  is  left  in  the  man^lgers  haqqs. 
If  they  pleased  to  have  mercy  on  tfie  poor  ha- 
rassed country,  the  king  allcAred  them,  and 
if  not,  their  instructions  carry  thein  even  to 
lire  and  sword. 

<*  To  pave  the  way  for  their  work|  or  at  least 
\o  prevent  the  poor  sufferers  g0Uing  off  the 
kingdom,  and  to  discover  such  as  remained  in 
it,  two  Proctamatioos  are  emitted  in  Septem- 
ber ;  th^  first  bears  the  date,  SSepiember  15th, 
ordering  the  oaths  of  all  the  masters  of  ships, 
or  vessels  going  off  the  kinj^om,  to  be  taken, 
as  to  their  passengers.  This  needs  no  obser^ 
tation  upon  it.  No  qtteation,.it  was  levelled 
against  the  persecuted  part^  principally;  a 
new  circuit  was  Very  justly  frightsometo  them 
from  their  expedience  of  the  severities  of  the 
former.  They  are  not  suffered  to  Uve  at  home, 
and  now  are  stopped  from  retiring  to  foreign 
countries,  where  they  might  be  me  from  he- 
ij^  butchered  in  cold  Mood. 

'<  And  September  16,  another  Proekmation 
isenutted,  discharging  all  persons  whatsetn- 
erer,  to  trarel  from  one  shire  to  aoetber  with- 
out Ji  paas.  •  It  is  but  short:  AU'tntvelkm 
pnust  have  a  pass  from  some  persona  in  the 
government  And  the  preteit*  is,  to  hinder 
persons  froooi  carrying  false  news  froaa  one 
Dart  of  the  country  to  another.  I  am  not  so 
far  master  of  the  mtrigues  now  on  foot,  as  to 
make  reflections  'that  perhaps  might  he  native 
enough  he/p.  As  the  former  was  a  chedc  and 
damp  upon  trade  and  commerce,  so  this  is  a 
plain  encroacbineDt  upon  the  liberty  of  the 
anlyeet,  in  going  and  eoeiin^  from  one>  place 
to-afMither,  end  a  kind  .of  imprisoning  die  h^pes 
at  large,  without  any  just  reason  gfiven.  That 
of  ap^eadtog  false  news  is  evidently  frivolous, 
and  every  body  may  see  these  noight  be  spread 
1^  letters.  The  true  design  seems  to  have 
beeu,  to  be  a  pre&ce  to  more  general  imposi- 
tions on  tke  sul»|ect,  as^  we  shall  afterward 
hear^  to  (irevent  soffning  people  retiring  from 
the  fury  of  the  circuits^  to  be  a  new  ooTonr  to 
tke  soldiers,  and  to  oppress  poor  people  the 
mdre.  I  wonder  the  pniclamation  does  not 
iwpswer  the  bishops  and  orthodox  clergy,  to 
fvre  faasos.  The  nstractions  to  the  com- 
MDcsioners  seam  to  suppose  some  itnoh  passes, 
kat,  it  aoems,  the  oouncil  do  not  find  H  aeed- 
UtoentnMttbem. 

**  Before  the  meeting  of  the  circmt  or  JHsti* 
ciary,  the  council  by  their  clerk  eider  the  shire 
of  Stiriiag  with  its  juriadMstiona,  pro  hoc  vice, 
to  heia^leinadto  thejarisdiotioii  of  Qlaflgow^ 


doraed. 


not  expressed,  and  is  in* 


Warrant  to  the  Sheriff-depute  of  the  Shin  tf 
StirUmgy  1684. 

*<  Sheriff-depute  of  Stirling  ; 

*'  Forasmuch  as  his  majesty,'  by  a  lelttf 
under  his  own  royal  hand,  hath  been  pleased  to 
adjoyn  the  sbire  of  Stirling,  and  the  jurisdic 
tion  thereunto  belonging,  whether  of  royalty, 
or  reality,  to  the  district  of  Glasgow,  you  are 
therefore  ordered  to  cite  and  advertise  all  tli0 
king's  vassals,  and  other  considerable  gentie- 
men  holding  of  othet^  superiors  within  toe  iaid 
shire,  and  jurisdictions/and  regalitios  wiffaia 
the  sanie,  to  compear  before  the  Lords  of  bt» 
mi^e»t^'8  privy  council,  at  Glasgow  the  14(h 
day  of  Octpher  instont,  by  nine  of  the  citdc, 
and  there  to  attend  tlie  said  Lords,  and  receive 
such  orders  and  directions  for  his  majeity'f 
sekrice,  as  shall  be  thought  ex|)edient 

*'  You  are  likewise  to  advertise  all  the  mi- 
nisters within  your  shire,  that  the^  attend  tb# 
said  Lords  at  Glasgow  the  foresaid  day,  aad 
that  they'come  prepared  to  give  in  to  the  sud 
Lords,  exact  lists,  upon  which  they  are  to 
make  faith  as  to  all  irregular  persons,  witb' 
drawers  finom  the  churchrordinances,  snd  all . 
suspect  and  disafiected  persons  to  his  oit*> 
jesty's. government  in  church  and  state,  so  Ut 
as  it  consists  with  their  knowledge,  as  aho  a 
list  of  all  such  persons,  as  they  believe,  cae 
give  beat  information  anent  the  pceaaisss. 

**  As  likewise  you  arc  to  cite  the  haill  eklei^ 
of  Kirk  sessions,  their  clerk  and  beadle,  to  de- 
pone upon  the  forementioiied  particulars  ihei 
said  day  and  place. 

*'  And  particularly  you  are  to  cite  the  ma* 
gistrates  of  the  town  of  Stirling,  to  appear  M- 
fore  the  said  Lords  at  the  aborewritten  tipWr 
and  particularly  to  depone  anent  the  foreoiea- 
tioneff  particulars,  and  to  bring  alongst  with 
them  an  exact  list  of  the  hailT  heriton  whf 
stand  infeft  in  lands  within  their  bui]g^b.  Airf 
in  this  you  nor  any  of  the  forementiqned  aer- 
sons  are  not  to  fail,  as  you  and  they  will  bs 
answerable.  Extracted  by  me  sir  WiUiaof 
jPaterspn,  clerk  to  his  majesty's  most  honours^ 
ble  privy  council. 

«  Wax,  FAtateo»,  CI.  fiecr.  done" 

*<  FtfMB  this  and  what  goss  befiMV  wenif 
learn,  that  these  oourts  had  Vi<h  It  esuaojw 
joaddpry  pwrttf  mdkmiM  i«il  iiimns»« 
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fidinlHifgb,  tber  to  byd  his  tryall  for  the  crymes 
lorsaid,  at  the  day  above  specified,  and  like- 
w^yes  ordained  the  haill  witnesses  against  hina 
to  find  caution  for  their  appeirance  at  Edin* 
bargh,  the  said  serenteinth  day  of  Noremher 
jiixty  to  bear  witnes  in  the  forsaid  capse,  nnder 


afikirs  before  them.  We  shall  find  afterwards, 
this  shire  came  to  Glasgow,  and  gate  ample 
prooft  of  their  loiyaky  and  submission  to  the 
Jdog's  ordc<^. 

**  What  were  i)fi  precise  d^^s  upon  which 
these  ^urts,  ordinarily  called  circuits,  thoikgh 
^iffei^ent  a  httle  from  tiiese  in  the  former  years, 
nety  I  cannot  say,  further  than  the  dates  of 
■ome  papers  in  the  registers,  and  others  come 
to  my  hand,  shew.  It  would  seem  that  court 
•t  Jedbmrsrh  met  toward  the  beginning  of  Oc- 
tober, for  I  find  a  letter  directed  to  them,  and 
the  rest,  firom  the  committee  of  public  afiairs, 
October  9,  which  will  give  some  more  light 
about  them.  This  I  giro  from  the  registers  of 
council. 

**  October  t^,  1614.  Sederunt  the  committee 
ibr  public  afiairs,  upon  the  report  of  the  com- 
minioB,  at  Jedburgh,  and  for  the  western  dis- 
tricts the  Lords  did  send  the  following  letter,  a 
copy  whereof  was  ordered  to  be  sent  to  the 
teat  of  the  districts  for  the  rule  of  their  proce-* 
dure: 

**  My  Lords ;  The  Committee  of  council 
bemg  Tery  frequent,  I  did  propose  to  them 
your  two  queries  r  in  answer  to  the  first 
whereof,  it  is  all  oiir  opinions,  that  if  the  de- 
lenders,  called  before  you  as  counsellors,  be 
personally  cited,  they  may  be  boldoi  as  eon- ' 
Rtt ;  but  they  cannot  unless  they  be  personally 
cited,  and  all  that  can  be  done  in  tnat  case  is 
to  put  them  to  the  horn,  which  will  be  as  great 
m  .punishment  to  them,  as  if  they  were  de- 
dared  fuffitives  ;  but  it  will  not  infer  any  dan- 
ger to  tne  country  by  resetting  them,  which 
fi  as  much  to  be  shdnned  as  can  be.  And  if  it 
be  thereafter  found  convenient  to  hold  them  as 
confest,  to  the  end  that  the  king  may  get  a  fine 
by  holding  them  as  confest,  which  may  be 
toore  adrisabfe  than  the  taking  of  their  escheat, 
which  is  an  that  can  follow  upon  their  being 
put  to  the  horn,  then  I  shall  cause  cite  them 
upon  sixty  days,  as  being  out  of  the  country, 
but  let  not  that  stop  your  diligence ;  in  which 
case  they  will  be  bolden  as  confest,  though  not 
personally  cited. 

*^  It  is  likewise  their  opinion,  you  should 
pro^seed  against  aO  sheriff-deputes  who  have 
Kudverstd,  and  that  you  should  punish  them 
ezemplarily  to  the  terror  ctf  others,  and  to  the 
end  that  people  may  see  that  you  are  come 
there  to  protect  honest  men,  as  well  as  to  punish 
kuayes.  I  am,  your  lordships'  humble  servant, 
"  George  M'Kbnzie." 

**  Thisletter  is  a  little  dark  to  me,  not  having 
the  queries ;  hut  it  lets  us  in  to  see  somewhat 
•f  the  managers  seveie  designs  upon  gentle- 
men  and  odiers. 

*^  It  is  of  niore  importance  to  givcAB  Bcoount 
vou  z. 


the  paine  of  fy  ve  bunder  meiks,  or  else  to  bo 
committed  prisoners  to  the  Tolbuith  of  6hui« 
gow,  till  they  be  transported  to  the  Tolbuith 
of  Kdinburgb,  to  bear  witnes  in  the  forsaid 
cause.  The  lords  lykwayes  ordained  the  as- 
to  attend  at  £dinbuigh,  the  said 


of  a  letter  from  the  king,  read  in  council,  or  iti 
committee,  October  13,  which  was  no  doubt 
impetrate  by  our  managers  here,  as  the  foun* 
dation  of  their  imposing  exorbitant  fines  upon 
many  gentlemen  we  shall  hear  of  in  the  next 
section.  The  letter  follows : 
"  C.  H. 

"  Riffht  trusty, -fcc.  Whereas  we  fhid  thai 
some  w  oar  unnatural  and  rebellious  subjects 
in  that  our  ancient  kingdom,  do  enter  \nto 
plots  and  conspiracies,  the  more  wilKn^y  and 
securely,  that  they  think  their  gtiilt  cannot  be 
discovered  by  the  depositions  of  witnesses,  they, 
for  concealing  their  guUt,  industriously  usin^  ' 
to  disooune  of  those  matters  only  with  one 
perpon  alone ;  and  it  being  easy  to  cause  one 
or  two,  #bo  might  be  proving  vritnesses,  to 
withdraw  for  some  time.  And  seeing  it  is  the 
great  interest  of  all  government,  as  well  as  of 
all  who  desire  to  Ihre  peaceably  under  it,  diat 
all  subjects  should  be  obli|[ed  to  fear  all  manner 
of  aceession  to  such  homd  crimes,  as  tend  to 
overthrow  all  society  and  government ;  and  it 
being  undeniable,  tnat  no  maa  can  oomidaia 
when  judged  by  his  own  oath,  by  which  ne  is 
in  less  danger,  than  by  any  probation  of  any 
witness  whatsomever, 

*'  Therefore  thought  it  necessary  to  impower, 
and  we  do  hereby  authorize  and  impower  oyr 
advocate  to  raise  process  before  you,  or  before 
those  who  are  commissionate  to  represent  us, 
as  our  privy  council,  in.the  Western  and  South- 
ern shires,  against  any  whom  you  or  tiiey 
shall  order,  for  the  said  crimes  of  plotting  and 
contriving  to  rise  in  rebellion,  or  for  intercom* 
muning  with,  or  resetting  any  declared  rebels  ; 
and  to  refer  their  guilt  to  the  oath  of  the  said 
defenders,  in  so  far  as  may.  extend  to  a  pecu* 
niary  mulct  or  fine  allenariy. 

**  Declaring  hefeby,  for  their  further  se- 
curity, that  if  they  shall  depone  upon  the 
guilt  so  referred  to  their  oath,  tney  shall  be  for 
ever  as  secure  upon  the  payment  of  thenr  fine» 
as  if  they  had  a  remission  under  our  great 
seal :  whereas,  if  they  refuse  to  depone,  wo 
order  you  to  hold  them  as  confest,  and  to  fine 
them  m  what  sums  you  shall  judge  to  be  ]}ro- 
portional  to  their  respective  guilt  and  accession. 
Which  power  so  granted  to  you^  shall  only 
tentinoe  in  force  till  the  first  day  of  April  next 
to  come,  and  is  hereby  ordained  to  be  regis- 
trate  and  recorded  in  your  books,  to  the  end 
that  extracts  may  be  ^ven  to  any  who  shall 
depone,  as  said-  is,  this,  and  the  decreets  to 
follow  thereupon,^  being  to  tliem  in  place  of  a 
remission.  For  all  whicbtfais  shall  be  to  you 
a  sufficient  warrant.  Given,  &c.  September 
27,  1084.  "  Murray." 

Mr.  Laiflig  (vaL  4,  p.  d9,cditMm  of  18M) 
3Y 
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sewed  by  b»  majesties  adVocat  Against  Johir 


teiDth  of  NoYember  nixt,  under  th^  paine  of 
two  hundreth  merks  each  persone. 

*'  The  said  criminall  action  and  cause  being 
then  called,  the  Lords  for  severall  causes  moving 
them  continued  the  same  from  tyme  to  tvme, 
lill  the  twenty  eight  of  this  instant,  and  the 
same  beiuff  then  odled  and  both  parties  com- 
jpeirsnd,  The  querie  and  sokution^tbeityf  under- 
written was  produced  in  presenee  of  the  saids 
lords  whereof  the'tenor  folio  wes : 

<<  Edbburgb  S8  November  1684.    The  said 
day  anent  ane  querie  proposed  be  his  majesties 
advocat  to  the  lords  of  counctll  and  session,  be 
command  to  him  from  the  lords  of  the  secret 
eomitie.      It  being  treason  by  the  common 
law  and  ours  to  supplie  or  comfort  declared 
traitors,  and  it  being  treason  by  our  law  to  con- 
ceal treason,  queritur  whither  sir  John  Cochran 
having  asked  from  Porterfield  of  Duchatt  who 
was  not  related  to  the  late  earl  of  Argvle,  the 
•oume  of  fifly  pounds  sterling  for  the  said 
.  carle's  use  being  a  declared  and  notour  traitor, 
and  Ducball  not  having*  revealed  the  samen 
either  to  his  majestic  or  his  officers,  wherby 
the  prejudice  that  might  have  followed  tlier- 
upon  might  have  been  prevented.    Is  not  the 
fcrsaid  concealing  and  not  revealing  treason  ? 
Sk  SubscrUntur,        Geo.  I^Iackenzik. 
^  The  Lords  of  counsell  and  session  having 
considered  the^^t  species  proposed  in  the  for- 
■aid  querie,  it  is  their  judgment  that  the  con- 
cealing and  not  revealing  m  the  case  forsaid  b 
treason. (Sic  Subscrilntur,)  Perth  Chan- 
cellor, Da.  Falconer,  Ja.  Foulis,  J.  Lock- 
hart,  J>avid  Balfour,  James  Foulis,  J. 
-   Beton,  J.  Murray,  Roffer  Hog,  J.  Wau- 
.  chope,  H.  Bei-nie,  F.  Stewart,  L.  Lyon, 
Geo.  M*Kenzie,  Patrick  Ogilvy,  George 
Nicholson*." 

The  Lords  having  considered  the  lybell  per- 

0m  ■  I  ■  ,    I  ■       ■  I  ,  _ 

noticing  Hume's  representation  of  king  Charles 
the  second,  as  endeavouring  to  miticpate  or  per- 
suade his  ministers  to  remit  one  halfof  the. fines 
levied  in  the  persecution  in  Scotland,  in  the 
early  part  of  bis  reign,  under  the  ecclesiastical 
commissions,  observes,  "  Hie  fact  is,  tliat  thev 
were  levied  entire  for  the  king's  own  use,'' 
which  indeed  is  sufficiently  shewn  by  Wodrow, 
to  whom  Mr.  Laing  refers.  See  also  1  Fount. 
186. 

«  <  In  this  answer'  says  Wodrow,  vol.  3,  p. 
421, '  the  whole  of  the  lords  of  the  justiciary, 
almost,  three  or  four  at  least,  deliberately  give 
their  judgment  anent  the  chief  part  of  the  mat- 
ter, in  debate  in  Douchal's  process ;  and  it  may 
be  considered  how  far  in  equity  persons  who 
have  already  given  judgment,  can  give  it  over 
again.  It  is  certaiii  they  could  not  but  con- 
demn the  gentleman,  unless  they  should  con- 
demn what  they  themselves  had  signed  under 
their  hands.' 

*^  I  have  not  observed  the  debates  of  any  ad- 
vocates in  the  process,  for  indeed  it  was  fruit- 
less almost  to  reason  upon  a  matter  already 
,€caelttded  upon.  However,  I  shall  here  set 
t 


down  Douchal's  own  thoughts  of  his  case, 
which  he  drew  up  at  the  time,  and,  if  I  mistake 
not,  gave  into  the  court  and  resumed  it  before 
the. assize ;  and  it  is  as  follows : 

John  Porterfield  of  Douchal,'is  indicted  for 
reset  and  converse  with  his  own  brother  Wesi^ 
ander  Porterfield  of  Cluarreltoun,  whereas  the 
said  Alexanfler  being  forfeited  for  his  accessioa 
to  the  rebellion  1666,  and  his  estate  being  sold,, 
and  disposed  by  the  Exchequer,  the  said  Alex- 
ander aner  some  years  did  come  and  live  peace* 
ably  within  the  shire  of  Renfrew,  and,  lonebe- 
fore  the  time  libelled,  did  ^  publickly  to  Kirk 
and  market,  behaving  himself  as  one  of  his* 
majesty's  free  lieges,  by  conversing  with  his 
majesty's  subjects  of  all  ranks,  soch  as  Privy 
Counsellors,  the  sheriff  of  the  shire,  and  tit* 
officers  and  soldiers  of  his  majesty's  forces; » 
that  private  subjects  coiHd  not  but  eoncJude,  bt 
was  indemnified,  and  his  own  brother  was  not 
more  to  abstain  from  converse  with  him,  tha» 
those  al>ove- mentioned,  especiaUv  seetDe  fas 
did  compear  befbre  the  ordinary  CJourts  of  Ja- 
dicature,  particularly  the  sheriff  court  of  Ren- 
frew, sometimes  as  pursuer,  sometimes  as  de- 
fender in  sundry  actions;  yea,  did  actually 
compound  with  the  sheriff  of  the  shire,  for  afioc 
of  irregularities  in  not  keepin^^  hb  own  pariah 
church,  and  received  his  discharge  for  .tbs 
same,  Moreover,  he  did  oi'dinaruy  freqaeot 
bis  own  parish  church,  when  there  was  a  re- 
gular incumbent,  and  frequently  converBed 
with  the  said  minister ;  he  was  frequently  in- 
vited, and  present  at  most  part  of  the  bariall^ 
within  the  shire,  where  he  had  access  to  con- 
verse with  all  ranks,  and  repaired  to  markeli 
within  and  without  the  shire,  and  lastly,  did 
assist  and  help  to  settle  the  soldiers  in  tfacir 
quarters  and  localities,  and  did  enteHaio  tksm 
even  at  his  own  house. 

"  As  to  the  harbouring  of  Geoige  Hofan, 
the  plain  tiuth  is,  the  said  George  went  away 
without  arms,  and  returned  so  without  bein^ 
noticed  ;  but  so  soon  as  I  was  informed  tfaathii 
name  was  in  the  Porteous  Roll  of  the  court  at 
Glasgow  1679,  though  he  was  neither  cottar, 
tenant,  or  servant  to  me,  yet  I  caused  his  fa- 
ther put  him  off  my  ground.  Thereafter  fas 
comiM)unded,  first  with  Kennowar  the  donslsr 
for  his  moveables,  and  thereaiter  with  dis 
sheriff  depute  for  his  peaceable  hving,  at  wfaicfa 
time  he  took  the  bona  of  re^larity,  and  bad  a 
testificate  thereupon.  Notwithstanding  I  would 
not  entertain  him,  so  that  he  listed  nimself  s 
soldier  in  the  standing  forces.  All  which  is  of- 
fered to  be  proven. 

«'  As  to  tbe  last  point  of  thelibel,  the  tmtfa  if» 
sir  John  Cochran  did  make  a  very  overly  fw- 
perficial]  motion  to  me,  for  fifly  pounds  stenutf 
by  way  of  charity  to  the  earl  of  Argj'le,  which 
I  refused  ^  and  in  regard  the  motion  was  pro- 
posed so  trivially,  I  thought  it  not  worthy  ts 
be  communicate,  nor  could  I  prove  it,  bad  it 
been  denied,  neither  in  construction  oikwtU 
it  infer  the  things  libelled.'* 
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Bbrfferfield  ef  Dachall,  tb^y  find  the  samen 
releyant  as  it  is  lybelled  vis.  That  he  harbour- 
ed and  recept  upon  the  ground  of  his  lands, 
George  Holme,  a  declar^  fugitive  for  treason, 
and  conversed  with  and  recept  and  intercomon- 
«d  with  Alexander  Porterfield  bis  brother  a  for- 
laulted  traitor,  and  also  that  be  concealed  or 
not  revealed  the  treasonable  proposall  made  to 
liim  be  sir  John  Cochran,  for  supplieiog  the 
late  earl  or  Arvyle,  a  forfaulted  traitor  mention- 
ed in  his  indytment,  separatim,  to  inferr  tke 
«ryme  of  treason  and  paine  of  treason,  and  re- 
tnitts  the  samen  to  the  knowledge  of  aio  inquest. 

ASSISA. 

ISir  John  Dalmaboy  of  that  ilk. 

■James  Baird  of  Saucbtonball. 

ISkr  James  Fleeming  of  Ratbobyref. 

Henry  Trotter  of  Mortounball. 

Henry  Nisbet  of  Dean. 

James  Murray  of  Skirlin. 

Robert  Hepburn  of  Barefoord. 

Sir  George  Skein  of  Fintray. 

lientenant  Collonell  Rae. 

David  £die  of  Newwark* 

Alexander  Cruckshank,  merchant. 

James  Nicholson,  merchand. 

James  Boyd,  merchand. 

Henry  Elpbinj^un,  collector  at  Aber.    ' 

William  Menzies,  merchant  in  Edinburgh. 

The  Assyse  lawfully  sworn,  no  objection  in  the 
contrair.  His  Majesties  Advocat  for  Probation 
adduced  the  pannall's  own  judiciall  Confession, 
wherto  he  adhered  in  presence  of  the  justices 
and  assizers,  and  wherof  the  tenor  foliowes : 

«« Edinbtlrgh,  the  17th  day  of  Nov.  1684. 
The  which  &y  John  Porterneld  of  Duchall, 
confessed  and  acknowledged  in  presence  of  the 
saids  lords,  that  sir  John  Cochran  of  Ochiltrie, 
«omtyrae  in  the  session,  in  the  end  of  1682, 
or  beginning  of  1683,  having  mett  with  him  in 
the  bureh  of  Edinburgh,  the  said  sir  John 
proposed  to  him  to  e^ive  fifty  pound  sterline, 
for  the  reiieff  of  the  late  earle  of  Argrle,  and 
that  he  refused  to  do  the  same.  Confesses  he 
told  this  proposition  to  Cuninghame  of  Craig- 
ends,  and  that  Craigends  told  him  the  Jyke  pro- 
fiosall  had  been  made  to  hiin. 

Sic  Subicribitur^  J.  PoaTERFiEU). 

J.  Dbumhond.       Ja.  FeuLis." 

And  the  said  John  Porterfield  of  Duchall, 
bdng  of  new  again  interrogat  in  presence  of 
the  assyse  afler  they  were  sworn,  he  of  new 
again  acknowledged  and  confessed,  in  manner 
following,  viz.  lliat  be  had  conversed  with, 
harboured,  and  recept  Alexander  Porterfield  bis 
brother,  a  forfaulted  person,  and  also  that 
George  Holme  a  fugitive,  had  dwelt  and  re- 
sided on  his  ground,  and  that  sir  John  Cochran 
did  make  the  proposall  to  him  mentioned  in 
b^  dittay,  and  that  he  had  concealed  the  samen 
from,  and  not  revealed  it  to  his  miuesties  privy 
(xninciU  or  others  in  authoritie  under  the  nng; 
and  declared  he  subqiitted  himself  to  the  kinsps 
neicy,  and  intreatcd  the  loids-to  represjBnt  his 


conditWD  faTouraUie,  sinca  he  was  most  pe- 
nitent. 

Sic  8uh$erilnturf  J.  PoBTEKFisui. 

J.  DauisMOND      -  Ja.  Foulis. 

Foliowes  the  Verdict  of  the  Assyse. 
**  The  Assyse  having  chosen  sir  John  Dal« 
mahoy  their  chancellor,  all  in  one  voice,  finds 
the  pannall  John  Porterfield  of  Doucball  guilty, 
by  his  own  confession,  of  conversing  with,.  biM-- 
bpuring,  and  recepting  Alexander  Porterfield 
his  brother,  a  forfaulted  persone;  as  also  ia 
harbourwg  on  bis  ground,  Geor^  Holme  a 
declared  lugitive,  and  sicklyke  of  concealing 
the  proposal)  made  to  him  be  sir  John  Cochran 
mentioned  in  his  dittay  for  snpplieing  the  lata^ 
earle  of  Argy le  a  fbr&ulted  traitor. 

Sic  Subtcrikitur^  Jo,  Dalbiahoy." 

The  Lords  continue  the  pronuncing  of  sen- 
tence till  to  morrow,  being  the  39th  histant,  at 
twelve  o'clock  in  the  forenoon,  and  ordaioes  tha 
pannall  to  be  removed  back  to  prison. 

The  Lords  commissioners  of  justiciary  ther* 
for  having  considered  the  said  verdict  of  as- 
syse, they  be.the  month  of  James  Henrysona 
Dempster  of  Court  *  decerned  and  adjudged 
the  said  John  Porterfield  to  be  execute  to  the 
death,  demained  as  a  traitor,  and  to  underlye 
the  paines  of  treason  and  utter  punishment  ap- 
poynted  by  the  lawes  of  this  realme,  at  such  a 
tyme  and  place,  and  such  a  manner  as  the 
kingV  most  excellent  majesty  shall  appoynt, 
and  ordains  his  name,  fame,  memorie,  and  ho- 
nours to  be  extinct;^  his  blood  to  be  tainted,  and 
his  armes  to  be  riven  furth  and  delate  out  of 
the  books  of  armes,  sua  that  his  nosteritie  niay 
never  have  place,  nor  be  able  to  bruik  or  injoy 
any  honours,  offices,  titles  or  dignities  within 
tins  realme  in  tyme  coming ;  and  to  have  for- 
faulted, amitted,  and  tint  all  and  sundry  his 
lands,  heretages,  taks,  steddings,  ronmfes,  pos- 
sessions, goods  and  gear  whatsomever  pertain^ 
ing  to  him,  to  our  soveraigiie  lord*s  use,  to  re- 
maine  perpetualUe  with  his  highnes,  in  pro- 
pertie :  which  was  pronounced  our  doom. 

"  It  seems"  says  Wodrow,  "  his  sentence  of 
death  was  preconcerted  before  the  Justiciary 
sat,  for;  in  the  Council  Registers,  Novenrtber 
28, 1  find  as  follows :  The  Council  recommends 
to  the  Lords  of  Justiciary  to  leave  the  day  and 
place  of  Douchal's  execution  to  his  majesty."f . 

And  he  pcoceeds,  **  Doucbal  was  most  sedate 
and  patient  under  his  trial,  and  bore  all  with  a 
christian  spirit.  His  honour  as  a  gentleman, 
and  loyalty  as  a  subject,  stood  full  and  entire; 
his  conscience  did  not  reproach  him :  all  was 
peaceful  within,  and  God  smiled  upon  bhn. 
Thus  nothing  men  could  did  ruflle  him. 

When  he  was  to  receive  his  sentence  of  for- 
feiture and  death,  he  was  asked-  as  usual  in 

*  See  a  note  to  the  Case  of  Lord  Loudon  and 
others,  p.  1008  of  the  present  volume. 

t  See,  too,  i\i  2  Wodrow  142,  the  cruel  order 
concerning  the  execution  of  Hackstoun  of  Ra- 
tbillet,  which  the  council  made  before  hit  trial. 
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•ome  cases,  what  he  bad  to  say  wby  it  shoiddi  dreaa  to  the  duke  of  daBeDabarry'.— See  1L 
not  be  prononnoed.    His  return  was.  My  lords,    Wodrow,  430, 4^,  478. 

him  to  be  a  better  CbristiaD  and  subject  than  ^^' 

auch  who  persecuted  him. 

His  sentence  drew  compaision  and  tears  from 
many  of  the  onlookers,  to  see  so  good,  old, 
and, innocent  a  gentleman  exposed  to  such 
hardships  for  iraiEiginary  crimes ;  yea,  the  hard 
measure  he  met  with  was  regreUed  by  some 
persons  in  the  government  after  it  was  over ; 
and  I  am  well  assured,  that  even  sir  George 
Mackenzie  uKed  to  cast  the  Uame  of  this  pro- 
cedure off  himself^  and  term  Douchal  *  My 
<  lord  Melford's  martyr.' 

And  such  was  the  equity  of  those  times,  tliat 
the  rery  person  who  was  his  judge,  had  got  a 
^renous  promise  of  his  estate,  which  was  in  due 
lime  made  good ;  and  July  1686,  by  the  king*8 
gift  the  earlof  Melford  was  made  donator  to  his 
personal  and  heretable  estate,'  so  that  he  had 
morereason  than  eveiy  body  to  find  him  guilty. 

1685,  March  23d.  John  Porterfield,  late  of 
Douchal,  and  Alexander  Porterfield  hia  son, 
topplicate  the  council  for  liberty.  The  first 
is  refused,  because  under  a  sentence  of  for- 
feiture. His  son  is  let  out,  on  bond  for  the 
•am  in  which  he  is  fined.  July  23d.  Douchal 
ia  albwed  the  liberty  of  the  town  of  Edinburgh 
upon  his  petition,  but  confined  thereunto.  And 
September  3d,  the  council  transmit  the  fol- 
lowing petition  firom  him  to  the  secretaries; 
*  That  whereas  the  petitioner  being  desired  by 
•nr  John  Cochran  to  give  some  charity  to  the 
lord  Argyle,  did  heartily  refuse  the  same,  and 
baving  concealed  the  design  of  the  said  sir 
John,  and  not  timeously  ri^ealed  the  same, 
which  he  did  out  of  ignorance,  and  not  out  of 
any  evil  design,  but  did  fireely  confess  the 
0ame,whi|Dh  otherwise  could  not.be  proven 
af  aiiist  bim,  wherefore  your  petitioner  is  for- 
fnted,  and  hath  a  long  time  been  prisoner ;  and 
■eeing^  hia  life  is  near  at  an  end,  I  being  of  the 
age  ot  seventy  two  years,  and  under  many  in- 
firmities contracted  in  the  said  prison,  it  is 
therefore  humbly  desired  that  your  lordships 
would  recoinmend  your  petitioner  to  his  most 
aacred  majesty,  for  a  remission  to  be  passed 
gratis,  containing  Rehabilitatian,  &c.  And  it 
n  hoped  his  sacred  majesty  will  he  so  gracious 
j^consideriog  that  the  petitioner's  crime  was  not , 
intentional,  but  in  a  manner  ignorantly)  out  of 
.  that  gracious  benignity  and  goodness  which 
princes  have  been  in  use  alwaysto  bestow  upon 
the  worst  of  their  subjects,  being  (lenitent,  and 
albw  your  petitioner  a  competency  to  live, 
upon,  out  or  his  o^n  estate,  and  take  some* 
seen  course  vrith  his  debt,  jivhich  is  very  grjev- 
ous  to  his  spirit,  and  irour  petitioner  sbalT  ever 
pniy:  John  Porterfield.'  And  I  find,  says 
nodrow,  Septem^r  16th,  an  address  to  the. 
council  from  Alexander  PorterfteM  his  son, 
ahewing  ttial  be  hath  nothing  to  pay  hit  fine 
with,  seeing  his  father  is  forfeitea,  and  begs 
his  fine  may  be  remitted,  considering  his  long 
t»..».:^»...^^     i|.|j^  council  transout  4u«  a£ 


<'  November  S7,  and  38, 1684. 
of  Duchole  was  thir  days  pannelled  before 
secretary  Lundy,  and  the  justice  clerk,  as  com- 
missioned by  the  king  to  hold  the  circuit  for 
Clydesdale,  and  their  bower  was  to  expire  on 
the  1st  of  December,  for  these  crimes  of  tiea*  . 
son ;  Imo.  That  he  had  harboured  and  reset 
one  Holmes  his  officer,  after  he  had  come  hick 
from  Bothwel-bridge ;  and  also  bad  oft  har- 
boured'and  entertained Porterfield  his 

brother,  who  was  excepted  out  of  the  act  iif 
indemnity  for  being  at  Pentland- bills.  Sdo, 
That  sir  John  Cochran  had  come  to  him,  and 
desired  that  he  might  lend  1,000  merks  to  a 
poor  distressed  fVieod,  and  be  askinfif  if  he 
meanedmylord  Argyle,  he  did  not  deny  it; 
and  though  he  had  refused  to  contribute  aay 
thing  towards  his  assistance,  yet  he  treasonably 
oon^aled  that  design  of  raismg  moneyto  my- 
lord  Argyle,  then  a  declared  traitor.— Thooga 
heconfessed  the  matter  of  fact,  except  resett- 
ing the  officer,  yet  he  alledg:ed  that  the  resett- 
ing his  brother  could  not  import  any  thiag 
a^dnst  him  ;  seeing  resetting^  in  law  must  ba 
a  concealing,  abstracting,  or  hinderinjp^  a  rebel 
from  being  broufi^ht  to  justice  or  pumsbment ; 
whereaa  bu  brother  these  eighteen  years  has 
conversed  openly  at  iurk  and  market  with 
all  ranks  of  persons,  even  vrith  the  officers 
of  the  king's  army,  unquestioned  by  any,  and 
went  to  London  and  compooed  the  gift  of  his 
own  forfeiture,  and  took  it  in  another  perean's 
name  (because  be  himself  refused  the  declara- 
tion) but  to  bis  own  behoof;  so  that  Docbole 
was  in  bona  fide  to  converse  with  him ;  and  it 
was  nothing  but  parsimony  in  not  bestowing 
the  expence  that  kept  him  firoro  a  remission ;  aad 
this  not  being  adverted  to,  he  has  infected  all 
the  gentry  in  the  west  by  conversing  widi 
them.  As  to  the  second,  answered.  That  be 
knew  not  certainly  if  air  John  Cochrane  meaoed 
my  lord  Argyle,  when  he  craved  the  sobsist- 
ance  and  contribution.  2do»  There  ^'f'o^^ 
present  who  heard  sir  John  seek  it  bat  himself; 
so  if  he  had  revealed  it,  he  could  not  have 
proven  the  same;  and  thua  by  the 49th  act 
pari.  158t,  succumbing  in  proving  aaother 
guilty  of  treason  he  became  guil^  of  the  saine 
treason  himself.-^Yet  regeoft  Morton  was  eie- 
cute  for  concealing,  thoiigh.  he  eoold  ■<>t  have 
proven  it.  See  air  George  M*Keaz.  Crimioaa, 
page  48.  who  thinks  this  eonceaHag  to  be  as 
treason.  It  was  great  simplicity  in  DucWf 
to  confess ;  for  they  having  no  vray  of  pro^iog 
,if  they  had  referred  it  to  his  oa(m,  it  wonW 
have  restricted  the  hazard  to  an  arbitiary  paia. 
But  the  reset  would  have  fiiprfe'ited  kiai»  udM 
he  had  purared  and  restricted  ity.by  taking  «»• 
test ;  which  he  would  not  do.  3tio,  'He  is- 
ledged  what  was  giren  to  strepgtIieB  a  rM 
to  rise  in  arms  were  certMoly  treiflni ;  iw 
here  it  waa  only  efaarity  lowm 
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him ;  and  which  is  BMMre,  be  abBoluldy  denied 
to  give  any  contribution  ai  all.  The  privy 
coondi  fioaiog  Duchale's  qualified  confession 
verrnaiTOWy  they  proposed  the  query  to  the 
loids  of  seeaion,  as  the  king's  great  council 
in  law,  and  who  by  his  letter  were  appointed 
to  gire  the  secret  committee  advice  in  dubious 
caeca ;  and  they,  by  their  resolution  under 
their  hand,  found  that  the  very  conciealing  the 
eeeiong  of  money  towards  the  support  of  a 
dechdred  traitor  was  treason.  Tet  this  was 
thought  very  remote  ;  for  Imo,  There  is  the 
rebelbimoeurwho  stands  guilty  (^  the  treason. 
9do,  There  is  the  interpMod  person  who  de- 
mands the  coutributioo- money  for  the  traitiMr's 
noe ;  and  this  is  also  treason  in  him.  Stio, 
There  is  he  who  gires  it.  But  the  naked  con- 
cealer who  refused  to  give  it,  he  is  only  in  the 
ibarth  desree :  so  to  reason  at  this,  rate,  to 
conceal  theft  committed  by  another  landed 
man  shall  be  treason  in  the  not  pevealer :  only 
the  difference  is,  aiding  a  rebd  with  money,  is 
treason  jl>y  the  common  law ;  but  theft  m  a 
landed  man  is  only  treason  by  a  special  statute 
with  us,  and  wjictumejurii  not  to  be  extended 
uhra  iuum  ca$um  ;  or  rather  this  example,  if 
I  know  that  another  man  harbours  ard)el  on 
Ms  mond,  I  am  as  guilty  as  the  resetter,  if  I 
don^  reveal  him.  However,  on  this  sub- 
cerihed  oj^inion  of  the  session,  the  commis- 
iimien  of  justiciary  foond  the  cRttay  relevant ; 
aad  the  assize  toimdit  proven.  So  he  was 
Iband  gniity  of  treason.  But  the  time  and 
place  OT  his  execution  was  referred  to  the  king, 
that  he  might  apply  for  a  remission  ;  for  it  ap- 
peared that  they  only  aimed  at  his  estate, 
which  will  be  1S,000  merks  per  annum^^AU 


this  prboedare,  to  prevent  qnarreHing,  is  ra^ 
tified  by  the  7th  act  of  pad.  1685.** 

The  act  of  parliament  is  as  follows : 

^Act  anent  Forterfield,  ofDuchall^  and  eon- 
« eealing  of  Supply  given  to  Rebels.  May 
•6,1685.  •  ^ 

*  Oar  sovereign  lord,  and  estate  of  parlia« 
■ment,  do  ratine, .  approve,  and  confirm  the 

*  sentence  of  forfalture  pronounced  by  the  com- 

*  missioners  of  justiciary  against  John  PorteTi^ 

*  field,  sometime  of  Dochall,  and  the  interb- 

*  cutors,  and  whole  procedoreof  the  saidsoom* 

*  missionen  in  that  process.  And  declares,  that 
'  the  same  was  conform  to  the  laws  of  this  king- 

*  dom.    And  in  general,  statutes  and  declares, 

*  that  the  concealing  and  not  revealing  of  sup«. 

*  plys  given  to,  or  demanded  for  traitors  for- 

*  faulted  for  treason  against  the  kipg's  person  or  ' 

*  govemmem,  is  treason,  and  to  Ibe  judged  ac« 
'  oordingly.' 

Wodrow,  after  observing  upon  «« two  other 
most  miquous  acts,"  says  of  this  /<  their  third 
act  this  day  runs  yet  deeper,  anil  was  framed 
not  only  to  look  back  to  iiv'^t  was  past,  but  to 
catuh  a  great  many  gentlemen  and  otl^  ami 
to  brinff  them  to  ruin  in  their  bodies  and  estates. 
Tlie  ill^fal  and  harsh  sent«nce  passed  by  the 
Jiisticiarv,  at  the  direction  of  the  Coundl, 
against  tbat  excellent  gentleman  and  christian 
John  Porterfield,  of  Douchal,  made  a  terrible^ 
noise,  and  waa  plainly  enough  perceived  t» 
have  been  in  order  to  gratif^p  a  particular  ma- 
nager with  his  estate.  It  was  necessary  then 
or  poii  facto^  to  confirm  this  sentence  by  % 
posterior  law.*' 


321.  Case  of  Walter  Earl  of  Tarras^  for  Treason,  and  recepting 
of  Traitors :  36  Charles  II,  a,  d.  1685.  [Now  first  printed 
from  the  Records  of  Justiciary  in  Edinburgh-] 

CoftU  JuvTiciAUA,  S.  D.  N.  Regis  tenta  in 
Pretorio  borgi  de  ]Sdinbargh,  Qninto  die 
mensiB,  Janaarii«  millesimo  sexcentesimo 


nmo  qninto,  per  Nobikm  etPoten- 
milem,  Geor^um  Comitem  de 
Linlithgow,  JofticiaiCiura  Generalem  eX 
HoHorabilea  virus  Dominos  Jacobnm 
Foulis  de  CoUingtonn,  Jastidarie  Cleri- 
eam,  Johannen  Lodchart  de  CastlehiK, 
Davidemr  BaHbur  de  Forret,  Rogenim 
Hog  de  Harcarss,  Alejcandrum  Seton  de 
Pitmedden,  et  P^trioium  Lyon  de  Carss. 
Coroniasiooarios  JusticiarisB  dieti  B.  D.  N. 
Regia. 

Coria  legitime  affirmati. 
.Jfjilrafi, 
WaUer  earle  of  TmrM^  prisoner. 

InDYTED  aod  acea0ed,»that  wher  notwith- 

•  This  earl  of  Tarraa  had  nairied  the 
daebesa  of  Monmooth'a  eide^tiater.  Of  hit 
IwlnuiMDtafity  to*  the  tatrac^on  of  JMBie, 


standmg  by  common  law  of  this  and  all  weR 
ffOTem«i  nations,  the  conspiring  to  orertnm 
the  gejemment  of  the  nation,  or  to  assist  soch 
as  designe  to  inrade  the  same,  or  the  conceal* 
ing,  and  not  revealing  of  any  treMonable  disi 
course  tending  thereto,  does  iilierr  the  painr 
and  punishment  of  treason,  and  by  the  third 
act  of  the  first  parliament  of  king  James  tb« 
fir^  and  thretty  seventh  act  of  his  second  par-- 
liament,*  and  by  the  nynth  act,  twelth  parUa* 
meni  of  king  James  the  second  and  ane  hnn- 
dretb  and  Ibrty  fourth  act,  twelth  parliament 
of  king  James  the  aezt,t  It  isstafuie  and  or- 
dained that  no  man  openly  nor  notourKe  rebeil 
against  the  king'a  persone  or  anthorily,  or 


the  uncle  of  Tarras's  seeond  wile,  an  aoconnt 
iHPpeaia  in  the  Trial  of  BailUe  of  Jeinrkwoo^. 
p.  647,  of  this  volume^  .      , 

*  See  these  two  Acts  in  the  Case  of  Lord* 
Loudoun  and  othenf,  p.  989,  of  this  vof. 

JSee  aa  tv  this,  the  Case  of  lord  Loadoim 
others,  p.  992,  of  tliisTol. 
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nmke  warr  a^^ainst  the  king's  lieges,  and  that 
%vlier  an^r  trartors  or  rebels  repairs  in  any  part 
«f  this  kingdom,  none  of  his  majesties  Hedges 
shall  presume  to  recept,  supplie,  or  intercomune 
with  thero,  or  give  them  any  meat,  drink,  hous, 
harbour,  or  any  ^relieff,  or  comfort,  under  the 
same  pain,  for  whilk  they  are  furefaulted  and 
pat  to  the  horn,  and  that  immediately  npon 
knowledge  of  their  repairing  in  the  bounds,  all 
liis  majesties  obedient  subjects  doe  their  exact 
diligence  to  the  uttmost  of  their  power,  in 
searching,  seeking,  taking,  and  apprehending 
the  saids  rebells  and  traitors,  anu  presenting 
them  to  justice,  or  in  following  of  them  till  they 
be  taken,  and  expell^  and  put  out  of  the  shy  re, 
and  that  immediately  they  make  intimation  to 
the  magistrates  and  persons  of  power  and  autho- 
vlty  in  ttke  nixt  shyre,  who  shall  be  holden  to  doe 
thelyke  diligence  without  delay,  and  sua  from 
shyre  to  shyre,  till  they  be  apprehended,  and 
brought  to  justice,  or  spelled  and  put  out  of 
this  reakne ;  and  fiirder,  when  ewer  any  manner 
of  trators  and  rebells  liappens  to  repair  in  the 
eountrey,  all  his  majesties  Hedges  koowiae 
.  them,  or  amongst  whom  they  resort,  shall  with 
all  (KKsible  sp€«d  csrtifie  his  majesty,  or  soma 
of  bis  majesties  privie  coundll,  or  some  of  the 
chief  personsof  authority,  or. ci^it,  dwelling 
inthin  the  same  shyre,  that  such  persons  (if 
they  be  known)  are  within  the  same,  |uid  if 
they  be  unknown,  showing  their  tockens  under 
the  paines  that  the  rebells  and  traitors  ought  to 
lia?e  sustained  in  their  bodies  or  goods,  them- 
selves, in  case  they  had  bein  apprehended,  pre- 
sented and  convict  be  justice.  And  be  the  four- 
teinth  act,  sixt  parliament,  king  James  tlie  se- 
cond,* it  is  declared  that  all  who  shall  reoept 
such  as  are  justified  by  crymes,  if  the  crime 
'  be  nottomr,  and  the  tresspasser  convict  or  de- 
clared guilty,  are  ordaineato  be  puius|hed  as  the 
principall  tresspasser,  and  by  the  iiyntie  se- 
venth act,  seventh  parliament,  king  James  the 
f^fth,  all  sherifTs,  baiJzies,  and  others,  are  or<* 
dained  to  doe  diligence  to  apprehend  all  rebelb 
who  are  at  the  horn,  for  <»pitall  ciyoies,  and 
that  no  man  Willfully  or  wilhngly  recep^sup- 
plie,  mantaiiie,  defend,  or  doe  favour  to  any  of 
^ '  liis  majesties  rebells,  and  being  at  the  tiome 
^ithin  their  houses,  bounds,  lands,  and  bailziea- 
xies,  under  the  paine  of  death,  and  confiscation 
irf"  moveables.  And  by  the  fyfth  act  firat  ses- 
sion of  his  majesties  first  parliament,  it  is  de- 
clared, that  it  shall  be  high  treason  for  the  sub- 
jects of  this  realme,  or  any  number  of  them,  less 
or  more,  upon  any  ground  or  pretext  whatsom- 
ever  to  rise  or  contmuc  in  armesyto  make  peace  or 
warr  without  his  majesties  speciall  authority  and 
approbation  first  interponed  thereto.  And  be  the 
mt  act  eightdnth- parliament,  king  James  the 
axt,  the  estates  or  parliament  faithfully  pro- 
mise perpetually  to  obey,  mantaine  and  de- 
fend ttie  prerogative  royal  of  his  sacred  majesty 
his  airs  and  successors,  and  priviledgesf  of  his 
liighoes  crown  with  theur  lives,  lands  and  goods. 


*  As  to  this,  see  the  Case  of  lord  Loudoun 
aad  others^  as  before  leferred  to. 


l6%5.^qase  o/tAe  EarlofTmrm,  [lOiR 

And  be  the  second  act,  scond  session  of  his 
majesties  first  parliament,  it  is  statute  and 
ordained  that  if^  any  person  or  persons  sbtll, 
herefter,  plot,  contrive,  or  intend  death,  or 
destruction  to  his  mnesty ,  or  any  bodily  hanne 
tendingto  death  of  (festruction,  or  any  restraiat 
upon  his  To^all  person,  or  to  deprive  depose  or 
8usp«id  him  from  the  style  honour  or  the 
kingliename  of  the  imperial  crown  of  this 
realm,  or  anv  others  bis  majesties  domiaioQi, 
or  tosuspena  his  majestie  from  the  exercise  of 
his  royaU  government,  or  to  levie  warr  or  take 
up  armes  -against  his  majestie  or  any  conmis- 
sionat  by  him,  or  shall  intyse  any  strangers  to 
invade  any  of  his  majesties  dominions,  and  shall 
by  wryting,  printing,  and  other  malicious  and 
advysed,  spcnkin^,  express  and  declare  such 
their  treasonable  intentions,  efter  such  peraoo 
or  persofis  being  upon  sufficient  probation  le- 
galiie  convict  therof,  shall  be  deemed,  de- 
clared andadjudjifed  traitors,  and  shall  soffer 
forefaulture  ot  life,  honours,  lands  and  goodi, 
as  in  the  ^sases  of  treason.  Lyk  as,  by  the  se- 
cond act  of  his  majesties  third  parliament, 
It  is  declared  high  treason  in  any  of  the  sab- 
jects  of  this  realm  by  wryting  speaking  or  aay 
other  manner  of  way  to  endeavour  the  extir- 
patk>n,  suspension  or  divertionof  therighttf 
succession  to  the  imperiall  crown  of  this  realise, 
or  the  debarring  the  nixt  lawifiill  successor  txsm 
the  immediat  actuall,. full  and  free  administia- 
tion  of  the  government  conform  to  the  tawes  ef 
this  realm,  and  that  all  such  attempti  aod 
designs  shall  inferr  against  them  the  pain  of 
treason.  Notwithstanding  whereof  therbeiii|[ 
a  treasonable  design  in  England,  for  riseioff  ia 
arms  against  the  King  our  soveraigne  (whom 
God  preserve)  and  for  killing  or  at  least  seiziiy 
on  his  sacred  person,  and  the  person  ofhii 
royall  highness,  and  for  forcing  his  msjestieto 
condescend  to  such  proposalls  as  they  the  M 
damnable  conspirators  should  make,  ther  was 
a  Juncto  lykewayes  of  the  Scottish  nation 
called  up  by  them,  and  who  did  meet  and  as- 
semble tnemselyes  together  at  London,  in  tbs 
moneths  of  February,  March,  April  or  May 
1683  years,  at  which  meeting  were  present, 
The  lord  MelvilU  Mr.  Robert  BaUlie  of  Jervis- 
wood,  sir  Hugh  Campbell  of  Cessnock,  aod  or 
George  Campbell  his  son^  Mon^merie  of 
Langshaw,  sir  John  Cochran,  Mr.  Robert 
Martine,  Mr.  William  Veitch,  ane  outlawed 
preacher,  and  declared  and  forfault  traitor  and 
others.  Wher  efierthey  bad  most  treasonably 
and  seditiously  misrepresented  his  oiajesdes 
government,  especially  in  Scotland,  and  the 
administration  of  his  royal  highness  his  ma- 
jesties commissioner,  and  his  judicators  fiiere, 
therby  to  excite  one  another  to  the  designed 
conspiracy  and  rising  intended  against  hiiD* 
and  to  serve  as  a  pretext  and  blind  to  excoie 
-their  wicked  and  treasonable  design  of  joymng 
with  the  conspuators  in  England,  they  did  send 
master  Robert  Martine  with  a  commission  into 
Scotland,  and  he  carryed  letters,  particulai^ 
a  letter  from  the  said  Jerviswoodto  the  wd 
Walter  carieof  Tarras,  and  the  said  Mr.  Bo- 
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b^t  having  arry v^  here  in  Scotland,  in  the 
moneth  «f  May,  1683  years,  he  did  address 
himself  to  the4aird  of  Torwoodlie,  and  they 
sent  for  the  laird  of  Polwart,  Philiphan^b,  and 
the  said  Walter  earle  of  Tarras,  and  before 
Pohvort  carae  the  said  Mr.  Robert  Martyhe, 
and  the  said  Walter  earle  of  Tarras,  or  at  least 
the  said  Walter  earle  of  Tarras  anii  the  said 
Philiphangb  did  talk  of  a  rising  in  armes  upon 
a  supposition,  if  the  countrey  party  in  Eng- 
land, should  liave  thou^^hts  of  going  to  arms, 
and  if  it  were  not  fit  in  that  case  to  seize  upon 
the  officers  of  state,  and  other  officers  here, 
and  to  surprize  Berwick,  and  his  majesties 
garrisons  of  Sterling  and  others,  and  his  troops 
'  of  horse,  and  dragoons  within  this  kingdom, 
after  which  the  said  Walter  earle  of  Tarras 
went  to  Gallowsbfills,  wher^e  did  meet  with 
the  lairds  of  Gallowsh^ills  and  Polwart,  and 
after  the  said  pannall  had  tryed  if  the  laird  of 
Gallowsheills-  would  be  secret,  he  did  at  la9t 
formally  talk  of  rysing  in  arms,  and  of  con- 
curring with  the  late  earle  of  Argile  a  declared 
traitor,  who  should  land  in  the  West,  and  of 
bringing  the  king  by  petitions  or  6v  force  to 
abandon  his  royall  brotner,  and  of  delyrering 
him  up  to  a  l^al  tryall  as  a  sure  remedy  for 
settling  all  disorders,  and  repairing  all  dis- 
orders, and  repairing  all  grievances  both  in 
England  and  here,  and  as  a  certane  stepp  for 
vechidiBg  him  from  the  succession  to  the  im- 
perial crown,  of  this  his  majesties  auncient 
Icingdom.  And  if  this  was-  not  done  in  the 
king's  ownlyfetyme  the  opportunity  would  be 
lost,  and  that  these  overtures  were  concerted 
betwixt  the  pannal's  friends  at  London,^and  the 
countrey  partie  (for  so  he  called  the  saids  con- 
spiratoite)  and  then  it  was  positivdie  Ulked  off, 
by  ane  or  other  of  them  that  upon  the  certane 
newes  of  England's  being  in  the  fields,  those  of 
the  southern  shyres  should  presently  rise  and 
get  also  as  many  ^s  they  could  who  should  be 
able  to  deal  with  stragglera,  and  that  officers 
ahoold  be  trysted  to  command.  And  that  then 
the  late^  earle  of  Argile  was  to  come,  fVom 
beyond  sea,  and  sir  John  Cochran  from  Eng- 
land to  the  west  country,  and  ther  was  a  sign 
and  a  word  appoynted  for  thes  they  call  honest 
men  to  know  ane  another  by.  And  thAt  upon 
the  news  the  sidd  panual  and  they  were  to 
have  from  England,  they  were  to  meet  upon 
middsummer  tberafler.  'Which  overtures  or 
ane  or  other  of  them,  the  said  Walter  earle  of 
Tarras  himself  made  or  heard  and  concealed 
the  same  or  at  least  he  did  talk  what  was  to  be 
done,  if  England  should  rise,  and  did  treat  of 

Othem  or  the  late  earle  of  Argile  a  de- 
traitor,  some  assistance  here ;  orthe  said 
pannall  being  present  wher  these  or  some 
much  overtures  as  thes  wer  treated  he  did  con- 
ceal and  not  reveal  the  samen.  Through  the 
committing  of  the  which  crymes  above  written, 
or  either  of  them,  he  was  guilty  of.  the  com- 
mitting Hiffh  Treason,  and  is  actor,  art  and 
'part  thereof;  which  being  found  be  ane  as- 
ayae  he  ooght  to  be  punished  with  forfaul- 
tiira  of  life,  lands,  and'  goods,  to  the  terror 


and  example  of  others  to  committ  the  like  her* 
efter. 

Persewer^ — Sir  George  M'Keuzie  of  Rose* 
haugh,  his  Majesties  Advocal. 

Ilis^Majesties  Advocat  produced  a  Warrand 
of  Privy  Council,  for  persewiug  and  insisting 
against  the  said  earie,  whereof  the  tenour  foU 
lowes : 

«*  Edinbuigh  the  day  of  November  1684^ 
the  Lords  of  his  Majesties  Privy  Councill  ' 
doe  heirby  give  order  and  warrand,  to  bia 
Majesties!  Advocat  to  persew  a  proces  of  trea* 
son  before  the  Lords  Commissioners  of  Justi- 
ciary, against  Walter  eaile'of  Tarras  for  the 
crymes  of  treason  and  rebellion,  and  others 
whereupon  his  Miyesties  Advocat  shall  indyl 
him.    Extract  by  me, 

Sic  SubtcribUur,      Wiluam  Patbrson.'* 

The  earle  of  Tarras  produced  a  Petition 
under  his  hand  direct  to  the  king's  most  saaed 
Majesty,  whereof  the  tenor  foUowes : 

''To his  most  sacred  Majestic,' the  humbla 
Submission  and  Petition  of  Walter  earie  of 
Tarras,  humbly  sheweth,  That  hi^  Majesties 
petitioner  having  received  ane  indytment  of 
High  Treason,  at  the  instance  of  his  Maiestiea 
AdvoGat,*for  the  crymes  of  treason  tbeiein 
mentioned,  &nd  the  petitioner  being  condou*  ' 
to  himself  of  his  hay  nous  guilt  therein,  he  ig 
resolved  in  place  of  all  other  defences  to  through 
himself  at  his  Majesties  feet,  and  siibmitt  to 
his  Majesties  mercy,  his  only  hopes  and  trust 
beinff  m  his  sacFed  Majesties  clemency  and 
goodness,  that  his  Majestie  would  be  graciously 
pleased  to  pardon  the  petitioner's  crymes  and 
by  the  sparmg  of  his  life,  giving  him  opportunity 
for  the  tyme  to  come  in  some  measure  to  ex- 
piat  his  former  cryms  and  offences  by  his 
dutifuU  and  loyalldeportment  to  his  Majestj 
and  his  successors,  which  by  the  grace  of  AJ- 
migh^  God,  the  petitioner  will  for  ever  her- 
efiter  inviolablie  preserve.  So  he  doth  mo6| 
humblie  acknowledge  his  guilt  confbrme  to  his 
Confession  given  under  his  hand  to  the  I/>rds 
of  the  Secret  Committee  the  day  of  November 
last,  to  which  he  does  adhere,  and  holds  the 
same  as  here  repeated,  and  freely  confuses 
that  by  his  crymes  therein  specified,  his  life 
and  fortune  are  justlie  at  his  sacred  Majesties 
mercy,  and  seeing  now  his  Majesties  petitioner 
has  a  deep  sense  of  the  haynousness  of  his 
guilt,  and  a  just  abhorrence  of  all  such  treason- 
able principles  and  practices,  into  which  he  haf 
been  formerly  grossly  mislead  to  his  great  re- 
grate. — ^Therfore,  humbly  craving  his  sacred 
Majestie  to  take  the  petitioner's  case  to  his 
commiseration  and  according  to  his  Majestiei 
inherent  and  usuall  goodness  and  clemency^ 
to  his  pemtent  sul^ects,  be  graciously  pleased 
to  grant  mercy  and  pardon  to  the  petitioner, 
and  be  does  faithfully  promise  as  srObristian, 
and  a  |^tleman,  that  he  shall  ever  be  a  loyall 
and  faithf'oll  subject  to  his  sacred  Majestie  and 
his  r^all  successors. 

mc  SubKtikUnr,  Taerm," 
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~  The  Lords  hayfiig  conndered  the  Indytmenl 
pertewed  be  his  Majesties  Advocat,  a^itist  the 
earl  of  Tarras,  they  find  the  same  rdevant  as 
it  is  lybeHed  to  infcrr  the  cryme  of.  treason,* 
and  remitts  the  same  to  the  knowledge  of  the 
aiqueist 


AssisA.f 

The  Earie  of  Straihmoir. 

The  Earle  of  Lauderdale. 

The  Earle  of  Panmnu'. 

The  Earle  of  Belcarras. 

The  Lord  Sinclair. 

The  Lord  Bamny. 

The  Lord  Rolto. 

The  Mr.  of  BalmirriBOch. 

Sir  William  Dooglas,  of  Carers. 

Sir  Wilham  Dranmiond,  of  Halthomdeii. 
.  Soottof  Scotstarbal. 

Sir  James  Richardson,  of  Smeitoun. 

Sir  Aiezander  Torbes,  of  Tolquhon. 

Sirftsbert  Baird,  of  SanghtonhalL 

Mr.  John  Bayne,  of  Delney. 

The  Assyse  lawfully  swone,  no  oljectioD  of 
the  law  in  the  contrair. 


*  CoDoeroiMr .  Interlocnlor  of  RefeTancy, 
me  p.l061,of  Aia  rolome. 

f  We  in  some  measure  pay  regafd  to  the 
maxim  of  trying  a  man  by  bis  peers,  or  per- 
sons of  a  degree  not  inferior  to  his  own.  In 
this  Tiew,  our  practice  seems  once  to  ha^e  re- 
quired, that  the  assize  ibr  the  trial  of  a  landed 
man  should  alT  be  men  of  that  condition ;  aod 
if  he  were  a  baron,  or  immediate  rassal  of  the 
«rown,  that  at  least  half  of  the  assise  should 
be  barons  also.  To  wliich  effect  jnd^pient 
was  given  after  full  debate^  in  the  tnal  of 
Douglas  of  Spott,  for  the  murder  of  Home  of 
Eccles,  May  9th,  1667.  '*  The  Justice  findis 
the  objectioun  against  the  present  assyze  rele- 
vant, and  ordeins  the  persewars  to  summond 
ane  new  assysse  to  the  fourth  day  of  June  next 
to  come,  to  which  day  they  contmue  the  tryall 
«f  this  actioune ;  the  most  part  of  which  as- 
syse to  be  of  the  laird  of  Spott  his  owne 
qualitie,  rizt.  Baroons  holding  of  the  King, 
and  the  rest  landit  gentlemen,  holding  either 
of  the  King,  or  of  ane  nther  superior  be 
cbartir."  In  later  times,  without  rdinouishtDg 
the  principle,  our  Judges  hare  thus  tar  con- 
reniently  raiodified  the  rule  for  such  eases, 
that  a  majority  only  of  the  assise  are  landed 
men,  and  these,  indifierently,  Tsssals  holding 
ef  the  crown,  or  of  a  subject. 

^  «*  Aocordinff  to  certain  old,  hat  net  rery 
6oncl«si?e  authorities,  (Statuit  Dominns  Rex, 
jinod  nullns  debet  recipere  judichmi,  neque 
jadicari,  a  minori  person^  quam  a  suo  pan ; 
pdlioet.  Comes  per  Comites,  Baroper  Barones, 
Vacassor  per  vacassores,  et  Burgensis  per 
Burgenses.  Quoniam  Attachiamenta,  c.  67 ; 
siso,  Skene  on  Crimes,  c.  4.  sect  3.)  the  same 
at^xim  was  to  be  applied  to  the  case  of  noble* 
men  also,  who  were  to  be  tried  therefore  by  an 
I  mmMng  <kf  persQPS  of  thdf  own  high 


His  Maitsiies  Advoeat  for  Probation  addoees 
the  nannall's  judicial  Confession  in  presence  of 
the  Justices  and  Assizers,  wherof  the  tenor  fol* 

lowes:  ' 


Walter  earl  of  Tarrat^  af^r  reading  of  his 
indytment  in  presence  of  the  Justices  and  As- 
sizers, confesses  that  about  the  tyme  sir  John 
Cochran  and  commissar  Monro  gott  their  com- 
mission for  the  Cajrolina  business  from  Londoo^ 
Mr.  Robert  Baillie,  of  Jerriswood,  desired  t^ 
pannall  to  speak  to  ODmmissar  Monro,  to  ti^  if 
be  could  get  him  added  to  that  oommiasHNiy 
and  that  Jer?iswood  told  the  pannall  that  he 
was  to  goe  to  London,  bowerer  upon  his  own 
expences,  and  that  his  and  their  going  about 
the  Carolina  business  was  but  a  pretence,  and 
a  blind ;  but  that  the  true  designe  was  lo  press 
forward  the  peo{4e  of  England,  (wha  would 
doe  nothing  but  talk)  to  goe  more  efieetnalli* 
about  the  business  and  doe  somthing.  Con* 
feassB  that  Jerriswood  did  setle  a  coirespon- 
d«nce  with  him  the  pannall,  wheriiy  he  was 

dtt^ree.  Bot,  although  it  often  happened  that 
noblemen  were  summoned  to  the  aasias  on 
such  occasions,  as  there  was  an  obvious  «o» 
priety  in  granting  such  an  indulgence  wliere 
it  could  oonreniently  be  done;  vet  it  does  not 
appear  that  we  ever  came  to  aduowledge  an 
aosolnte  rule,  of  compoamg  a  noblenmn's 
assise  either  entirely  of  noblemen,  or  ercn  for 
the  miyor  part,  bot  only  of  landed  men.  And 
indeed  for  long,  and  until  die  full  establishment 
of  oarliamentury  representation,  the  order  of 
noblemen  and  other  barons,  or  immediate  vas* 
sab  of  the  crown,  were  truly  one  and  the  sainev 
atid  therefore  peers  to  eacn  other  in  the  itrid 
sense  of  Uw.  Thus,  on  the  trial  of  Janet 
Douglas,  hidy  Glamysa,  July  14th,  16th,  Ifltb, 
15S7,  for  treason,  only  fire  noblemen  sat  on 
the  assize ;  on  that  of  the  eari  of  Oiimey^ 
February  1st,  1615,  eleven  noblemen  sat,  and 
four  buided  men ;  on  that  of  lord  BalmerinOt 
February  11th,  and  March  SOtb,  1635,  eight 
noblemen,  six  baronets,  and  one  landed  man ; 
on  that  of  the  yiscount  Fnendrauffht,  July 
4th,  1664,  two  noblemen  only«  lord  Blantm 
and  lord  Dunkeld ;  and  on  that  of  the  eari  of 
Argyle,  December  13th,  1681,  four  hmdod 
men,  along  with  eleven  noblemen.  What  is 
more  express ;  on  November  14th,  1655»  the 
earl  of  Tnuiuair  [see  MS.  abstract  of  the 
books  of  a4Journal,  in  the  advocates*  library  ; 
for  there  is  not  now  extant  any  original  record 
of  1655],  harinflr  claimed  a  jury  of  noblemen, 
the  judges  of  uat  time  found  in  siibstanoe, 
that  the  precedents  which  he  appealed  to  were 
only  in  cases  of  treason,  and  therefore  repelled 
his  plea  in  kw ;  but  or  ^oitd,  appointed  thrss 
noblemen  to  sit  on  the  assize  aloiig  with  the 
others,  who  were  all  of  the  degree  of  Ba* 
ronet."  Hume's  Comment,  diiap.  llth,  vnl. 
3,  p.  97,  et seq.  iee  also  iq,this Colleotion, 
the  Protest  of  lotd  Linlithgow,  in  the  Case  of 
the  eari  of  Jioodon,  p.  1008,  ef  this  ^  ' 
Seetoop.  I04;i. 
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to  fpre  ane  aecoanf  to  the  pannall,  what  should 
pass  betwixt  the  ooontrey  party  in  England, 
and  the  Scotsmen  ther.  And  on  the  othernaDd, 
the  panndl  was  to  write  to  hini  what  occurred 
Jiere.  Confesses  that  Jerriswood  sayd  to  him^ 
if  the  king  would  suffer  the  parliameDt  offing- 
land  to  sitt,  and  pass  the  Bill  of  Seclosi6n,  that, 
that  was  the  only  way  to  secure  the  Protestant 
religion.  Confesses  that  Jerviswood  said  to 
him,  that  the  king  might  be  induced  to  do  so  if 
the  parliament  would  take  sharp,  or  brisk  mea- 
aures  with  him,  or  the  lyke  words.  Confesses 
these  words  were  spoken  by  Jerriswood  to  h^n, 
since  the  holding  of  the  last  session  of  this 
current  parliament,  and  before  Jerviswood  and 
Commissar  Monro  went  for  London.  Con- 
lesses  that  after  Jerviswood  went  for  London, 
he  did  eive  the  pannall  ane  account  by  letters, 
that  things  were  in  great  disorder  ther,  and 
that  he  hoped  ther  would  be  effectual  courses 
taken  to  remad'them.  Confesses  that  Mr. 
Robert  Martyne  came  to  Torwoodlie^s  house, 
in  May  1683,  or  thereby,  and  brought  a  letter 
to  the  pannali'slady  unsubscribed,  but  the  pan- 
nall knowes  it  was  Jerviswood's  write,  who 
was  then  at  London,  and  that  Mr.  Martine  told 
the  p.annall,  that  things  in  England  wer  in 
great  disorder,  and  lyke  to  come  to  ane  height, 
and  that  the  couptrey  party  wer  considering  on 
methods  for  securing  the  Protestant  religion; 
imd  that  Archibald  somtyme  earl  of  Argyfe, 
was*  to  get  ten  thousand  pounds  steSmg. 
Wheras  threttie  thousand  pounds  sterling  was 
«>aght  by  the  Scotsmen  at  London  which  was 
to  be  sent  over  to  Holland,  to  proyyd  arms,  and 
that  the  late  Argyle  was  to  land  with  thes 
arms  in  the  west  highlands  in  Scotland,  and 
that  Jerviswood  was  to  be  sent  over  with  the 
money.  Confesses  that  Philiphaogh  and  he 
went  to  Gallowshiel's  bouse,  wher  they  met 
with  Polwart4ind  Gallowshiels,  and  that  it  was 
talked  among  them  ther,  that  in  case  those  in 
England  should  rise  in  armes,  that  it  wer  ne- 
cesser  in  that  case,  that  so  many  as  could  be 
gotten  on  the  borders,  should  be  in  readieness 
to  deal  witb  straglers,  and  seize  upon  horses, 
th«t  therefter  they  should  joine  with  those  that 
were  in  arms  on  the  borders  of  England.  Con- 
toaes  that  in  the  case  iorsaid,  it  was  said  that 
it  was  convenient  the  castle  of  Stirhne,  Ber- 
wick, and  some  other  strengths  should  be 
seized  upon,  and  that  the  king's  officers 
of  state  should  be^  seized  upon,  and  it  was 
lykewayes  spoke  off  amongst  them,  that 
some  persons  should  be  imployed  to  en- 
mure  what  armes  was  in  that  countrey^ 
Confoses  that  it  Was  S^ke  there,  that  the 
^est  tyme  tor  Argyle,  was  to  land  m 
the  west,  when  there  was  a  storre  in  England, 
or  Scotlimd,  or  words  to  that  purpose.  Con- 
fesses that  every  one  desired  anotner  to  speak 
to  such  particular  persons  as  they  could  trust 
to,  by  letting  a  word  fail  indi?ectue  upon  sup- 
position, in  case  of  the  rising  in  England,  con- 
cerning the  affaire  for  preparing  of  them ;  and 
that  he  was  told  by  Phmphaugb,  therefter, 
Hiatther  wasaworaandsigne  used  amongst 


them,  viz.  die  mgoe  was  by  loosing  a  button 
on  the  breast,  and  that  the  word  was  <  har- 
■  mony.^  Confesses  that  at  the  house  of  Gal- 
lowshiells  he  heard  it  spoke  off^  that  the  king 
by  petitions  or  force,  might  he  brought  to  aban- 
don his  royall  brcvther,  and  to  delyver  him  to  k 
legall  tryall,  (or  words  to  that  purpose)  as  a 
sure  remedy  for  settling  ali  disoraers,  and  re- 
pairing all  grievances,  both  in  England  and 
Scotland,  and  a  certane  step  for  seduding  the 
duke  from  the  succession.  And  that  he  heard 
it  talked  ther,  that  sir  John  Cochran  was  to 
come  to  Scotland  with  the  rest  of  the  Scotsmen. 
Sic  Suiftcribitur^  Tarbas. 

LiNtrraoow  I.  P.  D. 

Jamet  Murrau  of  Philiphaugh,  aged  tbretty 
years,  marryed,  purj^  and  swome,  and  hm 
former  dq)08ition  emitted  by  him,  and  renewed 
before  the  justices  in  the  tryal  against  Jervis-  * 
wood,  being  now  againe  publictl^  read  in  pre- 
sence of  the  justices  and  assizers,  he  judiciaUr 
adhered  thereto  in  all  poynts,  and  that  the  same 
is  truth,  as  he  shall  answer  to  God. 

Sic  SubtcribituTf  Ja.  Murray.  , 

Hugh  Scot  of  Gallowshiels,  aged  thretty  six 
years,  marryed,  purged  and  swome,  and  his 
Jrormer  de|iositions  emitted  by  him,  and  renewed 
before  the  Justices  in  the  tryall  against  Jervis- 
wood, being  now  again  puhlictlie  read  in  pre- 
sence of  the  justices  and  assysers,  hejudicially 
adheres  thereto  in  aO  poynts,  and  that  the  same 
is  truths  as  he  shall  answer  to  God. 

Sic  Subscribitur,        Hugh  -Scot. 

LiNLrruGow  I,  P.  D. 

The  Lords  ordaine  the  Assysers  to  inclose 
and  retume  their  Verdict  to  morrow,  at  twelve 
o^clock. 

Cvau  JusTiciARLE,  M.  D.  N.  Regis  tenia  ia 
Pretorib  Bui^i  de  Edinhnrgli,  sexto  die 
mensis,  January  millesdmo  sexcentesimo 
'  octuagesimo  quuito,  per  Nobilem  et  Po- 
ientem  Comitem  Georgium  Comitem  de 
Linlithgow,  Justioiarium  Generalem,  et"^ 
honorabiles  viros,  Dominos,  Jacobom 
Foulls  de  CoUingtoun,  Justiciarie  Cle- 
ricum,  Johannem  Lockhart  de  Castlehill, 
Davidem  Balfour  de  Forret,  RogerumHog 
de  HarcarsSf  Alexandrum  Seton  de  Bit- 
medden,  et  Patricium  Lyon  de  Carss 
Comnussionaris  Justiciaris  dicti  S.  D.  N. 
Regis. 

Caria  legitime  affirmata. 

The  said  day  the  noblemen  and  geatlemem 
who  past  upon  the  Assyse  of  Walter  earle  of 
',  Tarras,  returned  their  Verdict  in  presence  af  the 
saids  lords,  wherof  the  tenour  foHowes : 

'*  The  Assyse  by  their  unanimous  voice  ^Eid, 
the  crymes  of  art  and  part  as  being  upon  the 
contrivance  of  the  coospiracy  lybelled,  and  ia 
concealing  and  not  revealing  the  same,  and  ol 
his  accession  to  the  designe  of  secluding  his. 
royall  highness  the  duke  from  the  successioa. 
proven  against  Walter  earle  of  Tarras  the  paa- 
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bim  at  liberty,  upon  his  girehig  good  and 
suffieietit  security  for  bis  appearance  before 
you  at  wbatsoeycr  tyme.or  tymes  be  shaU 
De  by  you  tbereuuto  i*equyred,  and  to  came 
sucb  a  remissioue  to  be  drawne  tbere  and 
seutup  to  our  secretaries  of  state,  for  that 
our  aocieut  kingdome  as  you  sball  judge  tea- 
souable  to  be  granted  unto  biui  in  tbe  termes 
aforesaid,  which  shall  be  soon  signed  by  ot 
and  returned,  in  onier  to  tbe  security  of  bk 
life  and  personallfreedome,  with  bis  resttu- 
ratione  to  bis  name,  fame  and  good  reputa- 
tion ;  for  doing  all  \«bich  these  prescnlB 
sball  be  to  you  and  -all  others  respectively, 
who  may  be  therein  concerned,  a  sufficient 
warrant.  And  so  wee  bid  you  heartily  fare- 
well. Given  at  our  court  at  Whyteball  tbe 
twentieth  ami  nyntb  day  of  January,  1634-5, 
and  of  our  reigne  the  36th  year,  by  bis  ma- 


nall,  in  respect  of  the  pannall's  confession  and 
petition,  and  the  deposition  of  the  witnesses  ad- 
duced. 
:iic  Subscribe       Lauderdale,  Chancellor. 

After  reading  and  producinfir  of  the  wbilk 
.verdict  of  assyse,  the  lords  justice  general, 
justice  clerk,  and  commissioners  of  justiciary 
thedor  be  tbe  mouth  of  James  Johnstoun, 
'dempster  of  court,  decerned  and  adjudged  the 
said  Walter  earle  of  Tarras  to  be  execute  to  the 
death,  demained  as  a  traitor,  a^d  to  underlye 
the  paines  of  treason,/md  utter  punishment  ap- 
pointed by  the  lawes  of  this  real  me,  at  such  a 
ty  me,  place,  and  in  sucb  manner  as  the  king's 
most  excellent  majesty  shall  appoynt,  and  or- 
daines  his  name,  fame,  memory  and  bonoui^  to 
be  extinct,  his  blood  to  be  tainted,  and  bis  armes 
to  be  riven  furth,  and  delate  out  of  the  books 
of  armes,  sua  that'  bis  posterity  mav  never 
bave  place,  nor  be  able  berefter  to  bruilc  or  in- 
joy  any  honours,  offices,  titles  or  dignities, 
.  within  this  realme  intyme  coming,  and  to  bave 
forfault  amitted,  and  tjnt  all  and  sundry  bis 
lands,  heretages,  titles,  offices,  tacks,  steddings, 
roomes,  possessions,  goods,  and  geir  whatsom- 
e?er  pertaining  to  bim,  to  our  soveraign  lord's 
use,  to  remaine  perpetuallie  with  bis  highness 
in  property,  which  is  pronounced  for  Doom. 


At  a  Meeting  of  the   Council,  apud  Edin' 
burgum,  Quarto  die  Februarijy  i(}85. 

Tbe  Letter  under  wntten,  direct  from  tbe 
king  to  the  council  I,  giveing  order  for  Walter 
Earle  of  Tarras  liberty  upon  his  giveing  good 
and  sufficient  secuiity  in  the  termes  mentioned 
in  tbe  said  Letter,  being  read,  was  ordered  to 
be  recorded  in  tbe  books  of  privie  councill, 
and  the  clerks  wer  appoynted  to  prepare  the 
draught  of  a  remissioue  to  him  tor  his  lyfe 
only,  in  such  termes  as  tbe  councill  sball  tlimk 
reasonable ;  and  upon  this  ryse,  it  vias  or- 
dered. That  all  signatures  for  reqaissions  here- 
after sball  be^,  that  tbe  same  are  to  passe  in 
tlie  ordinary  forme,  and  not  per  saltum,  as  has 
been  of  late  done,  of  which  letter  the  tenor 
foUowes : 

'  Charles  R, 

*  Right  trusty  and  right  well  beloved  cou- 

*  sins  and  councellors,  right  trusty  and  well 
'  beloved  cousins  and  councellors,  right  trusty 
'  and  well  beloved  councellors,  and  trusty  and 

*  well   beloved  councellors,    Wee   greet  you 

*  well.    Whereas  in  compassione  of  the  ^ou- 

*  ditione  of  Walter  Scott,  late  earle  of  Tarras 

*  (now  a  prisoner  there  under  tbe  sentence  of 

*  condemnatione  for  high  treason)  and  in  con- 
'  sideratione  of  the  great  penitence  shewed  by 
'  him  as  well  before  and  at  as  since  bis  tryali, 
\  wee  are  now  graciously  resolved  to  grant  him 
'  a  remissioue  as  to  his  life  only,  in  such  termes 

*  as  you  sball  think  reasonable  to  advise  us. 

*  It  IS  now  our  will  and  pleasure,  and  wee  doe 
'  hereby,  authorize  and  reqoyvt  you  to  sett 


jesty's  command. 
Sic 


*  L  Drummono.* 


'ic  Subscribilurj 

Tbe  Lords  of  bis  majesties  privie  coancjy 
doe  hereby  recommend  to  the  lord  high  chan- 
qellor,  to  give  warrant  for  the  said  W  alter  kle 
earle  of  Tarras  liberty,  upon  his  6nding  secu- 
rity in  the  termes  of  his  majesty's  letter,  under 
such  a  penalty  as  his  lordship  shall  thiak  fitt, 
and  to  give  warrant  to  the  clerks  for  rcceavisg  ^ 
tbe  security,  and  his  lordship  is  to  designe  the 
penalty. 

And  upon  March  lOtb,  tbe  earl  was  allowed 
by  tbe  Council  to  go  to  the  country  for  to 
health,  upon  his  bond  to  compear  when  called. 

On  tbe  16ih  of  June,  1685,  "  All  and  what- 
soever the  lands,  lordships,  baronies;  heretages, 
roums,  possessions,  milns,  woods,  fislnDgs, 
tacks,  steedings,  teinds,  annuabrcuts,  oation- 
ages,  wodsets,  expyred  apprysings  and  adju- 
dications, castles,  towers,  fortalices,  houses, 
biggings,  yairds,  orchyairds,  annexis,  connens, 
tennents,  goods  and  aikers,  and  all  other  here- 
tages, lands  and  estates  whatsomever  P^^"^ 
hig  and  belonging  to  the  earle  of  Tarras,  and 
several  otlier  persons  who  had  of  late  beeo 
forefaulted  upon  processes  of  treason,  inteoteo 
at  the  instance  of  sir  George  Mackenzie  wi 
majesty's  advocat  against  tb^,  both  before  the 
high  court  of  parliament  and  the  comroissionffa 
ofjusticiary,  were  annexed  to  the  crown,*  by 
the  42nd  act  of  the  1st  session  of  king  Jamtf 
the  seventh's  first  parliament.  However,  m 
the  following  year  was  passed  the  following 
act  (29th  of  the  2nd  session  of  king  James  the 
seventh's  1st  pai'liament :) 


Act  of  Dissolution  in  favours  of  the  uti 
Earl  of  Tarras.— June  ISth  1686. 

Our  Sovereign  Lord  and  estates oJP^" 
ment,  taking  into  their  consideration.  That  ntf 
majesties  commissioner,  as  having  speciw  wu> 
rand  and  instruction  from  his  mitfesty,  havny 

*  As  to  this  see  a  Note  p.  lOO^i  ^^ 
volume. 
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|if«pO0ed  aniT  expoonded  io  plain  paHisnieiit, 
tiie  great  beiiefite  and  advantae^e,  that  did  arise 
to  the  crown  and  g-overnment  of  this  kingdom, 
by  the  foil  and  sincere  confession  made  by 
Waller  late  earl  of  Tarras,  of  several  matters 
«nd  circumstances*  relating  to  the  late  horrid,' 
conspiracy,  the  discovery  whereof,  did  in  a 
jfreat  measmre  contribute  towards  the  prevent- 
ing the  fiital  consequences  and  effects,  which 
ao  apparently  threatened  the  peace  of  his  ma- 
jesty's dommions.  As  also  the  promises  and 
aasarances  given  to  him  at  the  time  of  the  said 
discovery  ofhis  prince's  bounty  and  favour  upon 
that  acooant  *  :  All  which  being  proposed  and 
laic^  open  in  plain  parliament,  to  the  end  the 
three  estates  might '  give  his  majesty  their 
judgment,  advice  i^id determination  re  in'tegrd, 
whether  the  same  were  true,  good,  and  reason- 
able causes  for  dissolving  irom  the  crawn,  the 
lands-  of  Robertoun,  Howbleuch,  and  Berth- 
wick  Mains,  with  the  pertinents  which  for- 
merly appertained  to  the  said  Walter,  late  earl 
of  l^rras,  and  came  in  his  majbsties  hands 
through  the  doom  and  sentence  of  forefaulture, 
^ven  and  pronounced  against  him  .before  the 
Ijords  ofhis  majesties  justiciary,  upon  the 

day  of  one  thousand  six  hun- 

dred years,  and  were   annexed  to   the 

.crown,  by  the  43tl  act  of  the  first  session  of 
tliia  current  parliament ;  and  the  saids  estates 
of  parliament,  after  mature  deliberation,  and 
treating  and  consulting  anent  the*  premisses, 
being  fully  satisfied  and  coiiPvinced,  that  the 
particular  services  done  and  performed  by  the 
said  Walter  late  earl  of  Tarras,  in  his  confes- 
sion and  discovery  foresaid,  and  the  benefit  and 
advantage  therebv  accruing  to  the  crown  and 
kingdom,  ^and  the  promises  and  assurances 

S'ven  to  him  ofhis  prince's  bounty  and  favour 
e  truth  whereof  is  sufficiently  known,  and- 
was  made  appear  to  them,  are  just,  weit^lity  and 
important  causes,  concerning  both  his  majes- 
ti'es  interest,  and  the  public  good  and  welfare 
^  ofthis  kingdom,  that  they  should  advise  and 
consent  to  his  majesties  givmg  and  disponing  of 
the  saids  lands  of  Robertoun,  Howcleuch,  and 
Berth  wick-Mains,  with  the  pertinents,  to  the 
said  Walter  late  earl  of  Tarras,  his  heirs  and 
aflsigneys ;  and  for  that  effect,  that  the  same 
should  be  dissolved  from  the  crown,  and  from 
the  foresaid  Act  of  Annexation.  Therefore,  H is 
majesty,  with  advice  and  constant  of  the  es- 
tates of  parliament,  decerns,  ordains,  and  de- 
clares that  the  saids  lands  of  Robertonn,  How- 
cleuch, and  Borthwick  Mains,  with  tbe  perti- 
'Dents,  may  be  disponed  to  the  said  Walter, 
late  eart  of  Tarras,  and  his  foresaids ;  auif  for 
that  effect,  has  dissolved,  and  hereby  dissolves 
the  same  from  the  crown  and  patrimony  there- 
of, and  from  the  foresaid  Act  of  Atmexatiim 

*  Upon  the  Trial  of  Baillie  of  Jerviswood 
sir  George  M^KLenzie  the  king's  advocate,  in 
maintaining  the  admissibility  of  Terras's  testi- 
mony, said,  that  the  earl  had  not,  nor  had  he 
ever  sought  any  security  in  order  to  his  de- 
'  polling.  Seep.  009  of  this  Volume. 


made  the  sixteenth  day  of  June  one  thoiosand 
six  hundred  eighty  five,'  and  from  all  other 
acts  of  annexation,  and  from  all  clauses,  qua- 
lities, and  conditipns  therein  contained.  And 
his  majesty,  with  advice  and  consent  foresaid, 
finds,  decerns,  and  declares,  That  this  pi'esent 
act  of  dissolution,  having  proceeded  upon  tho 
advice  and  deliberation  of  the  estates  or  parlia- 
ment re  Integra,  and  found  by  the  saids  estates, 
to  be  for  great,  weighty,  and  I'easonable  causes, 
concerning  the  good ,  welfare  and  public  interest 
of  the  whole  kingdom,  first  proposed  and  ad- 
vised, and  maturely  pondered  and  '  considered 
before  any  previous  grant  or  other  right  or  deed 
given,  made,  or  done  by  his  majesty,  in  favours 
of  the  said  Walter  late  earl  of  Tarras,  and  hia 
foresaids,  of  the  lands  and  others  above  men- 
tioned, or  any  part  or  portion  of  the  same,  does 
fully  satisfie  the  whole  clauses,  conditions,  and 
qualifications  contained  in  the  forsaid  act  of 
annexation,  and  shall  have  the  force,  strength, 
and  effect  of  a  general  la^,  or  act-  of  parlia- 
ment, and  ^liall  be  also  valid  and  effectual  to 
the  said  Walter  late  earl  of  Tarras,  and  his 
foresaids,  for  their  security  of  the  lands  and 
others  above-exprest,  as  any  other  act  of  dis- 
solution, granted  by  his  majesty,  or  his  royal 
ancestors,  with  advice  and  consent  of  the  es- 
tates of  parlfament,  in  favour^  of  whatsoever 
person  at  any  time  heretofore.  Likeas  lus^ 
majesty,  with  advice  and  consent  foresaid, 
finds,  decerns,  and  declares,  That  this  present 
Act  of  Dissolution  shall  not  be  understood  to 
to  fall  under  or  be  comprehended  in  any  act 
Salvo  jure,*  to  be  past  in  this,  or  any  other 

*  It  was  usual,  at  the  end  of  a  session  of  the 
parliamentof  Scotland,  to  pass  an  act  saving 
ttie  rights  of  persons  who  had  not  been  heara 
previously  to  the  passing  of  acts-by  which 
their  interests  might  *be  affected.  This  was 
called  "  Act  Salvo  Jure  Cujuslibet."  Thus,  the 
following  was  passed  at  the  end  of  the  session 
in  which  this  act  in  favour  of  Lord  Tarras  had,' 
been  enacted. 
*  Act  Salvo  Jure  Cujuslibet,  June  15, 1686.' 

■  Our  suveraign  Lord,  taking  to  consider- 

*  ation,  that  there  are  several  acts  of  ratifica- 

*  tion,  and  others' past  and  made  in  this  session 

*  of  parliament,  in  favours  of  particular  ner- 

*  sous,  without  calling  or  hearing  of  sucn  as 

<  may    be  thereby   concerned  or   prejudged. 

*  Therefore  bis  majesty,  with  advice  and  con- 

<  sent  of  the  estates  of  parliament,  statutes  and 

*  ordains,  That  all  such   particular  acts,  and 

*  acts  of  ratification  past  m  manner  foresaid, 
^  shall  not  prejodge  any  third  party  of  their 

*  lawful  rights,  nor  of  their  actions  and  de- 
( fences  competent  thereupon,  before  the  making 
'  of  the  saids  particular  acts,  and  acts  of  rati- 
'  fications ;  and  that  the  lords  of  session,  and 
'  all  other  judges  of  this  kingdom,  shall  b<^ 
'  obliged  to  judge  betwixt  parties,  according  to 
*■  their  several  rights,  standinsf  in  their  persons, 

*  before  the  making  of  the  saids  acts  :  all  which 

*  are  hereby  exponed,  and  declared  to  have  been 

*  made  Sa(voJur9  Cujvsliht^ 


Digitized  by 


Google 


1079]  STATE  TRIALS,  I  lAttu  It.  I«B5.— TUdf  ^  rUuM  Oite,         tlOBO 


•essioD  of  this  current  pvlianient,  bot  is  her^*' 
bj  excepted  therefVom  in  all  lime  coming:. 

It  appears,  that  Tarns  engaged  in  the  Con- 
federacy preparatory  to  the  Revolntion,  (See 
4  Laittg^,  186,  187.)  And  he  is  one  of  the  sub- 
scribers to  the  **  Act  declarine  the  meetings  of 
the  estates  to  be  a  free  and  lawful  meeting." 

Fountainhalfs  Notices  of  this  Cate  are  asfot- 

Um$ : 

«  October  1st,  1684.  The  earl  of  Tarras  by 
a  petition  casts  himself  on  the  king's  mercy 


and  wilt,  acknowled|pe84ias  guilty  tad 
it  hj  his  youth  and  igoorance;  and  hopes  t» 
,  obtain  a  pardon. 

^  Feb.  5,  168^.  The  eaii  ^Tams't  remis- 
sion is  passed,  andhewassetatliberlr  oat  of 
castle,  it  only  pardons  him  hit  fife,  but 
does  not  restore  to  his  title  of  haooor,  (wliieb 
eren  before  was  only  ad  vUamj)  and  thoe  was 
no  account  how  his  estate  was  to  be  disposed  of, 
or  how  much  thereof  thereof  they  would  allow 
to  hiidself.  Nota.  It  was  afterwards  anuexed 
to  the  crown,  by  the  4Sd  act  of  pariiaawnt 
1686." 


322.  The  Trial  of  Titus  Gates,  D.D.*  at  the  KmgVBcnch,  for 
Perjury:  1  Jam£S  II.  a.  d.  1685. 

pray  I 


Mays,  1685. 
This  day  being  .appointed  for  the  trial  of 
mae  of  the  causes  between  our  sorereign  lord 
the  king,  and  Titus  Gates,  for  Perjury ;  the 
same  began  between  eight  and  nine  in  the 
morning,  and  proceeded  in  the  manner  ibl- 
lowing.  First,  Proclamation  was  made  for 
silence,  then  the  Defendant  was  called  ;  who 
■appeared  in  person,  being  brought  up  by  rule 
Irom  the  King's- Bencti  prison,  where  he  was 
in  custody,  and  was  advised  to  look  to  his 
Challenge  to  the  Jury  that  were  impannelled 
fo  try  the  cause. 

Oates.  Mv  lord,  I  am  to  manage  my  own 
Defence,  and  have  a  great  many  Papers  and 
things  which  I  have  brought  in  order  to  it ;  ( 

*  See  his  Trial  for  Scandalum  Magnatom, 
p.  125,  of  this  Volume. 

**  But  now  the  sitting  of  the  parliament  of 
England  came  on.  And,  as  a  preparation  to 
It,  Oates  was  convicted  of  perjury^  upon  the 
evidence  of  the  witnesses  from  St.  Omar's, 
who  had  been/ brought  over  before  to  discredit 
bis  testimony.  Now  juries  were  so  prepared, 
as  to  believe  more  easily  than  formeriy.  So 
lie  was  condemned  to  have  his  priestly  habit 
taken  from  him,  to  be  a  prisoner  for  Kfe,  to  be 
set  on  the  pillorv  in  aU  the  public  places  of  the 
city,  and  ever  ^fter  that  to  be  set  on  the  pillory 
four  times  a  year,  and  to  be  whipt  by  the  com- 
mon hangman  from  Aldgate  to  Newgate  one 
dajr,  and  the  next  from  Newgate  to  Tyburn ; 
which  was- executed  with  so  much  rigour,  that 
his  back  seemed  to  be  all  over  flead.  This  was 
thought  too  little  if  he  was  guilty,  and  too 
much  if  innocent,  and  was  illegal  in  all  the 


may  have  some  conveniency  Ihr  tfi* 
my  own  trial. 


X.  tJ.  7.  (Sir  Geoige  JefferiesO  Ay,  ar, 
let  him  sit  down  there  within  the  Bar,  and  fet 
him  have  conveniency  for  his  pap^. 

CL  qfCf.  Cryer,  swear  sir  William  D«d* 
son. 

Oatea.  My  lord,  I  except  against  snr  Wil- 
liam Dodson. 

An,  Gen,  (Sir  Robert  Sawyer.)  What  is 
the  cause  of  exception,  Mr.  Oates  P 

L,  C,  J.    Why  do  you  challenge  hioi  ? 

Oates,  My  lord,  I  humbly  conceive  in 
these  cases  Q>ir  criminal  matters,  the  defendant 
has  liberty  of  excepdng  against  any  of  the 
Jurors,  without  shewing  cause,  provided  tbeie 
be  a  full  Jnry  besides. 

L.  C,  J.  No,  no,  that  is  not  so,  yoa  ara 
mistaken  in  that,  Mr.  Oates. 

Oates,  My  lord,  I  am  advised  so,  I  do  not 
understand  the  hiw  myself. 

X.  C,  J,  But  we  will  tell  yon  then,  it  can« 
not  be  allow'd  ;  if  Mr.  Attorney  wOl  consent 
to  wave  him,  well  and  good. 

Att.  Gen,  No,  my  lord,  I  know  no  reason 
for  it,  I  cannot  consent  to  any  such  thing. 

L,  C.  J.  Then,  if  you  will  not  have  him 
sworn,  yon  must  shew  vour  cause  prespntly. 

Oates.  My  lord,  1  cannot  assign  any 
cause. 

L,  C.  J.    Then  he  must  be  sworn.  * 


*  '*  In  Criminal  Cases,  or  at  least  in  Capital 
ones,"  says  sir  William  Blaekstone,  Comm. 
Book  4,  chap.  S7,  '*  there  is  in  favorem  vH^ 
allowed  to  the  prisoner  an  arbitrary  and  capri- 
cious species  of  challenge  to  a  certain  munber 
of  jurors  without  shewing  any  cause  at  all, 
paiis  of  it :  for  as  the  seculac  court  conld  not    which  is  called  a  peremptory  challenge."   Tba 


order  e^^clesiastical  habit  to  be  taken  from  him, 
so  to  condemn  a  man  to  a  perpetual  imprison- 
ment was  not  in  the  newer  of  the  conrt :  'and 
the  extream  rigour  or  such  whipping  was  with- 
out a  precedent.  Yet  he,  who  was  an  original 
in  all  thinpfs,  bore  this  with  a  constancy  that 
amazed  all  those  who  saw  it.  So  that  this 
treatment  did  rather  raise  his  reputation,  than 
sink  it."    t  Burnet,  687. 


law  respecting  peremptory  challenge  is  stated 
by  the  learned  Commentator  with  some  parti* 
cularity,  and  veiy  satisfactory  reasons  are  as- 
signed by  him  for  the  establishment  of  that 
provision.  It  is,  perhaps,  to  be  regretted,  that 
be  did  not  enter  with  equal  particolari^  nito 
the  doctrine  of  Challenge  for  Csuse  ill  Criminal 
Trials.  Mr.  Christum,  in  his  Notes  on  Black- 
stane,  says  that  a  peremptory  chattel^  ii  nol 
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CLtfCr.    SwMurhim. 

Cryer,  Sir  t¥iUiam  Dodion,  take  the  book ; 
yoQ  shall  well  and  truly  try  thia  iasoe  between 
oaraorereign  lord  the  king  and  Titna  Gates, 
and  a  tme  ▼erdict  give  afeoording  to  the  e?i- 
dence;  ao  help  yon  God. 

€L  of  Cr.    Swear  air  Edmund  Wiaemao. 

t Which  was  done.]  Hichaffd  Aley,  esq.; 
Who  was  sworn.]    Benjamin  Scott. 

Oatet.    My  k>rd,  I  challenge  him. 

L,  C.  J.    For  what  cause  P 

Oatti,  My  lord,  he  was  one  of  the  Grand 
Jory  that  found  the  Bill. 

X;  C.  J.  Was  he  so  ?  That  is  an  exception 
indeed ;  what sar  yon,  Mr.  Attorney? 

Att,  Oef|.  l^v  loi^,  I  beliere  he  Was  upon 
one  of  the  indictments,  but  I  think  it  was  not 
this. 

L.  C.  J.  But  if  he  Were  in  either  of  them, 
he  cannot  be  so  impartial.  * 

Att,  Gen,  My  lord,  we  will  not  stand  upon 
it,  we'll  wave  him. 

CL  cfCr,    Thomas  Fowlis. 

Oates,  Pray  let  me  see  that  gentleman, 
f  Who  was  shown  to  him.]  Are  you  not  a 
goMsmitb  in  Fleet-street,  between  the  two 
Temples  f-^Fowiit,    Yes,  I  am. 

Oates,  Very  weU,  Sir,  I  do  not  except 
against  you,  only  I  desired  to  know  whether  it 
were  you  or  not? 

CLcfCr,  Swear  him.  [Which  was  done.] 
Thomas  Blackmore,  Peter  Pickering,  Ro* 
bert  Beddingfield,  Thomas  Rawlinson,  Roger 
Reeres,  mvorn.    Edward  Kempe,  (sworn). 

Oatet.    My  loi'd,  I  challen^  him. 

JL.  C  J,  You  speak  too  late,  he  is  sworn 
Already. 

Oatet,  My  lord,  they  are  so  quick,  I  could 
Bot  speak,  but  he  was  one  of  the  Grand  Jury 
too. 

X.  C,  J.    W^  cannot  help  it  now. 

Ait.  Gen,  I  did  not  know  that  he  was  so ; 
but  to  shew  that  we  mean  nothing  bot  fair,  we 
are  content  to  wave  him. 

X.  C.  J,  You  do  very  well,  Mr.  Attorney 
General ;  let  him  be  withdrawn. 

CI,  qfCr.  Mr.  Kempe,  you  may  take  your 
ease;  swear  Ambrose  Isted.  [Which  was 
done.]  Heniy  Collier,  Richard  Howard, 
sworn. 

CI,  of  Cr,    Ciy er,  count  these. 

Ctyer,    One,  &c.  shrlYiniam  Dodson. 

CL  qfCr,    Richard  Howard. 

Ctyer.  Twelre  good  men  and  tme,  hearken 
fc     "  ■  ■  ' '       .—  -■■■  I .  ■ 

allowed  in  any  atrial  foz  a  misdemeanor ;  and 
he  refers  as  to  his  authorities  to  the  decision  of 
Jefleries  in  this  Case  of  Gates,  and  to  l^e  de- 
cision of  Lord  Chief  Just.  North  in  Reading's 
Case."  (See  vol.  7,  p.  264,  of  this  Collection). 
The  particular  phraaeolog^y  of  Blackstone,  and 
his  omission  to  cite  those  decisions,  may  seem 
to  indicate  that  he  was,not  altogether  satisfied 
with  these  authorities.  ' 

*  Se^  Hawkinses  Pleas  of  the  Crown, 
Bobk  4,  ch.  43,  sect  27,  Leach's  edit.  See, 
too>  in  this  Collection,  vol.  8,  p.  588. 


te  the  record,  and  stand  together,  and  hear  the 
evidence. 

The  Names  of  the  Twelve  sworn,  were 
these.  Sir  William  Dodson,  sir  Edmund 
Wiseman,  Richard  Aley,  Thomas  Fowlis, 
Thomas  Blackmore,  Peter  Pickering,  Ro- 
bert Beddingiield,  Thomas  Rawlinson,  ftoger 
Reeves,  Ambrose  Isted,  Henry  CoUiiBr,  and 
Richard  Howard. 

Oatet.  Before  the  counsel  opens  the  cause, 
I  desirsto  move  one  thing  to  your  Lordship. 

X.  C.  J,    What  is  it  you  would  have  ^ 

Oatet,  My  kvd,  I  have  three  witnessea 
thatare  verjr  materiid  ones  to  mydefence,  who 
are  now  prisonera  in  the  &ing's-Bench,  Ibr 
whom  I  moved  yesterday,  that  I  might  have 
a  rule  of  court  to  bring  them  up  to  day,  but 
it  was  objected,  that  they  were  m  execution^ 
and  so  not  to  be  brought;  I  humbly  lyova 
your  Lordship  now,  that  I  may  have  a  Habeas 
Corpus  for  them,  to  briog  them  immediately 
hither. 

X.  C.  J.    We  cannot  do  it. 

Oatet,  Pray,  good  my  lord,  they  are  ftrj 
material  witnesses  for  me,  and  I  moved  yes* 
terday  for  them. 

X.  C.  J.  You  did  so,  but  we  told  your 
counsel  then,  and  so  we  tell  you  now,  we  can- 
not do  it  by  law,  it  will  be  an  es<»pe. 

Otttet,  My  Lord,  I  shall  want  their  testi« 
mony. 

X.  C.  J,  Truly  we  cannot  help  it,  the  law 
will  not  allow  it,  and  yon  must  be  satisfied. 

CL  of  Cr,  6entlemen,  you  that  are  sworn  of 
this  j[nry,  hearken  to  the  record :  By  virtue  of 
an  inquisition  taken  at  Justice- Hall  m  the  Old- 
Bailey,  in  the  parish  of  St.  Sepulchre^  in  the 
ward  of  Farringdon  without,  Xiondon,  upon 
Wednesday  the  10th  of  December,  in  the  d6th 
of  the  reign  of  our  late  sovereign  lord  Charles 
'  3>  by  the  grace  of  God,  of  England,  Scotland, 
France,  and  Ireland,  kin^,  defender  of  the  faith, 
&c.  before  sir  James  Smith,  knt,  mayor  of  the 
city  of  London ;  sir  Georg|e  JeiTeries,  knt.  and 
hart.,  lord  chief  justice  of  Ibis  honourable  court ; 
sir  Thomas  Jones,  knt.  lord  chief  justice  of  the 
Court  of  Common  Pleas ;  William  Montague, 
lord  chief  baron  of  the  Exchequer ;  sir  James 
Edwards,  kniffht,  sir  John  Moore,  knight, 
aldermen  of  the  said  city ;  and  sir  Thomas 
Jenner,  knight,  one  of  his  majesty's  Serjeants 
at  law,  and  recorder  of  th^  same  city,  and 
others,  their  companions,  justices  of  Oyer  and 
Terminer,  by  the  oaths  of  twelvejurors,  honest 
and  lawful  men  of  the  city  of  London  aforesaid, 
who  then  and  there  being  sworn  and  charged 
to  enquire  for  our  said  lord  the  king,  and  the 
body  of  the  city  aforesaid,  upon  their  oaths 
present,  that  at  the  session  of  our  sovereign  lord 
the  king,  holden  for  the  county  of  Middlesex,  • 
at  Hick*s-Ha]l,  in  St.  John's- Street,  m,  the 
county  aforesaid,  on  Monday,  to  wit,  16  De- 
cember, in  the  year  of  the  reign  of  out  late 
sovereign  lord  Charles  8,  of  England,  ScoUandt 
France,  and  Ireland,  king,  defender  of  the 
liiith,  &c.  the  ^irtieth,  befhre  sir  Reginald 
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Foster,  bart. ;  sir  Philip  Matthews,  hart. ;  sir 
William  Bowls,  Vi, ;  sirtDharles  Pttfield,  kt. ; 
Thomas  Robinson,  Humphrey  Wyrley,  Tho- 
mas Harlot,  and  William  Hempson,  esquires, 
justices  of  our  said  sovereign  Jord  the  king-,  to 
enquire  by  the  oath  of  honest  and  lawful  men 
of  the  county  of  Middlesex  aforesaid^  and  by 
other  ways^  manners,  means,  by  which  they 
might-better  know,  as  well  within  liberties  as 
without,  by  whom  the  truth  of  the  matter 
may  be  better  known  and  enquired,  of  what- 
^oe?er  treasons,  misprisions  of  treasoilX  insur- 
rections, rebellions,  counterfeiiings^  clippings, 
washings,  and  false  makings  of  the  mone^  of 
this  kingdom  of  England,  and  of  other  kmg- 
doD^s  and  dominions  whatsoever ;  and  oi  what- 
-«>ever  murders,  felonies,  manslaughters,  kill- 
ings, burglaries,  and  other  articles  and  offences 
in  the  letters  patents  of  our  said  sovereign  lord 
the  king,  to  them,  or  any  four  or  more  of  them 
therefore  directed,  specified;  as  also  the  ac- 
ccmariesof  the  same  within  the  county  afore- 
•aid,  as  well  within  liberties  as  without,  by 
whomsoever,  howsoever-  had,  made,  done  or 
committed ;  and  the  said  treasons,  and  other  the 
premises,  to  hear  and  determine,  according  to 
the  law  and  custom  of  this  kingdom  of  Eng- 
}and,  being  assigned  by  the  oath  of  Ralph 
Wain,  John  Vaughan,  Richard  foster,  Tho- 
mas Paget,  Robert  Newington,  Henry  Tomp- 
lans,  Robert  Hays,  John  Greenwood,  Peter 
Stimpson,  Josias  Croslv,  Richard  Richman, 
Augustin  Bear,  John  fiang,  Nathaniel  Brett, 
Francis  Fisher,  and  Samuel  Lynn,  honest  and 
lawful  men  of  the  county  aforesaid,  sworn,  and 
charged  to  enquire  for  our  said  sovereign  lord 
the  king,  and  the  body  of  the  county  aforesaid, 
ii|>on  their  oaths :  it  was  presented,  that  Tho- 
mas White,  otherwise  Whitebread,  kite  of  the 
parish  of  St.  Giles  in  the  fields,  in  the  county 
of  Middlesex,  clerk;  William  Ireland,  late  of 
the  parnh  aforesaid,  in  the  county  aforesaid, 
clerk ;  John  Fenwick,  late  of  the  parish  afore- 
said, in  the  county  aforesaid,  clerk  ;  Thomas 
Pickering,  of  the  parish  aforesaid,  in  the  county 
aforesaid,  clerk ;  John  Grove,  of  the  parish 
aforesaid,  in  the  county  aforesaid,  g^nt.  as 
false  traitors  against  the  most  illustrious,  se- 
rene, and  most  excellent  prince,  our  said  late 
sovereign  lord  Charles  2,  oy  the  grace  of  God, 
of  Engiaod,  Scotland,  France,  and  Ireland, 
king,  defender  of  the  faith,  &c.  their  supreme 
and  natural  lord,  not  having  the  fear  of  God  in 
their  hearts,  nor  weighing  the  duty  of  their  al- 
legiance, but  being  moved  and  seduced  by  the 
instigation  of  the  devil:  the  cordial  love,  and 
true  and  natural  obedience,  which  faithful  sub- 
jects of  our  said  sovereign  lord  the  king  to- 
wards him,  should,  and  of  right  ought  to  bear, 
utterly  withdrawing,  and  contriving,  and  witli 
all  their  mi|B[ht  intending  the  peace  and  tran- 
quillity of  this  kingdom  M*  England  to  disturb, 
and  the  true  worship  of  pod  within  this  king- 
dom of  England  used,  and  by  law  esteblished, 
to  subvert ;  and  rebellion  within  this  kingdom 
of  England  to  move,  stir  up,  and  procure,  and 
the  oordial  love,  and  true  and  dua  obedience,^ 


which  faithful  subjects  of  our  said  knd  the  king, 
towards  him,  the  said  sovereign  lord  the  kiog, 
should,  and  of  right  ought  to  besr,  utteriy  to 
withdraw,  put  out,  and  extingunh;  and  oar 
said  sovereign  lord  the  king,  to  death  and  final 
destrnction  to  bring  and  put,  the  four  and  tuvea^ 
tieth  day  of  April,*  in  the  year  of  the  reigfa 
of  our.  late  sovereign  lord  i)harles  S,  by  & 
grace  of  God,  of  England,  Scotland,  France, 
and  Ireland,  king,  defender  of  the'fiutb,  &c. 
the  thirtieth,  nt  the  parish  of  St.  Giles's  in  the 
fields,  in  the  county  aforesaid,  falsely,  mali- 
ciously, subtilely,  advisedly,  and  traitorouslT 
did  purpose,  compass,  imagine,  and  intend, 
sedition  and  rebellion  within  this  kingdom  of 
England  to  move,  stir  up  and  procure ;  and  a 
miserable  slaughter  among  the  subjects  ofear 
said  lord  the  king  to  procure  and  cause ;  and 
our  said  late  lord  the  king,  from  the  regal  state, 
title,  power,  aud  government  of  hb  xingdoni 
of  England,  utterly  to  deprive,  depose,  cast 
down,  and  disinherit;  and  him  our  said  lata 
sovereign  lord  the  king  to  death,  and  final  des- 
tructk»n  to  bring  and  put,  and  the  govemoMQt 
of  the  said  kingdom,  and  the  sincere  relicion 
of  God,  rightly  by  the  laws  of  the  said  kingidoai 
established,  at  their  will  and  pleasure  to  cban^ 
and  alter,  and  the  state  of  this  whole  kingdom 
of  England,  throughout  all  its  parts  wellia- 
stitut^  and  ordauied,  wholly  to  subvert  and 
destroy,  and  war  a^nst  our  said  late  sove- 
reign the  king,  withm  this  kingdom  of  fiog- 
land  to  levy :  and  those  their  moat  wicked  tna* 
sons,  and  traitorous  imaginations  and-parpoaei 
aforesaid  to  fulfil  and  peifect,  they  the  aforesud 
Thomas  White  a)ias  Whitebread,  William  Ire- 
land, John  Fenwick,  Thomas  Pickering,  and 
John  Grove,  with  other  fidse  traitors  to  the  Ja- 
rors  not  known,  the  said  four  and  twentieth  day 
of  April,  in  the  year  of  the  reign  of  our  lata 
sovereign  lord  the  king,  the  thirtieth,  with 
force  and  arms,  &c.  at  Uie  parish  of  St.  Giles 
in  the  fields,  in  the  county  of  Middlesex  afore- 
said,  falsely,  maliciously,  subtilely,  advisedly^ 
devilishly,  and  traitorously,  did  assemble  them- 
selves, unite  and  meet  together,  and  then,  and 
there,  falsly,  maliciously,  subtilely,  advisedly, 
devilishly,  and  traitorously,  dkl  consult,  and 
agree  oiu-  said  late  sovereign  lord  the  king  ta 
death,  and  final  destructioa  to  bring  and  pat» 
and  the  rdigion  within  this  kingdom  of  Eng- 
land, rightly,  and  by  the  laws  of  the  same 
kingdom  established,  to  the  superstition  of  the 
Romish  church,  to  change  and  alter ;  and  the 
sooner  to  fulfil  and  perfect  their  said  most  wicked 
treasons,  aud  traitorous  imaginations  and  pur- 
poses, they,  the  said  Thomas  W bite  aUas  While- 
bread,  William  Ireland,  John  Fenwick,  Tbooias 
Pickering  and  John  Giove,  and  other  fiihe  trai- 
tors of  our  said  late  sovereign  lord  the  king,  t» 
the  jurors  unknown,  afterwards,  -to  wit,  tba 
same  24th  day  of  April,  in  the  said  thirtieth 
year  of  our  said  late  sovereigQ  lord  the  kiag, 

*  See  the  Note  to  the  Case  of  Izeland,  Pick- 
ering, and  Grove,  a.  d,   167d»  antt^  voU  U 

p,  91.  -.  ^  ■ 
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at  the  foresaid  ppuh  «f  St.  GOes  in  the  fielda, 
in  the  county  idbresaid,  wisely,  subtiiety,  ad- 
visedly, devilishly,  and  traitorously  among 
themselves,  did  conclude  and  agree,  that  they 
the  aibresaid  Thoipas  Pickering,  John  Grove, 
him  the  said  late  sovereign  lord  the  king 
should  kill  and  murder :  and  that  they  the 
said  Thomas  White  alias  Whitebreed,  William 
Ireland,  John  Fenwick,  and  other  false  traitors 
to  the  jurors  unknown,  a  certain  number  of 
masses  betweeo  them,  then  and  there  agreed  for 
the  health  of  the  soul  of  him  the  said  Thomas 
Pickering,  therefore  should  say,  celebrate  and 
perform,  and  therefore  should  pay  unto  the  said 
Jol\n  Grove,  acertaia  sum  of  money,  between 
them  then  and  there  agreed.  And  Uie  Jurors 
aforesaid,  upon  their  oath  aforesaid,  did  fur- 
ther present,  that  the  said  Thomas  Pickering 
and  John  Grove,  upon  the  agreement  afore- 
aaid,  then  and  there  falsely,  subtilely,  advisedly, 
maliciously,  devilishly,  aud  traitorously  cud 
take  upon  them,  and  did  promise  to  the  said 
Thomas  White  alias  Whitebread,sWiUiam  Ire- 
land, John  Fenwick,  and  other  false  traitors  of 
our  late  said  sovereign  lord  the  king,  to  the 
jurors  aforesaid  unknown,  then  and  there, 
falsely,  snbtilelj^,  advisedly,  maliciously,  de- 
vilishly, and  traitorously  did  promise  that  they 
the  said  Thomas  Pickering  and  John  Grove 
would  kill  and  murder  our  said  late  sovereign 
lord  the  king ;  and  they,  the  said  Thomas  White 
alias  Whiteiread,  William  Ireland,  John  Fen- 
wick,  Thomas  Pickering,  John  Grove,  and  other 
^Ise  traitors  of  our  said  late  sovereign  lord  the 
king,  afterwards  to  wit,  the  said  four  and 
twentieth  day  of  April,  in  the  thirtieth  year 
aforesaid,  at  the  aforesaid  parish  of  St.  Giles 
in  the  fields,  in  the  county  of  Middlesex 
aforesaid,  sobtilely,  advisedly,  maliciously, 
devilishly,  aud  traitorously,  did  severally 
every  one  of  them  give  their  faith  each  to 
the  other,  and  upon  the  sacrament  then  and 
there  traitorously  did  swear  and  promise, 
to.  conceal,  and  not  to  divulge  their  said 
most  wicked  treasons  and  traitorous  com- 
passings,  consultations,  and  purposes  so  be- 
tween them  had,  htm,  our  said  late  sovereign 
lord  the  king,  traitorously  to  kill  and  murder, 
and  the  Romisb^  religrion  in  this  kingdom  of 
England  to  be  used,  to  introduce,  and  the  true 
reformed  religion  in  this  kingdom  of  England 
righjtly,  and  by  the  laws  of  the  same  kingdom 
established,  to  alter  and  change;  and  that  the 
aforesaid  Thomas  Pickering  and  John  Grove, 
in  execution  of  their  traitorous  agreement 
aforesaid,  afterwards,  to  wit,  the  same  four  and 
twentieth  day  of  April,  in  the  thirrieth  year  afore- 
said, and  divers  other  da\s  and  times  af\er,  at 
the  aforesaid  parish  of  St  Giles  in  the  fields,  in 
the  county  aforesaid,  muskets,  pistols,  swords, 
daggers,  and  other  offensive  aud  cruel  wea- 
pons, him,  our  said  late  sovereign  lord  the 
iuug,  to  kill  and  murder,  falsely,  subtilely,  ad- 
▼is^ly,  maliciously,  and  traitorously  did  pre- 
pare, and  obtain  for  themselves,  and  them  bad 
and  kept ;  and  that  they,  the  aforesaid  Thomas 
Pickering  and  John  GruvCi  afterwards  to  wit, 


the  said  four  aiid  twentieth  day  of  April,  in  the 
thirtieth  year  aforesaid,  and  divers  days  and 
times  af^rwards,  with  force  and  arms,  &c.  at 
the  parish  aforesaid,  in  the  county  aforesaid,  and 
in  other  places  within  the  county  of  Middlesei: 
aforesaid,  falsely, '  subtilely,  advisedly,  mati« 
ciously,  devilishly,  and  traitorously  end  lie  in 
wait,  and  endeavour  our  said  late  sovereign  lord 
the  king  to  murder :  and  that  the  said  Thomas 
White  alias  Whitebread,  William  Ireland,  John 
Fenwick,  and  other  false  traitors  ta  the  jurodb 
unknown,  afterwards,  to  wit^  the  same  fbor 
and  twentieth  day  of  April,  in  the  thirtieth  }rear 
aforesaid,  at  the  parish  aforesaid,  in  the  conntr 
of  Middlesex  aforesaid,  fiilsely,  subtilely,  ad- 
visedly, maliciously,  devilishly,  and  traitorously 
didprepare,  persuade,  excite,  abet,  comfort  and 
counsel  four  other  persons,  men  to  the  jurors  un- 
known, and  subjects  of  our  said  late  sovereign 
lord  the  king,  him  our  said  late  sovereign  lord* 
the  king  traitorously  to  kill  and  murder,  againSI 
the  du^  of  their  allegiance,  against  tlie  peace 
of  our  said  late  sovereign  lord  the  Ictng, 
his  crown  and  dignity,  and  against  the  form  of 
the  statute  in  that  case  nuk&  and  provided ; 
and  thereupon  it  was  so  far  proceeded,  that 
afterwards  to  wit,  at  the  court  of  gniol- delivery 
of  our  sovere%n  lord  the  king  of  Newgate,  at 
Justice- hall  in  Old- Bailey,  in  the  suburbs  of  the 
city  of  London,  in  the  parish  of  St.-  SepulchTe, 
in  the  ward  of  Farringdon  without,  London 
aforesaid,  the  seventeenth  day  of  December,  in 
the  thirtieth  year  aforesaid,  before  the  jus* 
tices  of  our  said  lord  the  king,  then  and  tbers 
being  present,  held  by  adjournment  for  the 
county  of  Middlesex  aforesaid,  before  whom  the 
indictment  aforesaid  was  then  depending,  came 
the  aforesaid  William  Ireland,  Thomas  Pick- 
ering, and  John  Grove,  under  the  custody  of 
sir  Richard  How,  knt.  sir  John  Chapman,knt. 
sherifis  of  the  county  of  Middlesex  aforesaid,/ 
into  whose  custody,  for  the  cause  aforesaid  be- 
fore that  were  committed,  being  there  brought 
to  the  bar  in  their  proper  persons,  and  imnoie- 
diately  being  severally  spoken  unto  concerning 
the  premisses  above  charged  upon  them,  how 
they  would  acquit  themselves  thereof^  the 
aforesaid  William  Ireland,  Thomas  Pickering, 
and  John  Grove,  did  say  that  they  were  not 
thereof  guilty,  and  for  the  same,  for  good  and 
bad,  they  severally  put  them6<ilves  upon  the 
country  ;  and  b)r  a  certain  jury  of  the  country 
on  that  behalf,  in  due  manner  impanaeHed, 
su'om  and  charged,  then  and  there,  in  the  same 
court  before  the  justices  of  gaol-delivery  afore- 
said were  tryed  ;  and  that  upon  that  trial  be- 
tween our  said  late  sovereign  lord  the  king,  and 
the  aibresaid  William  Ireland,  Thomas  Picker- 
ing, and  John  Grove,  at  London  aforesaid,  to 
wit,  at  Justice-  Hall,  in  the  Old-Baileyafore- 
said,  in  the  parish  and  ward  aforesaid,  the  de- 
fendant, Titus  Gates,  by  the  name,  of  Titos 
Gates,  late  of  the  parish  of  Sti  Sepulchre  afore- 
said in  the  ward  aforesaid,  clerk,  was  a  witness 
produced  on  the  behalf  of  our  late  sovereign 
lord  the  kmg  upon  the  trial  aforesaid,  and  m- 
fore  the  aforesaid  justices  of  •gaol-delivary  in 
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iht  court  afbiesud,  ihen  and  there  held  upon 
the  holy  ETangetisti  of  God,  to  speak  and  tes- 
tify the  truth,  the  whole  truth,  and  nothing  but 
the  truth  of,  and  in  the  premisses  between  our 
said  Jate  sovereign  lord  the  king,  and  the  afore- 
said William  Ireland,  Thomas  Pickering,  and 
John  Grove,  put  in  issue,  was  duely  sworn ;  and 
that  he  the  aibresaid  Titus  Gates,  then  and  there 
in  the  court  of  gaol-deliFery  aforesaid,  upon  his 
oath  aforesaid,  upon  the  indictment  afure- 
said,  at  the  parish  and  ward  aibresaid,  b^  his 
own  proper  act  and  consent,  of  his  most  wicked 
mind,  felsdy,  ▼oluntarily,  and  corruptly  did 
say,  depose,  swear,  and  to  the  jurors  of  the 
jury  aforesaid,  then  and  there  sworn,  and  im- 
pannelled  to  try  the  issue  aforesaid,  between 
our  said  late  sovereign  lord  the  king,  and  the 
aforesaid  William  Ireland,  Thomas  Pickering, 
and  John  Grove,  did  give  in  dvidence,  that 
there  was  a  traitorous  consult  of  Jesuits  that 
were  assembled  at  acertain  tavern,  called  the 
White  Horse  tavern  in  the  Strand,  (in  the 
White  Horse  tavern  in  the  Strand,  in  the 
county  of  Middlesex  aforesaid,  meaning)  upon 
the  four  and  twentieth  day  of  April,' in  the 
year  of  our  Lord  1678 ,/  at  which  consult, 
Whitebread,  Fenwick,  Ireland,  (the  aforesaid 
Thomas  White  alias  Whitebreid,  John  Fen- 
wick, and  William  Ireland,  meaning)  and  he 
the  said  Titus  Gates,  were  present ;  and  that 
the  Jesuits  aforesaid  did  separate  tbemselves. 
into  several  lesser  companies,  and  that  the 
Jesuits  aforesaid  came  XosSl  resolution  to  murder 
the  said  our  late  lortl  the  king,  and  that  he 
the  said  Titus  Gates  did  carry  the  resolution 
aforesaid  from  chamber  to  clmmber,  and  did 
see  that  resolution  signed  by  them  (the  afol-e- 
said  Jesuits  meaning^  * :  whereas  in  truth  and 
in  deed,  the  aforesaid  Titus  Gates  was  not  pre* 
sent  at  any  consult  of  the  Jesuits  at  the 
White  Horse  tavern  aforesaid  in  the  Strand,  in 
the  county  of  Middlesex  aforesaid,  upon  the 
S4th  of  April,  in  the  year  of  our  Lord  1078, 
Dor  did  carry  any  resolution  to  murder  our  said 
late  lord  the  king  from  chamber  to  chamber 
by  any  persons  to  be  signed.  And  so  he,  the 
aforesaid  Titus  Gates,  on  the  17th  day  of 
Pecember,  in  the  thirtieth  year  aforesaid, 
at  the  Justice- Hall  aforesaid,  in  the  court 
aforesaid,  upon  the  trial  aforesaid,  upon 
the  indictment  aforesaid,  between  our  said 
late  lord  the  king,  and  the  aforesaid  WiU 
liaor  Ireland,  Thomas  Pickering,  and  John 
Grove,  so  as  aforesaid  had,  by  his  own  proper 
act  and  consent,  and  of  his  most  wicked  mind, 
fidsdy,  Toluntarily  and  corruptly  ^in  manner 
and  form  aforesaid,  did 'commit  voluntary 
and  corrupt  perjury,  to  the  great  displeasure  of 
Almighty  God,  in  manifest  contempt  of  the 
laws  of  this  kingdom  of  England,  to  the  evif 
tad  pernicious  example  of  all  others  in  like 
ease  ofiending,  and  against  the  peace  of  our 
said  late  sovereign  lord  the  king,  his  crown 
and  dignity.  Upon  this  indictment  he  has 
l^een  arraigned,  and  thereunto  hath  pleaded 
"     i»  ■      .■—■■-■  Ill  »     ■  ■  II   I  I  ■  I  ■ 

*  Seevol./,  PP<91,  99. 
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not  guilty,  and  for  his  trial  batk  j^ot  bimself 
upon  the  country,  and  his  Majesty's  Attorney- 
General  likewise;  which  country  you  are. 
Your  chaige  is  to  enquire,  whether  the  de- 
fendant be  guilty  of  this  perjury  and  offence 
whereof  be  is  now  indicted,  or  whether  not 
guilty  f  if  voo  find  him  guilty,  you  are  to  say 
so,  if^you  find  l^im  not  guilty,  yon  are  to  nj 
so,  and  no  more,  and  hear  your  evideDoe. 
Cryer,  make  proclamation. 

Gates.  Hold,  Sir,  I  beg  one  favour  of  yoor 
tordsliip,  to  give  me  le^ve  to  have  that  part  of 
the  record,  wherein  1  am  said  to  have  swora 
such  apd  such  things,  read  distinctly  in  Latin. 
L.  C.  /.  Let  it  be  read  in  Latin* 
CI.  cfCr,   *  Juravit  et  jur*  jurai»  pradicf 
ad  tunc  et  ibidem  jurat'  et  impanelaf  ad 
triend*  exitom  prmdict'  inter  diet'  D'onn 
nostrum  Kegem  et  prsfot*  Will'm  Ireland 
Thomam  Pickering,  etJohannem  Grove  ia 
£videntus  dedit  quod   fuit  proditoria  G<m* 
sultatio,   Anglice,  Consult*  Jesuit'  oui  As- 
semblat'    fuer'    apud    quandam  TtJiefnam 
vocat'the  White  Horse  iavem  in  le  Strand, 
(le  White  Horse  Tavern  in  le  Strand,  in  Com' 
Mid'  prsedict'  innuendo)  super   viceaiinam 
quartum  diem  April'  Ann.  l>om.  miliesiaM 
sexcentesimo  septuagesimo  octavo,  ad  qsam 
quidam  Consultationem,   Whitebread,  Fen- 
wick, Ireland,  (predict'  Thomam  White  alias 
Whitebreail,  Johannem  Fenwick,  et  WiD*oi 
Ireland  innuendo)  et  pnefat'  Titus  Gates  foa' 
prssent'  et  quod  Jesuitsa  prsedict'  sese  se- 
pararer'   in    separales    mmores   Conventos 
quodque  Jesuitsa  praedict'  veneruat  ad  Re- 
solutionem    ad    murdrand'    dKtum  D'nom 
Regem  et  quod  ipse  idem  Titus  Gates  portavit 
Resolutionem  praadict'  k  Gamerii  adCasieraia 
et  videbat  Resolutionem  iUam  signaf  per 
ipsos  (prttfat'  Jesuitas  innuendo).'  *  That  it 
the  Per)ury  that  you  are  said  to  have  swocn. 
Oatn,  Pray  go  on.  Sir,  *  Vbi  rvoen^— 
CL  qf  Cr.   *  Ubi  -revera  et  in  pnwKct'  Trtoi 
'  Gates  non  pnesens  fuit  ad  aliquam  CodsiH- 
<  tationem  Jesuit',  apud  le  White  Horse  Tsf  em 
'  predict',  in  le  Htrand,  in  Com'  Mid'  predict', 

*  super  vicesimum  quartum  diem  Apniis  Anns 

*  Domini  millesimo  sexcentesimo  septu«g[esiiBO 
'  octavo,  nee  portavit  aliquam   Resolutiooea 

*  ad  diet'  D'num  Re^m  mnrdrand'  k  Caraerl 
'  ad  Cameram  per  ahquas  Personas  signand.' 

Mr.  Just  Witkim,  Now,  you  hsfe  read  it, 
go  on,  Sir,  to  make  your  proclamation. 

CL  ofCr.  Cryer,  make  an  G- yes. 

Cryer.  G-yee !  If  any  one  can  inform  oar 
^vereJgnLord  the  King,  the  King's  Serjeant, 
the  King's  Attorney-General,  or  this  Inquest 
now  taken,  concemmg  the  perjury  and  ofisnoe, 
whereof  the  defendant  Titus  Gates  stiuids  in- 
dicted ;  let  them  com  forth,  and  the;  sImB 
be  heard,  for  now  he  stends  upon  his  dis- 
charge. 

*  See  Yol.  6,  pp.  1S3,  133.  135.  143. 1^ 
sir  Henry  Vane's  Case.  See,  too,  m  this  €«• 
lection,  Sidney's  Case,  vol.  9,  p.  817,  w 
Chaniock'sCaie,  a.  p.  169fk 
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.  Mx.FUppt.  ]lf ay  it  plieaae  your  Jiordfbip, 
«nd  you  gentlemen  of  the  jury-— — 

Oatet,  My  lord,  I  desire  your  lordship  and 
the  court  would  be  of  counsel  for  me  in  one 
tbin^,  which  I  take  to  be  a  fault  and  error  in 
my  mdicimenU 

L.  C  /.  Look  yon,  Mr.  Gates,  whatever 
^ou  ha?e  to  say  of  that  nature,  you  must  not 
speak  to  it  now  ;  you  will  have  your  time  as 
t»  that  hereafter,  in  case  you  be  convicted. 
«  Oa<et.^My  Lord,  I  have  but  one  small  ex- 
'ception  to  open  to  you. 

X.  C  /.  We  are  now  upon  the  fact  only. 

Oates,  My  lord,  I  bes^  you  would  give  me 
[leave  only  to  tell  you  of  a  mistake  in  the  In* 
dictment,  which  I  hope,  when  I  have  opened, 
will  satisfy  your  lordsnip,  that  it  ought  not  to 
be  put  upon  me  or  the  court  to  try  this  cause ; 
or,  to  be  sure,  if  there  should  be  a  conviction, 
J^  hope  I  may  move  an  arrest  of  the  judgment. 

X.  C.  J.  ^^  I  tell  you  vou  may,  but  not  now. 

Oates.  Goo^my.lord,  he^r  me  but  a  few 
yords;  the  Indictment  charges  me  to  have 
^▼en  such  and  such  evidence,  that  there  was 
such  a  consult  of  the  Jesuits  at  the  White 
Horse  tavern  in  the  Strand,  the  24th  of  A|>dl 
^1678.,  That  the  Jesuits  did  afterwards  divide 
^themselves  into  several  lesser  companies^  that 
they  came  there  to  a  resolution  to  murder  the 
l^te  king ;  and  that  I  swore  that  I  carried  that 
resolution  from  chamber  to  chamber ;  and  saw 
the  r^olution  signed  by  them,  sa  the  word  is, 
.*>ISgnat' :'  now  the  perjury  assigned  is,  that  I 
was  not  present  at  that  consult,  nor  did  carry 
the  resolution  from  chamber  to  chamber  to  lie 
signed,  and  there  the  word  is  *  Signand' ;'  now 
I  conceive,  if  *  Signat'  be  the  word,  that  is 
jised  in  settin^^  forth  the  oath  that  1  made,  the 
Assignment  of  the  peijury  ouffht  to  follow  that 
^rm,  and  the  wora  there  oueht  to  be  *  Signat' 
tpo;  being  ^Signand',..!  take  that  to  be  an 
error. 

,  L*  C.J.  Look,  that  is  not  propter  at  this 
^ime,  as  I  told  you  at  first;  but  wi^l  I  do 
not  think  there  is  any  great  matter  in  what 
you  say. 

,  Att,  Gen.  Either  I  do  not  understand  Mr. 
■Dates  what  he  mc^s  by  the  objection,  or  he 
win  find  himself  much  mistaken  in  it. 
^  X.  C.  J.  Well,  well,  we  have  nothing  to  do 
Hfith  that  now  ;  go  on  with  the  cause. 
^  Mr.  Phippt.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury,  this  is  an  In- 
ilictment  against  Titus  Oates  for  perjury,  which 
(ndicimcnt  sets  forth,  that  Thomas  Wnite  alias 
Whitebread,  William  Ireland,  John  Fenwick, 
Thomas  Pickering,  and  John  Grove,  the  16th 
jof  December,  in  the  30th  year  of  the  late  king, 
at  the  Old  Bailey,  were  indicted  of  Hi^h- 
Treason  for  conspirin?  the  death  of  the  King, 
and  that  Ireland,  Pickering  and  Grove,  were 
try ed  the  17th  of  December  in  that  year,  an! 
upon  that  indictment  Titus  Oates  was  produced 
as  a  witness  on  the  behalf  of  the  King,  against 
the  said  Ireland,  Pickering  and  Grove :  Be  ng 
f  worn  to  give  evidence  to  tiie  Jury  that  were 
ijQspannelled.aDd  sworn  to  try  that  cause ;  he 
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did  swear  and  give  in  evidence  that  there  was 
a  treasonable  Consult*  of  the  Jesuits  at  the 
White  Horse  tavern  in  the  Strand*  (meaning 
ahe  White  Horse  tavern  in  the  Strand,  in  tlie 
county  of  Middlesex)  the  24th  of  April  1678,  at 
which  consult,  Whitebread,  Fenwick,  and  Ire- 
land, and  the  said  Titus  Oates  were  present, 
and  that  they  separated  themselves  into  several 
lesser  clubs,  and  came  to  a  resolution  to  murder 
the  king,  and  that  he,  the  said  Titus  Oates, 
carried  the  said  resolution  from  chamber  to 
chamber,  to  be  signed  by  them,  meaning  the 
Jesuits ;.  whereas  in  truth  and  in  fact,  he,  the 
said  Titus  Oates,  was  not  present  at  any  such 
consult,  the  24th  of  April  1676,  nor  canied 
any  such  resolution  from  chamber  to  chamber 
to  be  signed ;  and  he,  the  said  Titus  Oates, 
the  17th  day  of  December,  in  the  SOth  year 
aforesaid,  at  the  did-Bailey  aforesaid,  upon 
the  trial  aforesaid,  on  the  mdictment  above- 
said,  between  the  king,  and  tlie  said  Ireland, 
Pickering,  and  Grove,  so  as  aforesaid  had,  by 
his  own  proper  act  and  consent  of  his  most 
wicked  mind,  falsely,  Toluntarily  and  corruptly 
in  manner  and  form  aforesaid,  did  commit  wil- 
ful and  corrupt  perjury ;  and  this  is  laid  to  be 
to  the  dishonour  of  God,  in  contempt  of  the 
law,  to  the  evil  example  of  others  in  the  like 
case  offending  U[ain8t  the  king's  peace,  crown 
and  dignitr.  To  this  he  has  pleaded  Not 
Guilty,  and  that  is  the  issue  that  you  are  t» 
try ;.  if  we  prove  him  guilty,  we  question  not 
but  you  will  find  liim  so. 

Att.  Gen.  May  it  please  your  lordship, 
and  you  gentlemen  that  are  sworn,  I  am  ot* 
counsel  in  this  cause  for  the  king,  and  our  cas« 
stands  thus :  The  defendant  stands  indicted'  for 
corrupt  and  wilful  peijury,  ^or  what  he  swore 
at  the  trial  of  Ireland ;  and  that  which  b^ 
swore  was  this,  in  order  to  convict  (be  pri'f 
soners  then  at. the. bar,  of  the  High-Treason 
they  were  accused  of;  Oates  did  swear,  that 
upon  the  24th  of  Apdl,  1678,  there  was  a  con- 
sult of  Jesuits  held  at  the  White  Horse  tavers 
in  the  Strand,  where  Ireland  and  several  other 
Jesuits  were  present,  and  their  business  was  to 
consult  how  they  might  murder  and  destroy 
the  king,  and  subvert  the  ^vemment,  and 
there  they  came  to  a  resolution,  that  Pickerr 
ing^  and.  Grove  should  kill  the  king:  and  he 
was  present  at  the  debate,  and  he  carried  the 
resolution  from  chamber  to  chamber,  where 
they  had  separated  themselvee  ia  lesser  num« 
bers,  and  there  he  saw  the  resolution  signed : 
and  this  is  the  matter  that  he  swore,  upon 
whi^h  this  indictment  is  founded.  And,  gen-^ 
tlemen,  we  do  charge  that  this  was  a  ialse  oatli, 
and  in  a  point  expressly  to  the  matter  then  ij| 
controvei'sy  bcfoiie  that  court,  for  we  shall  prove 
he  was  beyond  sea  at  that  time,  and  on  that 
day  :  and  la  order  to  his  conviction  wo  shall 
uiake  out  by  clear  evidence  to  you  as  full  and 
plain  as  ever  was  given,  that  from  Christmas 
Letire,  which  was  in  December  i()77,  tiU 
Midsummer  after,  which  was  the  latter  end  qf 
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•June  1678,  Oiites,  that  swean  Ais  consult  in 
April,  was  at  St  Omcrs,  and  in  all  that  time 
was  not  Absent  from  the  oolle^  there  aboTe 
'S4  hours,  and  that  but  onee  only,  wjiich  was 
in  Janoary  when  he'  played  truant,  and  went  to 
Wattm,  which  i&  about  two  miles  <rom  St. 
Oniet«,  but  otherwise  be  was  all  alon^  in  the 
college.    And  my  lord,  that  we  may  give  such 
a  satisfactory  evidence  as  may  make  it  undeni- 
aMv  plain  to  the  Jtiry,  I  desire  your  lordship, 
and  YOU  gentlemen  of  the  Jury,  would  please 
to  observe  some  particular  periods  of  time, 
that  I  shall  open  tor  the  better  clearing  our 
evidence  metbodicallT.    And  the  first  period 
of  time   is   from  Mr.  Hil^y's  leaving  St. 
Oncers ;  now  he  left  St.  Omers  the  Uth  of 
April  Old  Stile,  which  is  the  84th  of  April 
New  Stile, and  then  when  became  away,  he  left 
Gates  there  at  St.  Omers.    Mr.  Hilsley,  when 
he  etime  into  Engkmd  in  Kent,  in  his  loumey 
4o  London,  meets  one  Mr.  Bumaby  ;  this  was, 
I  say,  in  Mr.  Hilsley's  return  mto  Enghind 
froiki  St.  Omers,  which  he  left  ten  days  l^fore 
the  time  assigned  by  Oates  for  this  consult,  at 
the  White  Horse  tavern  in  the  Strand.    And 
the  next  period  is,  Mr.  Bumaby  was  ^oing  to 
18t  Omers,  and  there  he  arrives  in  time,  the 
^*  9lBt  of  April  OM  Stile,  and  there  be  finds  Mr. 
Oates,  who  awore  he  was  then  in  London :  and 
hj  the  evidence  you  will  hear  that  Mr.  Oates, 
'according  to  his  usual  custom,  and  according  to 
•that  virtue. he  is  endowed  with,  very  lK>ldly  in- 
sinuates himself  into  this  gentleman^s  com- 
jMwy,  as  he  useil  lo  do  with  a)l  new-comers ; 
iwid  you  will  hear  from  Mr.  Bumabt  himself, 
«ud  many  others,  that  from  the  time  of  his 
,  ooming  to  St.  Omers,  which  was  the  2tst  of 
April,  he  conversed  with  Mr.  Oates  several 
4aye,  every  d^r  till  after  the  «4Ch  of  April  Old 
•  Btilc  at  m»  Omers.    Then,  my  lord,  another 
Period  of  titaEie  ihat  I  would  desire  you  to  ob- 
•erre,  is,  from  Mr.  Pool's  coming  from  St. 
Omers,  wliich  was  iu  time  the  S5th  of  April 
<Nd  Stile^  the  very  day  after  the  day  that  this 
consult  was  sworn  to  be  on;  and  when  he 
tame  ftom  St.  Omers,  you  will  hear  from 
many  witnesses  that  he  left  Oates  there,  and 
there  he  stayed.    For  ny  lord,  we  shall,  be- 
tides these  particular  times  of  these  gentle- 
toen'0  coming  over  who  left  him  there,  prove 
the  very  day  when  he  left  St  Omers,  and  that 
%as  the  end  of  Midsummer-day  following, 
.which  was  the  SSrd  of  June ;  then  was  the 
tima  when  Oates  first  came  from  St.  Omers  to 
England^  and  we  shall  prove  he  took  his  leave 
9f  them  then.    My  lord,    we   have   many 
other  circumstances  that^ill  unanswerably 
•trtngtben  this  evidence,  and  shew  that  our 
Witnessea  testify  nothing  but  the  truth ;  one 
Imrticulariy  is  this :  This  gentleman  being  a  no- 
?ioe  ofthe  house,  was  Reader  in  the  SodiOity ,  as 
they  call  it,  we  shall  prove  that ;  for  every  Sun- 
day and  Hpliday  throughout  aU  April  and  May, 
lie  did  officiate  in  ibat  phice,  and  did  r«id  to 
the  society,  aoeordtog  as  the  custom  there  is : 
und  we  shall  prove  anotlier  particular  thing, 
tkat  upon  this  S4tb  of  Apifl  he  was  in  the  4xd- 


Icgv,  by  a  paiticular  ctFcomslaiicA,  iM  oat  vt 
several  witnesses :  so  that,  geutieipea,  not  m 
detain  you  with  any  longopening  ef  the  matter, 
if  we  prove  this  that  I  nave  op«ied,  as  we  shift 
with  a  doud  of  witnesses,  it  will  make  an  end 
of  the  question.  We  shall  first  call  onr  wit- ' 
nesses  to  prove  that  he  swore  at  that  Trial,  'that 
such  a  consult  was,  and  he  was  at  it ;  and  thea, 
if  we  |irove,  that  he  was  at  another  place  be- 
yond the  sea,  at  such  distance  that  itisimpd^ 
siMefiMrhim  tohehere;  I  do  not  doubt  bat  the 
court  and  the  jury  will  conclude,  he  hath  wiK 
fully  and  corruptly  forswore  himself;  tfaesid 
e^cts  ^  which  we  aro  all  witnesses  of;  it  was 
to  take  away  the  lives  of  bis  follow-subjeels 
wrongfully  ;  and  it  will  appear  to  the  worid, 
he  has  been  one  of  the'g^reatest  impostors  that 
evor  did  appear  upon  the  sta^i^dtner  in  this 
kingdom,  or  in  any  other  ihation.^ 

S}L  Gen.  (Mr.  Finch)  We  will  now  go  on 
with  onr  evidence,  and  prove  aU  the  parts  of 
the  indictment,  ftnd  first  produce  the  Rmrd  of 
the  Trial  of  Ireland,  and  then  by  witnesses,  viva 
vcce^  that  vrere  present  at  that  Trial,  we  shall 
prove  what  he  swore,  and  then  prove  that  eath 
of  his  to  be  false.  Swear  Mr.  Swift.  [  Wbick 
was  done  J  Where  is  the  Record  of  Irdani^ 
Trial?— &^.  Here  it  is,  my  lord. 

Recorder.  Is  that  a  true  Copy ,  Sir  F 

Smfl.  Yes,  I  examined  this  fiom  the  R<^ 
cord,  It  is  a  true  copy. 

JL.  C.J.  Read  it. 

Ait.  Gen.  If  Dr.  OatM  does  desire  the  whole 
may  be  read,  let  it  be  so ;  otiierwise  a  wofd  of 
it  may  serve,  it  being  ^mly  an'  inducement 

Oate$,  'Yes,  I  desire  it  may  be  all  read. 

L.  C.  J.  It  must  be  read,  if  he  will  have  it 

Sol.  Gen.  Well,  I  submit  it;  I  did  onlf 
ofl^  it  to  safve  the  time  of  the  court. 

Otttes.  I  would  save  the  time  of  the  sosrt 
too,  all  that  I  can  ;  but  I  think  it  may  be  ma* 
terial  for  me  to  have  the  whole  read. 

L.  C.  J.  In  God's  name  let  it  be  read;  wi 
will  not  hinder  you  in  any  thing  that  may  hi 
foryonr  defence. 

Cl.  of  Cr.  *  Memorandum  quod'—* 

Att.  Gen.  Now  this  king  Itecoid  in  Ltda  ii 
read,  I  would  fain  know  whetlier  it  be  Id  anj 
great  purpose,  but  only  to  spend  time  f 

L.  C.  jr.  Nay,  I  think  it  has  not  beeh  iw 
edifying  to  a  great  many  ;  do  you  think,  m* 
Oates,  that  the  Jury,  who  are  judges  of  thii 
fact,  do  understand  it  ? 

Oates.  I  cannot  tell ;  may  be  they  mi^i  n^ 
lord. 

Just  Within$.  Do  you  undetstand  it  yoorr 
self,  Mr.  Oates  .^ 

Oates.  Thatis  not  any  qnestioB  here  ;biit1l 
oblige  the  court  and  the  Juty^  I  desire  it  Dtl 
be  read  in  English  too.  ^ 

L.  C.  J.  No,  the  court  vnderttltids  it «! 
enough,  and  they  can  tdl  the  jnryn^hatiuil 
it  is  only  the  copy  of  a  record,  to  P^^JJJ 
Irehmdwas  tried  fbr  high  treason  at  die  (W 
Bailey,  the  17th  of  December  IdTS. 

Sol.  Gen.  Now,  my  lord,  we  wifl  cafl  flg 
wttnessso»t0  8W«urw£atOilBsdid  sttfaitWf 
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4/^  p«i|.  Pi«j»]IIr.  Foiter,wiU  ¥0u  tc- 

oaaint  the  court  and  the  jury,  whetlier  Dr. 

-0»tM  iN«  yi<o4ii€«d  «•  a  wimets  9f^  Ireland's 

TVnal,  and  what  he  did  there  depose  about  a 

«0P^oltii|ijpril,ia7a. 

Pofi€r,  My  lon|,  I  waasa  uobMpy  as  tabe 
one  of  that  Jury,  by  whom  Mr.  IrdanU,  Mr. 
Fiokeruigt  and  Mr.  Grove  w^ve  tried. 

Jmymtk.  My  UMr4»wede8irathatl!ilr.Fof-, 
tur  nronU  lift  up  hia  foica*  for  we  camiot  hear 
lum. 

-^  t^timr.  lVoly»  n^'  lord,  I  hav^  been  very 
aide  of  late,  and  am  not  now  ywry  well,  and 
tftarafiire  cannot  «peak  louder  than  1  do. 

X.  C  J.  G«  naaMf  the  Jwy,  and  speak  as 
Ipud  aa  you  can* 

FoiUr.  ISbf  loid»  Isay,  I  did  see  Mr.  Oatea 
piodiioed  aa  an  evidence  at  the  aesqiona  in  tlie 
Old-Bailey,  wheie  I  was  ao  unhappy  aa  to  be  a 
when  Mr.  Pickeringt  Mr.  Ireland, 


Sr*  Grove,  and  Mr.  Whitebraai  were  tried. 

AU.Gcm.  When  was  Ihat? 

^di^ar.   ItwaainI>oceiaberl679. 

Ait.  Gen.  And  what  did  Oates  then  swear  ? 

foiUr,  I  did  aee  Mr.  Oates  awem  as  an  evi- 
4eiien  there,  in  behalf  of  the  king,  against  the 
pri^onera ;  and  he  did  then  swear,  that  thera 
l»aa  a  meeting  of  several  JesMits  at  the  White- 
horse  tavern,  in  the  Strand,  upon  the  24th  iff 
April  1679,  and  that  Mr.  Whitebread,  Mr.  lre< 
had,  an4  Mr.  Fenwick  were  present  at  the 
BMctioff ,  iipd  th^re  they  did  consult  the  death 
«f  thelufig,  and  the  altering  of  the  rdigion ; 
nnd  some  went  away,  and  others  came :  at 
laal  they  reduced  l^emselvea  into  aeveral 
smntter  companieg  or  clubs,  and  they  came  to 
%  resolution,  that  Pickering  and  Grove  shouki 
go  en  to  assassinate  the  Icing,  for  which  the 
WM  t»  have  l,^rOO/.,  and  the  other  30,000 
masses,  and  that  this  resolution  was  drawn  up 
by  one  Mica  (if  I  am  not  mistaken  in  his  name) 
nave  it  in^  my  JNotes  I  then  took  of  the  evi- 
dence ;  and  bevwore  further^  that  he  himself 
went  wUh  this  reiolnlien  to  several  of  theur 
^bmnberai  be  went  to  Whitebread's  chamber, 
and  saw  Whitebread  sign  it ;  he  went  to  Fen- 
wiek'adiamber,  andsaw  Fenwick  aigu  it ;  and 
went  to  Ireland's  chamber  and  saw  Ireland 
-gjgn  it :  and  thia  was  upon  the  S4th  of  April 
1678.  My  lord,  I  am  positive  in  this,  ibr  I 
bad  the  good  hap  to  take  the  Notes  at  the  trial 
for  my  own  help,  being  a  Jur^^-mao,  and  I 
never  looked  upon  these  notes  afterwards,  till 
tbeprinted  Trial  caque  out,  and  then  1  compared 
mjr  notes  with  the  print  and  found  them  to 
agree,  and  I  haVe  kept  them  ever  since  by  me, 
gnd  this  i^  all  under  mj  own  hand  aa  I  have 
testified. 

OoM.  Miy  kR>d»  may  I  adi;  thia  gentleman  a 


JL  C.  X  Ay,  V  tho  kiag'a«oans^  hav?  done 

Ait.  Gen.  Yes,  my  k>rd,  wa  havo  dona  with 
kte. 

^wn,  for  I  am  not  aUe  to  ftand. 


powi 

Ootei.  Mj  lonL  I  desire  yon  to  ask  that 
gentleman,  Whether  in  the  oath  that  I  took«  la 
called  it  a  consult,  or  i  called  it  a  trailevona 
consult? 

Fotter.  Truly  I  think  yon  called  it  both», 
if  I  am  not  mistaken  ;,  but  if  your  lordship, 
please,  I  will  look  upon  mv  notes. 

X.  C.  J.  You  may  Look  upon  yonr  notes  to 
refresh  your  memory,  if  you  will. 

Just.  Withins.  Truly  I  think  if  it  were  a  ooq* 
suit  to  murder  the  king,  it  must  be  a  traitomia 
one  without  doubt. 

Oales.  Sir,  that  is  not  to  the  purpose  ;  my 
question  is  what  I  swore  it  was. 

X.  C.  /.  He  tells  you,  he  believes  you  did 
swear  both  ways*. 

Fo$te^  At  that  consult  he  faafi  that  sncb  a 
resolution  was  taken,  and  I  think  he  called  il 
a  traiterous  consult 

Oate^^  Ifyou  please,  I  will  tell  your  lonlahip 
the  reason  why  1  asked  that  question. 

X.  C.  J.  No,  you  may  save  yourself  the  tron* 
hie  of  that,  you  best  know  the  reason  of  your 
own  questions ;  he  has  given  you  a  satisActery- 
answer. 

Oaies.  Then  if  your  lordship  please  ask  Usa 
this  question.  Whether  I  swore  that  all  theam 
three  Jesuits  Were  presenit  af.  ona  time,  or  how 
many  of  them  P 

X.  C.  /.  You  hear  the  question,  what  aayi 
you  to  it  P 

Fottur.  Sir,  yon  swore  that  Ireland,  Fen* 
wiek,  and  Whitebread  were  at  that  consult,  but 
whether  they  were  all  three  of  then  thcte  ai 
one  time,  I  cannot  tell,  or  which  of  them  worn 
together  ;  but  this  you  did  swear,  that  they 
were  there,  and  came  to  auch  a  resolution, 
and  you  carried  it  to  all  their  chamben,  an« 
did  see  them  sign  it. 

Just  Withim,  He  gives  yon  a  plain  account 
of  what  you  did  swear,  1  think,  Mr.  Oatea. 

Oatei.  Very  well,  my  lord,  I  would  ask  him 
a  third  question,  if  you  please. 

X.  C.  J.  Ay,  in  God's  name  ask  him  as 
many  questions  as  you  will. 

Votes.  Whether  did  I  swear  that  it  was  re« 
solved  to  kill  the  king  at  the  White- horse 
tavern,  or  whether  that  resolution  waa  made 
after.they  separated  themselves  into  lesser  elubaf 

X.  C.  X  Mr.  Foster,  this  is  his  question^ 
Whether  yon  did  apprehend,  by  what  he  swore, 
that  he  affirmed,  the  resolution  to  kill  the  king 
was  made  at  the  White-horse  tavern,  or  alh^* 
wards  when  they  were  divided  ? 

Foiter.  They  came  to  a  resolution,  yoaaaid^ 
at  the  Whita^hoirso  Tavern,  and  the  r^Mdittioa 
was  there  drawn  up  by  one  Mico,  I  think,  an4 
it  was  carried  by  you,  for  everv  one  to  sign  it 
from  chamber  to  chamber ;  for  I  renember 
you  were  asked  thequsation,  whether  you  saw 
them  sign  it,  and  vou  answered  that  you  di4' 
^any  it,  and  saw  taem  sign  it. 

Just.  WUhins,  He  wg^ka  very  plaui^  Mia 
Oates. 

.  X.  C./.  9f  wiwiSfa  yoar  qnestwaa  vwy 
funy. 

^^^^  Aj»  VBjte^  tflkha  dfo%  Um9  flM 
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L.  C.  J.  Have  yon  aoy  more  qocBtioiis  to 
Mkhim? 

'  Oa/er.  I  would  aak  him  another  question. 
Whether  I  did  swear,  that  I  did  carry  this  re- 
solution from  chamber  to  chamber  to  be  sigfned, 
or  that  I  carried  it  from  chamber  to  chamber 
and  saw  them  sign  it  ? 

•  Foiter,  You  did  swear  that  you  carried  the 
resolution  from  chamber  to  chamber,  and  saw 
tbem  sign  it. 

'  Gates.  But  did  you  remember  it  so  particu- 
larly, as  to  say,  which  you  swore,  whether  I 
did  carry  it  to  be  signed,  or  carried  it,  and  saw 
them  sign  it  ? 

•  Fo$Ur,  You  said  you  carried  it  to  be  signed, 
and  you  saw  it  signed. 

•  L,  C.  J.  He  tells  you  for  satisfaction  in  that 
point,  that  he  does  remember  you  did  swear  it 
both  ways. 

V  Oates,  He  does  say  so  indeed,  bnt  whether  it 
was  so  or  no  is  a  doubt. 

X.  C.  X  That  will  be  a  question  by  and  by, 
it  may  be  ;  if  he  be  in  the  wrong,  1  suppose 
yon  can  rectify  him. 

Oates.  We  are  now,  my  lord,  upon  my  oath, 
end  therefore  it  concerns  me  to  enquire  whe- 
ther I  swore  as  is  laid  in  the  indictment. 

Li  C.  J.  You  say  right,  it  does  so. 

Oates.  And  I  the  rather  ask  these  questions, 
t^y  lord)  because  it  .is  six  yeai's  ago  since  that 
trial. 

'  Z.  C.  J.  I  hope  you  hare  not  forgot  what 
Jrou  swore,  have  you  ? 

•=  Oates,  My  lord,  I  think  it  is  fairibr  me  to 
ask  the  witnesses  what  they  remember  after  so 
long  a  time. 

•  L,  C.  J.  It  is  viery  fair,  nobody  says  any 
tbiog  to  the  contrary. 

Oales.  Then,  my  lord,  I  hope  I  may  ask  this 
gentleman  how  he  comes  to  remember  all  this 
afler  so  loug  a  time  ? 

X.C.a^.  He  has  told  you  already;  buttellit 
him  again,  Mr.  Foster. 

■  Foster,  Truly  it  is  so  lonff  ago,  that  had  I 
not  taken  all  these  notes  at  the  trial,  I  had  not 
been  able  to  have  given  so  good  an  account. 

L,  C.  J.  It  is  a  very  good  reason. 

•  Oates,  It  is  so,  my  lord,  I  have  sobpoenaed 
others  of  the  *  Jury,  and  they  will,  I  suppose, 
give  you  as  good  an  account 

L,  C.  J,  Have  you  done  with  htm  then  P 

Oates.  I  have  one  onestion  more  to  ask  Mr. 
Foster,  and  that  is,  Wnether  I  swore  they  met 
all  in  one  room,  at  the  White  Horse  tavern,  or 
in  more  than  oneP 

Foster.  You  swore  they  were  in  several 
rooms. 

Os/tt.  Then  I  would  ask  him  this  onestion, 
my  1<M,  Whether  he  were  then  satisfied  that 
Ireland  was  guilty  ot*  the  high-treason  he  was 
then  indicted  of? 

L,  C,  J.  The  meaumg  of  the  qucttbn  is,  I 
■iippose.  Whether  you  did  believe  Mr.  Oates 
at  that  time? 

Foster,  Yes,  my  lord,  I  liad  fto  reason  to 
the  contrary. 
^  L.  C.  J:  fiut  I  would  uk.  yoo  a  question 


then,  Mr.  Fester.  Do  you  bdieve  turn  now  f 
Do  you  think,  Mr.  Oates,  he  would  have  hmi 
him  guilty,  if  he  had  not  believed  the  erideaos 
against  bun?  * 

Oates.  We  know  how  juries  have  gone  a^ 
late. 

L.  C.  J.  Ay;  Tery  strangely  indeed,  Hr/ 
Oates,  and  I  hope  so  as  we  shall  never  see 
them  go  again.  * 

Foster.  My  k)rd,  I  have  lired  so  long  in  the 
city  of  LonJon  without  any  blemisb,  that  1 
hope  it  will  not  be  thought  I  would  give  eor*' 
ruptly  a  Terdict  against  my 


'Gates,  My  km!,  I  speak  of  later  times  tbu 
Ireland's  Tnal; 

L.  C.  J.  He  is  an  honest  man,  I  know  him/ 

Gates.  Goodmy  lord,  be  pleased  to  hear  ne, 

X.  C.  J.  Nay,  you.  shall  near  me,  as  well  st 
I  shall  hear  you,  1*11  assure  you  that,  Mr. 
Oates,  in  plam  English :  ask  as  many  qnes- ' 
tions  of  the  witnesses  as  you  will,  that  are  pro- 
per to  be  asked ;  but  I'll  have  no  descsats,  nor. 
reflections :  1  know  him,  and  he  is  very  weft 
known  in  the  city  of  London,  he  is  a  man  of 
very  considerable  quality,  and  very  good  re- 
pute. 

Oates.  I  beseech  your  lordship  to  ibrgiff 
me,  if  I  mistake  in  my  questions,  I  do  anortf 
yon,  I  design  no  reflections  on  Mr.  Poller. 

X.  C.  J.  Ask  what  questions  you  will,  but 
do  not  reflect. 

Oates.  I  desire  to  ask  Mr.  Foster  one  qocs- 
tion  more,  and  that  is,  that  he  would  be  plened 
to  tell  the  reason  why  at  the  beginnmg  of  hie 
evidence  he  said,  it  was  his  imhappinees  to  be 
a  juryman  at  that  time  ? 

Foster.   Really,  Sir,  I  think  it  is  not  a  bto- 

Ern^s  for  any  man  to  be  of  a  jury,  where  tae 
fe  of  a  man  is  in  question.  I  assure  you,  for 
myself,  I  never  accounted  it  so,  and  if  1  cooM 
have  avoided  it,  I  should  have  been  very  gkd 
to  have  been  excused. 

Oates.  I  have  done  with  Mr.  Foster. 

Att.  Gen.  My  lord,  thus  we  prove  what  Mr. 
Oates  swore  at  the  trial,  whk;h  Mr.  Oates  bin- 
self  will  not  deny ;  for  the  fact,  Mr.  Oites  hM 
printed  in  his  Narrative,  as  we  have  aotr 
proved  it. 

Gates.  I  intend  to  produce  some  othcif  of  the 

jury-men  by  and  by. 

Soi.  Gen.  Now  we  shall  call  our  witnesMi  Is 
prove,  that  what  he  then  swore  was  fhbe. 

Att.  Gen.  We  call  no  more  to  the  poist, 
what  he  did  swear ;  bnt  go  on  to  -disprove  whtf 
he  did  then  swear. 

Oates.  Bfy  lord,  I  would  put  ttiis  qoeetio"  fo 
the  court.  Whether, this  be  a  proof  suiBaei* 
for  this  point? 

X.  C  /.  I  leave  that  to  the  jniy,  it  ii  • 
point  of  fact  that  they  are  to  try. 

Oates.  I  beseech  your  kMdship,  thst  the 
court  would  be  pleased  to  gire  me  an  9^^^* 

JL  C,  J.  If  you  ask  impertinent  q««w^ 
the  cburt  is  not  obliged  to  answer  tbsm.  us 
on,  Mr.  Attorney.  ^ 

Att.  Gen.  Gall  Martin  Hilsley^  «1\^ 
Bmuj  Thoiatoa,  asq.    lliNar  ft.  HiU»r. 
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I  met  him  baini  bjrihere,  at «  riela- 


[Which  was  done.]  Come,  Mr.  Hikdey,  pfay 
ae^aaiDt  my  lord  and  the  jury,  what  time  70a 
came  trom  St.  Omers,  in  the  year  1678. 

Hildey.  My  lord,  I  came  from  St.  Omen 
the  S4th  of  April,  New  Stile,  wheve  I  left  the 
priaoner,  Mr.  Gates. 

X.  C.  J.  From  whence  did  you  oome,  say 
yonP 

^  HihUv.  From  St.  Omiers^  the  S4th  of  April, 
New  Stile. 

L.C.J.  Whatyear? 

mUley.  In  the  year  1678,  that  is,  the  14th 
of  April  here ;  and  the  9Sd  of  April  New  Stile, 
I  saw  the  prisoner  at  St.'  Omeni,  and  went  to 
•ebool  with  him,  and  on  the  34th  I  came  from 
8t  Omen,  and  went  to  Calais,  atkd  (rom  thence 
into  England ;  but  he  was  never  in  my  eom- 
pany  all  the  while  I  was  coming  for  England, 
.  Iliongh  he  swore  he  came  orer  with  roe. 
'  X.  C  J.  The  Sdd  of  April  you  say  you  saw 
liim? 

HUiky.  Yes,  I  was  with  him,  that  was  the 
day  before  1  came  from  St.  Omers. 

L.  C.  J.  You  left  him  there  the  day  before 
you  came  away,  you  say  ? 

Hilslty.  1  did  not  see  him  that  mominff 
ttiat  I  came  away,  but  here  are  others  that  did. 

Att,  Gen,  Was  he  a  scholar  there  ? 
'    HiltUy,  Yes,  my  lord,  he  was. 

Att.  Gen,  Did  you  know  him  Tcry  well? 

HiUly,  Yes,  my  lord,  I  did. 
• '  Ait.  Gen.  Did  he  come  oyer  into  England 
with  you? 

-  ESlil^,  My  lord,  I  came  from  St.  Omers  to 
Chikus,  'and-  never  saw  hin^ ;  from  Calais  to 
I>over ;  I  never  saw  him  from  Dover  to  Lon- 
don, I  never  saw  him  all  the  way ;  and  I  am 
Confident  he  was  not  in  the  same  ship  I  came 
over  in,  lor  I  should  have  seen  him  if  he  had. 

Att,  Gen,  Was  he  ibr  some  time  before  that 
constantly  at  St  Omers  P 

Hii$iey,  We  went  perpetually  to  school  te-' 
gether. 

L,  C,  J. '  What  time  did  yon  take  shipping 
after  you  went  fiom  St.  Omers  ? 

Hihley.  The  rery  next  day;  the  day  I 
^wentfrom  St.  Omers  was  on  the  Sunday  morn- 
ing: On  Monday  I  took  shipping  from  Calais 
to  Dorer,  and  I  arrived  in  England  at  ten  of 
the  cloclt  the  same  night. 

Gates,  Whendoesfo  say  he  arrbed  in  Eng- 
land? 

L,  C,  J.    He   says,    he    went   from    St. 
Omers  on  the  Sanday,  be  came  that  night  to 
Calais,  9fkd  the  next  day  went  on  boar^  from  ^ 
Calais,  and  came  that  night  to  Dover,  that  was 
Monday  night. 

Hihley.  Yes,  I  came  that  ni^t  to  Dover, 
and  I  lay  there  that  Monday  night,  the  next 
day  was  the  26th  of  April  New  Stile. 

Att,  Gen,  Where  came  you  then  from 
thence? 

HUsley,  I  came  as  far  as  Bockton -street, 
and  there  I  lay  four  or  five  days,  and  tlien  I 
eame  to  StfalDdbonm,  and  by  long  sea  from 
thence  to  Lon£>n. 

Att'i  Gin,  Where  did  you  meet  Mr.  Bot' 
aaby? 


tion's  of  m 

,  Att.  Gen,  Do  yon  remember  what  day  yoa 
methim?  •  t 

EiMty.  Itkmkitwasadayortwobefonl 
came  away  Irom  thenoe  to  London. 

Just.  WUhim,  Had  yon  any  disconne  with 
Mr.  Oates,  about  your  comii^  into  England  N 

Hihley.  Nothing-  at  all,  sir  Pranas,  that  I 
remember.  9 

L.C.J,  VhattimedidyoaeometoLondoiit 

Hilil^.  I  cane  within  a  iew  days  to  Lon- 
don. I  staid  four  or  five  days  there  by  tha . 
way;  and  I  saw  Mr.  Bumaby  withm  fimt 
days,  I  thmk,  after  I  came  into  Englaiid.  It 
was  about  Monday  sevennigbt  after  1  oama 
firom  St.  Omers,  that  I  came  to  London. 

Att.  Gen.  That  was  May  New  Stile. 

Hiki^,  That  is  their  Sule.    It  was  so. 

SoL  Gen.  Jn  our  Stile  it  was  tJie  31st  of 
April. 

•  Mr.  Hafitm.Pniy  did  yon  give  til  account  to 
amr  body,  after  you  came  to  London,  that  yoa 
left  Oates  at  St.  Omers  when  von  came  away  ? 

Hikley,  What  say  yon,  Mr.  Hanseys?  I 
did  not  well  nndentand  your  questMn. 

L.  C,  J,  Then  mind  me.  Sir:  It  was  asked 
of  you,  whether  you  bad  any  disooursa  with 
any  body  after  you  came  hither,  that  yoo  Ivii 
left  Mr.  Oates  behind  you  at  St.  Omers  ? 

HUsley.  I  did  tell  some  persons  I  left  an 
English  parson  there,  at  the  same  time  I  cama 
away.  % 

L,  C.  J,  Did  you  not  name  him,  who  it  was  ?  ~ 

Hiltley,  Yes,  I  named  him  by  the  name  ha 
went  by  there,  and  that  was  Sampson  Lucy. 

Att,  Gen.  To  whom  did  you  tell  it? 

Hilsl^,  To  one  Mr.  Osbonm.  ^ 

SoL  Uen.  Did  he  go  by  that  name  of  Samp» 
son  Lucy  in  the  college  ? 

Hiltiey.  '  Yes,  he  did.  sometimes,  he  had 
threeor  tour  names,  he  was  called  sometimes 
Titus  Ambrosius. 

Oittes.  Now,  my  lord,  I  desire  I  may  ask 
that  gentleman  a  question  or  two. 

L,  C.  J.  Ay,  if  they  have  done  with  him. 

Att,  Gen,  We  have,  my  lord.  > 

X.  C.  J,  Then  ask  him  what  yon  will. 

Oates.  I  desire,  my  lord,  that  yoo  will  ba 
pleased  to  ask  that  gentleman  what  religion 
he  is  of;  for  it  is  a  lair  question,  and  an 
equitable  one,  and  that  which  very  nearly  con-^ 
cerns  me ;  and  I  desire  to  know  where  he  lives. 

L,  C.  J.  What  religion  are  you  of,  Sir  ? 

HiUley.  1  am  a  Roman  Catholic. 

L.  C.  J,  Where  do  you  live  ? 

HUsley.  I  live  in  Lopdon,  i  am  of  the  Inner-; 
Temple. 

L,  C.  J,  He  says  that  he  is  a  Romto  Ca» 
tholic,  and  lives  in  London. 

Oates.  Fray  be  pleased,  my  lord,  to  ask  hia» 
when  he  went  to  St.  Omers  first,  and  how 
long  he  stayed  thefe  ? 

HUsley.  My  lord,  I  was  there  about  six 
years,  I  presume  it  was  about  the  year  1673, 
when  1  went  there  first.  ^ 

Oates.  Pray  ask  him  Ivhat  he  did  thcre^ 
what  was  his  businets  ?      r^^^^T^ 
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way  I  for  I  know  of  no  fniviUge  yoo  bate 


^  J«/.  Gem.  TkM  if  noU fwtiMit  ywrton       X^  C  X  Tfafttis  Miaftir  fBaiti«BP«t|ier. 
»t  all,  with  sabmtsaon,  my  lord.  Oal0$,  Gif •  me  l«avt  t^  wuku  my  defeuo^ 

Oottft.  I  basteeb  y«Hi,  Mr.  IttooMy,  give   my  lordj  I  hfiotrh  yog, 
me  leare  Id  ask  my  own  queatbns.  X.  C  J.  Ay,  in  Goid'f  mme ;  bat  I  pray 

X.C./.  Ay,  btttyaammtlMklbvaiMlper-    yow  Ibaa  make  it  in  a  ngular  andbeconug 
tinont  qnestiansw  '^     « ■  "• 

Cblat.  Mylord,Iwoaldlniovwbalwa«bia 
aaaploymaiit  there  at  8t  Omera  P 

MiUtey,  I  know  not  myself  of  any  partiottlar 
ampbyment  I  had,  an^  mon^  than  any  of  the 
)rail  that  were  tiMre. 

X.  C.J.  Bat,  Mr.  Galea,  yeo  moat  not  ask 
any  auch^qaestioiis ;  what  koow  I,  but  by  aak- 
lag  him  the  qoestioa,  you  may  make  him  eb» 
MMuova  la  aome  penalty,  bat  yoo  moitaotaifc 
•By  qoestiana  te  eosnare  him. 

Oa<ea.  My  lord,  it  teada  ▼ery  woch  to  my 
defence  to  have  that  quettien  Iridy  answered* 

•X.  C.  J.  But   if  it  taoda  to  your  dafeooe 
^yoamottaoisobjeothtmto  a 


penalty  byyour  qoestions. 
•    Oaltt.  nei 


leqouea 


t  natara  ef  my 
an  answer  to  that  qoesliso. 

X.  C.  X  But  sull  yoo  make  a  man  liable 
ki  pnpishmant,  by  ensoaring  qnastiaiiar  If  a 
man  shouhl  ask  yoo  what  Nligioo  yoo  ara 

I  *0(Utt.  My  k>wi,  I  will  tell  yoo  by  and  by 
tny  leasQD,  and  I  hape  a  good  one,  why  1 
ask  it 

X.  C.  J.  I  doaoi  bdieTa  yoo  ean  hare  any 
season ;  but  to  be  soie  we  most  not  sutfer  any 
anch  entangling  ooestions  to  be  adced. 

Ostef.  my  ask  him,  my  lerd*  when  I  came 
ia8t.Onmn. 

X.  C.  J:  When  did  Gates  came  to  St.  Gmem? 

HiUley.  As  well  as  f  mmember,  became  to 
8t  Gmers  either  the  latter  end  ef  November, 
m^the  bmnaing  of  December,  in  the  year 
1677, 1  think  it  was  that  year. 

Oalei.  I  dtaire  you  would  aak  him.  Whe- 
ther thev  were  not  pricsii  and  Jesuits  that  go- 
verned that  house? 

X.  C.  J;  What  a'queatlonis  that !  I  tell  you 
it  is  not  tit  to  be  asked. 

OmUt.  ^  daanand  an  answer  to  it,  open  the 
oath  he  has  token. 

X.  C.  X  And  I  toll  yoo,  upon  the  oath  yoo 
have  token,  you  ara  net  bouiid  to  aaswar  any 
aoeh  qncatien. 

Goad,  my  lard,  let  my  qutsdona  he 


X.  €.  X  Ne,  fiir,  they  shall  set 
do  not  thiak  to  put  inesnilantiea  upoq  us ;  if 
you  will  behav«  yonnm  aa  yoo  ought  to  do, 
and  keep  to  that  which  ia  proper,  wall  and 

Oute$.  If  your  lordship  pleasea,  I  thinklhia 
amnr  atapsaror  bml 

X.  C.X  What,  to  aak  such 
lieoaastheiearof 

Oalm.  Traly,  my  tord,  I  thiak  thay  ara  it 
qoestions  to  be  asked. 
.   X.  C.  X  Bot  we  araan  ofanotber  opinimi. 

Dslm.  Mykwd,  I  dssim  to  hsMMF,  vlmthar 
«hey  are  not  set  on  by  thor  aopaBsra  to  da 


naorethaA  other  people,  to 
yoo  do. 

Oa^es.  My  lord,  I  look  opoo  mywlf  ai 
hardly  used  m  the  case. 

L.^C.  X  I  care  not  what  yoo  look  upm 
yeorsalf  to  be  ;  if  jfoo  will  ask  qocstiom.  iik 
none  bot  lair  qjnestiens,  aad  while  yoa  ksrp 
within  bounds,  yoo  shall  be  heard  as  w«tt  m 
aoy  of  the  king's  subjecto  ;  but  if  you  will. 
break  oot  bto  questions  that  are  impsrtiarat^ 
extraragaat,  or  enanaring,  we  most  eonmt 
you,  wd  kaqj  you  within  proper  limits. 

Oatc$.  Then,  my  k»nl,  1  ask.  Whether  bo 
was  Bot  a  witoass  at  thaTrial  al' the  Five  Jemiti, 
and  at  Langhorn's  Trial  ? 

X^aX  Ay,thatiaa| 
say  you  to  it,  Sii*  f 

nikh^,  I  was  so,  8ir. 

0<Ue$..  Pray,  my  lord,  aak  him  what  oreil 
he  received  at  those  trials  P 

X.  C.  X  What  a  quastioQ  ia  that,  to  Mb  sq 
man! 

Oute$.  My  lord,  I  think  it  is  a  {air^queiiioD. 

X.  C.  X  No,  indeed,  it  is  not  a'tair  me 
at  aU.  . 

Oat€$,  My  brd,  I  denro  to  know  wbatin- 
duces  him  to  come  here  aa  a  witoem  aeVf 
since  it  appears  that  now  he  comes  to  givsm 
evidence  that  he  gave  six  yean  sgOt  and  aio 
not  believed? 

HiUUy.  My  lord,  I  aip  suhpmnaed. 

X.  C.  X  He  has  given  you  an  answer  to 
the  quastioo,  though  I  thmk  it  vrm  aa  idit 
questioo,  and  not  at  all  to  the  purpose. 

Oaiei.  It  may  be,  he  iM^  have  some  fiA* 
tioular  reason  to  induce  him  to  it  now. 

X.  C.  X  Well,  he  tells  vou  he  eamebemmi 
he  waa  suhpmnaed,  and  that  is  sofficieot :  be 
is  not  compielhible  to  bo  a  witaessi  onlcm  bf 
heaubpmnaed ;  but  if  a  man  will  come  witbost 
a  aubpmna,  and  give  evidence  in  a  cause,  tbit 
is  no  ol^jection  to  his  testimony. 

0«t/l€9.  My  kMd,  I  desire  to  know  of  bia^ 
whether  he  is  to  have  any  rewacd  fiir  swsaiiflg 
in  tdMpcaoae  ? 

X.  C.  X  What  say  you.  Sir,  are  yoa  H 
liaive  any  rewavd  for  yoqr  evidence  ? 

Mikky.  None  at  all  as  I  ^wof,  my  lorit 
I  aasaitt  vou 

Ju9t.  wuiwu.  He  is  not  puid  for  bis  efi* 
deuce,  Mr.  Gates. 

Oolef.  Ifhebeorbenot,lcaanot  toU,JMr 

do  I  know  who  ever  waa  paid  for  it 

X.  C.  X  Have  yoo  any  mere  qosadoas  W 
Mkhim  P 

Oata.  Pray,  my  lord,  I  desire  to  knoiri 
likMwu  the  oooaakm  of  bia  oomifig  avsjT 
(hHB.8t.Gmam? 

jHt/i%.  I  Mioisbed  my  studies. 

Oale$,  Pmy,mylord,beplmaedtoll8kbwi| 
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litBtt  in  Eo^lflid,  in  the  lAoitfa  of  AprH  1678, 
-idid  ft-Mii  whom  be  did  bear  of  it  t 

HiUiey,  I  did  hesr  of  it  amoag'  the  rett  of 
ibe  students  of  the  college. 

X.  C.  J.  What  did  jon  h^r  off 
ttiltiey,  I  did  liear  of  a   oofisult   of  the 
Withers  m  April  107S. 

Att.  Gen.  Yes,  there  was,  bat  not  stiiA  an 
^ae  as  Mr.  Oates  speaks  of,  nor  wai  be  at  it. 

Jost  Eoltoaay,  For  what  was  that  consult, 
*IpraTVouf 

Hutley.  It  was  nothing  but  a  trienniid  coo- 
yregatjon  about  the  aflkirs  of  the  society. 
«     X.  C.  X  What  were  they  to  do  there  ? 

HiliUy,  My  lord,  I  was  informed  among 
them  there,  that  it  was  only  what  they  used  to 
im?e  once  in  three  years  for  ordinary  alfiiirs. 

Oates.  My  lord,  he  pretends  to  tell  when 
I  came  thither ;  I  desire  to  know  of  liim  f)rom 
^hxt  time  it  was  he  saw  me  there,  and  how 
oilenr 

Hilii^,  Generally  erery  day,  as  near  as  I 
can  remember,  I  thinlc,  Mr.  Oates ;  you  and  I, 
Mr.  Gates,  went  tb  school  in  the  same  place. 

Oo/et.  Pray,  how  many  days  was  I  absent 
from  thence  in  that  time  you  were  there  f 

iff alflfy.  You  were  there  generally  as  ofWn 
a«  I ;  1  do  not  know  whether  erer  you  missed 
m  day  or  no. 

Clatei.  Pray,  my  lord,  will  tou  ask  the  gen- 
*t)eniaa  one  question  more.  Whether  he  can 
particularly  tell  that  he  did  see  me  every  day 
^a|  St.  Omers  f  For  it  it  not  enoogh  for  him  to 
Vwear  that  he  saw  me  there  $  but  he  ouffht  to 
give  an  account  how  he  comes  to  know  it  by 
some  particular  circumstances. 

X.  C.  J.  He  has  given  you  several  circum- 
•tancca  of  bis  knowledge ;  ibr  he  says  he  was 
there  all  the  while  from  your  coming,  till  the 
S5d  of  April  New  Stile,  that  he  came  ibr  Eng- 
land ;  he  says  he  was  a  scholar  in  the  same 
form  and  class  with  you,  and  because  he  does 
"hot  remember  himself  to  have  been  absent,  he 
^loes  not  remember  you  to  be  absent  neither. 

j^rr.  Gen,  And  he  swears  particuhrly  to 
the  very  time  he  came  over,  which  was  Aprfl 
the  Uth  CM  Stile. 

Oatet.  Well,  I  have  no  more  questions  to 
•dc  this  ffentiemaa. 
L,  C.  J.  Then  call  another. 
Sot.  Gen.   Cryer,  call  Mr.  John  Dorrel. 
[Who  was  sworn.] 

L,  C.  J.  Look  ye,  Mr.  Attorney,  you  did 
iipen  thing^B  at  die  first  fbr  method's  sakel^ 
periods  of  time  ;  the  first  was  Hihsley's  coming 
over,  the  next  was  the  meeting  with  Bumaby  ; 
faiw  pray  observe  that  methyl,  and  calt  that 
Bumaby  next. 

Ati.  Gen,  My  lord,  we  shall  call  him  by  and 
bv*;  bnt  we  have  not  done  with  this  business 
about  Hilsley,  we  have  some  witnesses  that 
will  give  an  evidence  to  strengthen  and  back  his 
testimony.  'Come,  Mr.  Dorrel,  what  have 
you  to  say  to  this  matter  ?      . 

Dorrel,  My  lord,  in  April  1678,  I  came 
(Kmi  Brussels  to  Englandi  where  presently 
%flsr  I  c^taoy  I  was  withoue  Mr.  CMonrti  and 


m;^  mother  ;aftd  there  was  tdisyiirtwbehietm 
xoy  mother  and  him  about  reKgioti. 

X.  C.  J.  Wbere  was  that  ?f 

Dorrel  It  was  hetv  in  England. 

Att.  Gtn.  Now  tell  the  time  when  tfait 
was.  ' 

DorteL  As  near  as  I  can  guess,  it  was  th« 
15th  or  16th  of  April  Old  Stile,  in  the  yeak 
1678. 

Att.  Gen,  Wdl,  Sir,  goon  with  your  story. 

Dorrel,  My  mother  was  laughing  at  his  r«r 
ligion,  and  tehing  him  some  ridiedloils  storieip 
and  he  replied,  lliere  are  a  great  many  din 
are  so  ignorant,  that  are  bred  up  in  the  rel^ioD 
of  the  Church  of  England,  that  they  are  forced 
to  be  sent  to  the  colleges  abroad  to  be  taught» 
even  some  of  the  de^  of  that  churchy  and 
particularized  in  one  Sampson  Lney,  afian 
Oatesi^  that  was  a  schokr  at  that  time  at  SL 
Omers,  as  he  was  assured  by  a  gentleman  thit 
was  newly  come  from  thence.  My  mother  ib 
now  sick,  or  ete  she  would  have  been  hen^ 
and  would  have  testiBed  the  same  I  now  do. 

Sol,  Gen.  This  gentleman  is  a  Protestant. 
Mr.Oales. 

Oo^.  What  it  your  name,  Shr,  I  prar  r 

Dorrel,  My  name  is  John  Dorrel,  Sur. 

Oatet.  Were  you  never  at  St.  Omers  a  itt- 
dent  there  P 

Doi;^el.  I  was  there,  but  before  your  time^ 
I>octor ;  I  had  not  the  happiness  to  be  dier» 
while  you  were  there. 

Dates.  I  jnray.  Sir,  what  religionflnl  you  irfT 

Dorrel.  1  am  a  Papist  now. 

Odtet,  I  desire,  my  lord,  the  Court  would  bo 
pleased  to  take  notice  of  it ;  he  owns  he  WBft 
reca^ualed  to  the  Church  of  Rome. 

DarreL  Mr.  Oates,  to  satisfy  you,  I  weoC 
over  when  I  was  a  chiM  of  IS  or  IS  years  Mp 
and  so  was  bred  in  that  persuasion. 

X.  C.  X  Well,  well,  we  all  observe  whil 
he  says.  

Sol,  Gen,  Pray  swear  Mr.  Osbonm.  [Wbldii 
was  done.] 

Att,  Gen;  My  lord,  we  call  thb  peraon  only 
to  diis  matter.  Pray,  Sir,  will  you  give  tb» 
court  and  the  jury  an  account  what  msoourai 
you  bad  with  Mr.  Hilsley  about  Oates,  And 
pray,  Sir,  tell  die  time  when  it  was  ? 

Otboum.  My  brd,  I  went  out  of  town  thi 
30th  of  April,  the  year  before  the  pretended 
Plot  was  discovered  by  Mr.  Oates,  and  I  met 
with  Mr.  Hilsley  two  or  three  days  befbre,  ind 
enquiring.of  him  about  the  afibira  of  St  Omers, 
faetold  me  of  a  minister  of  the  Church  of  £flg* 
land  that  was  come  thither  to  be  a  stnddif 
there,  who  went  under  the  name  of  Sampson 
Lucy,  but  his  right  name  was  Oates ;  I  asked 
him  what  he  pretended  to ;  did  he  iotend  to  bt 
of  that  order  r  He  told  me,  he  did  believe  ths| 
he  would  not  be  admitted  for  his  irregular  and 
childish  behaviour,  and  that  he  had  left  him 
in  the  college ;  and  this  I  afterwards  in  dis- 
course told  to  madam  Dorrel,  who- is  a  Pt-otes^ 
taut ;  and  to  my  mother,  whole  since  dead. 

Att.  Gen.  Will  Mr.  OMea  ttk  tUs  genttn* 
man  any  questions  f 
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OeUet.  I  only  adc  him  what  rdigioa  be  is  of? 

X.  C.  J.  What  relkrion  are  yon  of,  Sir  P 

Osboum.  1  am  a  Roman  Catholic,  my  lord. 

SoL  Gen,  Now,  my  lord,  we  come  to  call 
Mr.  Bumaby.  Pray  swear  him.  [Which 
was  done.] 

^  Att,  Gen,  Mr.  Bamaby,  pray  will  you  ac- 
quaint my  loni  and  the  jury,  ot  the  time  when 
you  came  from  St.  Omers  to  Eng^nd,  and 
when  you  met  with  Mr.  Hilsley  ? 

Bumaby.  I  met  with  Hilsley  on  the  18th  Of 
April  Old  Stile,  in  the  year  78 ;  tiien'I  pursued 
^y  journey  the  following  day  to  St.  Omers. 

L,  C.  J.  ^berc  did  you  meet  him  ? 

Bumaby.  Between  Sittenboum  and  Canter- 
"bury,  and  afterwards  I  pursued  my  journey 
from  Canterbury  to  Dorer,  from  thence  to  Ca- 
lais, and  from  thence  to  St.  Omers,  I  arrived 
'at  St.  Omers  the  21st  of  April  Old  Stile, 
which  was  tlie  1st  of  May  New  Stile;  upon 
the  2d  of  May  Mr.  Oates  was  in  my  company ; 
1  was  walking  in  the  garden,  and  he  came  into 
\ny  company. 

X.  C.J.  When  was  it? 
'    Bumaby,  The  9d  of  May  New  Stile,  and  the 
dd  of  Moy  again  I  went  mto  the  ganlen,  and 
there  he  was  with,  me  again ;  and  the  6th  of 
May  I  saw  him  again. 
'^  X.  C.  J.  Where?. 

Bumah.  Jn  the  rhetorick  form. 
I    JU  C.J.  But  where  I  In  what  place  ? 

Bumaby.  At  St.  Omers. 
t    l4*  C.  J.  You  speak  of  your  own  knowledge, 
jou  are  sure  you  saw  him  there  at  those  times  ? 

Bccnittfry.  V es  in  the  Rhetorick  school,  and 
^  the  garden. 

Att.  Gen.  What  more  do  you  know  of  him? 

Bumaby,  I  saw  him  again  the  8th  of  May 
New  Stile,  that  is  the  28tb  of  April  Old  Stile ; 
1  mean  by  New  Stile,  that  stile  which  was  used 
in  the  place  where  I  was  then. 
*  Att,  Gen.  How  long  was  be  there  before  he 
went  away? 

Bumuby,  I  know  he  was  there  from  the 
^d  of  May,  the  day  afler  I  came  thither,  to  the 
SOth  of  June,  and  then  1  went  away,  or  there- 
abouts. 

X.  C.  X  Did  you  see  him  daily  all  that  tio&e. 

humQby,  Yes,  from  day  to  day  he  was  not 
put  of  the  house. 

^  X.  C.  J,    Were  you  a  scholar  there  with 
him? — Bumaby.  Yes,  I  was. 

X.  C.  X  What  year  was  that? 

Bum,aby.  Intheyear78. 

Att,  Gen.  Mr.  Oates  may  ask  him  what 
questions  he  will. 

Oatei,  My  lord,  he  says  he  went  away  ;  I 
desire  to  know  whither  he  did  go. 

Bumaby,  I  went  away  the  20th  of  June 
^irom  St.  Omers,  it  is  no  matter  whither  I  went 

Oates.  I  desire  be  may  give  an  account 
what  religion  he  is  of. 

Bumaby.  I  am  a  Roman  Catholic. 

Oates.  My  lord,  I  desire  to  know  whether 
he  be  not  oftliat  order. 

t.  C.  X  That  I  will  not  ask  him,  111  as- 
sure you. 


Oata.  Truly,  my  loid,  I  think  it  is  a  Terj 
hard  matter  for  me  to  have  Jesuits  adouttsd 
as  witnesses  in  such  a  cause  against  me. 

L.  C.  J,  1  have  told  you  already,  you  sie 
not  to  ask.  any  questions  of  aoy  witnesses  that 
mi^  sulject  them  to  any  penal^,  or  make 
them  accuse  themselves  of  any  crune. 

Oates.  My  lord,  I  humbly  desire  he  would 
give  an  account,  whether  he  were  not  admit- 
ted into  the  society. 

X.  C.  X'  I  teU  you,  he  is  not  to  besilu^ 
that  question. 

Oates,  He  has  owned  it  before. 

L.  C.  J.  Do  you  take  your  advantage  of  i^ 
if  you  can  prove  it. 

Oates.  Then,  my  lord,  I  desire  to  ask  lum, 
whether  or  no  he  Ad  appear  as  a  witness  at  tiie 
Trial  of  the  five  Jesuits. 

Bumaiw.  No,  my  lord,  I  did  not 

Oates.  Fray,  my  lord,  ask  himwhetberk 
was  not  summoned  to  appear  then. 

.  Bumaby,  No,  I  was  not. 

Oates,  my,  my  lord,  ask  him,  wbatiewatd 
he  is  to  have  for  coming  and  giving  tbis  evi- 
dence. 

L,  C.J,  Are  you  to  have  any  reward  for  lifr 
ing  a  witness  in  this  cause? 

Bumaby,  None,  my  lord,  that  I  knoir  of.  , 

X.  C.  X  That  viras  a  proper  que^on  tol^ 
asked,  and  you  have  a  fair  answer  to  it. 

Oates.  Fray,  Mr.  Bumaby,  by  what  name 
did  you  go  atJSt.  Omers? 

Bumaby.  By  the  name  of  Blunt. 

Att,  Gen.  And  what  name  did  he  go  b| 
there? 

Bumaby.  Who,  S^  ? 

Att,  Gen.  Mr.  Oates?  ' 

Bumaby.  By  the  niune  of  Sampson  Imj., 

Oates,  My  lord,  I  desire  you  to  ask  has, 
whether  he  did  know  of  any  Consult  that  siai 
to  be  held  here  in  London,  in  April  1678,  tod 
by  whom  he  knew  it? 

X.  C.  X  What  say  you^  Sir,  did  yoa  bov 
^f  any  consulC  ? 

Bumaby.  No^  I  neither  heaid  of  itf  DOf 
knew  any  thinff  of  it. 

Att.  Gen,  Now,  my  lord,  we  shall  go  oil  to 
another  period  of  time,  and  that  is  conceroin^ 
Pool.    Swear  Mr.  Pool.      [Which  was  dowej 

Sol.  Gen.  Pray  will  you  acquaint  my  low 
and  the  jury,  whether  you  knew  Mr.  Boiaabj 
at  St.  Omers? 

Pool,  Yes,  I  did,  Sir. 

SoL  Gen.  Do  you  know  the  time  whssM 
came  to  St.  Omers  ? 

Pool.  No,  r  do  no  not  remember  it. 

Ait.  Gen,  When  did  you  come  over  froa 
St.  Omm? 

Pool.  The  25th  of  April. 

Att.  Gen,  What  Stile  ?— Poo/.  OldStfls.  . 

Att.  Gen,  In  what  year  ? 

Pool.  Id  the  year  1678. 

Att.  Gen.  Did  you  know  Mr.  Gates  at  SL 
Omers? 

PooL  Yes,  I  did  know  that  gentleman  ttier*> 

Att.  Gen.  Was  he  at  St.  Omers  that  tin* 
you  was  there  f^PooL  Yesi  be  was. 
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*  ^/.  ihn>  Did  yoQ  leiTehio  tliere  wIwb  yoa 
oune  away  ? 

Poo/.  Yes,  I  did  leave  him  there  when  I 
came  away.  . 

SoL  Gen.  Pray  lell  the  eoart  some  pardcn- 
kr  thinjgrivhy  you  remember  it,  and  upoo  what 
Mcoudt  you  came  away. 
'  Poo/.  Upon  the  occasioii  of  my  brother's 
death  1  eame  over,  and  I  can  tell  iieveral  par- 
ticulars of  my  journey ;  I  came  away  upon  the 
Thursday,  and  I  came  to  London  apo:^  the 
Sunday  miowing'. 

Att,  Gen,  Yo|i  are  sure  yoa  left  Mr.  Oates 
there  then  ? 

.  Pot;/.  Yes,  I  am  sure  I  did  leave  Mr.  Oittes 
there  when  I  came  away,  and  I  came  away 
thenoetbeMhofMay  New  Stile,  the  35th  of 
ApnIOldSttle. 

SoL  Gen,  Fray  how  long  did  you  know  Mr. 
Oates  there? 

Fool,  1  knew  hhn  therefrom  Chrietmas  be- 
Ihvethat. 

X.  Q.  J.  Yon  were  of  the  coHege,  were  you 
QDtP^-^'Poo/.  Yes,  f  was  a  stndent  there, 

X.  €.  J.  Yoa  are  sm-e  be  was  there  aH  the 
while. 

Pooi;  I  do  not  remember  be  was  a  day  ab- 
aent,  and  if  be  bad  gone  away^,  particular  no- 
iMe  would  have  been  taken  of  it. 

X.  C.  J,  Did  you  see  Mm  there  two  or  three 
days  before  yoa  came  away  ^ 

Fool.  I  saw  bin  that  morning  I  caoie  away. 

X.  C.  J.  And  what  time  before  ?  * 

Fook  I  saw  him  two  or  three  days  befbre 


X.  C.  X  Call  yoa  mime  any  particnhur 
days? 

Fo<^.  1  saw  him  the  Ist  of  May,  and  tbe  3d 
•f  May,  and  the  5th  of  May,  which  was  the 
35th  of  April  Old  Stile,  and  then  1  came  away. 

X.  C  J.  Are  yon  smre  you  left  him  tfiere 
Aea? 

Pool.   I  am   sure  I  left  him  there,  I  can 
iwear-fit  without  any  diiBcuUy  at  all. 
,    X.  C.  J.  What  do  you  ask  him,  Mr.  Oates? 

Oates.  1  desire  to  know  what  religion  he  is 
•f.  ^ 

X.  C.  J.  What  religion  are  you  pf  ? 
'   Fool.  I  am  a  Roman  Catholic. 

Oates.  I  desire  your  loniship  wotild  ask  him, 
whether  be  was  a  witness  at  tbe  Trial  of  the 
five  Jesuits,  or  at  Langfaorn's  Trial. 

Fool,  No,  I  was  never  an  evidence  before  in 
Inyjife. 

Oates.  Pray,  my  lord,  ask  him,  whether  he 
was  not  admitted  into  the  Sodality  of  the  Vir- 
gin Mary. 

X.  C.  J.  No,  indeed,  I  shall  ask  him  no  such 


Oales.  Pray,  my  lord,  let  him  answer  it. 
X.  C,  J.  Prove  what  you  can  when  it  come 
to  your  turn,  but  ask  him  no  entangling  ques- 
tions* 
.  Oates.  He  has  made  himself  liable  to  a  pe- 
Balty  bv  beinff  in  that  senuimry. 
'  :   a  C.  J.  1  hope  a  man  may  be  at  St.  Omers 
and  yet  not  be  punished  for  it,  Mr.  OateA, 
voux. 


Oates.  It  is  my  defence  to  disable  the  wit- 
nesses against  me. 

X.  C.  X  But  they  roust  not  be  asked  what 
may  make  them  accuse  themselves. 

Gates.  My  lord,  it  is  hard  that  the  witnesses 
shall  not  be  made  to  answer  my  questions. 

X.  C.  J.  Pray,  Sir,  be  quiet ;  we  have  told 
you  often  enough  already,  you  must  not  think' 
to  govern  us,  it  must  not  be  aJloWed. 

Dates.  My  lord,  I  desire  he  may  be  asked 
then,  what  reward  he  ha>  to  come  and  swear 
in  this  caose. 

^ooL  Mv  lord,  1  do  not  know  thai  1  an  t» 
much  as  to  nave  my  charges  borne. 

X.  C.  J.  Are  yon  to  have  any  reward? 

Fool.  No,  my  lord,  that  1  know  of. 

Oaies.  Prey,  my  lotd,  I  desire  he  nay  hft 
asked,  what  wasUie  occasion  of  Mr.  HiUtey's 
cominar  away  from  St.  Omers. 

Foot.  Indeed  I  did  not  examine  into  the  oc* 
casion  at  all,  for  I  was  never  a  raau  that  med- 
dled or  made  on  any  side,  but  lived  quietly  in  thd 
opllege,  and  minded  my  studiea. 

Oates.  My  1^,  I  desire  your  lordship  tsr 
ask  him,  whether  he  did  know  of  any  consult 
of  the  Jesuits  in  April  1676,  and  from  whonoi 
he  knew  it. 

Fool.  I  know  not  of  any  particular  oonsahr 
I  heard  something  in  general  of  a  Triennial 
Congregation,  but  I  cannot  speak  any  thing  o# 
my  own  knowledge. 

Oates.  My  lord,  f  desire  to  know  of  him,  if 
he  can  te|l  wnen  I  came  to  St.  Omem? 

X.  C.  J.  Do  you  know  when  Oates  cane  to 
St.  Omers. 

Fool.  About  Christmas,  as  near  as  I  oan  re* 
member,  it  was  the  latter  end  of  November. 

Oates.  How  much  before  or  after  Christmi 
was  it? 

Fool.  I  cannot  tdl  exactly. 

Oates.  What  year  was  it  i n  ? — Pool.  In  lfi77« 

Oaies.  I  desire  to  know  oT  him,  my  lord, 
whether  he  saw  me  every  day  at  St.  Omers  at 
dinner. 

Fool.  I  cannot  say  that  ever  I. knew  be  waa 
absent  any  one  day,  never  three  days  I  think  t 
may  affirm,  but  only  when  he  was  in  the  la-  , 
firmary. 

Att.  Gen.  That>  the  place  where  they  go 
when  they  are  sick. 

Oates.  Pray,  my  lord,  ask  him  by  what 
name  he  went,  when  he  was  there  in  me  eol* 
lege, — Fool.  By  the  name  of  Killingbeck. 

SoL  Gen.  By  what  name  did  he  go,  I  pra^f 
yon  t-^-Pool.  By  the  name  of  Sampson  Lucy. 
«  Sol.  Gen.  Swear  Mr.  Henry  Thomtou.-*r 
[Which  was  done.] 

Ait.  Gen.  Mr.  Thornton,  pray  where  were 
you  in  the  year  1678  ?  • 

Thornton.  At  St.  Omers,  my  lord. 

Att.  Gen.  Do  you  remember  Mr.  Oalcfe 
there,  do  you  know  him  ? 

Tfiornton.  Yes,  I  know  him  very  well. 

Att.  Gen.  When  did  he  conce thither? 

Thomttm.  He  came  there  about  Christmea 
1677. 

Ati.  Gen,  Hovf  long  did  he  ooQtiQue  there  ? 

4B 
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-  Thornton.  He  gtaid  tliere  till  St.  John  Bap- 
tist's £?e,  in  Jane  1678. 

Att,  Gen.  Midsammer  yon  mean? 
.    Tfiornton.  Yes,  the  Etc  of  St.  John  Baptist. 

Att,  Gen.  What  Stile  ? 
•      Thornton,  New  Stile. 

SoL  Gen,  Did  you  see  him  there  all  the 
-while.?    , 

Thornton,  Yes,  I  did  see  him  every  day,  I 
believe,  in  the  refectory  at  dinner-time,  and  at 
Ai^t  ID  the  dormitory,  where  all  the  colle- 
gians have  their  beds:  I  lay  over  against  him 
eveij  night,  I  saw  him  particularly  upon  the 
day  of  Hilsley 's  departure,  which  was  the  24th 
of  At>ril  New  Stile,  and  I  saw  him  the  1st  of 
May  New  Stile,  upon  the  coming  of  Mr.  Bur- 
Baby  to  the  college ;  and  particularly  again  1 
ti^member  him  there  the  So  oP  May,  when  my 
•chool- fellows  exhibited  an  action,  or  play. 

Att,  Gen,  Was  Mr.  Gates  thera  then  P 

-  Thornton,  Yes,  I  saw  him  present  at  it,  and 
i  know,  it  by  this  particular  circumstance,  there 
vas  a  scuffle  between  him  and  another  alMrat  a 
place  to  see  the  play«  » 

Mr.  Jones.  Did  you  see  him  the  SSd  of  April 
Old  Stile,  that  is  the  3d  of  May  New  Stile, 
vbieh  was  the  day  afler  your  play,  that  you 
remember  P 

^  Thornton,  I  do  not  remember  that  I  did  see 
bim  thai  day,  by  any  particular  circumstance, 
though  I  believe  I  did. 

Mr.  Jones.  Do  you  remember  when  Mr.  Pool 
came  away  from  St.  Omen  P 
(  Thornton,  Yes,  I  do. 

Mr.  Jones.  When  was  thatP 
'  Thornton.  The  5th  of  May  New  Stile. 

Mr.  Joiief.  Was  Oates  at  St.  Omen  at  Uiat 
lime? 

Thornton,  Yes,  he  was  there  then,  I  am  sore. 

Att.  Gen.  Was  not  he  Reader  there  in  the 
eoilegef 

.  Thorntpn.  He  was  Reader  in  the  Sodality, 
and  4o  my  knowledge,  he  did  not  miss  once 
from  the  24th  of  April  New  Stile,  to  the  S4th 
of  May  New  Stile,  from  being  there,  and  read- 
ing in  the  sodality. 

L.  C,  J.  What  did  he  use  to  read? 

Thornton.  Some  spiritual  book,  or  piece  of 
divinity,  or  the  like,  as  it  was  usual  to  have  read 
every  Sunday  and  Holiday. 

L.  C.J.  And  that  is  one  reason  why  you 
conclude  he  was  there  all  that  while,  because 
>svery  Sunday  and  Holiday  he  was  to  read,  and 
did  reed  ? — Thornton,  Yes,  my  lord. 
.  Oates.  Pkay,  my  lord,  bejpleased  to  ask  this 
gentleman  what  religion  he  is  of. 

Thornton,  A  Roman  Catholic. 

Oaits.  Where  does  he  live? 
t    L,  C.  J,  Where  do  you  live,  Mr.  Thornton  P 

J%ornton.  I  am  a  Northumberland  man, 
ihat's  my  country. 

Oates,  My  lord,  I  desire  to  know  of  him, 
when  he  did  come  from  St.  Omen. 

ThJ9mton.  1  came  from  St.  Omen,  my  lard, 
dboat  two  yean  after  that  Oates  went  away 
from  thence. 

VaU$.  Pkayi  my  brdii  bo  pleased  to  ask  him, 


wfaoit  wasthatwasTtdororgovcnior  aftfnt 
bouse  or  college. 

Thornton.  It  was  one  Mr.  Ridiard  Ashby. 

Oates.  Pray,  my  lord  be  pleased  to  ask  w 
what  school  he  was  in  there. 

Thornton.  I  was  in  Syntax,  my  lord. 

Oates,  Then,  my  lord,  I  would  ask  him  »• 
other  question,  4md  that  isthis.  Whether  bt 
was  not  a  witness  in  behalf  of  the  Ave  jenili 
and  Mr.  Langhom  P 

l^omton.  No,  I  wasjiot,  mv  lord. 

Oates,  My  lord,  I  desire  to  know  if  he  em 
tell  the  occasion  of  Mr.  Hibley's  oomisgawB/ 
from  St  Omen. 

Thornton*  It  never  conceraed  me  at  all,  and 
I  never  enquired  into  it. 

Oates,  Then,  my  lord,  I  wooldask  him  dm 
question.  Why  he  is  so  precise  as  to  his  rs* 
membranoe  or  what  was  done  in  Apiil  snd 
May,  when  he  does  not  give  an  acoooDt  of 
any  other  time,  nor  did  the  other  witoessesP 

L*  C.  J.  Yes,  but  they  do ;  they  give  ysa 
a  particular  account  from  the  time  of  yoor 
coming  thither,  which  was  aboot  ChrisMi, 
some  say  the  latter  end  of  November  or  tbehs 
ginning  of  December,  they  are  not  positive  to 
any  particular  time,  but  thereaboote,  asd  lo 
from  that  time  all  along  till  June. 

Oates,  I  beg  your  lordship's  pardoo,  1  did 
not  bear  that  he  said  any  such  thing. 

L.  C.  J,  If  you  will,  I'll  aak  him  that  qua. 
tioo  again  ibr  your  yatisfactiQa. 

Oates,  If  you  please,  my  loid. 

L.  C,  J.  Then  mind  what  b  said ;  do  m 
remember  that  Oates  was  there  in  March  W 
fore,  and  in  February  before  P 

Thornton.  Yes,  I  particulariy  remember  ia 
Marab  before,  he  did  read  a  rii&cokHis  book  ia 
the  Sodality,  and  he  was  remarkable  in  lbs 
house  by  twen^  ridiculous  passages. 

Oates.  1  do  acknowledflm  I  md  in  Muck 
read  a  pleasant  book,  called,  <  The  CoDtenpt 
^oftheClers^.' 

L,  C.  J.  By  whoso  order  did  he  read  dnt 
book  in  the  Sodality  P 

Thornton.  I  do  not  know  whether  it  wasbf 
his  own  election  that  lie  was  Reader  there,  or 
by  the  command  of  the  Prefisci  of  the  Stoditf, 
thathasthe  care  of  the  students,  and  appointt 
them  their  business. 

Oates.  Pray,  my  lord,  be  pleased  to  ask  hinii 
bow  long  be  was  resident  at  St.  Omen. 

Thornton.  J  was  there  seven  yean.  - 

L,  C.  J.  You  said  he  wss  there  m  Jone,ti]l 
Midsummer  pve. 

Thornton,  Yes^  he  was  so. 

Oates,  I  own  that  I  was  there  in  Jane,  M 
that  was  aAer  I  returned  from  £ng)and. 

L.  C,  J,  When  do  you  say  he  left  tbs  ool« 
legefintP 

Thornton,  He  never  left  the  coUegje  froa 
the  time  of  his  ooming  tbitiier  first  till  Mid' 
summer  eve,  only  one  time  that  he  was  at 
Watton,  and  thatwas  butadajor  twoatmort, 
wbidi  is  not  a  league  4Hit  of  town. 

L.  C.  J.  Do  yoo  remonberium  then  ^ost 
Christmas  timoP 


Digitized  by 


Google 


1100]  SfTATB nOALS^  l  JauuU.  \6$S.^^  Ptijwrf.     ^         [1110 

SoLQen.  Do  yoa  remember  Mr.  Ofttathera 


'!Rondm*  Yce»  my  lord,  very  wdl. 

X.  C.  J.  When  was  it  he  went  to  WattOD  P 

Thornton.  About  the  latter  end  of  January, 
at  I  do  remember,  and  in  February  above 
Shrovetide,  I  remember  him  particalarly  to  be 
there. 

L,  C,  J.  Now,  Mr.  Oates^you  see  he  speaks 
to  other  times  besides  April  and  May,  and  he 
brings,  upon  my  word,  V|iry  notable  circum- 


Gates,  He  says  he  went  to  school  with  me 
Aere,  I  think,  my  k>rd  ? 

Thornton.  No,  I  say  he  was  in  the  same 
•irflege. 

.  X.  C.  J.  Bat  not  in  the  same  Classis,  for  it 
■eems  you  were  in  the  Rhetorick  form,  and  be 
in  the  Syntax. 

Thornton.  My  lord,  he  went  there  by  rea- 
son of  his  age,  and  upon  no  other  account ;  he 
alight  have  gone  elsewhere  with  us  who  were 
«f  a  lower  form,  for  any  great  store  of  learning 
kchad. 

X.  C.  J.  You  hear  him,  I  suppose,  Mr. 
Oates;  he  ffives  no  great  commendation  of 
yoor  scholarsnip* 

Oat€$.  That  is  nothing  to  this  question ;  but 
pray,  my  lord,  be  pleased  to  ask  him,  Wbe- 
jther  he  aid  not  hear  of  a  Consult  of  the  Jesuits 
held  here  in  England  in  April  1678  ? 

X.  C.  J.  H^hat  sav  you,  Sir  f  Did  you  hear 
of  any  such  consult  r 

I%omton.  Yes,  my  k>rd,  I  did  hear  of  a  tri- 
ennial congregation,  such  as  used  to  be  held  by 
them,  but  that  did  not  belong  to  me  to  enquire 
Jqtoit.  ^^ 

Oatet.  My  lord,  I  desire  to  know  of  whom 
lie  did  hear  it? 

^  X.  C.  J.  How  do  you  know  there  was  sach 
A  consult?  Who  told  you  of  it? 
.  Thornton.  I  heard  of  it  in  the  house,  and  I 
had  read  that  it  was  the  custom  of  that  society 
of  people,  to  have  such  a  meeting  once  in  three 
years. 

Att,  Gen.  Pray  for  what  purpose  did  they 
so  meet  ? 

Thontton.  As  I  have  been  told,  it  was  to 
■end  a  procurator  to  Rome,  and  for  their  ma- 
naging their  other  affairs,  which  concerned 
ilheirsodety.    . 

Sol.  Gen.  Have  the  Jesuits  usually  such  a 
•onsult  once  in  three  years,  Sir  ? 

Thornton.  1  was  never  present  at  any  such 
•oweffation,  I  was  not  capable  of  it. 

X.  C.J,  But  was  it  usea  to  be  said  so  ? 

Thornton,  Yes,  my  lord,  1  have  beard  it 
said  so,  and  read  of  it. 

^    X.  C.  J.  Mr.  Oates,  will  you  ask  him  any 
nore  questions  P — Oates.  No,  my  lord.    . 

X.  C.  X  Well  then,  go  on,  Mr.  Attorney, 
.ind  call  another  witness. 

Att.  Gen,  Swear  Mr.  William  Conway. 
.(Wliich  was  done.l 

Sol.  Gen,  Mr.  Conway,  pray  will  vou  give 
my  lord  and  the  jury  an  account  wnere  yon 
.were  in  the  year  1677,  and  in  the  year  1678? 

Convoy.    1  was  then  at  St.  Omers,  my 


at  any  time  ? 

Conwajf.  Yes,  my  lord,  I  do. 

Sol.  Gen.  Pray,  at  what  time  was  he  there,, 
as  you  remember  ? 

Conway.  He  came  in  December  before 
Christmas  1677»  and  did  not  go  away  till  June 
1678.    . 

Sol.  Gen^  WbfA  time  in  June  did  he  go 
away? 

Ommay,  About  the  SOth  of  June,  I  think.. 

Sol.  Gen.  Were  you  there  all  that  year  ? 

Contouy.  Yes,  I  was  there  a  scholar  in  the 
college. 

Mr.  Jones.  Was  he  all  the  time  you  speak  ofin 
the  tcollege? — Conway.  He  lay  out  one  night. 

Sol.  Gen.  What  time  was  that  ? 

Cojia^oy.  In  January,  to  the  best  of  my  re- 
membrance. 

Sol,  Gen.  Could  he  be  out  of  the  college  any 
time  and  not  be  miss'd  ? 

Conway.  No,  my  lord,  he  could  not. 

Sol,  Gen.  Did  you  miss  him  at  any  time?    t 

Conway.  No,  my  lord. 
.  Sol,  Qen.  Was  he  there  in  April  1678  ? 

Conway.  Yes,  my  lord. 

Sol,  Gen.  Can  yuu  tell  any  particular  pas- 
sages that  can  make  you  remember  it? 

Convoy.  Yes,  my  iord,  I  can. 
.  Sol.  Gen.  Tell  my  lord  and  th^  juiy  hoir 
you  can  remember  it. 

Conway.  I  remember  Mr.  Hilslev's  deparo* 
ture,  which  was  the  24th  of  April  New  Stile^ 
and  soon  after  Mr.  Bumaby  came,  but  I  do 
not  know  the  time  exactly  ;  1  was  desirous  to 
know  of  Mr.  Burnaby,  whether  he  met  Mr. 
Hilsley  lipon  the  way  ?  And  he  told  me  he  did 
meet  him ;  and  the  next  day  1  saw  Mr.  Oates 
and  Mr.  Bumaby  walking  together  very  fomi- 
liarly,  and  I  took  particular  notice  of  it  at  that 
time,  Mr.  Bumaby  beinff  but  newly  come,  so 
that  I  took  him  to  have  known  Mr.  Burnaby 
before,' or  else  I  concluded  him  to  be  a  littf^ 
impudent  by  his  intruding  into  his  company.  / 

Sol.  Gen.  Do  you  remember  him  in  Mardi 
before? — Conway.  Yes,  Sir. 

Sol.  Gen.  What  particulars  do  yon  remem- 
ber of  his  being  there  then  ? 

Convey.  .1  remember  him  to  be  there  on  the  • 
Thursday  in  Mid-Lent,  the  scholars  in  the  col- 
lege had  a  pecuKar  recreation,  which  they  call, 
*  Sawing  of  the  witch,'  and  Mr.  Oates  was 
among  them ;  and  I  was  one  of  them  that 
broke  a  pan  about  his  head  for  recreation. 

Sol  Gen.  Do  you  remember  the  i0L  of  May, 
that  there  was  in  your  college  a  play  acted  ? 

Conway.  As  for  the  play,  I  remember  what 
part  esquire  Pool  aeted  in  it,  but  I  remembef 
not  any  particulars  that  can  make  me  so  sure 
as  to  swear  that  Oates  was  there.  , 

Att.  Gen.  Do  you  remember  any  scuffling 
for  a  place  there  ? 

Conway.  ■  I  do  not  remember  it  of  my  ow^ 
knowledge ;  I  heard  of  it  aiWwards.  , 

Sid.  Gen.  You.  say  that  you  saw  Mr.  Bur- 
naby and  him  walking  together  the  next  4»y 
aa^  he  came  ?— Convoy.  Ycs^  1  di^  m,  8ir« . 
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Sol  Gen,  Did  Gates  use  to  read  in  the  So- 
dality F 

Conway.  My  lord,  there'was  another  chosen 
a^Kording  te  the  custom  to  read ;  but  Mr.  Oates 
took  the  book,  and  did  read. 

Sol,  Grn,  Did  he  read  constantly? 

Conway,  I  did  never  miss  him  any  Sunday 
or  Holiday  all  the  time. 

X.  C.  /.  From  what  time  to  what  time  did 
he  read  F 

Conway.  From  a  little  after  iSaster  till  he 
went  away. 

'  Att  Gen.  Is  it  usually  taken  notice  6f  in 
Ahe  college  when  any  person  who  is  a  student 
goes  away  from  the  college  P 
■  Conway.  There  is  nothing  more  disoonrs'd 
'of  among  the  scholars  than  that,  when  it  hap- 
pens any  one  goes  oot  of  the  college. 

L.  C.  J.  And  pray  when  did  he  go  awavF 

Conway,  In  June,  about  the  twentietb,  as 
near  as  I  can  remember. 

Sol.  Gen.  Did  you  observe  him  at  dinner 
there  constantly  F 

Cdnway.  Yes,  he  sat  by  himself. 

Sol.  Gen.  How  came  that  to  pass?  • 

Conway.  He  sat  at  a  little  table  in  the  hall 
by  himself,  for  he  pretended,  being  a  man  in 
years,  be  could  not  diet  as  the  rest  of  the  youn^ 
students  did,  and  therefore  obtained  leave  to  sit 
Alone  at  a  little  table  by  himself,  and  he  sat 
next  to  the  table  of  the  Fathers,  to  which  all 
the  students  were  to  make  their  reverence  be- 
fore they  sat  down. 

L,  C.  J.  He  was  a  very  remarkable  man  by 
his  sitting  by  himself;  did  he'sit  there  always  F 

Conway.  He  changed  his  table  once,  and  I 
look  notice  that  he  sat  on  the  other  side  of  the 
Wectory. 

Sof,  Gen.  When  was  that,  I  pray,  can  yon 
remember  F 

Conw^.  That  was  a  little  after  Baster. 

Att.  (Sen,  Will  Mr.  Ofites  ask  him  any 
^estions  F 

Oatet.  Pray,  my  lord,  will  you  ask  this  gen- 
flennn  what  religion  he  is  of  F 

Conway.  I  am  a  Roman  Catholic. 
*  Oates.  Pray,  ask  him  where  he  lives  F 

X.  C.  J.  Where  do  you  live,  SirF 

Conway.  Where,  now  at  present,  my  lord  F 

X.  C.  J.  Where  do  you  usually  live  F 

Conway.  I  am  a  Flintshire  man,  my  lord. 

OaUk.  Pray  ask  him  what  name  be  did  go 
by  at  St.  Oraers'F 

Conway.    By  the  name  of  William  Parry. 

Oates,  Pray  ask  him  by  what  name  he  gave 
his  evidence  m  at  the  five  Jesuits  Trial  F 

L.  C.  J.  Were  you  a  witness  at  the  Trial  of 
the  five  Jesuits.? — Conway.  Yes,  I  was. 

X.  C.  J,  By  what  name  did  you  give  yow 
evidence  there  F 

Conway.  By  the  name  of  Parry. 

Oaies.  Then  I  desire  the  couit  to  take  notice 
he  represented  himself  by  a  feigned  nan^e  in  a 
court  of  record. 

Conway.  I  went  by  both  nfiraes,  my  lord. 

X.  C,  J.  Well,  mafje  what  advantage  you 
can  of  It  by  and  by.        ^ 


Oatet,  Ptay,  my*lord,  ask  hiu,  if  evar  he 
h^ard  o^  any  consult  of  the  Jesnits  held  here 
in  England  m  Aj>rtl  1678» 

Conway.  YeS)  I  did. 

Oates,  Pray,  my  lord,  aakhim,  wbomfefm* 
ed  him  of  that  consult  F 

Conway.  I  heard  it  among  the  rest  of  ^e 
scholars ;  and  seeing  some  of  the  feibers  fjk 
west  to  it,  I  was  tokTso. 

Att.  Gen.  Is  it  an  usual  thing  for  diesB  to 
have  such  meetings  F 

Conway,  They  have  a  <»BgTegalioB  ordi* 
narily  once  in  three  years. 

Sol.  Gen.  Does  it  go  by  the  name  of  a  csn* 
suit,  or  what  name  has  it  I 

Comoay.  Some  call  it  a  oengregatien,  md 
some  a  consult. 

SoL'Gen,  What  is  the  end  of  such  roectiog, 
as  you  have  heard  F 

Conway.  They  say  it  was  to  chvise  a  pr»> 
curator  to  send  to  Rome,  and  give  an  aeeoutt 
of  the  province. 

Oates.  Mt  lord,  I  would  aik  him  snnlher 
^uQStion,  Whether  he  is  to  have  any  revrttd 
tor  giving  thia  evidence  here  F 

Ommay.  No,  not  that  I  kuow  of,  but  wbil 
I  expect  from  Almighty  God.  « 

'    Oates.  Pray  ask  him,  how  loeg  he  lived  al 
St.  Omers  F — Conway,  f^ve  years. 

Oates,  My  lord,  1  have  done  with  him. 

Sol,  Gen.  Then  call  Mr.  Hasfgerslont,  saA 
swear  him.  [Which  was  done.] 

Att,  Gen,  Mr.  Hagfi;ierstmie,  pray  wil  ym 
acquaint  my  lord  and  die  jnry,  were  vat 
at  St.  Omers  in  the  year  1678,  with  » 
OatesF 

Haggerstane.  Yes,  I  was,  my  latd,  I  bil 
the  honour  to  be  of  the  sane  bench  with  ths 
doctor  of  Salamlinca. 

X.  C.  J.  Yoa  mean  you  were  of  the  mid* 
dass  with  him  F 

Haggerstane.  Yes,  my  lord,  ef  the  «ni 
class. 

X.  C,  J.  In  what  year  was  it^ 

Haggerstone.  In  the  year  1678. 

Att,  Gen.  In  what  form  were  yon  F  , 

Haggerstone.  In  the  same  bench  with  Dr. 
Oates,  in  the  rhetoric  form. 

Att.  Gen.  Do  you  remember  Mr.  Oakei  it 
April  1678  F — Haggerstone.  Yes. 

Att.  Gen.  What  time  F 

Haggerstone,  He  spdce  unto  me  on  the  SSIh 
of  April. 

Att.  Gen.  What  stile  do  you  mean  ? 

Haggerstone.  New  Stile,  Sir ;  to  avoid  eon- 
fusion,  I  speak  of  the  stile  of  the  place  what 
1  was  ;  he  asked  me  concerning  oar  school- 
fellow Mr.  Hilsley,  who  was  then  gone  fnm 
the  college,  whether  I  had  heard  any  ^^ 
from  him  since  he  went  away  ;  and  be  ipol* 
Of  an  indisposition  he  had,  lor  which  hM>^ 
scribed  him  a  medicine  of  poppT,  and  hi 
thouglitit  would  do  his  bosiness  eflectoafly. 

X.  C.J.  Who  said  80  F 

Haggerstone.  The  doctor  of  Sabwaoca;  BJ 
was  called  Sampson  Lacy  m  the coliego>,*°f 
likewise  he  forbid  him  to  chew  tobaax^  ««■ 
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lieiiMdtodkTery.iiHioh:  M  wm  called  Titns 
AnaiMrosius.  he  had  twenty  names. 

Mt.  a^k.  Was  he  there  alt  Ajpril,  Sir  ? 

Haggerttone.  Yes,  be  was^  Air. 

J<^  Oen.  Did  yoa  know  him  in  March  be- 
Ibre? 

Haggerst&ne..  Yes,  he  was  there  all  March 
before. 

AU.  Gen,  Was  he  there  in  Febmary  ? 

Haggerstane,  Yes,  as  near  as  I  ean  re- 
tnember,  he  was  absent  but  one  day,  and  then 
be  went  to  Watton  in  Febrnary,  or  else  in 
^anoanr. 

X^  C!.  J.  Do  yon  remember  when  he  oame 
thither  first  ? 

HaggerHqne,  Yes,  my  lord,  became  m  De- 
cember near  Christmas,  as  1  remember. 

L.  C.  J.  Was  it  aboat  that  time,  upon  your 
oath  ? 

Hagjgmtan^,  I  speak  it  upon  my  oath,  it 


X.  C  J.  When  did  he  g;o  away  P 
'.    Hagger9tone.  About  the  latter  end  of  June. 

L.  C.  J.  Was  he  absent  any  time  between 
Ikscembfv  and  June  ? 

Huggerstone,  I  do  not  remember  that  he 
was  absent,  save  only  in  Jaauarjr  or  February, 
and  that  ^as  not  for  abore  a  night,  whtt  he 
went  to  Watton.  **' 

X.  C.  J.  Might  not  he  be  absent,  and  yOn 
net  mind  it,  or  know  it  ? 

Haggentone.  Sureif  hehadbeenafoieDt,  we 
could  not  but  have  known  it. 

X.  C.  J.  How  so,  iiray  you  P 

Haggerstone,  If  any  goes  away,  it  is  so  pub- 
lie,  that  it  cannot  be  wiSiont  notioe  being  taken 

«r  it 

Att.  Oen,  Can  you  remember  by  any  par- 
ticular token  be  was  there  in  April  or  May. 

Haggerstone,  tie  spoke  to  me  on  the  39th 
•f  April  New  Stite,  and  isAd  me,  that  there  was 
m  craving  Englishman  had  been  there  to  beg 
an  alms,  and  there  was  a  collection  made  fhr 
him  among  the  scholars ;  but  he  said  he  would 
give  htm  nothing,  for  be  told  me  he  had  been 
cheated  by  such  an  one  of  some  pieces  of  eight 
in  Spain ;  this  1  remember  was  the  28th  or 
S9th  of  April  New  Stile.  I  saw  him  there  the 
1st  of  May  ;  upon  the  3nd  of  May  there  was 
an  action  of  the  scholars,  and  be  was  present 
at  it ;  the  5th  of  May  I  was  at  school  with 
him,  when  Mr.  Pool  went  away  for  Engbindj 
and  I  heard  him  about  that  time  preach  a 
lileasant  sermon,  for  he  would  undertake  some- 
times to  preach,  and  he  said  in  it,  that  the  late 
king  Charles  3,  baked  betwixt  two  opinions, 
and  a  stream  of  Popery  went  between  hui  legs. 

X.  C  X  Was  this  m  May  ?   . 

Hageerstone.  Yes,  just  after  Mr.  Pool  went 
'asray  »t  Enghnd,  and  he  had  some  nretty  re- 
flections in    his  sermon  about  Toby's  dog 
>  wagging  his  tail. 

X.  C.  J.  Well,  do  you  asktMs  witneas  any 
ipiestion^  Mr.  Oates  P 

^    4^et.  Praybe^eaaedto*MkUm,mylord, 
what  religion  he  is  of  P 

'    'Ag^ertfofie.  lamapapia^  myktdt  lam 
vol  aabamed  of  it« 


Oai€i.  F^y,  my  lord«  ask  where  he  Urea  ? 

Haggerttone,  At  London. 

Oaiet.  Pray  ask  him  what  countr3rman  he  is  P 

HnggeniMe.  I  am  a  Northumberland-man  ; 
my  father  is  sir  Thomas  Haggerstone,  a  man 
better  known  than  your  fatheO^r.  Oates. 

X  C.  J.  Nay,  nay,  do  not  be  in  a  paasbn* 
man.  t 

Oatet.  Pray  ask  him  how  long  I  was  with 
him  at  St.  Omers  P 

Haggetitone,  For  half  a  year  at  least. 

Oatei,  My  lord,  I  desire  to  know  how  Umg 
he  staid  there  himself  P 

HagferiimU.  I  studied  my  whole  coarse  di 
humanity  there. 

X.  C.  J,  How  long  wereyon  there  in  4II P 

Haggentone.  Seren  vears. 

Oates,  Pi-ay,  my  bra,  ask  him,  whether  he 
knows  of  any  consult  held,  or  to  be  held  lio'e 
in  England  in  April  1678  P 

Haggerstofie,  Yes,  my  lord,  I  saw  two  of 
the  iatbers  go  from  St.  Omers  p  the  congiega* 
tion,  and  was  there  at  their  return ;  but  all  mat 
time  I  ft-equented  Dr.  Oates's  compaay,  and 
he  remained  in  the  college. 

Oate$,  Pray,  who  were  these  two  fathers  P 

Haggerstone.  Mr.MTilliams  and  M^  Marsh; 
and  when  they  returned,  Oates  asked  roe  aboot 
it,  Whether  they  had  been  to  the  consult  P  and' 
1  told  him  there  was  such  a  thmg,  but  he  nerer 
knew  it  till  aAerwards ;  but  this  1  am  sure  of,  he 
WW  never  missing  all  the  while ;  I  sat  on  the 
same  bench  with  him. 

Oates.  Pray,  mv  kMfd,  ask  him,  what  name 
he  went  by  at  St.  Omers  ? 

Haggerstene.  I  went  by  the  name  of  Harry 
Howara  ;  ray  mother  was  a  Howard,  doctor. . 
'    Oates.  Pray  ask  him,  whether  he  came  into,. 
Ensrland  wheii  he  went  away  from  thence  p 

Haggerstone.  No,  I  went  and  studied  my 
philosophy  at  Doway.. 

Otf/sf.  1  desire  to  ask  him  one  ^jaestioa 
more. 

Haggerst&ne.  Twenty,  if }  00  please.  Doctor. 

Oates.  I  desire  to  know  of  him  the  oceasioii 
of  Mrv  Hilsley's  connng  away  P 

Haggerstone.  I  do  know  it,  but  trulr  t 
oannottell  wkellier  it  be  fit  for  me  to  spedt  of 
it,  it  was  upon  some  unhandsome  account,  bat 
1  must  not  blemish  any  gentleman,  I  think. 

Oates.  My  lord,  I  wulaskhim  one  ques* 
'lion  more,  wiiethererer  he  was  admitted  into 
the  society?  ' 

X.  C.  i.  I  will  not  ask  him  that  (|nestion ; 
how  often  baTO  I  told  you  no  such  ouestions 
are  to  be  asked  ?  Most  1  make  him  liable  to 
^»ena]ty  P  No,  ask  questions  that  are  fmr,  and 
you  mM  have  a  fair  answer. 

Oates.  My  lord,  I  have  done  then  with  him. 

Sbl.  Csn.  Then  swear  Mr.  Robert  Beeston. 
[Which  was  done.] 

Att  Oen.  Pray,  Sir,  were  yon  at  8ti  Omers 
in  the  year  1677  and  1678  P 

BteKton.  Yes,  my  lord,  1  was. 

Ah.  Oen.  Did  you  see  Mr.  Oates  there 
then  P  Do  you  know  Mm  f 

'Bem0m.  Tea,  Iknew  him  very wdlyT did 
■  leehim  therOh 
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•Ise? 


any  thing 


,  Beettam.  1  remember  too^  that  when  Mr. 
Bumabycamefirit«bewaa  ofte^  with  him; 
the  8nd,  Srd,  and  4tb  of  May,  1  saw  him  there 
yith  Mr.  Bumaby,  and  I  took  particakir  notice 
of  the  friendship  between  tliem>  whidi  I 
thonffht  ptrange  between  persons  thai  I  sop- 
poaed  ae^er  law  one  another '  '' 
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AU.  Gen,  What  months  did  you  see  him 
there? 

'  Benton,  He  came  there  in  December,  the 
heginnio^  as  I  remember*  and  he  staid  there  to 
•^ooe  the  latter  end. 

An,  Gen,  What  year  was  that  in  ? 

Beeslon,  He  came  in  1677,  and  went  away 
in  1678. 

An,  Gen,  Did  yon  obserre  him  to  be  there 
IB  April  and  May  1678  ? 

Beeston.  The  latter  end  of  April,  and  the 
heginning  of  May,  I  did. 

Att,  Gen.  Tell  the  oonrt  particularly  hon 
you  remember  it 

Beaton.  My  lord,  I  saw  him  the  Ist  of  May 
at  St.  OmerSi  where  be  played  at  nine-pins, 
and  1  laid  a  wager  upon  Uie  same  side  that  he 
idid,  and  lost  my  money  as  well  as  he. 
.    X.  C.  J.  Do  you  remember  any  other  time  ? 

Beeston,  I  saw  him  the  Snd  of  May,  by  the 
«ame  token  that  1  met  him  in  the  ooll^  that 
day,  when  our  school  exhibited  an  action  in  the 
hall,  and  I  met  him  afler  supper ;  now  in  diis 
Action  I  had  both  acted  and  sung,  and  they 
came  and  congratulated  me  for  my  singing. 
Mr.  Oatea  said,  if  I  had  paid  for  learning  to 
^ng,  I  had  been  basely  cheated  :  and  then  in 
the  morning  1  was  chosen  Reider  in  the  So- 
dality, theli5th  of  April,  or  thereabouts,  for  a 
fortnight,  and  Mr.  Oatesby  his  own  submission 
.was  aydmitted  to  read,  only  with  this  condition, 
that  it  ever  he  were  wanting,  I  was  to  raed 
aflain :  but  this  I  say,  I  never  supplied  the 
place ;  therefore  !•  am  sure  he  did  continue 
there  all  the  while,  and  if  he  had  been  out,  I 
must  have  been  called  upon  io  raad. 

X.  C.  X  Were  you  in  tne  coliege  all  the  time 
lie  was  ther^  f 

Beeslon.  Yes,  my  lord,  I  was. 
.,   X.  C.  J,  Did  you  miss  him  at  any  time? 

Beeston.  No,  1  never  missed  him. 

L.C.J.  Are  you  sure  he  waa  not  away  aD 
that  time? 

Beeston.  1  am*bare,  as  much  as  a  man  can 
)>e  certain  of  one  that  is  of  the  same  family  with 
himself;  nay,  I  am  as  sure  of  it,  aa  that  I 
was-there  myself. 

L,  C.  J,  Can  you  speak  any  thmg  parti- 
cularly of  his  reading  ? 

Beeston.  My  lord,  I  was  to  have  read,  if  he 
was  absent ;  but  I  was  never  called,  upon  to 
read,an4  therefore  I  may  weU  oonelude  he 
'  was  there  all  the  while. 
.    X.  C.  J,  He  gives  a  material  evidence. 

Sol,  Gen,  Was  Mr.  Oates  suoha  remarkable 
man  that  he  must  be  missed  ? 

Beeston.  He  was  very  particular,  both  for 
age,  and  that  he  bad  a  particular  table  to 
eat  at 


X  C.  X  Have  you  any  < 
man,  Mr.  O^Oes? 

Oates,  Mv  lord,  I  desire  to  1 
man  what  religion  he  ia  of? 

Beeston.  I  am  a  Roman  Catholic. 

Oates.  Pray,  my  lord,  be  pleased  to  ask  baa^ 
when  he  went  to  ^.  Omers,  and  whea  be 
came  awky  from  thence,  andliow  long  he  wn 
resident  there. 

Beeston,  I  know  not  exactly  what  year  it 
was  I  came,  but  I  staid  the  greatest  part  of 
seven  years  there. 

Oates.  Pray,  my  lord,  ask  him,  what  Jcsaili 
went  from  St  Omera  to  the  consult  of  April 
1678? 

Beeston,  There  was  some  that  passed  by,  1 
did  not  take  much  notice  ^f  them. 

Oates,  Pray,  my*lord,  ask  him,  who  it  wai 
informed  him  of  that  consult  ? 

Beeston,  I  do  not  know  who  pardcubrij,  I 
only  beard  of  such  a  rumour. 

Att,  Gen,  Was  it  an  extraordinary  thioff  ? 

Beeston.  No,  it  waa  but  an  ordinary  Aiof 
as  they  used  to  have  once  in  three  yean. 

Oates,  You  say  you  a&w  me  every  hf 
there? 

X.  C.  J.  He  says  he  believes  he  might,  b^ 
cajHi  you  were  reader  in  hia  atead ;  a^  if  yea 
hdHbeen  absent  he  must  have  been  called  upoa 
to  read,  which  he  was  mm^  he  says. 

Oates,  rVery  well,  mv  lord,  I  desire  yei 
would  ask  him,  whether  he  does  not  remenbar 
such  a  thing  aJB  an  dfffat-days  exercise,  wberds 
those  that  perform  tne  exercise,  are  sqiantcd 
from  all  cotonany  during  that  time  ? 

Beestom.  Yes,. my  lora,  I  do  remember  tint 
he  was  once  in  that  eight-days  exercise,  sd 
during  the  eight  days  I  saw  him  walk  ia  tk 
garden  severd  times. 

Oates,  Pray,  my  lord,  ask  him,  if  be  wen 
an  evidence  at  the  Trial  of  the  five  jesoits,«r 
Langhom,  and  whether  he  gave  this  evidmoi 
long  ago? 

Beeston.  No,  I  did  not,  I  was  not  there. 

Oates.  Pray,  my  lord,  aak  him  what  rewsi^ 
he  i^  to  have  r    . 

X.  C.  J,  Are  you  to  have  any  reward  ftr 
your  testimony,  Mr.  Beeston  ? 

Beeston.  m,  my  lord. 

Oates,  My  lord,  I  desire  to  know  of  bin, 
how  he  eoro^  to  be  picked  out  among  the 
rest  of  the  students  there,  to  come  here  aiidbe 
an  evidence  in  this,  cause. 

Beeston.  My  lord,  I  waa  aubpoMiaed  by  bit 
majesty,  iff  Icnew  any  thing  of  this  natter, 
that  I  should  come  hare  and  testify  my  knsa- 


^aies.  Pray,  by  what  name  did  he  ga  at  ft. 
Omera? 

Beeston.  By  the  name  of  Beeston,  ia  1  da 
now. 
.  Oa^ei.  And  ia  that  his  ownname? 

Beestois*  Yea,  my  ford. 

L.C.J.  Pray,  goon,  Mr.  Attoniey«_.; 

Att.  Gen.  Swear  Clcncat  Smith.   [WbA 
was  done.]  ^ 

SoL  Gen.  Pray,  Sh*,  war  y^  at  St  Op0» 
in  the  yeer  1677  and  1678  ?..         .    .< 
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SoL  Gen.  Do  you  femember  Mr.  Oatai 
tkere  at  thai  tine? 

Smith,  Yes,  I  was  in  the  tame  daa  ivith 
him. 

,  Ait.  Gen.  Pray,  when  came  he  thither,  and 
how  long  did  he  stay  there  ? 

Smith.  He  came  a  little  before  Christmts, 
•ndstaid  till  June. 

Att.  Gen.  Was  he  not  absent  at  any  time 
aU  that  while  f 

Smith.  No,  he  was  not,  except  one  day. 

Att.  Gen.  Do  you  remember  Watson's  busi* 
aess,  lias  going  tbitber  in  January  ? 

Smith.  He  told  me  of  it,  and  that  he  de-' 
Mgned  to  ask  the  rector  leaTC  to  go. 

L.C.J.  Wm  he  absent  any  other  time  till 
JoneP 

•  Smith.  No,  my  lord,  for  I  will  tell  yon,  I 
every  day  dined  witb  him,  eat  a  collation  with 
him  in  the  afternoon,  and  breakfasted  and 
rapped  in  the  sanie  refectory,  during  all  that 
lime,  except  whea  be  or  1  was  in  the  infirmary. 

.  X.  C.  J.  Whenever  he  was  absent,  he  was 
in  tbeinOrmary,  was  he  f 

Smith.  Yes,  my  lord. 

L.  C.  J.  Did  not  he  miss  his  breakfast  any 
tfme  all  that  while  P 

Smith.  If  he  did,  we  used  to  en^uue  after 
lum. 

Att.  Gen.  Pray  when  were  you  in  the  infir- 
■oaryp 

Smith.  The  Slst  of  April,  New  Stile,  I  fell 
sick,  and  remained  sick  till  May  the  7tb,  and 
was  in  the  infirmary,  and  then  he  visited  roeal- 
■idst  daily,  or  every  other  day  in  the  infirmary ; 
and  on  the  8d  of  May  I  saw  him  and  one  Mr. 
Bamaby  togiether,  and  on  the  day  Mr.  Pool 
^parted,  which  I  take  to  be  the  6th  of  May, 
Hr.  Oates  came  to  me  as  soon  as  he  was  gone 
«at  of  the  house,  and  told  me  of  it ;  and  he  did 
the  same  too  that  day  that  Mr.  Hilsley  went 
away,  which  was  the  24th  of  April,  New  Stile. 

•  Att.  Gen,  Was  not  he  in  the  uifinnary  him- 
•df? 

Smith.  Yes,  during  this  time  he  came  into 
thb  infirmaiy,  and  was  sick  there. 
Att.  Gen.  When  was  that? 
Smith.  A  day  or  two  after  Mr.  Hilsley  went 
away,  and  continued  there  two  or  three  da3rs, 
and  1  remember  it  particularly  by  this  circum- 
Ktliat  he  proposed  a  question  to  the  phy* 
\  about  himself  in  Latin,  and  spoke  a  «o- 
which  was  this,  he  said,  >  Si  placet, 
Dominatio  vestra.' 

Oa<f<.  Whodidsayso? 
L.  C.  J.  You  did,  he  says,  speak  that  fah» 
Latin  to  the  doctor. 

•  OMss.  That's  false  Latin,  indeed! 
L.C.J.  We  know  that;  but  it  seems  it  was 

yanr  Latin. 

ill^  Gen.  When  came  he  away  from  St 
OmetsP 

*  Smith,  About  the  90tb  of  June;  something 
after  the  SOth  of  June,  as  I  remember.. 
f'-X.  C  J.  Are «you, sure  he  was  not  out  of 
tiie  ooUa^  so  long  as  to  make  a  joomcy  to 
ItfadoBy  idd  back  again  f 


rii» 


'  Smith,  No,  I  am  sure  he  could  not  without 
being  missed ;  and  going  to  school  with  him, 
and  eating  dinner  and  supper  with  constantly 
always  at  the  same  place,  I  must  needs  know 
if  be  had  sone. 

Oatei.  When  went  I  from  St.  Oroers,  dosi 
he  say  ?  ^ 

Smith.  Afler  the  90tb  of  June  1078. 

L.  C.  J.  He  is  your  old.  acquaintance  and 
schoolfellow,  Mr.  Oates ;  you  visited  him  wbcQ 
he  was  sick. 

Oateg.  What  religiott  is  this  gentleman  af^ 
my  lord,  I  would  know  ? 

Smith.  I  am  a  Roman  Catholic. 

Oates.  I  desire  your  lordship  to  ask  him  how 
long  be  lived  at.St  OmersP 

Smith.  Above  six  years. 

Oatet.  Praj  ask  him  when  he  came  away  f 

Smith.  A  little  after  Dr.  Oates  came  away.    • 

Oates.  Did  he  come  directly  for  England? 

Smith.  No,  I  did  not 

Oates.  Whither  did  he  go  then  f 

^SmiM.  I  went  about  a  little. 

Oates.  Where,  my  lord. 

Smith.  I  went  about  to  take  some  turns  in 
the  Low-Ck>untries ;  I  went  to  Watton,  and  up 
and  down. 

Oates.  He  is  a  Jesuit,  my  lord,  and  that  the 
world  Jcnows  and  must  know. 

X.  C.  J.  I  know  nothing  of  it,  I  do  aasare* 
you. 

Oates.  Pray,  my  lord,  be  pleased  to  ask  him, 
whether  he  did  not  hear  of  a  Consult  of  Jesuita 
in  April  1678,  and  what  Jesuits  went  fVom  St. 
Omers  to>t. 

Smith.  I  heard  it  was  a  rumour  in  the  coU 
lege,  that  there  was  to  be  a  congregation  at 
that  time,  but  I  know  not  where  particulariy  it-, 
was  to  be  kept ;  but  I  know  that*  then  there 
passed  by  St.«  Omers  two  fathers,  Mr.  Marsh 
and  Mr.  Williams. 

Oates.  What  were  they  f  « 

Smith.  Jesuits. 

X.  C.  J.  He  told  you  they  were  fisithers. 

Att.  Gen.  Pray,  was  it  an  extraordinary,  or 
an  ordinary  meeting  that?    * 

Stmth.  They  used  to  say  in  the  college, 
that  it  was  an  ordinary  thing  to  have  such  a 
congregation  every  three  years. 

^l.  Gen.  Pray,  swear  Mr.  Edward  Price. 
[Which  was  done.] 

Att.  Gen.  Pray,  Mr.  Price,  will  you  give  my 
lord  and  the  gentlemen  of  the  jury  an  account, 
whether  you  were  at  St  Omenr  in  the  year 
1677,  and  1678? 

Price.  I  was  there  both  these  years. 

Att.  Gen,  Do  you  reraemlier  Mr.  Oataa 
there? 

Price.  Yes,  my  lord,  I  do. 

Att.  Gen.  When  did  he  cone,  and  when  did 
he  go  away  ? 

Price.  He  came  there  about  December  liS779 
and  he  continued  there- till  June  1678. 

Att.  Gen.  Was  he  absetat  ftom  St.  Omers, 
at  any  time  all  that  while  ? 

Price.  Never  that  I  know  of  bnt  one  night, 
at  Watton,  when  he  came  back  the  fbDowuif 
day,  and  that  waa  in  Janttary^.  . 
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Ait.  Gen.  Do  ^oa  remember  partieularly 
that  he  was  there  lu  April  aiid  May  1678. 
^  Price.  I  remember  Mr.  Hilsley,  accord ingf 
to  the  foieifni  Stile,  left  St  Omers  upoa.  the 
S4th  of  April  1678.  I  was  told  the  following 
day  that  mr.  Oatea  went  into  the  infirmary, 
which  was  Monday  the'  35th,  and  staid  there 
aiiay  or  two,  and  upon  Wednesday  the  37th 
1  saw  him  going  to  mass  ;  then  upon  tlie  San- 
dfly following,  which  was  the  Ist  of  May  New 
Stile,  came  Mr.  Bumaby  to  St.  Omers,  and  I 
saw  him  in  Oates's  company  that  day,  and  I 
saw  him  on  Monday  again  tne  Sd  of  May  in 
bis  company ;  I  saw  him  the  3d  of  Mav  at  the 
taUei  wbioh  I  particularly  remember,  because 
it  was  the  least  of  the  Indention  of  the  Holy 
Cross :  the  4th  of  May  1  have  no  drcurastance 
tp  remember  him  by ;  but  the  5th  of  May  I 
saw  him  take  his  leave  of  Mr.  Pool,  and  1  like- 
wise saw  him  the  lOtk  or  11th  of  May  at  ano- 
ther of  our  actions,  wherein  Mr.  Watson  bad  a 
quarrel  with  him,  and  beat  him.  I  should  have 
missed  him  above  any  other  man,  because  he 
was  80  noted  a  man. 

AtLOen,  What  was  he  noted  for?  for  any 
ttiingc^  but  his  distinct  place  in  the  refrec- 

i  Price.,  Yes,  he  was  very  absurd,  and  always 
.  quarrelling  with  the  students  there. 
1  Jt.  C  J.  Do  you  remember  him  read  in  the 
Sodality? 

PnM.  I  was  not  of  that  bench  that  he  was 
of. 

Ooteg.  Mykrd,  1  desire  to  know  what  this 
gentleman's  religion  is  ? 

JL  C.  J.  What  religion  are  yon  of,  Sir  P 

Price.  If  your  lordship  please  to  know,  I  am 
^  •  Roman  Catholic. 

Oaie$.  My  lord,  1  desn^  to  ask  him,  when 
lie  w«nt  first  to  St«  Omers,  and  when  he  came 
away? 

Price.  I  was  six  years  at  St  Omers ;  I  was 
there  a  twelve-month  before  Mr.  Oates  came 
thither,  and  came  from  thence  about  three 
yeurasgo. 

Oatet.  Did  you  come  directly  to  England 
when  yon  came  away  ? 

.  Price.  My  lord,  I  went  to  Liege  to  study 
philosophy,  and  I  Uve  now  vrtth  my  &ther  at 
AKmie. 

Oates.  My  lord,  I  desire  to  ask  him,  whe- 
ther he  did  not  hear  of  a  consult  to  be  held  in 
4pril  1678. 

.  Price.  I  did  hear  Aere  was  a  con^fregation 
which  was  their  usual  triennial  meeting,  and 
particularly  I  remember  about  that  time  there 
fime  Mr.  Williams,  and  Mr.  Marsh,  and  it  was 
reported  that  they  were  going  to  the  congre-' 
gatioi^ 

00^.  I  dflsira  to  ask  him,  if  he  was  not  a 
witness  at  the  Trial  of  the  five  Jesoits,  or  at  the 
THalolLangbom? 

Price.  No,  I  was  not. 
.  Qittu.  Pxay,  what  name  did  he  go  by  at  St. 
Omers? 
,  ftiee.  BjmyawananaiWhiiA  is  Edward 


Sol  Gen.  Then  swear  dmoM,  tkatiillr. 
James  I>oddtn^on. 

Ait.  Gen.  Pray,  Sir,  were  yea  at  SLOmers. 
in  the  year  1€77,  and  1678  ? 

Doddington.  Yes,  Sir,  I  was. 

Att.  Gen.  Did  you  know  that  geallemaD, 
Mr.  Oates,  there? 

Doddington.  I  know  hkn  ver^F  well. ' 

Att.  Gfn.  'What  time  did  be  come  fitm  St. 
Omers,  and  how  ieog  did  be  stay  there  ? 

Doddington,  He  came  about  Christmsi,. 
and  staid  about  the  latter  end  of  Jmie. 

Att.  Gen.  How  do  yen  remember  be  staid 
there  so  long?  What  circsumstanoes  faaveyoa 
to  raake^you  remember  it  ? 

Doddington.  In  general  his  ooBvenatton  asd 
canting  storied  al^r  dinner  and  supper,  and 
times  of  recreation,  made  him  so  remarkaUe, 
that  nobody  could  miss  him  all  the  time  be  ww 
there. 

Att.  Gen.  Did  y oa  observe  him  to  be  io  tha 
hall,  or  at  the' exercises? 

Doddington.   Yes,  I  saw  him  sevend  tinsL. 

Sol.  Gen.  Do  you  remember  fhe  time  llr. 
Hilsley  went  away  ? 

Doddington.  Yes,  itwasalittleafterEislw, 
and  I  do  remember  that  two  or  three  days  after 
I  went  into  the  infirmary,  and  saw  Mr.  (kim 
there,  and  had  disoonrses  with  him. 

Att.  Gen.  Do  you  remember  Mr.  Buroafay's 
oommg  to  St.  Omers,  and  when  was  it  ? 

Doddington.  Yes,  the  first  of  May  Mr.  Bofr 
nabycameto  St.  Omers,  andttie  next  day  I 
saw  Oates  with  (lim,  and  for  ten  or  tveWedays 
sttcoessively  they  were  in  one  another's  oob» 
pany  $  and  then  of  a  sodden  the  conss^ond* 
enoe  broke  i^,  but  1  know  not  upon  what  ae- 
coont. 

L.C.J.  Was  he  a  reader  th^re,  as  yoece* 
membw? 

Doddington,  I  do  remember  hedidrmdii 
the  Sodality. 

L.  C.  J.  When  was  that  ? 

Doddington.  I  remember  be  read  at  Shifve- 
tide. 

Oates.  Did  you  hear  me  redd  there  ? 

Doddington.  Yes,  that  I  did.  Sir. 

Oates.  Were  you  of  the  Sodality  ? 

DoddiMgton.  Yes,  1  was.  Sir. 

Att.  Gen.  Do  you  remember  the  time  bs 
came  away  from  bt.  Omers  ? 

Doddington.  It  was  abont  Midsommer,  vy 
lord. 

Att.  Gen.  Were  you  ont  of  the  college 
yourself  at  any  time  when  he  was  there  ? 

Doddington,  No,  I  was  not. 

£.  C.  J.  Come,  I  will  ask  yon  a  piaiA  4pt- 
tion  ;  was  he  iso  lon^  at  any  time  out  ol  the 
college  as  to  come  to  London  and  stay  befe  t^o 
or  tluee  days,  and  ^ome back  againf 


Doddington.  My  lord,  he  was  so  resMtkaUf 
by  his  stories  and  ndienloasaotioiia,  and  fidfc^ 
out  with  every  oneof  the  college  that  if  be  had 
most  needs  have  missed  bi«* 


L.  C.J.  Did  youmiss  him  ai  any  time  ?^. 
lord,  Iner^oisabdbiii 


Boddingt^,  My 
fatttflwdajr 
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X.C.J.  Wheal  WM  that  r 

Doddingion,  They  iaid  he  was  gone  to 
Wattoo. 

L.C.J.  What  time  waa  that  P 

Doddington.  lo  January,  about  six  weeka 
tfter  he  came  first. 

Oate$.  Pray,  my  lord,  apk  hhn  what  religiOD 
ke  is  of  ? 

Doddington,  I  am  a  Itomau  Catholic. 

Oo^ei.   And  a  scholar  of  St.  Omers  ? 

£.  C.  J.  Make  your  remarks  by  and  by. 
/  Gates,  Pra>,  my  lord,  ask  him  what  name 
lie  went  by  at  St.  Omers  ? 

Doddington.  By  the  name  of  HolUi,  my 
lord. 

Gates.  Pray^  my  lord,  ask  him  how  long 
lie  was  resident  there  ? 

Doddington.   Near  upon  five  years. 

Gates.  Pray,  my  lord,  ask  him  the  occasion 
nf  his  ooming  o?er  at  first  ? 

Doddington.  t  had  business  jn  England,  and 
1  bad  a  mind  to  see  my  friends. 

Gates.  Vny^  my  lord,  ask  him,  whetberhe 
did  not  |>retend  at  the  fire  Jesuits  Ttial,  that  he 
came  over  upon  the  kind's  proclamation,  to 
call  home  those  that  were  m  the  seminaries  ? 

L.  C.  J.  Were  yon  at  the  Trial  of  the  fire 
Jesuits  f 

Doddington.  Yes,  I  was ;  hut  if  I  came  orer 
upon  the  long's  proclamation,  what  hurt  is  there 
in  that? 

X.  C.  J.  None  at  all,  as  I  know  of. 

Gates.  Pray,  my  lord«  ask  him,  whether  he 
did  return  again  to  St.  Omers,  or  no  ? 

Doddington.  My  lord,  I  passed  by  St  Omers 
once,  but  [  ne^er  staid  a  day  in  the  college 
since. 

Gates,  Pray,  my  lord,  be  pleased  to  ask  bim, 
whether  he  e?er  beard  of  a  consult  of  the  Je- 
suits in  April  1678  ? 

Doddington.  I  did  hear  of  a  congregation. 

Gates.  Call  it  a  consult  or  a  congr^fation^  it 
is  all  one. 

X.  C.J.  He  says  he  did  hear  of  it. 

Gates.  Ask  him,  1^  whom  he  did  heaf  of  it  P 

Doddington  I  saw  tlje  prorincial  when  be 
came  hack  from  Enffland. 

Gates.  Who  was  Uiat  provincisJ  ?  what  was 
bis  name  P 

Doddington.  Mr.  Whitebread. 

Gates.  Was  not  Mr.  Whitebread  resident 
some  time  at  St.  Omers  ? 

Doddington.  Yes,  a  while  he  was. 

Gates.  Pray,  was  not  that  house'  under  his 
^▼ernoient  P 

Doddington.  My  lord,  I  can  give  no  account 
of  that,  but  it  is  generally  unoer  the  goTcm- 
ment  of  the  rector  of  St.  Omers. 

Mr.  Hansels,  Pray,  Sir,  me  me  leate  to  ask 
you  one  question :  Mr.  Gates  speaks  of  Mr. 
Whitebread  ;  pray,  how  did  Mr.  Whitebread 
use  Gates,  when  he  came  back  from  England  P 

Doddington*  I  heard  say,  he  did  check  him 
Tenr  seveiely  for  his  many  miscarrisges. 

£.  C.  J.  He  hourd  it,  he  says,  but  he  does 
jaot  Imow  it  of  his  own  knowledge ;  that  is  no 
evidimce. 
vot.  X, 


SoL  Gen.  Pray  swear  ]!i^r.  William  Gerrard4 
[Which  was  done.]  -^ 

Att.  Gen.  Were  you  at  St.  Omers,  Mr.  Ger« 
rardL'  in  the  years  1677,  snd  1678 1 

Gerrard.  YeSj  I  was. 

Att.  Gen.  Did  you  know  Mr.  Oates  there  f 

Gerrard.  Where  is  he,  Sir? 

Att.  Gen,  There  he  is  in  that  oomer,  do  you 
Imow  him  P — Gerrard.  Yes. 

Att.  Gen.  When  came  he  to  St.  Omers? 

Gerrard.  ^He  came  to  St  Omers  in  the 
year  of  our  Lord  1677»  and  he  went  away  in 
June  1678  P 

Att.  Gem.  Was  he  there  all  the  timeP 

Gerrard.  I  never  remember  to  hate  missed 
him,  but  only  once,  when  be  went  to  Watton 
for  a  nights- 

Att.  Gen.  By  what  tokens  do  you  remembei^ 
bim  at  any  time  therein  April  or  May  P 

Gerrard.  The  8d  of  May  we  bad  a  play,  and 
be  was  there  then ;  and  1  remember  the  96tlt 
of  May  be  was  confiryned^  and  so  was  I,  it  being 
St.  AugustJn^s  day,  and  in  the  refectory  he  baa 
a  table  by  himself,  and  I  used  always  at  meal- 
times to  pass  by  that  table,  aifd  make  a  bow  to 
the  fathers  above  before  I  sat  down  at  table; 
and  I  do  not  remember  that  ever  he  was  absent^ 
and  if  be  had,  I  should  surely  have  missed  bim. 

L.  C.  J.  When  was  St.  Augustin's  day,  that 
yon  say  you  and  he  were  connrmedP 

Gerrard.  It  was  the  26th  of  May. 

Att.  Gen.  Do  you  remember  bim  in  April 
there  P 

Gerrard.  I  cannot  tell  any  particular  ch*- 
cumstance  in  April,  but  1  do  not  remember  to 
have  missed  bim  at  all  in  ApriL 

Sol.  Gen.  But  you  saw  mm  there  the  Sd  iSt, 
May,  you  say  P 

Gerrard.  Yes,  I  did  so^  and  the  30th  of  Msy- 

Gates.  The  96th  of  May,  Old  Stile,  I  was 
there,  my  lord. 

X.  C.  J.  Ay,  but  he  says  the  26tb  of  May« 
New  Stile. 

Gates.  I  was  not  there  then,  my  lord. 

X.  C.  J.   He  swears  you  were. 

Sol.  Gen.  Pray,  between  the  8d  and  9f  th  of 
May  New  Stile^  >vas  he  absent  fifom  St.  Omers 
at  any  time  P 

Gerrard.  I  never  remember  to  bare  missed' 
him  at  all  in  that  time. 

Att,  Gen.  Do  yon  remember  Mr.  PooPs  and 
Mr.  Hiisley^s  going  away  ? 

Gerrard.  I  do  remember  Mr.  Hilsley's  and 
Mr.  Poors  going  away,  but  I  cannot  speak  par^ 
ticularjy  and  exactly  what  time  that  was. 

X.  V.  J.  Is  it  usual  to  have  scholars  g6 
a^'ay  without  being  missed  P 

Gerrard.  No,  my  lord,  and  he  had  a  parti- 
cular place  by  himself. 

Oates.  Pray,  ask  him,  my  lord,  how  he  camU 
to  know  that  I  went  away  in  June? 

Gerrard.  We  missed  uim  in  his  place  then, 
and  it  was  discoursed  of  all  over  the  town,  that 
when  the  provincial  came  he  was  to  be  dis-* 


Gates.  1  desire  to  know  what  religioD  |bi» 
gentleman  is  off 
4C 
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Sol,  Gen.  Where  is  my  Kml  Oenwd  of 
Bromley  ? — ^Loi^  fierrard.  Here  I  am,  8ir. 
.  Att,  Gen,  Pray,  my  lord,  do  you  remember 
Mr.  Gates  at  St.  Omers  in  the  year  1677  and 
1678? 

Lord  Gerrard.  He  was  disguised  in  anodier 
habit,  and  another  coloured  perriwig,  Ae  hiir 
was  blacker  than  that  he  has  on  now ;  but  I  re- 
member his  face  very  well,  and  know  him  again 
by  the  tone  of  hisroiee,  which  was  very  remark* 
able ;  but )  never  remember  that  he  was  atoeat 
irom  St.  Omers  after  he  came  thither.  I  re- 
member his  cominfl[  exactly,  which  was  alMOt 
Christmas;  nor  did  I  erer  bear  that  he  was 
absent  till  June  1678,  New  Stile,  when  he  west 
away. 

Sol,  Gen  Do  you  remember,  my  lord,  wbct 
Mr.  Bumaby  came  ? 

Lord  Gerrard.  I  do  remember  Mr.  Bor« 
naby's  coming*,  but  tihat  time  it  Was,  I  camMt 
exactly  tell. 

L.  C.  J.  Is  my  lord  Gerrard  sworn  ? 

SoL  Gen,  I  think  so. 

Lord  Gerrard.  No,  my  lord,  I  am  not  sfron* 

L.  C.  /.  You  must  be  sworn,  my  kwd. 
[Which  was  done.]  Now  if  you  be  plesael 
to  ask  niy  lord  hny  questions,  do. 

Alt.  Gen.  My  lord,  we  desire  toknoi<  ofisy 
lord  Gerrard  of  Bromley ,  whether  he  knew  Mr. 
Gates  at  St.  Omers? 

Lord  Gerrard.  My  lord,  I  remember  be 
came  in  1677,  as  I  take  it,  it  was  thebeffioning 
of  December ;  anci  never  heard  he  was  absent  or 
missed  till  June  1678.  I  remember  psrtico- 
larly  upon  the  26th  of  March,  there  was  a  new 
Lector  to  be  reader  of  the  Sodality ;  and  Mr. 
Gates  deeiring-  it,  he  was  appointed  to  reul.  I 
was  there  myself,  and  I  never  missed  him ;  I 
heard  him  read,  that  1  do  remember,  sereral 
Sundays  and  Holidays,  and  never  knew  him 
absent  any  one :  however  for  fire  or  six  weeb 
he  was  constant  at  reading  ;  and  I  can  th«  bd- 


Getrard.  My  lord,  1  am  a  Roman  Catholic. 

Gates.  Pray,  ray  lord,  ask  him  what  name 
he  went  by  at  St.  Omers  ? 

Gerrard,  By  the  name  of  William  Clovel. 

Gates.  Pray,  my  lord,  ask  him,  when  he  went 
in  St.  Omers,  and  how  long  he  was  resident 
there  ? 

Gerrard,  I  came  there  about  two  years  be- 
fore he  came,  and  was  there  about  two  years 
afier  he  went  away. 

Gates.  Pray  my  lord,  ask  him.  Whether  he 
came  directly  for  England  when  he  left  St. 
Omers  ? 

Gerrard.  No,  my  lord,  I  was  (bur  years  in 
LoW'Germany  and  France,  and  camr^tnto 
England  the  last  year. 

Gates,  Pny^  Sir,  were  you  a  witiless  at  the 
five  Jesuits^  trial,  or  at  Langhom's  trial  P 

Gerrard.  No,  I  was  not ;  I  came  but  last 
year  to  England,  I  tell  you. 

Gates.  Pray,  my  lord,  ask  this  gentleman, 
Whether  he  did  not  know  or  hear  of  a  consult 
of  Jesuits,  that  wais  to  be  in  April  1678,  and 
from  whom  he  heard  it  ? 

Gerrard.  My  lord,  1  know  it  is  the  custom 
of  the  Fathers  of  that  order  to  have  acongre- 

Sition  once  in  three  years,  about  the  affairs  of 
eir  society,  but  then  no  person  is  admitted  to 
be  one  of  that  congregation,  but  them  tliat 
have  been  18  years  Jesuits  ;  and  he  not  hav  - 
ing  been  so  much  as  a  novice,  I  know  not 
how,  if  he  had  been  here,  he  could  hare  been 
present  at  it. 

L.C.J,  He  says,  that  there  used  tote  a 
trtennial  congregation  for  the  business  of 
the  society,  but  you  could  not  be  present  at  it, 
because  you  bad  not  been  18  years  a  Jesuit. 

Gerrard,  *  Ann.  decimo  octavo  currente,'  is 
the  word  of  the  Rule. 

Gates,  Pray,  my  lord,  ask  him  this  question, 
How  he  knows  that  to  be  the  Rule  P 

Gerrard.  You  or,  any  man  may  read  them 
in  their  books. 

L.  C.  J,  It  seems  he  has  read  them,  and  he 

says  you  must  pass  through  IB  years  before 

' -vou  lie  admitted  of  the  congregation  i,  and  he 

believes  you  were  not  thert,  fojr  you  were  not 

capable  of  so  much  as  a  noviceship. 

Gates,  I  desire  your  lordship  to  ask  him, 
Whether  or  no  he  heard  me  read  in  the  Sodality  ? 
Gerrard.  Yes,  I  did. 
Gutes,  Were  you  of  the  Sodality  P 
Gerrard,  Yes,  I  was. 

Gates.  Pray,  my  lord,  ask  him,  what  oaths 
arc  there  taken  before  they  be  admitted  into 
the  Sodality? 

L.  C.  J.  No,  by  no  means,  I  will  not  do  it. 
Gates.  Why,  my  lord,  may  not  1  ask  it,  to 
shew  what  kind  of  men  these  are  P 

L,  C.  J,  No,  indeed,  it  is  but  the  same  ques* 
tion  again,  that  I  told  you  before  is)  not  to  be 
asked,  for  it  may  make  him  liable  to  a  penal- 
ly ;  i^  you  come  to  be  a  witness,  no  man 
shonld  ask  you  a  question  that  might  make 
you  obnoxious  to  a  penalty ;  no  more  must  you 
ask  them  any  such  questions. 
Gutes,  1  have  done  with  hiiD ,  my  lord.  * 


ter  remember  it,  because'  he  had  a  particohr 
cant  in  his  tone,  which  all  men  may  know,  wbs 
ever  conversed  with  him. 

Sol,  Gen.  If  Gates  please  to  ask  my  m 
Gerrard  any  questions,  be  may. 

Lord  Gerrard,  Pray,  my  lord,  let  mespcii 
a  word  or  two  more. 

L,  C.  J.  Ay,  my  lord,  pray  go  on. 

Lord  Gerrard,  1  remember  I  hesrd  Mr. 
Gates  was  at  the  confirmation,  which  was  ii|im 
St.  Augustin's  day  ;  there  was  a  confirmitioB 
by  a  Qatholic  bishop,  about  the  S6th  of  Msji 
New  Stile ;  I  remember  I  heard  Mr.  Oslei 
was  there,  and  the  bishop  did  particularly  imHs 
him  as  a  person  of  dder  years  than  the  i«ft  « 
the  students. 

X.  C.  /.  Do  you  know  this,  my  lord,  of  yosr 
own  knowledge  P 

Lord  Gerrard.  I  do,  ray  lord. 

L,  C.  J.  Because  you  say  von  heard  it 

Lord  Gerrard,  My  lord,  fnrther  I  rcmeB- 
berthis,  when  the  news  of  the  Plot  being  dji-  ^ 
covered  by  Gates,  came  to  St  Omers,  where  bs 
went  by  the   name  of  Sampson  I-"f3^*2 
sometimes  Titu»  Ambrosius ;  it  wss  wowm 
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by  all  the  tcholars  that  knew  him  there,  how 
be  came  to  be  so  impudent  to  pretend  be  was  at 
such  a  consult  the  34th  of  April  1678,  when  all 
the  coll^  saw  him  every  day  in  April  and 
May  at  St.  Omers,  as  much  as  a  man  can  be 
seen  in  a  family,  and  was  never  known  to  be 
absent  so  much  as  one  day ;  besides,  my  lord, 
it  is  a  things,  as  generally  noted  as  a  thing  can 
be,  that  no  scholar  goes  away  from,  or  comes 
to  the  collcffife  of  St.  Omers,  but  it  is  particularly 
known  to  the  whole  house ;  it  is  the  coounon 
news  and  discourse  as  much  as  any  new  oc- 
currences are  here  about  the  town. 

Sol,  Gen.  If  Gates  be  pleased  to  ask  him 
any  questions,  he  may. 

Oatet.  My  lord,  I  desire  this  noble  lord 
may  be  asked  a  question  or  two ;  I  do  not  re- 
member his  lordship  there. 

Lord  ^GerrarJ.  I  do  very  well  remember 
the  man  by  narticokir  remarks. 

Gates,  Yes,  m  v  lord,  you  have  occasion  to' 
remember  me,  ana  so  have  your  whole  party. 
Prayr  my  h>rd,  let  my  lord  Gerrard  be  asked, 
What  name  bis  lordship  went  by  at  St.  Omers? 

Lord  Gerrard.  Mr.  Oates,  I  am  not  diffi- 
cult in  telling  the  name  I  went  by  there.  It 
was  Clove], 

Oates.  Pray,  my  lord,  I  desire  to  know 
what  rdigion  his  lordship  is  of? 

Lord  Gerrard.  Neither  am  I  ashamed  to 
own  my  religion,  Mr.  Oates ;  I  am  a  Catholic. 

Oaia.  F^v,  my  lord,  if  you  please,  be- 
caoae  this  noble  lord  pretends  he  heard  me 
read,  I  desire  to  know  of  him,  Whether  he 
was  of  the  Sodality? 

.  Lord  Gerrard.  I  remember  you  particu- 
larly by  your  voice,  and  that  is  one  thing  that 
particularly  brings  you  to  my  remembrance 
now. 

Oates.  Pray  ask  this  noble  lord,  if  he  was 
a  witness  at  the  Jesuits  Trial  ? 

Lord  Gerrard.  No,  I  was  never  a  witness  in 
my  life  before:  by  the  oath  that  1  hare  taken. 

X.  C  J.    It  is  very  well,  my  lont 

Oates.  Pray  my  lord,  ask  this  nobleman. 
Whether  he  did  not  know  of  a  consult  in  April 
1678,  and  from  whom  he  knew  it.^ 

Lord  Gerrard.  No,  1  know  of  none,  nor 
heard  of  any  but  by  rumour,  aAer  that  you 
pretended  ta  discover  such  a  thing. 

Oates.  Did  his  lordship  see  me  every  day, 
does  he  say  ? 

Lord  Gerrard.  I  cannot  say  every  day : 
bnt  1  saw  him  at  the  Refectory  generally, 
and  I  remember  it  particulariy,  because  he  sat 
statable  by  himself ;  I  believe  he  could  not 
be  absent  without  being  missed,  because  we 
knew  every  person  that  came  in  and  went  out. 

Sol.  Gen.  Then  s^ear  BIr.  Samuel  Morgan. 
[Which  was  done.] 

Att.  Gen.  Mr.  Morgan,  were  you  at  St. 
Omers  in  1677,  and  1678  ? 

Morgan.    I  was,  my  lord. 

Att.  Gen.  Did  you  observe  Mr.  Oates  to 
be  there  at  that  time  P — Morgan.  Yes,  I  did. 

Att.  Gen.  Pray  give  an  acopunl  when  he 
oune  and  when  he  went  away  ? 


Morgan.    He  came  14  or  15  days  before 
Christm&s,  as  I  remember,  and  went  away  in  , 
June. 

Att.  Gen.    What  Christmaa  do  you  mean, 
Mr.  Morgan? 

Morgan.    Christmas  1677. 

'^         And  when  did  he  go  away?   v 
In  June  1673,  he  went  away. 
Was  he  absent  any  time  during 


Att.  Gtn. 
Morgan. 
Att.  Gen. 
that  space  ? 
Morgan. 


My  lord,  I  know  not  that  he  wak 
ever  alnent  above  one  night  in  all  that  time. 

Att.  Gen.    What  time  was  that  one  night? 

Morgan.  Truly,  my  bird,  I  cannot  tel|, 
what  month  it  wa«  very  exactly. 

Att.  Gen.  Whither  was  he  gone  that  night  ? 

Morgan.  He  went  to  Watton,  three  miles 
off  from  St.  Omers. 

Att.  Gen.  Do  you  remember  the  time  when 
Mr.  Hilsley  came  away,  and  when  Mr.  Bur- 
nahv  came  to  St.  Omers  ? 

morgan.  Ycs,  I  do,  my  lord,  very  well. 

Sol,  Gen.  Was  Mr.  Dates  there  vhen  Hil- 
sley went  away  ? 

Morgan,  He  was  there  then. 

Sol,  Gen,  Was  he  there  when  Mr.  BumalQr 
came? 

Morgan,  He  was  there  when  Mr.'Bnrnaby 
•came  thither. 

Sol.  Gen.  Was  he  there  when  Mr.  Pool 
came  away? 

Morean.  Yes,  m^  lord,  he  was  so. 

Sol.  Gen.  I  will  ask  yop  this  short  question, 
do  you  believe.in  your  conscience  that  he  was 
absent  any  particular  time  all  that  while  ? 

Morgan,  No,  my  lord,  1  have  no  reason  t^ 
believe  so. 

-Gates.  Pray,  my  lord,  ask  him  what  religion 
he  is  oX? 

Morgan.  I  am  of  the  church  of  England. 

Oates.  When  were  you  reconciled  to  the 
church  of  Et^land  ? 

Morgan.  Five  years  since. 

Gates.  I  desire  to  know  of  him,  what  induced 
him  to  be  reconciled  to  the  Church  of  Eng/- 
land? 

L^  C.  J.   This  is  not  a  pertinent  question, 
nor  fit  to  be  asked.    Is  he  to  give  account  of' 
his  faith  here  ?  ^ 

Just.  WUhins,  It  seems  Mr,  Dates  is  angry 
when  the  witnesses  are  Papists  and  when  they 
are  Protestants  too. 

Oates.  When  was  it  that  I  came  to  St. 
Omers,  do  you  say  ? 

Morgan.  You  came  thither  in  December 
1677. 

L.  C.  J.  So  he  told  you  before ;  why  do  you 
repeat  things  over  and  over  agam  ? 

Gates.  When  was  it  I  went  away  froBi 
thence,  say  you  ^-y^organ..  In  June  1678. 

Sol,  Gen.  Do  you ,  remember  the  2^th  pf 
April  Old  Stile  that  year  ? 

Morgan,  Yes,  my  lord,  1  do  remember  it 
very  well. 

Sol,  Gen,  Do  you  remember  hunto  be  at  St 
Omers  that  day  r 

Morgan.  Yes,  I  do,  by  this  drcamitan^, 
% 
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Arundel.  Upon  6t  Angutftm't  dty  I  a# 
him  coofirmed. 

S^L  Gen.  What  daj  is  thatf 
^rundeL  The  S6th  of  May,  according  to  th« 
foreign  account. 

X.  C  J.  Did  you  know  him  there  then? 
Arundel,   Yes,  my  lord,  I  say  1  saw  liiin 
confirmed. 

Sol.  Gen.  Do  you  remember  Bfr,  Hilsley'i 
goingc  away  ? 

Arundehl  do  not  remember  the  time  parti- 
cularly, but  I  do  remember  Mr.  Qates  wasMr 
tually  there  then. 

tSol.  Gen.  Do  you  remember  when  Br.  Bur- 
naby  came  to  St.  Qmers  f 

Arundel. .  No,  I  do  not  ilsmember  tbe  tioM^ 
but  he  was  ihere  then  too. 

Sol.  Gen.  Do  you  remember  wben  Mr.  Pool 
went  away  ? 

Arundel.  No,  I  cannot  tell  what  day  it  wh,. 
but  he  was  there  at  the  time  of  his  goio§;avij, 
upon  my  oath. 

Sol.  Gen.  Can  you  tell  my  Other  partiailar 
time? 

Arundel  The  11th  of  May  Hew  Stile,  iim 
was  an  action  exhibited  In  the  college. 
Lf  C.  J.  W94  Oates  there  then  f 
Arundel.  To  the  best  of  my  remenliraoce 
he  WW.        S 

Jj.  C.  J.    m  does  not  affirm  any  particdni^ 
but  only  speaks  in  genenJ. 
Oatu.  Arc  you  a  Protestant  too,  Sir  ? 
Arundel,  m,  doctor,  I  am  not. 
Oatet.  Pray,  my  lord,  I  desire  to  kpow  wbal 
relififion  he  is  of? 
Arundel.  I  am  a  Fapist,  my  lord. 
Oatei.  Pray  ask  him,  by  what  name  be  vnt 
at  St.  Omersr 

Arundel.  I  believe  you  know  that  as  well  il 
I,  Dr.  Oates, 
L.  C.  J.  You  must  answer  his  question, 
ArundeL    I  went  by  the  name  of  Spenoer, 
my  lord, 

Oates.  I  do  remember  him»  my  lord,  tohaTV 
been  there. 

Arundel.  Sir,  your  humble  serrant 
Oatei.  It  is  almost  seven  years  ago,  mj  M 
and  I  may  not  so  well  remember  them  as  tfaej 
do  me ;  but  1  desire  to  know  when  be  weotui 
St,  Omers  first,  and  how  long  he  was  there? 
ArundeL  I  was  there  seven  years. 
Oates.  Pray,  my  lord,  ask  hira,  whether  bf 
was  of  the  Sodality  ? 
ArundeL  Yes,  my  lord,  I  iras. 
L.  C.  J.  W^  he  reader  of  the  Sodali^  ? 
ArundeL   Yesj  my  lord,  in  my  time  be  wii 
reader. 

Oates.  Then,  my  lord,  I  desire  to  aakbin, 
whether  he  ever  heard  of  a  consult  of  A« 
Jesuits,  that  wa^  to  be  held  in  Englanil,  io  Af^ 
1678,  and  flrorn  whom  he  heard  if? 

Arundel.  Y^t  ^J  '^'^>  '  ^"^  ^'^^  ^- 
odleffe  of  a  oongragation. 

Sol.  Gen.  Was  that  an  extraordinaiy  oae.ff 
of  course  t 

ArundeL  It  was  only  of  cborse,  as  ncf 
toldui;  OQQO  in  three  yeam  they  buTC  (me. 


'  Sol.  Gen.  Ay,  pray  tell  my  lord  and  the 
jury 'that  circamstance,  bow  you  oome  to  re- 
member it. 

Morgan,  We  had  tlie  Trial  of  Ireland 
l^rougbt  over  to  ^s  soon  afbr  it  was  printed, 
^d  tliere  we  fouoi  mentioned,  that  Mr.  Oates 
had  deposed,  that  the  ^4tb  of  April  1678^  there 
fjras  a  consult  of  the  Jesuits,  and  they  met  at 
the  White  Horse  tavern,  where  they  *  resolved 
to  kill  tlie  king,  and  he  carried  th^t  Resolution 
from  chamber  to  chamber,  and  he  did  nomi- 
nate tbe  day ;  and  having  it  then -fresh  in  my 
memory,  thousfh  he  swore  that  he  was  the  94th 
of  ADril  Old  Stile  in  London  at  that  Consult, 
yet  1  found  him  to  be  at  St.  Omers  by  a  parti- 
cular circumstance.  My  lord,  I  was  playing 
at  ball  that  day,  and  struck  it  over  into  a  court, 
into  which  I  oo«ld  not  get  over  myself,  but  I 
saw  Mr.  Oates  then  walking  in  the  court,  dnd 
I  came  and  borrowed  his  key,  and  so  went  in, 
aod  there  passed  between  us  words  of  friend- 
fhip. 

X.  C.  J.  When  was  this,  do  yon  say  ? 
.  Morgan.  The  24th  of  April  1678,  Old  Stile. 
Oates.  I  desire  to  let  his  orders  be  seen. 
X.  C.  J.  No,  hie  shall  not  be  put  to  shew  any 
such  thing. 

Oates.  He  is  a  minister  of  the  church  of 
£i]|^laod,  my  lord. 

£.  C.  Jt  Sir,  we  tell  you  we  will  not  do  it ; 
what  ado  is  herewith  your  impertment  ques-^ 
lions  ?.  Have  not  I  told  you,  you  shall  not  en- 
mare  the  witnesses  ? 

Oates.  He  was  going  to  pull  out  his  orders 
Jbimsdf. 

Ait.  Gen.  My  lord,  Mr.  Oates  may  see  them 
jf  he  will,  he  is  a  beneficed  minister  of  the 
church  of  England. 

Lp  C.  J.  Does  he  mean  those  orders  ? 
Att.  Gen.  Yes,  he  does,  and  here  they  are. 
L.  C.  J.   Let  him  see  them.    [Which  was 
iJone.] 

Oates.    My  lord,  I  desire  to  kt|ow  of  this 
gentleman,  what  name  he  went  by  at  St.  Omers? 
Morgan.  By  tbe  name  of  Morgan. 
Sol.  Gen.   Swear  Mr.  Arundel,     [Which 
was  done.]  / 

Att.  Gen.  Pray,  Sir,  will  you  give  an  ac- 
count in  short,  whether  you  were  at  St.  Omers 
in  1677  and  1678,  and  the  time  when  Oatefi 
icame  thither^  and  when  he  went  away  ? 

ArundeL  1  was  there  when  JDr.  Oatep  came, 
^d  when  he  went  away, 
Att.  Gen.  When  was  that? 
ArundeL  Sir,  1  canpot  be  positive  to  the  time 
exactly,  but  I  think  it  was  about  January  1677, 
that  he  came  there,  and  he  went  away  about 
jJuno  1678.  1  cannot  be  positive  m  the  time 
^Xiictly. 

L.  C.  J.  He  does  not  particularly  remember 
the  lime,  but  he  thinks  it  was  about  Januaiy 
1677,  he  came  thither. 

ArundeL  I  beg  your  lordship's  pardon,  he 
i»mie  there  about  December. 

Att.  Gen.  Do  you  remember  any  particular 
circumstances,  that  yoo  saw  bimi  there  any 
|»articul9r  time  ? 
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'  Oaitt.  IVa7,iByloid,bepl6Medtoiflkthis 
Mitleinaii,  what  ttudiM  be  MoweA  tt  JBt 
Oners? 

£.C.J.  He  wa0  of  tbe  fitodility,  he  says. 
Arundel  Mj  lord,  I  stodied  io  the  end  of 
ihecoric. 

Otttes.  My  lord,  Idenrrto  know  whether 
when  he  came  from  St.  Osiers,  be  did  come 
ifirecUyfor  England.^ 

ArundeL  No,  I  went  from  thenoe  Co  PMris, 
my  lord. 

Sfd.  Ge:  Bwmf  Mr,  Chnstopher  Taiher- 
vile.  rWbich  was  done.] 

Att.  Gen,  Pray,  Mr.  Tuiterrile,  will  you 
iioqiwhit  my  lord  aqd  the  Jary  whether  you 
were  with  Mr.  Oatps  at  ISt.  Omers,  and 
when? 

Turbervile.  Yes,  my  lord  ;  he  went  by  the 
name  of  Sampeon  Lucy  there,  and  th^re  1  saw 
him,  and  there  I  was  with  bim  all  the  time;  f 
was  there  before  him^  and  I  remained  there 
#ller  he  went  away. 

Att.  Gen.  What  time  did  he  come  |o  St. 
lOmers,  I  pray  y^q  ? 

Turberviie.  Before  CbristmaSr 

X.  C.  J.  What  yearf    • 

T^trbervile,  In  the  yisar  1677. 

Ait.  Gen.  What  time  was  it  be  went  away  r 

Turbervite.  In  June  1678. 

JLCJ.  Were  you  there  all  that  while  at 
»L  OmenT-^TnTbervile.  Yes,  I  was, 

£.  C»  /•  And  to  die  best  of  your  apprehen- 
sion, you  think  be  was  there  all  that  while  P 

TurbervUe.  Yes,  I  do  so,  my  lord. 

Sol.  Gen»  Can  you  speafc  of  any  particular 
days  you  can  remember  ? 

TurheroiU.  Yes,  I  do  remember  liim  upon 
the  fourth,  fifth,  and  sixth  of  May,  for  two  or 
three  days  toi^ther  ;  for,  my  lord,  I  do  re- 
member this  circumstance :  Mr.  Pool  about 
thattime  went  away^  and  that  very  day  Mr. 
Pool  went  from  the  college,  I  changed  my 
lodginffand  went  into  bis  lodjpng,  and  tbatday 
Isaw  Dr.  Oates  in  the  chamber,  and  by  the 
phamber-door. 

AtU  Gen.  Did  be  continue  in  the  college 
from  the  time  he  came  about  Christmas,  to  the 
tin)e  be  went  away  in  Jane  P 

Turberviie.  Yes,  be  did  all> the  while,  except 
it  were  one  night  in  January,  when  he  went  to 
Watlon. 

X.  C.  J.  What  time  in  June  did  be  go  away  P 

Turberviie.  I  am  not  positive,  but  I  am 
morally  sure  he  went  away  the  2Sd  of  June, 
as  near  as  I  can  remember. 

Outes.  I  was  there  in  June,  that  is  very  well 
known. 

-  L.  C.J.   What  do  you  remember  of  bis 
yeadinff  in  the  college  ?  * 

Turbemle.  I  do  remember  he  Was  reader 
there  on  Sundays  and  holidays  for  a  great 
whUe  ;  I  cannot  swear  upon  what  Sunday  he 
b^gan,  but  he  left  off  the  Suoday'before  be  went 
away. 

L.  C.  J.  As  near  as  you  can  remember, 
vhen  did  he  btt^in  to  read  P 

Turberviie.  It  was  the  begmning  df  April) 


or  latter  cnci  of  March  ;  I  eammt  jostfy  awear 
whiph  it  was. 

Mr.  MolUm.  Did  he  read  on  Holidays  m 
well  as  Sundays  ^^Turbervik.  Yes,  he  did.  * 

Oa^ei.  I  mustaak  this  gentleman- one  ques*  . 
tion,  if  your  lordship  please,  and  thatis  this, 
what  name  he  went  by  at  St,  Omers  P 

TurberoUe.  1  went  there  by  the  name  of 
Farmer. 

Oate$.  Pray  you,  my  lord*  ask  him  what 
rriknon  he  is  of  r 

TurberoUe.  It  is  a  hard  question  to  ani^rsr 

aat.  , 

Oaltt.  Nay,  my  lord,  I  desbne  to  ^ow  whht 
is  his  religion  f  • 

TurbemU.  I  am,  my  lord,  a  Roman  Ca* 
thohc. 

Oo^et.  A^k  him  when  he  went  to  St  Omers 
first,  and  bow  long  he  staid  there  P 

Tarberoik.  I  was  there  fevcn  yean  f<eiy 
near. 

Oatei,  IdesbetQknowvrhetherhedidoome 
away  dhwctly  to  England,  when  be  came^rom 
St.  Omers? 

Tkrbemh.  No,  my  lord,  I  went  into  Italy. 

Qatet.  Pnj  yoo,  mv  lord,  I  desire  to  know 
whether  he  did  go  to  Rome  P 

L.  C.  J.  What  if  he  did,  what  then  P  that 
is  not  all  to  the  purpose,  he  went  into  Italy.     ** 

OtUes.  Pray,  my  lord,  be  pleased  to  ask  him 
this  aueitMin  further,  was  he  a  witness  on  die 
behalf  of  the  five  Jesuits,  or  of  Langhom  at 
their  Trials  P 

l\trbervile.  No,  my  lord,  I  was  not. 

Oaies.  Pray,  my  lord,  be  pleased  to  ask  him 
then,  what  reward  he  has  been  promued,  or 
is  to  have  for  giving  this  evidence? 

!nir6eft7i7f.  Noneatall,  mylord. 

Oates.  Pray,  my  lord,  ask  him,  wheAer  or 
no  he  heard  of  any  consult  of  the  Jesuits  in 
April  1678,  and  from  whom  P 

I\irbervile,  There  was  &  conmgation,  as  I 
heard,  but  I  do  not  remember  tnat  any  of  tbn 
fathers  went  from  the  college  to  it ;  several 
came  by  there,  and  lodged  there  as  they  went, 
and  as  they  came  back. 

Oaies.  Pray,  my  lord,  adk  him  how  he  oaouQ 
here  to  be  a  witness  in  this  cause  f 

Turberviie,  I  was  sobpcenaed. 

Oates.  Who  served  the  subpmna  upon  liim? 

Turberviie.  The  managers ;  it  was  sent  to 
me  by  the  king^s  counsel,  I  suppose  ;  a  man 
brought  it  to  me. 

L.  C.  X  It  is  no  matter  who  brougl^it  yoo, 
you  were  subpmnaed,  that  is  enough. 

Sol.  Gen.  Swear  Mr.  Anthony  Tutberrile, 
[Whicb  was  done.l 

Att.  Gen.  Were  you  at  St.  Omers  in  ICTT 
and  1678  ?  '     * 

A.  Turberviie.  Yes,  mv'lord,  I  was. 

Alt.  Gen.  Did  you  observe  the  defendant 
Mr.  Oates  there  at  that  time  P 

A.  Turberviie.  Yes,  I  observed  bun  all  the 
while  be  was  there. 

Att.  Gen.  When  did  be  come  to  St.  Omers  f 

A.  turberifile.  In  the  year  t677|  about 
Christmas. 
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Ait.  Gen,  When  went  he  away  ? 

A,  Turbervile,  A  gentleman  who  was  for- 


merly sworn,  (Mr.  Thornton)  and  1  were  at 

"  1)  him  ■ 
went  away. 


br^Jdast  with  him  the  self-same  time  when  he 


X.  C.  /  When  was  that  ? 

A.  Turbervile,  I  suppose  about  the  latter 
«Qdof  June  1678. 

Att,  Gen,  Did  you  observe  him  to  be  there 
m  April  or  May  1678  f 

A.  Turbervile.  He  was  not  absent  above  one 
night  in  January  that  I  can  remember  from  his 
first  coming  thither,  for  it  was  impossible  he 
should  be  ataent  and  not  miss'd,  he  sitting  at  a 
distinct  table  by  himself,  and  his  conversation 
being  so  remarkable  for  a  great  manj  ridicu- 
lous actions,  and  ereat  many  pretty  jests  that 
he  used ;  so  that  ne  was  like  a  silly  person,  as 
I  may  call  him,  that  used  to  make  sport, 
and  nobfNly  could  be  missd  so  soon  as  he: 
And  I  saw  a  little  boy  in  the  college  beat  him 
up  and  down,  with  a  fox's  tail.  Indeed,  my 
lord,  aU  his  actions  were  very  remarkable :  I 
saw  him  very  much  abn:»ive  tt)  persons  that 
liv'd  with  him  in  the  collide;  an  !  Mr.  Oates 
could  not  be  a  person  of  this  note,  bi  i  all  the 
world  must  uke  notice  of  him,  and  ail  that 
'  knew  him  must  miss  him,  if  he  were  away. 

L.  C.J,  You  hear  him,  Mr.  Oates;  he 
gives  you  a  particular  character;  be  says  you 
were  a  very  notorious  person  in  many  in- 
stances. 

A,  Turbervile.  My  lord,  I  was  a  person  then 
the  youngest  in  the  whole  company,  and  Mr. 
Oates  being  vary  abusive  to  me,  1  did  what 
became  me  to  right  myself  upon  him. 

Oates.  Pray,  my  lord,  be  pleased  to  ask  this 
gentleman  what  the  name  was  he  went  by  at 
St.Omers? 

A.  Turbervile.  By  my  grandmother's  name, 
ivhich  was  Farmer. 

L.  C.  /.  Do  you  remember  the  time  when 
3ilr.  Hilsley  went  away  firom  St.  Omn-s. 

A.  Turbervile.  He  went  away  upon  a  Sun- 
day. Mr.  Oates  remained  afterwards  there: 
I  am  positive  I  saw  him  several  days  after. 

JU  C.  J.  Do  you  remember  when  Mr.  Bur- 
naby  came  thither. 

A.  Turbervile.  Yes,  my  lord,  and  Mr.  Oates 
was  there  then, 

X.  C.  J.  Will  you  ask  him  an;^  g^uestions? 
If  you  are  not  ready,  I  will  ask  hira  some  for 
you.    Come,  what  religion  are  you  of  .^ 

A.  Turbervile.  I  anv  a  Roman  Catbolick, 
my  lord. 

.  L.  C.  J.  Wdl,  and  how  long  were  you  at 
9k.  Omers  ? 
A.  Turbervile.  Six  years  and  upward,  my  lord. 

X.  C.  X  When  you  came  away  from  thence, 
'  did  you  come  directly  for  England .' 

A,  Turbervile.  1  took  a  circnmferenee 
round. 

Oates.  My  lord,  T  do  find  my  defence  is 
vuder  a  Terygroat  pr^udice. 

L.C.J.  Why  so?  Because  we  won't  let 
you  ask impertinentquestions, or  sqch as  may 
VeudAr'tha  witaessw  obnoxous  t^  a  penalty. 


Oates.  No,  my  lo^jitisBotfitthcyaboidd, 
for  there  is  a  turn  to  be  serred. 

X.  C.  X  What  do  j^ou  mean  by  that  ?  Ay, 
and  a  good  turn  too«  if  these  witnesses  swear 
true :  It  is  to  bring  truth  to  light,  and  peijured 
villains  to  condign  punishment. 

Ofiles.  Good  my  lord,  be  pleased  to  bear  me. 

X.  C.  J.  If  you  behave  not  yourself  with 
that  respect  to  the  court  as  you  ought,  pray 
get  you  gone.  Do  ^ou  think  yon  shaU  gift 
such  language  as  this  in  a  court  of  justice? 

Oates.  My  lord,  I  did  not  design 

X.  C  J.  If  YOU  behave  yourself  as  yoo 
should,  you  shall  have  all  due  regard ;  but  if 
you  fly  out  into  such  abusive  extravagancies, 
we'll  calm  yon  as  you  ought  to  becalmed. 

Oates.  1  vTould  vindicate  myself,  I  meant  it 
not  of  the  court.  - 

X.  C.  J.  So  you  bad  need.  Don't  think  we. 
sit  here  to  let  you  asperse  the  justice  of  the 
court  and  of  the  nation,  as  if  the  judges  aat 
here  to  serve  a  turn. 

Oates.  I  say,  these  men  do  come  to  serve  a 
turn ;  but  I  laid  no  aspersion  upon  the  oourt, 
nor  iiieant  it  of  them. 

X.  C.  J.  Behave  yourself  as  you  ought,  and 
you  shall  be  heard  with  all  the  fairness  can  be 
desired. 

Oates.  1  did  perceive  your  lordship  and  tbe 
court  made  yourselves  pleasant  with  my  qncs- 
tions. 

X.  C.  J.  I  did  not  make  myself  pleasant 
"with  your  questions,  but  when  you  ask  imper- 
tinent ones  you  must  be  corrected:  Yonses 
we  do  the  same  thing  with  them  ;  I  find  fkult 
with  nothing  but  what  is  not  to  tbe  paroose.    . 

Oates.  My  lord,  1  desire  it  may  be  observed, 
that  these  men  that  come  now,  are  tbe  same 
witnesses  that  appeared  at  the  Old  Bailey,  and 
were  not  believ^  there. 

X.  C.  J.  Observe  what  you  will  by  and  by. 

Att.  Gen.  No,  they  are  other  men,  but  they 
bear  the  same  testimony  indeed. 

Sol.  Gen.  Swear  Mr.  Clavering.  [Whieh 
was  done.] 

•  Att.  Gen.  Come,  Sir,  PIl  ask  yon  a  short 
question;  were  you  at  St.  Omers  with  Mr. 
tHites,  and  when? 

Clavering.  Yes,  I  was ;  I  came  the  lOtb  of 
Decemlier  1677,  to  St.  Omers ;  he  toM  roc  be 
came  thith^  that  day  too,  and  1  lived  tb^e  all 
the  time  that  he  was  there,  which  was  till  to- 
wards the  middle  of  summer:  I  do  not  re- 
member that  he  ever  was  absent,  but  once  at 
Watton. 

Att.  Gen.  Do  you  remember  Mr.  Bunaby  f 
coming  thither  ? 

Clavering.  Mr.  Oates  was  there 'when  Mr. 
Bnmaby  came  there. 

Sol.  Gen.  Was  he  there  when  Pod  caina 
away?  , 

Clavering.  He  was  there  when  Mr.  Pool 
went  away,  and  likewise  1  remember  his  being 
there  at  the  tone  pf  the  congregation. 

Att.  Gen.   Pray,  tell  tfce  circumstance  how 

you  know  he  was  there  then  ? 
CioMnn^.  There  came  a  geotleman  tkii* 
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that  desired  «  charity  of  the  stud^ts,  and  I 
was  the  person  that  made  the  collection  for  him 
in  the  house ;  and  I  remember  be  did  ask,  if 
there  was  any  one  &at  was  a  student  there  that 
bad  been  i!i  Spain?  We  told  him  there  was 
one,  and  described  him ;  upon  which  he  knew 
the  gentleman  in  Spain.  Upon  that  I  told  Mr. 
Oates,  that  there  was  one  there  that  knew  kim, 
bnt  he  deny'd  to  come  and  speak  with  him. 
Now  I  remember  that  it  was  the  time  of  the 
congregation,  for  some  made  en^ry  why  he 
|;ot  so  little  money  at  Watton,  and  it  was  said 
It  was  because  the  fathers  jvere  gone  to  the 
congregation  in  England.  And  he  aske^  roe 
particuiariy,  what  was  done  at  the  congrega- 
lion  in  England  ? 

X.  C.  J.  Did  Oates  ask/  that  question  ? 

Clavering,Yes,  my  lord,  he  did. 

£.  C.  J.  Whom  dW  he  ask  it  of? 

Clavering,  Of  me. 

X.  C,J.  When  was  that? 
.  Clavering*  I  think  it  was  about  the  time  of 
the  congregation. 

L.  C,  J.  How  came  he  to  enquire  after  it  ? 

Clavering,  I  was  talking  with  him,  and  said 
he  to  me,  <  Know  you  nottiing  what  the  busi- 
ness is  that  they  are  to  do  at  the  congre«nition  V 
Said  I,  *  Mr.  Lucy,  I  know  not  whatmey  do ; 
I  thinlE  not  much  :  for  I  hear  at  those  meet- 
ings many  times  they  stay  an  hour  or  two,  and 
have  done  when  they  have  chosen  their  pro- 
curator.' 

S^l.  Gen,  And  you  beliere  he  was  there  all 
the  time  ? 

Clavering,  Yes,  my  lord,  I  do  beliere  it. 

Oates,  Pray,  my  lord,  let  me  ask  him  a 
question  or  two. 

L,  C.  /.  Ay,  what  you  will. 

Oatet,  What  religion  is  this  gentleman  of  ? 

Clavering,  I,am  a  Catholic. 

Oates,  A  Roman  Catholic  you  mean,  I 
foppose? 

Clavering,  Yes,  I  always  undestood  it  so, 
Mr.  Oates. 

Oates  My  lord,  I  desire  to  know  how  he 
came  not  to  be  produced  at  the  Jesuits  Trial,  to 
give  this  evidence  he  gives  now  ? 

Clavering,  1  can  give  a  very  good  reason 
perhaps  :  I  was  then,  my  lord,  in  Germany. 

L,  C.'J,  That  is  reason  good  enough  or  all 
conscience. 

Just.  Withins.  That  was  a  new  Question,  and 
you  have  a  satisfactoiy  answer,  I  niink. 

Sol.  Gen,  Swear  Mr.  John  Copley.  [Which 
was  done.] 

Alt,  Gen.  Were  you  at  St.  Omers  in  1677 
and  167B?-^Copley.  Yes,  I  was. 

Att,  Gen.  Was  Oates  there  then  ? 

CopUv.  I  saw  him  all  the  time  he  was  there. 

Sol  Gen.  When  did  he  come  thither  ? 

Copley,  He  came  a  little  before  Christmas, 
to  the  best  otjiny  remembrance. 

Sol.  Gen.  When  went  he  away  ? 

Cdpleu.  In  1678. 

Sol  Gen,  In  what  month  in  1678? 

Copk^.  In  June  1678. 

Sol  Gen.  Was  he  absent  any  part  of  that 
Hme? 


[1«4 

Copleu.  I  Was  there,  and  be  was  there  too. 

Sol,  Gen.  Was  he  absent  any  part  of  the 
time  from  Christmas  to  June  ? 

Copley.  Nav>  I  am  sure  he  was  there  all  the 
time,  except  that  night  he  was  absent  at  Wat- 
ton,  and  that  was  in  January. 

Gates,  Pray,  my  lord,  ask  him  what  reliffioa 
heisof?  •  /^ 

Cofley.  Does  your  lordship  ask  me  that 
qnesuon? 

X.  C.  /.  Yes,  I  do  ask  you ;  Mr.  Oatas 
would  know  it. 

CopUy.  I  am  a  Roman  Catholic,  my  lord. 

Sol  Gen.  Swear  Mr.  Cook.  [Which  waa 
done.] 

Att,  Gen,  Did  iron  know  Mr.  Oates  at  St. 
Omers,  and  when? 

Cook,  He  came  there  a  Ihtle  before  Christ- 
mas, 1677. 

Att,  Gen.  How  came  you  to  know  hia 
there? — Cook,  I  lived  in  the  house  then. 

Att.  Gen,  Was  he  there  all  April  and  May  f 

Cook,  Yes,  he  was  there  till  the  latter  end  of 
June. 

Att,  Gen.  Did  you  see  him  every  day  7 

CboA.  Yes,Idid. 

Att.  Gen.  Can  you  tell  any  particular  time  ? 

Cook.  I  am'  positive  he  was  there  the  SOtb 
of  April. 

Att.  Gem.  What  Stile  ?^Cooib.  N«w  Stile. 

X.  C,  J.  How  do  you  know  he  was  Ibera 
then  ?     I 

Cook.  It  is  a  remaikaUe  time ;  there  is  a 
procession  that  they  keep  there  on  that  day 
irom  the  Sodality  to  the  church,  and  I  saw  him 
go  among  the  rest  at  the  latter  end  among  the 
rhetoricians. 

X.  C.  J.  What  say  you,  was  he  there  om 
that  day  Mr.  Hilsley  went  away  ? 

Cook.  I  do  not  remember  that. 

L.C.J.  Do  you  remember  Bnmaby  ? 

Cook.  I  was  there  when  Mr.  Bumahy  went 
away. 

X  C.  J.  But  when  he  came  was  Oates 
there? 

Cook,  I  cannot  speak  particularly  to  thai. 

Att,  Gen,  What  was  your  place  in  the  Col- 
lege? 

Sol.  Gen.  My  lord,  he  is  a  Lay-man,  be  sure. 

Cook.  1  was  a  servant  in  the  house. 

Oates,  In  what  place  do  you  serve  ? 

Cook,  I  was  a  taylor. 

Oates,  I  do  not  remember  him. 

Cook.  But  r remember  you. 

Sol.  Gen.  Swear  Jo.  Wright,  esq.  [^ich 
was  done.] 

Att.  Gen.  Do  you  remember  Oates  at  St. 
Omers  f-^Wright,  Yes,  I  do. 
^  Att.  Gen,  When  was  it » 

Wright,  The  wiiiter  before  the  notice  of  the 
plot  was. 

Att.  Gen.  What  year  was  it  in  ? 

Wright,  In  the  year  1677. 
:     Att.  GSn,  What  month  in  that  year  did  be 
come  thither? 

Wright,  I  cannot  teH,  it  was  winter  time, 

il<^  Osn.  When  did  he  go.  away  ? 
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Mtb,  which  was/  that  yoa  were  present  at « 
eoDBult  of  the  Jesuits  the  34th  of  April,  1678^ 
at  the  White-Horse  Tavern  in  the  Strand} 
*  Vhi  rcoera^*  yoo  were  not  there.  Now,  4s 
^ou  admit  m  tlie  first  phu^e,  that  you  weiy  nr^ 
sworn  in  that  particular  f 

CktUs,  No,  my  lard,  1  do  not. 

L.  C.  /.  If  the  Jury  find  that  you  were  Ant- 
twom  in  that  firgt  point,  that  you  w^e  oot 
there,  it  will  be  easily  bejiefed  you  swore  fiJK 
in  the  other  point,  tnat  yoQ  did  not  carry  the 
resolutioo  from  chamber  to  chamber. 

Oate$i  Btit,  my  lord) It  is  not  well  asagaed,  I 
think. 

L.C.J*  That  will  be  sated  to  you  after  tia 
▼erdict,  I  teH  you,  if  there  be  occasioD  for  it. 

Data,  My  lord,  I  sup^iose  the  proof  ought 
to  be  accordio^  to  the  record,  sua  the  recori' 
makes  the  pei^ury  differ  from  theo^th. 

JLCJ.  1  tell  you,  that  is  to  the  form,  and 
that  will  be  to?ed*to  you  after  the  ferdictooe 
Way  or  the  otb^. 

Votes.  Then  wi|l  your  lordship  be  pleadi 
to  consider  there  was  a  record  broQ§[ht  in, 
which  is  almost  the  same  with  that  i  am  to 
offer  to  be  read,  on  my  behalf,  and  which  is  the 
first  proof  that  I  have  to  offer  of  the  eonsult 
that  was  held  in  London,  in  April  1G78.  indl 
desire  Mr.  Percivile  may  Jie  called,  1  tbr^hi» 
christian  name,  and  Mr.  Yaugban  who  is  mj 
solicitor  i  but  pray,  my  lord,  let  me  first  bare 
the  opinion  of  the  court,  whether  they  did 
prove  the  words  that  I  am  said  to  swear,  it 
they  are  laid  in  the  indictment. 


Wright.  Hewentawayinauimier^Icalinot 
leUinst  the  time. 

AH,  Oen.  Was.  he  absent  at  any  titne,  irom 
iiisoomittg'  in  winter  to  his  going  away  ia 
summer? 

Wright,  Theicholan  said  be  was  once  at  a 
place  called  Watton. 

X.  C.  J.  Come,  this  says  nothing  to  the 
purpose* 

Sol.  Gen*  My  lord,  we  leave  it  here. 

X.  C.  J.  What  say  you  to  it  then,  Mt. 
Odtes?  . 

,    Oate$.  Has  Mr.  Attorney  dotef 

Att.  Gen.  Yes,  we  have  don^  for  the  preaent. 

L.  C.J.  Then  are  you  to  make  your  de- 
fimee. 

Octet.  My  lord,  here  •is  an  Indictment 
Ji>r«^gbt  against  me  for  Pequrr ;  and  this  ln< 
dictment  sets  forth,  <  That  I  should,  upon  the 

*  17th  of  December,  appear  at  the  Old  Bailey, 

*  and  there  swear.  That  there  was  a  treasonable 

*  consult  of  the  Jesuits  met  at  the  White-Horse 
'  Tarem  in  the  Strand,  and  that  this  treasonable 
'  consult  did  divide  itself  into  lesser  companies 

*  and  meetings,  and  that  I  carried  about  a  <ier- 

*  tain  resolution,  which  the  Jesuits  came  to, 
^  conoerniog  lolling  the  king,  from  cbamhef  to 
« chamber  to  be  sigued.'  My  lord>  I  have  a 
great  exception  to  make  to  this  Indictment, 
todifaat  is,  my  lord,  as  to  the  form.  For,  by 
.your  lordship's  favour,  I  tiiink  the  peijury  is 
not  well  assigned,  and  according  as  I  am  ad* 
Tised,  I  offer  this  to  your  lordship's  consider- 
Hon.    It  says  in  the  assignment  of  the  periury , 

*  Vhi  resent  et  in  facto  praKUcuis  Titus  (hxea 
'  nou  pceesens  fuit  ad  akouam  Consultationem 

*  Jesmtarum  apud  le  White* Horse  Tavern 
'  pccediot'  in  le  Strand,  in  Com'  Midd'  jMrsdict', 
'  super  vicesimum  quai;^m  diem  Apnl',  anno 
^  Bom'  Milficesimo.' 

L.C.J.  How,  « Millioesuno  V 

Oatei.  My  lord,  it  is  Law  idUin:  f  suppose 
it  may  serve  in  a  court  ?  < 

X.  C.  /.  No,  it  is  true  Latin  there. 

Oates.  I  cannot  tell  how  to  read  it  better. 

£.  C.  /.  I  do  believe  that. 

OaUs.  It  is  written  in  such  a  hand,  I  cannot 
read  it ;  but  the  substance  of  it  is,  it  says  here. 
That  I  did  not  carry  any  resolution  from  cham- 
ber to  chamber  ug»and.  Now  the  evidence 
charged  u^n  me  to  be  given,  is,  that  I  did 
not  aee  it  stgnat* :  so  that  the  assupiment  of  the 
Deijury  does  not  pursue  the  Oa£,  as  it  is  set 
forth  ;  for  if  it  be  tignat*  in  the  evidence  that 
waSif^en^  it  ought  to  be  agnaf  in  the  pegurj 
that  18  assigned ;  and  I  humbly  crave  tne  om- 
mon  of  youv  lordship  and  the  court  upon  this 
point. 

L.  C.  J.  Look  you,  Mr.  Qntes,  that  you  of- 
.  ftred  before,  jBBd  J  jEsve  this  answer,  which  I 
must  now  repeat,  That  now  we  are  upon  the 
fact,  and  this  <exceptiou  will  be  saved  io  y  ou  for 
its  proper  time,  if  you  be  convicted.  It  is  not 
f  rt^r  now ;  but  si^^ose  these  were  thatching 
which  von  say  is  an  objection,  ^et  you  must 
know,  that  there  are  (wp  pepunes  that  ave  as- 
signed $«iba  one  is  upon  tnotfirst  jnct  of  jrour 


X.  C.  J.  Yes,  very  fully,  we  think  so;  bot 
the  Jury  are  to  try  that ;  that  is  a  point  of 
'*'■"■  '"  BhaU  have  oar 

they  are  fuHj 


but  if  you  will,   you  shaU  have  our 
B  think 


we 


fact: 

thoughts  about  it; 

proved. 

Cryer.  Here  is  Mr.  Percivile. 

Oata.  Pray  swear  him.  [Which  was  dspe.] 

X.  C.  J.  What  do  you  ask  him  ? 

Oaie$.  Mr.  Percivile,  you  examined  tbecos- 
viction  of  Mr.  Irehind,  pray  pot  it  in:  isiit 
true  copy  ?--Perftwlf.  Yes,  it  is. 

OaUt.  My  lord,  I  desire  that  a  ConrictiflB 
and  Attainder  of  Mr.  Ireland  may  be  roMl. 

Att.  Gen.  It  has  been  read  already. 

Oatet.  My]Qrd,Iwillnottakeoptbecoarft 
time  azTy  more  than  is  necessary  for  my  ^ 
fence. 

'  L,  O.  J.  Nay,  do  as  you  will,  as  long  as  yM 
offer  things  pertinent  and  decent,  tbe  couxt  will 
hear  you  with  all  patience,  and  you  may  ^ 
what  time  is  necessary  for  you. 

Oates.  I  thank  yoiur  lordship:  I  designed  bih 
thing  at  all  of  rea<iction  upon^e  court,  hot  t 
reflection  on  tlie  witnesses  thateamein  againit 
me. 

CL  €fCT.  This  is  a  copy  qf  4he  same  recsid 
that  was  before  read. 

Oatts.  Well,  if  that  be  allowed  for  erideq^ 
for  me,  I  ieun  contented  to  spane  the  time  afu^ 
court,  not  to  r^Ml  it  again ;  but, my  lord, lodier 
this,  and  desire  to  have  counsel  assigued^l* 
argue  this  point  in  law ;  that  is,  Wbkberor b» 
the  C^iivioyttOS  Utt^  ,^itM4l4»n  .oC  |i9Im 
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Whitebread,  and  tlie  rest  o(theiii,  of  a  treason- 
able consult  of  ibe  24th  of  April  1678,  wrhere  it 
^"as  resolved  to  murder  the  late  kiogt  oiiffht  not 
to  be  t^en  as  a  sufficient  legul  proof  of  the  fact, 
80  loncc  as  those  attainders  remain  of  force  P 
and  whether  the  averment  of  thstt  being  false,  is 
to  be  received  agfainst  those  records  ? 

L.  C.  J,  There  is  no  difficulty  in  that  at  all 
ID  the  world,  Hr.  Gates. ' 

Oata.  My  lord,  I  do  not  know  the  law,  and 
therefore  I  pra^  i  may  have  counsel  assigned 
to  argpie  that  point. 

L.  C  J.  There  is  no  question  in  it. '  God 
forbid,  if  a  verdict  be  obtained  by  perjury,  that 
that  verdict  should  protect  the  perjured  party 
Irom  being  prosecuted  for  his  false  oath. 
There  were  no  justice  in  that ;  nor  is  it  an 
averment  against  a  record,  for  this  is  not  a  writ 
of  error  in  Tact  that  will  reverse  it,  but  the  re- 
cord remains  a  good  record  and  unimpeached 
■till :  but  though  it  be  a  good  record,  yet  it  is 
lawful  to  say  this  verdict  was  obtained  upon  the 
testimony  of  such  an  one,  that  forswore  himself 
in  that  testimony,  and  for  that  particular  per- 
jury he  may  surely  be  prosecuted. 

bates.  Is  not  tnat  attainder  an  uncontroul- 
able  evidence  of  the  fact^  till  it  be  reversed? 

X.  C.  /.  Yes,  it  is  against  the  <party  at- 
tainted ;  but  if  that  attainder  was  founded  upon 


a  verdict  that  was  obtained  by  perjury,  God 

"    :did 

himself. 


forbid  but  he  should  be  tuld  so  that  did  perjure 


Oiites,  Well,  my  lotd,  if  your  lordship  rules 
that  for  law,  then  I  will  go  on ;  and  1  must 
now  observe  to  the  jury  in  the  •opening  the 
evidence  two  things,  first,  That  the  indict- 
ment upon  which  Ireland  was  tried,  was  found 
the  16th  of  December  1678,  and  on  the  17tb 
of  December,  the  next  day,  Ireland  was  tried 
at  the  Old  bailey ;  and  then  I  find  this  indict- 
ment brought  against  me  for  peijnry,  is  found 
at  the  Old-Baile/  six  years  after  the  fact,  by 
special  commission.  Aow,  I  submit  it  to  your 
lordship's  and  the  Jury's  consideration,  why 
the  presentment  and  the  finding  of  this  bill  for 
perjury  has  been  so  long  delayed,  since  it  ap- 
pears by  the  evidence,  mat  the  witnesses  that 
nave  been  produced  to  prove  the  perjury,  were 
either  at  the  trial  of  the  five  Jesuits,  or  might 
have  been  produced  then;  and  thodgh  they 
are  not  all  the  same  paeons,  yet  they  all  bear 
the  ^me  testimony  that  was  then  offered,  but 
were  not  credited ;  and  I  hope  when  my  evi- 
dence is  heard,  they  will  have  the  same  repu- 
tation with  this  jury  that  they  had  with  those 
others.  My  lord,  I  must  acquaint  your  lord- 
ship and  this  court,  That  in  this  indictment 
for  which  Mr.  Ireland  was  convicted,  Mr. 
Whitebread  and  Mr*  Fenwick  did  undergo  part 
of  the  trial,  and  did  hear  the  whole  body  of  the 
evidence  that  the  witnesses  testified  against 
them ;  but  there  being  but  one  witness  against 
them  two  at  that  time,  which  was  myselfr(Mr. 
Bedloe  being  then  upon  an  intrigue,  as  your 
lordship  may  remember^  my  lord  chief  justice 
Scro^rgs,  who  was  then  tne  mouth  of  the  court, 
did  A^harg^  the  jury  of  M^.  Whitebread  and 
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Mr.  Fenwick,-  and  remanded  them  to  prison, 
which  Mr.  Whitebread  six  months  after  did  re- 
mark to  the  courty  and  urged  it  as  a  plea  for 
himself  to  be  discharc^ed ;  but  that  being  over* 
ruled  by  the  court,  he  was  tried.  Now,  he 
had  six  mouths  time  to  provide  himself  with 
new  fresh  evidence  to  asperse  me,  and  to  en- 
deavour to  falsify  that  testimony  I  gave  in 
against  Whitebread  and  Fenwick,  when  Ire* 
land  was  tried,  and  so  he  knew  what  it  was. 
I  must  further  observe  to  you,  my  lord,  and 
eentlemen  of  the  jury.  That  my  case  is  veiy 
hard,  that  since  the  substance  of  my  testimony 
was  with  credit  received,  and  the  jury  upon 
convicting  them  were  acquainted,  **  That  tbev 
had  found  an  unexceptionable  verdict ;  that  all 
the  objections  against  the  evidence,  were  then 
fully  answered ;  that  there  was  nothing  that 
the  prisoners  had  been  wanting  in  to  object^ 
which  could  be  objected ;  and  that  the  thing 
was  as  clear  as  the  sun."  And  yet  after  sir 
years  time,  I  must  come  to  be  called  to  an  ac- 
count for  ))erjury  in  my  testimony  of  that  part 
of  the  Popish  Plot;  with  which  the  king  and 
kingdom,  four  successive  parliaments,  tUl  tha 
judged  of  the  land,  and  three  juries,  were  so 
well  satisfied.  I  shall  therefore  offer  to  your 
lordship  and  the  jury's  consideration  the  uUa- 
nimous  Votes  of  three  Houses  of  Commons;  I 
shall  ofier  the  Proceedings  of  the  House  of 
Lords,  that  is  the  highest  judicature  in  tlia 
kingdom ;  I  shall  prove  what  I  have  opened 
by  me  testimony  of  several  noblemen  that  «t9 
'here,  who  will  testify  this  for  me.  My  lord,  I 
shall  prove,  that  several  attempts  have  been 
made  to  baffle  this  testimony,  as  that  of  tha  . 
murder  of  sir  Edmundbury  Godfrey,  who  took 
my  depositions,  the  contrivance  of  Paine,  Fare- 
well, and  Thompson,  made  in  the  year  1681  . 
or  1682, 1  forget  which ;  I  shall  then  produca 
Evidence  that  I  was  actually  here  in  town  at 
the  time  in  question ;  and  then  upon  the  whole 
I  shall  submit  it  to  your  lordbhip  and  the  jury. 
But  to  prepare  yowc  lordship  and  the  jury  the 
better  ior  my  evidence,  I  would  again  ur^  thf  . 
strangeness  of  this  prosecution,  and  the  hard- 
ship 3iat  is  put  upon  me,  to  be  tried  for  per^ 
jury  in  an  evidence  givbn  six  years  ago,  and 
formerly  very  industriously,  though  not  sue* 
cessfully,  endeavoured  tone  falsified  by  six- 
teen St.  Omers  youths,  that  were  produced 
and  examined  before  all  the  judges  in  the  king- 
dom, and  that  not  only  once  at  Whitebread'i 
trial,  but  a  second  time  at  Langhom's  trial ; 
in  neither  of  which  would  the  jury  believa 
them,  because  of  their  religion  ande  ducation, 
and  the  persons  under  whom  they  were  edu- 
cated, who  were  men  of  known  artifice.-  Then, 
my  lord,  I  would  argue  thus:  if  at  that  time 
my  evidence  were  true,  it  must  be  xtrue  stilly 
for  truth  is  always  the  same;  and  if  it  wera 
then  true,  aifd  1  can  prove  it  to  be  true,  it  wij} 
be  thought  a  hard  thing  without  all  doubi, 
that  this  should  be  put  upon  me.  Then,  my 
lord,  I  would  fain  know  fVom  my  prosecutors, 
why  this  indictment  of  perjury  has  been  dor 
feired  so  long  ?  Why  these  witnesses  that  come' 
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now  to  testify  this  matter,  ^ad  ceold  then  hare 
been  brbus^ht,  did  not  come  before,  to  justify 
at  the  trials  of  these  persons  what  tb^y  now 
say,  which  might  hare  saved  their  lives^  if 
trae,  and  had  it  been  credited.  Then  1  shall 
offer  to  yoiir  lordship  what  I  desire  you  and 
-  the  jury  would  please  to  observe,  tliat  though 
the  king's  counsel  are  now  against  me,  yet 
they  are  also  against  themselves,  for  they  were 
of  counsel  for  the  king  in  those  cases ;  oard- 
cukrly  Mr.  Solicitor  at  Langhorn's  Trial,  sir 
Robert  Sawyer  at  sir  George  Wakeman*s  IVial ; 
the;^  were  of  counsel  before  for  ihe  truth  of  my 
testimony ;  they  are  now  against  it.  1  only 
mention  that,  and  pass  it  over»  But  this  is  not 
the  fiht  attempt  tnat  has  been  made  to  dis- 
credit the  testimony  of  the  Popish  Plot,  as  I 
told  yon  before.  Now,  can  it  be  supposed  that 
the  lore  and  desire  of  public  iustice  can  be  the 
cause  of  this  attempt  to  falsify  my  evidence 
after  so  many  trials,  in  which  it  has  been  cre- 
dited and  confirmed  P  Can  any  thing,  my  lord, 
more  plainly  tend  to  destroy  and  subvert  the 
methods  of  justice,  to  frighten  all  wHnesses 
from  henceforth  from  ever  appearing  to  dis- 
cover any  conspiracies?  And  does  it  not  tend 
to  expose  and  vilify  the  known  understanding 
and  justice  of  the  late  king  of  ever-blessed 
memory,  to  arraign  thewiraom  of  his  privy- 
conncil,  his  great  and  noble  peers,  his  loyal 
Commons  in  three  successive  parliaments,  his 
twelve  judges,  and  all  those  several  juries  that 
were  upon  those  trials  P  Had  not  those  juries 
sense  P  Had  they  not  honesty  P  Had  they  no 
consciences?  And  the  judges  before  whom 
those  conspirators  were  tri^,  were  they  men 
of  no  justice,  nor  honour,  nor  inteffri^,  nor 
conscience,  nor  understanding?  Shall  those 
juries  be  said  to  have  drawn  the  innocent  blood 
of  these  men  upon  their  own  heads  and  the 
nation  P  as,  if  I  were  peijured,  it  paust  be  in- 
nocent blood  that  was  shed  upon  it. 

L,  C.  J.  No,  no,  that  goes  a  great  deal  too 
far,  M[r.  Gates :  the  juiy  have  no  share,  nor 
the  judges  neither,  m  that  blood  which  was 
abed  by  your  oath^ 

'    Just.  tVithenB.   No,  that  is  your  own  most 
certainly,  and  not  theirs. 

Gates,  But  this,  I  say,  maizes  it  most  plain : 
the  evidence  was  then  true,  and  I  hope  I  shall 
make  it  as  evidently  plain,  it  is  as  true  now; 
and  I  do  not  question,  but  upon  the  evidence  1 
vhall  now  give,  both  positive  and  collateral,  the 
jury  will  believe  me,  and  acquit  me  of  this  foul 
accusation.  Pray,  my  lord,  be  pleased  Ut  con- 
aider,  that  when  the  jury  brought  in  Ireland 
guil^  of  the  high  treason,  of  which  he  was  ac- 
cused, and  convicted  him,  Picktring,  and 
<yrove;  says  my  lord  chief  justice  Scroggs 

ithat  then  was)  to  them :  "  Gentiemen,  you 
lavc  done  like  very  good  subject;,  and  very 
good  Christians,  that  is,  like  very  good  Pro- 
testants; and  now  much  good  may  do  them 
^ith  their  thirty  thousand  masses;'^  as  I  shall 
prove  he  did  say.  Then  I  insist,  in  the  second 
place,  that  Wbitebread's  conYiction  does  re- 
laforce  the  couriction  of  Irefamd,  becme  9f 


the  attempt  by  the  St.  Omers  vntncssesto  have 
overthrown  mj  evidence :  but  since  I  am  at- 
tacked again' m  the  same  kind,  by  the  violence 
of  the  popish  interest,  and  by  the  malice  of  mj 
popish  adversaries,  I  am  contented  to  stand  tha 
test  wifh  all  ray  heart.  And  then,  to  cooclode 
all,  I  shall  shew  the  court,  that  it  is  in  vain  for 
the  popish  party  to  expect  and  think  to  wips 
their  mouths,  with  Solomon's  whore,  and  say, 
*  they  have  done  no  wickedneas.*  No,  I  qoei- 
tion  not  but  thousands  of  Protestants  m  tUs 
kingdom  are  fully  satiated  and  convinced  of 
the  truth  of  the  popish  plot,  all  and  ^very  part 
of  it.  Now,  my  lord,  if  you  please  to  give  ma 
leave  to  proceed  on  in  my  evidence,  I  shall  bw 
tibat  these  records  of  conviction  may  be  read, 
which  are  my  first  proof  of  the  consult;  and 
I  shall  then  bring  witnesses  viv&voce,  and  shall 
make  it  appear,  that  what  I  did  swear  at  those 
trials  was  true. 

L.  C.  /.  Not  to  interrupt  you  in  your  de- 
fence,  or  the  method  you  will  take  for  it»  I 
would  put  you  upon  that  which  is  proper  ftp 
you  to  apply  yourself  to,  because  the  qaestkm 
How  is  not,  whether  there  was  a  consult  or  cod- 
gr^tion  of  the  Jesuits  here  upon  the  24tli  af 
ApiS  1678  P  but  the  question  that  IfHicbdh 
you  is,  whether  you  were  present  at  any  socli 
consult  here  in  llondon  the  24th  of  April  1678? 
These  gentlemen,  some  of  them,  do  say,  then 
was  a  consult,  and  others  that  they  beard  of 
it,  and  believe  there  was  such  a  one,  because 
it  was  usual  to  have  a  triennial  congregatioa 
for  some  particdar  purposes :  but  the  qaeslioa 
is,  whether  you  have  sufficient  proof  to  prore 
yourself  to  be  here  on  the  24th  of  April  1678, 
at  which  time  it  is  agreed  on  all  hands  there 
was  a  consult  ? 

Oates.  But  will  your  lordship  be  pleased  to 
take  notice  of  the  drift  of  the  evidence,  how 
they  are  consistent  one  with  another?  Tbece 
gentiemen  that  )\9Lre  now  been  sworn  to  pror^ 
tnat  I  was  not  at  this  consult,  do  attempt  t^ 
prove  that  I  was  at  St  Omers :  now,  to  aivwer 
this,  I  shall  not  go  about  to  prove  that  I  was 
not  then  at  St.  Omers,  but  that  I  was  actoally 
then,  and'about  that  time,  here  in  Loadoo^ 
and  then  all  that  proof  that  Mr.  Attorney  Ge- 
neral has  brought,  must  be  laid  asid^ 

X.  C.  J.  You  say  well  j  prove  that 

Oates.  Now,  my  lord,  to  introdnca  and  pre- 
pare the  juiy  for  this,  it  will  be  necessary,  I 
humbly  concdve,  to  read  the  Beards  of  tiie 
conviction  of  Whitebread  and  fretond.  i 

i.  C.  J.  Well,  go  your  own  way ;  we  are 
not  to  direct  you :  I  only  tell  you  where  thf 
question  lies. 

Oates.  Sir  Samuel  Astrey.  pray  be  pk«a« 
to  read  them  in  English,  that  tfte  f^^ 
understand  them.  Fust  read  Indand's  reoori 
[Which  was  done.] 

Gates.  Now  read  Whitebread's  record :  read 
but  the  attainder,  I  will  not  tronUe  the  Goort 
with  the  whole  record. 

€/.  ^Cr.  «  Thomas  White,  alias  White* 
bread,  William  Harcpnrt  alias  Harrisoj,  J««     . 
FeAiyicllic J^  Gw&^  and  Aptbony  TpwFj 
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wete  found  gailty  of  high-treason,  and  at- 
tainted^ and  ezecation  awarded  against  them 
upon  that  attainder."  . 

Gates,  Does  not  the  record  say,  the  jurors 
say  upon  their  oaths  they  are  guilty  ? 

L,  C,  J.  Yes,  I  will  warrant  you. 

CL  of  the  Cr,  It  is  '  dicunt  super  sacranien- 
'  turn  suutn.' 

Oatet,  VeiT  weH.  These,  my  lord,  I  do  pro-  • 
duce  as  my  .first  evidence,  to  prove  that  there 
vas  a  traitorous  consult  held  upon  the  24th  of 
April  1678,  at  the  White- Horse  tavern,  in  the 
Strand,  it  having  been  believed  and  affirmed 
by  two  verdicts.  Now  give  me  leave  to  6ffer 
but  this  to  the  court,  that  at  the  trial  of  Mr. 
Ireland  I  gave  so  full  and  ample  a  tQStiinony 
a^inst  Wbitebread  andFenwick,  accompanied 
vrith  al)  the  drcumstances  of  time  and  p^ace^ 
that  my  lord  chief  justice  Scrogtfs  said,  *  The 
evidence  might  be  sufficient  to  have  satisfied 
k  private  conscienoe,  though  it  was  not  a  legal 
proof  then  to  convict  them,  there  being  but  one 
witness  against  them  :'  and  for  this  I  call  Mr. 
Robert  Blayney. 

Oatei,  Pray  swear  Mr.  Blayney.  [Which 
was  done.l 

X.  C.  J.  What  do  you  ask  Mr.  Blayney  ? 

0ate4.  Mr.  Blayney,  have  you  your  notes 
of  Ireland's  trial  here  ? 

Blayney,  Yes,  .8ir,  I  have. 

Gates,  Frav  will  you  look  into  what  my  lord 
ehief  justice  Scroggs  said  when  he  discharged 
the  jury  of  Wbitebread  and  Fenwick. 

Blayney^,  Whereabouts  is  it,  %,  in  the 
printed  tnalT^Gates,  It  is  page  55. 

Blayney,  1  have  found  the  plade,  what  is  it 
you  would  ask  me  about  it? 

^  Gates,  Whether  my  lord  chief  justice  Scroggs 
did  not  use  these  words  to  the  jury  P  '  I  do 
acknowledge  that  Mr.  Gates  has  given  a  very 
fufi  and  ample  testimony,  accompanied  with 
all  the  circumstances  of  time  and  place,  affainst 
Aem  all ;  that  may  go  fiir  with  you,  all  tbinffs 
considered,  to  believe  there  is  a  plot :  yet  I  do 
'  Hot  think  they  have  proved  it  against  White- 
iiread  and  Fenwick  by  two  witnesses ;  though 
ttke  testimony  be  so  full  as  to  satisfy  a  private 
conscience,  yet  we  mast  go  aocordmg  to  law 
too.  It  will  be  convenient  from  what  is  al* 
ready  proved,  to  have  them  stay  till  more 
proof  come  in  ;  it  is  a  great  evidence  that  is 
against  them,  but  it  not  being  sufficient  in 
point  of  law,  we  discharge  you  of  them.  It  is 
not  a  legal  proof  to  convict  them  by,  what- 
soever it  may  be  to  satisfy  your  consciences.' 

Blayney,  I  have  looked  upon  my  notes,  and 
I  cannot  find  exactiy  those  words. 

JL  C.  J,  He  says  he  cannot  find  that  pas- 
sage as  it  is  there. 

Blayney,  There  is  something  to  that  pur- 
pose, my  lord. 

Gates.  Pray,  Sir,  will  you  look  into  your 
notes  in  the  very  same  place,  what  ^my  lord 
<$hief.  baron  said :  *  You  must'  (speakmg  to 
the  jailor)  *  understand  they  are  no.  way  ac- 
quitted :  the  evidence  is  so  fuU  agaiinl  them 
by  Mr.  Oates's  testimony,  diat  thece  is  no 


reason  to  acquit  them  ;  it  is  as  flat  at  by  oim 
witness  can  be.' 

Blayney,  There  is  such  a  passage,  I  fiiid»  in 
my  notes. 
X.  C.  3,  Be  says  there  is  such  a  passage. 
Gatee.  Then  I  desire  Mr,  Blayney  would 
look  into  his  notes,  what  my  lord  chief  justice 
Scroggs  said  in  his  summing  up  the  evidence 
a^nst  Ireland.  He  mentions  toe  evidence  of 
sir  Dennis  Ashbamham,  who  was  produced  to 
discredit  me,  and  then  he  fidds,  '  When  the 
matter  is  so  accompanied  with  so  many  other 
circumstances  which  are  material  things,  and 
cannot  be  evaded  or  deny ed,  it  is  almost  im- 
possible for  any  man  eithei:  to  make  such  a 
story,  or  not  to  believe  it  when  it  is  told.'  It  is 
Ireland's  trial,  page  72. 

Blayney,  My  tord,  I  do  find  such  a  paasagv 
in  my  notes.  ' 

L,  C,  J,  He  says  tfaera  is  such  a  paaai^  ia 
his  notes. 

Gates,  Then  t  would  ask  Mr.  Blaney  ano- 
ther question  :  At  the  bringing  in  the  verdict 
of  the  jury  against  Iceland,  Pickering,  and 
Grove,  my  lord  chief  justice  Scroggs  (that 
then  was)  had  this  eipression :  *  You  have 
done,  gentlemen,  like  very  j^ood  subjects,  and 
very  good  Christians,  that  is  to  say  like  very 
good  Protestants  ;  and  bow  nrach  good<  may 
their  30,000  Inasses  do  them :' 

Blayney,  Yes,  my  lord,  there  is  in  my  notea 
such  an  expression  of  my  lord  chief'  justioa 
Scn^fgs. 

Gates,  Pray  you,  Mr.  Blayney^  haVe  you 
Whitebread's  trial?  the  Trial  of  the  five  jesoits» 
I  mean. 

Blayney.  My  lord,  when  I  received  a  sub- 
pcBBa  from  Mr.  Gates  to  be  here  this  day,  and 
to  bring  my  notes  of  Ireland,  Wbitebread,  and 
Lanflrbom's  Trials,  I  did  (as  I  did  before  upon 
another  occasion)  make  a  search  fbr  all  my 
notes,  but  could  not  find  any  but  those  of  the 
Trial  of  Ireland  and  LAnghom,  and  those  I 
have  broushthere,  but  have  not  Whitebread's. 
X.  C,  J,  He  says  he  has  not  the  notes  of 
Whitebread*s  trial ;  he  cannot  find  them. 

Gates,  Then  I  must  desire,  my  lord,  that 
the  printed  trials  may  be  read. 

X.  C,  X  No,  they  are  no  evidence :  if  yoa 
can  prpve  what  was  said  at  any  of  them,  yoa 
may  by  witnesses,  but  nol^by  the  printed  books. 
Gates,  Then  will  your  lordship  be  pleased  to 
give  me  leave  to  mention  what  was  said  by 
your  lordship  at  that  time,  when  you  were 
Recorder  of  London,  about  your  satisfitetion 
v^ith  the  evidence. 

JL  C.  J.  Ay,  with  all  my  heart ;  and  what- 
ever I  said,  I  will  own,  if  I  can  remember  it. 

Gates,  Will  your  k>rdsbip  be  pleased  to  bo 
sworn  then  ? 

X.  C.  X  No,  there  will  be  no  need  fi>r  that  ^ 
I  will  acknowledffe  any  thing  1  sai4  thehr.'* 
{     Gates.  Then,  if  your  lordship  pleases,  I  will 

'  read  those  passages  out  of  the  books. 

,  .     ■         -  ,j_  —  — — ^-^— ^— ^^^— 

«  See  in  this  CoUectium  a  Note  to  Bualidl's 
|Case,Tol.e»p.l01S* 
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L.  C.J,  Ayj'dvsb. 

0<//^*  S^y^BIr:  Recorder  of  London,  (in 
parti^ul^  tXf  tliHt  pkH  of  the  prisoners  defence, 
attljetrUloT  %  Vtre  Jesuits,  and' the  fuli 
•00 Ae  giveotbem'ofmakintr  objections  to  the 
•vidence)'  when  he  gave  judgment  of  death 
upon  these  fixe  Jesuits  and  leghorn  (for  I 
«ow  speal^'of  youi  lordship  in  the  third  person^) 
*  Your  several  crimes  have  been  proved  against 
you;  yoahave  been  fully  heard,  and  stand 
convicted  of  those  orunes  you  have  been  in- 
dicted for.'* 

L,  C.  J.  I  believe  I  might  say  something 
to  the  same  purpose  as  you  have  read  now. 
/  Oates.  I  Aank  your  lordship  for  that  ac- 
luiowledffinent. 
i.  C,  J.  Ay,  I  wiJI  own  any  thing  I  did  say. 
Oates,  My  lord,  1  have  one,  passage  more 
to  urge,  and  that  was,  my  lord,  after  the 
Jesuits  had  been  convicted,  when  the. jury 
^rought  in  their  verdict,  and  found  White- 
bread,  Fenwick,  Harcourt,  Gaven,  and  Turner 
guilty,  yonr_  lordship,  applying  yourself  to 
the  mry,  said  thus  to  them  :  *  Gentleman,  you 
of  the  jury,  there  has  been  a  long  evidence 
given  against  the  prisoners  at  the  bar ;  they 
were  all  indicted,  arraigned,  and  tried  for  high 
treason,  depending  upon  several  circumstances : 
they  can  none  of  them  say  the  court  refused  to 
boar  any  thing  they  could  say  for  themselves  ; 
but  upon  a  long  evidence,  and  a  patient  hear- 
ing of  the  defence  they  made,  they  are  found 
gutlty  ;  and  for  any  tbine  appears  to  us,  it 'is 
a  jufit  verdict  you  have  given.'f 

L,  C.  J.  I  t!elieve  I  migbt  say  something  to 
that  purpose  too  at  that  time ;  ^d  no  doubt 
the  jury  did  (as^c  case  then  stood)  find  an 
luexoeptionable  verdict. 

Oatei.  There  is  another  place,  my  lord,  that 
I  would  mstance  in,  for  your  lordship's  opi- 
nion of  the  evidence  of  the  Popish  Plot,  and 
that  IS  this:  bow,  my  lord,  I  bnng  your  lord- 
•hip  as  you  were  of  counsel  for  the  king  at  Mr. 
Colledge'sTrial  at  Oxford,  the  irth  of  August 
test.  There  you,  my  nov  Lord  Chief  Jus- 
tice, directing  yourself  to  the  jury,  bad  this 
expression ;  •  W«  come  not  here  to  trip  up  the 
heels  ofthe  Popish  Plot,  by  saying  that  any 
of  them  who  snifered  for  it  did  die  contrary  to 
law ;  for  if  Mr.  Du^ale  was  not  a  person  fit 
to  be  believed,  or  if  the  rest  of  the  judges 
who  tried  Gaven  were  out  in  the  law,  then  that 
man  died  wrongfully  ;  for  he  had  as  much 
right  to  be  tried  according  to  law  as  any  other 
person  whatsoever.'^  This  was  your  lord- 
chiD's  opinion  of  the  matter  then,  and  your 
tordship,  as  counsel  for  the  king,  did  there 
deliver  the  law  as  well  as  fact  to  the  jury.  If 
then  they  went  against  law,  that  would  go  to 

teip  up  the  heels  of  the  Popish  Plot 

Just.  Withitts,  We  are  got  into  an  endless 
wood'of  fcayiagu  of  people,  I  know  not  where 
And  when ;  and  when  all  is  done,  it  is  to  no 
pui^ose. 


♦•See  vol.  r,  p.  488. 
JfieeFol.8,p,704- 


t  See  vol.  7,  p.  418. 


Oaifs.  My  lord,  it  i«  a  part,  and  a  great  ^it 
of  my  defence,  to  shew  what  credit  has  beoi 
given  to  the  evidence  ofthe  Popish  Plot 

X.  C.  J.  Ay,  but  wha^  counsel  sa^s  at  the  ' 
bar,  or  what  judges  'say  In  the  court  of  tbdr 
opinion,  is  no  evidence  of  a  fact,  of  which  tht 
j  uiT  are  j  udges  only. 

Uates,  My  lord,  every  judge  is  upon  his 
oath,  and  delivers  his  judgment  accorcKng  to 
his  oath. 

X.  C.  J.  No|  as  to  the  fact,  but  (»nly  in  points 
of  law,  so  as  to  tell  the  jury  what  the  law  is,  if 
the  fact  be  so  and  so. 

Oaiest,  My  lord,  it  goes  a  great  way  with  the 
jury  to  have  the  judge^s  opmion. 

Jb.  C.  J.   Mr.  Gates,  dec^ve  not  yourself; 
all  this  you  have  insisted  on  hitherto,  has  not 
been  to  the  purpose,  nor  is  any  sort  of  er^ 
4ence  in  this  case ;  and  therefore  do  not  nia 
away  with  an  opinion  of  this  as  evidence;  a 
judge's  opinion  is  of  value  in  points  of  law  that 
arise  upon  facts  found  by  juries,  but  are  do 
evidence  ofthe  fact:  for  judges  only  do  pre- 
sume the  fact  to  be  true,  as  it  is  found  by  the 
jury;  and  tfierefore  say  they,  out  of  that  hdt 
so  found,  the  point  of  law  arising  is  thus  or 
thus.    Then  in  case,  after  a  juiy  has  given  a 
verdict  ofthe  fact,  a  judge's  opinion  of  tbe  fad 
(which  ma]^  be  perhaps  omtrary  to  the  verdict) 
should  be  an  evidence  as  to  that  fact,  that 
would  be  to  overthrow  and  nullify  tbe  jury's 
verdict :  no,  that  is  not  the  judge^s  provioce. 
Surely  you  would  not  have  a  judge's  priTSte 
opinion,  that  twelve  men  have  found  a  verdict 
agaiuM  the  fact,    to  be   an    evidence  as  to 
that  fact ;   no ;   but    admit   tbe  fact  to  be 
so  or  so,  then' tbe  pe»on  convicted  of  tba 
fieict  ought  to  suffer,  so  or  so.  .   And  by  the 
same  reason  as  this,  a  jury  of  honest  gentle- 
roen  here,  when  I  tell  them  here  is  a  plain 
fact  either  to  convict  you,  or  to  acouit  you 
upon  this   indictment,  are  not  bound  to  go 
,by  what  I  say  in  point  of  fact,  but  tliey  are  to 
go  according  to  their  own  oaths,  and  according 
to  the  evidence  and  testimony  ofthe  witnesses: 
it  is  not  my  opinion  that  is  to  weigh  at  all  with 
them,  whetlier  you  are  guilty  of  this  perjury, 
or  are  innocent,  but  the  evidence  ^t  is  gj^eti 
here  in  court.  Therefore,  what  my  Lord  Chief 
Justice  Scroggs  said  at  any  of  those  trials,  or 
what  I  said,  or  any  other  person,  that  either  was 
of  counsel,  or  ajudgeonthe  bench,  said  as 
our  opinions  is  but  our  opinions  on  theftct  as  it 
occurred  to  our  present  apprehensions,  bat  is 
no  evidence  nor  bmding  to  this  jury.    I  must 
tell  you,  there  is  no  doubt,  but  that  those  juries 
did  every  one  of  them  believe  the  eridence  you 
gave,  or  they  would  not  have  convicted  tht 
prisoners.     Do  you  think  they  wouM  have 
found  a  verdict  against  their  own  belief,  and  be- 
ing upon  their  oaths  to  make  true  dc^verance 
between  the  king  and  the  prisonera,  have  per- 
jured themselves  to  hang  others?  If  they  had 
so  done,  they  had  committed  wilful  murder, 
and  the  worst  of  murders  too,  being  under  co- 
lour of  the  process  ofhiw;  but  yet  all  this  is 
no  evidence*    I  do  not  disconuncnd  you  for 
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'iininuati^  these  4>ing«9  •«  introductive  and        '^        —   ~ .- 

'Srepftrative.to  what  eridenop  you  have  to  offer ; 
^  bat  it  i«  no  evidence  one  way  or  other. 
*  'Alack-a-<day !  ho^  nmn^,  times  hare  we  causes 

'bere  in  Westaiio8ter-k|dl»  wherdn  we  have 


TeiiJict  agaiq^  verdict?  and  yet  no  iropi^ation 
to  either  of  the  Juries,  which  might  give  mffer- 
cnt  verdicts  upon  different  grounds.  There 
was  a  potable  case  lately  of  my  lady  Ives*  at 
Hm  bar :  we  all  thought  upon  the  first  trial, 
that  she  had  as  g^ood'a  title  to  the  land  as  could 
be ;  all  the  judges  and  the  counsel  went  away 
(1  believe)  satisfied  with  the  jury's  verdict  for 
ber:  but  when  thQ  cause  came  to  be  heard 
again,  we  found  all  the  witnesses. to  prove  her 
tiU^,  were  guilty  of  notorious  perjury,  and  the 
f^^  persons  which  did  believe  before  that  she 
was  in  the  right,  and  the  jury  hadidone  well, 
when  they  heard  the  second  trial,  did  be- 
lieve she  was  in  the  wrong,  and  accordingly 
ihe  second  jury  found  it  so;  and  we  believe 
that  last  verdict  to  be  good,  without  any  re- 
flection on  the  credit  of  the  first  jury,  be- 
cause the  evidence  was  as  strong  on  her  side 
then,  as  it  was  aflerwards  af^inst  her.  In 
these  cases  we  give  our  opinions  always  ac- 
cording to  the  present  testimony  that  is  be- 
fore us. 

Gates.  Then,  my  lord,  I  ofier  this  to  your 
consideration  that  those  men  that  were  thus 
cfaarcfed  by  me  with  high  treason,  were  priests 
and  Jesuits  most  of  them,  and  particularly  Mr. 
Ireland,  in  whose  trial  I  am  said  to  have  com- 
mitted this  perjury ;  and  yon  shall  find  him  to 
have  been  by  others  proved  a  priest  and  a  Jesuit 
and  actually  engaged  in  a  oesign  against  the 
life  of  the  king.  If  I  then  do  prove,  ihit  Ire- 
land was  engaged  in  a  design  against  tlie 
late  king's  life,  and  was  a  priest  aim  a  Jesnit, 
I  desire  to  know,  whether,  this  be  not  a  collate- 
ral evidence  to  render  me  of  credit  sufficient 
and  support  my  testimony  P 

f,.  C.  J.  By  no  means  upon  this  indictment. 
It  is  true,  it  may  give  some  credit  to  your  tes- 
timony, but  it  is  not  of  itself  sufficient :  nay, 
I  will  go  a  great  way  further  than  that ;  I  will 
suppose  that  there  was  a  consult  of  the  Jesuits 
upon  the  34th  of  April  1678,  at  the  White-Horse 
tavern  in  the  Strand,  where  those  you  say  were 
present ;  were  all  present ;  Ireland  and  White- 
bread,  and  Pickering,  Grove  and  Penwick, 
were  all  there,  and  that  they  did  there  come  to  a 
resolutidn  to  destroy  the  late  kins^ :  suppose  all 
this  to  be  true,  and  yet  you  a^  this  time  are 
not  innocent  of  the  fact  imputed  to  you,  because 
yoa  swore  directly,  *  That  you  were  there  at 
ihat  consult  too,'  which  you  were  not,  if 
these  men  swear  true,  for  then  you  were  at  St. 
Omers  at  that  time ;  and  ^erefore  give  us 
some  sort  of  testimony  to  satisfy  us  that  you 
were  here,  and  then  you  will  set  all  right  again. 
If  the  Jesuits  and  pnests  <lid  plot,  Uiat  is  no- 
thing to  make  yonr  evidence  true,  if  you  swore 
<bat  which  you  did  not  know  of  your  own 
Iniowledge. 


*  See  p.  555,  of  the  present  Yolome, 


Oates,  Shall  it  be  allowed  th«i;  il^t  Ireland 
was  a  Jesuit  and  a  Papist  ?■'•■,['  'C-  v**  •  * 

L.  C.J,  If  it  should,  that>iy  be>t*vcry 
little  purpose  for  your  turn.* •/  •  ,.•/*     •,'*  . 

Oates,  There  is  the  evidence'of  recp/d  for 
it,  my  lord ;  but  if  that  be  not  su&ci^Q^  I  can 
call  witnesses  to  prove  it.  *Phiyy  p%U  Mr. 
Miles  Prance.  [Which  was  dpqe,i^ut  he  did 
not  appear.]  *       '    'i 

Ciyer.  He  is.  not  here.  •  '  ':• 

Oates,  He  was  sQbpcenaed,mJ^  lord,  to  come 
hither. 

X.  C.  J.  I  cannot  help  it,  if  h^  vrill  not  come, 
but  I  will  tell  you,  for  methDd's  sake,  not  to 
prescribe  to  you,  but  to  tell  yon  what  I  think 
may  be  loaor^  for  your  advantage  than  any  of 
these  inferences  that  you  are  making.  If  you 
did  call  two  or  three  witnesses  to  prove  that 
you  were  in  town  the  S3dy  2Sd,  or  24th  of  April, 
it  would  be  the  best  defence  you  can  make,  and 
would  give  the  best  answer  to  all  that  is  ob> 
jected  against  you. 

Oates,  I  will  do  that,  my  lord»  then,  and 
follow  your  directions.     ^ 

L.  6.  J.  Do  so,  that  is  the  best  way. 

Oates,  Cryer,  call  Cedlia  Mayo. 

Cryer,  Here  she  is. 
,  Oates.  Swear  her.        [Which  was  done.] 

X.  C.  J.  Well,  what  do  you  a^  this  witness  ? 

Oates.  Pray,  Mrs.  Mayo,  give  my  lord  and 
the  jury  an  account,  whether  you  did  see  me 
in  London  the  latter  part  of  April  or  the  be- 
ginning of  May  1678  r  for  that  is  the  questipu 
now  b^ore  the  court. 

L.  C.  J.  Ay,  what  say  you  ?  When  did  you 
see  him  in  1678  ?  ^  # 

Mrs.  Mayo.  My  lord  I  saw  him  the  latter 
end  of  April :  He  came  to  sir  Richard  Barker's 
house,  where  I  did  then  live,  and  aflerwards  h<v 
cam§  again  thither  within  a  few  days.  By 
this  circumstance  I  remember  it ;  sir  Richard 
Barker,  my  master,  was  sick  all  the  month  of 
April,  and  in  the  country,  only  he  came  now 
and  then  home  for  a  little  while  and  went 
again  :  Now  Mr.  Oates  came  there  when  he 
was  absent,  and  a  young  man  that  lived'  in  the 
house  came  to  me,  and  told  me,  that  there  was 
one  Mr.  Oates  in  the  strangest  disguise  that 
ever  was.  Says  he,  I  think  he  is  turned 
Quaker.  No,  said  I,  he  is  no  Quaker,  for  they 
wear  no  perriwigs,  and  I  rebuked  the  young 
man  for  saying  so.  As  for  Mr.  Oates,  1  nevcT 
saw  his  faee  before  that  time,  that  I  know  of. 

X.  C.  J.  How  do  you  know  that  to  be  Mr. 
Oates  then  ? 

Mrs.  Mayo.  The  family  knew  him,  and  they 
told  me  it  was  he:  That  is  the  gentleman 
there.  I  speak  now  nothing  but  that  which 
I  testified  seven  years  w>,  and  it  is  all  truth, 
and  nothing  but  tne  truth. 

X.  C.  /.  Ay,  no  doubt  of.  it ;  thou  swearest 
nothing  but  the  truth. 

Mrs.  Mayo.  My  lord,  he  came  three  or 
four  days  afterwards  again  to  the  house,  and 
then  the  young  man  came  to  me,  and  told  me, 
that  parson  Gates  was  turned  Jesuit :  and 
thereupon  I  said  to  him,  good  Lord !  Why  dost 
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thou  etmcnp  thyadf  with  bim  f  Can'st  not 
leCliiQi  alonr?  lildoked  upon  him,  and  Isaw 
him  .at  tbut^  tim^  :  And  when  he4»me  that 
tim^,  he  west  to  sir  Richard^s.  lady's  sister^ 
who  i&Bow  in  .Wales,  and  coming  to  her,  said 
she,  Mr.  •  Gates,  t  hear  yon  are  turned  Jesuit, 
and  we- e^n  have  no  society  with  you  now: 
At  last  he  staid  to  dinner  with' them,  and  staid 
most  of  the.d&y  there.  Then  becomes  the 
latter  end  of  Inay  ;  Whitsuntide  was  in  May 
that^ear,  and  I  Know  he  came  before  Whit- 
suntide by  this  token  ;  I  speak  of  the  second 
time  of  his  coming  :  Our  custom  in  the  bouse 
was  to  wash  and  scour  before  the  time,  and  I 
was  sending  for  a  woman  taoorae  and  help  to 
-wssb  and  scour,  and  then  he  was  walking  in 
the  garden ;  and  the  young  man  canfe  and 
told  me  Oates  was  there  :  He  came  into  the 
pantry  to  me,  look,  said  he,  he  is  come  ^^un, 
aipd  he  is  turned  Jesuit  by  his  disguise.  Whv, 
Benjaratn,  said  T,  what  hast  thou  to  do  with  the 
ipan  ?  Can*stnut  let  him  alone  ? 

£.  C.  J,  What  was  the  name  of  that  young 
man  you  speak  of? 

Mrs.  Mayo.  Truly,  my  lord,  he  is  dead,  or 
be  would  have  testined  the  same  thing. 

X.  C.  J.  But  what  was  his  name  ? 

Mrs.  Mayo.  Benjamin ;  I  cannot  tell  his 
clber  name. 

L.C.J.  Wei],50on. 

BIrs.  Mayo,  Said  I  to  him,  Why  dbst  thou 
seom  this  man  ?  Prithee  get  out  of  the  room, 
I  am  not  aUe  to  bear  it :  so  be  walked  the  space 
of  ail  hour  in  the  garden. 

L.C.J,  is  sir  Richard  Barker  living  f 

"Mrs.  Mayo,  Yes,  my  lord,  he  is,  but  he  is 
not  well. 

X.  C.  X  Was  he  at  home  when  Oates  was 
Aere  ? — ^Mrs.  Mo^o,  No,  my  lord,  I  think  not. 

X.  C,J.  Who  dined  with  him,  do  you  say, 
when  he  dided  there  ? 

Mrs.  Mayo,  My  lady's  sister. 

X.  C.  X  What  IS  her  name  ? 

Mrs.  Mayo.  Madam  Thurrel. 

X.  C,  X  And  who  else  ? 

Mrs.  Mayo.  And  her  sons, 

X.  C.  X  Where  are  they  f 

Mrs.  Mayo,  They  are  l>nth  dead. 

X.  C,  X  And  who  else  was  there  P 

Mrs.  Mayo.  One  Dr.  Cocket. 

X.  C,  X  Where  is  he  ? 

Mrs.  Mayo,  He  is  in  Wales  too,  my  lord. 

X.  C.  X  It  is  a  great  misfortune  to  hare  so 
jmany  dead  or  so  far  remote. 

Oates,  My  lord,  six  years  time  makes  a  great 
alteration  in  a  family. 

X.  C.  X  Was  there  any  body  else  there  ? 

Mrs.  Mayo,  There  were  two  of  the  daughters, 
and  they  could  all  ooaie  and  testify  the  same 
thing. 

L,  C.  X  Where  are  they,  and  what  is  become 
of  them  ?  Why  are  they  not  here  ? 

Mrs.  Mayo.  They  are  living  in  Lincolnshire, 
my  lord,  I  think. 

X.  C.  J.  What  else  harO  you  more  to  say  ? 

Att.  Gen,  Pray,  Mrs.  Mayo,  let  me  ask  you 
a  question:  What  cobured  ctothes  had-heon 
when  you  saw  Yam  first  ? 


Mrs.  jifayo.  He  had  a  whitish  hat,  and  ^• 
loured  clotfies. 

Sol.  Gen.  What  time  of  the  day  wadi  it'  joa 
saw  him  ? — Mrs.  Mayo,  In  the  iaorniog. 

X.  C.  X  Did  he  go  publicly  ? 

Mm.  Mayo.  Yes,  he  went  publicly. 

Sol.  Gen.  Did  he  come  often  to  the  bouse  ? 

Mis.  Mayo,  He  was  there  frequeutly,  my 
lord.  •        4 

Sol.  Gen,  Then  it  seems  he  was  so  disguised 
that  he  could  walk  publicly  in  the  streets  of 
London  at  noon-day,  and  was  frequently  io  the 
family  ?-— Mrs.  Mayo,  Yes,  my  lord. 

X.  C.  J.  Now  tell  me  whtf  was  in  the  iamilyf 

Ait,  Gen,  Mrs.  Mayo, 

X.  C.  X  Piray,  give  me  leave  to  ask  her  the 
question  :  Who  was  there  at  that  time  ? 

Mrs.  ilfayo.  Su*  flichard  Barker's  lady'i 
sister.  Madam  Tburrel,  and  his  two  daogbteray 
and  two  of  his  kinsmen,  and  two  of  the  ser- 
vants, one  is  here  a  witness  now. 

X.  C,  X  Who  is  that,  that  is  a  witness  now? 

Mrs.  Mayo.  One  that  belongs  to  sir  Richsrj 
Barker,  and  the  other  is  now  dead,  and  those 
two  kinsmen  are  dead. 

X.  C.  X  What  is  become  of  the  two  dangh- 
ters,  say  you  ? 

Mrs.  Mayo,  They  are  in  Linoohshire,  si 
I  take  it,  my  lord. 

X.  C.  X  When  did  you  hearfromtbem  ? 

Ait.  Gen,  Mr  lord,  it  is  half  a  year  m^ 
most  since  Mr.  Oates  bad  notice  of  tbisTiisL 

X.  C.  X  Where  is  sir  Richard  Barker  bioi- 
self? 

Mrs.  Mayo,  I  was  with  sir  Richard  Barker, 
and  he  purposed  to  have  come  hither ;  hot  be- 
ing a  crazy  man,  and  antient,  it  seems  be  could 
not,  and  desu^  to  be  excused,  for  be  had  a  bsd 
night,  and  was  not  well ;  but  he  desired  thst 
the  court  should  know,  if  he  were  well,  be 
would  be  there. ' 

Ait.  Gen.  Were  vou  sworn  at  a  ibraicrtnsl 
about  this  matt^r^  Mrs.  Mayo  ? 

Mrs.  Mayo.  Yes,  SSr,  I  was. 

Att.  Gen.  Do  you  remember  wbtt  yos 
8wor«then?-^Mrs.M/tyo.  Thesameldoaow., 

Att.  Gen.  Then  I  ask  you  Ibis  qocrtioo, 
How  long  l>efore  Whitsuntide  was  it  that  yoa 
saw  Mr.  Oates  at  sir  Richard  Barker's  ? 

Mrs.  Mayo.  A  pretty  .while  before,  twice. 

Oates.  Jyfrs.  Mayo,  111  put  you  aftirqiw- 
tion.  Whether  or  no  it  mififht  not  be  a  fortms^bt 
before  Whitsuntide,  you  think  ? 

Mrs.  Mayo.  The  fast  time  I  saw  you  was  i 
week  before  Whitsuntide. 

X.  C.  X  How  ean  you  tell  it  was  W  » 
Week  ?^ 

Mrs.  JlifflyD.  It  was  but  a  W6ck,  because  it 
that  time  I  had  sent  the  boy  for  the  woB»tDt» 
scour  and  wash  there. 

X.  C.  X  Was  that  the  last  tfane  yon  «^ 
himf  -^ 

Mrs.  Mayo.  Yes ;  I  saw  him  sereral  nst» 
before,  and  it  was  all  befbrt  Whitsuntide. 

X,  C.J.  How  lonj  before  that,  was  the  ft* 
time  that  you  saw  him.' 

Mrs.  JJ%().  Hew6iridbeaw«yfce*^* 
*fbarda2ro,  andoomeamn.      j 

V  Google 


1 149]  .     STATE  TRIALS,'  iJambs  IL  ms^f&r  Perfu^;, 


Lim 


Z.  C.  J.  Batlii^lons^  before  the  laat  time, 
was  the  first  time  yoU  saw  bun  ? 

Mn,Mayd,  He  came  still  to  and  again. 

X.  C.  J,  When  was  the  time  that  you  saw 
him  next  before  the  Week  before  Whitsuntide, 
which,  as  you  say,  was  vthe  last  time  you 
iswhim?     ' 

Mrs.  Jfayo.  1  am  not  able  to  say  that 

X.  C,J.  Did  you  belie?e4t  was  within  the 
€»ropass  of  a  week  before  ? 

Mrs.  Mayo.  To  the  best  of  my  remembrance 
it  was. 

Ia  C.'J.  When  was  the  first  time  you 
law  him  ? 

Mrs.lfa^  Itwasintheb^finningofMay. 

L.C.J.  You  said  at  first  it  was  atjtbe  latter 
end  of  April. 

Mrs.  Mayo.  Pray,  my  lord^  let  me  a  little 
Aink ;  I  am  unwilling  to  be  mistaken,  1  would 
•ay  noticing  but  &e  truth. 

X.  C.  J.  No,  I  would  not  have  thee ;  but  fi>r 
God's  sake,  let  us  hare  the  truth  ;  that  is  that 
we^look  for. 

Mrs.  Mayo,  I  say,  the  coach-man  saw  him 
there  as  wol  as  I,  and  he  can  t^  you  better 
than  I. 

X.  C.  J,  But  I  ask  you  this  fiestioii  posi- 
tivdv,  Was  it  in  May  or  April  ? 

Mrs.  Afoyo.  To  the  best  of  my  remembrance 
it  was  the  bwnning  of  May. 

X.  C.  X  Wasfit  withm  a  week  of  May  P 

Mrs.  Afoyo.  I  behere  it  was,  I  cannot  tell 
exactly  to  a  day. 

SoL  Gen.  Was  ttso,  or  not  P 

Mrs.  Afoyo.  I  cannot  be  positive  to  a  d^y  ; 
it  is  now  six  ^ears  time  since  1  was  first  ex- 
amined about  it.     . 

AU,  Gen,  But  you  can  remember  what  you 
ftwore  then,  can't  you  P 

Mrs.  Mewo.  I  declare  it,  I  speak  not  a  syl* 
table,  but  I  will  ayer  to  be  true,  before  the 
great  God. 

Sol.  Gen,  Can  yon  swear  it  was  within  the 
first  seven  days  of  May  P 

X.  C.  X  You  see,  Mr.  Solicitor,  she  says 
■be  cannot 

Att,  Gen.  Did  not  you  say  at  that  trial,  that 
you  did  never  see  his  face  till  a  week  before 
Whitsuntide,  or  a  little  after  P 
V  Mrs.  Mayo.  I  did  swear  the  same  that  I  do 
now,  to  the  best  of  my  remembrance,  and  that 
is  the  truth. 

Att.  Gen.  But  did  not  you  swear  so  ? 
.  Mrs.  Mayo.  I  never  saw  him  before  that 
first  time  he  came  to  sir  Richud  Barker's,  and 
after  the  last  time  that  he  came,  I  saw  him  not 
tUl  after  the  Plot  was  discovered. 

&L  Gen.  How  lons^  was  that  after  he  had 
been  at  your  master'shouse  P 

Mrs.  Afayo«  It  was  a  good  while,  I  cannot 
tdl  how  long. 

X.  C.  J.  Was  it  within  a  month,  or  two 
months  P 

Airs..  Mayo.  It  was  more,  my  lord. 

X.  C.J.  Where  was  sir  Richard  Barker 
at  that  time  P— Mrs.  Afoyo.  He  was  at  Putney. 

X.  C. /•  Then  he  didnotsee  him  P 


Mrs.  Afoyo.  Not  then *hedicl  nq^'* 

X.  C.  X  Did  he  afterwards.?   T,^; 

Mrs.  Mayo.  Yes,  he  did  see  hhxt  aft^aids, . 

X.  C.  J.  How  long  afterwards  wfts  itT  \ 

Mrs.  Mayo.  I  cannot  t^ll  hotv  iong'^lj^r'*' 
wards  it  was,  ray  lord. 

X.  C.  J.  About  what  tinie  was  if  .^ 

Mrs.  Mayo.  After  the*  Plot  wi^  ^JseoVered^ 
he  was  up  and  down  in  the  family*'  -    . 

X.  C.  J.  You  never  knew  Afr^'Oates  before 
that  time  he  came  .in  disguise,  and  you,  did  not 
know  him  then,  but  a    hey  told  yon  it  was  he  f 

Mrs.  Mayok  No,  1  did  not,  bnt  as  they  toM 
me  then ;  and  this  h  the  man  I  will  swear  it. 

Oo/ef.  Call  John  Butler. 

Cryer.  Here  is  John  Butler. 

OateM.  Swear  him.' .  £Which  was  done.]—* 
My  h>rd,  if  yori  please,  I  will  propose  my 
questions  to  your  k>rdship';  ^d  my  nm  mcB^ 
tion  is  this.  1  pray  your  lordship  would  ask 
him,  Whether  he  gafve  in  any  evidence  at  the 
five  Jesuits  Trial,  or  Langhem*8Trial,aboutmY 
being  in  town  in  April  or  May  1678  P 

X.C.  J.  Did  TOO  pve  any  evidence  at  the 
five  Jesuits  Trial  P—Bu^/er.  Yes,  I  did. 

X.  C.  J.  Did  yon  give  any  evidence  at  LaQg* 
horn's  Trial  P 

Mutkr.  Yes,  my  lord,  I  vras  a  witness  there, 

Oatei.  My  lord,  it  is  sb  long  ago,  that  igno* 
rant  people  that  come  innocendy  without  de- 
sign, may  not  be  so  ready  in  their  remem- 
brano^,  as  those  that  conn'd  their  lesson  for  se 
lonff  time  together. 

,  Z.  C.  J.  Well,  well ;  what  do  you  ask  him 
next,  Whether  he  will  stand  by  that  evide^uoift 
he  gave  then  P 

Sutler.  That  is. all  I  have  to  sav,  my  lord : 
I  did  testify  the  truth  then,  and  will  abide  by  lU 

X.  C  X  But  he  must  give  the  same  over 
again  here,  or  it  will  signify  nothing. 

Gates.  My  lord,  it  is  now  six  years  since,  and 
this  question  was  not  thought  to  be  stirred  f» 
long  after :  therefore  I  beg  so  much  favour, 
that  the  evidence  he  did  give  at  Mr.  Langhom'ii 
Trial  may  be  read  to  him. 

X.  C  X  O !  by  no  means. 

Gates.  My  lord,  it  ia  such  a  distance  of 
time 

X.  C.  J.  Look  ye,  if  he  has  any  notes  hipa- 
self,  he  may  look  on  them  to  refresh  him. 

Gates,  My  lord,  he  comes  raw  hither,  witb^* 
out  any  instruction  at  all. 

X.  €•  X  So  should  every  witness :  God  for-: 
bid  we  should  countenance  the  instructing  of 
witnesses  what  they  should  swear. 

Gates,  I  beg  your  pardon,  mv  lord,  I  did 
hope  this  favour  mi^t  be  grafted :  1  will  then 
ask  him  sonte  questions. 

X.  C.  X  Ay,  ay,  do,  refresh  Jik  memoiy  bv 
questions  as  much  as  you  can.  Come,  \% 
ask  him  some  questions  for  you :  Do  you  re- 
member you  saw  Mr.  Oatcs  at  any  timie  In  this 
year  1678  P 

Butler,  If  it  please  yonr  lordsbin,  as  near 
as  I  can  remember,  I  saw  him  in  Majf  before 
the  plot  wai^  discoveied. . 

X.  C.  X  Th»t  W9S  the  yw  1673? 
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'ii  \'  ^^^'uUfin.  I^<m.  siftie  I  did  see  him  about  that 

•  •-.X.^Ci*  Jl.'Whftr^did  you  see  him  ? 
'  '-  : '  Buuer,  1  ^as  a  servant  to  sir  Richard  Bar- 
.1  'ker,  abd  lfr..pates  and  I  had  been  acqaainted 
.   b^orcfhew^t'tosea;  he  used  to  come  to  my 
master'^  iMuse  frequently,  and  divers  times^  he 
dined  atHk^  Mlble,  and  I  waited  upon  my  mas- 
ter thpr«"':     • 

X.  C[  ^,  *^k^  was  it  that  he  dined  there  at 
thctabte?^   •    . 

Bttf/er.  A:  Velur  before  that  time  in  May  that 
I  ^keof  befbieT  It  was  befoi^  he  went  to 
sea.  '  *  ^ 

X.  C.  J.  'When<dad^oa  see  him  again  ? 

Butler.  Afier  he  came  from  sea,  I  saw  him 
at  my  mast^'^s  b'oifte.'*^ ' 

X.  C.J.  When  w^^  it  that  he  went  to  sea  ? 

Butler.  It  was*9year*or  two  before  the  May 
that  I  saw  him  disguised  coming  to  my  mas- 
ter's house. 

Att.  Gen.  A%  what  disguise  did  he  come  in.^ 

Butler,  Hisuair  was  cut  off,  close  croot  to 
bis  ears,  and  an  old  white*  bat  over  his  head, 
and  a  short  grey  coat  over  like  a  horseman's 
coat. 

X.  C.  J.  How  came  you  to  take  such  notice 
of  him  at  that  time,  as  to  be  able  to  swear  when 
this  was? 
>       Butler.  I  was  called  presently  after  for  a 
witness. 

X.  C.  'J.  How  long  after  this  was  it,  that  you 
were  called  to  be  a  witness  ? 

Butler,  It  was  when  the  trials  were  at  the 
Old-Bailey. 

^L.  C.  J.  Was  this  the  first  time  you  had  re- 
oollected  these  circumstances? 

Butler.  Yes,  my  lord,  that  was  the  first 
time..  * 

X.  C.  J.  Then  how  came  you  a  year  and  an 
hairs  time  afterwards  to  remember  the  preciise 
mouth  of  Mav,  when  you  did  not  know  you 
should  be  called  to  question  about  it,  and  yet 
you  cannot  remember  the  time  particularly 
when  Oates  went  to  sea,  but  taKe  the  compass 
of  a  year  or  two? 

Butler.  I  guess  it  was  a  year  before,  I  can- 
not exactly  teJl. 

X.  C  f.  When  you  can  but  guess  at  the 
time  of  such  a  remarkable  passage,  within  the 
f»mpa8S  of  a  year  or  two,  how  can  you  pitch 
upon  the  very  month  for  such  a  thing  as  this  is, 
a  year  and  a  half's  time  after  ? 

Oate$.  No,  my  lord,  it  was  not  so  long  as  a 
year  and  a  half. 

X.  C.  J.  Pray,  Sir,  have  patience. 

Oates.  My  lord,  the  records  shew,  that  Ire- 
land's Trial  was  the  17th  of  December  1678, 
and  the  Five  Jesuits  Trial  was  the  15th  of  June 
1<J79. 

X.  C.  J.  Then  it  is  a  fiill  twelve-month's 
time  and  more  fVom  the  May  that  be  says  he 
saw  you  at  sir  Richard  Barker's  to  White- 
|>read*s  Trial,  in  which  he  was  examined  Uie 
ilrst  time.  Now  that  which  I  desire  of  him, 
i^^to  give  me  a  reason  why  he  remembers  it 
was  in  tb«  May  was  twalra-nonth  before  ? 
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Butkr.'H/Hy  lord,  the la^jl^honi  I  did  ierT€, 
died  in  February  before,  fhatyear. 

X.  C.  J.  But  give  me  some  reason  of  yov 
remembrance  so  \ooe  after. 

Butler.  My  lord,  I  do  as  well  as  I  csdi 

X.  C.X  Wey,wbatisit? 

Butler.  My  lady  was  buried  in  Fehniuy, 
and  he  comes  into  the  yard  where  I  was  clean- 
ing  my  coach,  in  May  following  that  Ffbra- 
ary,  which  was  May  before  the  discofery  rf 
the  plot.  He  asked  me  what  alteratioo  wasii 
the  family  ?  I  told  him  my  lady  was  dead, and 
the  escutcheon  was  over  the  door  for  ber.  He 
asked  for  Dr.  Tongue  when  he  came  fint  is 
the  house. 

L.C.J.  Why  should  heask  for  Dr.  Tongue? 

Butler.  My  Iprd,  Dr.  Tongue  lodged  there'j 
and  he  did  ask  for  him :  I  come  to  jostiff 
the  troth ;  upon  my  salvation;  what  I  lay 
is  true. 

X.  C.  J.  Well,  when  he  asked  whether  Dr. 
Tongue  was  within,  what  said  you  ? 

Butler.  I  told  him,  no;  but  he  went  into 
the  room  where  Dr.  Ton&^ue  used  to  lie,  but 
found  him  not  there :  so  he  went  out  agjaio. 
That  was  the  same  time  Mrs.  Mayo  saw  Urn. 

X.  C.  J.  But,  friend,  prithee  mind  what  I 
ask  thee,  because  thou  must  give  me  satistac- 
tion  how  thou  comest  to  remember  this,  so  ai 
to  be.able  to  swear  it ;  for  his  going  to.  ask  for 
Tongue,  or  the  escutcheon  being  over  the  door, 
neither  of  those  can  be  a  reason  for  yon  to  re- 
member that  this  was  in  May,  for  tne  escnt- 
cheon  may  be  up  in  June,  or  July,  or  in  Au- 
gust, or  in  any  other  month  after  the  time  yos 
speak  of:  But  how  came  you  to  take  notice  of 
this  business  that  it  was  in  May  ? 

Butler.  Sir  Richard  Barker,  my  marter, 
was  then  sick  at  Putney,  which  was  in  May, 
though  I  cannot  speak  to  a  day  or  a  week  par- 
ticularly. 

X.  C.  J.  Then  prithee  let  me  ask  thee  diit 
question,  how  long  had  your  master  been  nek 
before  that? 

Butler.  Be  had  never  been  well  since  my 
lady  died. 

1.  C.  J.  When  was  it  that  your  lady  *edF 

Butler.  In  February  before. 

X.  C.  J.  How  long  after  that  did  yoorina*- 
ter,  sir  Richard  Barker,  continue  sick? 

Butler.  Haifa  year,  I  believe. 

X.  C.  J.  Why  then,  sup^iose  Toor  master 
fell  sick  immediately  after  your  lady  died,  and 
he  continued  sick  half  a"  year  afler,  yet  dl  tM 
while  Oates  mieht  como  during  hts  ncknes 
even  in  the  monUi  of  June  or  J  my,  when  it  is 
acknowledged  he  was  in  town,  and  not  be  here 
in  February,  which  is  testified  by  a  great 
many  witnesses. 

Butler.  My  lord,  I  tell  your  Undihip  m 
truth,  it  was  in  May. 

X.  C.  J.  But  how  dost  thou  oome  to  take 
notice  it  was  in  the  month  of  May  so  as  to  be 
able  to  swear  it,  ^ 

Butler.  My  lord,  I  tell  your  lordship  mj 
hdy  was  dead,  and  tha  atcatcbeonwato^ 
the  door. 
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is  fylse,    And.iDdeody  call  vodr.'lcMstiip  or  the    . 
)urv  expect,  that  I  beiog  Ibeji,  en^g^A^doipng  •  • 
and  for  the  papists,  and  afltemsi/di^aa  eVidenoe 
against  theni  to  discoTer  their  tiNQ|is(>aB«,chii 
bring  any  oi'tbem  to  testify  for  \ni  noiVr'NOr  ] 
they  wil]  as.ceitainly  forswear -themsely«0^  as  '. 
tiiese  young  fellows  haTe  aU  don^^ 

JL  C.J,  Let  roe  ask  you  a  shor^r  questioii': 
did  you  always  Heinapapist^s^dCi^  all  the 
two  months  you  say  you  were  hst«?. 

Oates.  My  lord,  I  lay  at  several  bouses. 

X.  C.  J.  Tell  me  the  namea  of  tliosc  bouses, 
or  any  of  them. 

OtUeg,  It  18  not  to  the  point  in  question  here, 
DQy  lord. 

L.  C.  X  Yes,  it  isf  very  much ;  but  I  per- 
ceive it  is  a  secret,  and  let  aixy  body  judge  why. 
..  Oatet.  My  lord,  they  tfmhave  by  the  prin- 
ciples of  their  rdigion,  liberty  (o  a£Grm  or  deny 
any  thing,  and  can  have  dispensations  fop  the 
violations  of  oaths  and  sacraments,  certainly 
are  not  to  be  admitted  as  witnesses  in  such  a 
case  as  this. 

X.  C.  J.  Talk  not  to  me  of  dispensationsy 
and  I  know  not  what ;  I  speak  from  a  plam 
demonstrative  proof:  can  it  be  believed  that  vou 
sl\ould  be  here  in  England  so  long,  and  as  they 
say  publicly,  and  no  person  living  see  you  that 
we  can  hear  of^  but  an  old  woman  that  never  saw 
you,  nor  knew  you  before,  and  a  coachmao 
that  tells  a  wild  story  without  reason^  If  yoa 
will  not  tell  me  where  youky,  can  you  tell  me 
where  you  did  eat  all  that  time  ? 

Oates,  I  can  tell  where  I  did  lie  that  time. 

X.  C.  J.  Do  so  then.  Let  us  hear  it,  th«t 
will  be  your  best  defence. 

Oates.  Is'  that  tlie  point,  my  lord,  in  quea»- 
tion? 

X.  C.  X  Ay,  upon  my  word  is  it,  the  main 
point  in  this  case. 

Oates.  If  it  it  should  go  ujion  that  foot,  mjr 
lord  j  it  is  impossible  for  me  taow  to  prove  it ; 
for  it  is  well  known,  I  lay  sometimes  with  Mr. 
Whitebread,  and  sometimes  with  Mr.  Mioo^ 
neither  of  which  can  I  b^ve  to  testify  for  roe  ; 
and  besides,  I  must  insist  upon  it,  these  things 
were  in  question  at  Whitebread's  trial,  nor  do 
I  believe  that  Mr.  Whitebread,  if  asked  at  hia 
death,  would  have  justified,  and  stood  by  it» 
that  I  was  not  here  then . 

X.  C.J.  Well,  this  I  must  certainly  say,  T 
cannot  help  it,  but  it  will  stick  with  me  till 
better  answered.,  I  can  never  be  satisfied,  that 
if  you  were  here  so  long,  there  should  no  belter 
evidence  be  produced  to  prove  you  here. 

Oates.  My  lord,  nor  can  I  help  your  dissa- 
tisfaction, but  I  am  to  satisfy  all  that  hear  me 
this  day,  that  is  a  very  hard  case  that  is  put 
upon  me;  I  have  taken  the  most  effectual 
opurse  that  I  could,  to  provide  for  evidence  to 
make  my  defence ;  and  I  think,  by  your  lord- 
ship's good  leave,  those  that  I  have  produced 
do  prove  me  here  in  town  in  April  and  May 
1678.  And  if  your  lordship  has  done  with  thn 
witness,  I  will  icall  another. 

i.  C.  J.  Well,  go  on  as  you  will.  Itell  yon 
what  Jstickg  with  me.  • 

4  E       . 
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L.  C.  X  So  it HHght  bei  tbougb  liecame  in 
June  or  July,  I  tell  ye. 

Butler,  nly  master  was  sick  at  Putney  at 
that  time. 

X.  C.  X  How  long  did  he  lie  sick  at  Put- 
•»ey? 

.     Butler,  He  was  sick  there  a  fortnight,  my 
lord. 

X.  C.  X  Then  prithee  when  did  thy  master 
:f^  to  Putney?. 

Butter.  I  cannot  tell  to  a  day. 

X.  C.  X  In  w  hat  month  was  it  thaif  he  went  ? 

Butler.  It  was  the  latter  end  of  April,  my 
lord,  as  I  remember. 

X.  C  X  How  long  continued  he  sick  at 
Putney? 

Butler.  The  matter  of  a  fortnight. 

X.  C.  X  Was  not  your  master  sick,  when 
yeur  ktdy  died  at  Putney  ? 

Butler.  No,  he  was  not  there  then. 

X.  C.  J.  When  did  he  go  to  Putney,  say  ye? 

Butler.  He  went  not  thither  till  the  latter 
end  of  April,  my  lord. 

L.  C.  J.  And  did  he  continue  at  Putney  but 
a  fortniorht  ? 

ButUr.  Not  at  a  time,  but  he  continued  go- 
ing and  coming  a  quarter  of  a  year. 

X.  C.  J'  But  this  was  the  firat  time  of  his 
^:oing,  wasit? 

Butler.  Yes,  as  I  do  ren^ember. 

Oatet.  My  lord,  he  is  my  witness,  and  I  de- 
Ana  I  mav  examine  him. 

X.  C.  /  Hold  there,  Mr.  Oates ;  he  is  mine 
too.     All  the  witnesses  are  mine  to  satisfy  me 
in  the  truth  of  the  fact. 
'    Oates.  And  to  satisfy  the  jury  too,  my  lord. 

X.  C.  J.  Yes,  and  to  satisfy  the  jury  too, 
but  I  must  and  will  sift  out  the  truth,  for  both 
oor  satisfiictions. 

Oates.  My  lord,  it  is  now,  come  the  next 
month,  six  years  ago  since  the  evidence  of 
diis  mfitter  was  first  given  by  these  witnesses. 
.  X.  C.  J.  Then,  Mr.  Oates,  I  will  come  a  lit- 
tle rounder  to  you,  and  I  will  put  you  into  a 
certain  way  of  clearing  this  business.  I  will 
tell  70U  what  youfihall  do ;  you  had  a  lodging 
in  town,  as  well  as  diet,  and  as  well  as  you  did 
eat  at  Dr.  Barker's  sometimes,  so  you  eat  and 
lay  sometimes  elsewhere.  You  were  here  in 
town  a  gi*eat  while  together,  if  your  own  as- 
sertions be  true ;  for  you  were  from  April  till 
June  in  town ;  now  come  and  give  us- account 
by  some  witnesses  if  you  can,  where  did  you 
lodge  at  that  time,  and  where  did  you  diet  ?  for 
it  seems  ypu  had  but  one  meal  at  sir  Richard 
Barker's. 

Oates,  Is  that  the  question^  Sir,  here  in 
band? 

X.  C.  X  Ay  indeed  is  it,  and  the  main  one 
too. 

Oates.  I  be^  vour  lordship's  pardon  if  I  mis- 
take, but  I  think  that  is  not  now  in  question  ; 
for  these  St  Omers  men  do  swear.  That  I  was 
all  April  and  May  at  St.  Omers  :'then  if  I  do 
prove  that  in  April  and  May  I  was  not  at  St. 
Omers,  but  here  in  London,  it  is  aigoment 
good  enopgh  against  them  that  their  evidence 
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Oaim.  Kr»r  ctlt  Bfr.  Philip  Page. 
Sol.  Gen.  .Sold,  Sir,  a  little;  I  would  aak 
these  witneneaa  fewquestioiit  before  they  go 
awa^.  You  Butler,  lei  me  ask  you,  pray  the 
first  time  you  saw  Mr.  Gates  at  the  time  you 
apeak  of,  was  itiu  April  or  Afay  ? 

L,  C.  J;  He  swore  it  was  the  beginDtng  of 
May. 

Butler.  To  thebest  of  my  koowledge  it  was 
tbebegimuneofMay. 

Sol,  Geh,  Who  did  you  tell  first,  that  there 
was  Mr.  Oatea,  at  that  time? 
Builer.  I  told  it  Mrs.  Mayo. 
Sol.  Gen,  Consider,  ftieud,  what  you  say 
vow,  you-  are  upon  your  oath,  and  consider 
what  you  said  at  the  formes  trial,  when  you 
were  upon  your  oath  loo. 

Oatee.  Pray,my  ford,  I  desire  my  witnesses 
may  be  examined  without  threateniogs. 

.  L.  C.  J.  It  is  not  a  threatening,  it  is  an  ad- 
■lonition  not  to  go  beyondthe  truth. 

Sol.  Gen.  Be  sure  you  be  i»  the  right  in 
what  you  say,  and  now  I  ask  you  upoD<  your 
oath,  when  was  the  first  time  you  saw  Mr. 
Oates  when  he  came  in  that  diseuise  vou 
speak  of?  ^         ^ 

BtUltr,  I  told  you  it  was  in  May,  Sir. 
Sol.  Gen.   How  fiu*  in  May?  consider  well 
what  yon  say  ? 

Butler,  lo  the  best  of  my  remembrance,  it 
was  the  beginning  of  May. 

Sol.  Gen.  Do  you  think  it  was  within  a 
week,  or  the  first  Un  days  of  May  ? 

Butler.  I  cannot  tell  that ;  as  well  as  I  re- 
member, it  was  the  beginning  of  May. 

Sol.  Gen,  When  you  saw  him  first  in  May, 
Who  else,  as  you  remember,  was  by  ? 
Builer.  Mrs.  Mayo. 
SoLGen.  And  nobody  else  ? 
Butler.  Yes,  one  Beiyamin  Tjirbet,  who  is 
ttncedead. 

Sol.  Gen.  But  consider  your  oath,  fiiend, 
•nee-  more,  and  recollect  yourself;  do  you 
«wear  poaitkely  Mra.  Mayo  was  by ;  and  did 
aee  him  at  the  same  time  ? 

Butler.  I  saw  her  look  out  out  of  the  window 
into  theyard,  and  I  beliere  she  did  see  him. 

Sol.  Gen.  Well  then,  let  us  examine  her 
evidence  and  year's  together,  and  see  how  they 
agree, 

Oatei.  My  lord,  these  are  not  questions 
tending  to  satisfy  the  jury  at  all,  as  lo  the  point 
in  auestioo. 

L.  C.  J.  Are  they  not?  methinks  they  are, 
whatsoever  you  think. 

Oatei.  After  six  years  time,  to  ask  such  poor 
ignorant  people  such  trifling  questions ! 

L.C.X  Prey,  Sir,  be  contented,  and  let 
the  king's  counsel  examine  the  witnesses. 

0^e$.  My  lord,  he  says  1  was  here  m  May, 
that  is  enough. 
L.  C.  J.   Well,  Sir,  I  know  whet  he  says. 
Sol.  Gen.  And  you  shall  hear,  Mr.  Oates, 
how  your  witnesses  agree. 

L.  C.  J.  Go  on,  Mr.  Solicitor,  and  de  you 
sit  stm  and  be  quiet 
SoLGm.  TbDyinrWid^Iweiiklaakliim 


this  question  more;  the  fint  time  you  jtw 
Oates  come  to  sir  Richard  BaikBr'a,  whit 
habit  pray  yon,  was  he  in  ? 

Builer.  He  was  in  a  disguiie  ?  ' 

M^  Gen.  Ay,  what  disguise? 

Butler.  He  nad  a  white  hat  flappmg  over  \m 
ears;  his  hair  cut  short, ckise  to  nis earg, and 
a  grey  short  coat 

Sot.  Gen.  Had  he  never  a  periwig  on? 

Butler.  No,  his-  hair  was  cut  mil  to  Ui 
ears. 

Mr.  Hantes.  Was  he  in  such  a  disguise,  diat 
a  man  might  not  ordinarily  know  him,  that 
had  not  known  him  before  ? 

Butler.  TVoly,  my  lord,  I  did  not  know  bin, 
when  he  first  came  in,  'till  he  spoke  to  me, 
and  asked  me,  How  do  yon,  John  ?  and  then  I 
rec^leoled  who  he  was,  that  it  Was  Mr.  Oatea 

Sol.  Gen.  Was  he  always  in  the  same  liabil, 
when  he  came  thither  ? 

Butler.  The  next  time  he  came  be  bad  a 
einnamon-oak>ured  suit,    and    a  long  Uack 

Krriwig  that  was  curled  down  thos  far,  aad  a 
tck  hat,  with  a  green  ribbon  and  green  cuff- 
strings  about  his  wrists. 

X.  C.  J.  Did  yeu  ever  see  Oates  dine  there f 

Butler.  Yes,  1  did. 

X.  C.  X  When  was  that  ? 

Butler.  After  lAy  master  came  home  fitm 
Putney. 

L.  C.  J.  VHio  was  there  besides? 

Butler,  One  nr  William  Thurrel  and  madua 
Thnrrel. 

L.  C.  J.  How  often  did  he  dine  there? 

Butler.  Several  times. 

L.  C.  J.  Who  else  was  there  ? 

Butler.  My  master  and  his  daughter. 

L.  C.  J.  And  who  else  ? 

Butler.  Mrs.  Mayo. 

X.  C.  J.  What  is  become  of  year  master*! 
da^hter  ? 

Butler.  I  beg  your  pardon  for  that,  my  lori 

L.  C.  J.  Where  is  she,  man  ? 

Butler.  She  is  at  home,  I  suppose. 

X.  C.  J.  What  dost  Ihou  beg  my  pankm  fiit 
then? 

Butler.  My  lord,  I  call  to  mind  she  did  not 
dine  with  them. 

X.  C.  /.  Did  she  dine  at  any  time  with  hitt 
there? 

Butler.  Yes,  I  remember  several  timcf; 
hut  not  then. 

X.  C.  J.  Wlieu  did  you  a^  your  masteri 
dai^hler  last  ? 

Butler.  I  have  not  seen  her  this  quarter  ofa 
year. 

X.  C.  J.  Where  is  she  now  ? 

Butler.  At  home'  at  Putney,  my  lord,  I 
beNeye. 

X.  C.  J.  Arid  she  was  several  tiroes  there 
when  he  dined  there. 

Butler.  Yes,  she  was  at  home. 

X.  C.  J.  Did  Mrs^  Mayo  see  hior  at  djuner 
there  f^Butler.  Yes,.  I  believe  she  did. 

X.  C.J.  How  often  did  he  dine  there  about 
thia  time  you  tfpeak  of? 

Butkr.  Several  tittna* 
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£.  C.  J.  Do  y<m  think  seren  times  > 

Butler.  I  do  think  he  mig^ht  have  dined 
there  seren  times. 

L.  C,  J.  Did  he  more  than  seven  times,  do 
you  think  ? 

Butter,  I  cannot  nnmber  how  many  times 
it  was. 

X.  C.  J.  Now  come  in,  Mra.  Mayo,  again. 

Mrs.  Mayo.  H^re  I  nm,  my  Jord. 

X.  C  J.  Mrs.  Mayo,  give  me  leave  to  ask 
you  a  qaestion  or  two. 

Mayo.   Yes,  my  lord,  what  you  please. 

X.  u.  J.  You  say  (if  I  do  not  roisremember ; 
if  I  do,  I  beg  your  pardon,,  and  youMI  correct 
me)  a  week  in  May  was  the  first  time  you 
■aw  Mr.  Gates,  and  that  was  at  sir  Richard 
Barker's  ? 

Mrs.  Mayo,  I  ^think  it  might  be  about  the 
beginning  of  May. 

X.  C.  /.  Had  he  been  in  the  honse  before? 

Mrs.  Mayo.  Not  at  (hat  time  that  I  know 
•f,  but  as  they  told  rae. 

X.  C.  J.  Who  told  you? 

Mrs.  Mayo.  That  coachman  there,  John 
Butler,  and  one  Benjamin  who  tired  in  the 
house. 

X.  C.  J.  Then  you  did  not  see  him  the  first 
time  he  came  ?  wnat  say  you,  Butler  ? 

Butler.  She  did  se^  nim  out  of  the  window, 
in  the  yard^ 

X.  C.  J.  Weil,  let  that  pass  then :  come,  V\\ 
ask  you  another  questiqa  upon  your  oath,  bow 
often  have  you  seen  hini  dine  tliere  ? 

Mrs.  Mayo,  I  saw  him  dine  at  that  time  that 
I  spoke  of. 

X.  C.  J.  Did  not  be  dine  there  above  once  ? 

Mrs.  Mayo,  No,  he  did  not 

X.  C.  J.  What  say  you,  Butler  ? 

Butler.  He  did  dine  there  several  times  vHth 
them. 

X.  C.  J.  Then  one  of  you  two  must  be  mis- 
taken, I  am  sore. 

Oates,  My  lord,  if  your  lordship  would 
please  to  give  me  leave  to  speak,  I  would  set  it 
right 

X.  C.  X  Good  Sir,  let  them  set  themselves 
right  if  they  can,  we  need  none  of  your  instruc- 
tions. 

Gates,  My  lord,  I  desire 

X.  C.  J.  Why,  how  now  ?  Pray,  Sir,  be  at 
quiet.  Mrs.  Mayo,  pray  what  habit  had  Oates 
when  you  saw  him  nrst  ? 

Mrs.  Jfoyo.  He  was  in  a  grey  hat  and  a 
greycoat. 

X.  C,  J.  Was  his  hair  short  pr  long  ? 

Mrs.  Mayo.  He  had  on  a  kind  of  a  short 


'l^, 


Gen.  Are  you  sure  it  was  a  wigg  ? 

Mrs.  Mayo,  Yes,  a  kind  of  a  brown  pern  wig., 

X.  C.  J.  And  he  says  his  hair  was  cut  short 
to  his  ears? 

Oatet,  These  things  are  yeiy  kan  stuff  to 
penure  a  witness  upon. 

Sol.  Gen.  When  he  came  the  second  time, 
what  dotbes  had  he  on? 

Mrs.  Mayo.  AfWrwards  he  came  in  bbwk 
dotliet  and  a  long  perdwig. 


Mr.  H»»$es.  What  coloured  perriwig  was 
that,  a  black  or  a  white  one  ?         « 

Mrs.  Mayo,  Not  a  black,  but  a  brown. 

Sol.  Gen.  Yon  say  it  was  long  ? 

Mrs.  Mayo.  Longer  than  his  other,  yet  not. 
very  long  neither. 

L.  C.  J.  Here  are  1  know  not  how  mauy 
contradictions  in  these  witnesses  testimonies. 

Oates.  Truly,  my  lord,  1  do  not  (ind  in  tho 
examination  of  the  St.  Omers  witnesses,  you 
were  so  strict,  or  bore  half  so  hard  upon  thenn 
as  you  do  upon  my  witnesses ;  what  does  it 
signify,  my  lord,  whether  the  wigg  were  long 
or  short,  black  or  brown  ? 

X.  C  J,  We  have  no  other  way  to  detect 
perjuries,  but  by  these  circumstances ;  and  tit 
the  duty  of  a  judge  to  enquire  into  all  particu- 
lars; as  in  a  controversy  about  words,  were 
they  spoken  in  Latin  or  in  English,  and  so  to 
all  phMSes  and  postures  of  sitting,  riding,  or  the 
like ;  as  you  know  the  perjury  of  the  elders  mi 
the  case  of  Susanna, .  was  by  their  difierent 
testimony  in  particular  circumstances  dis- 
covered. 

Oates.  Aly  lord,  I  will  ask  her  but  one  short 
question.  By  the  oath  you  have  taken,  Mrs. 
Mayo,  to  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  as  you  expect  the  face  of 
God  with  comfort  in  another  world ;  did  yon  - 
see  me  at  sir  Richard.  Barker's  at  any  time  in 
May  1678 ;  the  May  before  the  plot  was  dii* 
covered,  tor  that  is  the  main  question  ? 

Mrs.  M€n/o.  Yes,  I  did,  and  I  spesk  nofliing 
here,  but  what  1  speak  as  in  the  presence  of  thtt 
Lord. 

X.  C.  J.  Prithee,  woman,  dost  thou  think 
we  ask  thee  any  thing  that  we  think  thou  dost 
not  speak  in  the  presence  of  the  Lord  ?  we  ar« 
all  of  us  in  the  presence  of  the  Lord  always. 

Mrs.  Mayo.  And  shall  answer  before  him  for 
all  that  we  have  done  and  said,  all  of^  us,  th« 
proudest  and  the  greatest  here. 

X.  C.  J.  But  I  would  net  have  so  much  to 
answer  for,  as  thou  hast  in  this  business,'  for 
all  the  world. 

Sol.  Gen.  Well,  we  have  done  with  her  now, 
she  may  go  away.     . 

X.  C,  f.  Where  does  she  live  now  ? 

Cryer.  Mrs.  Mayo,  where  do  you  live  now  ? 

Mrs:  Mayo,  In  Leaden-Hall-street,  my  lord* 

X.  C.  J.  When  did  yon  see  sir  Richard 
Barker's  daughter  ? 

Mrs.  Mayo.  About  a  fortnii^ht  ago; 

L.C.J.  Where? 

Mrs.  Aftf^o.  In  Barbican,  in  LondoB. 

X.  C.  J.  Do  you  live  with  sir  Ricbar^ 
Barker  now  ? 

Mrs.  Mayo.  I  do  not  Eve  with  him  now. 

L.C.J.  Did  his  daughter  use  toi>e  at  thm 
table  at  dinner  ? 

Mrs.  Mayo.  She  was  often  in  >lho  country, 
my  lord. 

X.  C.  J.  Did  she  eat  at  his  table  at  that  tim# 
when  Oates  was  there? 

Mrs.  Mayo.  I  am  not  able  to  say  whether 
she  did  or  not ;  she  used  to  be  in  Wales  at  sir 
Thomaa  Middleton's  somclimss,  luui   with 
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madam  Tbaml,  her  auot,  who  was  her  mo- 
ther's sister,  and  her  two  daughters. 

£.  C.  J.  Id  Wales,  dost  thou  say  ?  Where  ? 

Mrs.  Mayo.  My  lord,  in  your  own  country, 
at  one  Dr.  Cocket's ;  I '  know  your  lordship, 
though  your  lordship  does  not  know  me. 
.L.  C.  J.  1  am  very  glad  oF  it,  good  woman  ; 
but  prithee  did  ever  sir  Uichard  Barker  dine 
with  Mr,  Gates  ? 

Mrs.  Mayo,  I  cannot  say  he  did,  he  went  to 
and  fro. 

X.  C.  J.  Well, haTevou  anv  more  witnesses  ? 

0(ttes.  Crier,  call  I%ilip  Page. 

Crycr.  Here  he  is,  Sir.   . 

(hues.  Pray,  swear  him.  [Which  was 
done.]  Pray,  be  pleased  to  give  my  lord  and 
the  jury  the  best  account  you  canoi  my  beinflf 
in  town.  But  Mr.  Page,  the  Question  that  1 
first  ask  yott,  is,  whether  I  was  nere  in  April  or 
May,  and  in  what  year  it  was  that  you  did  see 
me  at  your  master'*^  house  ? 

L.  C.  /.  When  did  you  see  Mr.  Oatcs  at 
your  master  V  house?    You  mean  sir  Richard 
Baiicer  to  be  his  master,  I  suppose  ? 
.    Oates,  Yes,  my  lord. 

X.  C.  J.  What  do  you  say  to  it? 

Page.  Truly  I  cannot  be  positive  to  the 
year ;  but  to  the  best  of  my  remembrance  it 
was  1678. 

Oates.  Pray  tell  my  lord  and  the  jury  some 
circumstances  in  that  year  that  did  happen 
to  you,  that  makes  you  believe  it  was  1678. 

JPage,  Sir,  I'll  give  you  the  best  satisfaction 
I  can  to  the  best  of  my  knowledge ;  he  came 
to  sir  Richard  Barker's  one  evening,  and  there 
he  enquired  ibr  Dr.  Tongue :  he  was  in  a  dis- 
guise, in  a  light- coloured  coat,  something  like 
a  frize,  but  it  was  not  frize ;  the  term  that 
they  i^ive  it,  Ixannot  so  readily  tell.  He  had 
Ills  hair  cut  short,  almost  to  his  ears,  and  he 
had  a  broad-brimra'd  hat  on,  and  a  small  stick 
in  his  hand,  walking  melancholy  about  the 
hall .  I  happening-  to  be  the  first  body  he  met 
with,  as  I  suppose,  he  asked  me  if  Dr.  Tongue 
was  within.  I  told  him  no,  I  bad  hot  seen 
liim  of  a  considerable  time.  He  then  asked 
me  where  sir  Richard  Barker  was  ?  I  told 
him  he  was  ill  now  at  Putney.  Says  he, 
When  will  he  be  here  ?  1  tokf  him  1  could 
not  tell. 

X.  C.J.  Didhesee  any  body  there  but  yon? 

Page.  That  I  cannot  tell,  my  lord;  not 
that  I  know  of. 

L.  C.  J.  What  time  of  the  year  was  it  ? 

Ait.  Gen.  And  what  month  ?    • 

Page.  What  year  and  what  month  it  was, 
I  am  notable  to  say,  my  lord. 

X.  C.  J.  What  became  of  him  ai'ter  that  ? 

Page,  He  went  out  of  our  gates  then,  Sir  ; 
l^e  was  walking  up  and  down  melancholy,  and 
not  finding  any  one,  as  I  suppose,  to  answer 
him,  he  continued  walking  in  the  patient's  hall, 
where  they  used  to  wait  on  sir  Richanl  Barker, 
that  came  to  discourse  with  him  about  physic ; 
and  upon  my  answer  to  his  question,  he  went 
away. 

X.  C.  £  Did  yoa  ever  tee  him  ao|r  oAer  i 
time  near  to  that  time  ? 


Page.  No,  I  did  not. 
'     X.  CVX  Did  you  use  to  wait  at  table  ? 

Page.  No,  I  did  not. 

X.  C.  J.  What  service  were  you  then  en- 
gaged in  at  sir  Richard  Barker's  ? 

Page.  I  made  up  the  physic,  my  lord. 

X.  C.  J.  Did  you  not  acquaint  the  coach* 
niao,  nor  Mm.  Mayo,  nor  sir  Richard  BaAu 
with  it? 

Page.  I  think  sir  Richard  Barker  was  ia 
town  soon  after,  and  J  did  acquaint  him  withik 

Gates.  But  cannot  you  tell  what  tune  this  is, 
Sh-? 

Page.  I  can  say  no  other  than  I  have  said ; 
I  believe  it  was  in  1678. 

X.  C-  J.  Was  this  in  June,  July,  or  May,  or 
when? 

Page.  I  cannot  say  punctually  what  movth 
it  was,  my  lord  ;  but  to  the  best  of  my  koowr 
ledge  and  remembrance,  it  was  in  the  beginning 
of  May. 

Oat€f'  Had  not  your  master  a  patient  at  Isr 
lington  at  that  time,  that  was  sick  of  a  fever  ? 

fage.  Yes,  he  had. 

Just  Withifu.  Why,  would  Mr,  Oates  bare 
given  the  patient  physic? 

Page.  No,  my  Jord,  but  it  was  about  that 
time  that  the  patient  was  under  my  m&sler'i 
cure. 

Oates.  Indeed  tlie  St.  Omers  men  do  iweir 
thorough-stitch ;  but  my  honest  witnesses  are 
cautious,  it  being  so  lone  ago  ;  and  he  that  is 
a  minister  of  the  Cfiurch  of  £ogland  (asthev 
say)  speaks  to  a  very  day,  uuon  a  o^ucli 
slighter  circumstance.  Pray  call  Mr.  Wit- 
liam  Walker. 

Cryer.  Here  he  is. 

Oates.  Swear  him.  (Which  was  done.)  Be 
pleased.  Walker,  to  give  my  k>rd  to  under- 
stand, when  it  was  you  saw  me  here  in  Loo* 
don  in  disguise,  and  when  it  was  you  swore 
six  years  agone  at  the  Old- Bailey,  that  yoa 
saw  me  here  in  London.  Sir,  the  time  ia 
controversy  is  this :  I  came  here  to  discover  t 
Plot  of  the  Papists  against  the  king's  life  aad 
the  religion,  and  I  swore 

X.  C.  J.  You  must  not  ask  questions  in  tbst 
manner.  It  is  properest  for  you  to  propoee 
your  questions  to  the  conrt,  and  they  wili  isk 
the  witnesses.    " 

Oates.  Then  I  will  not  ask  him,  bat  propose 
it  to  your  lordship. 

X.  C.  J.  Ay,  funpose  wliat  questioos  yoa 
please,  and  if  they  are  fair,  I  will  ask  tbem. 

Oate$.  Then,  my  lord,  I  would  ask  Hr. 
Walker  this  .question ;  .when  it  was  be  met  me 
with  a  disguise,  in  what  year  and  what  momh? 

Walker.  My  lord,  I  have  been  interrogaled 
in  former  times  upon  this  point,  six  or  serea 
yean  ago;  and  1  do  confess  I  did  see  the  man, 
and  n^et  him  between  St.  Martin's-Laae  w 
Lekester-fields  $  and  truly,  my  lord,  I  tbiak 
I  may  say  it  was  my  unhappinen  lo  meet 
with  him ;  for  I  have  had  a  great  deal  of  troa* 
ble  by  it  since,  subpoena  upon  subpcena,  trso^ 
ble  aiter  trouble,  that  1  &m  even  weary  ofit$ 
for  I  am  an  old  man.   Bntl  dosayloiilnMel 
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bin  at  that  end  of  the  towB,  between  St  Mar- 
tin's-Laae  and  Leicester- Beids  in  a  strange 
diagpiae ;  be  waa  just  like  a  Tagran^  a  yery 
raaca],  and  that  is  trae,  I  bdieve,  my  lord. 

Att,  Gen.  Did  you  know  him  before  ? 

Walker.  Yes,  or  I  bad  not  known  him  then. 

JL  C.  J*  When  was  this  ? 

Walker,  Bfy  lord,  I  will  tell  you ;  my  lord 
chief  justice  Sci'<»|;s,  when  I  was  at  the  Old- 
Bailey,  asked  me  if  I  knew  what  time  I  saw 
him  thus  P  Said  J,  mv  lord,  it  is  almost  a 
year  and  an  half  sin<^  I  saw  him ;  and  I  being 
an  old  man,  httle  thought  it  worth  the  whiS 
to  lay  up  the  particular  time  in  m  v  memory  : 
bat  1  will  east  about  in  my  thoughts  to  make 
the  best  conjecture  I  can ;  for  now  I  will  not  be 
vpon  my  oath,  it  being  but  conjecture. . 

X.  C.  J.  But  now  you  are  upon  your  oath, 
femeraber  that,  man. 

Walker,  My  lord,  I  am  speaking  what  I 
said  to  the  court  at  that  time. 

X.  C.  J,  Pray  do  not  teU  us  an  old  tedions 
■torv  of  the  questions  and  answers  in  tfie  Old- 
Bailey,  but  mmd  what  is  said  to  you  here ;  my 
question  is  now,  what  time  you  saw  Oates  dis- 
guised between  St.  Martin's- La^e  and  Leices- 
ter-fields, as  you  say  you  did, 
^  Walker',  My  lord,  I  cannot  prescribe  the 
time ;  but  I  wdl  guess  as  near  as  I  can  with 
the  best  probabili^,  and  that  is,  upon  this  cir- 
c»imstaoce  ;  when  I  went  forward  into  Leices- 
ter-fields, in  the  court  before  the  house,  I  saw 
the  elm-trees  budded  forth  as  big  atanhazle- 
nut ;  so  that  I  did  conjecture  by  that  token,  it 
might  be  between  Lady -Day  and  the  latter 
end  of  April;  that  was  the  time,  as  near  as  1 
<:oold  guess. 

•  X.  C.  J.  In  what  year  was  it  ? 

Walker.  1  cannot  very  well  tell  what  year 
it  was. 

X.  C.  J,  Was  it  in  1677  or  1678  ? 

Walker,  I'rnly,  my  lord,  I  never  thought  it 
worth  so  much  taking  notice  of,  to  fix  the  par- 
ticular time  in  my  memory. 

Oates,  Whether  was  it  that  year  the  Plot 
was  discoyered,  or  the  Michaelmas  following  ? 

Walker,  I  cannot  tell  when  the  Plot  wasdis- 
eovered,  or  whether  it  be  found  obt  yet  or  no  ? 

Oate$,  But  was  it  the  year  before  you  were 
examined  ? 

Walker.  To  answer  you,  Mr.  Oates,  when 
it  was  exactly,  I  cannot  say  ;  truly  I  would 
give  yon  the  best  satisfaction  I  could,  and  do 
yon  as  much  right  as  I  would  do  myself.  I 
think  if  that  time  when  I  was'  examined  were 
in  1677  or  1078,  it  was  near  a  year  and  a 
^uartei'  before  I  did  see  you. 

X.  C.  J.  Well,  what  can  yon  make  of  this? 

Oates,  It  is  not  to  be  snpuosed  he  is  a  very 
willing  witness  ;  1)Ut  yet  he  says,  it  was  a 
year  mA  a  quarter  before .  the  trial  in  which  he 
was  examined,  which  must  be  in  April  1678. 

X.  C.  J.  I  would  know  this  question  of  you-: 
were  you  present  «t  the  Old-Bailey,  when  the 
Fire  Jesuts  were  tried  ? 

Walker,  I  .was  there,  my  lOrd. 

X.  C.  X  Were  you  at  any  trial  but  one  P 


Walker,  I  waa  not  examined  at  nny  fima 
but  one. 

X.  C.  X  Have  yina  any  more  questions  to 
ask  him  ? 

Walker,  My  lord  chief  justice  that  then 
was,  did  ask  me,  If  I  knew  any  of  the  pri^ 
soners  at  the  bar ;  and  I  looked  upon  all  oC 
them,  and  said  I  knew  not  either  or  tbem. 
.  Oates,  Pray,  my  lord,  ask  him,  whc^er  h» 
was  not  produced,  when  the  St.  Omers  men 
were  produced,  and  gave  his  evidence  as  t* 
my  being  in  town  at  that  time. 
..  X.  C.  J.  He  hears  the  question,  let  him  an* 
swer  it. 

Walker,  I  am  not  able  to  answer  you,  be* 
cause  you  put  several  questions  together  ;  bnt 
this  I  sav,  I  was  never  examined  but  onoe^ 
though  I  have  been  subpoenaed  often,  to  my 
great  torment  and  trouble. 

Oates,  Did  you  give  evidence  at  that  trial, 
that  v6u  saw  me  in  April  1678  P 

Walker.  I  testified  that  I  saw  you,  and  by 
such  circumstances,  it  must  be  about  auch  a 
time  as  well  as  I  could  suggest ;  but  I  oould 
not,  Dor  cannot  speak  positively. 

Oates.  Now,  my  lord,  I  shau  go  on  to  ano- 
ther part  of  my  evidence,  and  cdl  some  other 
witnesses ;  and  first  of  aU,  I  come  to  Mr.  8er« 
jeant  Maynard,  and  I  desire  he  may  be  sworn. 
[Which  was  done.] 

X.  C,  J.  What  do  yon  ask  my  brother 
Mavnard  ?        ' 

Oates,  I  call  Mr.  Seijeant  Maynard  to  give 
an  account  of  the  proceedings  of  the  House  of 
Commons  upon  my  discovery  of  the  Popish 
Plot. 

X.  C,  X  We  will  not  admit  that  to  be  any 
evidence  at  all ;  nor  can  it  be  by  law. 

Oates*  My  lord,  Mr.  Serjeant  Maynard  was 
one  of  the  committee  of  the  House  of  Com« 
mens  that  managed  the  Impeachment,  and  can 
give  an  account  of  the  evidence  and  records . 
Uiat  irere  produced  at  the  trial  of  the  late  vis* 
count  Stafford. 

Serj.  Maynard.  I  know  nothing  troly,  nor 
can  I  remember  any  thing  of  it  now. 

X.  C.  J,  Be  says  he  remembers  nothing. 

Serj.  Maynard,  If  Mr.  Oates  had  told  me 
before- hand,  when  he  subpsenaed  me,  what 
time,  and  what  particular  thinj^  he  wobld 
have  examined  me  to,  probably  it  1  was  there, 
I  have  notes  thati  then  took ;  but  I  can  never 
swear  to  my  memory,  for  any  cause  so  hmg 
ago.  / 

Oates,  My  lord,  I  am  very  sorry  Mr,  Ser- 
jeant Maynard's  age  should  so  impair  hie 
memory. 

L.C.J,  I  dare  say,  you  are  not  more  sonry 
than  he  is  for  hb  age.  ^ 

Oates.  Well,  my  lord,  I  cannot  help  it : 
then  I  desire  Mr.  Blayney  m|iy  be  asked, 
whether  he  has  his  notes  of  my  IM  Btafford'a 
trial. 

Blayney,  No,  my  lord,  I  have  them  not 
here ;  Mr.  Oates,  by  his  ticket  of  his  snb- 
poena,  desired  cnlv  the  notes  of  Ireland,  Whiter 
bread,  and  Langbom's  trial. 
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X.  C.  J.  Bat  I  must  tell  you,  Mr.  Gates,  if 
thOK notes  were  here,  they  could  be  of  no  use  to 
you,  without  the  record  of  my  lord  Stafford's 
attainder;  if  you  ask  ant  thing  upon  another 
trial,  you  must  produce  first  the  record  of  that 
trial,  and  then  you  may  examine  to  what  was 
^ven  in  evidence  at  the  trial. 

Oates,  My  lord,  it  is  of  record  in  the  House 
of  Lords. 

X.  C.  /.  But  that  we  are  not  to  take  notice 
«f,  without  the  record  be  brought  in  evidence 
before  us  :  we  must  go  according  to  the  course 
of  law  in  all  cases. 

Oatei,  Then,  my  lord,  I  must  betake  myself 
to  another  part  of  my  defence  ;  and  'that  is,  to 
prove  the  frequent  attempts  made  to  baffle  the 
discovery  of  this  Popish  Plot,  and  to  stifle  the 
■Border  of  sir  Edmundbary  Godfrey,  and  to 
fling  it  upon  a  Protestant  peer. 

£.  C.  J.  But  that  is  ncevidence  neither. 

Just.  Holhway,  Surely  that  is  very  collateral 
evidence. 

X.  C  J.  Nay,  it  is  no  evidence  at'  all  in  this 
case ;  we  must  not  admit  of  any  such  evidence 
to  be  given. 

OaUi.  €kM>d  my  lord,  if  this  had  not  been 
true,  which  was  sworn  by  witnesses  that  had 
discovered  the  Plot,  why  should  these  men 
appear  to  suborn  wimesses  (and  they  have 
been  convicted  of  subornation,  and  endeavour- 
ing) to  baffle  the  discovery,  particularly  as  to 
justice  Godfrey's  death  ? 

X.  C,J.  Mr.  Gates,  I  must' keep  you  to 
widenoethatis  proper  ;  we  are  upon  our  oaths 
to  ^  according  to  law,  and  the  jury  are  upon 
their  oaths  to  try  this  cause  according  to  the 
evidence ;  and  we  are  bound  to  give  them  this 
mdvioe  in  point  of  law,  that  nothing  most  weigh, 
or  have  anv  consideration  with  them,  that  you 
offer,  if  it  be  not  legal  and  proper  evidence.  If 
you  can  say  and  prove,  that  any  of  the  wit- 
nesses that  nave  been  produced  this  day  against 
YOU  have  been  tampered  with ;  or  that  they 
have  tampered  with  any  of  the  former  evidence, 
thatis'affood  evidence  against  them;  hot  it 
must  not  06  by  any  means  admitted,  that  the 
time  of  the  court  be  taken  up,  or  the  jmy  in- 
veigled by  that  which  has  not  a  natural  ten- 
dency to  the  business  before  uSk 

.  Os^ei.  But  if  your  lordship  please,  this  con- 
sult in  April  1678,  was  discovered  to  the 
Hoose  of  Commons,  among  the  other  parts  of 
the  discovery  of  the  treasons  of  several  noble- 
men and  gentlemen :  no#  upon  the  discovery 
of  the  Plot,  I  desire  that  I  mightffive  in  proof 
the  proceedings  of  (he  House  of  Commons. 

X.  C.  J.  ^^,  no,  you  cannot. 

Oatu.  Praj^,  my  lord,  is  not  the  Journal  of 
the  House  of  Commons  evidence  P 

X.  C.  J.  No,  we  say  it  is  not  ataD. 

Oaie$.  Is  that  the  opinion  of  the  whole 
eouH,  my  lord  ? 

X.  C.  J.  Yes,  undoubtedly,  there  is  no  ques- 
tion of  it 

Oatet,  Is  any  record  of  the  House  of  Lords 
evidence  ? 

X.  C.  /.  Yes|  I  tell  you  it  is,  and  that  be-  |  there^ 


[lift, 

cause  it  is  a  record  ;  but  there  is  a  vast  dii&r- 
ence  between  the  Records  of  the  House  of 
Lords^  and  the  Journals  of  the  Hoose  «f 
Commons. 

Oatei.  The  Journals  have  been  delivered  is 
as  evidence  before  now. 

X.  C.  J.  I  cannot  tell  what  they  have  bees, 
but  I  am  sure  they  ought  net  to  lie,  and  what- 
ever they  have  been  elsewhere,  they  cannot  be 
here  ;  and  I  will  tell  you  a  plain  reasoa  tor  it, 
because  they  have  not  so  much  power  io  the 
House  of  Commons,  as  to  give  an  oatli :  bot 
the  House  of  Peers  is  a  court  of  reconi,  ts^ 
therefore  their  proceedings  are  evidence,  u 
the  proceedings  of  the  King's-bench  here,  sr 
any  court  of  record  are. 

Oatet,  Then,  my  lord,  if  that  part  of  my 
e;vidence  be  over- ruled,  before  I  come  to  suta 
lip  my  evidence,  I  desire  to  offer  this  ibio^ ; 
my  lord,  I  can  produce  several  members  of 
the  House  of  Commons  in  the  several  parlia- 
ments, that  can  remember  how  th^  proceed 
against  the  Lords  in  the  Tower,  and  the  Popish 
traitors,  upon  my  discovery,  and  what  credit  I 
had  in  the  House  of  Commons ;  wiU  that  be 
evidence,  pray  my  lord  ? 

X.  C.  J.  No,  it  will  not ;  if  you  will  prodiiee 
any  one  that  you  told  this  to  More  the  public 
discovery,  that,  may  be  evidence  such  as  it  is, 
and  is  often  allovred  ;  but  what  the  Hoose  of 
Commons  did  upon  the  discovery,  that  is  not 
any  evidence  at  alU  - 

Oates.  Then,  my  lord,  suppose  1  can  proves 
that  I  gave  an  early  and  tiinely  account  to  soy 
of  the  House  of  Lords  of  thsl  conspiracy,  ain 
did  acouaint  them  with  the  consult  in  Apiil  as 
part  or  it;  I  desire  to  know  whether  in  pnn 
ducing  any  of  those  lords,  I  shall  give  thai 
which  is  evidence? 

X.  C.  J.  Call  whom  you  will  that  yoo  tohl 
any  tUng  to,  that  is  a  sort  of  evidence^  I  tell 
yoo. 

Oatu,   Then  I  callmy  lord  of  Devonshire^ 

X.  C.  J,    Here  is  my  lord  of  Devonshire. 

Oaie$.  My  lord,  I  beg  your  panioD  for  the 
trouble  I  put  your  lordship  to ;  but  your  lord- 
ship sees  the  necessity  of  it :  it  is  for  the  justi- 
fication of  the  truth,  to  whidi  I  will  give  my 
blood  for  a  seal,  if  1  be  called  to  it. 

X.  C.  J.  My  lord  of  Devonshire,  your  lord- 
ship  must  be  sworn.*    [Which  was  done.] 

Oate»,  Will  your  lordship  please  to  acqaaiol 
the  court  and  the  jury  (your  lordship  beiogf  at 
that  time  a  member  of  the  Commons  House) 
what  account  I  gave  there  of  this  particular 
consult  (to  keep  to  that  point  that  is  here  in 
question)  belbre  the  court  this  day,  and  mtb 
what  credit  I  was  received  in  a|l  these  parlj- 
ments ;  for  my  credit  and  the  credit  of  the 
parliament  is  now  in  question. 

Earl  of  JOcwwiAire.  My  lord,  aU  I  caasay 
to  it  is  this ;  you,  Mr.  Oates,  gave  a  k»g  i«- 
count  of  a  cinsult  and  conspiracy  amoog  tfas 

•  See  lord  Stafford's  Case,  vol.  7,  p.  1458» 
and  the  passages  refierred   to  io  the  si^ 
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•Jesaits:  bat  I  cannot  remember  any  parti- 
cular, it  is  so  long  agfo. 

L.  C,  J,  Every  ^y  knows  this,  von  gave 
^  long  Narrative  in  to  the  House  of  Commons 
•nd  House  of  Lords  too. 

Oates.  Ay,  and  it  was  a  true  one ;  but  my 
lord  of  Devonshire,  I  desireyonr  lordship  would 
be  pleased  to  give  thereout*!  and  the  jury  an 
account,  with  what  credit  I  was  received  in 
those  three  parliaments  your  lordship  sat  as 
member  in. 

K.  of  Devonshire.  I  remember  that  the  two 
Westminster  parliaments  after  the  Long  Parlia- 
ment, were  so  satisfied  with  the  discovery,  that 
they  passed  a  Vote  in  the  House  of  Com- 


L.  C.  J.  The  Votes  of  the  House  of  Com- 
moos  are  no  evidence  at  all. 

Oates,  They  shew  what  opinion  the  parlia- 
ment was  of. 

X.  C.  J.  Many  .v6tes  that  have  been  made 
of  late,  I  hope  will  neither  be  evidence  for,  nor 
piit  \h  practice  again.* 

E.  of  Devonshire.  My  lord,  it  is  well  known 
to  all  the  world  the  vote  I  speak  of. 

L.  C.  J.  Nay,  my  lord,  1  speak  not  to  your 
leirdship ;  for  we  all  know  those  votes  that  I 
«peak  of  were  not  according  to  yonr  lordship's 
mind :  but  we  only  say  thus  in  general,  that 
because  the  Hoose  or  Commons  cannot  give 
an  oath,f  therefore  what  is  done  there,  is  not 
an  evidence  here,  or  in  any  court  of  record. 

Oates,  But,  my  lord,  tnat  I  mnst  urge ;  I 
do  perceive  that  in  the  time  of  parliament,  and 
dunng  the  sitting  of  the  ^ouse  of  Commons, 
votes  nave  been  brought  in  as  bars  to  the  pro- 
ceedings of  inferior  courts ;  and  this  court  does 
not  lo<w  upon  itself  as  superior  to  the  great 
oonrt  of  parliament:  and  then  if  they  may  be 
brougfht— — 

L.  C,  J,  Which  they  cannot  be,  nor  ntver 
were,  nor  I  am  sure  ought  to  be ;  nor  I  hope 
never  will  be  as  long  as  there  is  any  justice  in 
the  nation. 

Oates.  But,  my  lord,  you  will  allow  the  Re- 
cardB  of  the  House  of  Lords  to  be  evidence  ? 

L.  C.  J.  Yes,  I  tell  you,  I  will,  and  for  that 
reason,  because  they  are  Records  out  of  a 
Court  of  Record  r  an  order  of  Court- Baron  is 
no  evidence,  because  it  is  no  Court  of  Recdrd ; 
bat  a  Judgment  of  a  Court-Leet  is  evidence, 
because  it  is  a  Courtof  Record ;  and  there's  the 
difference. 

Oates.'  My  lord,  I  call  in  the  next  place  my 
lord  of  Anglesey,  if  he  be  in  court. 

X.  C.  JT  No,  he  is  not  here. 

Oates,  Pray,  will  you  give  me  leave  to  call 
my  L<nd  Keeper  then  ? 

X.  C.  J.  See  in  the  Court  of  Chancery, 
srbether  my  Lord  Keeper  be  there. 

*  See  Peake's  Corapendinm  of  the  Law  of 
Evidence,  ch.  S,  s.  S. 

f  See  Hatsell's  <  Precedents  of  Proceedings 
in  the  House  of  Commons,'  &c.  vol.  3,  titi^. 
Whether  the  House  of  Commons  can  ad- 
lOath? 


I 


Cryer,  No  my  lord,  he  is  npt ;  he's  gone. 

Oates,  He  was  subpcena'd,  my  lenT,  and  I 
can  have  affidavit  made  of  it:  he  was  a  mats* 
rial  witness  for  me. 

X.  C.J,   I  cannot  help  it ;  be  is  not  here. 

Oates.   Pray  call  my  Lord  Chief  Baron.* 

X.  C.  J,  Go  one  of  you  into  the  Exchequer, 
and  see  if  my  Lord  Chief  Baron  he  there,  and 
tell  him,  Mr.  Oates  calls  for  him  as  a  witness. 

Oates.   And  Mr.  Justice  Levinz. 

Cryer.  The  courts  are  both  op ;  and  they 
are  all  gone. 

Oates.  They  weresubpoena'd,  I  am  sure,  to  be 
here ;  well,  go  and  see,  whether  they  are  oir  no; 

X.  C  J,  In  the  mean  time  do  you  call  some 
other  witnesses. 

Oates.   1  call  my  lord  chief  justice  Jenes. 

X.  C.  X  The  cryer  is  gone  to  look  for  the 
judges. 

Oates.  Then  I  call  my  lord  of  Clare. 

X.  C.  X   Here  is  my  lord  of  Clare. 

Earl  of  Clare.  My  lord,  I  can  remember 
nothing,  it  is  so  long  time  ago. 

X.  C.  J.  My  lord  of  Clare  says,  he  can  re- 
member nothing. 

Oates,  1  only  call  my  lord  of  Clare  to  ask 
him  one  question,  which  I  hope  his  lordship 
will  remember. 

L.C.J.  Swear  my  lord  of  Clare.  [Which 
was  done^.    Weil,  what  is  it  you  ask  my  lord  f 

Oates,  My  lord  of  Clare,  the  question..! 
would  ask  your  lordship  is,  wiib'what  credit  I 
was  receive!  in  the  House  of  Lords  upon  my 
discovery ;  and  that  you  will  to  the  best  of ' 
your  memory,  give  my  lord  and  the  jury,  an 
account,  how  the  House  of  Peers  proceeded 
upon  my  evidence  ? 

Earl  of  Clare.  Truly,  my  lord,  I  cannot 
give  any  account,  it  is  of  so  long  standing. 

Oates,  It  is  a  great  while  ago,  my  lord,  and 
therefore  it  is  hani  measure,  that  I  must  be 
brought  to  this  trial  so  long  after. 
'  X.  C.  J.  If  it  be  a  long  time,  we  cannot 
help  it:  we  cannot  force  people  to  proseeul^ 
sooner  than  they  will  do. 

Oates.  1  desure  Mr.  Baron  (Gregory  may  be 
called. 

X.  C,  J.  He  is  not  here,  but  see  and  call  my 
brother  Gregory ;  I  hear  they  are  all  togethor 
in  the  Treasury. 

Oates,  Then  I  call  Mr.  Williams,f  that  was 
Speaker  of  the  House  of  Commons. 

X.  C.  J.  Here  is  Mr.  Williams.  [He  wis 
sworn.] 

Oates.  I  desire,  Mr.  Williams,  because  yon 
were  then  Speaker  of  the  Commons  House  of 
Parliament,  you  would  be  pleased  to  tell  what 
you  remember  concerning  the  credit  I  received 
m  that  parliament,  in  which  ^ou  were  Speaker, 
upon  the  discovery  I  made  of  the  Popish  Plot ; 
and  particularly  as  to  the  consult  of  Jesuits  to 
kill  the  late  king  in  the  month  of  April  1678. 

*  William  Montagu. 

f  See  the  Proceedings  against  him  for  di- 
recdog  the  Publicaticm  of  Dangerfidd's  Nar« 
rative^  a.  o,  16^, 
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Mr.  Wilhami.  My  lord,  mj  memory  is 
never  Tory  good ;  bot  especially  in  a  case  that 
n  at  fluch  a  distance  of  time,  and  which  con- 
sists of  so  many  particulars  as  this,  I  mean 
Mr.  Gates's  discovery.  But  this,  my  lord,  I 
do  remember ;  he  was  examined  at  the  bar  of 
the  House  of  Commons,  and  gave  a  long  ac- 
count :  but  it  is  more  than  any  man  can  do,  to 
leH  ererv  particular  that  is  said  in  that  House« 

L.  C.^J.  Was  he  upon  his  oath,  Mr.  Wil- 
liams, at  the  bar  of  the  House  of  Commons  ? 

Mr.  Williams,  My  lord,  he  wa^  as  other 
men  are,  that  are  examined  in  the  House  of 
Commons. 

L.  C.  J.  We  all  know  it  could  not  be  upon 
oath,  they  have  notpower  to  give  an  oath. 

Mr.  wUliamt,  What  reputation  h^  was  of, 
I  cannot  say  so  well,  as  what  their  proceedings 
did  testify. 

X.  C.  /.  Nor  In  case  they  did  believe  bim 
lieFer  so  much,  is  it  any  thing  to  this  question ; 
Which  is,  whether  he  swore  true  or  ^se  at 
Ireland's  Trial  f 

Mr.  WUliamt,  My  lord,  when  a  person  is 
brought  to  the  bar,  there  to  be  a  witness  in  any 
cause,  every  body  is  siltnt,  and  the  witness  is 
heard  what  he  has  to  say ;  and  so  was  Mr. 
Oates.  When  he  had  done,  he  withdrew ;  but 
what  the  opinion  of  the  House  was  upon  it,  I 
must  submit  to  their  Votes  and  ftcsolutions. 

jL,  C  J.  Which,  you  know,  Mr.  Williams, 
are  no  ^denoe. 

Mr.  Williami,  That  I  must  submit  to  the 
•ourt. 

Osf  ei.  I  desire  my  lord  of  Clare  would  be 
pleased  to  tell»  if  be  remembers,  what  credit 
the  House  of  Lords  gave  me  upon  nty  dis- 
covery. 

£.  oi  Clare.  My  lord,  I  do  not  well  hear 
Mr.  Oath's  question. 

Oo^et.  My  lord,  my  question  is  this.  When 
I  was  brought  to  the  bar  of  the  Lords  House, 
whether  1  did  not  receive  the  thanks  of  the 
Lords  House  for  ray  discovery  ? 

£.  of  Clare.  Truly,  Sir,  at  the  beginning 
of  the  discovery  of  the  Popish  Plot  I  was  not 
in  town,  nor  in  the  Ifouse. 

L.  C.  X  But  now,  Mr.  Oates,  I  hope  ^qu 
wot  satisfied  by  the  answer  that  is  {^iveo  by 
your  own  witness,  that  what  is  done  in  the 
House  of  Commons  is  no  evidence;  and  I 
would  have  you  remember  that  is  the  rea^^on  of 
ife,  because  they  are  no  Court  of  Record,* 
and  because  they  cannot  so  much  as  give 
an  oath. 

Oates.  My  lord^  I  see  my  lord  of  Hunting- 
don is  here  f  and  though  I  did  not  subpcsna 
bis  lordship,  nor  desigrned  to  have  troubled  him, 
yet  being  here,  I  desire  his  lordship  would  give 
an  account  what  credit  I  had  in  the  House  of 
Lords  upon  my  discovery. 


*  See  in  this  Collection  a  Note  to  the  Case 
of  Shirley  and  Fagg,  vol.  6,  p.  llSi.  Mr. 
Hatsell,  vok  3,  c.  4,  states  a  doubt  whether  the 
Commons  Jounuds  ave  public  Records.  See 
a  Note  to  Filzbarris's  Casci  nri.  8,  p.  986. 


C.  J.  Then,  my  lord  of  HuntingdoD,tan 
faoe  to  the  jury ;  and  say  what  yoo  mi 
over  again.    [Which  his  lordship  did  to 


L.  C.  X  Swear  my  lord  of  HmitiogdoiL 
[Which  was  done.] 

Earl  of  Huntingdon.  I  do  believe,  my  lord, 
Mr.  Oates's  discovery  found  a  good  reoeiidon  ii 
the  House  of  Lords ;  but  it  was  grounded  opoi 
the  dpinion,  that  what  he  said  was  true,  and  thit 
he  was  an  honest  man ;  for  so  the  House  tha 
accounted  hira  to  be;  and  upon  this  it  w« 
their  lordships  gave  credit  to  his  testimosy 
And  indeed  had  the  matter  been  true,  it  wai  «f 
hi^h  importance  to  have  it  thoroughly  en* 
min^ :  fint  since  that  time  it  being  appiRot 
there  were  so  many  and  great  contradictiflOi, 
falsities,  and  perjuries  in  his  evidence,  upaa 
which  so  much  innocent  blood  hath  been  sbed; 
I  believe  a  great  many  persons  who  wereeoa* 
cemed  in  the  triab  of  those  unfbronate  ma, 
are  heartily  afflicted  and  sorry  for  their  sbsis 
in  it :  And  I  do  believe  most  of  the  Home  of 
Peers  have  altered  their  opinion,  as  to  tUf 
man's  credit ;  and  look  upon  his  evidencB,tf  I 
do,  to  be  very  false. 

X.  C.  X  Do  you  hear  him,  Mr.  Oates? 

Oates.  No,  my  lord,  I  do  not  very  wdl. 

X.  C.  X  Then,  my  lord  of  HuntinedoD,tan 
yourf 
to  us  4 
the  same  edect.] 

Oates.  Very  well,  my  lord. 

Just  Withtns.  There's  your  credit  with  dit 
House  of  Lords,  Mr.  Oates. 

Oates.  My  lord,  I  called  you  in  to  aasacr 
my  question,  as  to  somewhat  that  is  past,  ud 
not  to  give  your  judgment  how  you  are  iadinal 
to  believe  now. 

X.  C.  X  Nay,  but  with  your  favour,  it  mi 
to  dedare  what  opinion  the  House  of  Lords  Ind 
of  you ; .  and  he  says  very  well,  and  that  this  n 
in  truth  tlie  same  answer  that  must  be  giva 
for  the  judges  and  the  juries  that  tried  thepeo* 
pie  upon  your  evidence.  Says  my  lora  of 
Huntingdon,  at  first  truly  I  did  Ijefieve  Bir. 
Oates  (Ud  swear  true,  and  he  had  credit  wilk 
me,  and  so  he  had  with  others ;  but  now  npoe 
further  exankination  into  things,  and  in  prooev 
of  time  discoveries  have  been  made  of  the  tnA 
and  that  what  lie  swore  is  false ;  so  that  dov  I 
believe  in  my  conscience  be  is  actually  for* 
sworn,  and  has  drawn  innocent  blood  upon  dit 
nation ;  and  nobody  will  believe  a  word  bt 
says. 

Oates.  Well,  my  lord,  1  have  done  widiiny 
lord  of  Huntingdon^ 

Just.  Withins.  And  he  has  done  with  J9% 
as  I  perceive. 

X  C.  J.  Yes,  truly,  methinks  ye  shake 
hands,  and  part  very  fairly. 

Just.  Hollifway.  There's  my  lord  dscf 
baron ;  what  say  yon  to  him,  Mr.  Oates  t 

X.  Q.  X  Is  my  lord  chief  hiiron  sworn? 

Cryer.  Yes,  my  lord,  he  is. 

X.'C.  X  Then  what  do  you  ask  him  ? 

Oates.  My  lord,  I  called  your  lorddiip,  I«* 
cause  your  lordship  sat  as  a  comroinooer  of 
Oyer  and  Terminer  in  the  Old-Bailej^,  at  Ire- 
land, Whitebread.  and  Langhom's  trtak;  apd 
that  whioh  I  call  your  locdmp  fiv^ia  to  g^** 
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aa  acoooot  to  my  lord  and  the  mry,  of  the  sa- 
tisfactioD  your  lordship  receired  concerniDg  the 
fuloeas  and  fairness  of  the  evidence  then  deU- 
Tered  by  me  in  those  trials. 

£.  Ci  Baron.  My  lord,  I  camot  charge  my 
raemorv  with  it. 

X.  u.  J.  He  savs  he  cannot  remember. 

X.  C.  Baron,  No,  not  in  particular;  but  in 
general  1  remember  there  weren  gieat  many 
persons  that  gave  evidenre  in  those  trials  on 
the  one  side  and  the  other :  There  were  a  great 
many  persons  that  came  ^om  St.  Omers,  that 
snire  evidenee  there  of  Mr.  Gates  being  at  St. 
Omers,  when  he  said  he  was  in  town. 

Oates,  And  what  qr^t  were  ihey  of,  at  that 
time,  praY,  my  lord  ? 

X.  C.  naron,  I  think  they  were  persons  of 
Tery  good  credit ;  they  were  gentlemen  of 
good  mmilies,  many  of  them. 

Oates,  Did  the  jury  belicTC  them  at  that 
time? 

X.  C.  Baron,  I  cannot  tell  what  the  jury  did. 

X.  C.  J.  Nor  is  it  any  matter  at  all  what  they 
did ;  But  I  ask  you,  my  lord,  but  one  question: 
Hare  Vou  heard  this  evidence  that  has  been 
.given  here  to  day  ? 

X.  C  Baron,  No,  my  lord,  I  have  not. 

X.  C.  J.  If  yon  had,  1  would  then  have  ask- 
ed you,  whether  you  believe  him  now  or  not  ? 

X.  C.  Baron,  Truly,  my  lord,  I  never  had 
any  great  faith  in  him,  I  do  assure  you,  as  to 
myself. 

Just.  Wukins,  You  hear  what  he  says,  Mr. 
Oates;  you  bad  never  any  great  credit  with 


tiiro 


Oate*.  My  lord,l  am  not  at  all  concerned  at 
this ;  I  value  myself  more  upon  my  own  inno- 
cency  and  integrity,  than  any  man's  good  or 
liad  opinion  whatsoever. 

X.  C,  J,  Ay,  your  innocency  is  very  great? 

Oaies,  Then,  my  lord,  I  will  conclude  my 
evidence. 

Att,  Gen,  My  lord,  before  Mr.  Gates  goes 
Co  sum  up  his  evidence,  we  have  some  other 
evidence  to  give. 

X.  C.  X  What  say  you,  Mr.  Gat*s?  Will 
yoo  call  any  other  witnesses  to  this  point  ? 

Oates,  My  lord,  if  they  bring  any  other  evi- 
dence, I  hope  I  may  have  my  tuiii  to  an- 
swer it. 

L.  C  J.  Ay,  truly,  if  they  bring  any  new 
evidence  that  you  have  not  applied  to  already, 
God  forbid  that  you  should  not  be  heard ;  but 
if  it  only  ^vesan  answer  to  the  evidence  that 
lias  been  given,  then  you  must  not  tvtort.  on 
them ;  for  they  are  to  have  the  last  word :  but 
it  is  not  fit  withal,  that  you  should  be  denied 
any  thing  that  is  necessary  or  really  of  advan- 
tage to  you.    • 

^  Oates,  If  they  ofier  any  new  evidence  to  my 
disreputation,  the  question  is,  whether  I  may 
have  a  time  allotted  me  to  make  my  deieu(» 
against  that  evidence  ? 

X.  C.  J.  Ay,  ay,  in  God's  name,  by  all 
means.  ^ 

Att,  Gen.  This  is  the  usual  method  of  pro- 
ceedings ;  but  I  would  knew  if  Mr.  Gates  has 

▼OL.  %t 


any  more  witnesses  to  examine  to  this  point) 
that  be  has  examined  to  already  ? 

Oates,  My  lord,  I  think  |  have  no  further 
evidence  at  present,  till  I  hear  what  they  fur^^ 
thersay. 

Att.  Gen.  Then  may  it  please  your  lerdsfaipi ' 
and  you  gentlemen  of  the  jury 

Oatet,  I  hope  when  your  lordship  sums  uj^ 
the  evidence,  you'll  remember  what,  has  been 
said  by  the  witnesses. 

X.  C.  J,  You  may  assure  yourself,  1  .will 
remember  whatsoever  has  been  said  on  the 
one  side  and  t'other,  as  near  as  I  can :  the  gen- 
tlemen of  the  jury  are  men  of  understen&ig« 
and  I  see  they  take  notes,  and  I'U  give  them  all 
the  assistance  I  can. 

Gates.  Truly,  my  lord,  I  have  some  moie 
witnesses  to  the  same  purpose,  if  your  lordship 
please  to  spare  time  to  hear  them. 

X.  C.  J.  Ay,  ay,  we  sit  here  to  hear  the  wit- 
nesses, call  whom  you  will. 

Gates,  Is  my  lord  Lovelace  here  P 

X.  ,C.  J.  I  cannot  tell,  1  do  not  see  him  here; 
but  you  did  call  my  brother  Gregory,  there  he 
is,  what  say  you  to  him  ? 

Gates,  Mr.  Baron  Grejpory  was  Speaker  of 
the  House  of  Commons  m  one  of  toe  West- 
minster parliaments. 

X.  C.  X   Swear  my  brother  Gregory. 

[Which  was  done.] 

Gates,  I  desire  your  honour  would  be  pleas* ' 
ed  to  ^ve  this  court  and  the  jury  an  account, 
you  bemff  Speaker  of  the  House  of  Commons,'' 
what  credit  I  receiv^  there  in  that  House  tipon 
my  discovery  of  the  popish  plotf 

Bar.  Gregory.  My  lord,  that  is  a  pretty  ge* 
neral  question,  it  is  not  possible  for  me  to  re- 
member the  proceedings  in  the  House  of  Com*' 
moos  so  long  ago. 

X.  C.  J,  But,  brother,  I  tell  you  what  he 
means  by  it :  he  would  have  you  to  answer 
this  question,  whether  he  was  of  good  credit  in 
the  House  of  Commons,  or  not  ? 

Bar.  Gregory,  I  know  not  what  answer  to 
make  about  the  credit  he'there  had ;  any  mem- 
ber of  the  House  of  Commons  may  give  aa 
good  and  better  an  aixx>unt  in  that  matter  than 
I ;  and  truly  I  do  not  remember  that  Mr.  Gates 
was  before  the  bar  of  the  House  when  I  was 
Speaker ;  I  believe  it  was  belbre  I  was  Speaker, 
that  he  was  ^mined  at  the  Commons  bar. 

X.  C.  X  .Well,  he  can  remember  nothing 
of  it. 

Gates,  Is  my  lord  Lovelace  there? 

Cryer,  He  nas  been  called,  but  he  is  aOt 
here. 

Gates.  Call  my  lord  of  Stamford. 

Cryer.  He  is  not  here. 

Gates.  Call  sir  Francis  Winnington* 

Cryer,  He  is  not  here. 

Gates,  Call  Silas  Titos,  esq. 

Cryer,  He  is  not  here. 

Gates.  Cab  sir  George  Treby* 

Cryer,  •  He  is  not  here. 

Gates.  Call  sir  Francis  PMteton*.  these 
have  been  all  subpcsnf 'd. 

Cryer.  He  is  not  here. 
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Oatet.  Is  my  lord  bishop  of  London  ?  * 

X.  C.  J.  Here  w  my  lord  bishop  of  London, 
pray  8 wear  my  lord  bishop  of  London. 

[Which  was  done.] 

Outfs.  I  beg'  your  lonuihip,  tf  you  can, 
would  g^tve  an  account  of  your  remembrance 
in«tbis  matter :  your  lordship  was  often  in  com- 
mittees of  the  House  of  Peers  about  this  busi- 
ness, and  from  first  to  last  y<m  were  in  the  com* 
mittee  for  further  examination  of  the  popish 
plot ;  and  you  were  not  only  of  the  committee, 
DQt  you  also  sat  as  a  baron  in  the  House.  I 
humbly  b^  your  lordship  would  please  to  tell, 
as  far  as  yeu  can  charge  your  memory,  what 
reputation  f-  had  in  the  House  of  Lords,  where 
I*  was-  upon  my  oath ;  and  in  particular,  whe- 
ther your  lordship  remembevs  that  I  received 
the  thanks  of  the  Houfte  for  the  service  I  had 
done  for  thu  king  and  kingdom  in  the  disco- 
very. ' 

Just.  HoUoway.  It  is  a  long  question,  my 
lord. 

£.  B.  of  London,  It  is  so,  my  lord  ;  but  my 
answer  will  be  very  short :  for  it  is  a  very  little 
I  can  remember  after  so  ^reat  a  distance  of 
time,  and  the  transactions  have  been  public; 
'  nor  can  I  acquaint  the  court  with  any  thing, 
but  what  is  known  already ;  and  that  is  this,  I 
remember  that  the  plot  was  discovered  by  him, 
and  his  discovery  was  received  as  evidence  at 
!tbebar  of  the  House  of  Lqrds,  and  believed, 
and  the  than k» of  the  House  were  given  him  at 
that  time  for  it. 

K  C.  J.   There's  sir  CSeorge  Treby ;  what 
do  you  ask  him  ?  But  first  let  him  be  sworn. 
[Which  was  dbne.] 

Oat€»,  Pray  be  pleaded  to  ask  sir  George 
Treby,  who  was  chairman  of  the  committee  of 
secrecy,  and  was  manager  in  the  trial  of  the 
lord  viscount  Stafford,  that  he  will  be  pleased 
to  tell  what  credit  I  had  in  both  houses  upon 
that  trial. 

L.  C.  J.  I  told  YOU  before,  you  must  urge 
nothing  of  that  trial,  unless  you  have  there* 
^rd  here. 

Oir^ei.  Then,  my  lord,  I  desire  sir  George 
may  give  an  account  what  he  knows  of  the 
correspondencies  between  Mr.  Coleman  and 
the  See  of  Rome. 

X.  C.  J.  No,  that  will  not  be  any  evidence 
at  all  in  this  case ;  for  that  is  not  at  all  here  in 
question. 

Oatest.  Then,  my  lord,  I  desire  sir  George 
Treby  may  speak,  what  he  knows  of  my  cremt 
in  the  House  of  Commons. 

X.  C.  J.  Ay,  what  says  be  to  that? 

Sir  G.  Trely,  My  lord,  I  can  answer  for 
nothing  but  ipy  own  judgment;  1  cannot  tell 
what  credit  he  had  with  any  particular  mem- 
ber of  the  House  of  Coibmons ;  I  do  remember, 
indeed,  be  was  there  several  times  at  the  bar, 
but  not  upon  oath,  but  as  others  usually  are 
there:  and  concerning  the  discovery,  there  was 
a  vote  all  the  kingdom  knows  of,  that  they  were 


*  Dr.  Henry  Compton,  see  in  this  Collec- 
tiott  the  Proceedings  against  him,  a.  d.  1686. 


satisfied  there' was  a  plot,  but  wbelher  thit 
vote  was  groonded  altogether  upon  bis  eri* 
denoe,  or  how  fiu:  upon  bis  evidence  I  cannot 
tell,  nor  what  any  man  thought  of  it  beada' 
myself. 

Oate9,  I  desire  Mr.  Sen;  Pemberton  might 
be  called  again. — Cryer.  He  is  not  here. 

Oates,  Then  pray  call  sir  William  Ddbes. 

Cryer.  He  is  not  here  neither. 

Oates,  Then  I  call  sir  Edward  Atkins. 

Cryer,  He  is  not  here- 

Oates.  Call  Mr.  Richard  White. 

Cryer.  He  is  not  here. 

Oata.  My  lord,  these  were  all  subpoemfd; 
but  they  will  not  come ;  they  are  frigfated 
away. 

L.  C.  J.  We  know  nothing  of  that,  diey 
may  come  if  they  will. 

Votes.  Can  Mr.  Thomas  Cox. 

Cryer.  He  is  not  here ;  but  here  is  Mr. 
White. 

Gates.  I  pray  he  may  be  sworn.  [Which 
was  done.}  I  deshredtoknowof  him,  whdher 
he  were  not  a  jury- man  upon  the  tsialsef  Ire* 
land  and  Whitebread  f 

White.  No,  I  was  not. 

Gates.  Then  I  am  mistaken ;  I  beg  your 
pardon  for  this  trouble. 

L.  C.J.  Well,  there  is  my  brother  Doftea 
come  now.  What  mv  you  to  him  ?  Swcirmy 
brother  Dolben.    [Which  was  done.} 

Gates.  May  it  please  you,  sir  WiUiam  Del- 
ben,  ydb  sat  as  a  ludge  upon  the  Trials  of  Mr. 
Ireland,  Mr.  Whitebread,  and  Mr.  Langbon; 
and  I  call  you,  aur  William  Dolben,  to  fivt  u 
account  to  my  lord  and  the  jury,  what  credit 
my  evidence  had  at  those  trials,  and  how  tlie 
jury  was  satisfied  with  it. 

L.  C.  J.  There  is  the  verditt,  man,  tbit 
fuids  the  persons  you  speak  of,  guilty. 

Gates.  Ifthat  be  evidence  enough,  lan*- 
tisfied,  my  lord. 

L.  C.  J.  Is  not  that  better  than  bisopiaiiw 
to  shew  how  the  jury  was  satisfied?  A/»  ^' 
tainly ;  better  than  the  opinion  of  all  the  twel« 
judges  for  that  point;  they  would  not  have  cos- 
victed  them  except  they  had  been  satmW 
with  the  evidence.  , 

Sir  W.  Dolben.  Have  yon  done  with  me,  »r 

Gates.  I  have.  Sir. 

L.  C.  J.  Have  yon  called  all  your  witoeaOi 
or  will  you  call  any  ihore. 

Gates.  No,  my  lord,  I  wfllcall  no  more « 
present. 

Att.  Gen.  Then,  my  loid,  we  wStpf^ 
with  another  pert  of  our  evidence.  Gentlemflif 
you  see  Dr.  Gates,  to  support  his  credit,  nss 
given  two  sorts  of  evidence ;  the  one  is,  wme 
records  of  trials  at  the  Gld-Bailey,  wberan  pa 
had  the  good  hap  to  be  believed ;  the  other  tf, 
scleral  noble  persons,  and  other  8»®'****'??!J[ 
to  the  credit  he  has  had  given  to  bis  evid«w» 
before.  What  they  have  said  I  shall  n<«?^ 
die  with  at  all  at  this  time,  bat  leave  ^beojeff^ 
vations  that  are  to  be  made  thereupon,  tiU  we 
come  to  sum  up  tlie  evidence  for  ^  "Jj! 
But  as  to  the  first  part  of  his  evidence,  tb«tfi 
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as  t»  ihe  records  produced,  abd  the  verdicts 
tiiereiD  preuy  and  the  opinions  of  thejudg^es,  we 
have  this  to  say  in  noint  of  evidence  as  an  an- 
Siwer.  First,  we  shall  produce  to  you  several 
reoordsy  wherein  be  has  not  been  believed ;  as 
that  of  sir  George  Wakemao,  and  my  lord 
Castlemain :  and  not  only  so,  but  we  shall  ac- 
tnally  prove  that  he  was  peijured  in  them ; 
that  what  he  swore  against  them  was  utterly 
fidsC}  and  you  will  hear  this  was  not  the  first 
time  that  he  had  sworn  false ;  for  in  an  aacusa* 
lk>n  that  he  gave  at  a  trial  at  Hastings,  we  shall 
prove  he  swore  buggery  upon  a  person,  which 
was  proved  false. 

Oatu.  Can  you  produce  any  such  record, 
Mr.  Anon^?'^AU,  Gen.  Yes,  we  shall. 

JL  C.  J«  Do  not  interrupt  the  king's  coun- 
sel; let  them  go  on;  you  snail  be  heanl  quietly 
in  Toor  time. 

Mr.  Hansa,  Nay,  Mr.  Gates  need  not  be  so 
hasty  as  to  ask  for  the  records,  by  degrees  we 
aball  produce  reoords  enough  against  him. 

Att,  Gen.  We  shall  prove  also  by  the  Jour- 
luds  of  the  Lords  House,  that  he  did  forswear 
bimself ;  for  after  he  had  there  made  a  long 
narrative  of  the  plot,  being  asked,  whether  he 
had  any  more  to  accuse  than  those  persons 
that  he  had  named,  and  this  upon  his  oath ; 
%e  did  there  swear  that  he  had  no  more  persons 
i(o  accuse. 

Oatdr.  That  were  members  of  that  House, 
it  was. 

.  JLC.  J»  Sir,  you  must  be  quiet  till  they  have 
•done. 

AU.  Gen,  But  soon  after  he  bethought 
liimself,  and  accuses  the  queen  and  his  royal 
highness  the  duke,  our  now  present  sovereign, 
orbeing  in  the  plot. 

Gates.  What  plot  did  I  accuse  them  of? 

L.  C.  J,  Nay,  you  must  sit  down  and  be 
qaiet ;  bow  now,  will  you  not  let  the  king's 
^XHinsel  speak  ?  You  were  heard  quietly,  and 
so  shall  th^  be  too. 

GaUs.  Well,  my  k>rd,  I  will  be  quiet. 

AU.  Gen.  These  things,  my  lord,  will  shew 
what  credit  he  was  of  at  Uiat  time.  Another 
thing  we  say  to  these  records,  is  this;  there 
were  two  other  witnesses,  Mr.  Clay,  and  Mr. 
Smith,  besides  those  that  were  now  produced, 
which  were  the  home- witnesses,  that  did  po- 
^tively  swear,  that  in  April  and  May  1678, 
Oates  was  here  in  town ;  he  did  then  indeed 
make  use  of -those  Qther  canting  witnesses,  for  I 
cannot  call  them  any  otherwise,  that  beat  so 
about  the  bush,  and  speak  of  uncertainties,  and 
contradict  one  another;  but  those  that  I  name 
Clay  and  Smith,  were  home-witnesses ;  and 
there  lay  the  credit  of  his  beiiijgin  town,  when 
the  witnesses,  which  came  from  St.  Omers, 
•ay  he  was  bevond  sea. 

Gatei.  My  lord,  I  beg  I  may  ask  one  thing; 
whether  my  lord  bishop  of  London  be  there 
•tiU. 

X.  C.  J.  No,  my  lord  of  London  is  ceae. 

Gates,  I  am  sorry  fix  it,  because  he  could 
liave  given  an  acoount  of  this  Smith,  for  he 
iDDOWt  him.    . 


L.  C.  J.  I  cannot  help  it,  you  shoold  hav« 
desired  him  to  stay  while  he  was  here ;  go  on, 
Mr.  Attorney. 

Ait.  Gen,  I  will,  my  lord;  and  this  which' 
I  am  ^ing  to  say,  as  an  answer  to  his  evidence^ 
will  give  a  full  answtir  to  that  other  objection 
which  he  made;  which  was,' what  was  the 
reasun,  when  he  had  siven  such  an  evidence 
so  long  agOj  it  should  be  delayed  so  Jong  ere  it 
was  prosecuted.  ]  'II  give  your  lordship  a  rea- 
son, and  a  satisfactory  one  r  Till  those  dis- 
coveries were  made  that  have  lately  been  made, 
the  evidence  these  witnesses  gave,  carried  a 
probability  of  truth  in  it ;  and  sir  Richard  Barker 
himself  added  his  testimoiiy  to  it,  though  he 
does  ntot  think  fit  now  to  come  and  confirm  it : 
I  say  hitherto  it  had  serae  semblance  of  truth, 
and  so  did  balance  the  other  testimony  of  them 
that  came  from  St.  Omers.  But  when  we  had 
discovered  that  it  could  be  testified  by  twenty 
persons,  that  had  not  been  at  any  of  the  former 
trials,  that  he  was  certainly  all  that  time  at  St. 
Omers ;  and  when  we  had  discovered  the  tam- 
pering and  practices  of  Mr.  Oates;  in  suborning 
the^  witnesses  to  swear  as  corruptly  as  fa« 
swore  at  first,  which  we  shall  shew  you  pal- 
pably to  be  true  that  he  did  so ;  that  ^ve  us 
encouragement  to  go  on  to  mak^  enquiry  into 
the  matter :  but  this  was  not  discovered  till 
half  a.year  ago,  or  thereabouts.  Now  as  to 
one  of  those  witnesses,  that  is,  Mr.  Clay,  the 
case  stands  thus  ^  indeed  I  expected  he  would 
have  brought  the  same  witnesses  he  did  then, 
for  I  presume  they  are  all  about  town,  but  he 
has  not  thought  fit  to  do  that :  this  Clay  was 
then  a  priest,  and  a  prisoner  in  the|G-i;e  Housa 
for  that  very  reason,  as  being  accused  for  beinjg 
a  Romish  priest.  While  he  was  there  a  pri- 
soner, Mr.  Oates  comes  and  threatens  him,  and 
solicits  him  to  swear  that  he  was  here  in  town 
in  May  1678,  that  he  might  be  provided 
with  proof  against  what  the  boys  of  St. 
Omers  (as  he  called  them)  would  come  to 
testify ;  and  threatened  him,  if  he  did  not,  he 
would  hang  him,  for  he  could  swear  him  to.  be 
a  priest;  and  ^is  was  about  three  or  four 
days  before  the  trial  of  the  five  Jesuits:  at 
length  they  came  to  a  bargain  and  agreement, 
as  you  will  hear,  that  he  should  pome  and 
swear  this ;  when  Mr.  Oates  cannot  pretend 
that  the  evidence  of  Chiy  was  known  at  all  by 
any-of  the  committees  that  were  concerned  in 
the  management  of  his  discovery;  or  that  he 
was  so  much  as  thought  of  for  a  wimess.  But 
we  shall  prove  how  it  came  to  pass  ;  and  I  be* 
lieve,  if  Mr.  Oates  would  call  hint  now,  (as  I  do 
not  question  he  knows  where  to  have  him)  Clay 
would  not  be  so  hardy  now  as  to  affirm  hia 
former  testinaony.  Then  as  for  Mr.  Smith,  his 
case  stands  thus:  Mr.  Oates  had  sworn  him 
into  the  plot,  as  you  will  find  in  hia  narrative 
that  he  gave  in  upon  oath,  which  is  upon  re- 
cord, and  entered  in  the  jounTal  of  the  Lords' 
House.  He  was  a  schoolmaster  in  Islington, 
and  Oates  swears  high-treason  against  him, 
and  thereupon  warrants  went  out  to  take  this 
Smithy  and  Mr.  Oates  was  very  violent  in  ttia 
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purauit  of  bim  but  iwo  or  three  dajs  before  the 
trial :  and  tbeo,  when  all  these  witnettes  from 
St.  Oroera  were  come,  aa  he  knew  ▼erV  well, 
he  was  in  some  doubt  bis  design  would  bare 
failed;  and  then  does  be  prevail  with  Smith  to 
beoome  a  witness  for  him .  And  it  is  evident  be 
did  tamper  with  him,  for  that  which  was  done 
by  him  at  tliat  time :  for  now  he  gives  him 
under  his  hand  (to  shew  the  impudence  as  well 
aa  villainy  of  the  man,  as  it  has  been  evident 
enough  in  all  his  carriage)  a  paper  that  should 
give  him  authority  to  go  free  from  all  process 
^aod  arrests  upon  any  warrants;  and  this  pro- 
'tection  under  Mr.  Cietes's  hand,  is  diretted  to 
9l\  the  king's  officers,  thereby  commanding 
them  to  take  notice  that  this  Mr.  Smith,  whom 
before  he  had  accused  of  being  in  the  plot,  was 
an  honest  man,  and  employed  in  great  service 
for  the  king  at  that  time.  This  (laper,  when 
produced,  will  shew  the  time  when  it  was  made ; 
and  then  it  will  appear,  that  two  days  after  Smith 
comes  and  swears,  that  he  dined  with  him  the 
first  Monday  in  May  1678.  This  was  what 
Smith  swore  then ;  and  upon  my  mentioning  of 
this  practice,  if  he  have  any  shame  in  him,  it 
must  {lut  him  in  some  confusion ;  for  we  are 
prepared  to  prove  by  i^ideniable  teatimoifv, 
that  Mr.  Gates  did  not  dine  with  this  Mr. 
Smith  that  dar ;  we  shall  prove  it  by  the  whole 
family:  bat  the  first  time  ever  Mr.  Oates  came 
there,  was  in  July  after,  when  he  came  into 
England  from  St.  Omers,  which  these  witnesses 
eay,  was  the  latter  end  of  June.  Then  it  was 
that  he  was  with  Mr.  Smith,  and  came  to  his 
house,  and  not  before.  And  we  shall  prove  by 
several  witnesses,  that  upon  the  question  being 
asked  of  JM[r.  Smith,  how  be  came  to  testify 
aachathiqg;  his  answer  was,  I  must  have 
<lied  for  it,  if  I  had  not  done  it ;  it  was  only  a 
nustake  in  point  of  tim^ :  but  be  threatened 
me,  and  so  did  some  others,  too,  that  he  would 
have  me  hanged  for  being  in  the  plot,  if  f  did 
not  comply  with  him,  and  swear  this  for  him. 
My  lord,  I  shall  offer  this  evidence  that  I  have 
opened,  and  then  I  hope  we  shall  satisfy  the 
jury,  and  all  that  hear  his  trial,  that  he  is  one 
/  of  the  most  notorious  villains  that  lives  iipon 
the  earth;  to  be  sure  that  ever  was  known  in 
this  kingdom. 

Soi.  Uen,  First,  my  lord,  we  will  produce 
our  records:  where  is  the  record  of  sir  George 
Wakeman  ? 

Mr.  Swift.  This  is  the  record  of  sir  George 
Wakeman^  and  this  is  a  true  copy ;  I  exa- 
mined it. 

Sol,  Gen,  Pray,  sir  Samuel  Astry,  read  a 
ivord  or  two  of  it. 

CI.  of  Cr,  Here  is  an  indictment  against 
fiir  George  Wakeman  for  high-treason;  he 
pleaded  not  guilty ;  and  here  is  an  acquit^l  by 
the  iury.     ^ 

Alt.  G«9.  He  being  aajnitted,  I  desire  be 
mi^  be  sworn.    [Which  was  done.] 

Sol,  Gen.  Fny,  sir  George  Wakeman,  was 
Mr.  Gates  sworn  against  you  at  the  trial  ? 
..Sir  G.  Wakman,  Yes^^Mr.  Solicitor,  be 
was. 


Sol.  Gen,  Do  you  remember  what  b^  swore 
againstyou  at  that  trial  ? 

Sir  G.  Wakeman.  Yea,  I  do,  Sir. 

Sol.  Gen.  Was  that  true  that  he  swore,  \j 
the  oath  you  have  taken  ?  * 

Oatfs,  Is  that  a  fiur  question?  I  desire thp 
opmion  of  the  court 

L.C.J.  Ay!  WhynotP 

Oatee.  He  was  legally  aocnted ;  he  eamwt 
swear  himself  off. 

X.  C.  J.  But  be  is  legally  acquitted  too ;  we 
have  a  record  for  that  here. 

Oaies.  Ay,  my  kml,  he  was  acquitted;  it  if 
well  known  how. 

Sol.  Gen.  Gome,  Sir,  was  that  be  tirore 
against  you  at  your  trial  true  ? 

L.  C.  J.  What  do  you  say,  Sir  ? 

Sir  G.  Wakeman.  It  was  false  upon  mj 
oath,  my  lord. 

'    Sol.  Gen.  What  particulars  did  he  swear 
against  von  ? 

Mr.  Potlexfen.  Ay,  pmy  tell  the  paiticahis 
as  near  as  you  can,  what  he  swore  againit 
you. 

Sir  G.  Wakeman.  My  lord,  if  your  hwdihip 
please,  I  will  give  a  little  account  what  m 
swore  against  me  before  the  king  and  coondl. 

Sol.  Gen.  That  will  not  do,  sir  George 
Wakeman  ;  we  do  not  ask  you  that. 

L.  C.  J.  No,  it  must  be  only  the  evidcooe 
that  was  given  upon  this  acquittal,  which  is  die 
record  here  produced  before  us ;  what  did  he 
swear  against  you  then  ? 

SirG.  Wakeman.  He  swore  at  that  trial,  as 
near  as  I  can  remember,  that  1  undertook  fiir  a 
certain  sum  Of  money,  15,000/.  as  I  think  it 
was,  to  poison  the  king,  and  I  was  to  do  it  bj 
the  means  of  the  queen.  I  was  to  provide  due 
poison  for  her,  and  she  was  to  give  it  to  dis 
kin^.  This  he  swore  at  my  trial,  which  God 
foriind  it  shoukl  be  true:  nothing  can  be  more 
false. 

L.  C.J.  I  ask  yon  by  the  oath  yon  hare 
taken,  you  are  now  acquitted,  and  so  ia  do 
danger ;  and  being  upon  your  oath,  ooght  to 
speak  the  truth,  without  malice  or  ill-will  to 
him  that  did  accuse  you ;  was  that  be  swore 
trueorfidse? 

Sir  G.  Wakeman.  False,fal8e,  upon  mvoath ; 
I  speak  it  without  any  malice  against  toe  mao 
in  the  worid. 

Att.  Gen.  Then  swear  my  tord  Casdenaio. 
[Which  was  done.] 

Sir  G.  Wakeman.  My  lord,  I  wiU  be  hoood 
to  make  it  appear,  that  aU  he  swore  against  mo 
was  false. 

Att.  Gtn.  And  so  was  it  he  swore  againd 
my  lord  Castlemain,  and  others  that  were  ac- 
quitted, at  the  same  time  with  sir  Geoigo 
Wakeman. 

SoL  Gen.  Tirst,  ivad  the  record  of  vaj  M 
Castlemain's  acquittal. 

CI.  of  Cr.  Here  is  the  yery  record  itself.;  li. 
was  in  this  court  my  lord  Castlemain  wasM* 
dieted  of  high-treason,  and  tried  and  acqoitt0L 

Att.  Gen.  My  k>rd  Castl«nain,  pray  what 
did  Oates  swear  agaioft  you  at  your  tnal  • 
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And  pi^y  tell  the  court;  frbether  that  ^as  true 
or  false. 

Earl  ef  CMtlemain.  My  lord,  as  Dear  as  I 
remember,  Mr.  Oates  did  swear  at  my  trial, 
that  he  met  me  ia  Lincoln's-Ino-Fields,  and 
that  he  went  with  me  somewhere  to  Mr.  Fen* 
wick^s  chamber  in  Duke-Street  in  Covent- 
Garden,  i^ere  he  said  I  did  talk  a  great  deal 
of  treason,  and  a  great  discourse  of  that  kind 
he  said  tbae  was,  and  he  swore  that  I  was  in 
several  cabals  in  relation  to  the  kin^f's  death. 
I  was  afterwards  acquitted  by  the  jury  that 
tried  mc;,  as  appears  by  the  record  ;  and  here 
I  do  declare,  as  .in  the  presence  of  God,  and 
with  all  the  imprecations  of  di?ine  vengeance 
to  fell  upon  me,  if  I  speak  any  thing  but  tbo^ 
truth,  tliat  not  only  that  which  he  swore  was 
lake,  but  that  I  never  had  any  thoughts  in  my 
heart,  much  less  did  ever  d^lare  in  my  words, 
of  any  iniury  or  hurt  against  the  late  king. 
And  besi(te8,  that  I  never  saw  tbe  fiuse  of  Oates 
in  ioQy  life,  till  after  I  was  put  in  prison  upon 
his  accusation  of  me. 

Oata.  My  lord,  I  desire  to  know  what  reli- 
gion that  noble  lord  is  of? 
'  Eati  of  Castlemain,  I  am  a  Roman  Cattiolio, 
'  my  lord. 

X.  CJJ,  Yfe  att  know  whatfehgion  my  kird 
is  of,  you  need  not  ask  that  question. 

Dates,  That  is  not  the  point,  my  bi'd,  I  most 
have  it  declared  in  evidence. 

L.  C.  X  I  wonder  to  sed  any  man  that 
has  the  face  of  a  man,  carry  it  at  this .  rate, 
when  he  hears  such  an  evidence  brought  in 
against  him. 

Oates,  I  wonder  that  Mr.  Attorney  will 
offer  to  bring  this  evidence,  men  that  must 
have  malice  against  me 

X.  C,  J.  Hold  your  tongue  ;  you  are  a 
shame  to  mankind. 

Gates,  No,  my  lord,  I  am  ndtbera  shame  to 
myself  or  mankind :  what  I  have  sworn  iatme, 
and  I  will  stand' by  it  to  my  last  breath,  and 
teal  it,  if  occasion  be,  wit'h  my  blood. 

L,  C'  /,  It  were  pity  but  that  it  were  to  be 
done  by  thy  blood. 

Oates,  Ah !  Ah !  my  lord,  I  know  why 
all  this  is,  and  so  may  the  werld  very  easily  too. 

X.  C.  /.  Such  impudence  and  impiety  was 
never  known  in  any  christian  nation. 

Oates.  But  this  will  not  do  the  woi^  to 
make  the  Plot  to  be  disbelieved ;  things  are  not 
to  be  done  by^reat  noises;  I  will  stand  by 
the  truth. 

L.  C.  J.  Can  yop  think  to  out-fteesuch  evi- 
dence as  this  with  your  impudence? 

Oates,  But  I  hope  you  will  give  me  leave  to 
*  make  my  defence. 

J^  C.  J.  Then  carry  yoarself  as  'becomes 
you  m  the  court. 

Oates,  My  lord,  I  will  do  so. 

L,  C,  J,  If  you  do  not,  we  know  how  to 
make  you  do  it,  you  shidl  not  think  to  domi- 
neer, here. 

Oates.  My  lord,  I  hope  I  do  behaye  myself 
•s  I  ought. 

X*  C  J.  No,  yon  do  not 


tins 

Oates.  Ill  lanffuage  may  piovotta  any  man'« 
passion,  my  lord. 

X.  C.  J,  Keep  yourself  within  bounds,  4md 
you  shall  be  heara  ;  but  we  will  suffer  none  of 
your  extravagancies. 

Oates,  My  lord,  if  I  had  been  aware  of  thic^ 
I  could  have  produced  evidence  that  would 
have  supported  my  testimony  in  these  oiatters« 

X.  C.  J.  Go  on  with  your  proofs,  wr.  At- 
torney. 

Att,  Gen.  We  will  do  so^  my  lord. 

£.  of  Castlemaiti,  Have  you  doiae  with  i&e. 
Sirf 

X.  C.  J.  Have  you  any  other  q|ieati<MMk  to 
ask  my  lord  Castlemaid  ? 

At  I,  Gen,  No  my  lord. 

X.  C.  J.  Then  your  Uwdship  may  sit  dosrn 
again  where  you  were. 

Att.  Gen,  "Now^  my  lord,  we  shall  shew  the 
Lords  Journal  who'e  it  is  recorded  that  he  sworoi^ 
he  could.accuse  nobody  else  but  those  diat  he  i 
named,  and  then  we  shall  give  an  account, 
that  soon,  afier,  he  accused  our  present  sove« 
reign  and  the  queen  dowager.  * 

Sol,  Gen.  Where  is  the  clerk  of  the  parlia- 
ment f—Mr.Swi/t.  Heie  he  is ;  Mr.  Walker  ? 

Att,  Gen,  Swear  him.    [Which  was  done.] 

Sol,  Gen,  Mr.  Walker,  is  that  the  Jounai 
of  the  House  of  Lords  ? 

Mr.  Walker.  Yes,  my  lord,  it  is.      • 

Sol,  Gen.  Deliver  it  in  to  the  clerk,  and  lot 
him  read  it. 

X.  C.  J.  'Then  you  must  direct  to  tbe  time, 
or  else  it  will  be  to  no  purpose. 

Mr.  Swifts  Sir  Samuel  Astry,  pray  torn  to 
Friday  the  19th  of  November  1678. 

CI,  of  Cr.  Reads.  '  Die  Veneris  decimor 
'  nono  Novembris'  1678.'  Titus  Oates  bein^jp 
called  in  at  the  bar,  desired  to  be  heard  a  tew 
words  before  he  was  sworn-— 

X.  C.  J.  Mr.  Attorney,  I  doubt  this  will  not 
be  evidence :  It  is  only  ajpaper  of  what  be  said, 
taken  before  the  Lords;  but  now,  whether  tliot. 
was  upon  oath  or  no,  is  the  question :  nay  it 
appears  it  was  not  upon  oath)  but  Jia^^s,  it  Vas 
before  he  was  sworn. 

Att.  Gen.  My  lord,  I  desire  it  may  be.tesd. 
an  out. 

CI,  i^Cr.  Reads.  Titus  Oates  being  called 
in  at  the  bar,  desired  be  might  be  heard  a  fe|v^ 
words  before  he  was  sworn  to  speak  to  the  main 
business:   which  being  granted  to  him,  he. 
complained  of  tbe  restraint  he  is  under«  aud^ 
being  debarred  of  the  liberty  of  his  friends 
coming  to  him,  and  of  conversing  with  any 
body  in  private,  and  that  no  £ngiishman  ought: 
to  be  restrained,  unless  accused  by  one  or  more 
witnesses  ;  and  prayed  that  the  restraiiit^njght' 
be  taken  off,  that  he  might  be  enabled  to  give 
his  evidence  more  cheerfully,  and  thajt  thtf 
House  would  be  pleased  to  address  the.  kingu 
for  that  purpose,  and  that  his  pardon  oQoy. 
ho  renewed,  because  he  is  under  misprisioQ.  oifs* 
treason.    To  which  the  Lord  Chanc^or  toVL 
him,  that  the  House  would  take  his  .co^ilijthm 
into  consideration :  and  then  heiiig  #wom»  hm 
wastoldby  theLcirdChaM^lor,ihttMhfirli«dlBi 
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.  have  recwed  an  Address  from  the  House  of 
Commons  in  part  upon  evidence  by  him  ffivea 
there,  and  that  theHouse  expects  he  should 
five  an  account  what  that  is,  which  has  begot 
such  astonishment  in  the  House  of  Commons 
as  is  expressed  in  the  Address.  Upon  which 
Titus  Oates  said,  that  in  July  last,  he  saw  a 

letter  from  sir  George  Wakeman. 

'  £.  C.  J,  Is  this  evidence,  Mr.  Attorney  P  . 

Ati»  Gen:  My  lord,  the  use  we  make  of 
it  is  to  prove  that  he  did  accuse  the  queen. 

L,  C.  J.  What  is  the  acci|sation  of  the  queen 
to  this  purpose  ? 

Att,  Gen.  My  lord,  we  say  he  bad  sworn 
•everai  days  belore,  that  he  had  no  other  per- 
sons to  accuse. 

Im  C.  J.  You  should  produce  that  first,  that 
he  swore  so. 

Ati.  Gen.  My  lord,  we  should  so,  I  think, 
and  I  thought  it  had  been  so  done. 

L.  C.  /.  This  is  no  evidence,  for  it  is  not 
upon  oath  ;  it  does  not  say  so. 

Att.  Gen.  Yes,  it  does,  my  lord  ;  but  we 
will  go  on  in  order. 

L,  C.  J.  Come  then,  let  us  see  what  was 
sworn  about  his  having  no  more  persons  to 
accuse. 

Att,  Gen.  Pray,  sir  Samuel  Astry,  kK>k 
the  30th  of  October  1678. 

CI.  of  Cr,  Rpads,  Die  Mercurii  SO  Octobris 
1678,  Titus  Oates,  being  called  in,  was  sworn 
St  the  bar,  and  required  to  answer  to  what  he 
is  now  called  in  for,  concerning  his  discourse 
with  the  lord  Annesley  last  nig'ht  about  the 
^ukcofYork 

JL.  C.  J.  I  doubt  this  will  not  be  evidence 
neither ;  for  we  are  now  speaking  only  about 
what  shall  be  evidence:  we  are  not  now 
meddhng  with  the  methods  of  the  House  in 
their  examination  of  witnesses,  but  what  is 
evidence  here  ;  suppose  an  oath  be  adminis- 
tered to  me  for  a  particular  purpose  in  the 
House  of.  Lords,  that  I  shall  answer  to  what  is 
nsked  me  ooncemining  a  discourse  that  I  had 
with  a  third  person. 

Att,  Gen.  Pray,  sir  Samuel  Astry,  look 
the  next  day ;  (or  there,  my  lord,  he  is  exa- 
mined upon  the  general. 

Sir  5.  ^/ry  Reads.  'DieJovisSl  Octobris 
1678.'    . 

AH.  Gen.  But  first  read  the  latter  end  of  the 
Ibrmer  day*s  proceeding,  beginning  at  those 
words,  upon  consideration. 

CI.  of  Or.  Reads.  Upon*  consideration  of 
what  Titus  Oates  had  saidfne  was  called  in 
Mun,  and  told  by  the  Lord  Chancellor,  that  the 
House  has  directed  he  shall  be  heard  again  to- 
morrow at  nine  o'clock,  and  the  Lords  do  ex- 
pect that'by  the  oath  he  hath  now  taken,  he 
should  go  through  with  what  he  hath  to  say, 
and  therefore  he  should  prepare  himsdf  to  de- 
liver the  whole  truth  of  what  be  knows  con- 
cerning the  design  against  the  lung's  person, 
and  the  government  of  this  kingdom. 

L.  C.  J.  But  still,  Mr.  Attorney,  we  are  but 
where  ire  were ;  tor  supposing  upon  my  exa- 
jsinatioA  upon  oath  giveo  me  ib  the  House  of 


Lords  to  a  particular  jiurpose,  thst  my  lord 
Chancellor  snould  tell  me  here,  my  lords 
intend  to-morrow,  that  you,  by  virtue  of  the 
oath  now  g^ven  you,  should  come  and  give 
them  satisfaction  as  to  other  (questions,  I  doubt 
that  would  not  be  evidence  m  Westminster- 
hall  :  let  us  not  stretch  any  thing  further  than 
it  should  be  upon  any  account  whatsoever.  For 
suppose  I  give  you  an  oath  to  make  true  an- 
swer to  such  questions  as  I  shall  ask  you 
concerning  what  ^as  said  at  the  SessioDS-honse 
at  sucii  a  trial,  and  then  I  come  after  and  ask 
you  upon  the  oath  you  have  taken  what  do  yoa 
say  concerning  such  a  business  seven  yesrs 
ago,  would  that  be  evidence  P 

Att.  Gen.  With  submission,  my  lord,  if  a 
man  be  told  he  is  upon  his  oath,  to  say  all  he 
knows  of  such  a  dengo,  what  he  says  upoa 
that  oath  is  evidence. 

L.  C.  J.  You  say  very  true,  Mr.  Attorney* 
if  I  give  him  a  general  oath ;  but  wh^t  he  sa^  s 
conceraing  any  other  matter  than  that  parti- 
cular thiufl^  which  be  was  sworn  to  give  an 
account  of,  can  never  be  evidence. 

Sol^  Gen.  Truly,  my  lord,  I  think  we  need 
not  labour  in  such  a  thing  as  this  is. 

JL  C.  J.  Truly,  Mr.  Solicitor,  I  thmk  it  is 
no  evidence  at  all ;  if/  you  can  prove  he  was 
sworn  to  his  whole  Narrative,  and  can  biing 
any  thing  out  of  that,  you  say  somethimr. 

Att.  Gen.  We  desire  that  my  lord  of  BeriEe- 
ley  may  be  sworn.    [Which  was  done.} 

X.  C.  J.  What  do  you^  ask  him  ? 

Att.  Gen.  Pray,  my  lord,  will  yon  fi^ive  the 
court  and  the  jury  an  account,  whether  Mr. 
Oates  was  not  sworn  to  his  Narrative,  and  de- 
livered in  his  evidence  at  your  lordships'  har 
upon  oath  ? 

X.  C.  J.  My  lord  of  Berkeley,  let  me  ask 
you  this  question,  was  every  thing  that  he  gave 
an  •account  of  at  the  bar  of  the  liords'  House 
given  in  upon  oath  ? 

£.  of  Berkeley,  I  cannot  remember  that, 
my  lord. 

X.  C.  J,  It  is  impossible  that  he  should. 

£arl  of  Berkeletf.  AU  I  can  testify  is  bat 
what  I  answered  to  the  question  which  was 
asked  me  at  my  lord  Stafford's  trial. 

X.  C.  J.  But  that  is  not  material  now,  my 
lord,  because  the  record  of  that  trial  is  not  here. 

£.  of  Berkeley.  The  same  thing  is  eDtered 

Att.  Gen.  My  lord,  we  desire  it  maybt 
read  again. 

X.  V.  J.  Read  it  again  with  all  my  heart. 

X.  C.  J.  This  is  a  particular  oath  to  a  parti- 
cular purpose ;  and  shall  I  help  it  by  intend- 
ment, that  he  was  afterwards  svFom  to  the  ge- 
neral matter?  No,  I  frill  not:  snpj^ose  any 
thing  had  happened  afterwards  that  it  shouU 
have  been  thought  fit  to  prosecute  Oates ; 
could  the  man  have  been  convicted  ofpeijiiry 
for  this  ?  Certainly  he  never  could. 

Sol.  Gen.  Well,  my  lord,  we  submit  it  to 
▼ou ;  but  we  will  now  go  on  to  prove  that  which 
Air.  Attorney  opened,  that  Oates  did  suboni 
these  witnesses  to  sw^ur  what  they  did  swear : 
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.  you  have  bad  one  part  of  the  evidence  that 
tras  then  gfiven  ;  now  we  shall  prove  that  Clay 
was  twom  at  Wbitebread's  trial,  and  what  he 
did  there  testify  about  Oates's  being  in  town. 

Oatn.  I  own  it,  he  was  swore  then. 

Att.  Gen.  Do  you  own  that  you  suborned 
hin:k  T—Oates.  No,  I  think  not,  Mr.  Attorney. 

Sol.  Gen.  Then  we  will  prove  that  you  did 
tamper  with  him,  and  by  threateninga  pre- 
vailed with  him  to  swear  for  you. 
•  Att.  Gefi.  Nay,  we  wiU  prove  that  he  was 
mistaken  in  what  he  did  swear  a  whole  year. 
Pray  call  Mr.  Charles  Howard. 

Oatet.  My  lord,  I  desire  I  may  have  leave 
to  ask  the  court  a  question,  and  I  beg  the  opi- 
nion of  the  court  m  it,  -whether  a  Popish  re- 
cusant convicted,  may  be  a  good  witness  ? 

L.  C.  J,  We  are  not  bound  to  answer  your 
question  ;  for  we  see  no  ground  why  you 
should  ask  it :  if  you  have  any  oceasion  to 
object  against  any  witness,  and  can  produce 
any  record  against  him ;  then  we  will  tell  you 
more  of  our  minds. 

Oate$.  Pray  then  let  me  ask  you  another 
question,  my  lord. 

L.  C.  /.  Prithee  do  not  trouble  us  with  thy 
questions,  let  them  go  on  with  their  evidence. 

Oaies.  My  lord,  f  desire  to  know,  whether 
a  man  confessiug  himself  a  Popish  priest 

L.  C.  J.  We  do  not  sit  to  answer  every  idle 
question ;  it  is  nothing  at  all  to  the  purpose : 
when  you  ask  a  proper  question,  we  will  an- 
swer it.  . 

Oaies.  Yes,  it  is,  my  lord,  and  you  are  my 
counsel  in  matter  of  law. 

L.  C.  J.  I  am  not  so. 

Oiitet.  Yes,  my  lord,  the  court  is  always  of 
oounsel  for  the  prisoner. 

L.  C*  J.  That  were  well,  indeed,  if  we  were 
bound  to  give  advice  in  every  case,  where  a 
mao  is  prosecuted  at  the  king's  suit:  indeed  in 
those  cases  where  a  man  can  have  no  counsel 
allowed  him,  the  court  is  of  counsel  for  him ; 
hut  where  he  may  have  counsel,  the  judges  are 
not  of  counsel  for  him. 

Just.  Hollomay.  Besides,  we  are  not  here 
putting  of  cases,  but  trying  of  a  cause. 

Sol.  Gen.  Here  is  Mr.  Charles  Howard, 
swear  him.     [Which  was  done.] 

Alt,  Gen.  My  lord,  we  bring  this  gentle- 
man Mr.  Charles  Howard  only  to  this  part  of 
our  evidence,  to  prove  that  Mr.  Clay  was  mis- 
taken a  whole  year ;  mistook  78,  for  77.. 

L.C.  J.  But,  Mr.  Solicitor,  if  you  take  this 
eonf^feed  method,  we  shall  never  be  at  an  end, 
and  for  my  part  I  cannot  make  any  thin^  of  it ; 
it  is  impossible  for  me  to  retain  these  thmgs  in 
memory,  so  as  to  gi^e  any  direction  to  the 
jury,  if  there  be  not  a  method  used  :  for  do 
you  think  that  it  is  possible  for  a  man  to  retain 
m  his  head  a  hundred  things  huddled  up  and 
down  without  any  order  ? 

Sol.  Gen.  We  beg  your  lordship's  patience 
but  a  little  wbile,4ind  we  shall  have  it  in  very 
good  order.  Swear  Higgins.  [Which  was 
done.] 

X.  C.  /.  Pray  what  do  you  ask  him  T 


my 


AtL  Gen.  The  matter  we  examine  him  to, 
is  this ;  for  1  would  open  to  you  the  mature  of 
our  evidence  :  first  he  swore  Smith  into  the 
Plot,  and  then  gave  him  a  certificate,  that  he 
was^  honest  man. 

JL  C.  J.  Is  that  Oates's  hand  P 

Att.  Gen.  We  shall  prove  it  to  be  so.  - 

X.  C.  J.  You  must  first  prove  what  he  sicor* 
ofSraith. 

Att.  Gen.  My  lord,  we  desire  that  we  ma/ 
read  his  Narrative. 

X.  C.  J.  But  first  prove  it,  Mr.  Attorney. 

Att.  Gen.  It  is  upon  record  in  the  Hoos* 
of  Lords. 

X.  C.  J.  Was  that  delivered  in  upon  oath  to 
the  House  of  Lords  ?  Or  else  «e  shall  be  but 
where  we  were. 

Att.  Gen.  For  proof  of  that,  we  call 
lord  Bridgwater. 

X.  C.  J.  Here  he  is.  Swear  my'  lord. 
[Which  was  done.] 

Att.  Gen.  My  lord  itridgwater,  do  you  re- 
member the  Narrative  that  Gates  gave  in  to  the 
House  of  Lords,  and  was  it  upon  oath  P  But 
firet  of  all,  if  you  please,  I  desii-e  my  lord  may 
^e  the  book,  whether  any  thing  be  thers 
under  his  hand,  and  then,  whether  it  be  en- 
tered to  be  upon  oath,  and  whether  this  be  the 
Journal  agreeing  with  the  paper  delivered  himP 

X.  C.  J.  This  is  a  Narrative,  my  lord,'  that 
he  himseli' delivered  in,  and  I  would  ask  my 
lord  Bridgwater  this  one  question.  Was  not 
this  Journal  compared  with  the  Narrative  given 
in  upon  oath  by  order  of  the  Lords'  House. 

Earl  of  Bridgwater.  Yes,  I  must  say  I  was 
one  of  the  committee  appointed  to  take  care  of 
the' Journal,  and  here  is  my  hand  to  it  among 
other  Lords,  and  that  is  a  copy  of  what  Mr. 
Gates  did  deliver  in  as  bis  Narrative,  which' was 
inserted  upon  a  Report  of  the  Committee  into 
the  Journal  Book  by  order  of  the  Lords,  and 
we  did  examine  the  Narrative  with  the  book. 

X.  C.  J.  But  what  is  all  this  to  our  purpose 
nowP  Do  not  mistake  me,  my  lord  Bridg* 
water,  I  do  not  speak  to  you  now,  hut  to  Mr. 
Attorney :  what  does  this  prove  as  to  the  matter 
in  hand  P 

Att.  Gen.  Pray,  my  lord  Bridgwater,  did 
you  see  the  Narrative,  brought  in  by  Gates  P  ' 

E.  of  Bridgwater.  That  Narrative  was  de- 
livered to  us  by  the  clerk  of  thepartiament. 

X.  C.  J.  But  my  lord,  do  you  know  i 
Narrative  was  given  in  upon  oath  ? 

E.  of  Bridgwater.'  I  know  no  other,  but  that 
the  clerk  of  the  parliament  brought  it  to  us. 

Att.  Gen.  Here  is  the  clerk  of  the  parliament 
will  tell  you  that  Gates  was  sworn  to  it. 

X.  C.  J.  Prove  it  if  you  can  ;  but  hithertd 
I  see  nothing  that  looks  like  evidence. 

Att.  Gen.  Really,  my  lord,  I  should  take  it 
to  be  as  much  evidence  as  any  that  was  ever 
offered  in  the  world. 

X.  C.  /.  Pray,  Mr.  Attorney,  let  us  reason 
the  point  a  little  :  Suppose  you  bringan  Answer 
in  Chancery,  except  the  man  be  sworn  to  it, 
can  you  read  his  Answer?  and  yet  I  ever  look- 
ed upon  an  Answer  in  Chancery  as  evidence.    ' 
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JScbool-muter  at  laliii^on ;  and  one  £.  Ereraiti 
and  otherSf  meet  in  a  club  4>n  Tbunday  oighta 
and  Sunday  nights,  with  one  Jones  a  pnest,  maA 
one  Keymash  within  mentioned :  and  all  these 
persons  are  enoployed  by  the  Jesuits,  to  Tili^ 
the  House  of  vommons,  and  to  go  about  tbi? 
city  to  incense  the  people  against  them,  and 
a^^pnst  the  bishops  of  the  nation ;  and  thejr 
deliyer  this  treasonable  position^  That  the  Com- 
mons assembled  in  parliament  are  the  denize 
representatives,  and  not  the  natibn^s  ;  which 
treasonable  Slid  detestable  Words  the  deponent 
did  hear  at  the  said  club,  which  is  kept  at 
FuOer's  Rents,  near  Gray's- Inn,  And  in  the 
month  of  Aofipost  the  deponent  was  ordered  by 
the  Jesnifci  in  liondon,  to  give  the  said  persooe 
mat  respects ;  and  in  their  names  to  thaotr 
tne  club  ior  their  faithfulness  to  them  in  that 
particular. 

Att,  Gen.  Thus  you  see  what  he  had  swons 
against  him ;  now  we  shall  shefv  how  he  desh 
with  him.  Is  that  Mr.  Oates's  hand  ? 

Witness.  It  is  ;  yes,  I  believe  it  is. 

Att.  Gen*  I'bciieve  he  will  hardly  deny  j^ 
himself. 

Octet.  Let  me  see  it,  I  pray  you,  Mr.  Ai^ 
torney. 

Att.  Gen.  Shew  it  him.  [Which  was done^] 
Is  that  yiour  hand  ? 

Oatet.  I  cannot  say  it  is  my  hand,  nor  do  I 
believe  it  to  be  so. 

L.  C.  J.  He  does  not  own  it  to  be  his  hand. 

Gates.  I  do  not  say  it  is  not  my  hand  ;  but  I 
do  not  remember  any  thing  of  it. 

Att.  Gen.  Read  it.  Sir,  pray  you. 

L.  C.  J.  What  is  it  you  would  read  ? 

Att.  Gen.  A  certificate  undef  Oates's  hand 
of  Mr.  Smith's  honesty,  not  three  days  before 
the  Trial  of  the  five  Jesuits.  ' 

X.  C.  J.  Read  it,  let  us  hear  what  it  is. 

« These  are  to  certify  that  William  Smith  is 

*  no  Papist ;  and  that  ne  is  upon  good  servioe 
'  at  this  time  for  his  king  aod  country  ;   of 

*  which,  I  hope  those  that  are  inquiren  after 
^  recusantp,  will  take  notice. — Witness  my 
<  hand  this  3d  day  of  June,  1676.  TrrusOATBs.' 

L.  C.  J.  What  harm  is  there  in  ail  this  ?  I 
must  needs  say,  I  cannot  comprehend  what 
you  would  make  of  it. 

Att.  Gen.  This  protection  was  given  Mr. 
Smith  by  Mr.  Oates,  three  days  before  the 
Trial ;  but  after  he  had  sworn  him  into  the  plot 
in  his  Narratire. 

L.  €.  /.  I  see  not  any  plot,  for  my  part, 
that  he  swore  him  into,  unless  you  mean  trea- 
son against  the  Hous^  of  Commons :  for  thai 
is  the  accusation  he  made,  that  he  spoke  such 
words  of  the  House  of  Commons.  Pray  read 
it  again.    [Wiiich  was  done.] 

£  C.  J.    Well,  and  what  is  all  this  ? 

Att.  Gen,  Is  not  this  a  swearing  htm  into' 
the  plot? 

27.  C.  J.  No,  not  that  I  see ;  it  only  give* 
an  ill  character  of  him. 

Att,  Gen.  But  be  is  accused  as  a  confederate 
with  the  priests  and  Jesuits. 

Gates.    Did  I  charge  him,  Mi^.  Attomrf^ 


Att.  Gen.  In  that  case  the  record  proves  it- 
self, and  so  It  should  here  ^  and  therefore  we 
desire  it  maybe  read. 

L.  C.  J.  But  surely  you  would  not  allow  an 
Answer  to  be  evidence,  unless  you  prove  it  to  be 
,  sworn. 

Att.  Gen.  Truly,  ray  lord,  I  always  took  it^ 
XhtX  wig  need  not  come  to  prove  a  man  was 
actually  sworn  to  bis  Answer  ;  but  if  it  be 
once  entered  upon  record  in  chancery  it  proves 
itself. 

L.  C.  J.  It  is  true,  Mr.  Attorney,  if  it  appears 
upon  record  that  the  Answer  was  sworn. 

Att.  Gen.  My  lord,  if  this  Journal  of  the 
House  of  Lords  is  a  record,  then  that  which  is 
entered  into  it,  is  a  record ;  it  is  a  thine  recorded 
as  a  deed  enrolled  is,  and  proves  itself. 

JL  C.  J.  Mr.  Attorney,  either  we  mistake 
one  another,  or  we  do  not  differ  in  opinioo.  If 
you  could  make  it  appear  that  Oates  broogbt 
this  thing  in  the  House  of  Ltirds,  and  delivered 
it  upon  oath,  that  were  evidence ;  otherwise 
1  cannot  see  how  you  can  make  evidence  of  it. 

Att.  Gen.  I  always  thought,  my  lord,  that  a 
record  out  of  a  court  of  record,  would  have  that 
credit  in  another  court  of  record  as  to  be  read. 

L.  C.  J.  My  lord  Bridgwater  tells  you,  it 
was  delivered  to  them  by  the  clerk  of  the  par- 
liament. ^ 

Att.  Gen.  Pray,  my  lord,  let  the  clerk  read 
what  is  at  the  end  Uiereof. 

Cl.^Cr.  Reads.  Hitherto  exapiined  the 
9d  of  December,  1678.  The  Narrative  and  Ex- 
amination of  Titus  Oates  being  first  inserted, 
according  to  the  order  of  the  House,  of  the  Slst 
of  November,  last,  by  us  Anglesey,  &C. 

Att.  Gen.  Pray  read  the  order  of  the  Slst  of 
November. 

CI.  of  Cr.  Reads.  Die  J<^vis  31st  of  Novem- 
ber 1678.  Upon  report  made  by  the  eari  of 
Bridgwater,  from  the  Loids  sub-committees  tor 
the  examining  the  Journal  of  this  Hopse,  That 
upon  examination  thereof,  their  lordships  find, 
tnat  the  Narrative  made  up<fn  oath  bv  Titus 
OsteS,  at  the  bar  on  the  31st  of  October  last, 
of  the  horrid  design  against  his  majesty  ^s  per- 
son and  government,  is  only  mentioned  in  the 
Journal,  but  not  entered  at  laree  in  such 
manner  as  he  then  related  it ;  and  that  there- 
fore ^ir  lordships  desire  the  direction  of  the 
House  concerning  this  matter :  It  is  thereupon 
ordered,  that  the  said  Narrative  made  by  Titus 
Oates  on  the  said  31st  of  October  shall  be  en- 
tered at  large,  and  inserted  in  the  Journal,  ^s 
part  of  the'  business  Qf  that  day. 

L.  C.  J.  Mow  you  make  it  evidence  ;  for  it 
appears  that  he  was^vwom,  and  gave  his  Nar- 
rative upon  oath. 

Att.  Uen.  Then,  now,  my  lord,  I  hope  we 
may  read  it. 

JL.  C.  J.  Ay;  read  it. 

Jjtt.  Gen.  Read  the  54th  article. 

CI.  of  Cr.  Jjieads.  This  is  the  Narrative  of 
Titus  Oates,  the  54th  Article.  That  one 
Matthew  Medbome,  a  player  in  the  duke's 
theatre  ;  one  Mr.  Penny,  Mr.  Maonock,  Mr. 
Sharpe,  and  Mr.  Seddon  i  and  one  W.  SmiUi  a 
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wiib  baviDff  any  hand  io  the  plot  against  the 
Iduff'slifef 

Att,  Gen.  I  only  offer  this  as  an  e?idence 
that  there  was  taioperinjo^. 

L.  C.  J,  You  call  it  a  being  in  the  plot ;  I 
see  no  such  thing. 

Att,Gen,  And  then  he ,  comes  and  gives 
htm  an  acquittal  under  his  band,  and  then  pro- 
duces him  as  a  witness. 

L.  C.  J.  There  can  be  no  gfreat  matter  in 
this,  Mr.  Attorney. 

Att,  Gen.  Then,  my  lord,  we'll  call  Mr. 
Smith  himself,  and  he  will  tell  you  how  (>ates 
drew  him  in.  Swear  Mr.  Smith.  [Which 
was  done].  Pray  acquaint  my  lord  and  the 
jury,  how'yottcame  to  swear  at  the  former 
tiwal,  by  whom  you  were  persuaded,  and  how 
yon  varied  from  the  truth. 

L.  C.  J.  That  is  very  nauseous  and  fulsome, 
Mr.  Attorney,  raethinks,  in  a  court  of  justice. 

Att,  Gen,  What  did  yuu  swear  at  the  former 
trial?  and  was  that  true  you^lid  swear  then? 

L.C.J.  I  tell  you  trulj^,  Mr.  Attorney,  it 
looks  rank  and  fntsome;  if  he  did  forswear 
bimself^  why  should  he  ever  be  a  witness  again  ? 

Att.  Gen.  'Tis  not  the  first  time  by  twenty 
that  such  evidences  have  been  given. 

L.  C,  J.  I  hate  such  precedents  in  all  times ; 
Jet  it  be  done  never  so  oiien.  Shall  1  believe  a 
TiUain  one  word  he  says,  when  ho  owns  that 
'  he  forswore  himself? 

Att  Gen.  Pray,  my  lord,  give  me  leave ; 
I  must  pursue  my  master's  interest. 

SoL  Gen.  My  lord,  it  wa^  ever  testimony 
allowed  to  be  given  to  detect  a  subornation.* 

L.C.J.  I  am  sure  'tis  not  (it  to  be  allow'd 
at  any  time :  if  he  did  forswear  himself  in  a 


*  Vide  infra,  in  Eliz.  Canning's  Case,  a.  d. 
1764,  for  perjury,  the  Argument  of  Davy,  Ser- 
jeant, and  the  dicta  of  Legge,  Baron,  aud 
Moreton ,  Recorder  of  London . 

*^  Another  thin^  that  derogates  from  the 
credit  of  a  witness  i^,  if  upon  oath  he  affirmed 
directly  contrary  to  what  he  asserts ;  then  if 
the  matter  be  civil,  you  may  give  in  evidence 
the  criminal  proceedings,  and  swear  that  he 
gave  evidence  at  the  Trial ;  and  this  takes  from 
the  witness  all  credibility,  inasmuch  as  con- 
traries cannot  be  true.'*  ^Gilb.  Law  of  Evi- 
dence, p.  136  (edit,  of  1801).  See  also  p.  139. 
But  a  witness  shall  be  admitted  to  swear,  that 
what  he  swore  before  was  false.  See  the  Cases 
of  Timoth3r  Murphv,  January  13th,  1753,  in 
this  Collection ;  and  also  of  the  King  against 
Teal  and  others,  Trio.  49  6.  3.  11  East's  Rep. 
d07 :  in  which  case  it  was  said,  that  such  con- 
tradiction will  not  warrant  the  rejection  oi'  the 
evidence  by  the  judge;  it  onlv  gofs  to  the 
credit  of  the  witness,  on  which  the  jury  are  to 
decide.  So  before  Committees  of  the  House 
of  Commons  for  trial  of  Election  PditiOns, 
voters  who  had  taken  the  Bribery  Oath,  have, 
notwithstanding,  been  admitted  to  prove  that 
Ihey  had  been  bribed.  See  the  Boston  Case, 
4.D.  1803;  Peck  well's  Cttes  of  Controverted 
Elections,  Casftzxiv. 

VOL.  X. 


Court  of  Record,  in  my  opinion  he  is  not  to  be 
ri*cciv'd  as  a  witness  any  more. 
'  Sol,  Gen.    We  do  only  make  this  use  of  him, 
to  prove  that  Gates  did  suborn  him. 

L.  C.  J.  Pray  call  some  other  witnesses,  if 
you  have  them  to  contradict  him ;  but  do  not 
offer  to  bring  a  man  to  swear,  tht[t  he  did  for- 
swear himself  before. 

SoL  Gen.  My  lord,  we  give  evidence  here 
of  a  man's  being  produced  by  Gates,  to  swear 
be  was  here  in  May  1678,  and  he  did  make 
such  an  oath :  now  I  hope,  with  submission, 
my  lord,  it  is  evidence  to  contradict  that  oath, 
if  we  can  prove  that  he  has  confessed  he  was 
forsworn,  and  mistaken  in  his  oath ;  such  evi- 
dence perha[>s  will  be  of  little  value,  yet  cvi-* 
dence  it  is. 

L.  C.  J.  Make  it  what  you  will,  Mr.  So- 
licitor ;  1  think  it  is  of  no  value  at  all,  nor  to 
be  admitted,  for  the  man  to  come  and  swear  it 
himself:  prove  what  you  can  by  others. 

Sol,  Gen.  Surely,  my  lord,  this  confession 
of  his  to  others,  is  of  less  value  than  when  we 
bring  the  man  himself  to  confess  liis  fault ; 
that  man  himself  coming  and  owning  the  thing, 
that  he  was  mistaken,  with  great  sorrow  tor  it, 
sure  is  a  rood  evidence. 

X.  C.  J.  Ar^ue  the  Tnatter  as  long  as  you 
will,  Mr.  i$olicitor,  you  wilt  never  convince  me, 
hut  he  that  has  once  forsworn  faimsetf,  ought 
not  to  be  a  witness  after  that  in  any  cause 
whatsoever.  If  any  man  tell  me  otherwise  • 
till  doomsday,  I  cannot  be  convinced  of  it. 

SoL  Gen.  I  go  but  to  ask  him  this  question, 
whether  or  no  what  he  swore  were  true  ? 

L.  C.  J.  Mr.  Solicitor,  we  are  all  of  ano- 
ther opinion,  that  it  is  not  evidence  fit  to  be 
given. 

Sol.  G^n.  My  lord,  I  must  submit  it  to  you. 
L.  C.  J.  I  tell  vnu,  Mr.  Solicitor,  if  you 
should  call  him  to  Know  what  it  was  he  swore, 
antl  it  does  appear  by  any  evidence,  or  by  his 
own  confession,  that  it  was  false,  you  ought 
not  to  believe  what  he  says,  even  in  that  mat- 
ter. And  I  think  truly  for  examp^e*s-  sake,  it 
ought  not  by  any  means  to  be  admitted. 

Sol.  Gen.  My' lord,  I  must  .submit  it  to  you; 
but  then  I  humbly  conceive  it  will  be  in  .very 
many  cases  impossible  to  detect  a  peijury  or 
subornation,  if  the  party  suborned  cannot  be 
admitted  to  be  a  witness. 

L.  C.  J.  What  good  will  the  admitting  him 
to  be  a  witness  do?  For  either  what  he  swore 
then,  or  what  he  swears  now,  is  false ;  and  if 
he  once  swears  false,  can  you  say  he  is  to  b« 
believed?  ^     , 

iVIr.  North,  My  lord,  if  a  man  come  and 

swear 

L.  C.  J.  Look  ye.  Sir,  you  have  our  opinion ; 
it  has  been  always  the  practice  heretofore,  that 
when  the  court  have  delivered  their  opmion^ 
the  counsel  should  sit  down,  and  not  dispute  it 
any  further. 

Att.  Gen.  Then  we  will  go  about  the  busi- 
ness of  Clay,  and  for  that  we  will  call  Law- 
rence Davenport. 
X.  C.  J.  It  is  certainly  against  the  law  ta 
4G 
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ftdmit  a  man  ttiat  has  once  forsworn  himself  to 
be  a  witoess  ag^n  in  any  cause. 
Att,   Gen.^  Swear   l^wrence   Da?eDport. 

'  lord  and 


rWbich  was  done.]    Pray  gire  my 
tbe  jury  an  account  how  Clay  came  to  be  a 
witness,  and  by  whom  he  was  wrought  upon 
to  be  so. 

Davenport,  May  it  please  you,  my  lords, 
and  gentlemen  of  the  jury,  Mr.  Oates  came  to 
the  prison,  I  being  then  a  prisoner  at  that  time 
in  the  Gate- house  at  Westminster  myself;  and 
having  no  other  employment,  I  had  the  go- 
vernment and  care  of  some  of  the  prisoners  for 
a  livelihood,  being  in  custody;  and  at  that 
.  time  Mr.  Gates,  as  I  said,  when  old  Clay  was 
in  prison,  did  come  there*  to  visit  this  Clay,  at 
several  times.  And  coming  there  to  visit  this 
Clay,  up  stairs  he  went  to  his  chamber,  and 
desired  to  speak  with  him ;  and  I  did  desire 
your  worship,  Mr.  Oates,  that  you  would  go  in 
to  him,  a^d  you  did  go  into  his  chamber,  and 
there  these  words  you  did  speak  to  him  before 
the  Trial  of  the  five  Jesuits ;  That  if  he  did  not 
•wear  what  you  put  to  him,  he  shou14  be  pro- 
aecuted  as  a  priest,  which  you  did  believe  he 
would  die  for; 

X.  C.  J.  What  iff  this  man's  namef 

AU,  Gen,  Lawrence  Davenport. 

X.  C.  J.  Did  you  hear  him  say  sof 

Dacenport,  Yes,  my  lord,  upon  my  oath  I 
did  hear  him  say  so,  and  sir  WilHam  Waller 
was  with  him ;  and  then  he  replied,  and  said, 
with  a  proviso  ihat  you  would  give  him  bis 
gold  and  silver  that  was  taken  fhrni  him,  being 
then  a  prisoner,  under  my  keeping  in  the  Gate- 
house, and  Wilting  hja  money  ;  tf  you  would 
do  that,  he  said,  ne  nad  been  a  rogue  before, 
and  he  could  not  say  what  he  might  do. 

X.  C.  /.  Now  make  it  appear  that  this  Clay 
Was  sworn  at  the  trial. 

Davenport,  Mv  lord,  afterwards  I  was 
keeper  to  him  tinder  the  other  keeper,  and  he 
had,  a  keepfir  to  wait  on  him  to  Newgate  ses- 
sions at'  the  Old  Bailey;  wherefore  this  gen- 
deman  that  is  standing  there,  Mr.  Oates,  comes 
to  us;  says  he,  do  not  ^ou  trouble  Toifrself 
about  this  prisoner ;  let  him  alone  with  me,  1 
will  see  him  at  home  ag^ain ;  and  then  the  Je- 
suits there  did  take  their  trials ;  how  it  was  I 
cannot  tell,  for  we  cMiId  not  come  into  the 
court.  Afterwards  they  went  to  the  Fountain- 
iavem  by  Newgate  to  dinner,  and  Mr.  Oates 
and  he  went  to  dinner  together ;  we  were  be- 
k»w  ih  the  house  waiting  there  till  it  was  night, 
and  sdfl  thinking  that  he  should  come  down 
again :  but  awa^  went  he  home,  and  lef^  us  in 
Oie  lurch ;  but  mdeed  he  did  come  home  to  the 
prison  very  honestly  and  civilly^  because  he 
was  civilly  guarded. 

Att.  Gm.  Now.  my  lord,  we  wiH  give  you 
an  acoouut,  that  the  next  tnoming  af^er  this 
discoufse  betwixt  Oates  and  Clay,  at  the  Gate- 
house, this  witness  told  it  to  another  tiiat  was  a 
prisoner  there  tlien  too.  ^ 

Oatti,  My  lord,  I  would  ask  this  man  a 
question,  whether  he  had  the  sole  keeping  of 
C^jr,  wjcluHit  any  other  keeper  with  him  ? 


Dofotfipori,    There  wu  no  iDewtr  in 
house  but  myself,  where  he  la^r*  wfaidi  vn 
Margaret's^-lane,  not  in  the  priaoo,  hot  m  tb* 
house. 

Oatu,  Pray  ask  this  gendenany  why  he  did 
not  come  in  and  testify  his  disooone  he  f       '" 
of  when  Clay  was  a  witness  ? 
'  Davenport,    I  was  not, by  wbeD  be/ 
sworn. 

Oaie$.  DidhenotknowhewasawitocsiF 

X.  C.  J.  No,  hesays  he  did  not  go  into  fhm 
court  with  yon,  he  was  not  snfTered  to  so  In. 

Davenport.  My  lord,  i  am  a  poor  liadaM 
man,  and  know  nothing  what  belongs  to  Ac 
law. 

Ait.  Gen,  Come,  pray  swear  thia  asaii.  If  r. 
[Which  was  done.] 

Sol,  Gen.  Pray  tell  what  Davenport  told 
you,  atkl  when  ? 

Mr.  — *-.  He  came  and  toM  me  the  next 
day  in  the  prison,  where  I  was  then,  what  Mr. 
Oates  and  nr  William  Waller  had  been  tamper- 
ing with  Chiy  Abont,  to  make  him  awear  fiir 
m.  Oates. 

X.  C.  J.  What  were  Itte  words  he  told  ym 
they  said  to  him  P 

Mr. .  It  was,  that  he  mnat  swear  that 

Mr.  Oates  dined  at  Mr.  Howard's  house  sech 
a  day  of  the  month,  and  Mr.  ClaTdM  snyhe 
knew  nothing  of  the  matter ;  but  then  sir  WQ- 
Ham  Waller  and  Mr.  Oates  did  reply  to  him 
again,  here's  your  choice;  if  yoo  will  not 
swear  this  we  will  try  you  for  a  priest,  and 
hang  you ;  and  so  Clay  agreed,  if  he  might 
have  his  money  restored  that  was  taken  fiom 
him;  he  had  bieen  a  rogue  befoie,  and  did  not 
know  what  he  might  do. 
'  Oatei.  Is  this  evidence,  my  lord  f 

L,  C.  J.  Ye^,  doubtless,  very  good  ceideoee. 

Oates.  It  is  only  upon  hear-say^  that  he 
speaks. 

X.  C.J.  But  that  establishes  tbeotbermMiV 
testimony,  this  being  told  the  very  nest  ■ionis- 
ing ;  for  he  would  not  conceal  it,  it  seems. 

Att.  Gen.  Now  that  Clay  was  sworn  at  the 
trial,  you  admit,  Mr.  OsAes. 

i)atei.  YeBjl^Ofht^naso. 

Att.  Gen.  Then  1  thbk  here's  a  plain  proof 
of  a  subornation. 

X.  C.  J,  You  must  observe  how  they 'apply 
this  evidence :  they  say  you  are  an  tU  mail.  Mi 
only  as  to  swearing  false  yoorsetf,  but  as  fe 
suborning  others^  to  swear  more  than  fttef 
knew ;  and  particttlariy  as  to  this  Clay,  thsft 
you  and  sir  William  Waller  did  threaten  faim. 
yoo  would  hang  him  op  for  a  priest,  if  h^  wwoid 
not  swear  as  yon  would  have  him;  and  by 
your  thmtemngs  he  was  preceded  wiii  «» 
sweat. 

Oatei.  IsMr.Olayino(Mirt,my  kirdf 

X.  C.  J.  Nay,  I  cannot  tell  where  he  in. 

Att,  Gen,  nt  was  yoor  witness,  Mr.  Oiites; 
we  expected  you  woidd  have  broiurbt  tmn. 

Oatet,  I  cannot  tdl  where  to  mid  hiaijVf 
lord,  now,  truly. 

Att.  Gen.  Cafl  Mr.  Howard. 

Cr^fcr.  Hereheii,Sir;heisewOfai 
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L.  C.  J.  BCr.  Attontyi  you  have  wit  prated 

vlwt  be  swore, 
Att,  Gen.  We  are  now  aboat  it^  mv  lord. 

Mr.  Howard,  pray  were  yea  at  the  Trial  of  the 

five  jesnita,  or  at  Langhoro's,  when  Clay  was 

•worn  as  a  witness  tor  Dr.  Oites  f 

Howard.   Yes^  i  was  at  Lanyhom's  Trial, 

my  lord. 
Att,  Gen.  What  was  tbe  effect  of  bis  testi- 

nuMiy  tbereP 

Howard^  fle  did  swear  that  be  was  with  me 

and  Mr.  Oates  at  dinner  at  my  boose,  in  May, 

in  tbe  year  1677. 

Att,  Gen.  1677  did  he  say,  or  1678  f 
Howard.  Stay,  1  will  look  upon  my  notes  I 

took  at  that  time. 

JL  C.  J.  Ay,  do  so,io  refresh  your  memory, 

Mr.  Howard. 

Howard.  It  was  May  1678,  my  lord. 
Sol.  Gen.  Pray,  Sir,'  was  he  then  at  yoar 

bouse  with  Oates? 

Howard,  No,  he  was  not  there  in  May ;  Mr. 

Clay  was  with  me  and  Mr.  Oates  both  together 

in  July  1678,  after  the  4th  day  of  July. 
Att.  Gen,  That  is,  after  the  time  be  came  to 

London  frpm  St.  Omers. 

L,  C.  Jt  Yon  say  very  welL  Haye  yoa  any 

more  witnesses  P 

SoL  Gen.  My  lord,  we  must  desura  that  the 

S8th  article  of  Mr.  Oates^s  Narrati? e,  may  be 

read. 

CL  ofCr.  Beads.  «  That  in  brder  to  this 
comn^and  on  April  84, 1678,  father  Warren, 
rector  of  Liege ;  su-  ThooMS  Preston,  hart 
father  Marsh,  rector  of  Gaunt ;  and  father 
Williams,  rector  of  Watton,  and  master  of  the 
novices;  sir  John  Warner,  bart.  Richard 
Ashby  rector  of  tbe  English  seminary  at  St. 
Omers,  being  sick  of  the  gout  could  not  go. 
But  out  of  the  said  seminary  went  sir  Robert 
Bret,  bart  father  Pool,  Edward  Nevile.  There 
were  in  all  with  the  deponent  nine  or  ten,  who 
met  in  London  in  consult  with  Thomas  White- 
bread,  father  Harpourt  senior,  and  father 
Hareourt  junior,  John  Fenwick,  Basil  Lanfi^- 
worth,  William  Morgan,  John  Keimes,  fa- 
ther Level,  father  Ireland,  father  Blundel, 
Richard  S^ge,  &ther  Mice,  fiitber  Qrey, 
and  others  to  the  number  of  fifty  Jesuits,  met 
at  the  White-Horse  Tavern  in  tbe  Strand, 
where  they  plotted  their  designs  for  tbe  so- 
ciety, and  ordered  father  Jbhn  Carey,  who 
was  also  there  to  go  to  procurator  for  Rome ; 
al  which  consult  thus  held  in  the  month  of 
May,  the  deponent  was  present  to  attend  the 
consoltors,  and  deliver  their  concerns  from 
company  to  Company ;  and  then  a  little  after 
they  left  the  White-Horse  Tavern,  an^divided 
thdoMelves  into  several  clubs  and  companies ; 
some  pact  at  Mr.  Saunders's  honse  in  Wild- 
ttseet;  others  at  Mr.  Fenwick's,  at  Aires's 
honse  in  Drury-Lane ;  others  at  Mr.  Ireland's 
in  Russel-street,  near  Covent-Garden ;  and 
in  Qfther  places.  AH  which,  though  in  several 
companies,  five  or  sis  in  a  company,  did  con** 
trive  the  death  of  the  king;  and  in  order  to 
which,  theia  ircie  papcri  voKirai  company 


<  to  company,  whk^  tbe  dqment  did  carnjF^ 
«  oontainiDg  their  opmions  of  tlie  timing  their 

*  business,  and  the  manner  how  it  was  to  ha 

*  done ;  and  with'm  three  or  four  daj^a  after  the 

*  deponent  went  to  St  Omers,  with  tbe  fathem 

<  that  came  from  tbe  other  side  of  tbe  water.' 

Att,  Gen.  My  lord,  we  prodooetbis  to  over- 
throw  their  witnesses,  that  q^eak  of  bis  being 
here  a  week  io  May.  Now  Mr.  Oates  in  his 
Narrative  says,  that  the  consult  ende^  tbe  94th 
of  Apiil ;  and  that  three  or  four  days  afto  ha 
returned  back  to  St.  Omers. 

X.  C,  J.  Pray  read  that  over  a^ain,  wher* 
the  names  are;  for  tbe  witnesses  for  tbeking 
s}i'ear,,that  Mr.  Williams  came  over  from  St. 
Omers ;  but  he  there  says  he  did  not,  I  tinnk. 
[It  was  rsad  ag^n.] 

L.  €.  X  1  thought  it  had  been  otherwise ;  it 
is  darkly  penned. 

Att,  Gen,  My  lord,  I  myself  heard  him  der 
dare  in  many  trials  here,  and  at  the  Oid-Bai- 
ley,  that  all  was  finished  in  that  day,  and  he 
went  in  a  few  days. 

Oatee.  Mr.  Attorney,  you  aie  mistaken:  for 
if  you  please,  my  lordf,  the  consult  was  not  dia- 
sofved  m  six  or  eight  days,  though  they  wera 
not  sitting  or  acting  every  day. 

Att.  Gen^  It  is  not  a  difference  of  six  or 
eight  days  that  is  contended  for,  but  it  is,  either 
Mr.  Oates  or  bis  witnesses  do  net  swear  tnu^ 
If  it  were  as  Mr.  Oates  says,  that  six  or  eight 
days  were  allowed  after  the  94th  of  April,  then 
it  must  be  the  5th  or  6th  of  May  that  he  went 
to  St.  Omers ;  and  then  his  witnesses,  that  say 
he  was  here  the  latter  end  of  May,  cannot 
swear  true.  And  our  witnesses  say  ne  was  all 
April  and  May,  till  the  93d  of  June,  at  St. 
Omers. 

Oatee,  My  lord,  Mr.  Attorney  does  i^ot  ap*. 
prebend  the  evidence  aright. 

L,  C,  J.  Well,  you  may  make  your  remarks 
by  and  by,  and  set  him  right  if  yon  can. 

Att.  Gen.  We  have  done  our  evidence,  my 
k)rd. 

L.  C.  J.  Have  yon  any  more  witnesses,  Mr. 
OatesP  ^ 

Oates.  No,  my  lord,  I  have  not. 

L.  C.  J,  Then  yoii  must  conclude,  and  say 
what  you  have  to  say  to  the  junr. 

Gates,  My  lord,  I  have  one  thing  more,  and 
that  is,  a  copy  of  the  record  out  of  the  House 
of  Lords.  It  is  m  the  Journal  the  85th  of 
March  1679. 

Mr.  Walker,  My  lord,  I  have  not  the  book 
here»  it  was  not  spelie  ier. 

Oates,  But  do  you  know  this  hand  ? 

[Shewing  him  acopy .] 

Walker,  Yes,  and  I  believe  it  is  a  true  copy. 

L.C.J.  Read  it. 

CLofCr.  Reads.  <  Tuesday  the  35th  of 
March,  1679.' 

Oates.  It  is  the  last  clause  in  the  journal  of 
that  day. 

CLqfCr,    Reads.      «  Resdved,  Nomina 

*  Cotttradicente,  by  the  Lords  spuntaal  and  tern* 

<  pond,  «id  Commons  in  parliament  assembled 

*  tkal  Ihey  do  declare  that  they  aia  fully  ■«• 
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tisfied  by  tte  proofs  they  have  heard,  that  there 
no\r  is,  and  for  diners  years  ]us\  past  hath 

*  been  a  horrid  and  treasonable  Plot  and  Con- 
spiracy conir'v.  '1  and  carried  on  by  tiiose  of 

*  the  Popish  R<  li^iop,  for  the  miirtheringof  his 
majesty's  sacred  i>erson,  juiH    ''u-  suhvertinpf 

"*  the  Protestant  Religion,  ahri  'ue  anciv'm^nd 

*  established  g'overnment  of  thid  kingdom.' 

Gates.  There  is  an  order  to  have  that  Yote 
printed,  'and  inserted  before  the  Form  of 
Prayer  for  the  Fast.  Pray,  Sir,  read  the  next 
page. 

CI.  of  Cr,   Reads.     *.Die  Lunae  85  Oct. 
« 1680. 
'    '  Upon  Report  from  the  Lortls'  Committees 

*  for  examining  matters  relating  to  the  discovery 

*  of  the  late  horritl  Plot  and  Conspiracy,  that 

*  captain  Thomas  Bickley  hath  lately  vilified 
'  Dr.  Titus  Gates  at  a  public  meeting  at  Cht- 

*  chestrr,  to  the  prejudice  of  his  miyesty 's  evi- 
'  dence,  for  the  fnrther '  discovery  of  the  dis- 

*  covcry  of  tlie  said  Plok:  it  is  thereupon  or- 
<  dered  by  the  Lords  spiritual  and  temporal  in 

*  parliament  assembled,  that  ihe  said  Thomas 

*  Bickloy  be,  and  is  hereby  required  to  appear 
'  before  their  lordships,  in  the  lord  privy  seal's , 

*  h^fgiogs,  near  the  House  of  Peers,  on  Wed- 

*  nesday  the  third  day  ol'  November  next,  at 

*  eightt>f  the  clock  in  thr  forenoon.     And  it  is 

*  further  ordered,  that  atdennan  £xon  and  a^ 

*  derman  William  Bury  of  Chichester  afore- 

*  said,  who  were  then  present  at  the  said  meet- 

*  ing,  do  likewise  attend  their  lordships  at  the 

*  time  aforesaid,  to  give  evidence  of  wnat  they 

*  know  concernuig  tliis  matter.* 

L.C.J.  What  of  all  this?  We  know  here- 
upon Bickley  was  turned  out  of  commission, 
and  now  Bickley  is  in  again.  ^  But  it  seems, 
as  you  had  credit  with  some  then,  so  you  had 
not  wiUi  others.     Welt  have  you  now  done  all  ? 

Atl.  Gen,  Y^,  my  lord. 

Sof.  Gen.  If  Mr.  Oates  will  sum  up  his 
evidence,  then  I  will  do  the  same  for  the  kiog 
when  he  has  done. 

*  L.  C*  J.  Well,  what  sav  yau,  Mr.  Oates  ? 
Oatfi.  Now,  my  lord,  here  is  an  Indictment 

preferred  against  me  for  perjury,  and  the  evi- 
dence they  have  given  for  the  king,  is  this.  1. 
They  bate  called  Mr.  Foster,  and  he  tells  you, 
that  I  was  protluced  at  the  sessions- house  in 
the  Old-Bailpy,  vvhere  he  was  summoned  as  a 
juryman,  npoh  the  trial  of  Ireland  ;  and  he 
says,  that  when  I  was  produced  at  the  sessions 
in  the  Old  Bailey  as  a  witness,  and  sworn  (if  I 
do  remember  Mr.  Foster  aright  in  what  he 
says),  he  did  hear  me  swear,  that  there  was  a 
treasonable  consult  of  Jesuits  upon  the  34th  of 
April  1678,  at  the  While-horse  tavern  in  the 
Btranil ;  and  he  does  further  say,  that  I  said 
those  Jesuits  afterwards  came  -to  a  resolution 
to  kill  the  king ;  and  that  they  separated  them- 
selves into  lesser  clubs,  the  resolution  being 
drawn  up  by  one  Mico ;  and  that  I  carried  it 
from  chamlier  to  chamber  to  be  sispied,  and 
did  see  it  signed.  My  lord,  I  did  ask  Mr. 
Foster,  whether  I  in  my  evidence  called  it  a 
consult,  or  a  traitorous  consult.  Now,  my  Vmi  it 


is  true  I  did  call  it  a  traitorous  consdt ;  it  ii 
as  true  that  I  did  swear  there  was  such  a  ooD- 
snlt  \  and  it  is  as  tnie,  that  I  did  swear  this 
consult  did  divide  itself  into  lesser  companies ; 
it  is  astrii^  as  I  di<l  s^y  I  carried  that  resola- 
tion  about  fi-om  chatnber  to  chamber,  and  saw 
them  sign  that  resolution  far  murdering  tha 
king,  I  do  not  mean  of  thi^  king,  but  of  the 
late  king.  My  lord,  the  evidence  I  think  1, 
nor  no  honest  ma!)  shall  need  to  he  ashamed 
of:  1  am  not  ashamed  to  own,  that  I  re[)eated 
this  evidence  several  times,  nor  that  1  gave 
that  evident  e  upon  oath ;  for  it  is  truth,  mj 
lu;  (i,  and  nothing  but  truth,  and  I  resoh'e  b^ 
the  grace  of  God  to  stand  by  it,  and  confirm  it 
with  ray  blood,  if  there  be  occasion.  My  lord, 
to  convict  me  of  perjury,  th^y  have  brought  a 
parcel  of  8t.  Omers  witiu  s^es,  and  these  do 
swear  that  which  they  wrnld  have  sworasix 
years  ago ;  but  then  the  court  thought  them 
fit  to  be  sworn,  not  only  because  the  law  will 
not  allow  them,. but  because  of  their  reK^oo, 
that  can  dispense  with  false  oaths,  if  it 
were  for  a  good  cause,  and  *  that  was  tbe 
remark  my  Lord  Chief  Justice  Scroggs 
then  made  on  it.  I  shall  not  insist  much  upon 
what  they  have  sworn,  for  that  I  suppose  yoor 
lordship  and  the  jury  do  very  <vell  rcmeinW: 
but  I  have  five  things  to  object  to  their  evi- 
dence, and  1  hope  tbe  jury  will  take  notice  of 
my  objections,  and  make  their  remarks  npoa 
them  ;  for  since  you  have  heard  tbe  evidence 
that  is  brought  against  me-,  it  will  be  necessary 
for  your  lordship  to  weigh  the  nature  of  these 
witnes&es,  and  tiie  value  that  the  several  juM 
of  London  and  Middlesex  had  for  them.  It  is 
true,  there  are  several  brought  here  now,  that 
neverwere  witnesses  before ;  there  are  indeed 
other  men,  but  of  the  same  religion  and  tbe 
same  interest,  and  therefore  their  testimooT 
must  be  of  the  same  value ;  1  think  your  lora- 
shin  will  allow  me  that.  Therefore  I  begih 
with  their  religion,  and  that  I  take  notice  to  be 
a  great  objection  to  their  evidence,  as  I  am  aJ- 
vised  by  those  that  are  learned  in  tbe  law. 
And  I  fnust  appeal  to  the  court,  whether  a 
papist,  in  case  ot  religion,  may  be  believed  arf 
received  as  a  good  witness.        '  > 

L.  C.  J.  We  must  not  hear  any  of  these  idle 
expressions. 

Just.  Withins.  Do  you  think  you  arc  come 
here  to  preach,  Mr.  Oates? 

L.  C.  J.  I'll  tell  you,  a  papist,  except  jroo'n 
P'.t)ve  any  legal  objection  ag^ainst  him,  is  •* 
good-a  Witness  in  a  court  of  record,  as  any  othtf 
person  whatsoever. 

Oates.  But  if  it  isyour  lordship's,  Fll  tdlyw 
mylor^  Coke's  practice  was  not  to  admit  them 
as  good  wimesses. 

1.  C.  J.  Do  not  tell  me  of  my  lord  CokeJ 
practice ;  tlie  law  is  otherwise ;  keep  ts  thfe 
business  that  you  have  here  in  hand,  the  qnes- 
tion  before  us,  whether  you  were  forsworn  m 
Ireland's  Trial  or  not  ?  Answer  that  if  you  csn; 
but  you  must  not  ran  out  into  clamoiiri,  aw 
idle  extravagancies* 

OfUe$,  My  ioKl,  I  <1<9D|umL  ii  as  my  rigbt  m 
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be  heatd  what  I  have  to  except  against  the 
witnesses. 

X.  C.  J.  I  tell  Voo,  you  shall  be  beard  when 
you  speak  uroperly ;  but  are  yoo  to  determine 
what  IS  rignt  or  what  is'  wrong  P 

Dates*  1  am  to  determine  my  own  right 
now  in  this  point,  and  I  insist  upon  it,  and  de- 
-mand  it. 

X.  C.  J,  It  may  be  presently  you  will  tell  us 
we  have  no  right  to  judge  of  it. 

Oate9,  Yes,  you,  my  lord,  have ;  but  I  hope 
I  have  a  right  to  urge  it. 

X.  C.  f.  Urge  what  you  will  that  is  to 
the  purpose,  but  then  you  must  keep  to  the 
matter  m  hand,  and  not  make  such  idle  excur- 
sions as  these  are. 

Dates,  I  will  keep  to  the  matter,  my  lord,  if 
yon  will  hear  me. 

X.  C.  J.  So  you  shall ;  we'll  make  you  keep 
to  the  matter,  or  we  will  not  bear  you  at  all ; 
do  not  think  your  impudence  ishall  storm  us 
out  of  our  senses. 

Dates.  My  lord,  I  do  insist  upon  it,  that 
these  men's  religion  is  an  exception  to  their 
testimony,  and  a  papist  is  not  a  good  witness  in 
a  cause  of  religion ;  and  1  desire  I  may  have 
leave  to  argue  that  as  a  point  of  law  in  my  own 
defence. 

X.  C.  /.   No,  Sir,  it  is  no  point  of  law  at  all. 

Dates.  Then  I  appeal  to  all  the  hearers, 
whether  I  have  justice  done  me. 

X.  C.  J.  Whats  that?  Why  you  impudent 
fellow,  do  you  know  where  you  are  ?  'you  arc 
in  a  court  of  justice,  and  must  appeal  to  none 
but  the  court  and  the  jury. 

Dates,    1  do  appeal  to  tlie  hearers. 

X.  C.  X  Take  him  away  there ;  if  you.  will 
not  behave  yourself  as  you  ought,  I  can  assure 
you,  the  court  will  do  what  they  ought  to  do, 
and  stop  your  mouth. 

Dates.  Whdt  you  please,  my  lord,  I  must 
make  my  own  defence  as  well  as  I  can. 

X.  C.  J.  You  are  here  in  jud<rment  before 
us,  and  are  to  appeal  to  us ;  we'll  suffer  none 
of  yoor  commonwealth  appeals  to  your  mobile ; 
keep  wit  bin  the  bounds  of  decency,  and  say 
what  you  can  for  yourself. 

sDates,  My  lorJ,  this  I  more  to  the  court  as 
one  of  ray  ob^^'ctions  to  this  evidence  given 
against  me,  That  their  religipn  mukes  them  no 
g^od  witnesses ;  especially  in  this  cause. 

L,  C.J.  1  tell  you  that  is  nothing  to  the 
purpose,  what  their  religion  is. 

Just.  Hoihway.  Mr.  Gates,  we  come  not 
here  to  dispute  [mitiis  of  religion,  we  come  to 
try  a  bare  matter  of  tact,  whether  you  are  per> 
jured,  or  no. 

X.  C.  J.  I  tell  you  a  papist  is  a  good  wit- 
ness without  a  legal  exception. 

Just.  Withins.  Pray,  Mr.  Oates,  is  not  a 
papist  as  good  a  witness  as  a  dissenter? 

Dates.  My  lord  Coke  would  not  admit  a 
papist  to  be  a  good  wimess  in  any  cause. 

Just.  Withins,  How,  not  in  a  cause  of  meum 
and  tuum  f 

Dates.  No,  my  lord,  not  in  any  cause  be- 
4Wflen.party  and  p9rty« 


X.  C.  J,    Where  is  that  opinion  f 

Oo^ei.  I'M  dte  you  the  case,  if  you  please, 
my  lord. 

X,  C.  J.    Pray  let  us  hear  it. 

Dates.  It  is  inBulstrede's  Reports,  in  the  Se- 
cond part,  155.  A  Popisfar  liecusant  is  not  to 
be  admitted  a  witness  between  party  and  party. 

Just.  Withins.  May  a  presbyCerian  be  a  good 
witness,  Mr.  Oates  ? 

Just.  HolUmay,  Or  would  Mr.  Colledge 
have  been  a  good  witnen,  Mr.  Oates  ? 

Dates.  I  tell  you  this  was  my  lord  Coke's 
practice. 

X.  C.  J.  You  have  our  opinion,  and  be  satis- 
fied with  it ;  that  book  says  it  was  my  lord 
Coke's  practice,  and  we  think  if  that  was  his 
practice,  his  practice  was  against  law. 

Dates.  Then  another  thing  I  olgect  to  their 
testimony,  is  their  education. 

L.  C.  J.  That's  no  objection  at  all  neither. 

Dates.  My  lord,  they  are  bred  up  in  a  semi- 
nary asfainst  law,  and  for  which  their  friends 
are  to  be  punished. 

X.  C.  J.  So  is  every  man  living  that  is  bred 
a  dissenter,  bred  up  against  law. 

Dates.  My  lord,  I  have  not  offered  any  dis^ 
senter  as  evidence  tor  me. 

'  X.  C.  J.  No,  they  are  all  no  doubt  of  it  very 
good  people.  Good-wife  Mayo,  and  her  com- 
panions, excellent  Protestants  without  all  ques- 
tion ! 

Dates.  My  lord,  I  humbly  offer  a  statute  to 
your  lordship  :  and  that  is  law  sure. 

X.  C.  J.  Yes,  a  stotute  is  law.  What  sta- 
tute is  it? 

Dates.  It  is  27  of  Eliz.  cap.  9.  The  law 
says  there —  -  / 

L.  C.  J.  Come,  we  will  see  what  the  law 
says.     Read  the  statute  he  speaks  of. 

CI.  of  Cr.  It  is  intituled,  /  An  4<^t  as^nst 
'  Jesuits,  Priests,  and  other  such  like  disobe- 

<  dient  persons.' 

Dates.  My  lord,  I  desire  that  the  preamble 
of  the  act  may  be  read.  . 

CL  ofCr.  'Whereas  divers  pessons  called 

*  and  professed  Jesuits,  Seminary  Priests,  and 
'  other  Prl(^sts,  which  have  been,  and  from 

<  time  to  time  are  made  in  the  parts  beyond  the 

*  seas,  by  or  according  to  the  order  aD(J  rites  of 

*  the  Romi>.b  Church,  have  of  late  come,  and 

*  have  been  senu  umi  daily  do  come,  and  are 
^  sent  into  this  Iledlm  of  Jin^jland,  and  others 

*  the  queen's  majesty's  dominions' — • — 

"  L.  C.  J.  This  is  nothing  to  this  business  be- 
fore us  at  all. 

Just.  Withins.  Does  this  statute  say  they 
are  no  good  witnesses  ? 

Dates.  They  own  themselves  to  be  educated 
at  8t.  Omers,  and  that  is  against  this  law  eJC- 
pressly. 

X.  C'.  J.  What  then  !  Do  they  own  them- 
selves to  be  in  orders,  Jesuits  and  Priests,  than 
J^ou  might  say  somewhat  to  them  upon  thi# 
aw ;  but  do  not  spend  our  time  in  such  trifles. 

Dates.  1  do  not  spend  your  time  in  triflet| 
my  iord  ;Jt  is  my  defence.  y 
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X.  C.  J.  Mr.  AttooMy,  4a  yoa  go  on  ;  for 
?Hre  will  ;iot  sit  heM  to  spond  oor  time  for 
nothing. 

Oaies.  Pray,  mj  lord,  lot  me  Imt  shew  thiB, 
1  ooly  propOfle  one  statute  more  to  your  lord- 
•hip*s  oonsideratlioil.  ^ 

Z.  C.  J.  You  may  propose  to  read  the 
whole  Statute-book. 

Oatet,  Pray,  my  lord,  hear  me  oat. 

X.  C.  J.  ^eak  then  to  the  bustness  in  hand. 

Oates.  It  is  the  statute  made  in  the  Srd  of 
JuBff  Charles  1,  ebap.  9. 

JL.  C.  /.  It  is  nothing  to  the  purpose. 

Oates.  I  am  advised  it  is  very  material 
Ibroae. 

L.C.J.  I  tell  yon  it  is  not,  and  we  mil  not 
let  your  importunity  prevail  upon  us  to  spend 
our  time  for  nothing :  there  has  been  a  great 
deal  of  time  spent  to  aopurpoee  already. 

Oaiu.  Then  if  yon  will  orer-mle  it,  my 
lord 

L.  C.  J.  We  do  over-rule  it :  for  it  signiOes 
nothing  to  this  purpose. 

Oatet.  Pray,  my  lord,  be  pleased  to  give  me 
leave  to  offer  their  judgments  in  cases  of  oon- 
eeienoe,  wheieby  they  own  they  have  dispen- 
sations to  awear  lyes  for  the  promoting  of  the 


X.  C.  J.  That  is  no  evidence  neither. 
OaUs.  Thia  is  very  hard  in  such  a  oase 


X.  C  J.  No,  it  is  not  hard,  that  what  is  no 
evidence  in  law,  should  not  be  suffered  to  be 
given  in  evidence. 

Oata.  It  is  evidence  against  the  poor  dis- 
aenten,  iny  lord. 

L,C.  J,  Indeed,  Sir,  it  is  no  evidence 
against  any  one  body  in  the  world,  if  you  will 
lake  my  word  for  it ;  if  you  will  not,  I  cannot 
help  it. 

Oates.  Then  I  offer  you  one  thing  more,  my 
lord,  and  that  is  what  was  said  and  done  in  the 
ease  of  the  earl  of  Sbatlebqry,  when  he  was 
charged  with  high-treason,  and  committed  to 
the  Tower  of  London ;  at  several  sessions  in 
the  Old-Bailey  and  at  Hickes's-Hall,  they  did 
move  that  they  might  have  liberty  to  bring'  in 
an  indictment  of  perjury,  against  the  witnesses 
which  did  accuse  him  of  treason ;  but  now  the 
court  there  over- ruled  those  motions,  and  would 
not  suffer  my  lord  of  Shaftesbury's  friends  to 
bring  indictments  of  perjury  against  them,  be- 
cause they  would  not  have  the  icing's  evidence 
indicted  of  perjury,  nor  the  popish  plot  called 
in  question :  this  is  a  matter  of  net  in  the  Old- 
Bailey. 

X.  C.  J.  And  thnis  all  idle  too. 

Oatti.  Pray,  my  k>rd,  will  yon  hear  me  ? 

X.  C.  J.  But  pny.  Sir,  will  you  hear  me  too? 
1  teil  yon  this  is  nothing  to  the  purpose  neither. 

Oates,  Mv  lord,  I  desire  to  speak  but  these 
lb#  wocids  then,  as  to  my  own  vritoesses  1  have 
produced.  And  the  first  is  Ciody  Mayo ;  and, 
my  kady  though  it  be  your  hxrdsnip's  pleasure, 
net  to  have  that  good  onioion  of  her,  as  I  think 
the  poor  woman  does  deaerve,  vet  1  hope  her 
evidence  will  have  ila  doe  wciflit  and  canakla- 


with  your  lordship  and  thn  jury.  She 
says,  she  saw  me  in  town  in  the  nvmlk  tf 
May:  Now,  indeed, she  ooold  not  benonHre 
what  May  it  was,  but  she  baid  it  was  the  Msj 
before  the  Popish  Plot  broke  out,  that  is,  W- 
fore  the  rumour  of  that  Plot  waa  spread  ahntd, 
and  ahe  bdievea  the  Ptot  Mke  out  in  16ra 
But  this  she  says  posithrely,  she  saw  me  ia  the 
month  of  Mav  hm.  My  lord,  she  coaiei  ts 
give  this  evidence  freely  and  Toluntarilv:  a 
man  that  b  a  knave,  is  a  knave  for  sometUBg; 
either  out  of  malice,  or  for  gain  or  interest ;  M 
she  has  no  reward  ^ven  her,  nor  can  hopeftr 
any ;  bat  in  love  to  justice,  withoat  any  by-ead 
or  particular  interest,  she  came  beie  to  terti^ 
the  truth  about  her  seeing  me  in  Loadoa,  m 
May  1678.  The  next  witoeas  ia  Mr.  Boder, 
he  was  then  sir  Richard  Barker's  ooachoia. 
He  lived  some  years  with  him,  as  his  servant; 
but  he  is  now  set  up  for  himself;  and  he  sij% 
that  when  he  was  about  his  master's  bunaoi 
in  the  coach-yard,  and  fitting  the  ooaeb  for  t$ 
feteh  his  master  home  firom  Putney»  I  eaneis, 
and  thb  was  the  beginning  of  May,  in  a  dii- 
fvam ;  and  be  says,  he  saw  me  a  secoad  tiM 
m  another  disguise.  Theocooaea  a  third  wit- 
ness that  I  called,  and  that  is  Pa|[e ;  and  bt 
came  into  the  hall>  where  the  patients  me  Is 
wait  for  his  master,  and  there  he  met  me,  asd 
spoke  with  me.  Then  I  called  Walker.ths 
minister,  but  it  happens  his  memory  is  not  0 
good  now^  as  it  was  heretofore  ;  and  indeed  1 
cannot  tell  how  to  blame  him,  for  it  is  so  kngr 
since,  that  it  is  impossible  for  any  bodv  ta  re* 
member  the  circumstances  ot  tiofies  snck'plsoM, 
that  in  some  short  time  after  the  fact  nugbt 
have  been  remembered  with  for  ^nreater  eaae.  1 
expected  sir  Richard  Baricer  might  have  beta 
here  subpmnaed,  to  justify  the  evidence  sf 
these  people;  and  1  did  suspect  tbst  Mr. 
Smith  wooM  have  been  examined :  but  1  per- 
ceived the  court  tender  of  that  point,  as  fcasv- 
ioflf  it  would  then  easily  have  been  seen  upos 
which  side  it  was  that  he  waa  suborned,  tfast  i% 
to  make  such  a  confession  as  Mr.  Attomqr 
would  have  hinted  at. 

X.  C  J.  Have  you  a  mind  to  examine  him, 
Mr.  Oates?  With  all  my  heart.  If  you  cos- 
sent  to  it,  he  shall  be  examined^ 

Just.  Witkims.  If  you  will,  he  shall  be  eau 
amined,  it  was  for  your  sake  he  was  not 

Jost  EoUamay.  It  was  to  do  you  right,  tbit 
he  nvas  refused  to  be  sworn  before. 

Oates,  Qood  Mr.  Jusifee  HoUoway,  yoe  «* 
▼ery  sharp  upon  me. 

Mr.  JoeL  HoUmaw.  No,  I  am  not  sbnf 
upon  you ;  I  think  the  court  did  you  a  giMt 
deal  Off  jusdoe,  you  have  no  reaaonto  osmplH>* 

Oates.  But,  my  ford,  this  I  aav,  the  eridM 
upon  which  I  am  now  indictsa  of  peqaiy  li 
the  same  which  was  deliveead  six  yean  sge  ^ 
the  OU-Bailey,  at Wbitobmd's  trialfint,  sad 


then  at  Langnem's  trial,  where  were  stfteiB 
witnesses  then  prodneed  and  beard  9ff^ 
me:  But  then,  my  lord,  what  credit  didnj^ 
inoetve  at  Whitafaraad  and  Laa«;)Mm's  ti«k' 
Now  if  thiievidmee  thii  I  gave  westhmliv 
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nenies,  wJiat  iiew  objectaon  does  xise  against  it, 
wbtch  was  not  tbcD  hinted,  and  receiv'ed  an 
ansirer?  For  as  to  all  the  records  that  are 
branghtout  of  the  House  of  Lords,  they  have 
BOt  amounted  to  a  change  sufficient  to  diminish 
any  man's  evidence  in  the  world :  for  as  to  the 
Narrative  that  is  entered  there  in  the  Journal, 
I  think  I  and  any  man  eke,  that  were  con- 
'  eemed  as  I  was,  may-  very  well  defend  the 
truth  of  it:  and  1  do  avow  the  truth  of  the  Po- 
pish Plot,  and  will  stand  by  it  as  long  as  I  have 
a  day  to  lire  ;  and  I  do  not  question  but  the 
jury,  upon  consideration  of  those  Protestant 
witncsBes  that  I  have  here  brought  against  these 
Perish  Seminaries,  will  acquit  me  of  this  per- 
j«iry.  I  leave  it  to  your  lordship  and  the  juiy 
to  judge ;  and  I  hope  those  passages  of  heat, 
that  have  fallen  from  me  in  court,  shall  not 
make  me  fare  all  the  worse  in  your  judgment. 
I  have  called  some  noble  lords  to  testify  for 
me;  but  I  find,  either  the  (fiatanoe  of  time  has 
wrought  upon  their  memories,  or  the  difference 
of  the  season  has  changed  tlteir  opinion,  so 
that  now  they  disbelieve  that  which  they  did 
bdieve  before,  and  perhaps  for  as  little  reason 

jL  C  /.    As  they  believed  you  at  first. 

ihtes.  Yes,  truly,  my  lord,  for  as  little  rea- 
son as  they  behoved  me  at  first ;  for  I  cannot 
expect  that  a  man,  who  believes  without  a 
ptnKaple,  ahouU  not  recant  that  belief  without 
M  reason. 

L.C.J.  What  do  you  mean  by  that  P 

Oo/ei.  I  name  nobody. 

JL  C.  J,^  But  the  nobility  that  are  here, 
and  that  have  been  witnesses  m  this  cause,  are 
all  persons  of  that  honoor,  that  the  coart  is 
bound  in  justice  to  take  notice  of  and  vindicate 
tbem  from  your  scandalous  reflections ;  but 
only  I  think  that  a  slander  from  your  mouth  is 
a  very  little  scandal. 

Vaiei.  Nor  from  somebody  else's  neither. 

L,  C.  J,  But,  Sir,  you  must  be  taught  better 


Oc/ci.  I  find,  my  lord,  I  am  not  1^  be  heard 


in  this  cause  withMtience. 

L.C.J.  1  think  you  do  not  deserve  to 


be 


heard  at  all. 

OmU$.  I  cannot  tell  bow  to  help  it,  if  yoo 
win  not  hear  me. 

L,  C.  J.  Can't  you  say  what  yon  have  to 
any  for  yourself  without  reflectioaa,  and  run- 
niivr  out  into  such  extravagancies  t 

OMo,  My  lord,  you  will  suffer  ttie  to  offer 
AaCiMog  that  is  material  for  my  d^hnoe. 

Just.  Wakot,  Do  you  think  it  decent  for 
this  owrt  to  suffer  persons  of  honour,  that  by 
jrmnr  own  desire  were  sworn  to  give  testimony 
'm  this  cause,  should  lie  under  the  r^roach  of 
3(oor,toiigaef 

Offfo.  Good  Mr.  justice  Walcot,  was  there 
•far  any  man  dealt  with  as  I  am,  or  had  such 
anrideiieeofferedtobegiven  against  him  f  Here 
tbew  efier  to  bkoken  me  wim  the  impitfailion 
flf  ftst  ib«d  infimMM  erime  of  fienury  ;  and 
w4o  wm  iha  witoaascn  la  ptovoit,  bat  youths 


out  of  a  seminary  ?  Sir  Geoige  Wakeman, 
and  my  lord  Castleroain,  known  papists,  and 
perhaps  P^isb  recusants  convict  too.  As  for 
my  lord  Cfastlemain,  the  record  of  his  ae- 
quittal  is  brought  as  a  charge  against  me,  to 
prove  that  I  was  fonworn,  and  not  believed  at 
Ills  trial;  when  all  the  world  knows,  it  was 
because  there  was  but  one  witness  sgainst  him, 
that  became  off,  and  that  was  the  reason  that 
was  urged  by  my  lord  chief  justice  Scroggs  at 
that  very  time,  who  would  not  admit  Danger- 
field  to  be  a  witness,  and  reflected  not  at  all 
upon  Riy  testimony,  but  directed  the  jury,  for 
want  ofanother  witness,  to  acquit  him.  Tben^ 
my  lord,  here  is  Wakeman  brought,  and  his 
acquittal  too ;  be  swears  all  I  said  against  him  ' 
was  false  :  wheress,  Jiad  it  not  been  fbr  two 
dishonest  persons,  one  I  have  now  in  my  sight, 
1  sliaN  not  name  any  names,  we  could  at  that 
time  have  proved  five  thousand  pounds  of  the 
money  paid  to  him,  and  that  he  gave  a  receipt 
fbr  it.  But,  my  lord,  this  I  am  sure  of,  if  I 
had  been  brouffnt  in  as  a  witness  in  the  case  of 
those  that  suffered  lately  for  the  Presbyteriao 
Fanatic  Plot  (as  they  dill  it),  I  had  never  been 
called  in  question,  if  my  evidence  bad  been ' 
false  ;  but  it  is  apparent  the  Papists  have  now 
a  turn  to  serve,  and  these  Papists  are  brought 
in,  the  St  Omersyouths,  to  bear  this  testimony 
on  purpose  to  falsify  my  evidence,  and  to  bring 
off  the  Popish  Lords  that  now  stand  impeached 
of  high-treason  for  the  Popish  conspiracy : 
but,  my  lord,  I  hope  as  the  court  would  never 
admit  mdictments  of  perjury  against  the  wit- 
nesses in  that  case  of  my  k>rd  Shafiesbury,  so 
you  will  not  admit  it  here;  and  if  my  lord 
chief  justice  Jones  were  in  the  right,  who  did 
the  same  ^ing  in  bis  circuit,  I  hope  I  shall 
have  that  right  done  me  here.  My  lord,  it  ia 
not  me  they  indict,  but  the  whole  Ph)testaDt 
interest  is  aimed  at  in  this  prosecution ;  and 
hereby  they  arraign  the  whole  proceedings  of 
so  many  parliaments,  all  the  courts  ^  justioeL 
and  the  verdicto  of  those  juries  that  convicted 
the  traitors  that  were  executed  ;  for  my  own 
part,  I  care  not  what  becomes  of  me,  the  truth 
will  onetime  or  another  uipear. 

X.  C.  J.  I  hopein  God  it  will. 

Oat€$.  I  do  not  question  it,  my  lord. 

X.  C.  J.  And  I  hope  we  are  finding  it  out 
to-day. 

Oattz.  But,  my  lord,  since  I  have  not  the 
liberty  to  argue  those  things  that  were  most 
material  Ib^  my  defence  against  this  indict- 
ment, I  appeal  to  the  great  God  of  heaven  and 
earth,  tbeju^e  of  all;  and  once  mvre  in  hia 
presence,  and  before  all  this  auditory,  I  avow 
my  evidence  of  the  Popish  Ptot,  all  and  every 
part  of  it,  to  be  nothii^  but  true,  and  will  ex« 
)»ect  fhMD  the  Almighty  God,  the  vindicatioa 
of  mv  integrlnr  and  innocence. 

SiL  Gen,  May  it  please  your  Iscdsbi^^aaA 
you  gentlemen  ^  the  inry^—  • 

Osl€i.  My  lord,  I  have  one  thing  to  move 
to  your  lordship;  I  desire  I  may  be  Iwoiigh^ 
up  to-morrow  by  rule  of  a>urt  to  hear  015 
tnal  that  is  than  to  be-  1 
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L.  C.  J.  Ay,  let  him  be  brought  op  by  rale 
to  his  trial.  x 

Oatet,  My  lord,  I  lie  under  very  great  afflic- 
tion with  the  stone  and  the  goat,  and  besides 
that,  I  bare  laia  in  irons  these  twenty-one 
we^;  I  beseech  your  lordship,  that  this 
cruelty  may  not  be  inflicted  upon  me.  My 
lord,  1  am  bat  hitherto  a  debtor  to  the  king 
npon  a  OTil  account ;  and  if  I  should  be  con- 
victed upon  these  iudictments,  I  could  then  be 
but  in  execution  for  a  trespass  :  and  I  humbly 
tonceiv^e  and  hope  the  court  will  shew  me  that 
ffayour,  as  to  acquaint  my  keeper,  that  I  ought 
not  to  be  so  handled. 

L.  C.  J.  Look  you,  for  that,  I  tell  you  again 
what  I  have  often  said,  I  expect  Ifrom  the 
marshal  that  he  keep  you  as  he  ought  to  keep 
you;  I  have  heard  that  there  have  been' 
abundance  of  attempts  made  for  your  escape, 
and  therefore  the  marshal  must  have  the 
greater  care  of  yon. 

Oates.  Let  any  of  those  complaints  be  made 
out,  my  lord,  and  I  will  be  contented  to  be 
used  how  they  will. 

X.  C.  J.  I  repeat  it  again.  Let  the  marshal 
bare  a  care  to  keep  you  '  in  salvft  et  arctft 
*  Custodift,'  according  to  law. 

Just.  HoUoway.  If  the  marshal  does  other- 
wise than  his  duty,  inform  against  him,  and 
take  the  remedy  the  law  allows. 

Marthal,  But  the  last  nighi,  my  lord,  ropes 
were  brought  into  his  chamber,  on  purpose  to 
jnve  him  means  to  escape,  and  here  are  the 
Eondle  of  ropes. 

.  Oates,  1  know  nothing  at  ail  of  them,  I 
assure  Tou,  my  lord. 

L,  C.  J.  Well,  yoQ  have  our  rale.  Go  on, 
Mr.  Solicitor. 

Sol,  Gen.  May  it  please  your  lordship,  and 
you  gentlemen  of  the  jury,  I  am  of  counsel 
for  the  king  m  this  cause  ;  which  is  upon  an 
iudictment  of  peijtiry  aipinst  Titus  Oates,  the 
defendant;  and"  the  perjury  charged  upon  the 
defendant,  is  laid  to  be  in  bis  oath  at  the  trial 
of  Ireland,  at  the  Old-Bailey  ;  and  it  is  thus, 
that  he  in  bis  evidence  at  that  trial  did  swear, 
that  there  was  a  treasonable  consult  of  the 
Jesuits,  held  at  the  White-Horsetavernin  the 
Strand,  the  e4th  of  April  1678,  and  that  he 
was  there  present 

Oates.  Ay,  I  was  there. 

L.  C.  J.  You  must  be  quiet,  and  let  the 
counsel  goon  without  interruption. 

Sol.  Gen.  And  that  they  sepsnted  them- 
selves into  lesser  companies  and  clubs,  and  that 
the  Jesuits  came  to  a  resolution  to  murder  the 
late  king,  and  that  he,  the  defendant  Oates, 
carried  Siis  resolution  from  chamber  to  cham- 
ber, and  saw  it  signed  by  them  :  now  all  this 
is  laid  in  bis  indictment  to  beftdse ;  for  that,  in 
truth,  he  was  not  present  at  any  such  consult 
of  the  Jesuits  at  the  White- Horse  tavern  in  the 
Strand  upon  the  34th  of  April  1678,  nor  did 
carry  any  such  resolution  from  chamber  to 
chaitiber  to  be  signed,  as  he  had  swora  in  the 
Old- Bailey  at  that  trial ;  and  so  has  committed 
irilfal  and  OQrrapt  peijury. 


Gentlemen,  *  The  evidence  that  has  bcra 
given  to  prove,  that  he  was  not  present  at  aoy 
such  consult,  nor  did  cam  any  mich  resslntMB, 
has  been  by  proving  where  he  was  at  tbat 
very  time  that  he  swears  this  consult  was  MA, 
that  is,  that  he  was  really  at  St.  Omets.  is 
parts  beyond  the  seas,  and  not  in  London ;  asd 
to  make  out  this,  we  have  produced  no  Im 
than  twenty  witnesses,  that  swear  i^ositircty, 
and  give  you  very  many  circunibtanct^  to 
intluce  you  to  believe,  that  what  thev  bate 
taken  upon  them  to  remember,  is  really  tad 
efiectually  trae. 

First,  You  have  Mr.  Hilsley ;  and  heswcin 
that  behimself  came  away  from  St.  Omentlie 
24th  of  April,  New  Stile,  which  is  the  14di  of 
April,  Old  Stile,  which  vras  a  Sunday ;  tint 
night  became  to  Calais,  the  next  day  he  ar- 
rived at  .Dover,  and  coming  up  to  town  lo* 
wards  London,  the  next  day  he  met  with  Ih. 
Bumaby,  who  was  then  going  to  St  Odob. 
And  he  further  swears,  that  at  that  very  timi^ 
"when  he  came  from  St.  Otaaers,  he  left  OstUs^ 
the  defendant,  upon  the  place:  this,  I  say,  w« 
the  14th  oi*  April.  And  for  a  confirmatioorf 
this  to  be  true,  he  left  him  there  at  that  tiaie, 
I  would  mention  what  two  other  witneises  do 
testify,  and  therein  do  Tcrify  what  hesweixi; 
for  they  tell  you,  that  at  this  rery  time  when  he 
came  over,  or  within  a  day  or  two,  but  loaf 
before  such  time  as  there  was  any  oocasiOB  to 
bring  this  to  be  a  question,  bo  told  one  of  tbes, 
in  a  discourse  that  was  between  them,  tbat  bo 
had  left  upon  the  place  from  whence  be  came, . 
which  was  the  college  at  St.  Omeis,  so 
English  minister,  whose  name  was  Sampooo 
Lucy — r- 

Oates.  My  lord,  I  beg  I  may  have  kavelP 
withdraw,  for  I  am  very  weak  and  ill. 

L.  C.  J.  Then  make  room  for  him  to  go 
away,  if  he  will. 

Sol.  Gen.  And  they  give  you  an  accovflt, 
that  the  defendant,  Oates,  went  by  thatooBie  . 
there,  and  it  is  not  denied  by  him  that  he  jj 
so :  and  this  is  a  circumstance  greatly  venf/Ii(| 
Mr.    Hilsley's  evidtoce.     Then  conaes  Mr. 
Bumaby,  who  swears,  that  he  met  Mr.  HiW^ 
when  he  came  from  St.  Omers,  about  tbe  16tb   i 
of  April,  Old  Stile,  and  the  21st  of  April,  jM*   j 
Stile,  he  came  to  St.  Omers  ;  and  that  wlff  J 
he  came  there,  he  found  Oates  there  npos  tto  i 
place ;  this  was  the  1st  of  May,  New  Stile ;  aod 
lie  gives  you  this  cinmmstance  to  wreo^** 
his  testimony,  that  he  very  well  T&afomk 
thatupon  the  Snd  of  May,  New  Stile,  tfaoAT 
after  be  came  to  St,  Omers,  Oates  i"*"]*; 
into  his  company,  and  got  himself  acqutu^ 
with  him.    He  says  further  that  upoptbeSri 
May,  New  Stile,  he  particulariy  rerten*"' 
Oates  was  m  his  company  there,  aad  n^ 
went  intothe  garden  and  walked  ^^f^^^l^ 
also  says,  he  saw  him  the  5th  of  Mav,  >!* 
Stile,  which  is  the  96th  of  April,  CM  Stile,  tbo 
day  after  this  day  assigned  for  the  coaooOf 
with  this  circumstance,  that  he  «*"  ""**?!! 
have  seen  him  in  the  Rhecorick  sriiool,  as^ 
socoeanvely  afterwards  he  gives  you  »  I^' . 
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Mbr  «oo6tint  dowo  to  Bfidftnmmer :  sfterthat, 
4ktm  oMitifiued  in  the  eoltege  at  8t.  OmeiB, 
4ttd  ifaeb  went  aWay. 

ThM  tlie  oeit  witneM  w«  produce  is  Mr. 
Pm>I^  and  he  gi?es  you  an  account,  that  a()on 
^leSSth  of  April  1678,  New  Slile,  which  Was 
the  15th  of  Aottl,  our  StiJe,  he  came  over 
here,  and  he  leh  behind  him  at  St.  Oroere  the 
deCeodant  Gates ;  for  he  particularly  remem- 
tars,  that  he  saw  hiro  there  when  he  came 
«way ;  so  Hilsley  left  him  the  14th  of  April, 
Mr.  F^l  came  away  the  15th  of  April,  which 
is  their  25tb,  and  left  him  at  St.  Omers,  and 
#oes  not  remember,  that  he  used  to  be  absent 
%ttt  of  the  colle^  ;  and  Mr.  Bmtiaby  finds 
liim  there  the  Slst  of  April;  so  that  particu- 
larly at  the  times  the  other  two  came  away, 
and  Boruaby  came  thither,  there  he  was,  and 
there  they  saw  him. 

The  next  witness  is  Mr.  Thornton,  and  he 
Ipves  you  an  account  when  Oates  cam^  thither 
iirst,  and  how  lon^  he  staid  there;  he  savs 
he  came  abont  Christmas  1677,  and  there  he 
fliBid  till  Midsummer  eve  1678 ;  and  he  tells 
jou  some  particular  days  he  saw  hini  on  ;  he 
Mys  he  saw  him  there  on  the  1st  of  May, 
New  Stile,  and  he  saw  him  the  2nd  of  Mav, 
N^w  Stile,  in  company  with  Mr.  Burnaby,  the 
next  day  after  his  arrival  there,  wondermg  at 
ttdr  sodden  acquaintance.  And  he  adds  a 
{iatticalar  circmnstance,  why  he  remembers  it 
was  the  9nd  of  May ;  because  that  day  the 
idiolars  at  St.  Omefs  acted  a  play,  at  which 
Oates  had  ascnAe  for  a  seat:  and  he  says  he 
does  likewise  remember  him  to  have  been  there 
When  Mr.  Pool  came  away,  whith  was  thfe 
f  5th  of  April,  New  Stile. 

Itien  Mr.  Conway,  that  was  our  next  wit- 
ness, ipTcsyou  an  account  likewise  of  Oates's 
eoming'to  St.  Omen  about  December  1677, 
and  how  long  he  staid  there,  viz.  till  the  latter 
tiki  of  J  une  1 678.  And  he  does  not  remember, 
that  he  lay  out  of  the  college  above  one  ni^ht, 
4lhd  that  was  in  January.  And  he  remember^ 
yhrticdarly  thtt  he  saw  him  with  Mr.  Burnaby 
anch  a  day  in  May. 

Then  we  brought  anoth^  witness,  and  that 
was  Mr.  Haggerstone ;  and  he  tells  you,  be 
had  good  reason  to  remember  Mr.  Oates,  for  he 
was  in  the  same  chissis  vtrith  him  ;  and  this 
Gentleman  ^ves  an  account  particularly,  that 
Se  rememMra  him  to  be  there  the  next  day 
4lftefr  Mr.  Burnaby  came,  and  agrees  in  testi- 
niony  with  all  the  rest,  that  from  Christmas 
MMidsumtoer,  he  was  not  absent  out  of  the 
college  but  one  night 

We  hate  another  wrtn^M,  Mf .  ibeeston ;  and 
he  remembei's,  that  Oates  was  placing  at  nine* 

e'  IS  the  1st  of  May  ;  he  remembers  the  2d  of 
ay  to  hare  seen  him  with  Mr.  Burnaby  after 
the  play  was  over  ;  and  that  agrees  with  the 
other  witnesses  about  his  being  in  Burnaby 's 
.  <cmi|>any  the  3d  of  May  ;  and  he  femembNcrs 
likewise,  that  he  himsellf  was  chosen  reader  to 
Ihe  Aodality,  bat  ifpon  Mr.  Oates's  importunity 
ht  sappiied  the  place  in  Mr.  Beeston's  room, 
«hly  fHth  titit  Merve  iod  eoiidiiion,  That  Mr. 
vx>u  z. 


Beeston  was  to  be  reader  at  any  time,  if  Oates  • 
failed.  And  he  gi«>es  yo«  this  particular  ac- 
count, that  Oates  did  itad,  as  he  bdieres,  e?ery 
Sunday  and  holiday,  from  the  latter  end  of 
March,  when  he  was  chosen  reader,  to  withitf 
a  week  of  his  going  away  ;  for  that  be  did 
never  read  himself,  as  be  should  ha?e  done  if 
Oates  had  been  absent  or  failed  to  read. 

We  have  another  witness,  and  that  is  Mr. 
Smith :  and  he  swears  his  being  there  from 
Christmas  1677  to  Midsummer  1678,  and  ha 
remembers  particularly  as  to  April  and  May, 
because  the  Slst  of  April  he  himself  fell  sick 
m  the  college,  and  went  into  the  infirmary,  aiifl 
remained  ther«  till  the  7th  of  May;  and  be 
does  remember  that  C^tes  visited  him  very  oft 
in  that  time  in  the  iniirmary,  and  told  him  Mr. 
Hilsley  was  gone  away,  and  Mv.  Pool  wai-< 
gone  away,  and  two  or  three  other  particutara, 
which  happeneil  in  the  college  at  that  time  ;  so 
that  there  is  another  evidence,  that  is  very 
strong  with  circumstances  to  confirm  the  tes- 
timony of  the  rest ;  and  he  gives yoi  a  varj^ 
satisfiictory  account  of  it,  by  shewing  the  rea- 
sons how  be  comes  to  remeihber  these  things, 

Mr.  Price,  who  was  our  next  witness,  has 
given  you  a  relation  all  to  the  same  purpose  of 
Oates's  coming  there  at  Christmas,  and  of  hi* 
^iDg  away  at  Midsummer.  And  he  retnem'^ 
hers  particularly,  that  Oates  was  at  St  Omers 
when  the  Jesuits  went  to  the  consult  at  London^ 
for  that  there  was  a  consult,  and  at  that  time, 
is  acknowledged  to  be  tme ;  but  not  such  as  he 
says,  nor  was  he  there  ;  but  he  says  some  of. 
the  fathers  did  call  there  in  the  way  to  Bug- 
fond.  And  at  that  very  time  and  after,  he  fla# 
him  there.  And  Mr.  Doddington  gives  you  tht 
same  account 

Then  comes  Mr.  Gerrard,  aind4ie  tdlti  yon 
a  story  to  the  same  poipose  :  hew  long  Oates 
was  there,  and  when  he  came.  And  that  tha  , 
9d  of  May,  he  remembers  Oates  was  at  the 
play  ;  and  he  remembers  the  26th  of  May, 
Oates  was  there,  which  was  the  16th  of  May 
Old  Stile.  And  he  is  sure  Oates  was  there  at 
that  time,  for  this  reason,  that  being .  the  da^ 
whereon  he  himself  was  confirmed,  St.  Au- 

fustine's  day  ;  and  Oates  was  confirmed,  with 
im :  and  therefore  he  has  reason  to  remember 
Oates  was  at  St.  Omers. 

My  lord  Gerrard  of  Bromley  was  our  nfxt 
witness,  and  he  gives  you  an  account  to  the 
same  purpose  ;  and  to  the  general  evidence, 
in  which  he  Confirms  the  otliers,  he  adds  this 
particular,  That  Oates  used  to  read  whh  a  sin- 
gnlar  canting  tone  so  that  he  must  needs  re- 
member hitii,  and  was  so  remarkable  for  other 
things,  that  he  could  not  be  absent  without  be- 
ioj^mif^ed,  which  he  never  was. 

Then  comes  Mr.  Morgan,  who  wa*  there  al 
that  time,  a  scholar ;  but  he  is  now  a  minister' 
of  the  church  of  England ;  and  therefore  not 
htble  to  Mr.  Oates's  great  excepiion  of  reli- 
gion. He  confirms  what  all  the  witnesses  said 
of  the  time  of  Oates's  coming,  and  of  the  taints 
of  his  ffoiug  away:  and  particularly  he  sweara, 
that  vrhen  Mr«  HUsdey  went  away,  he  wal 
4H 
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•  there;  when  Mr.  Pool  went  away,  he  waa-t 
there  ;  and  vvheD  Mr.  Barnaby  catne  thither, 
be  was  there.  And  this  Ir  not  all,  tor  there  is 
something  more  remarkable  in  his  testimony ; 
for  he  tells  you  particularly  hedoes  remember, 
That  upon  the  24th  of  April,  Old  Stile,  the  day, 
ffentlemen,  uhen  Oales  says  he  was  at  the  con- 
sult in  London,  Gates  was  then  at  St.  Omers. 
And  the  occasion  ot  his  remembering  thi»,  he 
giviis  you  an  account  of;  tor  he  telb  you,  upon 
reading  the  trial  of  Ireland,  where  Gates 
■v>ears,  That  he  was  here  at  the  comsult  the 
S4th  of  April  1678,  Old  Stile,  all  the  college 
reflected  upon  it,  and  wondered  at  the  impu- 
dence of  the  man,  that  he  should  dare  to  swear 
0Hch  a  thing,  when' all  the  college  remembered 
bim  to  be  there  ail  the  while.  And  upon  re- 
collection of  circumstauces,  he  himself  did  par- 
ticularly recollect  his  own  playing  at  hall  that 
▼ery  day,  and  having  tossed  bis  ball  over  the 
wall,  he  borrowed  Gates's  key  to  go  into  the 
garden  to  fetch  it :  And  this  was  thought  of 
'whilst  things  were  fresh,  and  every  man  remem- 
bered thivj  or  that,  or  the  other  thing  to  be 
done  at  such  a  paiticular  time. 

Mr.  Arundel,  \^ho  was  another  witness, 
proves  the  general  testimony  of  the  rest,  and 
agrees  in  some  particular  things ;  and  all  he 
says  is  to  the  same  purpose.     « 

Mr.  Christopher  Turbervile,  he  comes  and 
swears  Gates's  being  at  8t.  Omers  the  4th  or 
5th  of  May,  which  is  4he  24th  and  25th  of 
April  Gld  Stile.  For  that  upon  Mr.  Poors 
going  away,  he  chang«>d  his  chamber  in  the 
college,  anil  saw  Gates  divers  days  afterwards 
in  bis  chamber,  and  at  the  door  ;  and  he  knew 
that  he  constantly  read  in  the  sodality,  and 
that  he  left  particularly  the  Sunday  before  he 
went  away»  which  was 
1678. 


lege,  and  whom  it  seems  this  persoa  bii 
known  in  Spain  ;  but  Gates  did  refuse  to  speak 
with  him,  and  did  not  come  down  to  hia. 
Thus  be  remembers  such  an  one  csioe  there, 
and  when  he  was  there,  he  was  teat  to  Oiies 
to  dei^ire  him  to  come  down  to  this  man,  and 
he  would  not.  Ay,  but  now  how  is  this  remem* 
b(n*ed  to  be  at  the  time  when  th^  congrej^tiiM 
was  held  here  in  England  ?  As  to  that,  he 
givfs  this  plain  aud  full  account,  That  it  mot 
be  at  that  very  time ;  for  the  scholars  did  As- 
course  afuong  themselves,  and  were  recbofunK 
up  what  he  bad  gotten  among  theio,  aod  irhtt 
be  had  gotten  at  Watton ;  and  fioding  that  it 
was  very  inconsiderable  that  be  bad  gotten  at 
Watton,  they  talked  among  theaiselvet  vbit 
should  be  the  reason;  and  concluded  it  wai, 
because  the  fathers  were  gone  overtu  £Bgbiii 
to  the  congregation. 

These  particular  circomstances  oar  witnesRi 
give  YOU  as  the  reasons  of  tlieir  particular  ra- 
memnraiices  of  the  particular  times :  fiat,  mh 
tlemen,  you  most  take  along  with  you  thaie 
general  consideratioDS  too  that  are  offeitil, 
which  do  affect  the  whole  time,  from  Chriit- 
mas  till  Mklsumraer.  First,  That  none  cu 
come  or  go,  without  being  discoursed  of  io  the 
college:  Next,  that  much  more  Mr.  Oais 
must  needs  be  missed,  than  any  other,  beiqeto 
remarkable  a  person,  as  they  tell  yoo,  ml 
scarce- any  weeic  passed  without  his  loakisgit 
remarkable  by  some  ridiculous  action  or  aaa- 
ther.  They  say  lie  sat  singly  by  bimsetf,ata 
particular  table,  that  no  man^coukl  cone  into 
the  hall,  but  they  must  see  him ;  and  thereibie, 
if  alisent,  must  needs  miss  him.  And  jtA 
they  swear  they  do  not  ever  remember  bin 
absent,  but  that  one  nii^t;  and  if  he  had  beea 
about  Midsummer  ,  absent,  they  must  "neeils  have  observed  it,  be* 
I  cause  of  all  those  circumstanoes  that  have  bn 


There  was  another  gentleman,  and  that  was  ';  reckoned  up. 
Mr.  Anthony   Turbervile,  who  gives  evidence  '  ^   These  are  the  witnesses,  gentlemen,  that  «e 


all  to  the  same  purpose ;  and  this  circumstance 
.goes  thorough  all  the  testunony  of  these  per- 
sons, that  there's  scarce  any  body  can  come  to,  ^  ^     -    ^,   __ 

or  go  out  of  the  college,  but  it  is  known  to  all :  it  from  him  at  that  time  that  be  bad  I^Otfa 
that  are  there ;  every  man  takes  noiice  of  it,  |  at  St.  Gmers,  when  there  was  no  tbooghu  of 
it  is  the  copomon  <liscotirse  aiiiongst  them ;  and  !  this  question. 

therefore  they  give  tliis  as  the  reason  of  their  |      Now  among  these  twenty  witnesses,  tiat 
belief,  that  he  was  there  all  this  while,  because  '  are  not  above  two  or  three  at  most  tluit  wereat 
they  did  not  remember  any  thing  that  should  , 
^tve  them  occasion  to  believe  Mr.  Gates  was 
away  from  tiie  college  from  Christmas  till 
Midsummer,  but  only  one  time ;  and  the  re- 
membrance of  that  does  shew,  that  they  do 
reallv  observe  these  things,  for  they  could  all 
tell  that  in  January  he  went  to  Watton,  and 
staid  out  one  night. 

There  is  one  witness  more  that  is  positive 
and  particular,  and  that  is  Mr.  Claveriog,  and 

be  remembers  Gates,  by  a  very  remarkable,       , ^ 

circumstance,  was  at  St.  Gmers  at  the  very  '  witnesses,  and  so  strong  a  proof,  what  is  it  ihit 
time  the  congregation  is  said  to  be  held  in  Lon-  j  Mr.  Gates  has  produced  against  it.^  BkiiM 
dim}  for  he  tells  you  there  came  a  person  to  ,  objection- to  their  testimony  is,  There  wemie- 
beg  mooev  of  him,  and  there  was  a  collection  veral  that  came  from  St.  Gmers  to  testify  af 
made  in  tne  house ;  and  tbis  person  did  desire    those  former  trials  what  tliese  now  swear,  vha 


have  produced  to  prove  this  chaige  apoo  the 
defendant,  two  of  whom  are  brought  odIj  lo 
verify  Mr.  Uilsley's  testimony ;  haviuirbeiri 


either  of  the  trials  before.  They  were  sew 
produced  as  evidence,  though  indeed  tbef 
proved  the  same  thing  that  was  testified  bj 
others  then,  but  with  many  other  cocob* 
stances  and  particulacities  that  were  aot  befot 
spoken  of;  some  are  now  produced  that  me 
produced  before,  and  the  reason  is,  htam 
they  are  themselves  concerned  in  those  parti- 
cularities which  gave  occasion  to  the  otiieis  ti 
remember  them. 
Gentlemen,  afier  the  producing  of  so  "inuij 


to  tpefik  with  Gates,  who  was  then  in  the  col* 


were  not  believed,  but  1  was  beliared,  sod  tbi 
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men  were  c<m?icted,  condemned,  and  exectit- 
•d  upon  my  testimony :  But  is  that  aU  he  has 
to  say?  No,  says  he,  I  hare  likewise  witnesses 
to  offer  as  a  counter-proof  to  them,  a  positive 
proof  that  I  was  here  in  Endaod  at' the  time 
they  swefir  me  to  be  at  St.  Omers.  And  he 
TOys  well ;  if  that  be  proved,  there  is  an  end 
©♦  the  case.  Well,  what  w  the  pnwf  ?  The 
witnesses  that  he  has,-  have  been  these  four, 
Cicely  Mayo,  servant  to  sir  Richard  barker ; 
Butler,  his  coachman ;  Page,  another  of  sir 
Richard's  servants ;  and  the  parson  Walker. 

The  evidence  of  Paore  and  talker,  thon^b 
produced  last  by  Mr.  Dates,  yet  I  crave  leave 
to  mention  first,  and  set  them  out  of  the  way. 
Pa^,  he  remembers  to  have  seen  IVr.  Oates  m 
m  disguise  at  «ir  Richard  Barker's,  that  is,  in 
Sfrey  ck>aths ;  hot  he  is  not  certain  as  to  tlie 
time ;  and  he  cannot  take  upon  him  to  say 
what  time  of  the  year,  or  what  year  it' was, 
only  he  believes  it  was  in  May  :  and  therefore 
that  can  be  no  sufficient  evidence  to  contradict 
witnesses,  tliat  with  great  particularity  speak 
to  certain  times.  As  for  Walker,  the  parson, 
lie  said  he  saw  him  between  St.  Martin's-lane 
and  Leicester- fields;  but  he  canuot  remember 
the  time  when  neither:  nay, the  remembrance 
he  has  of  it  goes  rather  to  another  time,  than 
the  .time  in  question ;  for  being  asked  what 
circumstance  he  knew  the  time  by,  he  said,  it 
was  about  a  year  and  a  quarter  before  the  plot 
was  disc(;vere.l,  which  must  be  in  April  or 
May  ld77,  and  that  will  do  the  doctor  no  ser- 
vice at  all  upon  this. question. 

Now  let  us  consider  Mrs.  Mayors  testimony ; 
ftnd  the  oath  that  she  made  was  this,  Tlrat 
when  Oates  came  over  into  England,  she  saw 
him  at  sir  Richard  Barker's  house  the  latter 
end  of  April,  or  the  beginniug  of  May,  and  the 
week  befme  Whitsuntide,  the  latter  end  of 
April  or  the  l>eginuing  of  May,  was  the  first 
time  that  he  came,  that  she  saw  him;  but 
that  he  came  before,  as  she  heard,  hut  the 
coachman  only  saw  him,  and  toUl  her  that 
Oates  had  1>€en  there :  but  the  second  time 
•he  did  see  him,  aod  he  went  in  and  dined  there 
in  the. house.  Sir  Richard  Barker  was  not 
there,  but  my  lady's  sister,  her  sons  and  da  ugh  • 
ters  were  there.  She  says,  that  she  saw  jiim 
again  a  week  before  Whitsuntide  ;  that  when 
he  came  the  fii-st  time  he  was  in  grey  clothes, 
a  white -hat,  and  a  short  perriwig.  Afterwards 
he  was  in  black  clothes,  a  pretty  long  perriwig 
ttot  very  long,  but  the  perriwig  was  brown ; 
and  these  arc  the  circumstances  she  remem- 
bers to  have  seen  him  by. 
•  Now  let  us  see  what  Butler,  the  coachman, 
eays :  he  remembers  about  the  beffinoiog  of 
May  he  saw  Oates  at  his  master's  house  in  a 
disguise ,  the  other  said  it  was  tlie  latter  end 
of  April,  or  the  beginning  of  May  ;  but  I  sland 
*not  ui>on  that :  but  this  he  does  swear.  That 
the  first  time  he  saw  him,  Cioely  Mayo  saw 
him  too,  that  he  was  then  in  grey  clothes,  a 
white  hat,  but  his  hair  was  cut  short,  and  he 
had  no  perriwig  on ;  afterwards  he  came  in  a 
«iflaattioncokHired  coat,  and  green   ribbons, 


and  a  fong  black  perriwig.    This  is  Butler's 
evidence. 

Now  these  two  people's  evidence  are  utterly 
impossible  to  be  reconciled,  they  contradict  one 
another  so  much :  first  they  contradict  one 
another  in  this;  she  says,  the  first  time  he 
came  she  did  not  see  him,  but  the  coachman 
told  her  hh  had  been  there;  but  he  swears, 
That  she  did  at  that  time  look  out  of  the  win- 
dow into  the  yard,  and  did  see  him  as  well  aic 
he.  Another  contradiction  is  this :  she  re- 
members the  first  time  became  ingrev  clothes, 
a  white  hat,  and  A  short  perriwig ;  the  coach- 
man swears  he  had  no  perriwi;;  on ;  but  his 
hair  was  cut  short  to  his  ears.  Then  again  she 
swears  the  second  time,  be  was  in  black  clot)ies 
and  an  indifierent  long  perriwig,  and  thd  per- 
riwig was  brown  :  and  the  other  swears  he  was 
in  cinnamon -colourefl  clothes,  and  a  long  per- 
riwig, and  it  was  a  black  one.  Now  thus  yon 
see  the  witnesses '  contradict  themselves,  and 
cannot  be  reconciled  to  one  another. 

But  take  one  thing  more,  which  is  very  con- 
siderable, wherein  she  contradicts  Mr.  Ger- 
rard ;  for  she  swears  he  ^-as  here  a  week  he- 
fore  Whitsuntide ;  that  she  is  sure  of:  now 
that  falls  upon  the  nineteenth  day  of  May ; 
then  U|H)n  the  sixteenth  day  of  May,  was  the  ' 
week  before-  Whitsuntide  ;  now,  that  is  a  most 
eminent  day,  by  the  testimony  of)  Mr.  Gerrard ; 
for  that  happens  to  be  the  twenty -sixth  of  May, 
New  Stile,  and  that  was  the  day  he  was  con- 
firme<l  with  Mr.  Gerrard  at  St.  Omers;  and 
no  man  snre  can  donbt  which  of  the  two  wit- 
nesses is  to  be  believed ;  and  it  cannot  but  be  true, 
that  he  was  there  at  that  time,  because  ^o  re- 
markable a  circtnnstance  cannot  be  forgotten: 
and  yet  this  woman  swears  that  he  was  there 
a  week  betbre  Whitsuntide,  and  that  by  com- 
putation must  be  the  time  of  his  confirmation. 
But,  gentlemen,  another  thing  that  I  ofier  upon 
the  testimony  of  these  witnesses,  is  tlris :  if  you 
will  believe  it,  he  himself  contra^ticts  his  own 
witnesses,  or  they  him,  and  one  of  them  is  for- 
sworn :  for  he  has  sworn  the  consult  was  the 
twenty-fourth  of  April,  and  that  three  or  four 
days  after  that  was  over,  he  went  back  with  the 
fathers  to  St.  Omers:  now  this  contradicts  all 
that  his  witnesses  have  said.  But  he  has  given 
himself,  as  he  thought,  some  little  latitude; 
says  he,  the  consult  began  the  twenty -fourth 
but  it  held  six  or  seven  days  longer.  We  will 
for  this  time  admit  it  to  be  so,  and.give  him 
the  six  days  he  requires ;  and  yet  afW  all,  it 
will  not  come  up  to  the  time  that  his  witnesses 
speak  to  :  for  to  the  S4th  of  April,  add  six  days 
aud  that  brings  us  just  to  the  last  day  of  Aprd; 
and  then  take  four  days  in  May,  to  make  up 
the  three  or  four  days  after  the  consult  was 
over,  and  we  are  yet  at  a  great' distance  fnmi 
the  Whitsun- week;  for  that  was  the  19th  of 
May,  and  the  week  L>e(bre  must  be  the  ISth  or. 
ISth,  and  so  it  is  impossible^to  be  reconciled  to 
truth  what  he  and  his  witnesses  swear ;  either 
the  evidence  that  the  doctor  now  bring^,  must 
lie  a  contradiction  to  his  own  former  oath,.«>r 
his  Ofith  proves  they   are    mistakeu  besides 
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tfte  i^ntaittctipn  that  in  hefeweea  the  wh^^emtm 
tbemselyes ;  for  tbey  Tar^'in  a  mat  nmoy 
inaterial  circiimstancca,  woi«b  I  have  before 
wckoned  up  to  you. 

But  g^eoUemeiif  lalse  witneaaes  are  ?ery  often 
detected  by  little  circucnstaQeei,  though  i  mu$t 
aeeda  aay»  these  arc  not  amaH  ones  ^  for  these 
are  very  remarkable  tbiqga  id  theoiselreSrAod 

rt  ooniradictions  to  one  another,  and  there* 
ii  ia  ii|)pii6sible  tbey  both- can  awear  true. 
There  were  some  oiber  wilqesaes  that  were 
produced  by  Mr.  Oate»  foraaerly  upon  thia 
koiot}  one  of  which  waa  Clay,  the  pneat,  and 
ne,  you  hear,  is  contradicted  by  Mr.  Uowarira 
testimony,  who  not  only  tella  you  he  waa  not 
^at  liis  bouse  when  he  says,  be  waa,  but  shews 
liiat  Clay  waa  mistaken  in  point  of  time :  it 
waa  oot  in  May,  but  in  July.  But  that  is  not 
»11,  we  have  another  evidence,  fj^Uemen,  to 
nhew  how  tUa  mialake  cornea  to  pass,  and 

'  will  ffive  4  great  li^  into  this  sort  of  practice 
that  baa  been  used  m  this  matter  ;  for  we  have 
two  witnesae»  that  give  you  an  account  how 
Oates  and  air  ^Uiam  Waller  were  at  the 
jBate-Heiiae  with  Clay,  and  there  did  threaten 
him,  thai  unless  be  swore  he  dined  with  Oatea 
iCtMr.  Howard'a  in.  May,  they  knew  he  was 
a  priest,  and  he  ahonkl  be  hang*d.  The  man 
w;a8  eomewhai  cautioua  at  first,  for  truly  ha 
Jciiew  nothing  of  the  matter }  bnt  at  last,  upon 
eooditio»  he  might  have  hia  money  again  that 
was  taken  Ihnnnim,  be  had  been  a  lo^e  tbr- 
werly ,  and  he  did  not  know  what  he  might  do. 
Now,  we  find  presently  after,  that  he  waa  in 
fact  brought  as  a  witness ;  what  he  aware,  Mr. 

'Boward  tells  you,  and  yon  have  heard  him 
eontradicted  in  that  point  of  time.  For  Mr. 
Howard  aays  it  waa  in  July ;  and  then  it 
was  agreed  that  Oates  was,  in  England ;  for 
our  witnesses  tell  yon  thi^t  at  Midsummer  be 
fame  away  from  St.  Omers. 

ho  that,  gentlemen,  the  evidence  that  w«i 
lormeriy  produoed  for  him,  ia  not  only  taken 
%w»j  1^  positive  counter- proof,  but  there  is 
fixed  op>on  him,  with  great  iofomy,  4he  addi- 
tioppd  crin»e  of  subornation,  by  fbrmg  people 
to  swear  for  him,  under  the  threats  ef  being 
hanged ;  and  we  all  know  how  such  people 
1^  under  great  fears  and  terrors  at  that  time. 

There  was  another  wiuiess  that  was  pro- 
duced formerly  for  him ;  but  I  shall  not  take 
Vpon  me  to  repeat  all  the  partiralar  evidence 
^at  lias  been  now  given  i^bout  that  matter.  In 
f hurt,  our  objection  to  the  testimony  lies  thw : 
That  Oates  did  awear  in  hia  Narrative,  that 
Smith  was  a  dangerous  man,  and  employed  by 
the  Jesuit^  to  stir  up  the  people  against  the  go- 
yernmeot;  lliat  appears  bv  Oates'sovrn  oath. 
Put  it  likewise  appears,  tliat  afterwards  tbey 
were  reoonoilcd,  and  tlrat  he  gave  8miib  a  cer- 
tificate under  bis  hand,  that  be  was  a  good  PrOi- 
testani,  and  a  good  subject,  and  abont  eminevt 
service  for  the  king*.  Now  we  see  no  reason 
hitherto,  wby  Mr«  Oates  ahonld  change  his 
aiind,  alter  having  sworn  him  such  an  iil'maa, 

'  al(,of  a  sudden  to  be  so  kind  to  give  him  his  ! 
f roleotioii,  and  8^  advantagcoua  ^  cbaisaottr  «s 

•    .        .  1 


that  waa  iatb#t9MPD.  BttLgentlcmm  Hi* 
mystery  ia  CMtly  imfoUed,  if  we  |p>  thive^ 
four  days  ftutber  in  time,  which  bruigB  iw  l» 
the  trials  of  Whitebmad  and  liangboni ;  it 
seems  Mr.  Oates  was  then  aware  of  t^t^  winch 
is  now  an  ol||ectk>ato  his  testimopv ;  fo^  it  w«f 
made  an  objectiou  at  the  first  trial  of  Iretenlr 
That  he  waa  not  at  this  ooqsutt,  for  be  w^ 
then  actually  at  8t.  Omers;  bn*  no  witneMe» 
were  there  to  prove  it ;  but  now  he  was  aware 
that  some  were  a  coming  over*  p^A  it  con- 
cerned him  to  make  some  good  pniof  if  he 
cogkl,  that  really  and  in  tnSk  he  was  hire  w 
London  at  that  tune. 

And  1  cannot  pmit  to  take  notice  pi  whet  nj 
Lord  Chief  Justkse  was  pleased  lo  observe  and 
object  to  him  new :  it  ia  a  wonder  a  ipan 
shoidd  be  here  in  tow^ao  long  f  a  noaii  that  bad 
much  apqtwintance,  as  it  seems  be  had ;  % 
mantbat went  about  fi^eely  and  pidilicly,  aa 
bis  own  witnesseasay  he  md,  abould  he  seeo 
by  nobody,  hot  these  few,  should  not  be  aUe 
to  give  an  aooount,  by  any  body,  where  h^ 
lodged,  at  any  one  time  in  thia  mterval.  Nay, 
by  no  drcomstances  thet  fnost  ocqir  to  his  own 
knowledge,  to  he  aUe  to  ahew  where  he  lodged, 
is  very  strange ;  thoi^b  it  abould  be  that  be 
did  k)dge  ia  the  bowea  of  thoae  that  would  nol 
come  to  give  evidence,  as  be  alledges;  yet  it  if 
almost  iippoasible,  but  there  must  be  aome 
other  ciccumstancea  to  prove  his  being  herc^ 
besides  the  evidence  of  the  landkund  of  the 
house  where  be  lodged :  but  he  gives  no  ac- 
count where  be  waa  lodged,  and  whom  be  con* 
versed  withal,  hut  these  peopte  only ;  and  that 
thev  should  see  himi  who  were  not  hn  intimatea, 
and  none  else  in  the  world,  is  to  aae  one  of  the 
most  straoge  thinga  that  can  be  conceived. 

Now,  (^ntlemen,  when  he  has  given  n^ 
manner  of  satisfaction  that  he  was  hei^  and  it 
by  twenty  witnesses  sworn  not  to  be  beee; 
wbatisittbathesavstoalltliisP  wbybedodi 
insist  upon  it,  that  nis  credit  most  not  ha  now 
iinpeacoed,  bediuse  that  once  he  had  tbp  for* 
tnne  to  be  believed,-  apd  aofoe  nien  have  died 
end  siifiered  for  it;  as  if  no  periviry  were  to  he 
punished,  but  that  which  ia  imsooeeMol; 
whereas  the  reason  why  pegury  is  taken  notioe 
of  in  the  temporal  courts,  is  only  becaose  of 
the  mischief  that  it  may  do.  Shall  it  theo  be 
no  crime  when  a  man  baa  done  the  miecbidf,. 
when  the  fear  of  that  mischief  was  the  gfouwl 
of  making  it  a  erime?  That  is  %  moet  moa* 
serous  way  of  arguing.  And  yet  this  would 
Mr.  Oa|es  have  look  like  an  aq^MDciit,  dial 
because  he  ha»  been  behaved  in  hia  foist 
oaths,  and  men  have  auffered  by  hia  pebt^^t 
and  he  has  beea  successful  in  fiis  crtine,  tu( 
suceesa  has  protected  hi«  wicke4np»  from 
punisbment.  This  I  opofess  is  a.  new  way  of 
arguing;  apd  soch  aa  none  bvl  Mr.  Oaloi 
could  c^tainly  have  invented. 

Bat,  Gentlemen,  to  contradict  this,  we  baf^ 
shewn  you,  that  as  he  baa  bad  the  forUme  to 
he  believed ;  so  he  baa  likev  ise  had  the  fottnna 
tQ  he  disbelieved.  For  there  have  been  pn»- 
dttcei  99  vwy  reeenlf  of  avquittii^  ^ktmim 
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mi  PH  iavj4flnai,  as  there  have  been  pMucati 
NKlviftimf  upon  IMs  testiD^ODjr ;  w  tKiU  )i9  has 
men  ••  00411  diiMieved  as  l^iered. 

Whilbprtbito  1)008  he  M%ke  himMlf  next  ? 
^kt»aiJiei^gr9fX  maay  witiifi88e9  to  gire 
roa«  pfl  Of  ifknee  for  him,  aa  accoont  wh^t  opi- 
liops  «t  tiMkt  tii»e  the  Hooaes  of  Pteliuneot, 
be  couita  of  itistice,  mud  the  jii|rie8  bad  of  hia 
indeDce;  and  then  insista  upon  it,  thai  now  to 
mA  bia  onpdU  ia  qnesiioo,  ia  to  arraign  the  jna- 
ipe  of  the  nation,  the  wisdom  of  biHh  Hooaaa 
f  p^rfi^ment  that  b^yed  bim,  the  honeatj  of 
be  juries  that  convicted  thoee  whom  he  ao- 
nifed,  and  ibe  integrity  and  understandiny  of 
be  Jpdges,  who  ver^  learned,  wise,  and  jnst 


and  with  grout  earnestness  he  aaka'the 
ineatian*  why  now  nt  this  time  of  day  shonU 
m  be  calkd  in  question,  which  receif  ed  ctf 
mch  ofdii  and  approbation  ao  king  ago,  by 
be jmd  opinion  tbet  all  sorta  of  men  bad  of  it 
t  tbat  time?  and  now  to  question  tbia,  he 
roold  have  thought  to  be  a  castiog  a  blot  upon 
be  wisdom  of  the  p^tiop,  and  an  arraiffniog  the 
isti<^  of  it ;  whep,  if  tjie  thing  be  duly  conai- 
fsapd,  the  pot  punisbiog  this  heinous  offence 
rith  the  utmost  severity  tbat  the  law  will 
Upw  of,  now  that  thpse  circumstances  appear 
»  mnfce  it  plain  and  evident,  would  be  a  greater 
ieoe  of  iajustioe  and  reproach,  rather  to  our 
ation,  than  any  wayA  a  reflection  on  the  jus- 
ioeofit 

Gentlemen,  when  we  consider  the  ciroum- 
tances  of  this  case  now,  I  do  verily  think  it 
rill  appear  to  be  a  very  strange  and  wonderful 
liing  to  US,  tbat  ever  any  man  should  have 
dieved  him.  And  it  is  a  strange  consideration 
9  reflect  upon,  to  think  what  credit  be  bad  i^t 
l^t'time.  But  withal,  consider,  gentlemen, 
ould  any  one  imagine,  that  it  were  possible 
ir  any  man  pn  earth  to  become  so  impudent, 
9  to  dare  to  expose  himself  before  the  high 
awt  of  parliament,  the  purest  courts  of  justice, 
nd  there  tell  a  most  mfamous  lie*  n>r  the 
diiqg  away  the  lives  of  men?  the  greatness 
f  the  attempt  was  a  great  inducement  to  the 
elW'of  it,  because  no  man  could  be  presumed 
)  dfire  the  doing  of  such  a  thing,  if  he  had  not 
foundation  of  truth  to  build  upon.  And  when 
e  had  thus  made  bia  discovery,  and  that  of 
pch  a  nature  too,  a  most  horrid,  bloody,  and 
«itorous  conspbacy  to  murder  the  king,  to 
vertnm  the  government,  to  massacre  ail'  the 
^rotestants  m  the  kingdom,  and  to  deface  the 
sry  name  of  the  Protestant  religion ;  what 
(as  more  natural  thau  that  the  parKaipent 
lieaU  take  all  imaginable  care  to  prevent  the 
Boomplisbment  of  so  great  a  mischief  ?  and 
soaider  too,  how  much  easier  it  was  for  him  to 
ilate  his  evidence  in  a  continued  story,  than 
Herwards  it  was  to  maintain  it,  when  it  came  to 
e  exatnited  and  opposed  by  them  that  were 
ccused,  who  best  knew  wherein,  and  by  what 
leans  to  prove  bim  false. 

Gentlemen,  the  care  tbe  parliament  took  to 
iaappoint  any  designs  of  this  nature,  and  tlie 
teaps  they  used  for  tbe  security  qf  tbe  king 
•d  kingdom*  and  the  preservation  of  our  reli- 


gi^  and  lives,  (which  I  cannot  hot  oboerve, 
waa  previous  to  the  trial  of  any  one  offender 
that  waa  tried  and  oanvicted  opcm  this  evidence) 
must  needs  put  the  whole  nation  under  great 
apprehensions  of  danger,  and  mdce  the  way 
mndi  easier  for  him  to  he  ^lieved,  as  by  SM 
experience  we  found  it  did.  Under  these  cir* 
cumstancea  came  those  mfia  to  be  triedy  with 
thia  further,  (as  we  cannot  now  hot  think)  th^ 
there  were  Ul  men  at  woric,  that  laboured  to 
improve  those  feara  and  jealousiea  that  had  air 
ready  possessed  men's  minds ;  the  wonder  thep 
will  be'  the  lesa,  if  meut  under  such  disadvan* 
tages,  tried  by  mon,  under  those  fears  and  ap^ 
prehenaions,  had  the  ill  fortune  to  be  convict^. 
But  when  men  had  a  little  overcome  their  fears^ 
and  b^gan  to  consider  his  evidence  more  calmly, 
the  scene  waa  changed,  Gates  lost  his  creditp 
and  the  men  were  all  acquitted.  Nor  is  thif 
prosecution  any  refleoticm  on  the  Protestant  rar 
ligion,  whoaa  cause  he  falsely  assumes  to  himr ' . 
sdf.  No,  gentlemen,  the  Protestant  religion 
had  no  share  in  &at  invention.  It  needs  not 
the  support  of  a  lye,  no,  not  the  most  plausible 
lye,  much  less  of  one  so  infamous  as  this  doef  . 
now  appear  to  be.  It  is  rather  a  vindication  of 
our  religion,  to  punish  such  offenders  aa  th^ 
deserve,  and  the  proper  way  to  maintain  the 
justiceof  the  nation,  iod  wipe  off  that  reproM;^ 
thia  man's  perjury  hns  brought  upon  it. 

X.  €.  J.  Then,  gentlemen  of  the  jury,  the 
evidence  baa  been  very  long,  and  it  cannot  be 
expected,  after  ao  much  time  has  been  spent  in  . 
this  cause,  and  such  a  differcnpe  of  testimony! 
and  especially  considering  that  the  testimony 
has  met  with  frequent  interrnptlops,  and  I  majr 
say  some  part  of  it  delivered  in  great  confusion, 
it  cannot  be  thought  or  imagined,  |  say,  that  | 
should  be  able  to  nemind  you  of  tbe  several 
particulars  that  concern  this  case,  and  may  ha 
necessary  to  be  observed  about  it.  But,  gen- 
tlemen, I  am  sure,  by  the  knowledge  I  have  of. 
most  of  you,  you  are  persons  of  great  under* 
standing ;  so  tnat  what  may  be  omitted  by  mo^ 
I  question  not  but  your  own  abilities  will  sup- 
ply. 1  confess  I  am  much  shortened  in  my 
bibour,  by  tbe  pains  tbat  Mr.  Solicitor  baa  taken 
to  sum  up  the  evidence  to  you,  apd  without  all 
doubt,  has  done  it  with  all  faithfulness  to  biif 
master,  and  with  ^reat  right  to  himself.  I  conk| 
not  hear  much  ot  what  he  did  say  ;  but  yon 
who  were  nearer  and  did  hear  ail,  which  I 
could  not  do,  your  judgments  will  direct  .yoi| 
to  lay  that  wdght  upon  it  which  it  desierve§, 
and  which  tbe  Taw  will  allow;  for,  geutleipen, 
I  am  bound  to  tell  you,  that  you  are  to  lay  up 
weight  upon  any  allegatiot^s  on 'the  one  side, 
or  on  the  other,  or  what  is  observed  to  you  by 
the  court,  further  than  ia  supported  by  tbe  tes- 
timony  tbat  has  been  offered. 

Now,  gentlemen,  I  think  it  not  amiss  for  m« 
(before  such  time  as  I  enter  upon  the  conside- 
ration of  tbe  particulars,  and  remindiog  you 
what  I  take  to  he  the  evidence  in  thi^  c^e^  ^ti\  ^ 
what  not)  to  clear  one  point,  that  this  perspny ' 
Gates,  the  defendant,  against  wbi^tjii  thi4  ipdict*  ' 
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tneat  of  peijory  is  brought,  has  endeavoured  to 
insinuate,  on  purpose  to  gain  himself  a  reputa- 
tion ;  which  if  he  could  acquire  this  way,  would 
add  a  ^eater  reproach  to  the  justice  of  the  na- 
tion, than  it  has  contracted  already,  by  giving 
too  much  credit  to  such  profligate  wretches,  as 
have  too  lately  appeared  among  os.  The  ob- 
jection he  makes  and  insists  so  mnch  upon ; 
•ays  he,  I  was  believed  very  much  before,  1  can 
produce  you  the  opinions  of  the  judges,  that 
declared  themselves  very  well  satisfied  with  my 
evidence,  and  the  verdicts  of  juries,  two  or  three, 
that  convicted  men  upon  my  testimony ;  and 
not  only  that,  but  here  were  likewise  three  or 
-four  parliaments  that  did  not  only  believe  that 
testiaiony  (or  rather  Narrative,  for  I  cannot 
call  that  testimony,  which  was  given  before 
the  House  of  Commons)  that  I  gave,  but  did 
declare  their  satisfaction  of  the  truth  of  what  1 
■aid  ;  which  satisfaction  and  belief  of  theirs  did 
produce  thanks  from  both  Houses  to  me  for 
giving  this  testimony. 

But  all  this  while,  what  Mr.  Solicitor  said 
upon  this  point,  is  a  plain  and  a  full  answer  to 
it:  if  in  ca^e  upon  a  sudden  information,  the 
l^ng,  the  parliament,  the  courts  of  hiw>  and 
juries,  were  sui-prized  into  this  belief,  as  not 
imagining  there  could  be  a  pack  of  such  vil- 
lains, that  could  be  wound  up  to  that  height, 
tis  these  fellows  hare  been ;  t oat  there  could  be 
such  an  horrid  impostor  as  this  fellow,  that 
should  make  such  attempts,  unless  there  had 
been  some  truth  in  it, 

Therefore  the  surprize  of  the  thing,  at  that 
time,  miffht  obtain  a  belief;  but  G(k1  forbid, 
that  that  oelief,  which  was  so  obtained,  sliould 
protect  the  party  believed  from  being -called  in 
question  for  the  fidshood  of  that  testimony, 
which  was  the  ground  of  that  belief.  It  was 
hardly  credible  that  any  person  could  be  so 
wicked  as  to  declare  such  impudent  falsities  as 
these;  but  God  forbid,  that  we  should  cou- 
tinue  longer  under  the  same  blindness  and  de< 
iusion,  the  whole  matter  is  now  laid  open  and 
detected.  Therefore,  gentlemen,  if  you  are 
satisfied  in  your  consciences,  and  do, believe 
upon  the  testimony  and  evidence  that  has  been 
given  here  this  day,  that  those  very  things  that 
were  so  much  believed  befoi^,  were  credited 
upon  the  surprize  of  a  sudden  discovery,  or 
the  boldness  of  the  undertaking,  yet  now  do 
plainly  appear  to  be  false;  then  be  it,  1  say, 
upon  your  consciences,  if  you  let  this  fais- 
hood  go  ^unpuuisbed.  It  is  a  charge  upon 
us  who  are  upon  our  oaths  as  juges,  and  who 
must  answer  to  the  great  Judge  of  all  the 
woriif  for  our  judgments ;  and  it  is  likewise  a 
change  upon  you  that  are  sworn  to  try  tiiis 
cause,  and  must  answer,  as  well  as  we,  ibr 
what  you  do  in  it,  not  to  have  regard  to  any 
tiling,  that  was  done  before  upon  that  hurry 
mid  surprize,  hut  seriously  to  wei^h  and  con- 
sider what  is  sworn  now,  and  from  thence  make 
a  conclusion,  wiiether  you  are  not  satistied  that 

.  inhoceiit  blood  has  l>een  spilt  by  the  means  of 
Ihit  fellow.     Nay,  in  this  case,  it  is  a  contract- 

^ing  of  much  more  guilt  than  ordinary,  as  it  is 


murder  done  under  the  foron  of  law,  and  \ 
mon  methods  of  justice.  That  i 
take  away  the  lives  of  their  fellow-c 
by  perjury  and  false  accusations,  is  of  sadk 
dreadful  cooseiiuencA,  that  if  the  justice  of  the 
nation  shall  be  afraid  to  have  such  matters  de- 
tected, there  would  be  an  end  of  all  the  aecurity 
we  have  of  our  lives,  liberties,  and  whatsoever 
is  dear  to  us. 

Gentlemen,  the  justice  of  the  oatiou  lies 
under  a  very  great  reproach  abroad,  for  this 
particular  thing;  and  we  must  be,  all  of  us, 
that  have  any  concern  for  the  honour  and  good 
of  our  country,  uneasy,  till  this  mailer  be  tho- 
roughly searched  into,  and  impartially  deter- 
mined ;  and  I  take  it  to  be  a  case  of  the 
greatest  importance  to  the  settleoient  of  the 
kingdom,  for  the  credit  of  otkr  laws,  for  tftie  ho- 
nour and  justice  of  our  kingdom,  that  ever 
came  in  judgment  in  any  of  our  courts  of  jiis- 
tice.  And  therefore,  as  you  respect  your  own 
consciences,  and  the  obligation  of  that  oalb 
you  are  now  under,  and  as  you  would  he 
thought  to  bear  any  regard  to  the  peace,  ho- 
nour,, and  good  of  your  country,  take  care  tm 
examine  strictly  and  impartially  into  the  merits 
of  this  cause,  and  weigh  the  evidence  which 
has  been  given  on  all  sides :  be  not  at  all  do- 
mayed  with  the  apprehension  of  clamoarur 
calumny,  from  any  sort  of  people  whatsoever, 
for  doing  your  duty ;  neither  be  led  away  by 
the  insinuations  of  what  was  believed  for- 
merly ;  for  you  hear  the'reason  which  might 
make  Oates  be  believed  then  ;  but  it  is  incum- 
bent upon  you  to  enquire,  whether  you  have 
not  sufficient  reason  to  be  satisfied  what  the 
truth  now  is. 

And,  gentlemen,  I  take  myself  to  be  the 
more  obliged  to  take  some  pains  in  the  press- 
ing a  serious  and  impartial  consideraUon  of 
these  things  u|>on  you,  because  I  canuut  but 
say,  my  blood  does  curdle,  and  my  spirits  are 
raised,  that  atler  the  discoveries  made,  I 
think,  to  the  satislactiou  of  all  that  have  at- 
teuded  this  day,  to  see  a  telle  w  continue  so  im- 
pudent, as  to  brazen  it  out,  as  he  has  doue  this 
day  ;  and  that  there  f»hould  appear  no  sbaino 
and  confusion  than  what  was  seen  in  the  face 
of  that  nioustrous' villain  that  stood  hut  now  at 
the  bar.  The  pretended  infirmity  of  hilb 
body  made  him  remove  out  of  court,  but  the 
intirmity  of  his  depraved  mind,  the  blacknevi 
of  his  so^il,  the  basenessx>f  his  actions  ought  lo 
be  looked  upon  with  such  horror  and  detesta- 
tion, as  to  think  him  unworthy  any  longer  to 
tread  upon  the  fa<;e  of  God's  earth.  You  will 
pardon  my  warmth,  1  hope;  for  it  is  impossi- 
ble that  such  things  should  come  hetbre  any 
honest  man,  and  not  have  some  extraordiuary 
infiuence  upon  him. 

Gentlemen,  as  to  the  merits  of  the  causs^ 
you  have  the  |msitive  proof  of  many  witne8sc% 
whose  testimony  I  shall  by  and  by,  as  well  as 
I  can,  repeat  to  you  ;  but,  pray  you,  first  give 
me  leave  to  observe  somewhat,  as  to  some 
poinU  that  have  been  started  at  the  bar,  as^ 
Whether  a  Papist  cau  be  a  witneK?   Now, 
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suppose  all  tbese  persons  tlist  come  here  to 
testify  this  matter  against  the  defendant  were 
Papists,  as  they  are  not,  except  you  can  take  it 
upon  your  oaths  and  consciences,  that  all  these 
men  are  guilty  of  voluntary  and  wilful  per- 
jury, you  must  find  the  defendant  guilty. 

As  to  their  diflPerence  in  religion  which  Gates 
so  much  hung  upon,  1  must  tell  you,  every 
Panist  or  Uoraan  Catholic,  call  them  how  you 
will,  except  the  contrary  be  made  appear  by  a  I 
legal  exception,  I  mean  sach  as  would  take  off  i 
the  testimony  of  one  that  were  not  a  Papist,  is  , 
as  good  a  witness  in  a  court  of  justice,  as  any  i 
Protestant  whatsoever:  we  are  not  come  . 
here  to  controvert  points  of  religion,  but  to  try 
a  bare  matter  of  fact ;  so  that  all  that  stuff  that 
you  have  heard  here  this  day  from  the  defen- 
dant, and  those  insinuations  that  he  made  about 
their  religion,  on  purpose  to  cast  dirt  and  filth 
upon  all  the  testimony  that  the^  have  hroiight 
against  him,  must  signify  nothmg  with  you  at 
all.  if  in  ease  such  doctrine  happen  to  pre- 
vail as  he  has  this  day  preached,  then  it  is  in 
the  |M)werof  any  villain  to  swear  any  mischief 
whaUoever  against  a  Roman  Catbolie,  and 
that  lioman  Catholic  has  no  way  to  vindicate 
himself,  nor  to  make  the  truth  appear.  We  have 
no  such  exceptions  to  witnesses  in  our  law  ; 
every  man,  till  it  is  made  to  appear  that  his  cre- 
dit is  forfeited,  may  and  ought  to  be  received  as 
a  witness  to  give  testimony  in  any  cause; 
so  that  all  that  matter  is  of  no  import  at  all. 

And,  gentlemen,  I  am  the  rather  minded  to 
hint  this  unto  you,  because  he  has  insinuated 
•omething  out  of  the  trials  of  Grove  and  Pick- 
ering, and  Ireland,  which  was  in  December, 
in  the  year  1677,  at  which  trial  Whitehreadand 
Feiiwick,  who  had  pleaded  to  the  same  iifdict- 
inent,  were  brought  on  to  ^ial  ;  but  because 
there  was  but  one  witness  against  them,  the 
court  dischar]c^ed  them  for  that  time,  and  they 
came  not  again  to  trial  till  the  month  of  June 
or  July  thereafter,  when  they  wer^  convicted 
and  executed.  Now  between  that  time  of  Ire- 
hmd's  trial,  and  the  time  when  Whitebread 
and  tlie  rest  came  on  to  trial  again,  says  Oates, 
tbsy  had  sufficient  time  to  have  brought  all 
tfaeir  witnesses  from  St.  Omers,  to  testify  this 
business  of  my  being  there,  having  notice  by 
the  former  trial,  what  evidence  was  against 
them:  but  all  the  witnesses  they  did  bring, 
which  were  about  fifleen  or  sixteen,  were  not 
sufficient  to  countervail  the  testimony  that 
Oates  gave  of  his  beihg  here  in  town ;  and 
thereupon  they  were  convicted,  condemned^ 
and  afterwards  (I  am  sorry  to  say  it)  executed. 

This  is  the  objection  he  makes ;  but  at  the 
flame  time  1  must  repeat  what  J  said  before, 
when  such  a  dismal  story  as  this  was  told, 
when  he  had  the  confidence  to  relate  it  before, 
in  the  Houses  of  Parliament,  and  there  obtained 
credit;  no  wonder  if,  in  th^t  hurry,  all  of  that 
persuasion  were  looked  upon  with  an  evil'^ye ; 
and  the  coDviction  of  those  that  were  at  that 
time- accused  were  too  ^asy. 

We  must  remember  the  apprehensions  some 
vera  under  of  oar  religion  being  to  be  subrerted, 


our  government  to  be  destroyed,  oar  king  to' 
be  murdered,  our  throats  to  be  cut  by  the  Pa- 
pists, to  that'  height,  that  this  very  fellow, 
Oates,  was  so  much  credited,  that  all  other 
people  almost  were  below  him,  and  greater  re- 
spect shewn  to  him,  than  to  the  branches  of  the 
royal  family.  Nay,  it  u  as  come  to  that  de- 
gree of  fully,  to  give  it  to  no  worse  name,  that 
in  public  societies,  to  the  reproaeh  and  infamy 
of  them  be  it  spoken,  this  proriigate  villain  was 
caressed,  was  drunk  to,  and  saluted  by  the 
name  of  the  Saviour  of  the  nation.  O  prodi- 
gious madness !  that  buch  a  title  as  that  was, 
should  ever  be  given  to  such  a  prostitute  monster 
of  impiety  as  this  is! 

Cood  bod,  whither  were  we  running,  when 
many  easy  i>eop!e  were  so  strangely  wrought 
upon  by  this  impostor,  and  when  toe  villain- 
ous and  black  designs  of  some  evil  instruments 
amongst  us,  could  prevail  so  far,  as  to  deceive 
almost  a  whole  nation  into  the  belief  of  so  horrid 
a  iaisehood  ;  even  at  the  same  time  that  a 
hidden  treason  too  deeply  contrived,  was  carried 
on  amongst  us ,  but,  God  be  thanked,  was  not 
too  lately  discovered  ?  The  conspirators  bad  a 
fair  game  of  it  whilst  this  fellow  was  believed> 
and  they  needed  no  other  means  to  accomplish 
their  design  :  but  when  he  was  found  false,  and 
the  pretended  Plot  had  lost  its  credit  in  the 
world,  what  is  their  next  step  ?  Why,  then 
they  enter  into  that  black  and  bloodv  conspi- 
racV,  from  which  it  hath  pleased  God  lately  to 
delfver  us. 

I  speak  this  the  rather,  because  I  know 
there  are  in  my  eye  several  persons,  whose 
fears  of  Popery  made  them  give  credit  to  such 
villains  as  these  before :  but  when  it  pleased 
God  to  open  their  eyes,  and  the  false  mist  va- 
nished, tney  found  a  real  conspiracy  against 
the  persons  of  that  blessed  king,  lately  (lead, 
and  of  our  gracious  sovereign,  now  living,  car- 
ried on  under  the  pretence  of  that  false,  but  so 
n^h  credited  discovery;  and  now,  God  be 
thanked,  all  our  eyes  are  open.  And  1  hope, 
as  we  are  secured  from  what  we  so  vainly 
dreaded,  so  we  shall  not  be  afraid  to  have  viU 
lainy  detected ,  and  .the  greatest  mark  of  infamy 
that  can  be  put  upon  it. 

Yes,  gentlemen,  there  was  a  consult,  and 
there  was  a  conspiracy  against  the  life  of  our 
king,  our  government*  and  oar  relicffion:  npt  a 
oojAsult  at  the  White  Horse  in  the  Skrand,  but 
a  cabal  and  association  of  pertidioiM  rebels  and 
traitors,  who  had  a  mind  to  embroil  as  in  blood 
and  confusion ;  but,  God  he  thanked^  it  had 
not  its  desired  effect.  TIao  same  sort  of  vil- 
lains were  parties  in  this  conspiracy,  that  had 
too  great  a  hand  in  the  late  great  rebellion, 
which  we  to  this  day  feel  the  smart  of,  and 
they  had  a  mind  to  make  use  of  the  like  in- 
struments, as  they  did  before,  to  bring  us  into/ 
the  like  misery,  as  we  were  before  iovolvednn. 

And  is  it  not  a  prodigious  thing,  to  have 
such  actions  as  these  to-day  defended  in  acqart 
of  justice,  with  that  impudence  and  unconcern- 
edness,  as  though  he  would  challenge  even  . 
God  Almighty  to  punish  his  widcednesa,  and 


Digitized  by 


Google 


itlS]  STATE  TRIALS,  I  jAttBft  H.  m3.^^IHa  eflUui  (kiti,        [1211 


Masphemoittly  bfeMM  God,  that  he  Ihb  lired 
Ao  do  tuch  wonddrfal  terrice  to  the  Protestant 

'  reliffioD ;  and  is  so  obstinate  in  bis  villainy,  as 
te  i^lare  te  would  renture  bis  blood  for  the 
eonflraiation  of  so  impious  a  falsehood :  and, 
indeedy  to  speak  the  truth,  he  nnakes  no  mat 
▼entitre  in  it ;  for  when  he  bad  pawned  his 
immortal  soul,  by  so  perjured  a  testimony,  he 
may  very  easily  proffer  the  venturing'  of  his 
tile  carcase  to  mawtain  it  ? 

Gentlemen,  havinpr  thus  «iid,  (and  I  could 
not  forbear  sayiof  or  it)  give  me  leare  to  pat 
you  in  mind  of  what  lies  before  yon  now  lo  be 
tried.  First,  this  indictment  takes  notice^  that 
there  was  an  indictment  taken  before  the  com- 
vrisdoners  of  Oyer  and  Terminer,  and  gaol  • 
delivery  at  Hksks's-faall,  of  high  treason  against 
Whitebread,  Fenwick,  Ireland,  Pickering,  and 
Grove,  and  that  indictment  and  the  whole  re- 
cord is  proved  to  you  by  Swift.    For  1  most 

.  lell  vou  as  f  go  along,  what  prods  there  are  of 
all  the  particulars,  and  you,  upon  consideration 
of  all  that  is  alleged,  are  to  be  judges  what  it 
aufficient  proof  to  convict  the  delkidant  of  the 
^rimethat  is  laid  to  him ;  Which  is  wilful  and 
oorrupt  penury.  The  indictment,  gentlemen, 
gets  forth  the  oath  that  Gates  did  make  at  Ire- 
land's trial,  and  then  avers  it  to  be  false:  for 
the  oath  that  he  did  fake,  that  standi  thus: 
thai  he  did  swear  be  was  present  at  a  coteult, 
beld  at  the  White  Horse  favern  in  the  Strand, 
the  S4th  of  April  1678 1  that  he  did  swear,  that 

'  k  was  there  resolved  to  niurder  the  late  king : 
how  that  that  resolnlion  wai  earried  by  him 
ftvm  chamber  to  chamber,  that  is,  to  White- 
breid's  and  Penwick's,  and  Ireland's  chambers, 
And  saw  them  si^  this  reaolotion  there :  and 
the  assignment  ot  the  perjury  is,  that  he  was 
ilot  present  at  any  consult^  'tis  not  that  there 
was  not  any  such  consult,  thongh  it  appears  by 
the  evidence  that  there  was  none  such,  but  that 
lie  was  not  present  at  any  consult  at  all  held 
tiiere  at  that  time. 

Now,  that  he  did  make  soch  an  oatli,  la 
prored  by  a  worthy  gentleman,  Mr.  Foster;  a 
g«Qtieman  known  to  you  all  that  live  in  the 
dty  of  London ;  and  he  did  truly  maktf  that 
rema/k  in  the  b^Bfinning  of  his  testimony,*  that 
iny  honest  man  m  his  place  would  have  done, 
that  he  was  one  of  those  unfortunate  men  that 
tried  Mr.  Ireland ;  for  thongh  a  man  do  go  ao- 
etrding  to  his  conscience,  aa  to  be  sure  ther^is 
ilo  qu^don  to  be  made  of  it,  bat  all  these  iary- 

.iliefi  did  in  finding  that  verdict;  yet  when  I 
dome  to  find,  tliat  the  evidence  upon  Which  I 
oonvicted  those  men,  is  detecteo  to  be  folse. 
Hud  that  upon  my  verdict  the  peranns  were 
esecwted ;  thon?h  no  guilt  of  their  blood  is 
i«ally  contracted  by  me,  yet  1  cannot  bat  think 
myself  unfortunate,  that  1  was,  though  inno- 

•*^enlly,  an  instrument  of  their  death  ;  and  there 
is  never  an  one  of  yon,  but  would  have  thought 
tconntehes  unfortunate,  if  yoik  had  oonvkled 
|nen  upon  ffuch  a  testimony,  which  though  you 
believed  then,  jret  afterwards  yon  should  have 

.  reason  to  concnide  was  fotse.  And  yet  Gates 
#Mld  here  yo«  thinks  that  becatm  they  be- 


Keved  him  when  he  waa  a  vfllaia,  mk  ast 
known  to  be  ao,  yea  nmst  believe  him,  aot- 
withstandinff  kia  villaiiiy  is  now  diseovcicdi 
for  that  is  ail  the  afgDmeet  this  learned  docior 
has  a  mind  to  impose  npon  yea  by. 

Gentlemen,  Mr.  Mkator  baa  bees  verr  p^ 
ticular,  in  giving  an  account  of  the  wbsk  evi- 
dence, and  then  it 'cornea  to  tiiis,  which  is  dM 
natural  questioii  in  the  case ;  whether  apoa 
the  testimonies  that  have  been  given  to  yM| 
there  does  remain  ao  much  aa  a  dmibt,  vhii 
verdict  you  ought  to  give?  For  I  eooieii, 
were  it  a  thhig  in  the  least  doobthilf  mattsn  tf 
perjury  are  ao  niee  and  tender,  that  we  md 
yon  ouffbt  to  be  cautkMM  bow  yeu  eonwet 
people  tor  perjury  in  doubtful  oaetierB;  bet  if 
It  be  a  thing  withont  doubt,  and  plainly  evi- 
dent, that  there  was  a  verdiot  tberenpoa,  il 
adds  to  the  guilt,  beeaose. die  justice  of  the  as- 
tion  is  iDiposed  npOiL  The  €kpd  of  Heirai 
deliver  every  honest  man's  sool  and  eonOcimca 
from  soch  guilt!  For  my  part,  1  would  aotftr 
the  universe  have  the  katt  ginlt  of  itinooeat 
blood  lie  upon  me. 

Then,  Gentlemen,  io  prove  wliat  Gatesswoif 
is  not  true,  yon  have  no  less  than  twent^-tne 
witnesses,  that  swear  directly  he  w«  net  bsri 
inLdndontfaell4tfaofApril16ra  Botitflny 
be,  thatit  is  not  snch  a  positive lestimonj n 
the  law  requires  to  prove  a  penury  i  bet  ikm  Is 
swear  directly  that  he  was  in  aaother  plate  il 
that  time,  is  a  positive  contfadietie*  to  bisevi* 
denc^,  and  this  has  been  testified  by  die  talk 
Of  twenty-two  persons,  against  the  oi«iit  m 
It  there  is  no  uMettisnM.M 


whose  testimony ^ 

really  made,  but  only  imnudimoe ;  and  tni 
shadow  of  an  ol^ection,  they  are  ail  PBP^ 
and  I  am  a  Protestant :  and  truly  a  wondmsl 
credit  it  is,  I  mustfteeds  say,  for  the  Pii*i*"l 
Religkm  to  have  such  a  learned  and  pkius  sop- 
porter,  aa  Mr.  Gates,  to  be  of  that  persuaftOM 
but  ttr  is  certain  there  vifas  a  Judas  adioagft  ne 
twelve  apostles,  and  tb«>re  are  rasoals  of  m 
nersuasions.  And  troly  I  take  it  makes  iMVtf 
the  more  for  his  advantage,  nor  the  honourw 
our  church,  that  he  is  |neased  te  ^1  bimfldf 
by  that  name,  which  he,  and  such  iB  be,  ki*|| 
broogbt  into  some  scandal  and  reproai^iT 
setting  themselves  up,  as  the  greaSpHhirtf"  i*  j 
bm  we  know  Dr.  Gates  has  been  very  Kbaw 
to  himself,  he  has  given  himself  bapusdk,  ud 
given  himself  the  itoctor's  degree,  and  now  K 
gives  himself  the  title,  of  the  reforming  Pr^ 
lestant,  Mr.  Gates.  We  have  ProtestantM| 
makers,  and  Protestant  johieta,  and  PmieMv 
Atheists,  and  all  sorts  of  true  Proteetantrsscah } 
bat  it  becomes  us  and  you  to  asserl  tbe  Jnaioor 
of  our  religion,  by  dtsownitag  any  ftlk»wmf 
with  such  villains,  or  their  actions*. 

Gentlemen,  the  method  that  ^as  taken,  p^ 
you  an  exact  account  in  pohit  of  time,  si  » 
this  whole  bnslness.  Fkst,  says  Mf .  HiH^  1 
left  him,  in  time  the  93d  of  April  New  m 
atSuGmers,  and  I  am  sAre  I  sa#  hiai  tbos 
then,  which  is  the  13th  GM  Stile  (  di«  ^^ 
April  New  Stile  ;  Which  is  the  i4ft  Old  Wte, 
I  camefromSt.  OttMv  I  dm  Maod  Mi^i^ 
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fasEt  momiagf,  bnt  I  myt^cnne  to  Calais,  it 
MUB^  Sonday,  aud  I  staid  there  till  Snndav  in 
Aie  Aftemoon^  and  alltrigfai.  I  came  on  Mon- 
lay  in  "the  afternoon  to  take  water  at  Calais, 
ind  from  thence  went  to  Do?er.  And  from 
klieDoe  the  next  day  I  went  towards  London  ; 
but  I  staid  four  or  live  days  by  the  way  before 
I  came  to  London  ;  but  then  there  b  this  cir- 
Cttflsstance  that  yon  must  take  aloiiff  with  you, 
g^cntlemen,  that  at  this  time,  one  Mr.  Bumaby 
was  cooiinff  from  London,  and  goine  to  St 
Omers,  and  met  with  Mr.  Hilsley  in  nis  way 
towards  London :  says  Htlsley,  I  came  after- 
wards to  town,  and  that  was  upon  the  Monday 
fbllowiiiff,  which  happens  to  be  theSlst  or  39d 
of  April,  onr  stUe :  but  this  I  do  remember 
Tc^  paiticolarly,  which  makes  bis  testimony 
to  De  trae,  and  not  dressed  up  for  this  occasion ; 
Ba3rs  be,  I  told  one  Osbum  at  that  time,  that 
we  had  a  pretty  fellow  at  St.  Omers,  that  went 
sometimes  by  the  name  of  Lucy,  and  sometimes 
by  the  name  of  Oates,  a  minister  of  the  church 
of  £ngland  ;  and  there  he  comes  and  gires  an 
aecoant  of  his  ridiculous  childish  actions,  and 
what  a  remarkable  fellow  he  was ;  and  this, 
says  he,  I  told  to  Osbora. 

Now,  to  make  this  trood,  you  have  one  Mr. 
I>orrel,  who  tells  you  there  happened  a  dis- 
course, where  he  was  present,  between  his  mo- 
ther and  Mr.  Osbum,  about  religion;  and 
amongst  other  things  Osbum  did  say,  Mr.  HiU 
aley  had  tuld  him  he  left  Oates  at  St.  Omers 
when  he  came  away  from  thence  ;  and  Mr. 
Osbuh),  he  comes  and  •  says,  1  remember  I  did 
tell  Mr.  Dorrel  and  his  mother,  at  that  time 
tbatMr.  Hilsley  did  tell  me  this  story  :  so  that 
here  are  these  two  witnesses  which  support 
Mr.  Hilsley  in  that  circumstance  of  the  time 
of  his  comm^  away,  and  his  relation  of  Oates 
being  left  behmd  htm,  and  that  this  was  related 
abont  the  21st  or  98d  of  April. 

Bumaby  is  the  next  person  that  was  pro- 
duced, and  he  swears  he  met  Hilsley  by  Sit- 
tittgbnra  ;  and'h^  happens  to  set  out  tor  St. 
Omers  the  18th  of  April,  our  Stile,  and  to  come 
tiiither  to  St.  Omers  the  €  1st;  and  he  swears 
positively  that  he  was  there  tlie  8l8t,'33d,  23d, 
and  was  there  the  25th  day  of  April,  oar  Stile ; 
and  he  does  positirely  affirm,  that  all  those 
days  he  saw  Oates  there  at  St.  Omers  ;  that 
Oates  intruded  into  his  company  at  his  first 
coming  ;  and  that  he  and  all  the  others  scho- 
lars wondered  at  the  confidence  of  the  roan  ; 
and  he  particularly  remembers  that  he  was  with 
hiffl  at  a  public  entertainment  that  was  there 
the  S5th :  and  if  so,  then  it  is  impossible  that 
what  Oates  has  sworn  of  his  being  at  the  con- 
soh  the  24th  of  April,  our  Stile,  can  he  trne. 
And  except  you  can  hnagfine  Mr.  Oates  to  fly 
from  St  Omers  the  94th  day  in  the  morning 
and  be  at  the  consult  and  back  again  at  nif^bt, 
which  is  more  than  he  would  have  believed, 
because  he  swears  the  contrary,  you  mu^t  con- 
clude that  what  he  swore  was&lse. 

The  next  witness  is  Mr.  Pool,  and  be  comes 
and  says,  he  was  there  at  St.  Omers,  and  he 
same  over  from  thenps  the  26th  of  April,  and 


that  was  the  day  after  Oates  liwean  the  consult 
of  the  plot  to  lie  here ;  and  all  the  rest  of  the 
witnesses  do  directly  swear.  That  at  the  time 
that  Pool  went  from  thence  Oates  was  ^here : 
so  that  the  testimony  of  Pool  is  fully  and  po- 
sitively confirmed ;  and  Pool  gives  you  a  rea- 
son why  be  came  over,  which  was  the  death  of 
a  brother  of  his,  and  upon  a  prospect  of  an  es- 
tate he  came  into  England,  which  likewise  is 
a  reasonable  circumstance  why  he  should  re- 
member the  time,  because  he  had  such  induce-  * 
ment  to  come  over  hither. 

The  next.  Gentlemen,  is  one  Thornton,  and 
he  comes  to  the  month  of  May,  to  the  1st  and 
Snd  of  May,  their  Stile,  which  was  the  21st  and 
2?nd  of  April,  our  Stile  ;  and  particularly  be 
is  sure  Oates  was  there  upon  the  22nd  of  April,  • 
our  Stile,  that  is,  the  2nd  of  May,  their  Stile, 
For,  says  he,  there  was  an  action  or  play  of 
the  scholars ;  and  I  can  tell  you  how  I  remem- 
ber Oates  was  there ;  Oates  had  a  mind  to  have 
a  place  to  see  the  play,  which  he  had  no  pre- 
tence or  title  to,  and  he  had  a  scuffle  with 
somebody  about  it;  and  therefore  1  remember, 
by  that  token,  that  he  was  there  at  that  time. 

Now,  Gentlemen,  it  is  not  easy  to  be  ima*- ' 

S'ned,  that  six  or  seven  men  should  agree  in 
eir  testimony  in  all  those  circumstances, 
which  in  themselves  are  but  minute  ;  yet 
when  offered  as  reasons  to  induce  men's  re« 
membrance,  must  be  allowed  as  good  reasons  ; 
and  yet  this  is  to  be  thought  but  a  made  story. 
If  sir  Richard  Barker's  coach-man  and  Mrs. 
Mayo  had  had  any  sudi  circumstances  to  sup- . 
port  their  testimony,  they  would  have  bad 
much  more  credit. 

Then  there  is  one  Conway  ;  and  it  is  very 
observable  what  he  speaks  of;  tor  he  was 
there  all  the  while  that  they  say  Oates  was 
there,  and  he  gives  you  an  account  that  he 
saw  him  with  Burnaby  the  first  time  he  came  . 
over,  and  agrees  witfi  Bumaby  in  this,  that  be 
wondered  mu6h  at  his  confidence,  and  did 
think  that  he  was  very  well  known  to  him 
before:  he  swears  Gales  oame  in  thither  about 
the  beginning  of  December  1677,  and  he  was 
not  absent,  says  be  and  several  more,  any  one 
night,  except  in  January  once  at  Watton,  tilt 
he  went  away  in  June  1678.  Nay,  they  are  so 
precise  in  their  memory  "for  very  good  rbasons, 
because  they  are  so  regular  in  their  societies, 
and  keep  a  strict  order,  each  has  his  fixed 
place  in  the  refectory,  where  all  the  Socii,  or  • 
the  members  of  tbe  college  do  meet ;  antl  be- 
cause this  tellow  was  an  old  fellow,  oldef  than  - 
the  rest,  and  likewise  was  a  dunc^>  tberetbre 
he  was  set  at  the  dunce-table  in  every  body's 
view,  because  he  was  a  blockhead,  and  too  uM 
to  keep  company  with  the  boys :  so  that  though 
perhaps  one  of  those  youn^  fellows  in  a  mixt 
society  may  escape  the  view,  and  he  absedt 
without  being  missed,  yet  remarkable  Mr.' 
Gates  is  not  so  easily  forgotten,  that  used  to. sit  * 
by  himself.  And  as  t6at  noUe  lord,  my  lofrd- 
Gerrard  of  Bromley, '.^ays,  he  has  aparticttiar 
frice,  and  a  particular  tone ;  and  tnere  watf 
aaen  to  remark  him  than  any  other, 
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both  upoB  the  acoount  of  his  peraon  and  of  bis 
actions :  so  that  I  must  needs  say  ittdeed,  it  is 
not  a  downright  and  positive  swearing,  but 
their  testimony  is  given  with  deliberation  and 
reeoUection  of  such  particular  cii*cumstsocei, 
as  may  reasonably  induce  any  anprejndiced 
person  to  gi  ve  cred it  to  it . 

The  next  witness.  Gentlemen,  is  Bagger- 
stone,  l^  hose  evidence  is  wonderful  particular, 
and  very  material  as  to  the  circumstances  that ' 
accompany  it.  For  you  ai'e  to  observe,  that  in 
these  coliegefl  some  are  of  the  sodality,  and 
some  are  Jiot ;  and  soine  are  of  such  and  such 
classes  or  ibrms,  and  ntbers  of  other.  Now 
this  gentleman  and  Mr.  Gates  were  of  the 
sncne  form,  and  he  does  pailicularly  remember 
tliat  be  wassettinc^  up  for  a  preacher,  as  he  has 
an  excellent  knack  that  way ;  and  he  telb  you, 
how  ridiculous  he  made  the  late  king  in  a  ser- 
ninn ;  that  he  halted  between  two  opinions, 
and  there  ran  a  stream  of  Popery  between  his 
legs  ;  ami  such  like  precious  stuff  he  vented.' 
And  to  fix  it  ^  be  about  the  same  time  that  is 
nqw  in  question,  he  says,  be  particularly  re- 
members it  was  when  be  was  reader,  when 
Mr.  Gates  was,  it  seems,  the  buffoon  to  tlie 
society,  or  as  I  may  call  him,  the  jack- puduiog 
to  tbe  college,  that  used  to  make  them  sport, 
and  was  guilty  of  so  many  ridiculous  tiling's, 
that  they  couUnot  but  put  particular  remaA» 
upon  him. 

Next,  I  take  notice,  that  this  person  says, 
there  were  two  persons,  Williams  and  Marsh, 
tliat.were  qualined  to  give  suffrages  in  the  con- 
gregation, that  Ib,  they  were  past  eighteen 
years  standing,  and  did  go  over :  tor  that  there 
was  a  consult,  is  not  denied,  nor  that  it  was  in 
London,  nor  that  it  was  ufA)n  tlic  '24  th  of 
April ;  but  they  say,  it  was  a  triennial  meet- 
ing, which  they  used  to  have  once  in  three 
years /or  the  choice  of  some  officers  to  manage 
the  affairs  of  the  society ;  as  for  the  choice 
of  a  provincial,  and  other  persons  that  they 
were  to  send  upon  their  errands,  in.  order  to 
the  support  ot  their  society  :  so  that  under 
tbe  colouv  and  countenance  of  what  was  in 
itself  ordinary  and  usual,  and  that  happened  to 
be  ar'that  time.  Gates,  who  had  beard  some- 
what of  it,  and  that  it  was  the  S4th  of  April, 
and  thatsucb  and  such  were  to  be  there,  he  upon 
that  hearsay,  as  should  seem,  at  St.  Gmers, 
does  feign  and  contrive  this  pretended  con- 
spiracy. 

The  next  is  one  Beesioh  ;  and  it  is  veS-y  roa- 
.  terial  too  that  he  swears :  for  beskies  what  he 
testifies,  lUat  from  tbe  time  of  bis  coming, 
which  was  in  December  1677,  he  was  not  ab- 
sent till  the  93rd  of  June,  when  be  went  away  ; 
and  for  the  time  in  .question,  lie  very  well  i-e- 
members  his  being  there,  by  this  circumstance : 
aays  he,  I  was  chosen  tobe  reader  of  the  so- 
dality in  the  month  of  March,  but  then  Gates 
comes  and  gets  the  office  out  of  my  hand^ ;  but 

still  with  lYie  tliere  was  that  benefit  reserved, 
that  if  he  should  at  any  time  fail,  of  readiug 

there  upon  a  8uD4lfiy  or  a  holy-day^  I  was  tbeiK 
i»  have  rettd,  and  to  kava  supplied  liia  place. 
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Says  he,  I  was  .there  from  Mireb,  tai  tkt 
time  Ga^  went  awav  in  June ;  and  (kutei 
read  there  that  very  Sunday  before  tbe  tins 
ill  June  that  he  went  away.  An3  I  am  sore  I 
heard  him  read  every  time ;  and  in  case  be  had 
not  read  every  time,  I  must  have  read  io  bb 
absence :  but  I  did  not  read  at  all  doting  that 
time. 

Now,  Gentlemen,  when  a  man  is  to  tuoeeed  • 
or  to  supply  tbe  absence  of  another  in  an  offiei 
that  is  peculiaj'  as  to  the  chai^incnmbent  upon 
th^  officer,  and  considerable  as  to  tbe  profit  of 
it,  that  must  needs  make  an  impression  opon 
the  mind,  and  give  a  man  a  more  exact  remciii- 
brance  of  the  thing  ;  and  therefore  I.  recom- 
mend it  particularly  to  your  observation. 

The  next  is  one  3lr.  Smith ;  and  he  sajs,  he 
saw  Gates  there  all  tbe  time :  and  as  to  om 
part  of  it,  when  he  himself  wa^  in  tbe  Infir- 
majry,  Gates  went  to  visit  him  every  two  « 
three  days  ;  nay,  and  about  such  a  time  ia 
May,  says  he,  which  was  about  the  beginaiBg 
pT  May,  Gates  being  then  in  tbeintirmar^siMt 
well,  the  Doctor  and  he  had  a  pretty  dialogue 
together,,  and  Gates  spoke  false  Latin  to  tbe 
Doctor,  for  he  said,  '  8i  placeat  Dominatio 
^  vestra,'  in  the  beginning  of  his  compliment: 
this  he  did  particularly  say  waa  tbe  expresaos 
that  this  excellent  scholar  used  to  tbe  pbysi*  • 
ciao  at  his  first  application  to  him,  and  all  tbt 
whole  college  took  notice  of  that  [rtece  of  bit 
learning. 

The  next  is  one  Price,  and  he  tells  you,  he 
was  tliere  all  the  time  that  the  others  speak  of; 
be  remembers  him  very  well,  and  particulfiHv 
says,  I  am  sure  Gates  was  there  the  lltb  a 
May  N.S.  which  will  be  the  first  of  May  O.S. 
because,  says  he,  I  know  he  was  soundly  beatea 
that  day,  upon  a  quarrel. that  he  bad  thof. 
This  particularly  he  speaks  to,  besides  bis  re- 
membrance of  tne  ether  circumstances  in  con- 
currence with  tbe  former  witnesses. 

Mr.  Doddington  swears  tbe  same,  and  Mr.< 
Gerr^rd  also  swears  the  same,  with  that  otber 
particular  circumstance  that  Mr.  Solictor  re- 
peated to  you  I  which  was  of  Gates's  being  tbeie 
upon  the  day  of  confirmation,  the  26th  <»  Mty 
N.  S.  the  16th  of  May  G.  S.  and  be  is  sure  of 
it,  because  he  was  confirmed  alone^  with  bioi,. 
and  therefore  it  is  im|H>ssible  he  snould  fongct 
it :  and  my  lord  Gerrard,  who  was  next,«:ifei 
this  reason .  upon  \m  remembrance  of  all  tbe 
fore- mentioned  partictilars,  that  he  alwayt 
took  sitecial  notice  of  the  man  for  his  cantiae 
tone,  liis  physiognomy,  and  remaikable  b^ 
havionr. 

Then  there  is  Mr.  Morgan,  who  is  no  Papist 
hut  a  minister  of  the  Church  of  Bng^land ;  oo« 
Mr.  Gates  was  angry  with  all  tbe  rest,  becaist 
they  were  Catholics ;  but  what  has  he  to  nf 
u^^Ir.  Morgan,  who  is  a  Protestant?  Wbj 
the  truth  is,  there  are  none  of  tbeiii  tobe  bfr> 
Ilevetl,  because  they  swear  against  him,  aaA 
realK  lie  ought  to  be  permitted  to  give  tW 
reason,  or  ii  is  like  to  go  very  hard  with  bin ; 
i()r  it  in  case  you  holieve  hut  a  tliird  part  of  (be 
teb^iiuouy  that  has  been  jgiveoi  it  is  aoougb  ti 
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\o  his  work.  Bttt  what  says  Mr.  Morgan  ? 
[Vttly  he  comes  up  to  the  S4ih  of  April  particu- 
art  J,  and  lie  tells  ^ou  bow  he  remembers  it ; 
md  the  first  occasion  be  bad  to  look  into  it  was, 
hey  being'  all  surprized  at  St.  Oiners  at  \vliat 
}ate6  had  sworn,  and  Mr.  Morgan  i-ecollect- 
ng  with  himself,  did  remember  that  very  day 
le  was  playing  at  ball  within  the  cuUet^e,  and 
lapuened  to  toss  his  ball  over  the  wall  into  the 
farden,  and  not  bein^  able  to  recover  it  in  any 
^lier  way,  he  spied  Oates  walking  and  looking 
Dip  bis  l)ook,  and  therefoje  he  ilesired  him  to 
end  him  his  key,  and  by  the  help  of  that,  he 
rent  in  and  fetched  his  ball ;  and  this  was  the 
:ery  day  that  Oates  swore  he  was  here. 

Mr.  Arundel  says  the  same  :  the  two  Tur- 
lerviles  say  the  same ;  and  one  of  them  is  posi- 
iveto  have  seen  him  there,  either  the  S4tb  or 
15th,  or  23rd  and  24th  of  April  O  S.  which  is 
he  3rd  and  4th,  or  4tb  and  5tb  of  May  N.  S. 
ind  if  it  were  either  of  these  days,  it  cannot 
lefkossible  he  should  be  liere  at  the  consult. 

The  next  is  Mr.  Clavering,  and  I  cannot  but 
Mirticularly  take  notice  of  what  he  has  sworn  :* 
ic  says  Mr.  Oates  was  there  all  the  time  that 
he  rest  speak  of;  but  it  seems  particularly 
fcboutthe  time  of  the  congregation  m  London : 
here  comes  in  a  stranger  that  waii  pppr,  and 
bis  gentleman,  Mr.  Cbverin^,  made  a  collec- 
ion  for  him:  and  it  was  talked  of  in  the  college 
\s  the  reason  why  he  bad  not  success  in  his 
»llection,  because  the  fathers  were  gone  to  the 
wngrregation.  Nay,  and  yet  farther,  says  lie, 
[  do  remember  particularfy  that  Mr.  Williams 
md  Mr.  Marsh  did  go  over  to  the  coogre- 
pition,  but  Oates  did  not ;  for  I  do  remember 
vhen  Williams  and  J^larsh  came  back  again,  I 
lad  some  discourse  with  Mr.  Oates  about  the 
iongregation :  he  came  to  me,  and  desired  to 
enow  of  me  what  account  I  was  able  to  give  of 
be  matter  of  that  meeting  after  the  consult 
ras  over.  Now  had  Mr.  Oates  been  there, 
Lod  been  a  person  of  that  great  trust  that  be 
lad  sworn  himself  into,  he  needed  not  sure 
lave  asked  Mr.  Clavering  at  St.  Omers,  what 
be  business  of  the  consult  was  at  London, 
rhere  he  himself  had  been,  but  the  other  had 

lOt. 

There  is,  besides  Mr.  Copley,  another  wit- 
leKS,  Mr.  Cooke,  that  speaks  particularly  of 
be  SOth  of  April,  that  he  was  sure  Oates  was 
bere  then,  because  of  the  procession,  and  be- 
aose  he  walked  hy  himself  in  it ;  and  Wright, 
be  last  witness,  gives  a  general  account,  but 
peaks  to  no  particular  time. 

And  .Bow^  Gentlemen,  after  all  this  evidence, 
iva  voce,  vou  must  give  me  leave  to  hint  Tes- 
imanium  tiei^  an  improbable  oath  was  that 
rhich  Oates  owns  he  made,  if  it  be  considered 
1  all'  its  parts.  Can  any  man  believe  tbat 
i(Ur  persons  should  meet  together  in  a  tavern 
1  l«ondon,  and  these  iifly  persons  should  come 
9  a  resolution  to  kill  tfaie  kin^  and  subvert  the 
-ovemment,  and  alter  the  religion ;  and  tbat  this 
QDsultation  being  drawn  up  in  the  tavern  (for 
0  he  swears  it  was),  they  should  sever  tbem< 
plres  into  lesser  clubs  and  companies,  and  take 


care  that  none  should  sign  when  they  were  all 
together  and  among  themselves,  but  inust  liavo 
it  carried  up  and  down  from  one  man's  cham- 
ber to  anotlier)  and  find  no  body  to  trust  wiih 
this  aflair,  ihat,  if  discovered,  must  subject 
them  to  present  destruction,  and  ruin. their 
wliiAe  party,  but  only  Mr.  Oates,  who  was 
none  of  their  own  order,  nor  does  apfirar  to  he 
of  such  credit  amongst  them?  Can  you  be- 
lieve any  mc^n  should  be  so  void  of  sense  and 
reason,  that  of  tifty  together,  and  those  reputed 
as  subtle  as  any  sort  of  men  whatsoever,  there 
should  not  be  one  man  of  common  understand- 
ing, that  should  take  care  ibr  a  more  rational 
management  of  so  cfreat  and  hazardous  an  un- 
dertaking ;  when  tney  were  met  together,  and 
might  h8\'e  dispatched  it  in  a  quarter  of  an 
hour,  they  should  separate  themselves  into 
several  parts  of  the  town,  and  trust  a  resolution 
of  that  nature  in  Mr.  Oates's  pocket,  in  whom 
if  they  had  had  more  confidence  than  they 
seem  to  have,  yet  it  was  folly  ami  madness  to 
give  him  that  opportunity  of  destniying  all  of 
them,  and  making  himselfp  W^ere  there  too 
other  evidence  but  tlie  very  testimony  of  th^ 
thing,  it  would  go  a  very  great  way  witli  me, 
I  confess ;  but  1  must  say  withal,  you  are 
judges  of  this  fact,  u|)on  a  superadded  testi' 
mouy  of  2^  witnesses,  viva  voce ;  I  think  it 
leaves  the  thing  without  any  doubt. 

Gentlemen,  the  answer  gtyen  by  the  de- 
fendant to  this  charge  is  very  faliacicAis ;  and 
thougii  he  puts  such  a  countenance  upon  it, 
as  though  his  witnesses  were  such  persons  of  ' 
credit,  that  nothing  could  be  objected  against 
them}  yet  he  is  certainly  very  much  mis- 
taken in  that:  he  has  produced  hot  two  po- 
sitive witnesses,  and  those  two,  as  positive  as 
they  we  in  their  proof,  are  likewise  positive  in 
their  contradictions  of  one  another^  and  wbal 
they  hare  saifl  is  left  to  your  consideration. 

The  one  is  a  coachman,  the  other  was  sir 
Richard  Barker's  house-keeper ;  they  indeed 
do  say,  sir  Richanl  Barker*^  wife'h  sister,  an4 
bis  nephew,  and  his  daughter,  and  his  niece:?, 
and  a  worshipful  knight,  and  I  know  not  who, 
that  the  old  \ioman  tells  me  are  gone  into  my 
co|intry,  were  all  there  at  the  same  time,  and 
nobody  comes  to  testify  it,  but  only  this  coach- 
man and  this  old  woman :  these,  gentlemen, 
are  things  fit  to  be  thought  of. 

But  now  let  us  consider  how  tbey  agree  in 
their  evidence.  Says  the  woman,  1  saw  him 
not  till  the  beginning  of  May  ;  but  I  am  sure 
he  was  tliere  before  once  or  twice.  And  how 
does  she  know  that  ?  Because  the  coachman 
told  her  so ;  and  he  came  there  several  times, 
but  he  did  dine  there  but  once ;  and  when  he 
came  there  the  firbt  time  she  saw  him ;  he 
came  in  sucii  .a  disguise,  and  he  had  a  shoit 
peiriwig,  and  a  kind  of  short  white  coat,  and 
a  white  hat.  But  when  the  coachman  comes 
to  swear,  he  tells  you,  the  iicst  time  he  saw 
him,  the  woman  saw  him  too ;  tbat  he  had  his 
own  hair,  and  cut  close  to  his  ears,  that  made 
him  look,  as  the  young  iellow  told  her,  like  a 
Uuoker.    And  when  l  9sked  the  coiicbmaui 
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Are  you  sare  that  Benjattin  the  youngs  fellow 
did  see  bim  the  first  time  yon  taw  him  there  f 
He  told  me,  No ;  but  he  was  rare  the  old  wo- 
man did  look  oat  of  the  window  and  see  him ; 
which  she  denies.  I  then  asked  him  how  often 
he  dined  there  f  He  tells  you  sereral  times, 
and  there  were  such  and  such,  and  the  old 
woman  did  see  him  dine  there  sereral  times  ; 
which  she  denies  that  slie  erer  saw  him  dine 
there  above  once.  And  f  take  notice  of  one  of 
the  eWdence,  the  coachman,  he  gives  but  an 
odd  sort  of  reason  for  his  remembrance.  In 
February,  says  he,  my  lady  died,  and  my 
master  was  sick  at  Putney,  and  Gates  came 
into  the  yard  while  1  was  deanitig  my  coach  ; 
and  1  am  sure  it  was  when  the  coat  of  arms 
bung  over  the  door,  because  he  ask*d  me  about 
my  iatly*s  death,  and  thereibre  it  must  be  in 
May ;  when,  for  aught  does  appear  to  the  con- 
trary, it  might  be  in  any  other  month  afWr  the 
escutcheon  was  up ;  and  in  the  other  circum* 
stances  there  is  no  certainty  at  all :  so  that  it 
is  plaifo,  these  witnesses  swear  according  as 
their  humour  leads  them,  and  not  according  to 
any  remembrance  they  have  of  the  thing. 

And  I  rather  believe  it,  because  the  third 
witness^  that  is  Pa^e  the  apothecary,  that  used 
to  make  up  sir  Richard  Barker's  medicines, 
gives  an  evidence  contrary  to  both  those  ;  he 
cannot  remember  the  year  positively  or  pflr- 
ticuiaiiy  ;  but  Til  tell  yow  how  lie  thwarts  and 
contradicts  the  other  jieople's  testimony ;  for 
he  i-emembers  he  came  in  such  a  disguise,  but 
he  believes  nobody  spoke  to  him  but  himself, 
because  he  found  hitn  walkinfif  in  the  place 
that  was  ibr  the  common  i-eception  of  the  pa- 
tients ;  and  he  asked  for  Dr.  Tongue,  and  he 
not  being  within,  he  went  away  very  discon- 
tented :  and  so  now  these  three  witnesses  seem 
to  contradict  one  another ;  and  the  last  witness 
Walker,  who  is  the  pai:son,  he  says  nothing 
to  the  matter :  for  it  does  plainly  appear,  the 
time  which  he  speaks  of,  which  was  about  a 
year  arid  a  half  before  lie  was  called  to  testify 
at  the  five  Jesuits  Trial,  must  be  in  the  year- 
1677,  and  not  in  the  year  1678,  which  is  the 
question  here,  which  must  be  before  he  went 
tirst  to  8t.  Omei*s. 

Gentferaen,  the  other  part  of  Mr.  Oates's 
defence  has  been  upon  this  topic :  says  he,  I 
have  been  believed  heretofore,  the  parliaments 
have  given  me  credit ;  and  to  prove  it,  he  has 
called  several  noble  lords  and  persons  of  quality. 
The  first  was  my  lord  of  Devonshire,  who  says 
he  cannot  re^nember  any  particulars  of  his  evi- 
dence, it  is  so  long  since ;  but  he  remembers 
the  parliament,  upon  the  evidence  given  of  the 
plot,  did  make  such  votes  as  we  do  all  know  of. 
And  there  were  a  great  many  people  that  gave 
credit  to  his  testimony,  who,  God  be  thanked, 
are  of  another  opinion  now.  And  my  lord  of 
Clare  says,  he  was  not  in  the  House  of  Lords 
at  the  beginning  of  the  discovery,  and  cannot 
remember  any  thing  in  particular.  But  my 
lord  of  Huntingdou  was  a  little  more  particular ; 
and  Mr.  Gates  began  to  be  angry  with  him, 
baoaase  he  spoko  ao  much :  says  he,  I  remem- 


ber Mr.  Gates  was  emahied  inAeHoue^f 
Lords,  and  was  betiaved  there,  becaote  tbejr 
did  believe  he«8|K>ke  troth  at  that  time;  bit 
now  vpon  consideration  of  the  contradiotMM 
and  falsities  of  his  evidence,  I  cannot  but  ny, 
I  do  believe  him,  says  he,  to  be  a  great  viliaig, 
and  that  he  has  been  guilty  of  spilung  ioDOccit 
blood.  And  this  noMe  lora  speaks  with  rat 
honour  and  consideration :  and  truly,  I  bdievi 
if  every  man  that  is  here  were  to  speak  fail 
mind,  my  lord  has  delivered  the  opiaioos  of 
us  aU,  and  many  thousands  more  m  the  at* 
tion. 

Mr.  Gates  called  next  my  Lord  Chief  Bam, 
my  brother  Gr^ory,  my  lord  of  Londoo,  m 
George  Treby,  Mr.  Williams,  and  ray  brodwr 
Dolben.  But  thev  all  tell  yoo,  they  are  dbb 
to  give  no  particalar  answers  to  bis  quettiov; 
andthis  was  the  sum  of  his  evidence. 

To  this  Mr.  Attorney-General  has  giveo  i 
reply  of  evidence,  that  truly  is  ofverygmt 
moment.  First,  here  is  produced  sir  Geoiff 
,Wakeman,  whom  Gates  accused  of  higb-tiea- 
son,  and  he  soifered  his  trial  and  was  acquitted; 
so  that  as  well  as  the  jury  had  given  credit  to 
him  in  the  former  verdicta,  so,  says  Mr.  At- 
torney, I  must  speak^likewise  for  the  credit  tf 
that  verdict  that  did  disbriieve  him,  becaott 
though  he  did  swear  as  roundly  and  briskly  op 
to  the  matter  as  he  had  done  More,  yet  wbeo 
he  had  not  tlie  hurry  and  surjirixe  of  bis  dis- 
covery to  support  iiim,  his  viltamy  was  de- 
tected, and  the  innocent  acquitted.  Aod  be^. 
sides  the  record  of  the  acquittal,  here  is  the 
person  himself,  who  is  now  under  no  dread  or 
danger,  having  stood  his  trial  and  beiag  ac- 
quitted ;  and  M  takes  it  upon  bis  oath,  uMlia 
the  presence  of  the  great  Cvod,  and  the  seardMr 
of  hearts,  that  whatsoever  Gates  swore  agaimt 
him  at  his  trial,  was  every  tittle  of  it  lalse :  aad 
this  acquittal  Of  his,  being  atW  gKiat  and  na* 
ture  consideration,  is  an- evidence  of  anoditf^ 
guise  ijuality,  than,  the  verdicts  of  the  otb« 
convictions. 

Next  to  him,  is  my  lord  Castleroaia,  a  per- 
son of  very  great  honour;  and  he  gites  aa 
account  he  was  arraigned  of  high  treosoo  al 
this  bar,  and  upon  bis  trial  Gates  was  produced 
as  a  witness  against  him,  and  there  he  swon 
he  met  with  mv  lord  Castlemain  in  Uncofai'i- 
I nn-  Fields,  and  great  familiarity  tb^re  was  b^ 
tween  them,  so  that  my  lord  oouM  not  trail 
him  in  a  less  affair  tlian  the  plot ;  and  away 
he  goes  with  him  to  Fenwick's  chamber,  tbeio 
to  talk  about  the  design  of  killing  the  late  JnD|', 
Mr.  Gates,  of  all  mankind,  must  be  the  great 
repository  of  tills  secret.  But  the  jury  iImi 
bem^  persons  of  ^reat  understanding  and  is* 
tegrity,  did  not  believe^Gates,  but  acquitted  vfj 
lord  Castlemain.  And  be  does  here  take  it 
upon  his  oath,  backed  with  all  the  impreca- 
tions of  evil  to  himself  that  a  man  can  osa,  ibat 
there  was  not  one  word  of  truth  in  Gates*!  tea« 
timony  ;  nor  he  did  he  ever  see  Gates  m  \k 
life,  till  such  time  as  he  was  taken  up  upon  Ui 
accusation .  Now  are  here  two  pennns  of  bo> 
nour  and  quality,  that  i^OB  thev  oaHit  do  pai^ 
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tienkrlT  siv^  yoo  ao  aecMunt,  m  id  tbf  preaeiiee 
of  Almighty  God,  that  OatM  hat.  tvrice  tlnr- 
sworn  bimMlf  a^ast  tbeoi. 

GentlenwD,  tliere  is  notice  to  be  taken  of  the 
Joonial  of  the  House  of  Lords ;  and  though  it 
m  true  for  the  sake  of  the  prectdent,  and  to 
secure  the  justice  of  the  nation,  we  did  keep 
them  strictly  to  their  proof,  that  it  was  upon 
oath .  A nd  as  to  the  business  of  Smith ,  though 
we  do  believe  the  thing  in  our  private  ju<^- 
meats,  yet  we  thought  it  not  fit  to  be  per- 
mitted, that  persons  should  upon  their  own 
oaths  confe^'s  themselves  to  be  guilty  of  per- 
jury, and  aAerwards  give  evidence  against 
others ;  fur  such  are  not  to  have  the  counte- 
nance  of  ever  being  witnesses  again :  yet  by  the 
records  of  parliament,  and  other  evidence  there 
is  enough  to  make  the  matter  aimed  at  clear. 

For  it  is  clear  by  his  Narrative,  that  Oatea 
did  first  swear,  as  far  as  he  could  well  swear 
to  bring  him  into  displeasure  of  theoeople: 
tor  that  was  his  way  to  intimidate  all  he  nad 
to  do  with,  and  thereby  force  them  to  comply 
with  his  designs.  And  there  was  no  more 
plausible  accusation  at  that  time,  than  to  accuse 
a  man  for  saying  somewhat  against  the  par- 
liament, or  being  in  a  combina^bn  to  subvert 
the  Protestant  Religion.  But  you  see,  when 
be  comes  to  have  his  own  turn  served,  then  this 
man  upon  whom  he  had  fixed  such  an  odious 
cbvacter,  is  really  no  papist  at  all,  but  engaffed 
in  service  for  his  king  and  country,  and  has 
Mr.  Oates's  passiiort,  a  thing  of  ^eat  advan- 
Ca^  to  him  at  tnat  season.  This  the  king's 
coonsel  made  use  of  with  great  reason,  as  an 
evidence  of  tampering;  for  the  man  has  al- 
tered his  opinion  of  one  he  has  before  accused 
and  now  brings  him  as  an  honest  man  to  give 
evidence  fi>r  him.  And  this,  say  they,  must  be 
intended  to  be  done  by  practice  and  by  threats. 

And  the  rather,  gentlemen,  for  that  yon  have 
•n  accennt  by  witnesses  sworn,  that  there  was 
one  Clay  a  popish  priest,  that  lay  in  prison  at 
Ae  Gate- House,  and  while  he  was  there,  Oates 
and  sir  William  WaHer  came  into  the  prison  to 
him,  and  tampering  with  him,  says  Oates,  I  hear 
there  are  some  8t.  Omers  boys,  that  intend  to 
testify  that  I  was  at  St.  Omers  when  I  say  I 
was  at  London  ;  but  you  must  swear,  that  you 
dined  with  me  at  Mr.  Howard's  in  May  1578; 
or  if  you^will  not,  you  know  I  know  you  to  be 
a  priest,  and  V\\  hang  you.  Says  Clay,  where 
is  my  silver  and  gold  that  was  taken  away 
from  me  ?  And.  we  all  know  sir  William  Waller 
Ivaa  wonderful  good  at  the  fingering  of  gold ; 
be  used  to  take  awa^  broad  pieces  as  popish 
veliqnes,  because  of  the  crosses  upon  them. 
Say  a  Clay,  give  me  my  gold  again,  1  will  swear 
fi>r  yon ;  I  have  been  a  rogue  before,  and  I 
may  be  a  rogue  again.  And  accordingly  a 
contract  is  made  for  him  to  swear  directly, 
that  Oates  and  he  were  together  at  Mr.  How- 
ard's house  in  May  1678.  Thb  very  feltow 
Aat  tells  you  now  the  story,  told  it  the  next 
iBdkiiibg  to  another  man,  who  has  likewise 
sworn  tbe  tame,  llien  is  Clay  conveyed  by 
10  dM  OU-Baiiey,  and  there  swean, 


being  thpw  threatened  and  subomed,  that  m 
May  1678,  he  and  Mr.  Oatea  dined  together  at 
Mr.  Howard's  house,  and  yau  have  fSw.  How- 
ard produced,  who  does  swear  that  Clay  did 
swearso;  but  indeed  he  Was  not  there  with  BIr. 
Gates  at  dinner  till  July  after. 

ThiSf  gentlemen,  is  direct  corruption  and  sub* 
omation  ;  and  if  a  man  will  be  a  corrupt  knave, 
and  endeavour  to  suborn  witnesses  to  swear 
that  which  is  false,  he  is  the  more  likely  to 
swear  false  himself.  Besides  that,  you  are  to 
take  notice,  here  is  his  own  Narrative  pro- 
duced, where  you  liave  it  sworn  by  himself, 
that  he  went  back  to  St.  Omers  about  tbe  be« 
ginning  of  May,  and  was  there  all  the  month 
of  May,  and  in  June,  till  tbe  latter  end  of  iu 
Then  all  this  while,  either  Mr.  Oates,  or  his 
wimesses,  are  perjured  m  the  case  :  He  says, 
he  staid  but  tbf«e  or  four  days  in  England 
after  the  consult  was  over,  and  then  went 
straight  bade  again  to  St.  Omers.  Which 
most  be  the  first  week  in  May  ;  but  if  yon 
believe  his  two  witnesses,  he  dined  with  them 
several  thnes  after  that :  And  so  it  is  apparent 
some  of  them  are  guilty  of  gross  and  foal 
penury. 

Now,  |[entlemen,  1  cannot  but  ressrt  back  to 
the  objection  that  I  made  at  first  It  is  strange  to 
me,  that  a  man  that  came  upon  such  a  design, 
should  go  publicly  about  the  streets  at  noon- 
day, though  in  a  disguise,  yet  he  was  known. 
But  if  yon  take  the  persons  time  to  be  in  the 
year  1677,  then  it  is  easily  reconciled  what  they 
did  say  of  their  seeing  him  in  sdch  a  disguise  ; 
and  so  all  their  testimony  may  stand  together, 
and  perhaps  they  may  mistake  in  a  point  of 
tinae,  though  not  in  the  substance  of  their  evi- 
dence :  and  1  would  out  of  charity  cenclnde  It 
to  be  so. 

But  1  will  say,  if  they  are  to  betaken  strietly 
to  the  yearl678,  it  is  monstrous  to  imagine,  that 
we  should  have  nobody  brought  to  let  us  know 
where  he  lodged,  where  he  eat,  with  whom  ha 
conversed,  fur  all  that  time. 

Gentlemen,  I  have  detained  you  the  longer 
in  this  matter,  because  I  take  it  to  be  of  m, 
great  wei^i^ht,  wherein  the  justice  and  bonoor 
of  the  nation  are  so  much  engaged,  and  it  was 
therelbre  fit  this  cause  should  he  tried  in  the 
most  solemn  and  public  manner,  in  order  to 
vindicate  the  nation  from  tbe  iwproach  and  ca- 
lumny of  injustice  and  oppression.  And  sum  I 
am,  if  you  think  these  witnesses  swear  tru^  as 
I  cannot  see  any  colour  of  objection,  there  docs 
not  remain  tha  least  doubt,  but  that  Oatea  is 
the  blackest  and  most  periured  villain  that  ever 
appeared  npon  the  fiice  of  the  earth . 

Cl.ofCr.  Tipstair,you  most  take  care  of  the 
jury. 

X.  C  J.  Gentlemen,  if  any  of  you  hare  a 
mind  to  drink  at  the  bar,  before  you  go,  yoii 
shall  have  some  got  for  you. 

Jury,  No,  mj  lovd,  we  do  not  one  Htf 
drinking. 

L.C.J.  Then  ^e^iviU  stay  for  yed. 

'gle 
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some  pmAns  to  •ccim  Mr.  Osles^f  sodomj, 
and  in  oraer  thereto,  two  persoos  -(one  uf  vhidi 
was  formerly  his  man,  but  tamed  away  for  hii 
rogue's  tricks)  applied  themaelres  to  an  alder- 
man oi'the  city,  who'ordered  ihem  to  go  to  HK 
Recorder,  who  accordingly  took  their  eximiiM- 
tion,  which  was  so  very  improbable  (nay  eres 
incredible)  that  it  discovered  the  falseoes  and 
maliciousness  of  the  prosecotion. 


.  Then  the  Jury  withdrew  to  consider  of  their 
Verdict,  and  afler  about  a  quarter 'Of  an  hour's 
stay,  they  returned  and  delivered  their  Ver- 
dict, <  Tliat  the  Defendant  was  Guilty  of  the 
•  Pegnry  whereof  he  was  indicted.'  Which 
being  recorded,  the  Lord  Cbief  Justice  8[>oke 
to  the  Jury  to  this  effect  : 

X.  C.  /.  Gentleraeo,  that  we  are  uot,  God 
be  thauked,  in  those  times  of  disorder  and  con-. 
fusion  that  we  have  been  heretofore  in,  to  have 
humming  or  hissings  to  declare  the  auditors 
approbation  or  dislike  of  Juries*  Verdicts  :  But 
because  there  has  been  this  day  mention  made 
Of  the  opinions  of  judcfes  about  verdicts,  I  shall 
take  the  liberty  lo  declare  my  mind  to  you 
now;  That  for  my  part,  I  am  satisfied  in  my 
conscience  you  have  given  a  good  and  a  just 
Tcrdict;  and  so  I  believe  is  every  other  judge 
upon  the  bench. 

To  which  the  rest  of  the  Judges  assented; 
and  then  the  Court  arose.* 


1683.    There  have  been  endearours  by 


*^  June  1684.  It  has  been  very  lately  dis- 
coursed about  town,  that  there  are  inlbraiatiooi 
taking  by  Mr.  Justice  Guise,  and  Mr.  Justice 
L'Estr'ange  of  High  Treason  against  Mr.  Gates, 
and  that  be  would  be  indicted  tberedn  tiie  not 
sessions. 

'*  Jan.  S3, 1664-5.  Mr.  Titus  Gates  pleaded 
not  guilty  to  an  information  for  Peryurv  aboota 
consult  of  Jesuits  he  swore- to  be  at  the  White 
Horse  Tavern  in  the  Strand ;  and'there  was  very 
hot  words  passed  between  the  Lord  Cbi^ 
Justice  and  him,''  Narcissos  Lottrell's 
MSl  Brief  Historical  Relation,  &c.  in  Alt- 
souls'  Library,  Oxford. 


323.  The  Second  Trial  of  Titus  Gates,  D.D.  at  the  King's- Bench, 
for  Perjury  :  1  James  II,  a,  d.   16*85. 


May  9,  1686. 

This  day  being*  appointed  for  the  Trial  of  the 
other  causes  between  our  sovereign  lord  the 
king,  and  Titus  Oates,  for  Perjury ;  the  same 
began  about  nine  in  the  morning,  and  proceeded 
ailer  this  manner : 

First,  proclamation  was  made  for  silence : 
Then  the  Defendant  was  called ;  who,  appear- 
ing in  person,  was  advised  to  look  to  his  chal- 
lenges :  but  he  challenged  none ;  only  he  de- 
sired, that  they  might  be  all  asked,  Whether 
they  wei-e  of  the  grand  jury  that  found  the 
bill  ?  *  which  was  done.  And  all  denying  it, 
the  twelve  sworn  were  these:  Sir  Thomas 
Vernon,  kt.  f  Nicholas  Charlton,  esq.  Thomas 
Laogbam,  esq.  Thomas  Harlop,  Francis  Grif- 
fith, John  Kent,  George  Toriano,  Henry 
Loades,  John  Midgley,  John  Felling,  Thomas 
Short,  and  George  Peck. 

CL  ofCr.  Gentlemen,  you  that  are  sworn, 
hearken  to  the  Record. 

^    Memorandum^,  *  That  by  a  certain  inquisition 

<  for  our  sovei-eigu  lord  the  king,  at  the  Guild- 

<  hall  of  the  city  of  London,  and  within  the 
« same  city,  on  Tuesday  the  28t]i  of  October,  in 

*  the  d6th  year  of  the  reign  of  out  late  sove- 
«  reign  lord  Charles  3,  by  the  grace  of  God,  of 

*  England,    Scotland,    France,  and    Ireland, 

*  king,  defender  of  the  faith,  &c.  before  sir 

*  Henry  Talse,  knight,  mayor  of  the  city  of 

*  See  a  Note  to  the  next  preceding  Case, 
f.  1081. 

f  See  tha  Case  of  sir  Samuel  Bsmardiston, 
A«D.  1684»  Tol.  9»  p.  1383,  of  this  Collection. 


'  London;  sir  William  Turner,  knight ;  sod  sir 
'  James.  Edwards,  knight,  aldermen  of  the  said 
^city;  sir  Thomas  Jenner,  knight,  one  of  bit 
'  miyesty 's  Serjeants  at  la<v,  and  recorder  of  the 
'  same  city ;  sir  Jiobert  Jeiferies,  knight;  aad 
'  sir  JohnPeake,  knight,  other  aldermen  of  the 
^  said  citj^ ;  and  others  their  companions,  juc- 
'  tices  of  our  said  lord  the  king ;  by  bis  ms- 
'  jesty's  letters- pat^ts  under  the  greit  teal  of 
'  England,  to  enquire  of  several  offences  in  die 
^  said  letters-patents  contamed,  and  to  besrtitfl 
'  detern^ne  the  same,  according  to  the  krarsand 
'  customs  of  this  kingdom,  by  the  oaths  of 
'  twelve  jurors,  lionest  and  lawful  men  of  ibe 
'  cit^  of  London  aforesaid,  who  tlien  and  diers 
'  being  sworn,  and  cbars^  to  enquire  for  oor 
>  said  sovereign  lord  the  king,  and  the  body  of 
'  the  said  City,  upon  their  oaths  |>reseot : 

*  That  at  a  certain  session  of  our  said  lord 
'  tbe  king,  holdcn  for  the  county  of  MiddleKZ 
'  at  Hicks's-Hall  in  St.  John-Street  in  tbe 
'  county  aforesaid,  on  Monday  (to  wit)  the  16|b 
'  day  of  December,  in  the  year  of  the  reign  of 
^  our  said  late  sovereign  lerd,  Charles  2,  by  tbe 

-  grace  of  God,  of  England,  Scotland,  France 
'  and  Ireland,  king,  defender  of  the  faitb,  ^c. 
'  the  30th,  before  sir  Reginald  Foster,  baronet; 
'  sir  Philip  Matthews,  hart,  sir  William  Bowles 

knight;  sir  Charles  Pitfield,  knight ;  Tbo- 
'  mas  Robinson,  Humphsev  Wyrl^yrTboniai 
•  Harriot,  and  William  llempson,   esquires, 

-  justices  of  our  said  lord  the  king ;  to  enqoira 
by  tlie  oaths  of  honest  and  bwful  men,  of  tbt 
county  of  Middlesex  aforesaid,  and  by  otber 
ways,  manners,  and  means,  whereby  tbey 
might,  or  could  better  know,  as  welf withm 
liberties  as  witho  at ;  by  whom  the  truth  of  tbt 
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«  matter  mig^  be  better  knawn  and  enquired 

<  of,  ooDoeming  all  tt^aaons  and  miapriaions  of 

*  treasons,  insurrections,  rebellions,  coanter- 
<teitings,  clippiags,  washings,  false  making, 

*  and  other  falsifying  of  the  moneys  of  ^his 

*  kingdom  of  £n^land ;  and  of  any  other  king- 

*  dom&and  dominiona  whatsoever ;  and  of  all 

<  murders,  felonies,  manslaughters,   killings, 

<  borgtaries,  and  other  articles  and  offices  in 

*  the  letters- patents  of  our  said  lord  the  king, 
«  to  them,  or  any  four  or  more  of  them,  there- 

<  vpon  directed,  specified  ;  as  also  the  acces- 

<  aaries  of  the  same,  within  the  county  afore- 
•said,  as  well  within  liberties  as  without,  by 

*  wbomsoerer,  ho^yrsoever  had,  made,  done,  or 

<  oomnutted,  and  to  hear  ami  determine  the 
«  same  treasons,  and  other  the  premisses  ae- 
«  cording  to  the  lajv  and  custom  of  this  king- 

*  dom  of  England,  assigned  by  the  oath  of 

*  Balph  Wain,  John  Vanghan,  Richard  Foster, 
« Thomas  Paget,  Robert  Newington,  Henry 
« Tompkins,  Robert  Hayes,  John  Greenwoou, 

*  Peter  Stinyeson,  Josiah ,  Richard  Rich- 

*  man,  Augustine  Bear,  John  King,  Nathaniel 
vBrit,  Francis   Fisher,  Edward  Foster,  and 

*  Samuel  Lynn,  honest  and  lawful  men  of  the 
«  county  aforesaid,  «wom,  and  charged  to  en< 

*  quire  for  our  said  lord  the  king,  and  the  bo<ly 

*  of  the  county  aforesaid,  upon  their  oaths;  it 

*  was  presented.  That  Thomas  White,  other- 

*  wise  Whitebread,  late  of  the  parish  of  St. 

*  Giles  in  tlie  Fields,  in  the  county  of  Middle- 

*  aex,  clerk;  William  Ireland,  late  of  the  parish 

*  aforesaid,  in  the  county  afoi*esaid,  clerk ;  John 

*  Fenwick,  late  of  the  same  parish  and  county, 
«  clerk  ;  Thomas  Pickering,  late  of  the  parish 
«  aforesaid,  in  the  county  aforesaid,  clerk ;  and 
s  John  Grore,  late  of  the  parish  aforesaid,  in 

*  the  county  aforesaid,  gentleman ;  as  false 
« traitors  against  the  most  illustrious  and  most 

*  serene  and  excellent  prince,  our  sajd  late 
«  florereigu  lord  Charles  3,  Mr  the  grace  of  God, 

<  of  England,  Scoflcnd,  France  and  Ireland, 

*  king,  defender  of  the  faith,  &c.  their  supreme 

*  and  natural  loni ;  not  haying  the  fear  of  the 
•Lord  in  their  hearts,  nor  weighing  the  duty 

*  of  their  allegiance ;  but  being  moved  and  se- 

*  duced  by  the  instigation  of  the  Devil,  the  cor- 

*  dial  love,  an^  true,  due,  and  natural  obedi- 

*  ence,  which  true  and  faithful  subjects  of  our 

*  said  lord  the  kingf  towards  hina  uur  said  lord 

*  the  king,  should,  and  of  right  ought  to  bear, 

*  utterl)r  withdrawing  and  contriving,  and,  whh 

*  all  their  might,  intending  the  peace  and  com- 

*  mon  tranquillity  of  4his  kingdom  of  Encfiand 

*  to  disturb ;   and  the  true  worship  of  God, 

*  within  this  kingdom  of  England  used,  and 
\  by  lawestablisheil,  to  subvert;  and  seditionand 

*  rebellion  within  this  kingdom  of  England  to 

*  move,  stir  up,  and  procure ;  and  the  cordial 

*  love,  and    true  and  due  obedienre,  t\  hich 

*  true  and  faithful  subjects  of  our  said  lord  the 

*  king,  towards  him  the  said  lord  thu  king 

*  should,  and  of  right  oug:ht  to  hiar,  utterly  to 

*  withdraw,  put  out,  and  extinguish ;  and  our 
.  *  saidaovereign  lord  the  king  to  death  and  final 

^deftruction  to  bring  and  pot,  the  24th  of 


*  AprO,  in  the  SOth  year  of  tha^reigd  of  our* 
'  said  late  sovereign  lord  Charles  S,  at  tha  - 

*  parish  of  St.  Giles  in  tba  Fiekls  albresaid,  in  • 

*  the  county  of  Middlesex  aforesaid  ;  falsely^ 

*  maliciously,  subtilly,  advisedly,  and  traitor- 

*  oualy,  did  purpose,  compass,  imagine,  and 

*  intend  sedition  and  rebellion  within  this  king-  - 

*  dom  of  Enghmd  to  move,  stir  up,  and  pro- 

<  cure,  and  a  miserable  slaughter  amongst  tb« 

*  subjects  of  our  said  sovereign  lord,  the  king 

*  to  procure  and  cause ;  and  our  said  lord  the 

*  king,  from  the  reg^l  state,  title,  power,  and-. 

<  government  of  bis  kingdom  of  £ngland| 
'  wholly  to  deprive,  depose,  cast  down,  and 
'  disinherit :  and  bimi  our  said  lord  the  king,  to- 

*  death  and  final  destruction  to  bring  and  put ;» 

*  and  the  government  of  the  said  kingdom,  and- 

*  the  sincere  religion  of  God,  in   the  same 

*  kingdom*  rightly  and  by  the  laws  of  the  sama 

<  kingdom  established,  at  their  will  and  plea- 

*  sure  to  change  and  alter ;  and  the  state  of  tbia 

*  wh(de  kipgdom  of  England,  throngh  all  it» 

*  parts  well  instituted,  and  ordained,  wholly  to 

<  subvert  and  destroy,  and  war  against  our  said- 

<  lord  the  king,  witlim  tbia  kingdom  of  England 

*  to  levy. 

*  And  to  complete  and  perfect  the  same  their 

*  most  wicked  treasons,  and  traitorous  imagrina- 
^  tionsand  purposes  aforesaid  ;  4hev,  the  afore- 
'said  Thomas  White  otherwise  Whitebread, 

*  William  Irclanii,  John  Fenwick,  Jhomas- 
*■  Pickering,  and  John  Grove,  and  other  falsa> 
'  traitors,  to  the  juix)r6  unknown,  the  aforesaid 
'  34tb  day  of  April,  in  the  ^Oih  year  aforesaid, 

*  with  force  and  arms,  ^c.  at  the  parish  of  St. 
'  Giles  in  the  Fields  aforesaid,  in  the  county  of 
'  Middlesex,  aforrsaiti,  falsely,  maliciouslv,- 
'  subtilly,  advisedly,  devilishly  and  traitorously 
'  did  assemble  themselves,  unite,  and  congre- 

'  gate ;  and  then  and  there  fialsly,  maliciously, 
'  subtilly,  advisedly,  devilishly  and  traitorously^ 
'  did  consult  and  agree,  our  said  sovereign  loia 

*  the  king  to  death  and  final  destruction  to 
^  bring  and  put,  and  the  religion  within  tbia 

^  kingdom  of  England,  rightlv  and  by  the  hiwa   [ 

*  of  the  same  kingdom  established,  to  the  SO'^ 
^  perstition  of  the  Romish  church  to  changa 

*  and  alter.  And  the  sooner  to  complete  and 
'  perfect  the  same  their  most  wicked  treaaona 
'  and  traitorous  imaginations    and    purpc«ea 

*  aforesaid,  the  said  Thomas  White  otherwise 
'  Whitebread,  William  Ireland,  John  Fenwick^ 
'Thomas  Pickering,  and  John  Grove,  and 
'  other  false  traitors  of  our  said  late  lord   tba 

*  king,  to  the  jurors  unknown  ;  aflerwards-(to 
'  wit)  the  same  24th  day  of  AprU,  in  the  SOth 
'  year  aforesaid,  at  the  aforesaid  pariRh  of  St, 
'  Giles  in  the  Fields,  in  the  county  of  Middle« 

*  sex  aforesaid,  falsely,  subtilly,  advisedly,  ma- 

*  licio.usly,  devilishly,  and  traitorously  between 

*  therase'ives  did  conclude  and  agree  that  they 
'the  said  Thomas  Pickering  and  John  Grore^ 

*  him  our  said  late  lord  the  king  should  kill  and 
'murder  ;    and  that  they,  the  said  Thomaf^ 

<  White  otherwise  Whitebread,  William  Ire- 

*  land,  John  Fenwick,  and  others,  ialse  traitors, 

*  to  the  juron  unknowni^  a  certain  number  of 
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nuMsei  between  them  tfa^  and  there  agreed, 
fin*  the  health  of  the  soul  of  him,  the  raid 
Thomas  Piekeriiig',  therefore  should  say,  ce- 
lebrate, and  perform ;  and  theretbre  should 
pay  unto  the  said  John  Grove  a  certain 
sum  of  money  betircen  them  then  ^d  tliere 
•greed. 

*  And  the  Jurors  aforesaid,  upon  their  oaths 
aforenid,  did  further  present,  That  the  said 
Thomas  Pickering  and  John  Grore,  upon 
the  agreement  aforesaid,  then  and  there  false- 
ly, snbtilly,  advisedly,  maliciously,  devi- 
lishly and  traitorously  did  take  upon  them« 
•ekes,  and  to  the  rame  Thomas  White  other- 
wise Whitcbread,  William  Ireland,  John 
Fenwicl^,  and  other  false  traitors  againi>t  our 
said  lord  the  king,  to  the  jurors  aforesaid  un- 
known, then  and  there  falsely,  subtilly, 
advisedly,  roalictoosly,  devilishly  and  trai- 
torously did  promise,  that  they  the  said  Tho- 
mas Pickering  and  John  Grove  him  our  said 
late  lord  the  king  would  kill  and  murder : 
And  that  they,  the  said  Thomas  White  other- 
wise Whitebread,  William  Ireland,  John  Fen- 
wick,  Thomas  Pickering,  John  Grove,  and 
other  fafese  traitors  against  our  said  loid  the 
king  unknown,  afterwards  (to  wit)  the  same 
f«th  day  of  April,  in  the  30th  year  afbreslud, 
at  die  aforeraid  parish  of  St.  Giles  in  the 
Fields  in  the  county  of  Middlesex  aforesaid; 
falsely,  suhtilly,  advisedly,  maliciously,  de- 
vtlisbly  and  traitorously  did  give  their  faith 
each  to  other,  and  upon  the  sacrament  then 
and  there  traitorously  did  swear  and  promise 
to.  conceal,  and  not  to  divulge  their  said 
most  wicked  treasons  and  traitorous  corn- 
passings,  consultations^  and  purpdses  so  be- 
tween them  had,  him  our  said  late  lord  the 
king  traitorously  to  kill  knd  murder,  and  the 
Romish  religion  within  this  kingdom  of  Eng- 
land to  be  used,  to  introduce,  and  the  true  re- 
formed religion  widiin  this  kingdom  of  Eng- 
land, rightly  and  by  the  laws  of  the  said  king- 
dom  established,  to  alter  and  change.  And 
that  the  said  Thomas  Pickering  and  John 
Grove,  in  execution  of  the  traitorous  agree- 
ment aforesaid,  afterwards  fto  wit)  the  rame 
94th  day  of  April,  in  the  SOtti  year  atbresaid, 
and  divers  days  and  times  after,  at  the  afore- 
nid parish  or  St.  Giles  in  the  Fields,  in  the 
connty  aforeraid,  muskets,  pistols,  swords, 
daggers,  and  other  offensive  and  cruel  wea- 
pons, him  the  raid  late  lord  the  kinff  to  kill 
and  innrder,  folsely,  subtilly,  advisedly,  ma- 
liciously, devilishly  and  traitorously  did  pre- 
pare and  obtain,  had,  and  kept  for  them- 
selves ;  and  that  they  the  said  Thomas  Pick- 
ering and  John  Grove,  afterwards  (to  wit)  the 
same  94th  day  of  April,  in  the  aoth  year 
aforeraid,  and  divers  days  and  times  after, 
with  force  and  arms,  &c.  at  the  parish  afore- 
raid, in  the  county  of  Middlesex  aforesaid, 
and  in  other  places  within  the  county  of  Mid- 
dlesex aforeraid,  folsely,  subtilly,  adrisediy, 
maliciously,  devilishly  and  traitorouiAy  did 
lie  in  wait,  and  endearour  oar  said  late  lord 
th#  king  tfaitenmsly  to  iciU-  and  prantsr; 


and  that  the  said  Thomu  Whilf  i 
Whitebread^  William  Ireland,  John  Fcawkk, 
and  other  false  traitocs  to  the  jmm  afbis- 
said  unknown,  afterwards  (to  wit)  the  imbc 
94th  day  of  April,  in  the  80th  year  aforenid, 
at  the  parish  aforesaid,  in  the  oooaty  tf 
Middlesex  aforesaid,  falsely,  soblilhr,  ad- 
visedly, maliciously  and  traitoroosly  dil  f»> 
pare»  persuade,  excite,  abet,  oomfoit  mk 
coansd  four 'other  persons,  to  the  jursn  oh 
known,  and  subjects  of  our  said  hxd  the 
king,  him  oor  raid  late  lord  the  kmg  tni* 
torously  to  kill  and  murder,  against  the  dalj 
of  their  alliance)  against  the  peace  of  oai 
said  lord  the  king  his  crown  and  dignitv,  asd 
against  the  form  of  the  statute  in  sudi  om 
made  and  provided ;  and  therenpon  it  wai  si 
far  proceeded,  that  afWwards,  at  the  cooit  tf 
delivery  of  our  raid  loitl  the  kia^,  it 
ewgate,  at  Justice- Hall  in  the  OkJ-BttW, 
in  the  suburbs  of  the  city  of  London,  ia  the 
parish  of  St.  Sepulchre,  in  the  Ward  of  Fv- 
riogdon  without,  London,  the  17th  day  of  De* 
comber,  intbe  SOth  year  aforesaid,  before  tbe 
justices  of  the  raid  lord  the  king,  of  tbe  am 
gaol-delivery,  then  and  diere  held  by  adjoora* 
ment.  Of  the  county  of  Middlesex  aformi, 
came  tbe  said  William  Ireland,  Thomas  Piok- 
eringand  John  Grove,  under  the  custody  of 
sir  ^chard  How,  knight,  and  sir  John  Cbap* 
man,  knight,  sheriff  of  the  county  of  Mid- 
dlesex aforesaid  ;  into  whose  custody,  for  tbe 
cause  aforesaid,  they  were  before  committed: 
Being  brought  to.the  bar  there,  in  their  proper 
persons,  and  presently  being  severally  adked 
concerning-  the  premises  above-charged  opoa 
them,  how  they  would  acquit  themselrei; 
the  aforeraid  William  Ireland,  Thonras  PSek- 
eriog  and  John  Grove  did  severally  ay»  Thit 
they  were  not  thereof  guilty  ;  and  fbr  tbe 
rame,  fbr  ffood  and  bad,  they  did  seveiallf 
put  themselves  upon  the  country;  aod  bys 
certain  jury  of  the  country,  in  that  Miilf 
dply  impannelled,  sworn  aud  charged  tbn 
and  there  in  the  same  court,  before  tbe  JOS' 
tioes  of  gaol-delivery  aforesaid,  were  tried : 
And  that  upon  that  trial,  between  our  said 
late  lord  tbe  king,  and  the  s«iid  Wiliiam  lie- 
land,  Thomas  Pickering  and  John  Grove,  at 
London  aforeraid,  to  wit,  at  the  Justice-M 
in  the  Old  Bailey  afoi^esaid,  in  tbe  parisbof 
St.  Sepulchre,  iu  the  Ward  of  Farringdoa, 
without,  LondOif  aforesaid,  the  defradant 
(Titus  Gates)  late  of  the  parish  of  St.  S^aiobic 
aforesaid,  in  tbe  ward  aforeraid.  Clerk,  «tf 

f  produced  as  a  witnen,  on  tbe  part  of  the  uM 
ate, lord  tl^e  kins:,  upon  the  trial  aforenid; 
and  before  the  said  justices  ofgaol-ddirn 
in  the  court  aforesaid,  tlien  and  there  beMf 
upon  the  Holy  Gospels  of  God,  was  doljr 
sworn  to  speak  and  teafify  tbe  troth,  tbe 
whflile  tnith,  and  nothing  but  the  truth,  w 
and  in  the  premises  between  our  said  lord  tbe 
kin?,  and  tbti  said  William  Ireland,  Tboistf 
Pi<&ering  and  John  Grove.  And  that  tbe 
said  Titus  Gates  then  and  there,  in  theeoort 
of  gBol-deiivcry  afonBsdtd*   upon  his  9t0 
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afnnesaid,  npon  the  indictmeat  aforesaid,  at 
the  parish  and  ward  aforesaid,  by  his  own 
proper  act  and  consent  of  his  most  wicked 
mind,  fabelj,  rolantuily  and  corruptly  did 
say,  depose,  swear,  and  give  in  evidence  to 
the  jurors  of  the  jor^  aforesaid,  then  and 
there  sworn  and  impannelled,  to  try  the  issue 
aforesaid  between  our  saiinate  lord  the  king^ 
and  the  said  William  Ireland,  Thomas  Pick- 
ering and  John  Grove ;  that  the  said  William 
Ireland,  in  the  indictment  aforesaid  meii- 
tioned,  was  in  town  (within  the  cities  of  London 
and  Westminster,  or  the  places  adjacent  to  the 
said  cities  meaning)  up«m  the  Ist  or  3(1  day 
of  September,  in  the  year  16r8.*  Whereas  in 
tnith  and  in  deed  the  said  William  Ireland,  in 
the  indictment  aforesaid  mentioned',  was  not 
in  town  nor  within  the  cities  of  London  and 
Westminster,  or  the  places  adjacent  to  the 
same  cities,  or  either  of  them,  upon  the  Ist 
or  8d  day  iif  September,  in  the  year  1678. 
And  so  the  aforesaid  Titus  Gates,  the  afore- 
said 17th  day  of  December,  in  the  dOth  year- 
aforesaid,  atthe  Justice*Hall  aforesaid,  in  the 
court  aforesaid,  upon  the  trial  aforesaid,  upon 
the  indictment  aforesaid,  between  our  late 
lord  the  king,  and  the  aforesaid  William 
Irdand,  Thomas  Pickering  and  John  Grove, 
sote  aforesaid  had,  by  his  own  act  and  con- 
sent, and  of  his  most  wicked  mind,  falsely, 
voluntarily  >and  corruptly,  in  manner  and 
form  aforesaid,  did  commit  voluntary  and 
oortupt  neijnry. 
*  And  tne  jurors  aforesaid,  last  sworn  to  en-v 
quire  for  our  said  lord  the  king,  and  the  body 
of  the  city  of  London  aforesaid,  upon  their 
oaths  aforesafd,  do  further  present,  that  at  ano- 
ther sessiira  of  our  said  late  lord  the  king,  held 
for  the  county  of  Middlesex,  at  Hick's- ball  in 
St.  John  street,  in  the  county  aforesaid,  on 
Thursday  (to  wit)  the  12th  day  of  June,  in  the 
Slst  yearofoursaid  latelord  kingCharles  2,  be- 
fore sir  Philip  Matthews,  baronet,  sir  Thomas 
Orby,  knight  and  baronet,  sir  William  Pultoey, 
kni|[ht,  sir  William  Bowles,  knight,  Thomas 
R^in8on,Tbomas.Harriot,e8quires,  and  others 
their  comuanions,  by  letters  patents  of  our  said 
late  lord  the  king,  to  the  same,  justices  afore- 
named, andothera,«nd  to  any  four  or  more 
of  them,  und^r  the  Great  Seal  of  our  said  late 
lord  the  king  made,  to  enquire,  by  the  oaths  of 
good  and  lawful  men  of  the  county  of  Middle- 
sex aforesaid,  and  by  all  other  ways,  manners 
and  means,  by  which  they  might  or  could 
better  know,  as  well  within  liberties  as  without 
by  whom  ^e  truth  of  the  matter  might  be 
best  known  and  enquired,  of  all  treasons,  mis- 
prisions of  treasons,  insurrections,  rebellions, 
ootraterfettings,  clippings,  washings,  talse- 
making,  and  other  talsifyings  of  the  money  of 
this  kmedom  of  England  and  of  other  king- 
doms and  dominions  whatsoever ;  and  of  all 
murders,  felonies,  manslaughters,  killings, 
burglaries,  rapes,  meetings,  and  unlawful  con- 
venticles ;  speakings  of  words,  combinations, 
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misprisions,  confederacies,  false  allegations, 
trespasses,  riots,  routs,  retainers,  escapes, 
contempts,  oppressions ;  and  of  other  articles, 
and  offences  in  the  same  letters  patents  of 
our  said  lord  the  king,  speciticd :  as  also,  the 
accessaries  of  the  same,  within  the  county 
aforesaid,  as  well  witliin  liberties  as  witfioat^ 
by  whomsoever  and  howsoever  bad,  done, 
per|>etrated  or  committed ;  and  of  other  ar- 
ticles and  circumstances  concerning  the  pre- 
mises, howsoever,  and  the  same  treasona 
and  other  the  premises  to  hear  and  deter- 
mine according  to  the  law  and  custom 
of  this  kingdom  of  England  being  as- 
signed by  the  oaths  of  Henry  Ashiirst 
esq.  Edward  Gravel,  John  Ilaifford,  John 
Warrel,  William  Hanmer,  Robert  Pritchard, 
John  Tredder,  Gilbert  Ureweyn,  David  Col- 
livex,  Abraham  Harrison,  Charles  Morgan, 
Philip  Treheam,  John  Collier,  Robert 
Whiterod,  William  Wel)b,  Thomas  Edwards 
and  Abraham  Tillent,  honest  and  lawful  men 
in  the  county  aforesaid,  sworn  and  charged 
to  enquire  for  our  said  lord  the  king,  and  the 
body  of  the  county  aforesaid ;  upon  their 
oaths,  it  was  presented,  That  Thomas  White, 
late  of  the  parish  of  St.  Giles  in  the  fields,  ia 
the  county  of  Middlesex,  clerk,  otherwise 
called  Thomas  Whitcbread,  late  of  the  parii^li 
aforesaid,  in  the  dbunty  aforesaid,  clerk ;  John 
Fenwick,  late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  clerk ;  William  Harcourt, 
late  of  the  parish  aforesaid,  in  the  county 
aforeisaid,  clerk,  otherwise  called  William 
Harrison,  late  of  the  parish  aforesaid,  in  the 
county  aforesaid,  clerk ;  John  Gavan,  late  of 
the  parish  aforesaid,  in  the  county  aforesaid, 
clerk;  and  James  Corker,  late  ot  the  parish 
aforesaid,  in  the  county  aforesaid,  dork  ;  as 
false  traitors  against  the  most  illustrious,  nyist 
serene  and  excellent  prince,  our  late  sovereign 
lord  king  Charles  2,  by  the  grace  of  God,  of 
England,  Scotland,  France  and  Ireland,  king, 
defender  of  the  faith,  ^c,  their  supreme  and 
natural  lord ;  not  having  the .  fear  of  God  in 
their  hearts,  nor  weighing  the  doty  of  their 
allegiance  ;  but  being  moved  and  seduced  by 
the  instigation  of  the  devil,  the  cordial  love, 
the  true,  due,  and  natural  obedience,  which 
true  and  faithful  subjects  of  our  said  lord  tha 
king  towards  him  our  said  lord  the  king  should, 
and  of  right  ought  to  bear;  wholly  with- 
drawing, and  contriving,  and  with  all  their 
mi^ht  intending  the  peace  and  common  tran- 
quillity of  this  kingdom  of  England  to  dis- 
turb; and  the  true  worship  of  God  within 
this  kingdom  of  England  used,  and  by  law 
established,  to  overthrow;  and  the  govern- 
ment of  this  kingdom  of  England  to  subvert, 
and  sedition  and  rebellion  within  this  kingdom 
of  England  to  move,  stir  up,  and  procnre ;  and  . 
the  cordial  love,  and  true  and  due  obedience,  - 
which  true  and  faithful  subjects  of  our  lord 
the  king  towards  him  the  said  lord  the  king, 
should,  and  of  right  ought  to  beat*,  utterly 
•to  withdraw,  put  out,  and  extinguish ;  and  our 
mid  lata  lord  th«  king  to  death  and  linal  dei« 
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« traction  to  briDg,  and  put,  the  94th  dav  of  | « aaid  Tliomas  Wbite  «th«rwiie  WhilebMd, 

*  April,  in  tbe  30th  year  of  the  reign  of  our    *  John  Fenwiok,  John  Gaveo,  Anthony Ti 

*  said  iate  lord  kin^  Charles  2,  Sec.  at  the  pa-    '  """' —   " '-    "^ — '"  " 

*  rish  of  St.  Giles  in  tbe  fields,  and  the  county 

*  of  Middlesex  aforesaid,  with  divers  other  false 
'*  traitors  againbt  our  said  late  lord  the  king,  to 

*  the  jurors  aforesaid  unknown,  falsely,  sub- 

*  tilly,  advisedly,  maliciously   and  traiterously 

*  did  purpose,  compass,  imagine,  and  intend 
'  sedition  and  rebellion  within  this  kingdom  of 
^  England  to  more,  stir  op,  and  procure,  and  a 

*  miserable  slaughter  among  the  subjects  of  our 

*  said  lord  tbe  kmg,  to  procure  and  cause;  and 

*  our  said  late  loitl  tbe  king,  from  the  regal 

<  state,  title,  power  and  governOient  qf  his  king- 
'  dom  of  England,  utterly  to  deprive,  depose, 

*  cast  down,  and  disinherit;  and  him  our  said 

*  late  lord  tbe  king  to  death  and  final  destruc- 

*  tion  to  bring  and  put,  and  the  goTernmeot  of 

*  the  same  kingdom,  and  the  ainoere  reli^on 

*  of  Grod  in  the  same  kingdom,  rightly  and  by 

*  the  laws  of  the  said  kingdom  established,  at 

*  their  will  and  pleasure  to  change  and  alter ; 

*  and  the  state  of  this  whole  kingdom  of  Epg- 
« land,  throuffh  all  its  parts  well  instituted  and 

*  ordered,    wnoUy    to   subvert  and  destroy'; 

*  and  war  against  our  late  lord  the  king,  within 

*  this   kingdom  of  England  to  levy :  and  to 

*  perfect  and  complete  the  same,  tbeir  most 

*  wicked    treasons    and   traiteroos  iroagina- 

*  tions,  and  purposes,  they  the  said  Thomas 

*  White  otherwise  Wbitebread,  John  Fenwick, 

*  William  HarcQurt  otherwise  Harrison,  John 

<  Gav^,  Anthony  Turner,  and  James  Ciorker, 

*  and  other  fiilse  traitors  to  the  jurors  aforesaid 

*  unknown,  the  aforesaid  S4th  day  of  April,  in 

*  the  30th  year  aforesaid,  with  force  and  arms 
'  aforesaid,  at  the  parish  of  St.  Giles  in  the 
f  fields  aforesaid,  in  the  county  of  Middlesex 
f  aforesaid,  falsi v,    mallcioui»ly,  subtilly,  ad- 

<  visedly,  devilisblyand  traitorously  did  assem- 
'  ^.ble,  unite  and  gather  themselves  together ; 

^  then  and  there  falsly,  maliciously,  subtilly, 

*  advisedly,  dcvtiisbly ,  and  traitorously  did  con  • 

*  suit,  consent  and  agree  our  said  late  lord  the 

<  king  to  death  and  final  destruction  to  bring 
' *■  andput,  and  the  religion  within  this  king- 

«  dom  of  England,  rig'hdy  and  by  the  laws  of 

*  the  same  kingdom  established  to  change  afid 
.  *  alter,   to  the  superstition  of  the  church  of 

*  Rome,  and  the  ffovemoient  of  this  kingdom 

<  of  England  to  subvert ;  and  that  one  Thomas 

*  Pickering,  and  one  John  Grove,  him  oar  said 

*  late  lord  the  king  should  kill  and  murder :  and 

*  that  they  th^'^aid  Thomas  White  otherwise 
« Whitebrcad;  John  Fenwick,  William  Har- 
f'tourt    otherwise    Harrison,  John     Gaven, 

*  AutbQny  Turner,  James  Corker,  and  otlier 

*  i^lse    traitors     against   our  said   late   lord 

*  tbe  king,  to  the  jurors  unknown,  a  cer- 
'  tain  number    of    Masses,    between    then, 

•  «  then  and  there  agreed  upon,  for  the  health 

*  of  the  soul  of  him,  the  said  Thomas  Piekering, 
,  *  therefore  should  say,  celebrate  and  perform ; 

*  and  therefore  should  pay  upon  the  said  John 

*  Grove,  a  certain  sum  of  money,  between  them 

*  tkoQ  and  there  agreed  upon.    And  that  the 


William  Haroourt  otherwise  HamsoB,  mi 

*  other  false  traitors  against  'our  said  late  M 

*  the  king,  4o  the  juroffs  unknown,  in  tbe  fia^ 

*  ther  prosecution  of  the  treasons  and  tnitoiM 
'  consultations  and  agreements  afoiesaii,  a^ 

*  teirwards  (to  wit)  the  said  S4th  day  af  A^ 
'in  the  30th  year  aforesaid,  al  the  albreHii 
«  parish  of  St.  Giles  in  the  fields,  in  tbe  cositr 

*  of  Middlesex  aforesaid,  falselvi  anblilly,  wL 

*  visedly,  maliciously,  devilishly,  and  trulo^ 
'  ously ,did  severally  give  thei riaith  each  tsotbei; 

*  and  upon  the  sacrament,  then  and  there  tni- 

*  torously  did  swear  and  promiseto  oonoeal,  •ni 
^  not  to  divulge  their  said  most  wwked  tietmi 
*'  and  traitorous  compassings,  eoosultatioDittrf 
'  purposes  aforesaia,  ao  between  them  bad, 

*  him  tbe  said  kite  lord  tbe  king  traittrouily  t» 

*  kill  and  murder,  and  to  introduoe  the  Romiib 
'  religion,  to  be  used  within  this  kiatfdom  tf 
'  England,  and  tbe  religion  within  thiskia^doB 

<  of  £ngland  rightly  and  by  the  laws  of  thii 

<  kingdom  establislied,  to  alter  and  chao^i 
« and  that  the  taid  Thomaa  White  otb«niii 

<  Whitebread,  John  Fenwkk,  William  Hir* 

<  court  otherwise  Hairison,  John  Gavea,  As- 

*  thony  Turner,.  James  Corker,  and  other  Um 

*  traitors  to  the  jurors  aforccaid  unknowi,  ia 

<  further  proaecution  of  the  treasons  aod  tai- 

*  terous  mtentions  and  agreeBients  aAreniA 
«  af\erwarda  (to  wit)  tbe  said  Sith  ^y  of  Ayril 

*  in  the  30th  year  aforesaid,  at  tha  pansh  afsia* 

*  said,  in  the  county  afiorsesaid,  falsely,  siMlj) 

<  advisedly,  maliciously,  derihshly  aod  tniia^ 

<  ottslv,  did  prepare,  peisuade.  excite,  ab^ 

*  oomfbrt  and  (eonnsel  four  other  jpenooi  tv  iki 

*  jurors  unknown,  and  subjects  or  our  said  Itie 

<  lord  the  king,  htm  our  said  lata  lord  thekiif 

*  traitorously  to  kill  and  murder,  against  tk 

<  duty  of  their  alLegianeeyand  agnnstthepmai 
«  of  our  said  late  lord  «he  king,  his  oromi  aad 

<  dignity,  and  against  tbe  form  of  the  rtatsit 

*  in  that  case  made  and  provided.  Wbeiea^ 

<  it  was  commanded  the  sheriff  of  tbe  oousif 
« aforesaid,  that  he  ahould  not  omitf  &£.  Ml 

*  ahould  take  them  to  answer,  dec. 

« Which  indictment  the  said  justicesofour«n 
'  lord  the  king,  aflerwwds  (to  wit)  at  the  GatI 

*  delivery  of  our  said  lord  Ifoe  king,  of  NflV' 
*gaiR,  holden  by  adjoummettt  for  tbeeom^ 
'  of  Middlesex,  at  Justice-'Hall  «d  lbs  (M- 

<  Bailey  in  the  Buborbs  of  the  city  of  I^ 
(  don,  on  Friday  (to  wit)  the  thiiteewday  « 
'June  in  the  Slut  y€«r  aforesaki,  before  m 

<  James  Edwards,  knight,  mayor  of  the  atvei 

*  London  ;  sir  William  Scraggs,  ^■^^Jj"^ 

*  chief  justice  of  his^majesty's  Coait  ^f^^ffj 
«  bench;  sir  Francis  North,  koigbt,  lord  ebs 

<  justioe  of  his  m^yeoty 's  Court  of  Gommei* 

<  Pleas:  sir  Thomas  Allen,  knieht  aid  butt 

*  one  of  the  aldermen  of  the  aaif  dfy  of  I^^*^ 

*  don  ;   sir  George  Jafferisa,  knigbt,  ^^^^ 

*  of  thesaidcity  of  Ijondon  ;  and  otbertitf 

<  companions,  iustiees  of  our  said  lordtbekiolV 

<  assigned  lo  delivor  bis  Gaol  of  ^ewpit « 
^thepriifliBaniiAiheautteheiiVt^  w  ov9 
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proper  haadt  did  ddifar  there,  ia  (be  court  of 
record,  in  form  of  law  to  be  determined : 
And  tbenmpon,  at  tbe  said  gaol-delivery  of 
ciur  lord  the  king  of  Newgate,  hoMen  by  the 
a4yoor]imeBt  iSbresaid,  for  the  couaty 
aforesaid,  at  Justice -Rail  aforesaid  the  said 
Friday  the  lath  of  June,  in  the  dlst  year 
aforesaid,  before '  the  aforesaid  justices  of 
oor  said  late  lord  the  king  last  named 
came  the  said  Thomas  White  otherwise 
Whitebread,  John  Fenwick,  William  Uar- 
^ourt  otherwise  Harrison,  John  Gaven  and 
Anthonv  Turner,  under  the  custody  of  sir 
Richard  How,  knight,  and  sir  George  Chap- 
man, knight,  sheriff  of  the  county  uoresaid  ; 
iato  whose  custody,  for  the  cause  aforesaid, 
they  were  before  that  time  committed;  be- 
i|ig  brought  to  the  bar  there,  in  their  proper 
persons;  who  were  committed  to  the  afore- 
said sheriff,  &Cv  And  immediately  being  se- 
▼erally  demanded  concerning  the  premises 
afopesaid,  in  the  indictment  aforesaid  specified, 
charged  upon  them  as  aboTe,  how  they  would 
thereof  acquit  themselves  ;  the  said  Thomas 
White,  otherwise  Whitebread,  John  Fenwick, 
William  Barcourt  otherwise  Harrison,  John 
Ga? en  and  Anthony  Turner,  did  seTerally 
say,  thai  they  were  not  thereof  guilty  :  and 
thereupon,  for 'good  and  bad,  did  severally  put 
themselves  upon  the  country.  And  thereupon, 
upon  the  indictment  aforesaid  last  recited,  at 
the  session  of  our  lord  the  king,  at  the  Jus- 
tice-Hall in  the  Old- Bailey,  it  was  so  far  pro- 
ceeded, that  the  issue  aforesaid  between  our 
said  late  lord  the  king  and  the  said  Thomas 
White  otherwise  Whitebread,  John  Fenwick, 
William  Harcourt  otherwise  Harrison,  John 
Gaven,  and  Anthony  Turner,  afterwards  (to 
wit)  the  aforesaid  Friday  the  13th  day  of 
June  in  the  3 1st  year  ai'oresaid,  at  Justiee- 
Hall  aforesaid,  by  a  certain  jury  of  the 
country  in  that  behalf  duly  impannelled, 
sworn  and  charged,  was  tried  ;  and  that  upon 
the  trial  of  the  issue  af  bt^id  last  mentioned, 
between  our  said  late  lord  the  king,  and  the 
said  Thomas  White  otherwise  Whitebread, 
Jflha  Fenwick,  William  Harcourt,  otherwise 
Harrison,  John  Gaven,  and  Anthony  Tomerr 
at  London  aforesaid,  (to  wit)  at  the  Justice- 
HalTiu  the  Old- Bailey  aforesaid,  in  the  parish 
of  St.  Sepulchre,  in  the  ward  of  Farringdon 
without  London  aforesaid,  the  said  defendant, 
Titus  Gales,  was  also  a  witness  produced  on 
behalf  of  our  said  late  lord  the  king,  upon  the 
trial  aforesaid,  upon  the  indictment  last  afore- 
said :  And  he,  the  aforesaid  Titus  Gates,  then 
and  there  at  the  session  last  aforesaid,  at  the 
Justice-Hall  aforesaid,  in  the  court  of  the 
same  session  (to  wit)  at  the  parish  and  ward 
aforesaid,  was  duly  sworn  upon  the  Holy 
Gospels  of  God  to  speak  and  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth  of, 
and  in  the  premises,  in  the  issue  aforesaid  last 
mentioned,  so  as  aforesaid  joined  between  our 
said  late  lord  the  king,  and  the  said  Thomas 
White  otherwise  Whitebread,  John  Fenwick, 
William  Harcourt  otherwise  Hacrison,  John 
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*  Gaven,  and  Anthonv  Turner.     And  that  the 

*  said  Titus  Gates,  then  and  there,  at  the  ses- 
'  aioo  aforesaid  l^t  mentioned,  in  the  Justice* 

<  Hall  aforesaid,  in  the  court  of  the  same  see- 

<  siou  upon  his  oath  aforesaid,  upon  the  indict- 

*  ment  fast  aforesaid,  by  his  own  proper  act , 

<  and  consent,  of  his  most  wicked  mind,  false ^ 

<  ly,  voluntarily  and  corrnptly  did  say,  depose, 

<  swear,  and  give  in  evidence  to  the  Jurors  of 

*  the  Jury  afoi^jesaid  last  mentioned,  so  asafqre- 

<  said  sworn  and  impannelled  to  try  the  issu« 

*  aforesaid  between  our  said  late  lord  the  king, 

*  and  the  said  Thomas  White  otherwise  White- 

*  bread,    John   Fenwick,    William   Harcourt 

*  otherwise   Harrison,  John  Gaven,  and  An- 

<  thony  Turner  ;  That  William  Ireland  (one 

<  William  Ireland  then  before  convicted  and 

<  ezecnted  for  higfa->treaeon  a^nst  onr  lata 

*  lord  the  king,  meaning)  took  his  leave  of  him 

*  the  said  Titus  Gates  and  others,  at  the  cham- 

<  ber  oftliesaid  William  Ireland,  then  being 

<  in  Rnssel- street  (a  certain  street  called  Russd^ 

<  street,   lying  within  the  city  of  Westmin- 

*  ster,  in  the  county  of  Middlesex,  meaning) 

<  between  the  8th  and  12th'dayof  August,  in  the 

<  year  of  our  Lord  1678.^    Whereas,  in  truth 

<  and  in  deed,   the  said  William  Ireland  did 

*  not  take  his  leave  of  the  said  Titus  Gates,  or 

<  ally  other  persons  whatsoever,  at  the  cham- 

*  ber  of  the  said  William  Ireland,  then  being 
'  in  Russel-street  aforesaid,  between  the  said 

*  8th  and  12th  days  of  August,  in  the  year  of 
'  our  Lord  1^78.    And  so  the  said  Titus  Gates, 

<  upon  the  said  Friday  the  13th  day  of  June, 

*  in  the  31st  year  aforesaid,  at  the  session  last 

<  aforesaid,  at  the  Justice- Hall  aforesaid,  in 
'  the  court  of  the  same  session,  upon  the  in- 

<  dictment  last  aforesaid,  so  put  in  issue,  and 

*  tried  as  aforesaid,  between  our  said  late  lord 

<  the  king,  and  the  said  Thomas  White,  other- 

<  wise  Whitebread,  John  Fenwick,  William 
^  Harcourt  otherwise  Harrison,  John  Gaven, 

*  and  Anthony  Turner,  by  bis  own  proper  act 

<  and  consent,  and  of  his  most  wicked  mind, 

<  falsely,  voluntarily,  and  corruptly,  in  manner 

<  and  form  aforesaid,  did  commit  voluntary 
(  and  corrupt  perjury,  to  the  ^reat  displeasure 
\of  Almighty   God,  in  maoQeist  contempt  of 

*  the  laws  of  this  kingdom  of  England,  to  the 

*  evil  and  perdicions  example  of  all  others  in 

*  the  like  case  offending,  and  against  the  peace 

*  of  our  sovereign  lord  the  king,  his  crown  and 

*  dignity.    Upon  this  indictment  lie  has  been . 

<  arraigned ;  and  thereunto  hath  4>f^aded,  Not 

*  Guilty :  and  for  his  trial,  hath  put  himself 

*  upon  tiie  country,  and  his  majesty's  Attorney- 

*  General  likewise ;  which  country  you  are  ; 

*  your  charge  is,  to  enquire,  whether  the  de- 

*  fendant,  Titus  Gates,  be  guilt^^  of  the  peijury 

*  he  stands  indicted,  or  Not  Guilty.     If  you 

*  find  him  Guilty  you  are  to  say  so  ;  if  you 

*  find  him  Not  Uuilty,  you  are  to  say  so,  and 

*  no  more :  and  hear  your  evidence.' 

L.  C.  J,   (Sir  George  Jeffei  it;^.)   Lcjok  ve, 
Mr.  Attorney,  my  lord  chief  justice  Jones  naa 

*  See  vol.  7»  p.  dS7,  of  this  Collection. 
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sent  to  know,  whether  you  hare  «ny  thing  to 
do  with  him  to-day  here  f 

Att.  Gen.  (Sir  Robert  Sawyer.)  Notatal], 
that  I  kaow  of. 

X.  C.  J.  Mr.  Gates,  do  yon  intend  to  make 
Use  of  my  lord  chief  justice  Jones,  or  any  of  the 
judj^es  of  the  Common- Pleas  as  witnesses  ? 

Gates.  Yesterday,  my  lord,  I  did  call  for 
them,  to  have  made  use  of  them  as  witnesses. 

X.  C.  J.  But  bare  you  any  thing  to  say  to 
them  tO'^day  ? 

Oates.  I  cannot  tell  as  yet. 

L.  C.  J.  Then  my  Lord  Chief  Justice  Jones 
tnustbetok],  that  he  does  not  know,  whether 
he  shall,  or  not.     Go  oo,  sir  Samuel  Astry. 

[Then  Proclamation  was  made  for  informa- 
tion, and  Evidence  was  made  in  usual  manner.] 

Mr.  Phipps,  May  it  please  your  lordship, 
and  y9ii,  gentlemen  of  the  jury,  this  is  an  in- 
dictment against  Titus  Oates,  clerk,  for  per- 
jury :  and  this  indictment  sets  forth,  that  Wil- 
liam Ireland,  Thomas  Pickering,  and  John 
Grave,  in  the  SOth^year  of  the  late  king,  were 
in'.licted  of  high-treason,  and  tried  at  the  Old- 
JVailcy  ;  and  at  that  tr;al,  the  defendant,  Titns 
Oates,  was  produced  a  witness  fur  the  kiug  ; 
and  being  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  tlie  truth,  did  falsely, 
voluntarily,  and  corruptly,  depose,  and  swear, 
and  give  iu  evidence  to  tlie  jury  that  did  try 
that  cause,  that  the  said  William  Ireland  was  in 
town  (within  the  cities  of  London  and  Westmin- 
ster, or  the  places  adjacent,  meaning)  upon 
the  first  or  second  day  of  September,  in  the 
ficeotid  year  1678.  Whereas,  in  truth,  the  said 
'William  Ireland  was  not  in  town,  nor  within 
the  cities  of  London  and  Westminster,  or  the 
'places  adjacent,  upon  the  first  or  second  day  of 
September,  in  the  year  1678  ;  and  so  the  said 
Titus  Oates  hath  committed  wilful  and  corrupt 
perjury.  And  the  indictment  further  sets  forth, 
that  upon  the  13th  day  of  June,  in  the  31st 
year  «d' the  late  kintr,  t*ho^as  White  otherwise 
Whitebi*ead,  John  Fenwick,  William  Harcourt 
otherwise  Harrison,  John  Gaven,  and  Anthony 
Turner,  were  indicted  and  tried  at  the  Old- 
Bailey  for  treason,  and  at  that  trial  the  said 
Titus' Oates  was  a  witness  produced  on  the  part 
of  the  king  :  and  being  sworn  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the 
truth,  by  his  own  act  and  consent,  of  his  own 
most  wicked  mind,  falsely,  voluntarily  and  cor- 
ruptly did  depose  and  swear,  and  give  in  evi- 
dence to  the  jury,  that  William  Ireland  (one 
William  Ireland,  before  that  time  convicted 
and  executed  for  high-treason,  meaning)  did 
take  his  leave  of  him  the  said  Titus  Oates,  at 
his  the  said  William  Ireland's  chamber,  then 
being  in  Russel-street,  between  the  8th  and 
I'Jih  day  of  August,  in  the  year  of  our  Lord 
1670.  Whereas,  in  truth,  the  said  William 
Ireland  did  not  take  his  leave  of  him  the  said 
Titus  Oates,  or  of  any  other  persons  what- 
soever, at  his  the  said  William  Ireland's  cham- 
ber, then  being  in  Russel-street  aforesaid,  be- 
tween the  said  Bth  and  13th  d»y  of  August,  in 


the  year  of  oar  Lord  167B.  And  » the  aid 
Titus  Oates  did  then  and  there  coaniut  wiiM 
and  corrupt  peijury.  And  this  b  laid  to  be  to 
the  great  displeasure  of  Almighty  God,  it  om- 
tempt  of  the  laws  of  this  land,  to  the  etil  lad 
pernicious  example  of  all  others  in  the  like  tm 
offending,  and  against  the  king's  |ieace,  erena 
and  dignity.  -To  this  be  has  pleaded,  K«t 
Guilty.  If  we  prove  it,  we  do  aoti|iiafiM, 
but  yon  will  find  him  Guihj. 

Att.  Gen.  May  it  please  your  loiihhi|i,  airi 
you  gentlemen  of  the  jury ;  Mr.  Oates  itudi 
mdicted  for  having  perjured  himself;  the  ii- 
stances,  gentlemen,  that  we  charge  bim  widi, 
are  these :  first,  what  he  swore  at  the  triil  of 
Ireland  ;  and  we  sa^,  that  at  that  trial  he  M 
swear  Ireland  was  in  town  the  1st  or  ftidtf 
September,  1678.  The  second  insuoce  ii, 
what  he  swore  at  the  trial  of  the  Five  Jenili : 
and  there  we  say,  he  did  swear,  that  Inhod 
was  in  town  between  the  8th  and  12th  of  Ao- 
^ust,  and  that  he  took  his  leave  of  him  hoe 
in  town  at  his  chamber  in  Rassel-sireel ;  uA 
we  do  charge  him  by  this  indictmeal,  tbst  ke 
has  fbrswom  himself  in  both  instances :  and 
that  Trehind,  gentlemen,  was  neither  ia  Vws 
between  the  8th  add  12th  of  August,  nor  the 
1st  or  3nd  of  September.  And  we  shall  nake 
It  out  very  evidently  :  for,  gentlemeo,  as  to 
the  proof  in  this  case,  our  case  stands  thus:  ve 
say,  that  the  3rd  of  August,  167R,  Irdaad 
went  into  Hertfordshire,  to  a  bouse  of  mjM 
Aston's,  and  from  thence  went  into  SlaiM- 
shire.  I  will  not  stand  to  open  the  particohn 
where  he  was  every  day ;  hot  we  shall  gi*« 
you  an  account,  in  a  method  very  easy  to  be 
remembered  and  observed,  where  he  was  tiM 
the  14th  of  September.  But  one  remiriaUe 
instance,  gentlemen,  I  desire  to  take  particvlir 
notice  of ;  and  that  is,  the  time  of  Faocrwfiiri 
which  is  upon  the  2nd  of  September  alvavitt 
known  day,  and  a  known  place  in  thatoooniry. 
Now  we  have  among  the  rest,  many  witoe*! 
to  prove,  that  Mr.  Ireland  was  there  thai  difi 
and  not  in  town.  And  when  we  have  proR^ 
this,  as  we  shall  by  a  whole  cloud  of  witaenes, 
I  believe,  you  gentlemen  of  this  jnrj,  will  i» 
more  doubt  that  Mr.  Oates  is  fonworo  ia  these 
particulars,  than  the  jury  yesterday  did  inthit 
particular  ;  nor  than,  I  believe,  the  whde 
kingdom  does  by  this  time. 

Sol.  Gen.  My  loni,  we  shall  go  to  our  en- 
dence ;  and  first,  we  produce  the  RecoHud 
the  two  Trials  of  Ireland,  and  the  five  Jei8i(>- 
Swear  Mr.  Swift.  [Which  was  done.]  Pnj; 
Sir,  fni  in  the  Itccords.   Are  those  true  eopitt' 

M  r.  Swift.  My  lord,  I  examined  ibeac  Ree«* 
with  the  originals,  and  they  are  tme  cofiies. 

Att.  Gen.  Mr.  Oates,  will  you  have  ih^ 
read  ?  Or,  to  save  the  time  of  the  Court,  «» 
you  agpree  them  ? 

Oates.  My  lord,  I  consent  to  save  the  lii« 
of  the  court ;  if  they  shall  be  madcoseof  w 
evidence  for  roe. 

L.  C.  J,  No  doubt  they  are  evidence  for  y* 
as  well  as  against  you,  when  tbey  are  p*- 
duced  here. 
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Sol  Gen.  If  Mr.  Gates  does  admit  the  Re- 
cords, then  shall  we  so  od,  and  prove  what  he 
^d  swear  at  those  Tnals  ;  and  for  the  first^iart 
of  the  time,  whichis  between  the.Stli  and  Mtth. 
of  August,  we  desire  that  Mr.  Thomas  Harriot, 
and  Mr.  Kainsiord  Waterbouse  may  be  sworn. 
[Which  was  (tone.] 

AU.  Gen,  Mr.  Harriot,  pray,  do  you  re- 
nember  at  the  trial  of  the  Five  Jesuits,  was  Mr. 
Oates  produced  and  sw  om  as  a  witness  P 

Hnrruft.  Yes,  he  was,  my  lord.  , 

Att.  Gun.  Do  you  reaiember  what  testimony 
lie  gave  about  Ireland's  being  in  town,  and 
when  It  was,  he  said,  he  was  in  town  P 

Harriot.  My  lord,  he  did  positively  swear, 
that  Mr.  Ireland,  the  late  Jesuit,  did  take  his 
leave  of  him,  the  said  Oates  and  others,  at  the 
•aid  Ireland's  chamber  in  Russel-street,  be- 
twixt the  8th  and  19th  of  August,  1678. 

Sol  Gen,  Were  you  of  the  jury  that  tried 
the  Five  Jesuits,  Mr.  Harriot  P  ' 

Harriot.  Yes,  I  was  foremanof  that  jury. 

Sol.  Gen.  Whatsav  you,  Mr.  WaterhooseP 
Were  you  present  at  that  trial  P 

Waterhofise,  Yes,  I  was  ofthe  jury  too. 

Sol.  Gen.  What  did  Oates  swear  at  that 
trial  P 

Waterkoute.  He  said,  that  Mr.  Ireland  took 
his  leave  of  him  the  13th  of  August.  My  lord 
chief  justice  Scruggs  then  asked  him.  Are  you 
sure  it  was  the  12ihP  And  then  he  said,  he 
would  not  be  positive  it  was  the  13th,  but  be- 
tween the  8th  and  13th  it  was,  I  am  positive 
upon  my  oath. 

Att.  Gen.  It  is  so  in  the  print  too ;  but  we 
will  now  go  on. 

L.  C,  J.  But  will  the  defendant  ask  these 
witnesses  any  questions  P 

Oates.  My  lord  <■  if  your  lordship  please,  1 
will  ask  Mr.  Harriots  question. 

L.  C.  J.  Ay,  do  ask  him  what  you  will. 

Oates.  Mr.  Harriot,  did  I  swear,  that  he 
took  his  leave  of  me,  or  I  took  my  leave  of  him  P 

Harriot.  You  swore,  that  Ireland  took  his 
leave  of  you  and  others,  between  the  8tb  and 
13th  of  August,   1678  ;  between  those  two 
'  days,  and  in  that  year.' 

Just.  WiihiTis.  It  is  a  nice  question  that  of 
year's,  Mr.  Oates,  upon  my  word.^ 

Oates.  My  lord,  I  know  what  reason  I  have 
to  ask  that  question ;  I  am  sure  in  perjury, 
the  comt  ou^bt  to  keep  iip  the  witnesses  strictly 
to  what  is  laid  in  the  indictment. 

L.  C.  J.  Well,  you  have  his  answer  accord- 
inp'  to  the  indictment. 

Oates.  Pray,  my  lord,  be  pleased  to  ask  Mr. 
Harriot  this  question,  Whether  he  took  notes 
ofthe  trial? 

Harriot.    Yes,  I  did  so.  Sir. 

Oates.  My  lord,  I  desire  to  know  of  Mr. 
iHarriot,  Whether  be  has  those  notes  by  himP 

Harriot.  No,  Sir,  I  have  them  not  here ; 
hut  I  have  bad  them  by  me  this  four  or  five 
years,  or  more.  It  was  my  manner  in  all  the 
trials,  wherein  I  was  concerned  as  a  jury -man, 
to  read  the  trials  strictly  over,  when  they  were 
prioted,  especially  where  I  happened  to  have 
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any  notes  that  I  took  at  the  trial,  and  to  eom- 

rire  the  printed  trial  with  my  notes ;  and  where ' 
found  any  thing  doubtful,  I  used  to  pat  a 
query  u(K>n  it.      And  this  and   many  other 
things,  I  found  to  be  in  the  printed  trial  strictly 
according  to  my  notes., 

Oates.  My  lord,  I  desire  to  know,  what  trial 
he  was  foreman  at  P 

Harriot.  That  ofthe  Five  Jesuits,  in  June; 
the  13th  of  June,  1679. 

L.  C.  J.  Have  you  any  thing  to  ask  Mr. 
Waterhouse  ? 

Oates.  Yea,  my  lord.  Pray,  Sir,  let  ma 
ask  yon  a  question. 

Waterhouse.  -Ay,  if  you  please,  Sir. 

Oates.  Did  you  take  notes  of  that  trial  yon 
speak  ot^  Sir  ?'^Waterhouse.    No,  I  did  not. 

Oates.  How  come  you  there  to  remember 
this,  that  I  was  so  positive  as  to  the  time^)*- 
twixt  the  8th  and  13th  of  August  / 

Water  hotae.  Because  I  was  one  of  the  jury  ; 
and  because  my  Lord  Chief  Justice  madi^  a 
stop,  when  you  said,  'twas  the  13th  oCAogust, 
and  bad  you  consider:  and  vou  consider'd, 
and  consider'd  it ;  and  did  affirm  positively,, 
that  it  was  between  the  8th  and  12th  of  August. 

L.  C.  J.  He  gives  you  a  plain  reason  for  hia 
remembrance*. 

Oates.    My  lord,  I  have  done  with  him. 

Sol.  Gen.  Then  we  desire  Mr.  Foster  may* 
be  sworn.  [Which  was  done.]  Mr.  Foster, 
pray  will  you  tell  what  you  remember  Mr.' 
Oates  swore  at  Mr.  Ireland's  trial,  about  Ire- 
land's being  in  town  P 

Foster.  I  was  one  of  the  j  ury  at  the  trial  of 
Mr.  Ireland,  Mr.  Pickering,  and  Mr.  Grove  ; 
and  I  did  see  Mr.  Oates  sworn,  as  a  witness  for 
the  king,  at  that  trial ;  and  so  was  Mr.  Bedloe  ; 
and  Bedloe  there  gave  evidence,  that  there  was 
a  meeting  at  Harcourt's  chamber;  and  Ireland, 
Grove,  and  Pickering  were  there:  and  that 
this  was  the  latter  end  of  August.  Mr.  Ire* 
land  did  make  his  defence,  as  much  as  he  coulJ, 
to  prove,  that  he  was  not  in  town  from  the  be- 
ginning of  August  to  tbe  middle  of  September  ; 
and  brought  divers  witnesses.  But  upon  his 
denying  to  be  here  the  latter  end  of  August, 
Mr.  Oates  did  come  and  swear :  *  I  am  certain,' 
says  he,  *  that  the  1st  and  2nd  of  September 
'  he  was  in  town ;  for  then  I  had  of  him  SOf.' 

Oates.  Was  I  positive,  that  he  was  here  in 
town  the  1st  or  3nd  of  September? 

Foster.  Yon  were  positive.  Sir,  to  the  Istor 
3nd ;  I  have  it  in  ray  notes  in  writing. 

L.  C.  J.  He  tells  you,  it  is  in  his  notes  s 
and  therefore  he's  sure  you  said  so. 

Att.  Gen.  In  the  printed  copy,  if  it  be  right, 
there  is  mention  made  ofthe  word  *  positive.' 

L.  C.  J.  I  think,  that  is  in  August,  between 
the  8th  or  14th,  he  was  positive. 

Oates.  Did  I  say  these  words,  '  I  was  posi- 
•tireP' 

Waterhonse.  I  say,  yeu  affirmed  that  he 
was  in  towa  the  1st  or  3od  of  September. 

X.  C.  J.  It  is  not  necessary,  that  yon  should 
use  the  word  '  p«Miitive :'  the  ooestioii  is,  Whe- 
ther it  was  potttiFdy  affinnea? 
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Juit.  VmUm.  Ww  not  tlMt  thM  that  yov 
and  ?  Did  mot  you  affirm  a  poaitiTe  trath? 

Oa^u,  My  lofdyl*ll  tell  yon  the  reason  why 
I  ask  the  qaestkin,  because  I  have  forgot  ray- 
0df,  whether  I  used  the  word  or  DO ;  a|id  there- 
fore I  ask  for  my  own  information  now. 

X.  C.  J.  Well,  ask  lor  what  reason  you 
will,  yon  have  receiyed  an  answer  to  your 
question ;  and  upon  my  word  he  wea  a  not- 
able evidence :  Says  he,  Bedloe  had  sworn  a 
treasonable  p>raotice  by  Ireland,  in  the  latter 
end  of  August.  Theo  Ireland  comes,  and 
sake  his  defence :  Says  he,  *  That  cannot  be ; 

*  for  I  was  out  of  town  at  that  time ;  I  was  not 
<  in  London  all  August,  nor  ihe  banning  of 

*  September.'  Tben  come  you  in  to  support 
the  testimony  of  Bedloe,  and  swear,  that  he 
was  in  town  the  1st  or  2nd  of  September ;  for 
then  he  gave  yeu  309.  And  so  you  come  to 
nvet  the  matter  that  was  sworn  before  br 
Bedloe. 

OtUtt.   My  lord,  what  I  swore  was  tmtii. 

X.  C.  J. .  That  is  now  to  be  tried. 

Aft.  Gen*  We  have  another  of  the  jory 
here,  Mr.  John  Byfield:  Pray,  swear  him. 
[Which  was  done.  J 

Sol,  Gen,  Well,  Sir,  what  did  yon  hear 
Oates  swear  at  that  trial  ? 

Bvfield.  I  heard  the  same  that  they  have 
testiified  before. 

X.  C.  J.  But  you  must  tell  us  what  that 
was. 

Sol,  Gen,  Were  you  a  jury-man  at  that 
trial  P 

Bjifield,  Yes,  I  had  a  summons  to  the  Old 
Bailey 

X.  C.  /.  But  what  did  Oates  swear  ?  That's 
the  question. 

Btjfield.  Mr.  Oates  did  positively  assert,  that 
Ireland  was  here  in  town  the  Ist  or  2nd  of 
September ;  and  to  confirm  it,  he  said,  he  re- 
ceived of  bim  20s. 

Ait.  Gen.  Now,  my  lord,  we  shall  go  to 
our  evidence  to  prove,  that  all  this  is  absolutely 
fiilse :  for  Ireland  went  out  of  town  into  StaN 
fordsbire,  and  did  not  return  till  after  the  9th 
of  September.  Add  for  thisywe  call  Ann  Ire- 
land [Who  was  sworn.] 

Sol,  Gen,  Mrs.  Ireland,  pray  where  did  you 
take  your  leave  of  your  brother,  Mr.  Ireland, 
who  was  executed  infiommer  1&78,  and  when? 

Mrs.  A.  Ireland,  I  took  my  leare  of  him 
the  beginning  of  August. 

SoL  Gen. What  day  in  August,  do  you  re- 
member ? 

A  Ireland,    The  3rd  of  August. 

Sol,  Gen,  Where  was  itf 
-   A.Ireland,    In  my  own  lodging  ? 

X.  C  X   Where  was  your  lodgmg  ? 

A.  Ireland,  In  Russel-street,  Cotent-garden. 

X.  C.  /.  Now  tell  us  again  the  time  when 
it  was? 

A.  Ireland,  It  was  on  Saturday  morning,  as 
I  remember,  the  3rd  of  August,  the  Saturday 
nfter  St  Ignatiu87s  day. 

X.  C<  X  '  Hew  com>  you  to 
particularly,  that  il  waa  toen  ? 


Jm,  JinsMfM.  BedaHee  iipo^  St.  ^ 
dny^  we  were  tnvilad  to  Mr.  eiflbitA's^at  1 
meiwnith ;  my  hrather,  my  metber,  and  i,  warn 
invited  to  stay  aH  night :  hut  my  broHwr  r^ 
fused  to  stey,  because-^ 

X.  C.  X  Whkh  brother?  What  was  hii 
name  ? — A,  Ireland.  William  Ireland. 

X.  C.  X  Did  they  stay  there? 

A,  Ireland,  No,  my  lord,  aiy  brother  chb* 
home  on  foot,  hut  we  staid  all  night. 

Ait,  Gen,  Here  is  an  almaoai^'of  that  year? 
and  the  dd  of  August  was  on  a  Saturday. 

A,  Ireland,  He  said  he  could  not  stay,  be* 
cause  he  waste  go  into  the  country  upon  Sa- 
turday. I  adied  him,  «  Why  he  would  set 
out  on  Saturday  V  And  says  he,  M'U  go  t» 
Standen^  there  I  shall  meet  with  my  lord  Aalon, 
and  hia  family ;  and  hare  an  <^portattity  vof  ^ 
with  him  into  Staffordshire.' 

X.  C  X  She  si^s,  he  went  out  of  town  on 
Saturday  after  Si.  Ignatius's  day  ;  whieh  was 
Saturday  the  3d  of  August,  but  there  being  a 
discourse  between  her  and  her  brother,  why  he 
should  make  choice  of  a  Saturday ;  which  ahe 
thought,  it  seems,  was  an  inconvenient  day  to 
take  a  journey  on  :  and  upon  that,  her  brocfaer 
made  answer  again.  That  that  night  he  wooM 
:  only  go  to  Sfcanden,  to  my  k^rd  Aston's  hoose^ 
where  he  shouM  meet  with  company  to  go 
along  with  him  into  Staffordshire. 

Ait,  Gen.  What  day  of  the  week  was  St. 
Ignatins's  day  ? 

A,  Ireland,  St.  Ignatius's  day  was  on  Wed* 
nesday. 

X.  C,  J,  Whatday  of  the  month  ia  St.  Igna* 
tius's  day? 

A,  Ireland.  It  is  either  the  hMrt  day  of  Jnly^ 
or  the  l8t  of  August. 

X.  C.  X  L(Mk  on  yonr  almanack,  if  yon 
have  any  one  of  that  year,  Mr.  Attorney. 

Att,  ben.  We  have  no  such  Saint  in  our  Al- 
manack. 

A,  Ireland,  It  was,  as  near  as  I  can  r9# 
member,  the  3d  of  August,  that  he  went  out  of 
town. 

Sol,  Gen,  The  3d  of  August,  at  that  tiaM»wtt 
on  a  Saturday. . 

Lord  Pe^re.  St  Ignatiua^s  day  is  ahraya  the 
last  day  of  July,  my  lord. 

Att.  Gen,-  In  this  almanack,  another  Saint 
hasiustled hhn  out ;  and  that  is  bishop  Gtetmasn 

X.  C.  J.  And  in  my  almanack,  a  third  has 
justled  them  both  out:  but  my  lord  Petreaay% 
it  is  always  the  hut  of  July  ;  and  that  was  on  » 
Wednescuiy  that  year. 

A,  Ireland.   1  remember  it  was  on  n  Wed* 

X.  C.  X  And  you  are  sure  he  went  out  cf 
town  the  Saturday  afler  ? 

i4.  Ireland,  Yes,  I  api  sure  he  went  out  of 
town  then ;  for  I  asked  him,  why  he  would  go 
on  a  Saturday?  And  he  told  me  he  woaU  go 
but  to  Standen  that  night. 

SoL  Gen.  And  that  does  hold,  aeoording  to 
the  computation,  to  be  the  3d  of  An^pmt. 

Oatee.  My  ford,  she  is  net  poaitive  in  Ihii^ 
that  he  went  ont  of  town  tfaopdof  Anginii. 
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AtLOen.  Y«8»b«t  the  is- $  for  sbe  wys, 
that  she  was  the  Wedoesday  before  (wbioii 
WM  St.  Ignatiiu'a  day),  with  him  a iittfe  way 
•ut  of  town. 

L.  C.  J.  And  that  it  was  Saturday  after  he 
went  of  town  ;  and  she  gives  the  reason,  Ihat 
«he  entered  into  a  discoorse  with  him,  why 
he  would  go  on  Saturday ;  And  he  made  that 
answer  which  you  hear. 

Just.  Withins,  Mr.  Oates  knows  what  day 
49t  Ignatios's  day  is  upon,  I  presume. 

Oates,  It  is  the  last  day  of  July,  I  think. 

Sol.  Om.  In  our  Protestant  Almanacks,  it 
teems,  we  give  another  Inshop  place. 

Att.  Oen,  Mrs.  Ireland^  when  did  you  see 
bim  again  ? 

A.  Ireland.  Just  a  fortnight  b^m  Michael- 
mas, and  not  before. 

jL.  C.  /.  You  were  his  near  relation,  1  sup- 
JKMeP 

A.  Ireland.  Yes,  my  lord,  I  was  his  sister. 

Xh  C.  J.  Pray,  when  became  to  town  again, 
-where  did  he  lodge? 

A.  Ireland.  He  used  to  lodge  at  the  same 
friace  where  we  did  always ;  and  in  the  mean 
time,  while  he  was  absent,  my  mother  lent  one 
Mrs.  Eagleston  his  lodging. 

L.  C.  J.  Is  that  person,  you  lent  his  chamber 
io  in  his  absence,  here? 

A.  Ireland,  No,  my  lord. 

JL  C  /.  When  did  she  enter  upon  his  lodg- 
ing? 

A.  Ireland.  Truly,  my  lord,  I  cannot  tell ; 
her  maid  fell  sick,  and  so  she  came  down  a  pair 
of  stairs  lower  into  his  lodging.  It  was  in  a 
flhort  time  after  he  went  out  of  town,  my  lord, 
as  I  remember, 

L»  C.  J.  When  did  he  come  to  town  again, 
4o  yon  say  ? 

AL  Ireland.  He  came  to  town  again  a  fcrt- 
night  before  Michaelmas ;  it  was  that  day  ibrt- 
night  before  Michaelmas,  that  Michaelmas- 
day  fell  on — 

X.  C.  /.  Have  you  any  questions  to  ask  heri 
Mr.Oatcs.f* 

Oa<€S.  My  lord,  I  desire  to  know,  why  she 
4id  not  give  this  evidence  before  ?  Or  whether 
«ver  she  did  give  this  evidence  at  any  of  the 
trials? 

A,  Ireland.  Yes,  I  was  at  my  brother's 
irial ;  and  there  I  gave  the  same  evidence. 

Oatei,  Were  you  there  at  the  trial  of  the 
Ave  Jesuits  ?  And  did  you  give  the  same  evi- 
dence then? 

A,  Ireland.  No,  I  was  not  called. 

L.  C.  J,  But  were  you  there? 
_  A.  Ireland,   I  was  in  the  court  at  the  same 
time,  but  was  not  examined. 

■Oaiet.  What  year  is  it  you  «peakof^  that 
be  w«Dt  out  of  town  the  dd  of  Augort  ? 

A.  Ireland.  Tlie  year  1^8. 

Oatet.  1  desire,  ray  lord,  to  ask  this  gentle- 
woman,  what  religion  she  is  of? 

A,  Ireland.  1  cm  a  Roman  Catholic,  my 
lord. 

Oaia.  I  desire  to  iinow,  wfasdiet  her  aama 
be  Ireland  or  Ironmonger? 


[itic 

A.  Ireland.  My  right  name  is  Iromnonger  ; 
but  beeause  of  bis  profession,  he  went  by  tha 
name  of  Ireland  ;*  and  for  bis  sake  vre  go  bgf 
that  name  too. 

Oate$.  By  what  name  did  you  give  evidence 
at  Ireland's  trial? 

A.  Ireland.  By  that  name  of  Ireland*. 

X.  C.  J.  Why,  Mr.  Oates,  that  is  a  good 
name  enough  to  be  called  by ;  yon  may  re- 
member, you  were  called  Titus  Ambroslus,  and 
Sampson  Lu^,  at  St  Omers. 

Alt.  Geu.  Swear  Mrs.  Eleanor  Ireland. 

[Which  was  dene.] 

Att.  Gen.  When  did  your  son  go  out  of 
town? 

Mrs.  EL  Ireland.  The  Sd  of  August. 

Sol.  Gen.  Axe  you  sure  it  was  the  3d  ef 
August? — EL  Ireland,  Yes,  I  am  sure  it  was. 

Sol.  Gen.  What  year  was  it? 

EL  Ireland.  My  memory  is  not  good  ^ough 
for  that ;  I  cannot  tell  what  year,  my  daaghtar 
can. 

SoL  Gen.  Was  it  the  same  year  he  was  tried 
afterwards  ? 

EL  Ireland.  Yes,  it  was  the  same  summer; 
at  Michaelmas  after  he  was  taken  up. 

SoL  Gen.  What  time  did  he  return  again  out 
of  the  country  ? 

EL  Ireland.  The  Uth  of  September  after.     • 

Oaiee.  My  lord,  I  wouM  ask  her,  whelher  or 
no  she  gave  this  evidence  at  her  son's  trial  ? 

EL  Ireland.  Yes,  I  was  a  witness  there ;  bat 
they  would  not  permit  me  to  speak  faak*  so 
much ;  they  would  hardly  let  me  speak  at  all. 

Oates.  I  desire  to  know,  whether  she  was  an 
evidence  at  the  five  Jesuits  trials  ? 

EL  Ireland.  No,  I  was  not  there  then. 

Att.  Gen,  Pray  swear  Mn.  Duddle,  and 
Mrs .  Quino.  [Which  was  done. ] 

SoL  Gen.  Come,  Mrs.  Duddle,  do  yon  se- 
memberwhen  Mr.  Ireland  went  out  of  Iowa  in 
the  year  1678? 

Mrs.  Duddle.  T6  the  best  of  my  renseia- 
brance  it  was  the  Sd  of  August 

Sol.  Gen,  Why  do  yoathiakitwastheOdof 
August? 

Duddle.  He  went  for  a  recreation  out  ef 
town  three  days  before,  which  was  tipon  an 
holiday,  St.  Ignatius's  day  $  and  he  went  ant 
of  town  one  night  then,  and  he  came  and  staid 
but  two  nights  after ;  and  went  out  >of  <awa 
upon  the  Saturday. 

L,  C,  J,  Did  he  sta^  oat  of  town  one  night  ? 

Duddle.  Yeiy  he  staid  out  of  town  all  night 

L.  C.  J.  Are  you  sure  he  ftaid  'twere  all 
night? 

Duddle.  I  an«uvebe«taid  but  one  night. 

L,  C  J.  But  what  say  y««  to  that,  Bfr. 
Attorney?  this  witneksoontradiets  the  other? 

Just.  Witkine,  Ay,plaiidy. 

Duddle.  Mrs.  Ireland,  and  Mrs.  Anne  Ins- 
iand,  and  he  went  out  upon  a  recreation  out  of 
town,  it  being  holiday;  and  I  remember  well, 
thatwasof  a  Wednesday;  and  that  Saturday 
he  went  away,  and  never  came  afraia^tillaibrt- 
Dight'befove  Miobaelsoas. 

JUC/.  Butfliia4«iy^aeitioa|<fi»maM. 
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Buddie.  Yes,  itiy  lord. 

L,  C.  J.  Did  be  come  home  that  nig^ht  he 
went  wk  the  recreatkm  ? 

Duddle,  I  do  not  know. 

X.  C.  J.  But  just  now,  you  swore  he  staid 
•ut  all  night. — Duddle,  No,  my  lord. 

X.  C.  J.  Yes,  but  you  did  though  ;  prithee 
'Viind  what  thou  art  about. 

Duddle,  I  do  not  say  be,  but  I  am  sure. his 
lister  and  ihe  company  staid  out  that  nigfbt.  I 
remember  very  well,  he  went  the  third  day 
afWr,  which  was  Saturday.  And  Mr.  Jennison 
«ame  to  ask  him  for  three  weeks  after ;  and 
there  was  a  person  of  quality  with,  him  in  the 
coach,  I  think  it  was  sir  Miles  Wharton.  And 
he  asking  for  him,  they  gave  him  an  account, 
that  they  had  not  heard  from  him  since  be 
went ;  which  was  then  three  weeks  after  he 
was  gone.  And  I  remember  well,  he  did  not 
come  to  town  again  till  a  fortnight  before  Mi- 
chaelmas. 

X.  C.  J.  How  can  you  tell  that  ? 

Duddle,  My  lord,  I  can  tell  it  very  well : 
for  I  was  almost  evjsry  night  in  the  room 
where  he  used  to  lie ;  and  there  lay  a  gentle- 
woman there  that  I  knew. 

X.  C.  J,  What  was  her  name  ? 

Duddle,  Mrs.  Eagleston. 

X.  C.  J.  How  came  she  to  lie  there  ? 

Duddle.  Her  maid  fell  sick,  and  she  changed 
lier  own  chamber,  and  lay  there  all  the  time  he 
Was  out  of  town.  « 

Oatet.  My  lord,  is  this  good  evidence  ? 

X.  C.  J.  Ay,  why  not  ?         ■ 

Omta,  My  lord,  I  think  she  contradicts  the 
ether  witness :  for  she  says  he  lay  out  two 
nights. 

X.  C.  J,  No,  there  yon  are  mistaken  too. 
But  I  tell  you  what  I  did  observe  before.  Mrs. 
Anne  Ireland  swore,  that  they  did  stay  all 
night ;  but  Mr.  Ireland  refused  to  stay  there, 
but  would  go  home,  because  he  was  to  go  his 
journey  on  Saturday.  Then  this  woman  comes, 
and  she  said  at  first,  that  he  went  out  of  town' 
on  the  Wednesday,  and  staid  out  all  night,  and 
lay  at  iiome  but  two  nights,  and  then  went 
HwAy,  But  now,  when  I  put  her  in  mind  to 
take  care  what  she  said,  she  swears,  she  is  sure 
the  sister  layout,  but  she  is  not  sure  of  Ire- 
land's lying  out:  but  she  ib  positive  he  went 
4way  on  Saturday  the  3d  of  August,  and  re- 
turned not  till  a  fortnight  before  Michaelmas. 

Oat€$.  My  lord,  1  humbly  conceive,  she 
having  once  sworn  false — 

L,C^J.  Ay,  but  she  immediately  recoUccted 
herself. 

Oatet,  By  what  token  does  she  remember 
it  to  be  the  Sd  of  August? 

X.  C.  J.  She  said  before,  it  was  the  Saturday 
after  St.  Ignatius's  day,  which  was  on  a  WecT- 
nesday,  the  last  day, of  Julv  ;  and  he  went  then 
out  of  town.  She  called  it  by  the  name  of 
Becieation. 

Oatet.  Was  it  the  Satarday  aAer  St.  Igna- 
tios's  day  ?     ' 

Duddle.  Yes,  it  was :  and  I  had  not  remem  • 
bcrad  it»  but  that  it  was  upon  that  holiday. 
.  '  3 


Oatet,  This  is  a  Roman  Catholic,  I  suppose,, 
my  lord. 

X.  C.  J.  I  cannot  tdL  What  rdigion^rs 
you  of? 

Duddle,  I  am  a  Roman  Catholic,  my  kwd. 
Mr.  Jenisoo  knows  what  I  say  to  be  true. 

Oatet,  Were  you  a  wimess  in  any  of  the 
trials  at  the  Old  -Bailey  ? 

Duddle,  I  was  in  the  court,  bat  was  not 
called. 

Sol,  Cres.  What  say  you,  Mrs.  dainar 
when  did  Mr.  Ireland  go  oot  of  town  ? 

Mrs.  Quino,  I  must  say  the  same;  it  was 
the  3d  day  of  August,  on  a  Satarday. 

X.  C.  J.  How  do  you  know  that  it  was  on  a 
Saturday  the  Sd  of  August? 

Quino.  By  the  same  reason  that  she  speaks. 
I  marked  that  other  day  he  went  out  of  town  ; 
and  he  came  again,  and  his  mother  staid  then 
that  night :  and  he  went  on  Saturday  monysf 
out  of  town.  I  know  it  very  well;  for  ony 
husband  was  his  taylor,  and  he  had,  somewhat 
to  alter  in  his 'clothes ;  and  I  brought  tt  imme- 
diately af^r  it  was  done. 

X.  C.  J.  Are  you  sure  he  went  out  of  town 
thst  day  ? 

Quino,  He  went  out  of  the  house,  and  as  I 
take  it,  went  out  of  town. 

X.  C.  J,  Did  he  say  he  was  to  go  ont  «f 
town  ? 

Quino,  He  had  his  hoots  on ;  and  took  horse 
at  the  Bull -Inn  in  Drury-Lane. 

X.C  J,  How  do  you  know  it  P 

Quino,  Because  his  servant  that  was  there 
has  testified  it. 

Att,  Gen,  Now  swear  my  lord  Asloe. 
[Wliich  was  done.]  We  will  'bring  Irebed 
now  upon  the  Srd  of  August  at  night,  to  my 
lord  Aston^s  house  at  Standen. 

Sol,  Gen,  Pray  will  yoor  lordship  give  my 
lord  and  the  jury  an  account,  when  Mr.  Ife- 
land  came  to  your  house,  and  how  far  he  tra- 
velled with  you  afterward? 

Lord  Atton.  My  lord,  being  in  town,  I  was 
spoke  to,  and  desired  that  Mr.  Ireland  might 
have  the  opportunity  of  going  in  my  company 
'down  into  Stafibrdshire ;  which  I  consented 
to.  I  went  out  of  town,  as  I  remember;  the 
latter 'end  of  July  1678,  and  this  same  Mr. 
Ireland  came  to  me  at  my  house  in  Hertford- 
shire, at  Standep,  upon  the  Srd  of  Ai^inst,  st 
night. 

X.  C.  J.  What  day  of  the  week  was  that, 
my  lord  ? 

Lord  Aston,  As  I  remember,  it  waa  Satur* 
day,  and  in  the  evening. 

X.  C.  J.  How  long  did.  he  stay  with  yoor 
lordship  ? 

Lord  Atton.  My  lord,  I  staid  till  Monday  st 
Standen ;  and  upon  Monday  he  went  into'ny 
company  to  St  Albans,  which  was  the  5th  of 
August. 
'  u^t^Gffi. 'Whither  then  did  yon  go,  my ler^f 

Lord  Atton,  There  I  met  with  my  braiber 
and  sister  Soutbcoat. 

X.  C.  J.  Sir  John  Southcoat  yoo  mess,  niy 
lord. 
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Iwrd  Aiton.  Yes,  my  lord.  And  tbeoee,  in 
I  oui:  days  we  went  to  my  house  at  Tixhall. 

L,  C.  J.  Did  Mr.  [rebuid  tratel  with  you  all 
the  way  r 

lAMAMtom.  I  caanot  charge  my  memory, 
my  lord,  that  he  did,  so  as  particularly  to 
ftwear  it :  but  there  he  came  into  my  company 
sometimes  at  Tixhall ;  bat  I  cannot  tell  the 
particoUr  days :  nor  could  I  speak  positively 
to  those  things  that  I  hare  spoke  to  now,  but 
that  I  find  in  my  Note-book,  that  at  that  time 
be  did  come  to  my  house  at  Standen,  and  did 
go  with  me  to  St.  Albans. 

AtU  Gen.  Pray,  my  lord,  did  he  go  that 
journey  to  Tixhall  along  with  you  ? 

Lord  Aiton,  I  cannot  say  positively  that, 
Mr.  Attorney  ;  but  I  have  a  jpeneral  notion 
that  he  did.  Nor  coold  I  testify  this  so  posi- 
tively, I  say,  but  by  notes  that  I  have  of 
things  at  that  time :  where  I  have  only  writ 
down  these  things  concerning  Mr.  Ireland,  and 
thai  he  came  the  3rd  of  August  to  my  honse 
at  Standen:  that  on  Monday  we  went  together 
to  St.  Albans ;  and  there  met  us  sir  John  Soutb- 
coat,  and  my  sister  his  wife ;  and  thence  I  went 
to  Tixhall ;  and  there  I  arrived  the  8th  oft*  Au- 
gust, which  was  Thursday. 

X.  C  J.  My  lord,  I  aw  you  this  question ; 

iou  say,  you  have  a  general  apprehension  that 
e  did  fp  with  you  to  Tixhall :  pray,  did  he 
come  with  you  to  Standen  for  that  purpose,  to 
go  with  you  to  Tixhall  T 

Lord  Aston.  I  had  no  business  'with  bim<at 
all ;  but  he  desired  the  opportunity  to  go  down 
in  ray  conapany  nnto  Staffordshire. 

X.  C.  J.  Pray,  my  lord,  do  you  remember 
you  saw  him  within  tour  or  five  days  after  at 
Tixhan  ? 

Lordiii^on.  To  name  particular  days,  I 
cannot  y  but  that  I  saw  him  several  days  at 
Tixhall,  1  am  sure. 

Oata,  My  lord,  you  ray  that  sir  John 
Southcoat  went  with  vou  to  Tixhall  ? 

Lord  Aiton.  Yes,  ne  did  so. 

Oata,  My  lord,  I  would  ask  this  nobleman, 
whether  he  was  at  the  trial  of  the  Five  Jesuits  P 
or  the  trial  of  Ireland  ? 

Lord  Aitoii.  No,  my  lord,  1  was  not. 
X    Oatei,  Then  I  would  ask  my  lord,  if  he  raw 
Mr.  Ireland  executed  ? 

\jxAA»ton.  No, -I  did  not. 

Gates,  Then  I  would  ask  him  this  question ; 
whether  the  Ireland  that  was  executed  be  the 
mme  Ireland  he  speaks  of? 

Lord  Atton,  Amount  those  that  knew  him 
weU,  I  have  been  told  it  was  the  rame. 

Data.  That  is  but  hear-my,  my  k>rd ;  he 
does  not  speak  of  his  own  knowledge. 

X.  C.  f.  For  that  matter,  I  suppose  you  will 
produce  some  oUier  Ireland,  Mr.  Oates,  if  it 
was  not  the  same. 

Att.  Gen,  Was  it  this  Mrs.  Irehmd's  brother 
that  was  here  a  witness  now  ? 

Lord  Aiton.  He  was  so  reputed^  and  so 
looked  upon. 

X.'C.  J.  That  is  all  one.  If  any  body 
•hould  ask  me,  if  you  wart  lh#  mnt  Mr..  Oates 
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that  was  at  St.  Oroers  ;  I  should  ray,  I  heard 
so ;  and  it  wbukl,be  very  good  evidence,  unlest 
some  one  else  were  produced. 

Oaiet.  My  lord,  1  submit ;  I  will  be  directed 
by  the  court  in  any  thing  that  is  fair  and  not 
injurious  to  (uy  defence. 

X.  C  /.  We  will  not  direct  you  in  any  thing 
that  is  foul;  but  pray  keep  to  those' questions 
that  are  pertinent. 

Oates.  Are  you  sure  Ireland  went  the  whole 
journey  with  you,  my  lord  ? 
-    Lord  Aston,  I  did  answer  that ;  I  hav6  but 
a  general  notion  of  it,  he  came  to  me  for  that, 
purpose.  s 

Gates.  Then  my  lord  is  not  positive  he  went 
with  him  into  Staffordshire. 

X.  C.  J.  No,  he  is  not ;  but  I  would  ask  you 
this  question,  my  lord  Aston,  do  you  believe  he 
went  with  you  to  Tixhall  ? 

Lord  Aston,  1  make  no  doubt  of  it,  I  would 
pawn  all  I  have  in  the  world  upon  it ;  only  I 
cannot  swear  it,  because  I  have  it  not  in  my 
notes,  as  I  have  those  two  other  days. 

Just.  Withins,  Do  you  like  him  the  worse, 
because  he  is  cautious,  Mr.  Oates  P 

Oates,  No,  Sir,  I  do  not.  But  pray,  my 
lord,  ask  him,  because  it  is  a  question  hera 
about  a  point^of  time ;  whether  he  remembers, 
that  within  eight  or  ten  days  he  raw  Ireland  at 
Tixhall  ?  • 

Lord  Aston,  I  cannot  ray  any  thing  as  to 
that. 

j|//.  Gen.  Swearsir£dw.  Southcoat  [Which 
was  done.] 

L..C.J.  I  thought  you  had  caUed  him  sir 
John  Southcoat. 

Att.  Gen.  Sir  John  is  sick,  and  cannot  b^ 
here. 

Oates,  I  suppose  my  lord  Aston  is  a  Roman 
Catholic  ? 

X.  C.  X  Ay,  that  all  the  world  knows  yevy 
well :  but  I  tell  yon  what,  Mr.  Oates,  I  ob- 
serve he  is  not  so  easy  in  {giving  his  oath ;  nay, 
he  is  wonderful  cautious m  swearing:  I  speak 
it  for  his  commendation,  not  as  his  fault,  he  is 
not  very  forward  at  swearing. 

Just.  Withins,  WeU,  what  do  you  adc  this 
gentleman,  Mr.  Attorney  ?  .1 

Att,  Gen.  We  desire  sii-  Edward  Soiithcoet 
would  ffive  an  account,  whether  he  met  Mr. 
IrclancLatmylord  Aston's?  And  when  f 

Sir  Edw,  Southcoat,  1  was  with  my  lord 
Aston  in  his  company. 

X.  C.  X  When  was  that,  Sir? 

Sir  E.  Southcoat,  The  4th  of  August  I  saw 
Mr.  Ireland  at  m3[  lord  Aston's. 

X.  C,  J.  Was  it  the  rame  Ireland  that  was 
afterwards  tried  and  executed  ?  i 

Sir  E.  Southcoat,  It  was  the  same  Ireland 
that  was  commonly  reported ;  I  did  not  see 
him  executed.  * 

Att,  Gen.  Was  it  the  rame  that  was  reputed 
to  be  this  old  gentlewoman's  son  ? 

Sir  E,  Southcoat.  Yes,  it  was.  i 

X.  C.  X   Pray,  Sh*,  go  on  with  your  evi- 


Sir  E,  Southcoat.  Upon  Monday  we  begaa 
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/lay  Dight. 

JL  C.  J,  Was  Ireland  with  youtkere? 

Sir  £.  Southcoat,  Ireland  was  with  us  there. 
;  Oate$.  My  lord,  I  did  not  well  observe  what 
Ibis  geDtleman  said. 

L.  C.  /.  Pray  mind  yoor  basiiiMa  yourself, 
he  speaks  plain  ensuffh ;  go  on,  Sir. 

&r  E.  Souiheoal.  Mr.  Irelaad  was  with  lis, 
I  say,  my  lord,  all  the  jonmey ;  and  I  do  re* 
member  it  paiticolady  by  a  pretty  horse  Mr. 
Ireland  rode  upon  ;  and  i  had  a  dispota  with 
my  cousin,  who  should  buy  him  :  I  took  parw 
licular  notice  every  dayof  his^,  as  he  rode  by 
Iho  coacb,  and  conversed  with  him  every  night 
IB  the  inn.  We  went,  I  say,  from  St.  Albans 
tB  Northampton  on  tlie  Tuesday ;  from  North- 
ampton we  went  to  Covently  on  the  Wednes- 
day, and  ftom  thence  to  my  lord  Aston's,  at 
Tixhall,  on  the  Thursday. 
.  L.  C.  J.  Come,  let  as  go  by  degrees.  Was 
Mr.  Ireland  with  you,  when  you  went  from 
toy  lord  Astoo's  at  Staaden  |o  St.  Albans? 

Sir  E.  Smthcoat,  Yes,  hewaa. 
,^     X.  C  J.  Yen  say  k  was  a  hot  day  when 
you  set  out ;  and  my  lord  Aston  did  invite  him 
Wlothecosch. 

Sh:  JS.  SauthcoaU  Yes,  my  hnrd,  he  came 
intotheooachon  Monday,  wbidi  was  die  first 
day  we  set  oat,  and  cane  that  night  to  St. 

.   X.  C.  J.  Yon  lay  there  that  night  ? 

Sir  JE.  Southcoai.  Yes,  my  lord. 

X.  C.  J.  Where  did  yoa  lie  there  f 
;    tSf  E.  SmthcocU.  At  the  great  inn,  at  the 
Soil. 

L.C.J.  Ay,  fliat  is  the  great  inn. 

Sir  £.  Soutkeotti.  The  next  night,  my  lord, 
we  csmeto  Nortfaamploo. 

X.  C.J.  Where  did  yoa  lie  there? 

Sir  JS.  Southcoat.  WeUyattheaign  of  the 
Oeoi^ ;  it  was  sir  WiDiam  Parmer's  honse, 
h«t  madeose  offer  an  inn, ' 


I  the  tovin 
I  burnt  down. 
£.  a  J.  Was  Mr.  Ireland  with  you  all  tiiat 

Sir  E.  Souiheoat.  He  rode*  with  usall  the  day. 

X.  C.  J.  And  yon  took  notioe  of  it,  because 
of  his  horse  you  say  ? 

Su:  £.  Sotaheoat.  Yes,  he  had  a  very  pretty 
liorse,  m jr  lord  ;  and  my  brother  booght  the 
borse  of  lum  after  we  came  baek  again. 

X.  C.  J.  Whither  went  ye  the  next  day  ? 

Sir  E.  Southcoat.  The  next  night  we  .ky  at 
Ikf  Bidi  ii|  Ootnotryi  «iid  from  thoiOB  «n 
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•or  jonrney  to  Tixhal^  nnd  went  that  night  to 
St.  Albans,  where  we  jmet  my  father  and 
mother,  and  thence  we  continued  on  our  jowr* 
liey  the  next  day. 

X.  C.  J.  Was  he  with  you  there  that  day 
you  went  to  St.  Albans  ? 

Sir  E.  So^hcoat.  He  was  with  us,  I  re- 
member very  particularly,  it  was  hot  weather, 
and  my  lord  Aston  invited  him  into  the  coach  ; 
lor  before  he  was  riding  by  the  coach-  side,  and 
there  I  remember  a  particular  discourse  that 
Jie  and  my  lord  Aston  had ;  from  thence  we 
went  on  to  Northampton,  and  came  there  Toes* 


Thursday,  we  arrived  al  my  l<»d  Astaa^s  at 
Tixhall. 

Att.  Oen.  My  lord*  the  jury  deauvB  to  know 
what  he  sayft  ?  For  they  have  not  heard  it. 

X.  C.  X  He  says,  Mr.  Ireland  vent  with 
my  lord  Aston,  in  the  coach,  it  being  a  hot  day* 
on  Monday  the  6th  of  August  from  StoMko, 
my  lord  Aston's  house  in  Hertfordshire,  to  8t» 
Amaos,  and  lay  there  at  the  BuUinn  thai  night 
That  he  went  the  next  day,  which  was  Toea- 
day  the  6th  of  August,  whh  them  lo  Nor- 
thampton; that  he  rode  upon  a  pretty  koias^ 
which  makes  him  remember  it  particiilariy ; 
and  that  there  was  a  dispute  on  the  road, 
who  should  buy  him  ;  and  when  they  caoM 
back,  his  brother  boa^t  him.  He  aays  they 
lay  on  Tuesday  night  at  Northampton,  al 
the  Geor]^e  which  was  a  gentleman's 
house,  which  was  turned  into  an  .inn,  ' 
cause  of  the  fire :  That  be  went  with 
the  next  day  to  Coventry,  which  was  Wed- 
nesday the  7th  of  Auo^o^  and  lay  with  them 
that  night  at  the  Boll  in  Coventry  ;  and  the 
next  day»  which  was  Thursday  tlks  8th,  they 
came,  and  Ireland  %vitb  them,  to  my  lord  As- 
ton's  bouse  al  Tixhall,  in  Staflbrctshire. 

Att.  Gen.  Pray  sir  fidvtard  Sootheoat, 
bow  long  did  he  stay  with  jrou  at  Tbdudl,  at 
my  lord  Aston*s? 

Siri;.  Southcoai.  He  staid  with  vs  there  tifl 
the  Tuesday  after  ;  and  then  we  began  oar 
journey  from  my  lord  Aston's  house,  inXizhaUg 
mto  Wafes,  to  St.  Winifred's  Well. 

X.  C.  J.  That  is  Holy-well,  yoo  mean. 

Sir  K  Southeoai.  Yes,  my  lord. 

X.  C.  J.  Yoo  say  he  staid  all  Friday,  Satur- 
day, Sunday,  Monday,  and  tOI  Tneaday,  after 
you  came  to  my  lord  Aston*s  at  Tixhall  ? 

Sir  E.  Southcoat.  Yes,  my  kird,  he  did  at. 

Att.  Gem.  So  then,  my  ford, .we  ore  gotten 
to  Tuesday  the  13th  of  Augost,  which  »  paH 
the  time  of  the  peijury  that  U  laid  second  in 
the  Indictment ;  but  m  point  of  time,  is  the 
first  that  happened,  for  he  swore  that  Irelaad 
took  his  leave  of  him,  and  otliors  here  in  iowni 
between  the8th  and  12th  of  Augost  ? 

Sol,  Gen.  Where  did  you  go  on  Tocodayi 
Sir  ?— Sir  £.  Southcoat.  Towards  Wake. 

Mr.  Janet.  Was  heat  Tixhall  die  ISth  of 
Aug\jst  ? 

L.  C.  J.  He  says,  he  was  till  Tnesdny  the 
ISth .  Pray  let  us  not  have  the  same  qusatisos 
repeated  over  and  over  again. 

Sol.  Gen.  Where  did  yoa  go  on  Taesdny 
night  P 

Sir  £.  Southcoat.   We  went  to  Nntwieh, 
and  lay  at  the  Holy-Lamb  there.     . 
.  X.  C.  J.  Where  were  yon  the  nextnifht  f 

Sir  £.  Southooat.  ThensHday  we  rrachcd 
toSt.WinUred'sWen. 

X  .C.  X  Wheredid  you  lie  then  7 

fUsE. Souiheoat.  Atthe  Star,  whidi iitht 
great  inn  there. 

L.C.J.  Itiaso. 

Att.  Gen.  Was  Mr.  Ireland  then  nhhjiif 

Sir  J.  AwlAcoof .  Yea,  he  was. 
.    iltt.ass.  Whitfa«rdkly«folhMir 
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SKr  S.Southioat.  Westeid  not  bat  oae  day       JL  C  J.  How  Itiy  wwheal  jrvur  fiith^r^ 


»tH9hr-well$  for  we  arhved  tb«re  pratty  late 
at  ii^t,  aod  all  the  morning  ws  spent  there, 
and  went  away  in  the  afterooeii,  and  came 
that  evening  to  Chester,  and  lay  there  only  one 
nig^t^and  oame  thenext  day  toTixhall  again. 

Att.Gcn,  Which  waa  Friday  the  16th  «if 
Aoffust. 

SoL  Gen  Pray,  my  lord,  be  pleased  to  ask 
him,  Whether  this,  gentleman,  Mr.  Ireland, 
was  with  them  all  the  while,  in  thi^  journey  to 
Holy. Well  ?  . 

6ir  E,  Southcoat.  Every  day  particularly  ; 
I  remember  it  very  perfectly. 

Att.  Gen*  After  he  came  to  Tixhall  again, 
liow  long  did  he  tarry  there  ? 

Sir  JS.  SoutkcotU,  That  I  cannot  so  well  say^ 
I  do  remember  truly,  but  he  was  afternarda  at 
my  lord  Aaton*s  at  Tixhall,  1  remember  aome 
■Gambling  days  ]  but  I  cannot  fix  upon  only 
two. 

L.C.J.  Which  are  they? 

Sir  E.  S9utke(mL  I  cannot  tell  what  day  of 
the  month  it  was,  or  what  day  of  the  week  ; 
bat  one  day  that  I  remember  him  there,  waa 
Mr.  Chetwmd's  race  with  air  Henry  Gough ; 
and  one  other  day. 

X.  C.  J.  When  waa  that  horae-raoe  ? 

Sir  E.SouthcodL  JUy  lord,  I  cannot  teU 
what  day  of  the  month  it  was. 

An.  Gen.  When  was  the  other  time  yon 
apeak  of? 

&r  E,  SauthcQut.  1  remember  him  there 
one  Thurpday  upon  the  Bowlipg  Green  at  Tix« 
liall,  where  there  was  a  particular  company. 

SoL  Gen.  My  lord,  w«  desire  to  know,  when 
his  brother  did  buy  ihe  horse  of  Mr.  Ireland  f 

Sir  E.  SoutkcoaU  When  we  came  back ;  for 
lie  came  home  with  us  frpm  my  lord  Aston's, 
and  we  began  our  journey,  the  9th  or  10th  of 
September,  from  Tixhall  to  Kingston ;  and 
when  we  arrived  at  my  lather's  house,  my  bro- 
ther bought  the  horse  ot*  him. 

X.  C.  J.  Did  you  come  home  back  again 
with  Mr.  Ireland,  do  you  say  ? 

Sir  J&  Seuthcoai.  Yes,  my  knrd,  we  did. 

X.  C.X  When  did  you  set  out  from  Tixhall? 
.  Sir  E.  BotUhconi.   The  0th  of  September, 
my  lord,  I  think  it  was  ;  I  am  sure  it  was  upon 
a  ffonday,  the  M»  or  lOtfa. 

X»  C» X  When didyou oome home ? 

Sir  JS.  Soutlicfiat.  We  were  lour  days  oa  our 
jonmey. 

L,  C  f.  And  did  yon  oome  straight  to  Lon* 
don  ? 

ISr  E.  Soulheoat.  No,  we  went  to  my  fa- 
ther's house  in  Surrey. 

X.  C  X  Whieh  way  did  you  eome  ? 

8w  E.  StmtKcwt.  The  first  night  we  came 
to  the  Bull  in  Cofentry  }  and  from  tfaenee^ 
the  next  night,  wte  went  to  the  Altar-Stone  at 
Baabury,  and  foom  Banbiuj,  we  came  Ihe 
third  day  to  Agmondesfaam  (I  think,  it  is  calU 
ed)  a  mle  t6wn  in  Buekinghamshire ;  a»d 
from  thenee  the  fourth  day,  to  my  fiMiier's 
house,  by  Kingslonin  Surrey. 

M'  Om.  And  than  Iroiaod  «oU)iishrotb6r 
his  horse.' 


house  in  Surrey,  l.. 

Sir  E.  S(mthcoai.  My  lord,  weeame  on  ho 
Thursday  ;  and  as  1  take  it,  he  went  on  thOs 
Saturday  to  London.  My  brother,  after  he  had 
bought  his  horse,  lent  tnm  the  horse  to  town  ( 
and  aent  a  man  with  him  to  bring  it  hac|E 
again. 

Att.  Gen.  That  Saturday,  my  lord,  makei 
it  come  just  to  the  14th  ot  September :  and  is 
the  very  day  fortnight  beiore  Michaelmas  -day. 

Gates,  My  lord,!  desire  to  ask  this  gentle* 
man,  whether  he  saw  Ireland  all  AugiMt,  an4 
till  the  14th  of  September  m  Stafiordshireb* 
and  elsewhere?    And  how  long  in  Staffordr 
shise? 

Sir  £.  Sauthcoat.  I  cannot  say  as  to  any 
naricnlar  days  of  the  months,  after  our  oonunff 
from  Holy- Well,  till  our  coming  &om  Tixhall 
to  London. 

L.C.J.  Marry,  if  he  did,  he  would  contra* 
diet,  what  he  had  said  before:  for,  lirom  the 
time  of  coming  from  Hol>-Well,  to  the  time  of 
coming  back  to  London,  he  could  tell  but  of 
two  days,  and  those  uncertain :  for  he  rememr 
bers  not  by  the  times,  but  by  other  partkmbur 
circumstances. 

Oatei.  Pray,  my  k>rd,  be  pleased  to  ask  hin^ 
this  question,  when  was  the  first  day  heaaiy 
him  in  September  ? 

Sir  E^Southcoat.  Truly,  my  lord,  I  remenv 
bernot  any  day  before  we  b^itn  Mr  jpumey 
home. 

Att.  Gm,  But.  my  lord,  this  is  his  testi- 
mony :  he  waa  in  bis  company  till  the  16th  of 
iUigu4t.  It  is  true,  there  were  other  times 
that  he  saw  him  at  Tixhall  |  but  he  cannot 
particularly  speak  onto  them :  bat,hy  and  by, 
we  shall  go  onto  every  day>  and  prove  par^ 
ticulariy  wnerehe  was. 

Gates.  My  kurd,  I  desire  to  know,  was  sir 
£d  w.  Southcoot  at  the  trial  of  Ir^and  a  witnesf 
oriw>? 

Sir  E.  Southcoat.  No,  1  was  not,  my  lord. 

Gates,  Were  you  at  Wlutebread's  Trial, 
Sir? 

Sir  £.  Strnthtatat.  Yes,!  was,  and  gave  the 
same  evidence  I  give  now. 

SoL  Gen.  Then  swear  Mr.  John  Southcoat. 
rWhksh  was  done.] 

Alt.  Gen.  This  is  sir  Edwaxd  Southcoaff 
brother,  my  lord. 

X.  C.  X  What,  he  that  bought  the  horse? 

Mr.  X  Southcoat.  Yes,  my  lord,  I  bought 
thehorse  of  Mr.  kdMid. 

X.  C.  X  Well,  what  do  you  ask  him  ? 

Att,  Gen.  Pray,  Sir,  when  did  you  votxi 
Mr.  Ireland  in  August  10?  a  ?  and  where. 

Mr.  X  Southcoal.  My  kwd,  1  met  wit|i  Mr, 
Ireland,  upon  Monday  the  5th  of  August,  at  tha 
BaU4on  in  St.  Alhana,  with  my  lord  Aston ;  I 
came  thither  that  day  with  my  lather  and  mo^ 
tber.  And  the  next  day  we  wenttu  Northamp- 
ton ;  and  th^re  we  iau'if  atthesign  of  the  George|  ^ 
sir  William  Farmer's  house,  whkih  is.aa  hous^ 
in  tbo  inad,  used  for  an  ianflincothe  town  waa 
burnt:  and  I  conversed  with  him  every  dfiy,  j» 
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oar  joyrney^ .  And  from  thence,  the  next  day 
ye  went  to  Coventry,  to  the  Bull-Inn 
there  ;  and  from  theaoe  to  my  lord  Aston's  (on 
Thursday  night)  at  llxhall :  there  v^e  staid  all 
Friday,  Saturday,  Sunday,  and  Monday.  Mr. 
Ireland  was  there ;  I  was  with  him  all  the 
"While.  And  then  upon  Tuesday  we  set  out  for 
Holy -Well  in  Flintshire,  and  went  that  night 
'to  IVantwich,  to  the  Lamh  there.  And  the 
next  day  we  went  through  Chester  to  Holy- 
iVell :  we  staid  that  night  at  Holy-Well ;  and 
ihe  next  day  came  back  again  towards  noon  to 
Chester ;  and  there  lay  that  night :  and  then 
the  next  night,  which  was  Friday,  we  came 
back  again  to  Tixhall. 

•  X.  C.  /.  Was  Mr.  Ireland  with  you  both 
those  journeys,  all  the  while  ? 

J.  Southcoat.  Yes,  ray  lord,  he  was;  I  did 
Hee  him,  and  rode  with  him  every  day. 

L.  C.  J,  Pray,  Sir,  how  long  were  you  at 
Tixhall,  after  you  came  from  Holy-Well  ? 

J.  Southcoat.  We  staid  there  till  we  came 
away  ibr  good  and  all. 

'  L.C.J.  Was  Mr.  Ireland  with  you  all  that 
lime  P— /.  Southcoat.  No,  he  was  not. 
'  Ati.  Gen.  Do  you  remember,  that  Mr.  Ire- 
land came  to  Tixhall  the  9th  of  September ; 
and  came  along  home  with  you  when  you 
came?   ■     ' 

J.  Southcoat,  Yes,  I  do  remember  it  very 
well. 


L,  C  J.  What  day  did  you  come  home. 
Sir? 
.'    J.  Southcoat,  We  came  home  in  four  days. 

Sol.  Gen.  When  did  he  leave  you  ? 

•  J.  Southcoat,  We  came  home  upon  Thursday 
^nd  he  went  to  London  ou  Saturday, 

•  L.  C.  J.  Pray,  Sir,  can  you  recollect  when 
you  did  first  see  him  again  alTixhall,  atler  you 
came  from  Holy -Well  ? 

J.  Southcoat,  My  lonl,  I  cannot  tell  par- 
ticularly any  day,  till  the  day  we  came  away. 
«  L.  C,  J.  Do  yo»  remember  the  horse- match 
between  Mr.  Chetwind  and  sir  Henry  Gougfa  ? 
<  J.  Southcoat.  I  was  there,  my  lord ;  hut  I 
do  not  remember  Mr.  Ireland  was  there. 

X.  C,  J.  How  long  did  he  stay  at  your  fa- 
tlier's  hoMsein  Surry,  Sir? 

•  J.  Southcoat,  Two  days,  my  lord. 

Sol.  Gen.  You  lent  him  your  horse  you 
bought  of  him,  I  think.  Sir?   . 

J.  Southcoat.  Yes,  up  to  London,  I  did; 
and  I  sent  my  man  with  nim  to  bring  him  back 
again. 

Att,  Gen.  Has  Mr;  Gates  any  questions  to 
ask  this  gentleman  ? 

'  Gates.  My' lord,  I  desire  to  ask  Mr.  South- 
coat, whether  or  no  he  is  sure,  that  Ireland 
was  in  his  company  Irom  the  5th  of  August  to 
the  sixteenth  ? 

J.  Southcoat.  Yes,  every  day,  T  am  sure  of 
it ;  I  remember  it  very  well. 

Gates,  Pray,  my  lord,  ask  him,  whether  or 
no  he  testified  this  that  he  now  swears  at  Ire- 
land's trial  f 

J.  Southcoat,  My  lord,  I  was  not  at  Ireland's 
IViaJ-  ^ 


.  Gates,  Then  I  desire  to  ask  bim,wMier 
or  no  he  did  testify  this  at  the  five  Jenili 
Trial? 

J.  Southcoat,  Mo ;  I  was  not  sent  for  to  any 
of  the  trials. 

L,  C,  J,  I  am  sorry  tou  were  not.  Sir:  It 
was  pity  you  were  not  there.  It  might  htn 
saved  some  innocent  blood. 

Alt.  Gen,  Now  swear  Harrison.  [Which 
was  done.] 

Sol,  Gen.  Pray  wifl  yon  give  an  iccoimt 
when  you  saw  Ireland  and  where  ? 

"Harrison.  In  the  year  of  our  Lord  1078, 
my  master  sir  John  8outhooat,  went  widi  nj 
lady,  on  Monday  the  5th  of  Augiist,  to  A 
Albans  ;  and  we  came  with  a  coach  and  fov 
horses:  for  my  master  had  an  oMservaoi, 
that  had  a  pair  of  horses,  which  my  maiter 
made  use  of.  And  there  we  met  my  M 
Aston,  in  the  company  of  Mr.  Ireland. 


the  next  morning,  my  lord  Aston  went  with  mj 
mastei*  and  lady  towanis  Tixhall :  and  i  i 


Init 


by,  in  Mr.  Ireland's  company ;  and  came  ac- 
quainted with  him  that  day.  That  night  we 
came  to  Northampton ;  and  there  we  ianedit 
a  stone- house,  that  was  used  for  the  inn,  the 
town  being  burnt  before.  The  next  uigbt  «e 
went  to  Coventry ;  and  on  Thureday  we  earn 
to  Tixhall:  ^ere  we  staid  till  Tuescfav.  AAtr 
we  went  to  Holy-well ;  and  the  Tuesday  sight 
we  lay  at  Nantwich  :  and  thence  -  we  went  ID 
Holy-Well,  and  staid  there  on  Wednesday 
night:  and  on  Thursday  we  came  to  Wert- 
Chester  ;  and  I  parted  with  him  upon  the 
Friday  atWest-Chesler. 

Att.  Gen.  Pray,  did  you  know  this  Irdend? 
Was  it  he  that  was  tried  and  executed  ? 

Harrison,  I  was  at  Mr.  Ireland's  trial. 

L.  C.  J,  Was  it  the  same  man  that  wii 
tried? 

Harrison.  My  lord,  I  saw  him  at  his  tnl, 
the  hair  of  his  face  was  grown,  and  be  wsf  t 
little  disordered ;  he  did  not  look  so  weO,  be- 
cause he  was  not  so  well  dressed ;  hot  it  wm 
the  same  man,  my  lord. 

Sol,  Gen.  Before  this  man  goes,  we  have 
more  questions  to  ask  him :  When  did  yon  see 
him  agaiiS,  afler  yon  left  him  in  Chester,  yoa 
say? 

Harrison,  I  saw  him  several  thnes  at  Tiz* 
hall ;  I  saw  him  at  the  Bowling-green  upci 
Thursday ;  and  I  saw  him  when  the  bone- 
race  was  between  Mr.  Chetwind  and  sir  Henn^ 
Gough :  1  cannot  tell  what  day  it  was ;  ftr  1 
had  no  reason  to  keep  an  account  of  the  psr« 
tioular  days  at  that  time.  • 

Ati,  Gen,  Did  you  come  op  with  yow 
master  again  the  9th  of  September? 

Harrison.  My  lord,  I  did  so;  I  haveaioto 
wherein  I  set  down  the  charges  at  that  tisie. 
It  is  in  this  bit  of  paper,  which  I  have  kspt  n 
my  almanack  ever  since.  My  lord  Aston  sest 
his  coach  with  us  to  Banbury,  where  my  owf* 
ter's  coach  was  to  meet  him;  bat  came ooly 
to  Coventry  the  first  night  The  next  night* 
which  was  Tuesday,  we  came  to  the  AUsr- 
stone  at  Banbnry,  and  llMie  we  hyi  FM 
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tfa«^Ge;  on  Wedneiday,  we  came  to  AsnioiMle- 
sham,  where  we  wei-e  ill  lodged.  Tbenex^ 
day  we  baited  at  Uxbridse,  and  came  to  Kinf^- 
fltoo,'and  so  to  jnr  John  Bonthcoafs  house 
VDon  theThnrada]^  night.  Upon  the  Friday 
Mr.  Ireland  sold  bis  horse  to  Mr.  John  South- 
coat,  my  master's  son.  Upon  the  Saturday 
morning,  I  came  with  him  from  my  master's 
house  towards  London ;  he  did  ride  upon  the 
borse  he  had  sold  to  Mr.  Southcoat,  and  so  we 
came  up  to  town,  and  took  water;  and  I  took 
a  little  bag  that  belonged  lo  Mr.  Ireland  upon 
my  arm,  and  we  landed  at  Somerset-house, 
and  I  came  with  him  to  his  lodginop  in  RusseU 
•treet ;  and  when  he  came  there,  be  went  up 
stairs,  where  two  women  met  him,  and  wel- 
comed him  home:  Said  they,  We  are  glad  you 
are  eome,  we  thought  we  had  lost  vou,  because 
we  had  never  heard  from  you  all  this  while. 
There  I  took  my  leave  of  him,  and  did  not  see 
him  again  till  his  trial  at  the  Old- Bailey ;  and 
this  was  Saturday  the  14th  of  September. 
'  L,  C  J.  Pt^y  let  me  see  your  pa{»er  you 
apeak  of.  [Which  was  delivered  in,  and  the 
Court  k>oked  upon  it.] 
X.  C.  J.  Did  you  write  this  in  your  journey  ? 

•  U^rriton,  Yes,  my  lord,  I  'did  it  at  that 
time. 

Att.  Gen.  Are  the  particular  days  inserted 
there,  my  lord  ? 
L.  C,  Jr.  No,  they  are  not,  Mr.  Attorney. 

•  HarrUon.  I  could  not  write  wdl;  it  was 
only  but  memorandums  for  myself. 

«  jL.  C^J.  What  day  of  the  month  was  the 
Saturday  he  came  to  town  ? 

Hamton,  It  was  the  I4th  of  September, 
my  lord. 

L.  C,  J,  That  agrees  with  all  that  the  women 
said,  that  he  came  on  Saturday,  a  fortnight 
before  Michaelmas,  being  the  same  day  of  the 
week  as  Michaelmas-day  was :  Thus  far  it  is 
as  clear  as  the  sun  at  noon-day. 

•  Oatei.  My  lord,  there  was  a  time  when  this 
was  not  believed. 

•  L.  C.J.  Ay,  Mr.  Oates,  we  know  there  was 
a  time,  when  there  were  Ignoramus  juries,  and 
things  were  believed,  and  not  believed,  as  the 
linroour  went.  What  can  you,  Mr.  Oates,  say 
to  it  ?  I  must  needs  tell  you,  prima  faciei  it  is 
so  strong  an  evidence,  that  if  you  have  any 
feensc  in  the  world  you  must  be  concerned 
at  it. 

Oates.  Not  at  all,  my  lord;  I  know  who 
they  are,  and  what  is  the  end  of  it  all. 

X.  C,  J.  Upon  my  faith,  I  have  so  much 
charity  for  you,  aa.  my  fellow-creature,  as  to 
be  concerned  for  you. 

Oaies.  It  is  not  two  straws  matter  whether 
you  be  or  no ;  I  know  my  own  innocency. 

X.  C  J.  Thou  ait  the  most  obstinately  har- 
dened wretch  that  ever  I  saw. 

Oate$,  Pray,  my  lord,  ask  him,  Whether  he 
did  not  appear  at  Mr.  Ireland's  trial  ?  And  let 
it  be  remembered  what  credit  he  had  then  for 
all  this  story  hS  telb  now.  These  people  come 
here  to  ser^e  a  turn  only,  and  care  not  what 
Ihey  swear  against  mc    • 


L,C.J.  Youmust  hold  year  foDfueb 

Oaiet.  My  lord,  I  muft  speak  the  truth,  anA 
I  .will  speak  the  truth. 

X.  C.  J.  I  think  there  is  scarce  a  wor^  of 
truth  comes  out  of  thy  mouth. 

Oates.  You  may  tlunk  what  yon  will,  my 
lord :  but  these  Popish  Traitors,  I  am  sure,  will 
swear  any  thing,  and  suborn  witoemes  upon 
witnesses  against  me  to  overthrow  the  plot. 

Just.  Withins.  If  yon  cannot  behave  yoar« 
self  better  than  you  do^  we  must  send  you  eke- 
where  ;  we  must  not  suffer  this  behaviour :  and 
therefore  either  be  quiet,  or  get  vou  gone. 

X.  C.  J.  Let  him  keep  himseU*  in  order,  and 
we'll  hear  him.  If  he  thinks  by  bobteroos  im«« 
pudency  ioout^usejuslice,  we  will  not  suffer  itr 
Go  on,  Mr.  Attorney. 

Att.  Gen.  Swear  Mr.  George  Hobson. 

[Which  was  done.} 

Sol,  Gen.  Were  yon  in  the  journey  to.Tix- 
hall  with  Mr.  Ireland,  and  my  lord  Aston-  m 
1678? 

Hohsm.  Yes,  I  was  so,  my  lord. 

Sol.  Gen.  Pray  tell  all  your  knowledge  of 
the  matter. 

Hobson.  From  the  Sd  of  August  till  the  16tb 
at  night,  I  was  present  with  him  every  day. 

X.  C.  J.  How  do  you  know  you  were  P 

Hobson.  That  is  to  say,  the  3d  of  August  ha 
came  to  my  lord's  house  at  Standen,  in  Hert- 
fordsbire,  in  the  evening,  and  there  he  remain- 
ed  till  Monday  the  5th  of  August ;  and  that 
day  in  the  morning  he  went,  together  with 
other  oompany,  to  St.  Albans,  where  we  met  sit 
John  Soutncoat  and  his  lady  towards  the  even- 
ing; and  we  all  lodged  there,  because  that  was 
the  appointed  place  to  meet  at :  we  lodged  the 
6th  of  August  at  night  at  Northampton ;  upon 
the  nh  at  Coventry  ;  upon  the  8th  at  Tixhally 
my  lord's  house,  where  Mr.  Ireland  remained 
till  Tuesday  the  13th  in  the  morning.  And 
upon  the  Idth  in  the  morning  we  set  forth  with 
my  lady  Aston,  my  lord's  mother,  sir  John 
Southcoat,  and  Mr.  Ireland,  and  tlie  other 
company,  towards  a  place  called  Holy- Well  in 
Flintshire.  That  night,  beingTuesday  the  13th 
of  August,  we  lodged  at  Nantwicb  in  Cheshire; 
the  Wednesday  night  we  lodged  at  Holy  Well, 
where  Mr.  Ireland  was  with  the  Bsst  of  the 
company ;  |pd  on  Thursday  night  we  return* 
ed  back  agam  to  Chester,  and  lay  there.  Upon 
Friday  we  came  back  again  to  my  kml's  bcAise 
at  Tixhall.  After  that  I  did  not  see  Mr.  Ire- 
land till  Monday  the  26th  of  August,  when  he 
came  back  again  to  our  house:  where  he  went 
in  the  mean  time  I  cannot  tell. 

X.  C.  J.  Whose  house  is  it  that  this  man 
means  by  our  house? 

Hobson,  I  mean  my  lord  Aston's  house,  at 
Tixhall. 

X.  C.  /.  You  know  him  yery  welK  did  not 
you? 

Hobwn.  Yes,  my  lord,  I  knew  him  rery 
well. 

X.  C.  J,  You  say,  he  came  back  the  26th  of 
AiuFust  to  Tixhall  f 

nobson*  Yesy  as  I  remember,  be  did  so» 
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'  Att.<hm  How  long  afler  the  fi6lh  of  Ao- 
glut  wan  it»  Uiat  you  taw  bim  at  Tixhall  ? 

Hobton,  fV  hen  be  went  away  from  LondoD. 

AiU  Gen.  -Wben  was  that  P 

H^bson.  The  9th  of  September. 

JL  C.  J.  Did  you  come  along  with  him  to 
Ixmdon  ? 

Hobttm^  No,  my  lord ;  I  saw  bim  go :  he 
was  not  in  the  coach,  but  he  was  in  the  oom- 
paoy. 

Oatei,  My  lord,  I  would  fain  ask  him  a 

Sestion,  wben  be  was  first  acquainted  with 
r.  Ireland,  that  bespeaks  off 

Hobtoa.  I  never  saw  him  till  he  came  to  my 
lord  Astott's,  atSunden. 

Oatei,  Were  you  at  the  trial  of  Mr.  Ireland, 
Sir? 

Hobton.  No,  my  lord,  I  was  not ;  I  was  then 
in  Staffordshire. 

Oates.  Then  it  is  material,  my  lord,  for  me 
to  ask  iiim  this  question,  it  relating  to  a  parti* 
cular  person ;  whether  Ireland  that  was  exe- 
cuted, was  the  Ireland  he  says  he  was  with  ? 

L.C.J,  I  will  ask  him,  if  you  will.  Was 
that  the  same  man  that  was  afterwards  tried 
and  executed? 

Hobum.  I  believe  it  was,  my  lord. 
.  Oata.  1  insist  not  so  much  upon  the  ques- 
tion, but  only  in  reference  to  the  witness,  bis 
acquaintance  being  so  short  with  him. 

L*  C.  J.  Truly,  1  think  it  is  not  so  ?ery 
short,  for  he  swears  he  was  with  him  from  the 
9d  of  August  till  the  16th  every  day. 

Just.  Withins.  I  have  no  great  acquaintance 
with  you;  but  I  know  you,  Mr.  OatM,  because 
I  have  seen  you  so  often.' 

L*  C.  /.  Is  it  the  same  Ireland  that  was  at 
the  trial?  You,  Harrison,  you  saw  him  then ? 

Harriaon,  The  very  same  and  no  other. 

Just.  WUAins.  Certainly  nobody  doubts  that 

X>  C  X  It  is  fit  he  should  have  this  qnes* 
lion  answered,  iftbe  witness  can.  Pray,  go  on, 
Mr.  Attorney. 

AU.  6 en.  Swear  George  North.  [Which 
was  done.]  Pray,  will  you  give  an  account 
where  you  met  Mr.  Iieumd,  and  whether  yon 
was  with  bim  in  his  journey  ? 

North.  My  lord,  I  saw  him  the  4th  of  An- 
guft,  which  was  Sunday,  at  SUnd^,  my  lord 
Aston's  boose,  in  Hertibrdsbire :  upon  the  5tb 
he  want  with  my  lord  to  St  Albans ;  where  my 
Wrd  met  with  sir  John  Southcoat  and  his  lady ; 
and  I  was  with  tbem.  And  from  thence  we 
went  on  Tuesday  lo  the  George  at  Northamp- 
ton :  and  from  tnence,  on  Wednesday  the  7tn, 
to  the  Bull  at  Coventry ;  and  upon  the  8th,  we 
caine  toTixhall,  which  was  Tnnrsday.  And 
from  Thursday-  the  8tb,  to  Tuesday  tbe  ISth, 
I  did  see  himev^ry  day  at  my  load's  house  at 
Tixhall. 

X«  C.  X  Whither  w^nt  be  then? 

North.  He  went  with  my  old  lady,  and  soflM 
ether  company,  to  go  to  Holy- WsU. 

L.  C.  J.  When  did  you  see  him  again  ? 

North,  I  did  sea  him  several  times  after  that 
at  Tixhall,  but  I  took  no  particular  netiise^pf 
him  i^gaia  till  ha  went  ftway  Hh  London. 


to 
llook 


I     X.C./.  Whan  was  Aatf 
'      AbrM.  I  did  see  him  the  gth  of  I 
He  came  to  go  with  sir  John 
JUttdon:  Mr.John$oothcoat,andhe. 
my  leave  of  him. 

(hies.  What  religion  are  you  of,  GBrF 

North.  I  am  a  Catholic,  my  lord. 

Oaies.  Idesiretoknowyhowheoomestoie. 
member  this  so  well  ? 

North.  I  waited  at  tbe  t^e;  and  hems 
every  day  at  dinner  with  my  lord. 
.    Oatft.  Were  you  at  the  trial  ofvIrebnd,a 
witness? 

North.  No,  indeed,  my  kird,  I  was  not 

il^^  Gen.  Swear  Richard  Ingletrap.  [Wbi^ 
was  done.] 

Sol.  Gen.  Pray,  will  you  give  an  aoooan^ 
whether  vou  knew  Mr.  Ireland,  and  whersysa 
saw  him  r 

Ingletrap,  The  first  of  August,  my  ksd,  I 
was  ordered  to  be  at  Standen  m  Hefilordsbuib 
to  wait  upon  my  lord  Aston,  to  gp  with  hioi  la 
TixbalU  And  the  3d  ofAugustl  saw  Mr.  Ire- 
land there  at  Standen  Lodge  at  my  lord's  bome^ 
The  4th  day  he  rested  there,  being  SalMi* 
day. 

Att.Gen,  Whatareyou,anhaekney-coaGh- 


Inghtrap.  Yes,  my  lord,  I  am  ao.  And 
u^n  the  5tb,  which  was  Monday,  he  went 
with  my  lotd  Aston  to  St  Albans ;  upon  tbe 
6th,  to  Northampton ;  on  the  7th  to  Coventiy ; 
and  the  8th  day  to  Tixhall  lodge.  He  was  ia 
tho  company,  and  went  all  the  way  with  bim; 
and  I  was  there  too. 

L.  C.  J.  How  long  did  he  stay  there  f 

Ingletrap,  Till  Tuesday  the  13th. 

L.C.J.  Did  you  see  him  there  till  Toeadt^f 

Ingletrap.  1  do  not  say,  that  I  did  set  boa 
every  day. 

X.  C.  /.  Pid  you  go  with  them  on  Toesdi^ 
to  Holy.  Well  ^-^IngUtrap.  No,  I  did  net.     . 

Att.  Gen.  But,myk>rd,yottobserve,.tfaBtii 
past  one  of  the  times  that  be  swore  Ireland  m 
neieintowns  that  is  between  the  8th  and  ISth 
of  August. 

L.C.J.  Itisao. 

Au.  Gen.  Pray,  what  religion  are  yon  t( 
Mr.  Ingletiap? 

Ingietrap.  I  am  a  Protestant,  my  kwd. 

Outei.  Were  you  at  the  IVial  of  the  fivt 
Jesuits,  or  that  of  Ireland  ? 

Ingietrop,  No,  I  was  not 

Gates.  My  lord,  I  deaire  yoa  would  ask  Uai» 
he  being  a  Protestant,  how  ho  came  to  be  ac- 
quainted with  Ireland,  that  was  a  priest  ? 

JL.C.J.  Wby,Mr.Oales,istherenocopv«r 
sation  to  be  between  Papuls  and  Protestsatt  ? 

Oatei.  Truly,  very  hitle,  my  k>rd :  but  tbit 
is  not  tbe  point  now.  I  dcsiie  to  have  so  an- 
swer to  my  question.  ^ 

Ingktrop.  There  was  no  great  aequaiatsses 
between  aa*  my  lord  \  for  I  never  saw  bka  be» 
fqra  that  time. 

Ait.  Gen.  Swear  Andrew  Wetlo«.  [Wbicb 
was  done.}  Did  you  go  that  jouiaey  inab  mn 
lord  Aston  to Tlxhallf  . 
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Wettm^  No ;  I  went  firom  Tixhali  to  Holy- 
well. ' 


fTfS9 


What  day  did  you  aet  out  firom 


the 


AU.Gen, 
TudiallP 

WeUon,  Upon  Tuesday  the  l^th  of  Augoat. 

5t>/.  Gen.  Where  did  you  lie  that  night  ? 

WeUon.  At  Nantwich  at  the  Holy-Lamb. 
And  next  day  we  baited  at  Chester ;  and  from 
thence  we  came  the  next  night  to  Holy-Well. 
There  we  staid  all  niffht,  and  till  next  day  at 
Doon,  We  dined  at  Holy -well,  and  came  that 
night  hack  to  Chester :  and  from  thence,  the 
next  day,  we  came  home  to  Tixhall. 

L.  C,  J.   Was  Mr.  Ireland  there  aU 
while? 

WeUon.  Mr.  Ireland  was  there;  I  looked 
■fter  his  horse. 
.  X.  C.  /.  When  did  he  come  first  to  Tixhall  ? 

Wetton.  He  came  upon  the  8th,  and  staid 
uU  Uie  ISth  I  and  then  went  to  Holy- Well. 

SoL  Gen.  Pray,  what  religion  are  you  of? 

WeUon.  I  am  a  Protestant,  Sir. 

AU.  Gen.  And  the  9th  of  September  he 
eame  away  from  Tixhall  to  London,  you  say. 

WeUon.  Yes ;  I  saw  them  take  coach ;  and 
he  did  ride  on  horseback. 

L.  C.  J.  Did  you  see  him  often  at  Tixhall, 
between  the  time  he  came  from  Holy-Weil 
imd  the  time  he  went  to  London? 

WeUon.  Yes,  he  was  there  soTeral  times  • 
but  I  cannot  tell  the  particular  days:  bat,  my 
lord,  if  you  please,  I  can  tell  you  the  very 
money  he  gave  me,  which  was  a  shilling  and 
two  sixpences,  when  he  came  back  from 
Holy-WelL 

•  X.  C.  /.  And  the  16tb,  yon  say,  be  came 
back  from  Holy- Well? 

Wetton.  Yes,  it  was  the  lath,  upon  Friday, 
that  he  came  irom  Holy- Well. 

L.  C.  J.  And  he  says,  the  9th  of  September 
he  came  back  affain  from  Tixhall  to  London; 
and  that  he  saw  him  several  times,  in  the  mean 
lime,  at  my  lord  Aston's  bouse. 

Sol.  Geik  So,  my  lord,  we  are  past  one  of 
Ifae  times ;  and  have  fixed  him  at  Tixhall 
upon  the  l(Hb. 

AU.  Gen.  We  hare  a  couple  of  wltaesses 
wore  upon  this  point,  and  then  we  shall  go  on 
40  the  17th ;  and  so  all  along  to  the  9th  of 
September. 

iUl.  Gen.  Swear  Thomas  Sawyer.  [Which 
was  done.}  When  came  Mr.  Ireland  to  Tix- 
hall? can  you  tell? 

Sawyer.  He  came  the  8th  of  Augnst  to  Tix- 
hall, and  continued  there  till  the  13tb:  and 
Chen  he  went  away;  but  whither  he  went  1 
•annot  tell:  but,  as  IVas  told,  it  was  to  Holy- 
wey« 

Att.  Gem.  When  did  he  come  to  Tixhall 
mmf  I 

S^myer.   When  mv  old  lady 
beme,  which  was  Frkiay  the  16th. 

SaL  G«««  Do  yon  know  when  he  left  Tix* 
batttegDwlaBdaU? 

Smyer.  The  9th  of  Sentamher,  my  lord,  he 
WitlmA  m  John  Soutbooai  to  go  toLen- 
^n.  ... 


.  L.C.J.  Canyoo  remember  he  ma.there  a& 
any  time  lietween  the  16ftfa  of  August,  and  thn 
9th  of  September? 

Sawyer.  He  was  once  or  twice  there;  but  1 
cannot  tell  the  particular  days. 

Sol.  Gen.  What  persuasion  are  you  of,  as  to 
relLrion,  Sir? 

Sawyer.  1  am  one  of  the  church  of  England, 
my  lord. 

X.  C.  /.  Troth  is  the  same  in  all  persuasions. 

Sol.  Gen.  But  we  would  obviate  Mr.  Gates's 
objection,  that  they  are  all  Papists. 

AU.  Gen.  Swear  Frances  Allen.  [Which 
was  done.]  Pray,  will  you  give  an  accoont 
when  you  saw  Mr.  Ireland  in  a^uffordshire? 

Mrs.  Allen.  He  came  the  8th  day  of  August 
to  Tixhall,  and  continued  there  the  9th,  lOthg 
1 1th,  12th,  and  to  the  13th  in  the  morning,  and 
then  he  did  go  to  Hoi v  •well. 

AU.  Gen.  She  will  tell  you  one  particular 
circumstance,  how  she  remembers  him  i^iout 
that  time. 

Mrs.  Allen.  The  10th  of  August  was  Salur* 
da^y  and  that  which  causeth  me  to  remember 
it,  is  this :  There  was  a  woman,  one  Sarah 
Paine,  1  think  her  name  was,  which  testified  at 
the  Trial,  that  he  was  in  town  at  that  time  ; 
but  he  was  not :  For  he  was  at  TixbaQ  upon 
the  10th,  which  was  Saturday ;  and  the  lltb, 
which  was  Sabbath<^y :  and  I  saw  him  in  tha 
chamber  those  days. 

Au.  Gen.  How  came  you  to  know  him  an 
weU  ?  ^ 

Mrs.  Allen.  I  was  a  servant  to  my  lord  Aa- 
ton,  and  looked  to  Mr.  Ireland's  chamber,  and 
washed  his  linnen :  and  those  dayslaawhisa 
in  his  chamber* 

Att.  Gen.  When  he  went  from  Tixhall  to 
Holy- Well  the  13th,  when  did  he  eome  back 
again? 

Mrs.  Alkn.  The  16th  day,  which  WM 
Friday. 

Au.  Gen.  Did. he  come  afterwaids  toTi«« 
hall  at  any  time  ? 

Mrs.  Allen.  He  went  away  the  17th,  and  I 
can  tell  you  by  a  good  token,  that  he  dkl  ao : 
For  the  17th  I  carried  his  ctothea  into  bia 
chamber,  that  he  was  to  take  with  him. 

Au.  Gen.  When  did  be  eooM  again  to 
Tixhall? 

Mn.  Allen.   He  came  ieveral  tines,  but 
truly  I  cannot  tell  what  days  pattioahudy. 
^  iS^.  Gen.  Fny  when  did  he  go  away  for 
goodaodall? 

Mrs.  Allen.  I  remember  his  g<Qing  away 
with  sir  John  Southcoat,  but  I  cannot  tell  the 
time. 

Au.  Gen.  Pray  what  religion  are  you  of? 

Mn.Alkn.  I  am  a  ProlHttant  of  the  church 
of  England;  so  I  was  christened,  so  I  have  ' 
lived,  and  so  I  hope  to  die  before  yon  all. 

L.  C..J.  Upon  my  word,  she  is  very  kitld, 
she  has  a  mind  to  die  before  us :  It  is  a  sign 
she  lives  a  good  life,  ^e's  so  ready  to  die. 

Au.  Gen.  So,  my  lord,  you  see,  that  the 
17ftb  of  Angost  bedepafted  from  my  I«d  Aa* 
ten's.    Noir  ire  abidl  c4U  Mrs.  JOarw^  to 
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^ve  yoa  an  aocoant  wbitbtr  faft  went  od  the 
irth.  Swear  Mrs.  Jane  Harwell.  [Which 
was  done.] 

Sol  Qen.  Where  do  you  lire,  Mrs.  Harwell  ? 

Mrs.  Harwell.  I  live  now  in  town,  my  lord. 

SoL  Gen.  Where  did  you  lire  in  the  year 
167tt  ?— Mrs.  Harwell.  At  Wolverhampton. 

Sol.  Gen.  Did  you  know  Mr.  Ireland,  he 
that  was  executed  P 

Mrs.  Harwell,  Very  well,  my  lord. 

SoL  Gen. .  What  time  did  he  ceme  to  your 
house  at  Wolverhampton  ? 

Mrs.  Harwell.  The  17th  of  Ancfust,  1678. 

Sol.  Gen.  What  day  of  the  week  was  it  P 

Mrs.  Harwell.  Upon  Saturday. 

Sol.  Gen.  From  whence  did  he  say  he  came 
at  that  time? 

Mrs.  Harwell.  I  do  yerily  believe  it  was  from 
Tijdiall  that  he  came ;  I  cnnnot  positively  say. 

Sol.  Gen.  How  longf  staid  he  there  ? 

Mrs.  Harwell.  He  came  to  my  house  the 
17th  of  Auffust  1678.  He  supped  there  that 
night,  and  I  think  hie  lay  in  my  house  every 
ttigfat  till  the  26th  of  the  same  month.  Upon 
the  19th  day,  after  dinner,  I  went  with  him  a 
gOQifd  part '  of  the  town  of  Wolverhampton  ; 
and  upon  Friday  following,  which  was  the 
99d,  he  went  a  httle  way  out  of  town,  to  a  fair 
hard  by,  and  returned  the  same  day,  ami  staid 
■t  my  noose  the  next  day,  being  Bartholomew 
day.  The  next  day  being  the  S5th,  being 
Stttttoy,  he  was  at  my  house,  and  he  staid,  as 
I  sliid,  every  night,  and  lay  at  my  house  ;  and 
y/tmoX  away  on  Monday  the  26th  of  August.  It 
was,  to  the  best  of  my  remembrance,  in  the 
laoming. 

Sol.  Uen.  Whither  he  did  say  he  was  going, 
when  he  went  from  your  house  on  the  26th  ? 

Mrs.  Harwell.  I  think  to  Tixhall,  he  said. 

1S0/.  Gen.  When  did  you  see  him  again 
aft«rthatf 

Mrs.  Harwell.  He  returned  to  me  again  the 
4th  of  September  following.  That  night  he 
supped  at  my  house,  and  lay  there :  and  he 
itaid  at  my  house  Thursday  the  5th  of  Sep- 
tember, Friday  the  6th,  and  lie  went  away  on 
the  7th'from  me  for  good  and  all. 

Att.  Gen.  Whither  did  he  go  then  ? 

Mn^.  Harwell.  ToTixball.I  think,  I  cannot 
tell. 

Att.  Gen.  Whence  did  he  say  he  came, 
when  he  eame  last  to  your  house ;  which  was 
Wednesday  the  4th  of  September  ? 

Mrs.  Harwell.  Then  he  said  he  came  from 
Botoobel  and  Black-Ladies  and  that  way. 

SoL  Gen.  Can  you  tell  any  thing  that  makes 
yon  remember  lie  was  at  Boscobel  P 

Mrs.  Harwell.  I  hare  some  circumstanoes 
that  make  me  behere  and  remember  it. 

X.  C.  J.  Ay,  tell  us  what  they  are. 

Mrs.  Harwell.  My  lord,  upon  Monday  the 
ftd  of  September,.!  heard  Mr.  Ireland  would 
be  at  Boscobel,  and  I  said  to  my  friend  that 
told  me  80,  sure  Mr.  Ifriandwilfnot  be  ther« 
that  night,  and  I  so  near  him.  Yea,  said  she, 
hewiU.  Then,  said  I,  I  will  write  to  him; 
aadaoldid.    And  I  tell  you,  th«  4ili  of  8^ 


tember,  which  waa'Wednesday ,  he  came  to  mj 
house,  and  staid  that  night,  and  the  two  acxt 
days  with  me,*  and  went  away  upon  the  Satnr- 
day  after. 

L.  C.  J.  You  say  yon  did  write  to  hun  up«a 
the  'Zd  of  September  r 

Mrs.  HarwelL  Yes,  I  did  so. 

L.  C,  J.  What  was  the  occasion  of  yosr 
writing  to  him  at  that  time  P 

Mrs.  HarwelL  One  madam  Dormer  wal 
then  in  those  parts,  and  be  being  gone  a  visit- 
ing  his  friends  at  Black -Liadies,  I  writ  to  htm, 
aud  desired  him  to  give  her  a  visit,  fori  koew 
she  would  be  glad  to  see  him. 

L.  C.  J.  He  came  back  to  you  the  4di  q( 
Seotember,  you  say  P 

Mrs.  HarwelL  Yes,  he  did  so,  my  lord. 

L.  C.  J.  Bid  he  own  upon  the  4th  of  Sep- 
tember that  he  had  received  your  letter? 

Mrs.  Harwell.  He  said  he  'had  been  at  tfae 
place,  my  lord,  but  I  know  not  whether  be 
had  received  my  letter  or  no ;  but  I  am  sore  be 
waited  upon  my  lady,  for  she  told  me  so  aAer- 
wards. 

Gates.  I  desire  to  know,  whether  this  geO' 
tlewoman  was  at  Ireland's  trial  P 

Mrs.  HarwelL  No,  my  lord  ;  but  I  heard 
that  upon  the  17th  of  'December  Ibllawingf, 
Mr.  Ireland  was  tried  at  the  Old- Bailey  for 
High  Treason .  Upon  the  1 9tb,  I  was  infona€d 
by  the  post  what  was  s^vom  against  him ;  ni 
particular]  V  as  to  this  time,  which  I  knew  to  be 
false :  And  upon  my  own  costs  and  charovs  f 
sent  an  expre»  away  to  town  here  to  a  trind 
that  I  knew,  upon  reading  the  letter  that  was 
written  to  m^,  tnat  Mr.  Ireland  was  lalsdy  ac- 
cused ;  and  by  that  express  also  1  sent  a  peti- 
tion, humbly  beseeching  his  late  majesty,  that 
we  might  bring  in  witnesses  to  prove,  that  Mr. 
Ireland  was  in  Staffordshire,  when  Mr.  Ostes 
swore  he  was  in  town  ;  and  iipan  that  the  kiae 
staid  the  execution  about  five  weeks.  We  did 
hope  ibr  a  second  trial,  but  we  could  not  okaia 
it ;  and  be  was  executed.  I  did  it  at  my  own 
cost  and  charges :  for  I  thought  it  my  dnty.if 
I  could,  to  save  his  life,  knowing  that  to  be 
false  which  was  sworn  against  him. 

L.  C.  J.  She  speaks  gravely  and  sobeilj 
upon  my  word. 

Just.  Withins.  So  she  does  indeed. 

Alt.  Gen.  We  have  abundance  of  tliem,  nr 
lord.  Swear  Mr.  William  Rushton.  [Wbitf 
was  done.] 

Sol.  Gen.  Tell  iaj  lord  what  you  know  of 
Mr.  Ireland's  being  at  Mrs.  Harwell's  in  ii- 
gust  1678,  at  Wohrerhampton. 

Rushton.  My  lord,  in  the  month  of  Aoginl 
1678, 1  did  see  Mr.  WilUam  Ireland,  at  Wol- 
verhampton, in  the  county  of  Stafford  ;  andH 
was  upon  the  I8th  of  August,  and  I  saw  \am 
there,  from  the  18th  to  the  95th,  every  oaeef 
the  days  but  one,  and  that  I  cannot  be  poaitive 
in.  He  went  that  day  to  LitcfafieM,  whA 
was  upon  the  SSd,  as  I  take  it,  but  I  cannot  be 
pbaitive;  hnt  all  the  rest  of  the  da^  I  did 
see  him  there  once,  if  not  twioenrthnoeadtf* 

4tU  Gen.  Wb€re  did  he  lodge  tbenP 
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Buih^aiu   At  lIlV.  JyffonTs  <Jr  Mrs.  Har- 

..  Oiires.  Were  yon  at  any  of  the  Trials  of  Ire- 
land; or  tire  ^ve  Jesuita,  Sir  ? 

l^shton.  No,  1  Tvas  never  at  one  till  no^v. 

Ofifef.  Pray,  mjr  tord,  what  religion  Is  this 
gentleman  of,  I  desire  to  know. 
*    'Ruihton,    Not  of  your  worship's  religion, 

X.  C.  J.  But  answer  his  question; 

BMshion,  I  am  a  Catholic. 

OtUet.  A  Roman  Catholic  he  means,  I  sap- 
pose. 

BMshton.  Yes ;  I  am  a  Roman  Cadiolic, 
and  a  lor^l  subject. 

■Sd.  Gen,  Swear  Mrs.  Katherine  Winford. 
[Which  was  done.] 

Atu  Gtn,  Mrs.  Winford,  pray  did  you  see 
Mr.  Irehnd  at  Mrs.  Harwell's  in  the  year 
1678  ?— Mrs.  Winford,  Yes,  I  did,  Sir. 

Att,  Gen,  Pray  tell  the  court  what  you  do 
kbow  of  that  matter. 

Mrs.  Winford'.  I  did  hear  at  Wolverhampton, 
that  Mr.  Ireland  came  to  town  the  I7th  of 
August,  and  I  did^seehim  there  the  18th,  and 
I* did  see  him  there  the  19th,  and  I  did  see  him 
there  the  20Ch  ;  and  I  saw  him  there  upon  the 
S2d,  23d,  24th,  and  25th,  and  that  was  the  last 
time  I  saw  him  there. 

L.  C,  J,  At  Mrs.  ITarwell'b  was  it  that  you 
Bttwiiim? 

Mrs.  Winford,  Sometimes  at  Mrs.  Harwell's, 
and.  sometimes  at  my  father's  house,  who  lived 
in  that  town. 

Gates,  IMhr  lord,  I  desire  to  know  how  she 
•  comes  to  remember  those  days  so  particularly  f 

MxB.' Winford.  I  remember  them,  because 
St.  Bartholomew's  day  wiis  tlie  24th  of  Au- 
gust, and  that  was  the  Samrday  afler  he  came 
R>  town  ;  and  the  first  day  I  saw  him  was  the 
l^nnday  before,  and  so  I  reckon  it  to  be  on  those 
days  1  saw  him. 

X.  C.  J.  Have  you  any  other  questions  to 
ask  her,  Mr.  Gates  ? 

Gates.  No,  my  lord,  I  have  not :  Sh^  was 
a  witness  before  at  Whitebi-ead's  trial,  and  was 
not  believed  there. 

L,  C  J.  Welt,  make  your  remarks  by  and 
by,  and  let  them  now  go  on  with  their  evidence. 

Sol.  Gen.  Then  swear  Mr.  WiUiam  Stanley. 
fWhi<?h  was  done.]  ^ 

An.  Gen,  Pray,  did  you  see  Mr.  Ireland  at 
Wolverhampton,  and  when  ? 

Stanley,  Upon  the  IBtb  of  August  1678. 
It  was  Sunday,  I  saw  ]\f  r.  Ireland  in  Wolver- 
hampton in  the  moralog,  and  in  the  afternoon 
he  was  in  mv  own  house.  Upon  Monday  the 
19th  I  saw  nim  twice  that  day  at  my  own 
bouse  ;  1  positively  speak  tl^at,  and  1  verily 
believe  I  did  see  him  on  Tuesday  the  20th,  and 
Wednesday  the  21st ;  but  Thursday  and  Friday 
I  cannot  say  I  did  see  him  those  two  days  : 
For  he  went  upon  one  of  them  to  Litchfield. 
But  upon  Satujnday  and  Sunday  I  am  sure  I 
iaw  him,  and  two  or  three  times  some  days. 

Oates^  l^t2Lyy  Mr.  Stanley,  did  you  know  him 
iitfore?— Stan/ey.  Nk),  I  did  not,  S^. 


Gates.  Was  you  at  his  triaf  f 

Stanley.  No,  I  was  pot. 

Gates.  Were  you  at  the  Bre  Jesuits  trial  f 

Stanley,  No,  I  was  not  in  London  since,  til| 
the  last  term. 

Gates,  What  reUgion  are  you  of,  ®r  ? 

Stanley.  What  religion  are  you  of,  Mr.Oates  t 

L.  C.  J.  Nay,  do  not  ask  questions,  but  an- 
swer the  questions  he  asks. 

Stanley.  I  am  a  Roman  Catholic' 

Jtt,  Gen,  Mr.  I^antey^  pray  cab  ydu  re 
collect  any  circumitance*bow  you  came  ta  re- 
member tnat  it  was  such  and  such  days  thai 
you  saw  him  ? — Stanley.  Yes,  my  l6rd,'  I  can: 

X.  C.  J.  What  are  they,  tell  them  us  ? 

Stanley.  I  buried  a  child  thatmorhing,  be- 
ing Sundfay  the  13th  of  August,  and  he  came 
to  my  house  in  the  afiernoon,  anid  I  entertain- 
ed him  with  those  things  that  I  had  provided 
for  to  entertain  my  friends  at  the  funeral.  Ot( 
Monday  was  a  wake,  and  the  young  people 
went  all  to  the  wake,  and  lef^  madam  Harwell 
alone  ;  and  so  she  came  with  him  to  my  hoiise^ 
and  I  enteitained  him  with  the  same  kind  or 
entertainment  that  I  did  the  day  before. 
.  L.C.J,  That  is  a  ren^arkable  drcumstanca 
indeed. 

Att.  Gen,  Swear  Mrs.  Dorothy  Purely, 
[Which  was  done.]  What  say  you,  Mrs.  Pgr- 
cell  ?  When  did  you  see  Mr.  Ireland  at  WoJ* 
verhampton  ? 

Mrs.  Pnrcell,  I  saw  him  the  18th,  IPtb, 
20th,  21st,  22d,  and  2dd  days  of  August,  1678^ 

Att.  Gen,  Where  did  you  see  him  ?      • .     ' 

Mrs.  Pur  cell.  At  a  friend's  house  in  WoK 
verhampton. 

L.  C.  J.  Bow  come  you  to  remember  ilidM 
days  of  the  month  ? 

Mrs.  Pur  eel  I.  I  remember  them  by  pai[-' 
ticular  circumstances.  /[ 

L.  C.  J,  What  are  those  particular  circtjm'-' 
stances  ?  Let  us  hear  them.  How  come  yoa 
to  name  those  very  days,  the  I8lb,  19tb,.  ana 
so  on  ?  • 

Mrs,  Purcell.  I  can  remember  it  aa  well  a9 
any  thing  in  the  world* 

Gates.  1  desire,  my  lord,  that  she  may  teS\ 
how  she  does  remember  it. 

Mrs.  Purcell.  That's  enonpfh,  and*  as  much 
as.neod  to  be  said,  I  remember  wry  well. 

Gates.  But  I  desire  to  know  how  you  corner 
.  to  remember  it. 

Mrs.  Purcell.  I  remember  it,  I  teJT  yaU|^ 
verv  well ;  and  I  do  affirm  T  saw  him  there^.' 

Uates,  But  you  do  not  tell  what  circuni*' 
stances  yon  remember  it  by^  , 

Mrs.  Purcell.  No,  there  is  no  need  of  it,  % 
am  sure  1  saw  him  thei*e  then.  '    , 

Att.  Gen.  Tell  him  some  circumstances. 

Mrs.  Purcell,  Those  were  the  dfjys  before 
Bartholomew  eve.  , 

Gates.  Mylord,is  this  any  thing  of  evitlen^  r 

L.  C.  J.  The  jury  beard  it,  and  they  wijl 
consider  of  it.  ^       , 

Gates.  What  religion  are  you  of,  mistress^ 

Mrs.  Furc^lL  JJIust  I  t^U  whi^  ]|eIi|ioj  1 
am  of?  ^y 
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Stamford.  I  an  &  Ronaa  Gathofie. 

Gates.  1  desire  to  know  whtX  is  fail  pa* 
fession? 

Stamford.  I  am  a  younfferbrotberofajMl 
and  loyal  ^mily  as  any  of  the  coaoty  af  8lsf- 
fnrd,  aod  that  suffered  as  much  as  any  ftr  At 
late  king. 

Oatfi.  1  believe,  if  it  were  looked  into,  ka  il 
somewhat  else  besides  a  younger  brother. 

Alt.  Gen.  Yes,  be  says  he  is  of  a  loytl 
family. 

L.C.  J.  1  am  sure  there  is  such  a  family  ia 
that  county  that  were  g^eat  sufferers  forking 
Charles  1,  and  the  late  king ;  and  were  lerj 
instrumental  in  services  for  the  late  kinz,  atbii 
Escape  iirom  Worcester :  but  whether  he  be  of 
th]|t  ramily  or  no,  1  cannot  tell. 

Stanford.  The  doctor  thinks  I  am  a  Jesuit^ 
bat  I  will  assure  him  I  have  a  wife  and  chil- 
dren. 

Att.  Gen.  Mr.  Gates  was  about  to  bare 
made  him  a  priest,  but  it  seems  he  hath  a  wi6 
and  children,  and  so  is  out  of  danger. 

Sol.  Gen.  Pray,  swear  Mrs.  Katberine Fow- 
ler.   [Which  was  done.] 

Att.  Gen.  Did  you  see  Mr.  Ire]and,Mis« 
Fowler,  at  WolverhamptoD,  in  1678  ? 

3Irs.  Foamier.  Yes,  I  did. 

Att.  Gen.  When  was  it  P 

Mrs.  Fowler.  I  did  see  him  on  Saturday  the 
17th  of  August  at  Wolverhampton  ;  he( 


X.  C.  J.  Yes,  answar  bis  question. 

Oaies.  1  dare  say  she  is  a  Papist ;  she  need 
tM)t -trouble  her  head  to  answer  it. 
,  Att.  Gen.  Sw)fear  Mr.  ScoU.  [Which  was 
flone.]  Were  you  at  WoUerhampton  when 
Mr.  Ireland  was  there  ?^^Scott.  Yes,.  I  was. 
r  Att.  Gen.  Did  you  do  any  service  for  hhn 
tiiere  ?r-Scott.  1  looked  to  his  horse. 

Ait.  Gen.  When  did  he  come  thither,  do 
youremeaber? 

Scott,  I  cannot  tell  just  the  time  that  be  came 
in. 

'   Att.  Oen.  What  day  of  the  week  was  it  that 
he  came  thither  T^-Scott.  ft  was  of  a  Saturday. 

Att.  Gen.  What  month  was  it  ? 

Scot.  I  cannot  tell  very  well  what  month  it 
^ras  ;  it  was  in  August  I  think. 

Att.  Gen.  How  long  did  he  continue  there  ? 

Scott.  The  space  of  a  fortnight  off  and  on.' 

Gates.  Is  that  evidence,  my  lord,  that  he  has 
Itelivered  ? 

L.  C.  J,  It  is  but  very  small  evidence.  It 
U  only  circumstantial  to  confirm  the  other  tes- 
limpny. 

Att.  Gen.  How  long  was  it  before  Ireland 
iras  tried  and  executed,  can  you  tell  that  f 
*  Scott.  No,  I  know  nothing  of  it. 

.Att.  Gen.  Then  swear  Mr.  John  Stamford. 
[Which  was  done.] 

^  Sol.  Gen.  Did  you  see  Mr.  Ireland  atWol- 
Ttebampton,  and  when  was  it,  I  pray  you  P 

.Slftmford,  My  lord,  in  the  year  1675, 1  was 
tent  beyond  sea,  to  St.  Omers,  to  fetch  over 
two  young  gentlemen  that  were  students  there ; 
•nd  there  I  became  acquainted  with  Mr.  Ire- 
ftfnd,'  who  was  then  procuratbr  of  tbe  Jesuits  at 

S;.  Omera.  And  in  August  1678,  1  did  see 
m  In  Wolverhampton,  upon  the  Sunday  aAer 
tfie  AsBoroption  of  our  Lady,  which  was  the  15th 
4f  August,  became  to  see  me,  and  I  saw  him 
there  that  day. 

X.  C.  J.  What  day  of  the  month  is  the  As- 
Aimpt'on  of  our  Lady  ? 

Stanford^  That  is  always  the  15th  of  Au- 
gust, my  k>rd. 

Att,  Gen.  How  often  did  you  see  him  there  f 

Stmnford,  I  saw  him  Sunday  and  Monday, 
tnd  tiuthat  day  sev^ennight ;  I  saw  him  every 
day  IB  th«l  week  but  one,  when  he  went  to 
t&hfield. 

Gates,  My  lord,  I  desire  to  know  how  he 
•ones  to  remember  that  it  was  at  that  time. 

L.  Q,  J.  He  tells  you  a  reason  for  it.  because 
'it  fell  oat  to  be  upon  tKe  Sunday  after  the  As- 
sumption of  our  Lady,  which  is  always  the  i:^tii 

4>fAugQSt. 

Gates.  My  lord,  he  savs  he  came  acquainted 
With  Mr.  Ireland  at  8t.  'Omers. 

X.  C.  J.  Yesi  he  says,  that  was  in  the  year 
1675. 

Gates.  I  desire  toknow,roylord,  what  busi- 
ness he  had  there? 

X.  C.  /.  He  tells  yoti,  he  went  to  fetch  over 
•^o  yoong  men  tiiat  were  students  there. 
,  Gates.  Pray  t  my  lord,  I  desire  to  know  what 
lieliffionheisof. 

Ud  J.  What  T^oD  arc  you  of? 
•9 


that  day  to  my  mother's  house,  where  I  was. 

Att,  Gen.  How  long  did  be  stay  there  ? 

Mrs.  Fowler.  Till  the  97th,  which  was  BTon-  • 
day  was  seven-ni^ht  after  t  I  was  in  his  oom- 
panv  every  day  m  that  time  unless  it  weia 
Friday,  which  day  they  say  he  went  to  Litch- 
field to  the  fair.' 

X.  C.  J.  Is  Mrs.  Harwell  your  mother  ? 

Mrs.  Fowler.  Yes,  my  lord,  she  Is,  and  I 
lived  at  that  time  with  my  mother. 

X.  C.J.  How  do  you  remember  this? 
Have  yon  aay  tokens  that  you  can  give  m, 
why  you  remember  it  was  then  ? 

Mrs.  Fowler.  My  lord,  I  recoDected  myidf 
after  Mr.  Ireland's  trial,  in  which  Mr.  Oatei 
swore  that  he  was  here  in  town  between  the 
8tb  and  l$th  of  Auffnst,  that  that  was  the 
very  month  that  Mr.  Ireland  waa  in  Wolver- 
hampton, and  thereupon  I  concluded  that  Mr. 
Qates  had  not  sworn  triie,  by  that  reoollectioa 
when  it  was  (i-esh  in  my  memory,  being  wiUiia 
half  il  year  after. 

Gates.  Madam,  are  you  Mrs.  Harwell's 
daughter  ? — ^Ivs.  Fowler.  Yesy  1  am  so,  Sir. 

Gates.  Did  you  not  know  one  Mr.  Jennijioo** 

Mrs.  Fowler.  Which  Jentiison  ? 

Gates.  Mr.  Robert  Jennison. 

Mrs.  FifwUr.  Yes,  I  do  know  him. 

Gates.  Are  you  not  a-kin  to  him  ? 

Mrs.  Fowler.  Yes,  but  I  am  sorry  to  own  I 
have  such  a  relation. 

Att.  Gen.  Swear  Mr.  Gifford.  [ Whicb  wtf 
done.] 

Sol.  Gen.  Did  yoo  see  Mr.  Irdand  in  Slaf* 
Ibrdshire,  and  when,  I  pray  you  ? 

O  j^ihf.  I  saw  him  theie  at  Yfulverbrnf^ 


Digitized  by 


Google 


1369] 


STATE  TRIALS,  1  Jambs  II.  l6si.-^far  Perfttrjf. 


CMTO 


the  irtb  of  iuflnist  t678«  and  be  continued 
there  till  the  26ai';  I  saw  bim  there  every  day. 
'  Oatet.  Pray,  my  lord,  be  pleas^  to  ask  this 
Centleroan,  whetber  be  were  at  the  Trial  of 
Ireland  ? 

Giffbrd.  No,  I  was  not  in  court,  nor  exa- 
jnined  aa  a  witness. 

Oatei.  Were  you  at  the  Trial  of  the  five 
Jesuits,  Sur? 

Giffbrd,  I  was  there,  but  was  not  examined. 

JL  C.J.  Was  it  every  day,  .say  yoii,  that 
jou  saw  him  at  Wolverhampton  ? 

Giffbrd.  Every  day. 

£.  C.  J.  They  say,  he  was  one  day  out  of 
town  at  Litchfield. 

Giffbrd.  He  was  out  of  town  that  day,  but  'I 
•aw  bim. 

Att.Gen.  Swear  Mrs.  Elizabeth  Gifibird. 
(Which  was  done.] 

SoL  Gen,  ^  You  bear  the  question,  did  vou  see 
Mr.  Ireland  in  Staffordshire  in  1678,  and  when  ? 

Mrs.  E,^Giffbrd,  Mr.  Ireland  came  to  Wol- 
Tcrhampton  the  17tb  o(  August,  and  continued 
<bere  tin  the  26th. 

Att,  Gen,  How  do  you  remember  it  f 
'  Mrs.  Giffbrd.  By  a  wake  that  was  just  hard 
by,  that  was  at  that  time :  and  be  caqae  to  my 
vncle's  bouie  upon  the  Sunday  following  the 
^Usomjition  of  our  Lady. 

Att,  Gen.  Did  you  see  bim  every  day  till 
^ieS6thf 

Mrs.  Giffbrd,  I  remember  I  did  see  him 
eirery  day  but  two  days  thai  1  was  abroad  at 
the  wake. 

Oatti.  My  lord,  I  desire  to  know,  whether 
she  was  examined  at  any  of  the  former  trials  ? 

Mrs.  Giffbrd.  Yes,  at  the  five  Jesuits  Trial, 
I  was. 

Oate$.  Were  you  not  at  Ireland's  Trial  ? 

Mrs.  G^M.  No,  I  was  not. 

Gates.  There  was  one  Gifford  examined 
there. 

Att.  Gen.  Swear  Mrs.  Elizabeth  Keeling. 
[Which  was  done.J 

Sal.  Gen.  Did  you  see  Mr.  Ireland  at  Wol- 
f  erbampton,  and  when  f 

Keeling.  Yes,  my  lord,  I  did  see  Mr.  Ire* 
)aad  at  Woiverbaropton. 

Sol.  Gen,  Pray  tell  when  it  was. 

Keelinf.  It  was  the  17tb  of  August  he  came 
to  my  nustress*<  bouse. 

Sol.  Gen.  What  Ausrust  ? 

Keeling,  August  before  the  Pl<]|t. 

X.  C.  X  Who  was  your  mistress  ? 

Keeling.  Mrs.  Harwell,  my  lord. 

Sal.  Gen,  How  long  did  he  continue  there  ? 

Keeling.  He  came  on  the  Saturday,  and  I 
nw  bim  there  till  the  Monday.  When  I  was 
sent  for  to  inv  mother's  burying,  I  left  him 
and  madam  Dormer  at  dinner,  and  came  back 
on  the  Thursday.  And  in  his  chamber  I 
heard  him  discourse,  but  1  did  not  see  him. 
Upon  the  Friday  he  went  abroad,  and  returned 
•gain  that  night.  Uptm  the  Saturday  I  saw 
bun,  and  he  continued  there  till  Monday  morn- 
ing, and  then  be  went  away,  and  returned  on 
Wedaesdajthe^th  of  September,  aild  staid 


till  Saturday  the  7th;  'and  then  went  away 
from  Wolverhampton. 

Oate$,  I  desire  to  know  what  religion  tbil 
woman  is  of? 

Keeling,  I  am  Roman  Catholic,  God  Ul 
thanked.  ^ 

Aft.  Gen,  Mrs.  Keeling,  when  did  Mr.  Ire- 
land return  again,  do  you  say,  after  be  went 
Ant  to  Wolverhampton  ? 

Keeling,  It  was  the  Wednesday  seven-nhrbl 
after,  St.-  ' 

An.  Gen,  That  was  the4tb  of  September. 

L.  C.  J,  How  long  staid  he  tiiere  then  T 

IC^e/m^.  Till  Sativday  in  the  forenoon. 

Att,  Gen.  Whither  did  he  say  hewas  going 
then  T  '      \  . 

Keeling.  He  said  he  went  to  Bellamour  to 
dinner. 

L,  C.  J,  Did  you  see  him  at  any  time  after  f 

Keeling.  No,  my  lord,  I  saw  him  no  more. 

Att.  Uen,  Then  swear  Mr.  Richardson., 
[Which  was  done.] 

Sal.  Gen.  Pray,  Sir,  will  you  give  an  ac«» 
count  when  you  saw  Mr.  Ireland,  and  where, 
in  the  year  1678? 

Richardson.  My  lord,  1  saw  a  gentieroaur 
that  I  was  informed  was  Mr.  Ireland  at  Wol- 
verhampton, at  a  wake ;  which  was  Mondaj- 
the  19th  of  August. 

Att.  Gen.  Where  did  he  lodge? 

Riekardton.  At  Mrs.  HarwelPs. 

Att.  Gen.  What  are  yoO,  a  tradesnian? 

Richardson.  Yes,  an  apothecary  in  Wcrfver*^ 
bampton. 

L,  C.  J,  How  many  days  did  you  see  bim  sil' 
Wolverhampton? 

Richardson.  I  saw  bim  only  one  d^  in  the 
market-place. 

X.  C,  J.  You  did  not  know  Mr.  Iretaud' 
before? 

Richardson,  But  I  was  informed  that  was  be. 

X.  C,  J.  What  became  of  that  Ireland  Un« 
you  were  informed  was  at  Wolverhamptoa 
then? 

Richardson.  I  heard  presently  after  that, 
upon  Mr.  Oates's  Plot,  be  was  secured  an4 
executed. 

Att,  Gen.  What  religion  are  you  of,  pray« 
Sir?  \  ^ 

Richardson,  1  am  of  the  church  of  Erig^ 
land. 

Gates.  Pray,  Sir,  I  would  ask  you  this  ques* 
tion. 

Richardson*  As  many  questions  as  yoH 
please,  Mr.  Gates. 

Oates,  Who  told  you  it  was  Mr.  Ireland  ? 

RJlchardson,  Mrs.  Uanvell. 

Oates,  When  was  it  she  told  you  it  was  Ire* 
laod? 

Richardson,  To  the  best  of  my  remem- 
brance, it  was  before  he  was  apprehended  as  4 
traitor. 

Oates.  He  is  uncertain  when  he  was  told  so. 

X.  C,  J.  Well,  make  what  advantage  you 
can  of  it  by  and  by. 

Att,  Gen.  Swear  Mrs.  Eleanor  Grataiu 
[Which  was  done.} 
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.  Sol.  Gen.  Pray,  .mispress,  did  yoa  see  Mc. 
Ireland  at  Wolverharabion  ai  any  time  ? 

Mi-s.  Graves^  Yes,  1  did,  my  lord. 

Sol.  Gen.  When  was  it? 

Mrs.  Graves.  The  first  time  was  six  years 
a*go  in  August,  it  is  now  going  on  seven  years 
since. 
,  JttC.  Gen,  What  time  in  August  was  it  ? 

Mrs.  Graves.  The  first  day  was  the  20th  or 
21st,  I  am  sure  I  savF  him  upon  the  2 '2d  ;  for  1 
dfned  with  him,  and  was  with  him  &U  the  af- 
ternoon, and  supped  with  him.  Upon  the  23d 
ne'  vrent  to  Litchfield  together,  wliicb  was 
Bartholomew  eve.  And  I  saw  him  the  :25th, 
which  was  Sunday  after. 

L.  C.  J.  Ave-  you  sure  it  is  the  Ireland  we 
are  now  speaking  of? 

Mrs.  Graves.  They  said  it  was  the  same 
Mr.  Ireland  that  was  executed.  They  call^ 
Lim  so. 

X.  C.  J.  Nay,  there  is  no  great  doubt,  but 
only  for  Mr.  Oiites's  satisfaction. 

Att.  Gen.  At  whose  house  did  he  Ue  at 
Wolverhamptdn  P  * 

Mrs.  Graves.  At  Mrs.  Harwell's. 

Att,  Gen.,  Where  was  it  you  supped  with 
him.  J  pray  y ou  ? 

Mrs.  Graves.  Hk  dined  and  supped  at  a  re- 
Ution^s  house  of  mine. 

It.  C.J.  Who  was  that?  name  him. 

Mrs.  Graves.  It  was  at  my  uncle  Winford's. 

L.  C.  J.  Did  you  go  along  with  him  to 
Litchfield,  do  you  say,  on  the  3Sfd  ? 

Mrs.  Gravest  Yesj  and  so  did  my  uncle; 
nd  at  night  we  cape  hack  togethef . 

Sol.  Gen.  What  religion  are  y6u  of,  mis- 
nress? 

Mrs.  Oraves.  I  am  of  the  ishurch  of  Eng- 
land. V. 

Oates.  My  lord,  I  desire  to  ask  her,  hnw  did 
•he  know  it  was  the  same  Ireland  that  was 
yied? 

Mr^.  Graves.  It  was  the  same  Ireland  that 
ftey  satd  was  afterwards  executed.  I  know 
no  more. 

'Sol.  Gen.  Did  you  go  liack  with  him  to  Mrs. 
Hbrweirs  from  Litchfield  ? 

Mrs.  Graves.  I  did  to  my  uncle  Winford's 
house. 

Alt.  Gen.  Now  we  come,  my  lord,  to  ano- 
iher  period  of  time,  which  is  from  the  26th  of 
August,  to  the  29th ;  and  for  that,  we  first  call 
sir  Thomas  Whitegrave,  who  is  a  justice  oi'  the 
peace,  and  a  worthy  gentleman,  a  memher  of 
the  church  of  England  in  that  county.  Swear 
bim.     rWhich  was  done/l 

Sol.  Uen.  Pray,  sir  tliomas,  wUl  you  be 
pleased  to  give  the  court  an  account,  whether 
you  saw  Mr.  Ireland  in  Staffordshire  1678,  and 
what  time  it  was  ? 

Sir  r.  Whitegrave.  I  saw  Mr.  Ireland  upon 
the  29lh  of  August  before  the  Popish  Plot ;  it 
was  upon  a  Thursday  in  the  afternoon  upon 
Tixhali  bowling-green ;  and  1  discoursed  with 
him  :  he  told  ine  he  was  to  go  hooie  that  night 
with  sir  James  Simmons  and  Mr.  Hevening- 
ham.    They  told  me  afterwards  he  went  od 


and] 


Saturday  to'  Hilderst^im,  and  wenttbenoe  on 
Monday  fononing  towards  fioKobd:  soim 
time  after  that,  a  rumour  came  down  that  Mr. 
Ireland  was  accused  with  others,  of  being  is  a 
[rtot  of'  the  jpapists;  and  ro^'sdf,  and  some 
others  that  were  in  commissioQ  for  the  peaoeii 
that  county^  dh!  reflect  upon  the  time  uat  Ire- 
land was  in  the  country ;  and  we  were  a  little 
disturbed,  because  he  had  been  at  puticahK 
places  among  our  neighbours,  whom  wekocV 
to  be  catholicsl 

Att.  Gen.  Can  yon  remember  no  day  hit 
that  one,  sir  Thomas  ? 

Sir  2'.  Whitegrave.  Only  the  29th  I  saw  bin 
there,  and  discoursed  with  bim ;  and  afierwardi 
there  was  word  sent  to  me,  to  desire  me  thit  f 
i^ould  come  up  to  London  at  fai^  tml. 

JL  0.  /.  And  did  you  come  up,  sir  Hiooui? 

Sir  2\  Whitegrave,  No,  I  did  not ;  I  bad  u 

subpoena;  and  being  a  justice  of  the  peace,  I 

did  not  think  fit  to  leave  the  country  at  tbii 

time  withi^t  a  subpoena. 

Gates,  My  lord,  I'  desire  to  know  oT  in 
gentleman,  how  long  be  had  been  acqaaiatfid 
with  Mr.  Ireland  ? 

Sir  T.  Whitegrave,  I  uevet  saw  him  befite, 
nor  since. 

L.  C.J.  He  goes  no  ftirther  than  the  99di. 

Att.  Gen.  No,  my  lord,  be  d6es  not  IVa 
swear  Mr.  William  Fowler.  [Which  twi 
done.] 

Sol,  Gen,  Pray,  will  you  give  an  aocoodi 
when  you  saw  Mr.  Ireland  aod  where? 

Fowfer.  I  savf  Mr.  InilaDd  upon  the  STtb  of 
August  1678,  in  Staffordshire,  at  a  horse-isci 
at  Etching-hill.  The  r^c^  ^as  run  between 
sir  Heniy  Gough  and  captain  Chetwiad. 

Sol.  'Uen,  Did  you  see  him  aoy  other  dayii 
that  month  P 

Fowler,  Yes,  the  19th  of  A«gust  I  saw  bin 
at  Tixhali  bowling-green. 

Sol.  Gen.  When  else  M  ^od  see  him  f 

Fowler.  I  saw  him  the  10th  of  ikugust  Ixftii 

Sol.  Gen.  Where,  At  Tixhali,  at  my  M 
Aston's  house  ? 

Att.  Gen.  Do  you  remember  sir  Thomas 
Whitegrave  was  upon  the  bowling-green  the 
Snh  of  August?    * 

Fowler.  Yes,  he  was,  and  did  discoiuse  will 
Mr.  Ireland  there. 

L,  C.  J.  What  because  of  Mr.  Irdand  iftff- 
wards? 

Fowler,  He.  went  about  the  country  for  smm 
time,  my  Iprd. 

L,  C,  J,  Was  it  the  same  Ireland  that  «« 
executed  ? 

Fowler. 

L.  C,  J. 
Tixhali  I 

Fowler.  Yes^fdidso. 

L,  C.  X  When  you  beard  be  was  taken^ 
for  the  plot,  what  did  they  say  whither  be  wtv 
at  that  time? 

Fowler.  I  think  he  weqt  to  Mr.  BercmB;- 
ham's,  or  thereabouts. 

Gates.  I  would  Mk  know  this  gtntkiniBi 


Yes,  it  was  the  same. 
You  say  you  saw  bim  die  39A  ^ 
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TewUr.  I  am«  RomaiuClatbolic 

X.  C.  /.  We  ask  it  oqly.  because  Mr.  Oaies, 
desires  to  be  satisfied  in  ths^  point. 

Att.Oen.  Pray  swear  Mr.  Howard.  [WWcfa 
uras  dpne] 

SoL  Gen,  What  tim^  in  Aiusrust  I6td,  jlid 
^ou  see  Mr.  Ireland  ki  StaSerdshire,  and 
mrb^re  ? 

Mr.  Howard,  I  came  out  of  Shrapsliire  upon 
tlie  27tb  of  Au^st,  to  the  horse-race  at  Btch- 
ing-bill ;  and  uieie  I  saw  this  Mr.  Ireland  upon 
the  38th.  1  dined  at  one  Mr.  Herbert  Aston 's 
house  at  Bellamore,  and  there  1  saw  liim  again. 

Ail,  Gen,  What  other  time  did  yon  see  him  .'* 

Howard.  Never  any  other  time.  - 

Oaia,  How  does  he  know  it  was  the  same 
Mr.  Irehmd? 

Howard.  I  came  up  to  town  soon  after,  and 
they  told  roe  that  knew  bimi  that  it  was  the 
tame  Ireland  that  suffered. 

AU,  Gen.  Swear  Mr.  Drayton.  [Which 
Was  done.] 

Sol,  Gen.   Where  did  you  see  Mr.  Ireland? 

Drajftoh.  At  Etching-hill  race. 

AU.  Gen.  What  day  was  that? 

Drayton,  That  was  the  27th  of  August  1678. 

Aft.  Gen.  When  did  you  see  him  afVer? 

Drayton.  The  next  day  followinji^  1  did  not 
see  him  ;  but  the  Thursday  following  I  saw 
him  at^  Tixhall,  and  he  went  home  with  Mr. 
He?eniQgham  to  Aston  ;  and  I  saw  him  on 
Friday,  be  was  with  us  there,  and  wept  a  fish- 
ing, and  we  catcbed  a  great  pike  of  a  yard  long, 
which  was  not  ordinary  with  us.  Upon  the 
Slst,  which  was  Saturday,  my  master  went  to 
kill  a  buck  in  the  park,  and  Mr.  Ireland  went 
along  with  him  ;  and  they  went  to  a  little 
village  bard  by,  and  there  1  parted  with  him, 
and  did  see  bim  no  more  that  day.  Mr.  Ger* 
rard  of  Hildershara  was  to  meet  my  master  a 
huntiufir^  but  he  was  sick,  and  did  not :  Then, 
upon  Sunday  the  1st  of  2Sept.  I  was  sent  to  see 
Mr.  Gerrard  of  Hildersbam,  and  tbm  I  saw 
Mr.  Ireland. 

L.  C.  J.  Who  was  your  master,  pray  you  ? 

Drayton.  This  lord  Gerrard  of  Bromley's 
father. 

Att.  Gtn.  He  was  accused  by  Dugdale  of 
the  Plot,  and  died  afterM-ards  in  Newgate. 

Oate9.  Pray  ask  Mr.  Drayton  what  religion 
he  is  of? 

Drayton,  I  am  a  Roman  Catholic. 

Att.  Gen.  Swear  ^ir  James  Simmons. 
[Which  was  done.] 

Sol.  Gen.  When  did  you  see  Mr.  Ireland, 
sur  James? 

Sir  /.  Stmmons.  Upon  Tuesday  the  27th  of 
August  1678, 1  remember  yery  well  I  saw  Mr. 
Ireumd  at  the  horse-race  at  £tcliing-hill,  be- 
tween sir  Henry  Gough  and  Mr.  Chetwind ; 
and  I  remember  particularly,  that  sir  Henry 
Gouffb's  horee  distanced  him.  I  did  not  see 
bim  before  he  came  to  the  inn ;  but  there  we 
met,'  and  drank  toffetber.  And  Thursday  the 
29th  of  August,  oeing  at  Tixhall  bowling- 
greei|»  Mr.  Ireland  was  there,  and  came  home 
mhh  my  father  Havwiingham  aad  meiind  some 


gentlemen  in  theconntrr  |  aodcfMi^  to  Aaftfo,  • 
and  staid  there  that'n^^t,  I  remember  the  next 
day  was  Pancras  Fair,  and  I  wenl  to  ihe  fair| 
and  did  not  come  home. 

Ati,  ben.  What  day  of  the  monili  'm  tdat 
fair  usually  kept? 

Sir  J.  Stmmans,  It  u  an  unconstant  time; 
now  and  then  in  September ;  now  and  thea  ia 
August ;  and  that  year  we  bad  a  subscriptioa 
to  get  it  rfgulpted  to  a  certa^  dajr. 

I«.  C.  X  Did  you  see  him  after  ? 

Sir  J,  S'mmoni*  My  lord  I  cannot  aweai^^  to 
the  Saturday,  because  \  cannot  so  well  tdl 
whether  I  cam«  back  ^m  the  imr  on  FViday 
night ;  I  think  I  didnot  * 

Att.  Gen,  Swter  Mr.  Green.  [Which  wi# 
ddn^.l 

Sod  Gen.  Did  yon  know  Mr.  Irdand  f 

Green, '  Yes,  my  lord,  I  did. 

&/.  Gen*  When  dkl  yon  see  him  in  1678  ? 

Green.  The  first  time  was  £tcfaing-hiU 
race  the  27tb  of  August. 

SoL  Gen,  Whu  other  days  do  yon  re* 
member  ? 

Green*  Thursday  the  29di  I  saw  him  :  t 
belodg  to  sir  James  Simmons,  and  Mr^  Ire* 
land  came  home  with  him,  and  some  other 
gentlemen,  to  Mr.  Heveningham's  at  Aston, 
and  was  a  setting  with  him  pn  Friday  the  30th 
in  theafiemoon.  And  Saturday  theSlst  ho 
vvas'a  hunting  with  Mr.  Gerrard.  Nay,  more 
than  that  I  saw  him  drawn  on  the  sledge,  but 
not  escecuted  ;  and  that  was  the  same  man  that 
was  there  at  that  time. 

poles.  What  religion  is  this  gentleman  of  f 

Green.  I  was  ever  a  Reman  Catholic. 

X.  C.  J.  iPray,  were  they  a  fishing  that 
day? 

Green.  In  the  momuig  be  waa,  and  tfagB;^ 
got  a  great  pike ;  I  saw  uie  pike,  and  did  eat 
part  ofit. 

Att.  Gen.  Swear  Mr.  FaUas.  t^hich  wap 
done.] 

Sol.  Gen.  When  did  you  see  Mr.  Irelaadi 
Sir? 

Fallas.  Upon  the  Tbuiisday  after  sir  Henry 
Gough'srace,  which  was  Thursday  the  SOt^ 
of  August,  Mr.  Ireland  came  to  Mr.  HeVening- 
ham's,  and  I  looked  to  bis  horse  there.  l)pon 
Friday  morning  they  went  a  fishing,  and  get  fi 
^at  pike  ;  and  I  did  see  them  go  out  a  sett- 
ing aner  dinner,  he  and  Mr.  Green,  witii  my 
lady  and  the  keeper  ;  and  I  saw  him  come  i^ 
again  :  and  I  saw  him  drink  a  glass  of  table- 
beer  in  the  ball.  Upon  Saturday  mornii^ 
which  was  the  Slst  of  August, they  went  a 
hunting  in  Mr.  Gerrard's  park,  and  killed  a 
buck;  and  afterwards  my  master  asked  him 
to  go  home  with  him  again,  but  he  would  not ; 
for  he  said  he  most  go  to  Mr.  Lowe's  at  tour, 
and  we  parted  at  three.  And  I  came  bete,  an4 
saw  him  executed ;  but  while  he  was  at  mj 
master's  house,  bis  horse  was  never  out  of  th# 
staUe,  but  I  broiigbt  it  to  him. 

Att.  Gen.  When  did  you  see  him  ezecntedf 

,  FoUm,  It  waa  the  Mk  of  Jaiuary  atler- 
wardii  I  think. 


Digitized  by 


Google 


If75j         ^ATB*^I1UAL5,  i  James  U.  l6ss^Triai  df  rUm^,  Oaie$,        [1270 

Os#ei.  Whit  religHm  are  yon  off 

Falhi,  I  am  Ibr  the  chtireh  of  Enghwdt  a 
Protestant;  lahraytwaaaa 

Gates.  Praj,  mv  lord,  ask  him  when  ha  was 
aoqpainted  with  Bir.  Irdand  P 

Falloi.  The  first  time  was  the  99th  of  Aa- 
i;ii8t,  when  he  came  to  my  master's  house. 

Oate$»  That  does  not  come  to  my  timoi  my 
lori. 

Att,  Gen,  Bat  it  comes  yery  close  to  it ;  it 
reaches  to  the  dlst  of  August 

L.  C.  J.   It  is  within  a  day  of  you,  upon  my 


Sol.  Gen.  And  I'll  tell  your  lordship  what  is 

Set  more  considerable ;   this  place  is  an  hun- 
red  and  twenty  miles  from  London :  but  we 
shall  not  leaye  nim  there. 

Oaiei.  I  desire  to  know  whose  serrant  he  b  ? 

Fallot.  I  am  a  servant  to  Mr.  Heyeninsham, 
^d  I  serre  the  king;  I  come  totesti^  the 
truth.  I  was  here liefore,  but  then  we  must 
not  be  heard;  all  the  cry  was  against  us, 
that  we  were  rogues,  and  must  be  knocked  on 
the  head. 

X.  C.  J.  Were  you  here  at  any  of  the  trials? 

Fallot.  I  was  at  the  council-table,  and  there 
I  was  in  great  danger  of  being  knocked  on  the 
bead. 

Gates.  Would  they  hare  knocked  him  on  the 
head  at  tbeCouncil -table,  does  he  say  ? 

Fallot.  I  have  been  in  the  room  by  the  coun- 
cil-table, where  they  have  cried.  Knock  them 
down,  hang  them  rogues ;  dO  they  come  to  be 
witnesses  against  the  Saviour  of  the  World  ? 
And  they  came  about  me  there,  and  asked  me 
if  I  knew  any  of  them,  or  was  of  thejr  com- 
pany P  And  I  was  glad  to  say  I  came  thither 
about  a  suit  of  law  I  had  with  a  brother  of 
mine,  and  thru  they  pitied  me. 

Sol.  Gen.  No«^  we  have  brought  him,  my 
lord,  every  night  where  he  lodged  from  the  3d 
of  August  to  the  dlst. 

Alt.  Gen.  And  then  we  shall  prove  that  he 
went  to  Mr.  Gerrard's  at  Hildersham  that  they 
apeak  of;  there  be  was  the  31st  and  39d 

X.  C.  J.  How  Mr.  Attorney,  the  S2d !  I 
doubt  you  will  hardly  be  able  to  tell  us  where 
he  was  then, 

Att.  Gen, 
my  lord. 

X  C.  J.  Ay,  we  understand  you  very  well. 

Alt.  Gen.  Swear  Mr.  John  Proctor.  [Which 
was  done.] 

Sol.  Gen.  When  did  yon  see  Mr.  Ireland  in 
i678? 

Froctor,  I  saw  him  the  Slst  of  August  1678. 

&/.  Gen.  y/heref— Proctor.  At  Fulford. 

Sol.  Gen.  At  whoee  house  ? 

Froetor.  At  Mr.  Lowe's. 

Sol.  Gen.  That  was  the  place  the  other  wit* 
Beas  said  Ireland  told  htm  he  was  to  be  at 
four  of  the  clock,  and  therefore  went  away 
at  three. 

Att.  Gen.  When  did  you  see  him  after- 
wards P 

Froetor.  I  saw  him  the  ^ezt  day^  the  tst  of 
September. 


The  1st  of  September,  I  mean. 


AU.  Gen.  Where^ 

Froetor,  At  esquire  Gerrard'a. 

Att.  Gen.  HowlaristhatfinomMr.Love'ir 

Froetor.  It  ia  a  mile  and  an  half. 

SoL  Gen.  Did  you  see  htm  aflerwardiP 

Froetor.  Not  tnere  I  did  not* 

Att.  Gen.  What  rdigion  are  you  of  P 

Froetor.  I  am  a  Protestant. 

X.  C,  J.  What  did  jou  hear  became  of  tbit 
Ireland  afterwards  P 

Froetor.  I  saw  him  eiecuted  at  Tybam  iP 
tervrkrds,  and  it  waa  the  same  man. 

X.  C.  J.  Where  did  you  live  then  P 

Froetor.    I  lived  at  Fuliord  then. 

X.  C.J.  What,  witfi  Mr.  LoweP 

Froetor.  Yea,  my  lord. 

Dates.  It  seams  be  was  a  servant  toaPi- 
pist. 

X.  C.  J.  What  then,  what  of  tiiat  ? 

Gates.  My  lord,  I  desire  you  would  ssk  bin, 
whether  he  ever  saw  Iretend  before  the  Slit «( 
August  which  he  speaks  of  P 

Proctor.  No,  I  did  not. 

X.  C.  /.  But  you  are  aure  it  was  theatne 
man  you  aaw  executed  P 

Froetor.  Yes,  I  am  sure  of  it. 

Sol.  Oen.  What  drcumstance  can  yoo  tA 
that  he  waa  the  1st  of  September  at  Mr«  Get^ 
rard'sP 

Froetor.  I  went  to  dmner  thither  that  dij ; 
I  rode  before  madam  Brooke. 

X.  C.  J.  What  day  of  the  we^  was  tbst » 
of  September  P 

Froetor.  It  was  upon  a  Sonclay,  my  lord. 

Att.  Gen.  Was  that  about  Pancrasi  hit* 
time. — Proctor.  Yes,  my  lord,  it  was. 

Sol.  Gen.  He  can  teil  you  another  cireoin-> 
stance  how  he  comes  to  remember  him  at  Mr. 
Lowe's  the  dlst  of  August 

X.  C.  J.  Ay,  by  wluit  token  do  yoo  remnB* 
her  that  he  was  there  the  31st  (tf  August  P 

Proctor.  I  went  that  day  to piv 

some  money,  and  came  home  again  in  the  at- 
temoon  ;  and  just  aa  I  came  in,  he  came  thi- 
ther. 

Gates.  How  does  he  say  he  knows  him  to  be 
the  same  man? 

L.  C.  J.  He  has  told  you  twice,  he  saw  bin 
executed. 

Gates.  What  religion  is  he  of,  )fees  he  isy  ? 

X.  C.  J.  He  is  a  Protestant. 

Att.  Gen.  Then  awear  Mr.  John  EsBg, 
[Which  was  done.} 

Sol.  Gen.  Pray  do  you  acquaint  the  cooK 
and  the  jury  wfaiere  you  saw  Mr.  Irebnd,  sb4  > 
when  ? 

King.  I  saw  Mr.  Ireland  at  Mr.  Gcmrfi 
of  Hildersham  the  1st  of  September,  that  jesr 
that  the  plot  broke  out,  which  waa  in  the  yesr 
1678.  There  I  saw  him  an  Sunday ;  and  mot 
he  staid  all  night,  and  so  did  I ;  and  on  Moa« 
day  momingi  went  to  Mrs.  Grompton*s  where 
I  (ived,  ami  he  came  thither  to  Millage  as  som 
as  I,  which  is  within  a  mile  of  HudenhaOy 
and  dined  there  the  same  day. 

L.  C.  J.  How  tar  is  that  ftmn  Londoof  pnj 
you  t'^King.  An  hundred  and  ten  nilss. 


Digitized  by 


Google 


1«77J 


StATE  TRIALS,  1  Jaxeb  II.  l(>85.-^  Pafwrjf, 


[isra 


.  Z»,p.J,  Ind  Ke  wm  there  at  dinner^  yoa 
■ay  ?— XiM.  Yes»  be  was. 

X.  C.  J.  flow  loiur  was  it  before  dinner  was 
doner 

ITtnf.  Ibellerebe  migbt  go  thenoe  about 
two  ofthe  dock. 

X.C./.  Where  did  be  saj  he  designed  to  go 


fing.  He  designedtogo  toBosoobd  that 
aight. 

iL  C.  J.  Do  you  remember  any  body  else 
was  at  Mr.  Gorard's  then  when  you  saw  bim  P 

King,  Yes,  Mr.  Jerman  Drayton  was  at 
HiMeraham  at  that  time. 

Oa/er.  Pray,  what  religion  is  thisgentleman 

King,    I  am  a  Roman  CatholiG,  Mr.  Gates. 

Jjtt.  Gen.  Pray  swear  Mr.  Francis  Lee. 
[Which  was  done.] 

Sol.  Gen.  Pray  tell  my  lord  and  the  jory 
where  you  saw  Mr.  Ireland  and  when. 

Zee.  I  was  a  servant  to  Mr.  Gemrd,  and 
JAr.  Ireland  upon  Satarday  night  came  to  my 
master's  house,  and  staid  all  mtflit  and  all  ^ay 
on  Sunday,  and  went  away  on  Monday  to  Mil- 
Jage. 

L.C.J*  What  lime  and  what  year  was  it  f 

Lee.  It  was  m  1678 ;  bat  I  am  not  certain 
of  the  day  of  the  month :  it  was  on  a  Saturday 
he  came,  and  I  have  witnesses  to  prove  I  was 
there  at  that  time. 

X.  C.  J.  What  month  was  it? 

Zee.  It  was  in  August,  as  I  think,  the  last 
oay ;  bat  I  am  not  certain.  And  he  went 'on 
Monday  to  Millaflne,  and  there  dined  at  Mrs. 
Crompton's;  and  from  thence  he  went  to  Pan- 
crass,  and  thence  he  did  go  to  Boscobel,  and 
staid  all  night  there. 

Att.  Gen.  That  was  the  9d  of  September. 

JL  C.  J«  How  do  you  know  he  went  to  these 
places? 

Lee.    I  was  told  so. 

Oates.  My  lord,  I  desire  to  know  how  ]f»g 
Ibis  man  was  acquainted  with  Ireland  before  ? 

Lee.  I  never  saw  him  but  at  that  time. 

Oates,  How  does  he  know  it  is  the  same 
man  then  ?  , 

King.  Here  is  a  man  that  saw  me  with  him, 
and  was  present  at  Ireland's  ezecntioo. 

L  C.  /.  Who  is  that?  Proctor? 

King,  Yes,  my  lord. 

L  C.  J.  Then  call  Proctor  again.  [Who 
•eame  in  affain.l  Who  went  along  with  you  to 
dinner  on  Monday? 

Lee,  My  lord,  he  did  see  me  at  HQdersbam 
ft  Mr.  Gerrard's. 

L.  C.  J.  What  say  you,  Proctor,  was  this 
gentleman  there  at  that  time  ? 

Proctor.  Yes,  my  lord,  1  did  see  him  there. 

L.  C,  J,  Was  that  the  same  man  that  was 
«zecutjrd»  which  yon  saw  at  Mr.  Gerrard's? 

Freeiar.  Yes,  it  was. 

Z.  C  J.  Did  yon  dine  wfth  Mr.  Ireland  on 
Monday  at  Mrs.  Crompton's  ? 

Lee,  Yes,  my  lord,  I  did,  and  went  after* 
frarde  willi  bim  to  Panonss,  and  staid  Uiere 
two  hours,  apd  thfl»  be  went  to  BoMoboL 


Sol,  Gen.  There  are  the  two  days  gone 
which  Mr.  Oates  swore  to,  and  in  which  be 
was  so  positive  that  it  was  either  the  1st  or  9d 
of  September. 

Att.  Gen.  Then  swear  Mr.  Biddolph. 

[Which  was  done.] 

iSo^  Gen*  Pr^y*  Sir,  when  did  you  see  Mr* 
Ireland,  and  where  ? 

BidMph.  Mv  lord,  I  was  in  Staflbrdsbiiv 
the  latter  end  of  Ao||rust  and  the  beginning  of 
September,  and  I  was  at  Mrs.  Crompton's 
house,  which  is  my  aunt,  the  8d  of  September* 
beiiiflr  Monday,  where  I  saw  Mr.  Ireland,  and 
dined  with  bun  that  day;  and  after  dinner  be 
went  with  Mr.  Gerrard^rson,  who  was  to  g^ 
to  school  to  BoscobeL  And  I  will  give  your 
lordship  a  particular  circumstance  that  may. 
satisfy  you  that  I  am  not  mistaken  in  the  time: 
as  I  came  through  Nortbamplonsbiretbatsom'-, 
mer,  I  was  at  my  lord  Cuileo's,  and  he  de- 
sired me  to  be  at  a  horse-race  at  Newton- 
Slade,  where  there  is  a  phtte  always  run  for 
upon  the  first  Thursday  in  September,  and 
that  year  it  was  the  5th  of  September.  Now 
when  I  dined  at  my  aunt  Crompton'si;  she 
would  have  had  me  staid  all  nightat  h^r  bouse^i 
but  I  excused  myself,  and  told  her  I  had  pro- 
mised to  come  to  my  lord  Cullen's  to  be  at  the- 
race,  and  I  must  needs  be  there  before,  to  be  as 
good  as  my  word  to  my  lord ;  and  therefore  I 
went  away  to  Pancrass,  and  so  on  my  ioumey, 
otherwise  I  bad  staid  with  my  aunt  all  night: 
and  I  am  sure  this  was  Monday  before  this 
horse-race. 

Oates.  My  lord,  this  gentleman  speaks  to  no 
year  particularly. 

Bidddph.  It  was  in  1678,  the  year  before 
BIr.  Oates's  Plot  broke  out 

Att.  Gen.  Now  we  will  call  Mrs.  Crompton^- 
Swear  her.    [Which  was  done.] 

Sol.  Gen.  Fray,  when  did  you  see  Mr.  Ire- 
land, Mrs.  Crompton  ? 

Mrs.  Crompton,  He  was  at  my  bouse  nt. 
Millage  in  Staffordshire  at  dinner,  the  same 
day  that  mv  nephew  Biddolph  did  dine  there : 
as  for  the  oay  of  the  month,  I  cannot  so  well 
tell  it,  because  when  my  ftiends  dine- with  me, 
I  don't  use  to  note  down  the  day  particularly  ; 
but  it  was,  I  remember,  a  pretty  remarkable* 
time,  for  it  was  about  Pancrass-iair.  Mr«l 
Gerrard  of  Hilderaham  came  with  him,  and 
Mr.  Ireland  beine  a  stranger,  I  asked  who  be 
was,  and  they  told  me  it  was  Mr.  Ireland :  be 
never  was  at  my  house  before  nor  after ;  he 
was  a  mere  stranger  to  me.  :} 

/#.  C.  J,  What  day  was  it,  say  you  ? 

Mrs.  Crompton,  It.  was  the  same  day  mf- 
nephew  Biddolph  dined  there.  .     . 

L  C,  J,  Was  it  Monday  the  Sd  of  Septenkir 
her,  do  you  remember? 

Att.  Gen,  He  says  he  was  at  her  house  w^ 
Milage  that  day,  ana  she  says  it  waa  the  same; 
day  he  dined  th'ere. 

Mrs.  Crompton,  But  I  never  note  down  th«* 
particular  days  when  my  friends  dine  with  uKy 
ezoeptl  badbastwular  oeeasionto  do  it,  as  1 
had  none  at  thip  time. 
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Ch^ei.  Nfy  lord,  i  deMe toknow  wiitt  reli- 
gion tfak  old  gentfewoman  is  off 
.  Mra.  Crmaptan.    I  am  a  Romatt  CatboNc, 
my  lord. 
Atti  Qe^  Bweu  Mm.  Pulnwr. 

*   [Which  was  done.] 
.  &^.  Gin.  Mds.  FtknVf  when  did  you  see 
Mr.  Ireland? 

Mm.  Palmer,    i  was   at  dinner  at   Mrs. 
Grquiptaik's  at  IMlillage,  where  there  was  a 
called  Hr.  Ireland  that  did  dine 


X.G.J.  Wbenwasitj' 

MfB.  Fulmer,   I  caimot  tell  trvly  what  day 
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Penird.  I  saw  hin  opefe  'Hki  3d  of  flfay- 
tembcr.  ' 

Att.Gen,  Wheve  did  ^  see  liim  f 
Pendrel.    At  Boscobel  at  my  heosci  thciS 
he  lodged  Wkh  me  tb«t  wtg^. 
Sol,  Gen.  In  what  year  was  k  f 
FenAtH,  In  the  yearl67S. 
AtU  Gen,   Was  it  the  September  heforetts 
plot,  and  belbre  Mr.  Irelaad  was  execuMI? 
Pendrel,  Yes,  my  lord,  it  was* 
X.  C.  J.  Bid  you  kiMw  him  beAire? 
PendreL  No,  I  did  never  see  hua  More,  it 

IJiBOWOf. 

X.  C,  X  How  long  did  he  Slay  titers? 

Pendrd.  He  siaid  that  Mgbt  and  the  next 
day,  all  dav,  and  went  away  the  4tb  of  Septen^ 
bertoBlad&-Iuadles. 

Sol.  Gen,  Whnse  bouse  is  that  ? 

Pendrel.  It  is  Mr.  John  Oiflbrd**. 

X,  ax  Yokisayyou'hfe  atBoooM;  ^ 
yon  hear  any  thing  of  a  letter  oanM  to  jtn 
nonse  for  Mr.  IreiMu)  f 

PenihreL  Not  that  t  knew  of,  my  lord,  that 
was>not  any  that  I  remember. 

AU.  Gen.  Then  swMv  Mrs*  PtedvcL 

[Which  was  done.] 

SoL  Gen.  fVay,  mistress,  will  you  gireaa 
accobnt  where  yoasaw  Mr.  IseJand? 

Mm.  Pendrel.  I  iaw  him  at  Boseobel,  at  the 
Royal  Oak;   he  cametbcre  tke  Snd  dsyof ' 
September. 

Sol.  Gep,  Can  yoii  tei  what  year  it  wis  f 

Mh,  Pendrel.  Itwaatbe  first  b^>inniiigQf 
tbe  plot. 

Sol.  Gen.  How  long  did  he  stay  there  ? 

Mrr.  Pendrel.  He  staid  Tuesday,  and 
Wednesdar  he  went  to  Biaek-Ladies,  and  itf 
away  to  Wolverhampton. 

So/.  Gen.  We  have  but  one  witness  more, 
my  lord,  lor  Wednesday  Kbe  4th  ef  September, 
aod  then  we  have  done.  Swear  Mr.  Cbsriei 
Gifford.  [Which  was  done.}  When  did  joa 
see  Mr.  Ireland?  ' 

Mr.  C.  Giford.  May  it  please  yemrlordBbip^ 
I  saw  Mr,  Ireland  at  my  fatber's  house  at 
Blaek  Ladies 

Oates.  ftiy  lord,  I  would  ask  Mrs.  Pttidrelt 
qnestion  betore  she  goes :  whether  shewm  sot 
a  wituess  at  the  five  Jestiits  Trial  f 

Mrs.  Pendrel.  I  was  in  f»att^  bat  ^ 
would  not  suffer  me  to  swear. 

Oaies.  Did  she  not  give  evidence  there  ? 

X.  C*  ^'  ^^  ^&s  examined,  b«l  she  msM 
not  be  sworn,  because  she  eame  le  tem^ 
against  tbe  king  in  a  capital  cause. 

An.  Gen.  Pray,  what  say  you,  Mr.  Chsritf 
Gifford? 

C.  Gifford.  My  lord,  I  say  I  smi^Mr.  Iwj 
land  at  my  lather's  bouse  at  Uiaek-Ladies,  SDi 
hesuid  tbers  an  hoar  and  an  half^'aad  ««■! 
\broogh  ChiHiogtoa,  and  >8ahl  henfroold  goli 
Woiverbampton. 

An.  Gen.  U  hat  day  of  the  month  was  it? 

C.  Gifford.  I  am  morally  certain  it  was  Ai 
4th  of  September^  and  so  he  w«nf  to  WsImt' 
hamptoD,  as  I  am  informed.  '  He  cime  to^ 
boiiB«  to  see  ft  ledy  that  was! 


X^  C  X  Who  was  tbere  beflkles  yev  at  din- 
nertbatday? 

Mrs.  Paimer,  It  is  so  long  since,  I  cannot 
vamember. 

X.  C.  J.  Was  Ms.  Biddolpb  tfaevef 

Mvs.  Pakner.  Not  that  1  remember,  my 
toll. 

X.  Ci  X  What  do  yea  bring  her  for,  Mr. 
AttocneyP 

AtL6>en,  She  dbed  there  that  day  it  seems; 
(Hit  if  she  camiet  remember  it,  I  cannot  help  it . 

X^  C  X  Boi  these  Idnd  of  witnesses  do  bnt 
ilaek  yo«r  prootl 

Sol,  Gen. '  My  ford,  I  think  we  do  ever*do 
our  business  indeed. 

.  Att.  Gen.  We  bare  one  more  witness  to  this 
point,  aad  that  is,  Mrs.  Maty  Holmes ;  swear 
W.  [Wbick^  was  done.]  Where  did  you  see 
Mr.  Ireland  in  tbe  year  1678  ? 

Mrs.  Hohna.  I  saw  bim  at  MtHage,  ray 
lord. 

JLC.J.  When? 

Mrs.  Hotmet.  Tbe  first,  or  the  beginaing  of 
fieptember,  1  am  sore. 

Sol,  Gen.  What  day  of  tbe  week  was  it? 

Mrs.  Eolmet.  l^onday. 

X.  C.  X  You  have  proof  enough  of  this, 
Mr.  Attorney  General. 

Att.  Gen.  Truly,  I  tbink  so,  my  kird. 

S^.  Gen*  Pray  swear  Mrs.  Estlief  Gifford. 
[Which  was  done.]  Mrs.  Gifford,  when  did 
jpou  see  Mr.  Ireland  ? 

Mn.  Gifford.  Upon  tbe  Sd  of  September 
1698,  I  saw  Mr.  Ireland  above  a  hundred  miles 
from  this  place. 

Sol.  Gen.  Where? 

Mj».  Gijfford.  At  PancrasB. 

Sol.  Gen.  Wbattiifieof  ^eday  wasit? 

Mn.  Gifford.  In  the  atlernoon  about  fbnr  or 
five  o'clock. 

Sol.  Gen,  Did  he  stay  tliere  all  night  ? 
*  Mrs.  G^ord.  I  cannot  teli  indeed. 

Alt:  Gen.  Swear  Mr.  Pendrel. 

[Which  was  done.] 

SoL  Gen.  Now,  my  lord,  we  are  come  to 
the  td  of  September  in  tbe  evening ;  we  shall 
prove  where  be  was  that  night  and  the  3d,  and 
then  we  shall  return  to  the  4th  of  September, 
whei^  Mrs.  Harwell  sweam  he-  came  back  to 
Woiverbampton . 

^r.,  Haauee.  WImd  did  yon  mq  Mr«  ktbmd, 
Mr^Pendfeir 
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L.C.J.  What  lady  was  it? 

C.  Giffbrd,  It  was  one  madam  Wells. 

Att,  Ge»»  Thus,  my  lord,  we  have  lodged 
him  the  4th  of  September  at  WoWerhamptoiiy 
when,  Mrs.  HarweU  says,  be  relamed  to  her ; 
and  so,  my  lord,  we  hsTO  giten  an  account 
where  he  was  from  the  Sd  of  August  to  the 
I4th  of  September. 

Sol,  Gen.  We  have  proved  where  he  was 
erery  day  Id  that  time,  hot  only  the  8th  of 
September,  and  for  that  we  most  feofe  it  to  the 
jury.  We  hare  prored  that  he  came  away 
from  Mrs.  Harweirs  the  Tth,  and  he  said  be 
was  to  go  to  Tixhall ;  and  the  9th  he  did  go 
from  Tixhall  in  sir  John  Southcoat's  company, 
and  came  to  London  the  14th. 

X.  C.  J.  Well,  what  say  you  to  it,  Mr. 
Gates? 

Gates,  Has  Mr.  Attorney  done  his  evidence, 
.  my  lord  P 

Att.  Gen,  We  shall  call  no  more  witnesses, 
unless  yon  go  about  to  support  jrour  own  credit, 
and  then  we  have  other  witnesses  to  call. 

Gates.  I  do  not  value  any  witnesses  you  can 
hring  against  my  credit. 

Att.  Gen.  Well,  for  the  present,  we  do  not 
designr  to  call  any  more  witnesses. 

L,  C.  J.  Then  let  us  hear  what  yon  say  to  it. 

Gates.  My  lord,  here  is  an  indictment  ex- 
hibited agamst  me,  which  sets  fbrth,  that  I 
should  swear  at  Mr.  Ireland's  Trial,  that  Mr. 
Ireland  was  m  town  the  1st  and  8d  of  Sep« 
tember ;  and  it  sets  forth,  that  in  truth  he 
was  not  in  town :  and  likewise  it  sets  forth,  that 
1  swore  at  the  trial  of  the  five  Jesuits,  that  Mr, 
.  Ireland  took  his  leave  of  me  and  others  here 
in  town  at  hislodgroff  in  Russd-street,  between 
the  8th  and  12th  of  Auffust :  whernu  the  per- 
inry  there  assigned,  is  tBis,  That  he  did  not  take 
.his  leave  of  roe,  or  any  other  person,  betwixt 
the  8th  and  1^  of  August,  at  his  lodging  m 
Russell-Street  Now,  my  lord,  I  was  not  the 
only  witness  of  Mr.  Ireland's  being  in  town  in 
the  month  tff  August,  nor  the  only  witness  of 
his  being  in  town,  about  that  time  in  Sep- 
tember. My  lord,  my  prosecutors  have  en- 
deavoured to  maintain  this  charge  against  me 
thus:  the  first  thing  they  have  gone  upon,  as 
lar  as  I  can  remember  in  the  indictment,  is  as 
to  the  1st  or  2d  of  September,  or  rather,  they 
have  endeavoured  to  prove  both  under  one. 
Now,  in  answer  to  all  this  evidetioe,  my  lord, 
the  first  thbg  I  shall  ofier  to  yom  lordship^s 
/Consideration,  and  the  consideration  of  the  jury, 
is  the  great  hardship  I  lie  under,  after  six  years 
lime,  to  be  pot  to  disprove  what  the  counsel 
here  have  now  offered  asaiost  me.  My  lord,  I 
observe  first,  that  this  indictment,  which  is  now 
upon  trial,  is  fi>onded  upon  the  trial  of  Ireland, 
which  was  the  17th  of  December  1^78,  at  the 
Old-Bailey,  and  it  is  now  she  years  after  that 
evidence  of  mine  was  delivcSred.  A  second 
thing  is,  that  the  indictment  is  found  by  special 
commission,  as  appears  by  the  indictment  it- 
self. Now,  I  must  recommend  to  the  consi- 
deralito  of  your  lordship  and  this  jury,  why  the 
prosecution  4»f  thii  pielended  peguiy  has  heen 
vou  s. 


delayedr  so  long*,  when  it  appeass  by  the  evi- 
deuce  whiph  has  been  produced,  that  the  w^- 
nesses  to  prave  it  were  known  six  years  since,  as 
much  as  they  are  now ;  and  there  is  no  ocdoor 
of  evidence  oflbred,  that  any  new  fiMst  has  been 
lately  discovered  which  was  not  then  known.  . 
There  is  no  reason,  my  lord,  that  is  assigned, 
or  can  be  assigned  ihr  this  delay,  but  only  that 
the  hardshifi  might  be  the  greater  upon  me: 
for  now  it  is  difficult,  if  not  impossible  for  me 
to  maint^  the  evidence  I  then  gave,  so  many 
persons  beipg^  since  dead,  or  gone  beybnd  the 
seas,  and  many  things  that  were  iVesh  then, 
are  now  grown  out  of  memory ;  and  I  bt^ 
your  fiivour  to  insist  upon  this,  and  I  think  it 
cannot  be  denied  me.  If  such  a  pnsodoe  as 
this  be  admitted,  do  witness  is  safe  m  giving 
his  testimony  agaii^  any  coospiiators  what- 
soever. For,  my  loid,  i  must  desire  leave  to 
offer  another  thing  to'  your  consideranon,  be- 
fore I  speak  to  the  particohur  evulence,  and 
that  is  this:  That  here  is  nothing  hot  a  bare 
jNMnt  of  time  upon  which  this  peryory  is  as- 
signed ;  when  the  sobstanee  cf  the  testimoliy 
that  I  gave  at  the  trials  of  Mr.  Ireland  and  the 
rest,  about  the  Popish  Plot,  i^  not  assigned  as 
any  peijurv  at  all;  it  is  onhra  circumstance 
of  time  and  place.  And,  my  lord,  I  ahall  ofifer 
this  to  your  further  oonsideratiof^  that  Ireland 
was  convicted  for  a  treasonable  resolnlion  to 
mnrdertiie  late  king,  and  not  for  being  in  town 
in  August  or  September  1078,  or-  elsewhere ; 
and  he  was  not  oonvieted  for  his  -being  fn 
his  chamber  in  Rnssel -street,  and  takiilg 
his  leave  there  in  August,  which  is  o1k^ 
matter  of  the  perjury  now  assigned.  Next^ 
my  lord,  'tis  hard  and  unreasomwle  te  tie  up 
witnesses  tliat  come  to  discover  pk>ts  ai|d  con- 
spirades,  to  speak  positively  as  to  circumstance 
of  time  and  place,  and  every  litHle  punctiliain 
their  evidence,  to  bind  them  up  to  such  nice* 
ties  in  the  delivery  of  their  testimonies,  as  to  / 
time  and  place.  It  is  usual  to  speak  with 
latitude  as  to  such  kind  of  things,  and  'tis  pro- 
bably my  evidence  which  is  now  in  question, 
was  not  that  Ireland  was  the  1st  or  id  Of  Sep- 
tember positively  here  in  town  }  but,  my  loitl, 
I  did,  1  believe,  give  myself  a  latitude,  an;d 
would  not  confine  myself  to  either  the  1st  or 
2d,  5th,  6th,  7tb,  or  8th  ;  but  my  lord,  that  he 
was  in  September  there,  I  am  positive.  I 
must  therefore  beff  your  lordship's  and  the 
court's  opinion,  wheiher  that  Mr.  Foster  di^ 
prove  that  I  was  positive  and  precise  to  tb# 
days  of  the  Ist  and  2d  of  September  1678  f 

X.  C.  /.  In  my  opinion  it  is  a  plain  evi- 
dence that  you  did  swear  positively  to  those 
two  days ;  and  you  spoke  to  a  circumstance 
very  material  in  your  evidence,  that  either  the 
1st  or  2d  of  September  you  had  ^s.  of  him  in 
town  here :  now  that  circumstance  of  his  kind- 
ness to  you,  was  not  a  circumstance  either,  of 
time  or  place. 

Gates.  Then,  my  lord,  I  shall  begin  with 
my  proofs :  but,  my  lord,  I  desire  I  may  have 
f^^  liberty  to  minu  my  bi:fsine8s ;  fbr  heCe  it « 
gentleman  behind  me  that  wiU  not  let  me  be 
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at  quiet,  bat  is  eilfaer  meddling  with  noe  or  my 
pa|>er8. 

L,  C.  J.  Who  is  it  ?  Let  me  know  him, 
anil  I  will  take  care  to  make  him  quiet,  or  set 
him  farther  off.  You,  greDtlemen,  that  are  at 
the  bar  should  kpow  better,  one  would  think : 
he  must  ha?e  hberty  to  make  his  own  defence ; 
and  if  he  complains  and  lets  me  know  who 
meddles  with  him,  they  had  better  do  some- 
what else. 

Oatef,  My  lord,  the  first  thine  that  I  offer, 
is,  that  Ireland  was  oon?icted  of  treason,  and 
for  tbat  you  bare  the  Record. 

L.  C.  J.    It  is  .allowed  df  all  sides,  that  Ire 
land  was  conyicted  and  attainted  of  treason. 

Oatei,  Then,  my  lord,  the  principal  de- 
fence which,  as  near  as  I  can  remember,  Mr. 
Ireland  made  at  his  trial,  was  an  endeavour  to 

(  prove  that  he  was  not  in  town  between  the  8th 
and  12th  of  August,  nor  the  ist  and  3d  da^^s 
of  September,  which  are  the  points  now  in 

•  issue;  and  he  then  produced  one  Mr.  Gifford, 
and  his  sister  and  mother ;  and  15  or  16  wit- 
nesses were  produced  at  Mr.  Whitebread's 
trial,  of  whicn  there  is  another  record,  that 
being  six  months  after  Mr.  Ireland  was  tried  : 
there  Mr.'  Wbitebread  produces  several  wit- 
nesses, Mr.  Gifford,  I  say,  and  several  others, 
I  tbink,  iq  the  number  of  ~16«  which  were  to 
prove  Ireland'sx  being  out  of  town  in  these 
times  that  these  witnesses  speak  of.  Now^ 
my  lord;  all  those  several  witoesses  being  pro- 
duced to  prove  Irekuid  then  out  of  town,  the 
▼ery  point  that  is  now  in  issue,  was  then  so ; 

t  and  notwithstanding  all  those  witnesses,  the 
jurors  who  tried  Mr.  Ireland,  and  the  jurors 

.  who  tried  Mr.  Wbitebread  and  the  other  four 
Jesuits,  found  them  'guilty ;  though  they  en- 
deavoured with  all  |heir  force  imaginable  to 
oppose  my  testimony,  and  it  was  left  to  the 
consideration  of  tlie  jury  what  their  witnesses 

.  had  said.    If  your  lordship  pleases  to  remem- 

^  her,  my  lord  chief  justice  i^ro^gs  did  observe 

.  to  the  jury,  that  the  evidence  of  the  prisoner  at 
the  bar  did  consist  only  in  punctilios  of  time ; 

.  which,  as  near  as  I  can  remember  what  be 
said,  he  called  a  nicety  of  time ;  and  in  White- 
bread's  trial  he  was  pleased  to  call  it  catching 
in  point  of  time.  And  it  was  observed  at  Ire- 
land's trial,  that  his  defence  was  so  weak,  that 
my  lord  chief  justice  Scroggs,  upon  the  in- 
tegrity of  Beduje*s  evidence  and  mine,  uses 
these  words  to  the  jury  (though  he  then  en- 
^  deavoured  to  do  what  these  witnesses  do  now) : 
V  It  is  most  plain  the  Plot  is  discovered,  and  that 
fo3[  these  men,  and  tliat  it  is  a  Plot,  and  a  vil- 

.  lainous  one.  Which  shews  not  only  the  full- 
ness and  satisfactorihess  of  our  proof  that  we 

.  gave,  but  does  also  take  notice  of  the  little 

.  shifts  and  <»itching  tricks  he  made  use  of  to 
prove  himself  out  of  town ;  which  would  not 
weigh  with  the  court.  Therefore,  I  observe, 
it  is  but  the  same  objection  that  then  was  made, 
and  is  not  a  new  one  now.  Aiu)  ray  lord  chief 
justice  that  then  was,  speaking* of  that  proof 
be  brought  (which  the  coui-t  beard  with  pa- 
tieace,  but  could  easily  see  through  the  vauity 


of  it),  said.  What  arts  they  have  of  enaiw 
this,  I  know  not ;  for  as  they  have  trniMd 
their  learning  into  subtilty,  so  they  havelheir 
religion  too.  AU  this  is  well  remembered  bj 
those  that  were  by,  and  beard  that  trial:  ud 
though  Ireland  Isiboured  to  disprove  roe  inthtt 
circumstance  of  time,  yet  still  the  court  did 
justify  the  evidence  that  Mr.  Bedloe  asd  my- 
self had  given.  And  the  same  chi«:f  jiatioe 
said,  I  leave  it  to  you  to  consider,  whetlier  jw 
have  not  as  much  evidence  from  these  two  ma 
as  can  be  expected  in  a  case  of  this  o^nref 
And  whether  Mr.  Gates  be  not  rather  jostifiri 
by  the  testimony  offered  agsdiai  him,  thao  dis^ 
credited?  This  was  after  his  plea  was  debated 
and  considered:  and  I  must  further  obflerreti 
your  lordship,  tbat  though  Mr.  Ireland  by  lui 
raise  witnesses  pressed  this  matter  as  w  he 
could  then,  and  urged  the  court  to  beliere  it; 
yet  when  the  jury  brought  in  their  verdict  »d 
found  him  guilty,  the  chief  justice  eKpresed 
the  satisfaction  of  the  court  in  these  wank: 
You  have  done,  gentlemen,  like  veiy  gDoi 
subjects  and  very  good  christians:  that  h to 
say,  like  very  good  protestants :  and  now  muoh 
good  may  their  30,000  masses  do  them.  Thiii 
my  lord,  was  the  case  of  Mr.  Ireland,  tt  hs 
trial ;  and  the  same  point  of  his  bong  oit  tf 
town  was  again  managed  before  a  second  joij 
at  the  Trial  of  the  Five  Jesuits ;  but  the  coot 
saw  the  design  of  the  ]H)pish  party  to  Uemidi 
tfte  evidence  given  of  the  Plot ;  but  vet  tbey 
looked  upon  it  only  as  a  trick.  And  mykra 
chief  justice  Scroggs,  in  summing  u^  tbe  eri- 
flence  at  that  trial,  says,  They  fall  foul  opfla 
Mr.  Gates,  meaning  myself;  he  appean  to 
have  been  their  agent,  and  whilst  so,  bid 
enough:  but  if  he  had  not  had  a  mind  tote- 
come  a  good  man,. he  would  not  have  doaeis 
that  good  he  has  done,  in  the  discovery  of  tbe 
design  they  had  engaged  him  in^  And  if  T0« 
lordship  please  to  remember,  that  at  thatrriii 
of  the  Five  Jesuits,  when  all  arts  were  oicd  to 
prove  Ireland  out  of  town,  and  me  at  St.  Offlflii 
m  tbe  same  charge  to  the  jury ,  my  lord  Scrogft 
did  take  notice  that  the  iesuits  were  very  exici 
at  catching  in  a  point  of  time ;  but  now  saj«, 
that  is  a  thing  that  no  roan  can  precisely  6iuf^ 
his  memory  withal ;  and  therefore,  be  diKf 
there  persuade  the  jury,  tbat  that  shooUi  oet 
be  too  strictly  the  measure  of  their  jodgmeoS 
about  tiulh  and  falsehood,  by  the  miikerf 
seven  or  eight  days :  lor,  said  be  to  tbe  juiji 
examine  yourselves  how  often  every  day  Jf« 
do  mistake  things  that  have  been  traoactod 
half  a  year  ago,  and  err  in  point  of  lii*» 
taking  lOne  week  for  another,  and  one  rofliA 
for  another ;  and  therefore  you  are  w*  * 
lay  too  great  a  weight  upon  the  poiat^ 
time.  Now,  if  too  great  weiofht,  nay  lord,  « 
not  to  be  laid  upon  a  point  of  time,  then  diii 
charge  tha..  ts  now  brought  against  mc  is  net 
of  weight  at  all.  And  besides,  my  lord,  tkis 
ought  to  be  considered,  if  this  i»  ere  tbe  ff^ 
objection  then,  and  then  answered,  it  ceastf  to 
be  an  objection  bow.  And,  as  Ihecwntad 
observe  at  the  summing  up  of  the  eriddoti 
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tbat  ther  made  tbeir  defence  aboih  the  uncer- 
tainUr  of  a  point  of  time,  which  wais  no  defence 
at  all;  so  that,  my  loid,  the  whole  course  of 
mjr  plea  is  this :  '^fis  a  hard  case  for  a  roan, 
after  six  years^  to  be  indicted  for  a  drcanistance 
of  time.  I  will  first  ofier  the  testimony  of  one 
witness  that  is  dead,  and  that  is  Mr;  Bedloe, 
who  at  his  death  confirmed  all  that  he  had 
sworn  of  the  Popish  Plot  to  be  true,  and  affirmed 
that  he  had  rather  spoken  less  than  the  truth, 
than  more ;  and  for  that  I  desire  that  my  Lord 

Keeper  may  be  called,  who  took  his  dying 

JBxamination.* 

JL  C.  /.   As  for  that,  Mr.  Oates,  it  is  a  thing 

▼ery  well  known  to  the  world,  and  particularly 
to    a  worthy  gentleman    that  sits  by  you, 

Tpointin^  to  Mr.  North]  that  Mr.  Bedloe,  when 

be  was  sick,  did  make  some  such  protestation. 
Oates,   Then,  my  lord,  I  desire  that  Mr. 

Slaney  may  be  swora,  to  give  an  account, 

what  Mr.  Bedloe  testified  iat  Ireland's  Trial. 

Then  Mr.  Blaney  was  sworn. 

^Oatet.  Mr.  Blaney,  pray  will  you  see  in 
your  Notes  of  Ireland's  Trial,  whether  Mr. 
Bedloe  did  not  swear  that  Mr.  Ireland  H'as  in 
town,  the  Utter  end  of  August  1678,  or  the 
banning  of  September? 

Kir.  Blaneu,    Whereabouts  in  the  trial  is  it, 
Sr? 
'.  Oatts.    It  is  in  the  printed  trial,  folio  41. 

Mr.  Blaney,  My  lord,  I  do  find  these  words 
in  ray  notes,  that  Mr.  Bedloe  should  say,  about 
the  hUer  end  of  August,  or  the  begiouing  of 
September,  but  I  believe  it  was  the  latter  eud 
of  August,  Mr.  Ireland  was  at  Harcourt's 
chamber,  and  being  asked  the  question  by  my 
lord  chief  justice  Scroggs,  Whether  he  said 
positively,  it  was  the  latter  end  of  August ;  he 
said  it  was  in  August,  he  could  not  be  positive 
to  a  day,  but  he  Uiought  the  latter  end. 

X.  C.  J.  'Tis  very  well  known  too,  diat 
Bedloe  did  swear  Ireland  was  in  town  the  latter 
end  of  August,  or  beginning  of  September ; 
sod  to  confirm  it  upon  Mr.  Ireland's  denial, 
you  swore  he  was  in  town  the  1st  or  Sd  of 
September ;  and  gave  you  20s.  that  was  the 
occasion  of  vour  oath.  * 

Oatci,  llien,  my  lord,  I  desire  to  call  some 
witnesses  to  testify  to  the  Deposition  that  was 
taken  of  'Mr.  Jenuison,  about  Ireland's  being 
then  in  town. 

-  JLCJ.    When  was  that  Deposition  taken, 
and  before  whom? 

Oates,  It  was  taken  in  the  year  1679,  by 
sir  Edmund  Warcup. 

X.  C.  J.  But  we  cannot  admit  that  in  evi- 
dence, unless  the  king's  counsel  will  consent. 

Data,  My  lord,  i  will  then  produce  wliat 
he  swore  at  another  trial. 

X.  C.  J,  Why,  where  is  he  ?  Is  he  dead  ? 

Ottteg.  My  lord,  it  has  cost  a  great  deal  of 
money  to  search  him  out ;  but  1  cannot  any 
where  meet  .wit)i  him,  and  tbat  makes  m v  case 
so  mttcli  the  harder  that  I  cannot,  when  1  have 


*  See  vol.  6,  p.  1493. 
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f.done  all  that  mao  can  do'  to  get  mj  intnessea 
together.  1  sent  in  the  depth  ol  winter  for 
him,  when  I  thought  my  trial  would  have 
come  on  before ;  but  I  could  never  bear  of  him. 

X.  C.  J.    We  cannot  help  tbat. 

Ckita,  Will  what  he  said  at  any  other  trial 
be  evidence  here  ? 

X.  C.  J,  Look  you,  though  in  strictness, ' 
unless  the  patty  be  dead,  we  do  not  use  to 
admit  of  any  such  evidence ;  yet  if  you  can 
prove  any  thing  he  swore  at  any  other  trial, 
we  will  indulge  you  so  hr, 

Oatet,  Have  you  the  Record  of  sir  George 
Wakeman's  Trial  there,  sir  Samuel  Astry  ? 

Att,  Gen.  Here  it  is ;  jf  Mr.  Oates  have 
any  use  for  it,  we  will  lend  it  to  him. 

X.  C.  J.  Put  it  in ;  and  now  prove  what 
you  can,  what  Jennison  swore  at  that  triaL 

Oates,  Mr.  Blaney,  have  you  your  Notes 
of  sir  George  Wakeman's  trial  here  ? 

Mr.  Blaney.  No,  Sir,  the  ticket  of  your 
subpoena  did  only  mention  Ireland,  White- 
bread,  and  Langhom's  trials.  But  I  did  for- 
merly upon,  another  occasion  look  for  the  trial 
of  sir  George  Wakeman,  but  could  not  tiud  it- 
among  all  my  notes. 

Oates.  Sir,  can  you  remember  theu  what 
Jennison  swore  at  that  trial,  about  Ireland's 
being  here  in  town  ? 

Mr.  Blaney.    Truly,  my  loi*d,  I  can  never  • 
trust  my  memory  at  all  when  I  taice  notes ; 
and  it  is  now  so  long  since  thai  trial,  that  I 
dare  not  undertake  to  say  I  remember  any 
particulars  of  it. 

X.  C.  J.  He  says  it  is  so  long  since,  tha^ 
he  cannot  remember  any  thinij^.  But  there  is 
sir  Edmund  Warcup  now ;  is  he  sworn. 

Cryer.  Yes,  mv  lonl. 

X.  C.  /.    What  do  you  ask  him  then  ? 
.  Oates.    I  would  desire  to  examioe.sir  Ed- 
mund Warcup,  my  lord,  about  the  deposition 
of  Jennisoiktbat  he  took. 

L  C.  J.  But  we  tell  you  that  cannot  be  ad- 
mitted as  Evidence,  without  they  will  cousent 
to  it  on  the  other  side. 

Oates.  My  lord,  he  proves  Mr.  Ireland 
here  the  19ui  of  August,  and  that  contradicts . 
these  witnesses. 

X.  C.  J.  If  they  will  admit  it,  well  and 
good  I  else  we  cannot  do  it. 

Att,  Gen.  My  lord,  we  will  be  so  fair 
with  Mr.  Oates,  if  he  will  admit  Mr.  Jen- 
nison*s  letter,  that  is  under  his  hand,  wherein 
he  does  own  that  he  was  mistaken  in  his  whole 
Evidence  about  tbat  matter,  we  will  consent 
his  deposition  be  read. 

Just.  Withiiis,  If  he  will  not  consent  to  that, 
there's  no  reason  you  should  cousent  to  the 
other,  Mr.  Attorney. 

X.  C.  J.  Look  you,  Mr.  Oates,  Mr  At- 
torney  makes  you  this  ofier;  you  desire  to 
have  Mr.  Jennison's  depositions  read,  which, 
cannot  be  done  without  their  consent ;  tliey  tell 
you  thev  will  consent,  if  you  will  let  them 
prove  what  he  has  owned  sinee  about  that  busi-. 


Oatet*    My  lord,  I  will  consent  with  all  my 
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Well,  doitonbothsidfls  byoon- 
ow,  Mr.  Oates,  do  you  produce  hk 


bemrt;    let  them  reed  tny  letter  imder.bis 
band. 

L,  C.  J. 
eent;  andoow, 
examioation. 

Oatts.  Piray,  air  Edmoad  Waroapt  ^11 
you  please  to  criTethe  Gooit  an  account  what 
depoaition  Mr.  Jenniaon  made  beibre  you, 
about  Ireland's  being  in  town  in  Augfust  1678  ? 
•  Sir  E.  Warcup,  If  my  lord'  commands 
me,  I  will. 

Z.  C.  J.   Ay,  you  most  anawer  his  question. 

8ir  E.  Warcmp.  This  Mr.  Jennison  did  make 
one  information  befove  me,  and  according  to 
tiie  duty  that  was  incumbent  upon  me,  I  de* 
livered  it  in  to  the  kingp  and  council,  and  there 
it  has  lain  CTer  since;  tor  me  to  rem^ttb^  the 
particulars  of  it,  is  imposeible. 

X.  C. /.  Have  yon  bis  examination  here, 
Mr.  OateaP    If  you  have,  shew  it  him. 

Sir  E.  Warcup.  If  I  see  my  band  to  it, 
attesting  it  was  sworn  before  me,  I  can  say 
•emewhat  to  it. 

Oatet,  My  lord,  he  says  be  delirerod  it  in 
to  the  council ;  but  it  is  printed. 

X.  C.  J.    That  is  no  evidence,  man. 

I%r  £.  Wareup.  I  can  say  nothing  to  it,  un- 
less I  saw  it  under  my  own  band. 

Oates.  TUat  is  impossible  fir  me  to  haye, 
"my  lord. 

L.  C,  /.    I  cannot  tell  bow  to  help  it 

SirU.  Wareup,  You  have  no  more  t»  say 
tome.  Sir, have  you P 

Oatet.  No,  Sir,  I  baTe  not.'  Pray  call 
Sarah  Batten. 

At0.  Gen,  Is  that  the  same  that  was  Sarah 
Paine  P 

Oatet,  I  think  so,  Sir ;  I  am  not  sure  it  is 
•be,  till  she  come  hither. 

Cfyer.    Here  is  Sarah  Batten. 
»Oa$es,    Pray  swear  her,  and  call  Sir  Tho- 
mas Doleman.  [Which  was  done].    But  Sir 
Tbomaa  Doleman  dfd  not  appear. 

Gates.  Pray  was  not  your  name  Sarab 
Paine?  . 

.    Batten.    My  lord,  f  <fesire  my  cbarcres  be- 
ftrelspeak.  ^        ^ 

L,  C.  J.   What  is  your  name>  good  woman. 

Batten,    My  name  is  Sarah  Batty. 

Gates,  Was  not  your  name  Sarah  Ptoine,once. 
'  Batty.  So,  My  maiden-naroe  was  Sarah 
Bdmunds. 

Gates,  Was  not  you  a  witness  at  the  trial  of 
Mr.  Ireland?     Batty.  No, Sir. 

Gates.  Did  not  you  live  with  lord  Arling- 
ton?—Baffy.  No,  Sir. 

Gates.  Then  I  have  been  at  all  this  chaise  for 
nothing.  Are  you  sure  your  name  was  not 
Sarah  Paine? 

Batty.    No,  Indeed,  Sir. 

Gates.  They  told;  me  that  she  lived  at  Ux- 
bridge,  and  thither  I  sent. 

Batty.  I  doliveatUxbridge,  Sir.     ', 

Gates.  Upon  your  oath,  were  you  a  wit- 
aeas  at  any  of  the  trials,  or  no  ? 

Batty.    No,  my  lord,  I  was  not. 

Outts.    Then  1  have  oething  to  say  to  her. 


L,C.J,  What  other  1 
call? 

Gates.  We  have  laboured  all  w«  ooqU  to  fiai 
her  out,  and  searched  for  her  with  all  the  esm 
imaflinable;  and  here  we  tboogbt  we  bad  bi 
her,l)ot  it  seems  it  ia  not  she. 

L.  C.  J.    We  cannot  heln  it. 

Batty.    I  hope,  my  lonl,  yoa  will  ceaate 
my  charges  in  coming  up  hitber. 
'    Gates.  I  will  take  care  of  thee,  aweet-best 

L.  C.  X    Who  do  yon  call  next? 

Gates.    Pray  call  Mr.  Charles  Clare. 

Cryer,    He  is  not  here. 

Gates.  Pray  call  Mr.  Percival,  my  loii,  I 
desire  Mr.  Blaney  may  give  ao  account  wfast 
she  swore  about  Irelaafrsbeing  in  town,  seaag 
I  cannot  have  her  here. 

X.  C.  J,  That  we  cannot  do  neither,  witboat 
Mr.  Attorney  will  consent:  for  thu  aawdltf 
the  other  is  an  extraordinary  tiling. 

Gata.  You  see  by  my  bringinff  thia  witaefl^ 
my  lord,  that  I  have  done  what  I  could  to  find 
her  out 

X.  C.  X  What  say  you,  Mr.  Attorn^,  lall 
yon  consent  ? 

Ait.  Gen.  No,  my  lord,  it  k  ao  iriegaisr, 
that  we  cannot  consent  to  it 

Gates.  Pray  call  Mr.  Peroral  and  Mr. 
Vaughan. 

Cryer.  They  do  neither  of  them  appear. 

Gatu.  Then  I  must  lose  the  benefitef  kr 
testimony. 

X.  C.  J.  Have  you  done  ? 

Gates,  No,  my  krd,  I  will  hare  doaeish 
mediately. 

X.  C.  X   Take  your  own  time. 

Gates.  I  desire  sir  Michael  Whartoo  WMJ 
be  called.-— Cryer.  He  is  not  here. 

Gates.  Pray  caU  Mr.  Charles  Chetwiad. 

Cryer,  He  is  not  here. 

Gates.  Pray  call  Mr.  Robert  Bowea. 

Cryer,  He  is  not  here. 

Gates,  Pray  call  Mr.  JohnSarille. 

Cryer.  He  is  not  here. 

Gates,  My  lord,  I  have  served  all  these  wHb 
subpoena  ;  and  it"  they  will  not  come,  I  can 
not  help  it. 

X.  C,  J.  Nor  we  neither. 

Gates.  Mr.  Jennison  was  used  as  a  vitarti 
in  the  trial  of  air  Georgie  Wakeroaa,  and  m 
was  Mr.  Bowes,  and  Mr.  Burnet,  who  «ii 
produced  to  prove  the  circumstance  of  Ifr* 
Jennison's  evidence:  but,  my  lord,  since  I 
cannot  have  the  benefit  of  his  evidence^  Btjf 
of  Sarah  Paine's,  I  most  only  8UDi-4ip  ill  I 
have  to  say  in  two  or  three  words.  My  Iv4 
besides  that  what  I  did  deliver  in  evfdeooe  it 
those  trials^  I  gave  in  upon  oath  ;  yov  haia 
Mr.  Bedloe'a  evidence  at  the  trial  of  MsaAf 
testified  by  Mr.  Blaney  :  and  the  testimoov  of 
him  as  a  dying  man,  given  in  to  my  now  M 
keeper,  wherein  he  averred,  that  wbatbeiad 
spoken  of  the  plot,  was  all  true.  And  yot 
bear  that  he  swore,  Mr.  Ireland  was  here  is 
town  in  August,  and  so  did  Sarah  Paine  tesj 
and  I  think  upon  myself  as  very  hardly  ased, 
to  have  such  a  pantf  my  teslioiony  hroegv 
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in  qoMlkm,  aAor  witiMiwi  «re  ted,  cv  gone 
out  of  the  way.  As  lor  Mr.  JenDiaon,  hk 
«vi<leDcis  WM  ronneriy  ntode  meof ;  and  hi» 
cvidenoe  was  approved  of  too,  as  b  well  known 
totbosethaitat  judges  npon  the  tale  viaooiint 
Staflord.  Bat  this  is  thai,  my  loid,  1  most 
needs  saj  ibr  myself,  that  aa  I  nope  to  see  the 
<iay  of  salTatkm  in  another  world,  wbateter  I 
hare  swoni  about  Mr.  Irdaed's  bang  here  ia 
town  betwixt  the  8th  and  19th  of  Angost 
16?8»  and  in  the  beginning  of  Seoteniher,  is 
true,  ss  I  shall  answer  U  belore  God  another 
day.  And,  my  lord,  as  lathe  eiridenoe  this  day 
brought  minst  me,  I  desire  you  would  but 
ebeerre,  though  that  there  ara  many  of  those 
witnesses,  yet  a.  g^reat  pari  of  them,  do  not 
come upto  the  8th  of  Iflth  of  August:  And  I 
bope  your  lonkhip,  wiU  remember  and  re* 
mark  to  the  jury,  what  little  csedit  those  of 
them  had  thatoame  to  testify  m  the  behalf  of 
Mr.  Iretand  at  his  trial,  and  at  the  Five  Jssnats. 
Triab,  of  which  there  asetwo  recoids  before 
you ;  and  they  do  first  jjwtify  this,  thai  Ireland 
•ad  the  rest  oi'  them  w^re  goilW  ef  what  they 
weieaeensed  of;  and  then,  that  these  wit- 
nesses did  nottestify  the  truth. 

Besides  these  two  trials,  my  loid,  yen  have 
a  third  verdict,  and  that  is  at  the  trial  of  Mr. 
Langhom :  now  the  whole  Popish  Plot  al- 
most was  taid  forth  in  those  three  trials  i^  and^ 
my  lord,  I  believe  verily  I  am  the  first  preee* 


after  verdict  upon-  verdict,  and  judgment 
cxeontion  upon  these  verdicts;  and  when  no  new 
obiection  is  now  offersd,  but  what  was  then  start- 
ed ;  and  no  new  circumstance  occurs  now,  but 
was  as  forcible  then,  exosfit  it  be  the  change 
ef  the  season.  And  I  desire  it  may  be  con- 
sidered, when  all  the  judgea  of  England  were 
esmmiarioncrs  of  Oyer  and  Terminer  at  those 
trials,  these  matters  were  fully  discussed  and 
Mnted  ;  and  then  they  did  look  upon  all  the 
objections  ss  fidly  answered  and  confuted. 

My  lord,  I  amconfident  if  I  had  been  a  wit- 
■essm  any  other  cause,  than  of  a  conspiracy 
ef  the  P^ipiito,  I  might  have  had  fairer  quarter 
than  I  have  now ;  and  I  do  verily  beKeve,  that 
at  this  rate  it  is  more  safe  for  Papists  to  be 
ti^itors,  thu  fcr  any  PMtestant  to  discover  a 
Ptopish  Plot 

My  Lord,  and  Gentiemen  of  the  Jury,  I 
beseech  yon  to  take  my  case  in  your  senovs 
conrideratkm,  as,to  tne  hardship  of  it;  and 
since  aH  my  witnesses  are  in  places  unknown , 
or  they  are  such  as,  eanaiderin^  the  times, 
dare  not  appear,  seme  of  them  being  hiwyers, 
and  under  fear  they  shall  fare  the  worse  in 
their  practice;  and  others  being  persons  that 
depend  upon  th^  law,  and  think  ttaey  shall  be 
looked  ill  upon,  as  I  am  now  kraked  upon  with 
a  hard  eye  by  the  Popish  Party  and  their  ad- 
herents :  yet  I  hope,  you  that  are  sworn  to  do 
justice,  will  not  let  me  be  ruined  by  a  number 
of  ^Ise  witnesses^  by  the  evidence  of  papists 
that  ara  partass.    For  if  yourkMdship  please 


to  consider  that  Tote  of  the  Lords  House» 
which  is  a  oourt  of  Record,  wherem  they  do 
declare,  that  they  are  fully  satisfied  Y^f 
the  proofii  they^  hove  heard,  that  there  then 
was,  and  for  divers  years  last  pest  had  been  n 
horrid  and  treasonable  plot  and  conspiraoyy 
contrived  and  carried  on  by  those  of  the  Popish 
religion,  for  the.  murdding  of  his  maiesty's^ 
sacred  pearson,  and  fiir  sobvertiog  the  Protes- 
tant religion,  and  the  ancient  and  established 
govenment  of  this,  kingdom ;  whioh  vote  of 
pariiamant,  my  lord,  does  makoithe  papists  tn 
be  all  parties  in  this  case ;  and  where  tney  am 
partiea  I  hope  they  shall  not  be  admitted  an 
evidence,  or  at  least  not  be  believed ;.  because. 
there  is  a  turn  to  be  served  by  them  i^ns^ 
mO}  and  a  revenge  they  ara  resolved  to-  take 
upon  me ;  for  they  have  hopes  now  of  bring-* 
ii^in  their  religion,  and  are  to  welaome  that 
in  withmy  ruin ;  and  this  is  the  cause  of  thin 
prosecutk^n.  Their  ^es  do  see  now  what 
theif  hearts  so  long  desired,  that  is,  the  death 
of  a  great  man,  whedied  but  lately,  and  agamsft 
whose  lift  they  .had  oonsfiired  so  oflen,  and  so 
long.  My  kwd,  if  this  had  been  the  first  con- 
sniraoy  that  ever  the  papists  were  guilty  of, 
there  might  have  been  some  naore  scruple  and 
objeetion  in  the  case :  but  if  you  cast  3M>ur 
eyes  upon  Campian,  and  others  in  queen  £11* 
zabeth^s  time ;  of  Garnet,  and  the  Pbwder- 
Jesuitsin  king  James's  time;  and  thedesigna 
of  the  Popish  party  in  the  time  of  the  late  m^ 
Charies  the  first,  cUscovered  to  the  arabbishept 
of  Canterbury:  if  these  tilings  do  pass  foe 
truth,  and  there  is  no  averment  against  so 
many  records  as  we  have  of  their  coa8piracie% 
then  my  discovery  is  no  such  improbable  % 
thing  ;  aoid  I  hope  then  the  gmitlemen  of  the 
jury  will  take  it  mto  their ,  considerations,  whe 
they  are  that  are  witnesses  in  this  case;,  men 
whose  very  religioo  is  rebelUon,.  and  whose 
principles  and  practices  are  pernicious  to  the 
government,  and  thereby  they  are  to  be  looked 
upon  as  dangerous  per:»ons  in  churoh  and  state^ 
But,  my  lo^if  the  letters- of  Coleman  be  well 
considered,  they  will  justify  me.  Thai  he 
corresponded  with  Le  Chaise  the  French  kiiy 'n 
confessor,  for  the  promoting  of  Popery  in  fing** 
land,  is  notorious  to  all  mankind  that  have 
either  read  or  heard  that  trial :  your  lordshqn 
was  of  counsel  for  the  king  in  that  case,  snd 
heard  how  it  was  opened,  and  phunly  proved 
upon  him.  And  when  his  letten  have  been 
made  so  public,  and  proved  under  his  own 
hand,  nay,  and  confessed  by.  himself ;  I  think 
no  man  will  doubt  but  that  must  be  a  plain 
proof  of  the  pk>t,  and  enough  to  vindicate  me. 

My  lord,  I  have  one  word  more,  aiid  then  I 
have  done,  and  leave  it  to  your  lordship,  and 
the  jury.  My  lord,  as  they  would  now  fling' 
,  so  there  is  an  evi* 
murder  of  Godfivy 
upon  a  rrotestant  reer  ;  and  because  an  in- 
dictment was,  upon  the  testimony  of  the  traitor 
Fitzharris,  against  that  noble  lord,  they  have 
resolved  to  have  profligate  villains  to  take  his 
life  fy€  that  mordec:  thatis  appfrent ;  and  sn 


the  jury,    myioro,  asine} 
the  Popish  Plot  upon  me, 
dent  design  to  fliiur  the  n 
upon  a  Protestant  Peer  ;  a 
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they  mllffO  on  step  by  step,  if  they  be  let 
aloue ;  and  think  atlen^^th  to  wipe  their  mouths 
with  Solomon's  whore,  and'  say,  they  hare 
4one  no  mischief.  My  lord,  I  leave  these 
things  to  the  consideration  of  the  court  and 
kiry :  I  will  not  detain  you  any  longer.  I 
haf  e  called  what  witnesses  I  could  get ;  but 
the  distance  of  time  has  made  it  impossible  for 
me  to  ha?e  those  here  now,  that  did  give  evi* 
dence  in  this  matter  before. 

My  lord,  I  have  one  favour  to  beg  of'  the 
court ;  I  had  but  a  bad  night  last  night,  and 
am  now  in  great  pain ;  1  desire  that  you  would 
Ifrant  me  one  request,  ihat  I  may  have  coun- 
sel assigned  me^  to  argue  the  errors  in  yes- 
terday's Indictment :  my  lord,  I  %xn  but  a 
poor  man,  and  cannot  be  at  the  charge  of  feeing 
counsel. 

L.  C.  J.  We  did  assijgrn  yon  counsel  before, 
you  may  have  who  you  will  tor  couns^K 

Oates.  Will  your  lordship  be  pleased  to  do 
me  the  fiivour  to  let  me  have  some  time  to 
prepare  and  instruct  counsel  ? 

X.  C.  J.  Ay,  what  time  would  you  have  f 

Oates.  A  week's  time,  if  your  lordship  please. 

L.  C.  X  Give  him  till  this  day  seven-night, 
there  may  be  no  hurt  in  that. 

Gates,  Till  Monday  come  seven-night,  if 
your  lordship  please,  let  me  have.  . 

X.  C.  J.  No,  no,  we  cannot  do  that ;  we 
give  you.  a  week's  time,  which  is  more  than 
Ordinary :  forhy  the  rules  of  the  court  there 
are  but  four  days  allowed,  and  those  would  be 
out  Monday  or  Tj^esday. 

Outes,  ithank  your  lordsliip  for  that  time 
you  have  given  me  ;  but  I  hope  you  will  be 
pleased  to  lake  the  particulars  I  have  men- 
tioned into  your  consideration  ;  and  I  desire  I 
nay  have  liberty  to  go  home,  because  I  am 
sot  well. 

X.  C.  /.  Ay,  you  may  go,  if  you  will. 

Sol,  Gen,  May  it  please  your  lordship,  and 
you,  gentfemen  of  the  jury,  the  question  that 
you  are  to  try,  is  a  perjury,  whioh  is  chaifired 
on  Jthe  defendant  Titus  Oates,  for  swearing 
that  William  Ireland  wns  in  town  upon  the  first 
or  second  of  September  1678.  And  likewise, 
lor  sweating,  that  he  took  his  leave  of  him  at 
his  chamber  in  Russell -street,  between  the 
eighth  and  twelfth  of  August  1678.  And  we 
do  assign  the  pegury  in  both  those  points,  that 
he  is  forsworn  in  both  ;  and  the  evidence  of 
that  peijury  is,  that  it  is  impossible  to  be  true 
what  Gates  did  swear,  because  Mr.  Ireland 
was  Dot  in  town  between  the  eighth  and  twelfth 
of  Augnst,  nor  the  first  or  second  of  September. 

Gentlemen,  you  have  heard  the  evidence 
tl)at  has  been  given,  and  there  has  been  no  less 
than  between  forty  and  fifty  witnesses  produced, 
to  shew  that  it  is  really  impossible  wnat  Oates 
did  swear  should  be  true :  he  tells  you  that  this 
matter  is  in  a  circumstance  of  time,  wherein  it 
IK  difficult  for  a  man  to  be  positive  to  a  day, 
•and  a  man  may  be  allowed  some  latitude  in 
such  a.  case ;  nay,  it  is  usual  with  witnesses  in 
joints  oftime,toswearwithahtiUide.    But, 


mv  lord,  to  shew  that,  if  we  shoaM  grant  the 
false  doctrine  to  be  tine  (and  false  most  certain- 
it  is,  and  of  mischievous  consequence  it  woaki 
be,  if,  when  €bings  are  charged  iipon  men,  thsi 
depend  upon  circumstance  of  time  and  pboe, 
the  witnesses  should  not  be  strictly. kqit  to 
those  circumstances),  yet,  f  say,  grantiiig  tbit« 
position,  it  is  impossible  it  should  do  him  say 
service  in  thecase  belbre  you :  for  between  the 
beginning  of  August,  and  the  14th  of  Sepleni* 
ber,  wluch  includes  both  the  times  he  swein 
to,  (and  the  latitude  of  above  twenty  days  to 
boot)  there  is  not  any  one  moment  of  tjiae, 
wherein  his  oath  could  be  true. 

Gentlemen,  you  observe  what  the  witmMei 
have  said,  how  they  have  given  yoa  an  ac- 
count of  every  particular  day  of  both  nontht, 
from  the  3rd  of  August,  when  he  firrt  left 
London,  to  the  14th  of  September,  when  be  n- 
tumed  back  again  :  we  did  ask  tJie  witneasei, 
that  it  might  appear  to  be  pUioly  true  wkat 
they  swear,  if  they  had  any  particular  drcom- 
stances  that  made  them  to  remember  it ;  sad 
they  have  given  a  great  many,  and  now  it  lies 
upon  us  to  shew  you  that  it  is  demonstratiQB, 
that  what  they  have  said  and  testified  mast  be 
true ;  and  that  those  days  they  speak  of;  he 
was  in  the  places  they  named. 

For  tak^  the  periods  of  time,  and  yon  wiD 
find  you  have  him  from  the  Srd  of  August  lo 
the  16th,  with  my  lord  Aston,  going  fh«i 
London  to  Tixhall ;  upon  the  17th  they  give  ' 
you  an  account  of  him  at  Mrs.  Harwell's  to  the 
26th  ;  from  the  36th  to  the  4th  of  September, 
there  are  others  that  give  you  a  particular  ac- 
count, by  remarkable  cirpumstances,  where  be 
was  every  day  in  Stafibrdshire ;  from  the  4di 
to  the  7th  you  find  him  at  Wolverfaamptoo. 
For  the  8th  indeed,  we  do  give  n6  particular 
accomit  whefe  he  was  that  &y  ;  .but we  prore 
that  upon  the  9th  he  was  at  llxhall,  and  hom 
thence  be  came  away  with  sir  John  Soutfaooat 
towards  Loudon ;  and  there  you  have  a  parti* 
cular  account 'where  he  was,  every  day  tdlthe 
14th,  when  he  returned  to  his  lodffmg. 

And  now,  gentlemen,  I  shall  shew  yoo, 
that  if  you  believe  these  witnesses  saw  him  ii 
these  months ;  that  certainly  it  wasuiion  those 
days  they  speak  of  that  they  did  see  him. 

First,  That  be  went  out  of  town  in  August, 
you  have  these  witnesses,  Anne  Ireund, 
£leanor  Ireland,  Mrs.  Duddle,  Mrs.  Quiao^ 
and  my  lord  Aston.  Well,  how  come  tbey  to 
remember  it  was  upon  the  3d  of  August? 
Why  the  four  women  remember  it  bv  this  per- 
ticiilar  remark  ;  three  days  before  there  waaa 
holiday,  which  they  keep  in  memory  of  Igna- 
tius ;  and  upon  that  day  they  remember  Mr. 
Ireland  went  abroad  to  take  a  recreation,'  and. 
came  home  again  that  night,  though  the  mt 
of  the  company  staid  there;  because  he  was  la 
go  out  of  town  upon  the  thiind  day  after,  whieh 
must  be  the  third  of  August ;  for  Iffoalittf's 
day,  you  hear,  is  always  the  hujt  of  July.  Aad; 
they  do  positively  swear,  that  upon  the  Sd  of 
August,  he  took  his  leave  of  Anne  Ireiand  and 
Eleanor  Ireland.    Mrs.  Duddle  *-- 
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that  he  went  out  that  day.  'Mrs.  Qaino, 
"whofle  hasbaod  was  his  tavlor,  sajrs,  he  did 

.  stay  a  little  to  have  somewhat  in  his  clothes 
meiided ;  and  she  saw  him  in  his  boots,  and  he 
said ''he  was  to  go  oat  of  town.  Mrs.  Anne 
Ireland  says,  they  took  the  liberty  to  lodge  a 
S^tlewoman  in  his  chamber,  and  saw  him  not 
again  till  a  fortnight  before  Michaelmas :  And 
that  he  did  go  out  of  town  upon  the  Sd  of 

.  August,  b  further  proved  by  my  lord  Aston, 
nvho  noted  it  down  in  his  book  at  that  time, 
that  Ireland  came  to  his  house  at  Standen  in 

.  Hertfordshire ;  so  that  here  is  as  strong  an 
evidence  as  can  be,  that  he  did  go  on  the  3d  of 

^  August,  and  that  they  remember  it  to  have  so 

'been,  by  all  the  circumstances  that  can  be 

,  imagined. 

Well,  the  third  of  August  he  went  out  of 
town.  The  4th  of  August  we  give  an  account 
'where  he  was :  he  staid  that  day  with  my  lord 

.  Aston  at  Standeb.  The  5th  of  August  he  set 
out  with  my  lord  Aston*s  company,  and  went 
to  St.  Albans.  Th»6th  he  went  to  Northampton. 
The  7lh  to  Coventry.  The  8th  to  Tixhall ;  and 

.'the  company  that  went  with  him  proves  it, 

.  Tvhich  wi6  Sir  Edward Southcoat,  and  Mr.  John 
Southcoat ;  and  Harrison  and  Hobson  who  saw 
bim  go  in  the  company  ;  and  Mr.  North,  who 

'  says  he  saw  him  every  day ;  and  Inffletrap, 
the  coachman  that  drove  the  coach :  lul  these 
remember  it  positively,  and  some  of  them  speak 
of  a  remarkable  pretty  horse,  which  he  rid 

'  spon. 

Now  when  he  comes  from  Tisball,  (for  we 
bave  brought  him  hither  by  manifest  proof,  by 
inen  that  could  not  foi^et,  bv  men  that  saw 
bim  in  the  company)/  there  he  remained  (as 


.  they  all  testify^  till  the  18th  of  August,  and  that 
was  the  Tuesday  aAer  his  arrival  at  Tixhall ; 
and  from  thence  he  went  that  day  a  journey 
into  FlinUhire,  to  Holy-Well ;  and  that  is 
proved  by  the  witnesses  that  were  in  his  com- 

Eany  in  that  journey.  They  tell  you,  the  IStb 
e  lay  at  Nantwitch.  The  14th  at  Holy- 
Well.  -The  15th  at  Chester.  And  the  16th 
he  came  back  again  to  Tixball.  And  so  here 
yon  have  abundance  of  witnesses,  tbat  give 
you  a  particular  account  where  he  was,  in 
what  company  they  saw  him,  from  the  3d  of 
August  to  the  16th.  If  he  were  then  in  this 
company  from  the  3d  to  the  16th,  he  could  not 
'  be  in  his  chamber  in  Rnssel-street,  between 
the  8th  and  the  12th. 

Tben^we  came  to  the  17th,  and  then  we  find 

him  to  be  at  Wolverhsmplon,  where  he  con- 

'  tilled  to  the  d6th  ;  and  that  it  must  be  between 

the  17th  and  the  26th,  is  plain  :  For  aiUr  that 

*  time  which  Mrs.  Ilarwell  speaks  of,  the  other 

'  witnesses  give  such  circumstances,  that  it  can- 

[  not  be  otiierwise.     You  find  him  on  the  2  Tth  at 

'  a  horse  race,  which  is  a  remarkable  circom-  ^ 

'stance ;  and  these  arc  things  that  men  do  very 

[  well  remember  what  days  of  the  month  they 

bapnen  upon.     We  then  eive  you  an  account 

'  of  the  29th ;    that  at  Tixnall  he  was  seen  in 

company  upon  the  bowling- green  with  persons 

of  quality;     SSr  Thomas  Whitegrave,    and 


others :  so  we  give  yon  an  acoount  where  he 
lodged.  The  28th  he  was  at  Bellamore.  The 
20th  be  went  to  Mr.  Heveninsham's,  there  ha 
lodged  till  the  1st  of  September  ;  and  this  i» 
remembered  by  particular  circundstances,  that 
he  went  a  fishing,  and  a  setting,  and  a  hunting. 
Then  the  next  day,  which  is  the  1st  of  Sep* 
tember ;  and  the  next  day  after,  the  2d  of  Sep- 
tember, they  saw  him  at  Mr.  Gerrard's; 
be  dined  upon  the  2nd  at  Mrs.  Crompton's, 
and  lay  at  Boscobel ;  there  he  continued  the 
3rd,  and  the  4th  he  came  to  Wolterhamptom 
again. 

So  that  this  shews,  that  what  Mrs.  Harwfjl 
did  speak  of,  was  true ;  for  if  Mrs.  Itarwell  did 
see  him-,  as  it  H  not  at  all  doubted  but  she  did, 
it  must  be  in  that  interval  of  time  between  the  . 
16th  and  the  27th ;  where  we  give  you  an 
account  of  him  by  other  undeniable  cn^um- 
stances,  that  he  lodged  at  other  places,  and 
could  not  lodge  at  her  house  at  Wolverhampton. 

Besides,  gentlemen,  the  particular  circum- 
stances that  they  do  remember  him  by,  proves 
it  to  be  on  those  days.  Mrs.  Harwell  gives  her 
positive  oath,  that  he  did  come  there  the  ilih^ 
and  lay  there  every  night  to  the  26th,  wbidi 
was  on  the  Monday  seven-night  after ;  and 
tbat  he  came  a^in  the  4th  of  September  after, 
and  lay  there  till  the  7th. 

Then  there  is  Rushton,  another  witness,  that 
saw  him  at  her  bouse  the  18th,  19th,  20th, 
21st,  22d,  and  25th.  And,  I  say,  it  must  be 
those  days,  because  we  have  given  an  ac- 
count, by  other  witnesses,  of  all  the  other  days, 
and  it  must  be  that  very  time  that  Gates  speaks 
of ;  for  it  was  the  summer  before  Ireland  was  ^ 
apprehended  and  executed  for  the  plot,  \Huch  ' 
was  Michaelmas  1678. 

Mr.  Winford,  he  remembers  him  at  Wolver* 
hampton,  the  18th,  lOth,  22d,  and  24th. 

Stanley  remembers  the  18th  and  19th  ;  and 
if  you  ask  him  how  he  remembers  it,  be  telts 
you,  by  a  circumstance  that  most  men  would 
reniember ;  he  buried  his  child  that  day,  and 
entertained  Ireland  with  the  provision  for  the 
funeral.  Now  men- osnaliy  remark  such  ac- 
cidents as  these :  fur  tliat  is  a  thing  a  man 
cannot  forget,  that  has  any  concern  in  the 
world  for  those  that  are  so  nearly  related  to  him ; 
and  therefore  such  circumstances  pust  of  ne- 
cessity evince  the  truth  of  what  he  speaks, 
because  it  is  bi-ought  to  his  mind,  by  an  accident 
that  cannot  be  forgotten. 

Mrs.  Porcell,  which  is  the  next  witness ;  and 
she  remembers  to  have  soeii  him  the  18th,  19th9 
20th,  21st,  22(1,  and  23d ;  for  she  remembers, 
the  laj>t  of  them  was  the  day  before  Bartho- 
lomew day,  which  was  a  remarkable  day. 

Then  there  is  another  man,  that  looked  to 
his  horse  whilst  he  was  there,  but  bis  memory 
will  not  serve  him  to  speak  to  any  particular 
time ;  he  only  evidences,  that  he  was  there  { 
and  the  other  witnesses  speak  to  the  time. 

Mr»  Stamford,  he  remembers  it  to  be  at  tbat 
time,  because  he  saw  him  on  the  Sunday  after 
the  Assumptien  of  our  Lady,  which  is  «d ways 
the  15th  of  August:  and  the  like  says  Mrs. 
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Gifford.     These  circnnistaDoes  f  erify  her  tes- 

And  Mr.  Gifiord  remembeni,  be  came  od  tiie 
irth  day ;  and  he  law  him  every  day,  till  the 
86th  day. 

And  Mrs.  Towler,  who  is  BIrs.  Harwell's 
daughter,  she  rem^befs  he  came  the  17th 
^y ;  and  she  was  ia  his  company  erery  day, 
till  the  26tb,  except  one  day,  when  lie  went  to 
Ldtohfield;  that  was  the  day  before  Bartho- 
lomew-day, which  was  Friday. 

Mrs.  Keeling,  she  swears,  that  upon  the 
17th  day  he  came  there,  which  was  Satarday. 
>Shc  saw  him  on  the  Sunday,  and  on  the  Mon- 
di^ ;  and  went  on  the  Monday  yi  the  afternoon, 
to  the  fimeral  of  her  mother,  which  is  another 
dreumstanoe  that  she  must  needs  remember ; 
and.  by  that,  luui  the  remembrancb  of  the  day 
of  the  month  when  he  was  there :  and  she  re- 
tuned  back  again  on  Thursday,  and  heard  him 
that  day,  but  did  not  see  him.  But  she  aaw 
him  every  day  after,  till  he  went  away ;  and 
she  remembers  his  going  awar  was  upon  the 
S7th.  And  she  ^remembers  likewise,  that  he 
'  Ktomed  the  4th  of  September  after. 

BIr.  lUchardson,  he  proves^  that  he  saw  him 
open  the  19th  day  of  August  at  Wolverhamp- 
ton;  as  he  was  told,  it  was  he :  and  beingasked, 
wboihewastoldsof  Be  says,  Mrs.  Harwell 
told  him  80  some  time  before  he  was  appre- 
hended ;  so  that  she  could  not  tell  it  him  then, 
to  serve  a  turn.    And  he  is  a  Protestant  too. 

So  is  likewise  £leanor  Graves;  who  gives 
yOK^  an  account  that  she  saw  him  there  on  the 
flOth,  21st,  and  S9d ;  and  on  the  23d,  she  went 
to  Litchfield  .with  him  ;  and  upon  the  S^th, 
slie  sppp*d  with  him  at  Mr.  Winrord's. 

Now,  genthmien*  you  have  a  full  account  of 
it,  even  to  a  demonstration,  that  he  must  be  in 
these  places  at  this  time,  if  you  will  believe  one 
dking,  that  is,  that  these  witnesses  saw  him  at 
»s|l.  And  sure  none  can  doubt  but  these'  wit- 
nesses did,  upon  the  circumstances  they  have 
testified,  see  him  in  August  and  September : 
and  theA  it  must  be  those  particular  times,  that 
th^  speak  of 

At  Wolrerhampton  then  yon  have  him  to  the 
26th :  The  27th  day,  you  nave  an  account  of 
liim  at  the  horse-ra6e  at  Etching-hill.  The 
88th,  Mr.  Howard  gives  you  an  account,  he 
dined  at  Bellamore,  at  Mr.  Aston's.  The  29th, 
you  find  him  at  the  Bowling-gp-een  at  Tixhall ; 
and  from  thence  to  Mr.  Hevenmffbam's,  where 
he  lod^  that  night,  and  staid  there  the  SOth ; 
'  which  IS  proved  by  the  circumstances  of  fishing 
in  the  morning,  and  setting  in  the  afternoon. 
And  the  nest  day,  which  was  Saturday  Uie 
31st,  you  hear  he  was  at  the  killing  of  a  buck, 
"Where  Mr.  Gerrard  was  expected,  but  sickness 
.  prevented  his  coming^  And  you  have  him  the 
1st  of  September,  which  was  Sunday,  at  Mr." 
Genard's  bouse,  where  several  of  the  witnesses 
'did  see  him. 

And  besides,  on6  Proctor  tells  you,  be  saw 

,him  the  31st  of  August  at  Fulford,  at  Mr. 

Lowe's.    And  he  very  well  remembers  that  to 

be  the  time,  by  a  remarkable  sircnmstance 


1 


For  (says  he)  the  last  day  of  Angiist  I  west  Id 
pay  soDM  money,  (which  is  a  thing  men  ars 
raaerally  very  punctnal  in)  and  when  I  eune 
home  again  I  ibund  hnn  there.  And  he  swcsn 
he  saw  him  at  ]Hr.  Gerrard's  house,  the  Ut  of 
September,  the  day  after. 

Mr.  King  remembers  he  saw  him  aft  Mr. 
Gerrard's,  of  Hildersham,  the  first  of  Septoa- 
ber ;  and  that  hedmed  at  Mrs.  Crompton'stbe 
second  of  S^tember ;  and  staid  there  till  tws 
of  the  clock  m  the  afternoon ;  and  went  fivs 
thence,  with  an  intent  to  go  to  BoseobeL 

Lee  says,  he  saw  him  at  Mr.  Gcmvifi 
Jionseanaat  Mrs.  Croropton's :  thathedioed 
there,  and  went  ftvm  thence  to  Panoass,  vA 
ftom  thence  to  Boscobel. 

Mr.  Biddulph  rsmerobers  he  dined  with  bim 
on  the  second  of  September,  at  bis  aunt's ,  uA 
that  by  this  oircumstance,  he  was  desired  by 
my  lord  Cullen  to  see  a  horse-race  in  Nor- 
thamptonshire; and  promised  mylordCnlka 
to  come :  wbidi  horse-race  is  always  on  a  cer- 
tain day,  the  first  Thursday^ in  Sqitember ;  sod 
that  year  it  happened  to  be  the  fifth  ofScjN 
tember :  and  it  was  the  Monday  before,  tbst  m 
dined  at  his  aunt's :  and  because  of  hisproouie 
to  my  lord  Cullen,  he  woukl  not  stay  aU  n^ 
And^so  it  must  be  the  second  day  ot  SepteoMr 
that  he  saw  him  there. 

Mrs.  Crompton  says  it  was  the  same  day 
that  her  nephew,  Mr.  Biddulph,  dined  there: 
for  he  was  a  Stranger,  and  she  never  saw  hjm 
before,  nor  after.  «. 

And  there  is  another  gentlewoman,  )|ii. 
Palmer,  that  swears,  be  dined  at  Mrs.  Cromp- 
ton's :  but  she  cannot  tell  the  particulsr  tnoM 
when. 

Mrs.  Giffind  saw  him  at  Pancrass,  betwedi 
the  hours  of  four  and  five  in  the  aft«iis«i, 
upon  the  second  of  September :  and  Lee  west 
along  with  him  to  Pancrass ;  and  ft-om  thence 
he  went  to  Boscobel. 

Mr.  Pendrel  sa  Ys,  he  saw  htm  the  second  if 
September  at  nignt ;  ft^r  he  came  to  his  booie. 
Wnich  agrees  with  all  that  the  other  witoe«ei 
say,  which  was,  thai  he  intended  to  go  to  fioi* 
c(Jbel  that  night  He  and  his  wife  both  testify, 
that  there  he  lodged  upon  the  second  of  Sep- 
tember ;  and  staid  there  the  3d  of  Septem- 
ber; and  went  from  thence  the  fooith  tv 
Black-Ladies;  where  Mr.  GifTord  tells  yes 
he  dined. 

And  we  have  given  you  an  account  bsAre, 
where  he  was  the  fourth  at  night:  for  then  be 
was  returned  to  Wdverfaampton  ;  and  there 
he  lodged  to  the  seventh  of  Se}>tember.  M 
after  Ae  seventh  of  September,  tboijgh  we  do 
not  give  you  a  positive  evidence,  That  apon 
the  seventh  of  September,  at  night,  or  upon  the 
eij^th,  he  was  at  my  lord  Aston's ;  yet  we  baw 
given  you  that  which  amounts  almost  to  a  de* 
monstration,  that  he  most  be  there  upoo  the 
eighth  of  September.  Tor  he  went  from  tbeooe 
with  sir  John  Southcoat,  to  ^  towards  Loodos^ 
on  the  ninth.  And  our  evidence  is  the  mo^ 
credible,  because  they  swear  cautiously  sH  « 
them :  unless  they  remember  some  reniirkilil^ 
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ircamstaboe,  they  will  not  take  upon  them  to 
\x  upon  a  particnlar  time. 

Then,  gentjemen,  we  ^veyou  an  acooant,  hy 
be  peraoDs  that  were  m  hia  company  where 
m  was  every  day,  all  along  from  the  time  he 
eft  Tixhal],  down  to  the  time  he  came  tp  sir 
ohn  Souihcoat's  house  in  Surrey.  And  this 
>urney  took  up  the  ninth,  tenth,  eleventh,  and 
welflb  of  September :  there  are  four  days ;  and 
le  staid  there  one  day.  Then  he  sold  Mr. 
touthcoate'  his  horse.  Mr.  Sonthcoate  lent 
lim  bis  horse  to  come  to  town ;  and  the  next 
laylie  did  come  to  town;  and  so  we  have 
roiight,him  to  Saturday  the  fourteenth  of  Sep- 
emMT. 

And  now,  let  all  the  world  be  judge,  if  there 
e  aiw  possible  room  tefl,  that  any  one  word 
Ir,  Gates  has  said  can  b4  true;  even  g^iving 
lim  the  latithde  of  time  he  himself  desires, 
nd  says  all  witnesses  must  be  allowed.  No, 
bere  is  not  one  minute  for  him,  wherein  he 
an  be  verified  in  anyone  tittle  of  his  evidence, 
a  to  Ireland's  being  in  town.  And  this  is  that 
rliich  I  call  j[aiid  sure,  well  I  may  so  call  it) 
^demonstraiive  proof,  that  what  Gates  did 
wear  is  utterly  false. 

Gentlemen,  the  jury  had  not  this  evideuce  at 
be  trial  of  Irdand :  some  there  were  that  went 
ut  ofthe  town  with  him;  and  some,  one  or 
wo  of  Wolverhampton,  were  at  the  &re  Je- 
luits  trials ;  but  not  above  five  or  six  in  all 
f  these  fortv  odd,  that  now  appear.  True  in- 
lead  it  is,  all  these  were  not  there ;  and  Ireland 
ipon  that,  unfortunately  sufiered ;  for  so  Tmay 
ftke  leave  to  say,  it  was  unfortunately. 

Mr.  Gates  has  said  one  thing  unto  you, 
fhich  he  lavs  much  stress  upon :  he  w^uld 
lave  you  Iook  upon  it  as  a  rreat  hardship,  that 
Ilia  prosecution  comes  lo  late ;  and  that  it  is 
trange  aner  six  yeata  time  spent,  this  should 
ow  oe  set  on  foot. 

But,  gentlemen,  I  cannot  but  with  much 
nrrow  remember  to  you,  and  I  know  yon  all 
jteieaAer  it  too  well;  that  there  was  a  time, 
rhta  the  city  of  London  was  so  far  corrupted, 
bat  it  was  oecome  a  refuge  and  a  sanctuary 
>r  high  -treason ;  when  there  was  no  justice  to 
e  had  for  the  kinsr  tb^ere;  when  men  lodged 
liemselves  within  uiose  walls,  as  a  protectiop 
>r  their  conspiracies :  we  all  remember  the 
me,  when  indictments  were  preferred,  and  a 
lain  evidence  given  to  a  grand  jury,  even  to 
le  public  satis&ction  of  all  that  heard  it;  and 
et  they  have  refused  to  find  the  bill :  And  not 
ply  so,  but  were' so  abetted  by  the  rabble,  that 

was  scarce  safe  for  the  judges  to  sit  u(M>n  the 
each.  These  are  things  none  of  us  c;^  for- 
et,  but  must  be  peruetually  remembered  to 
16  shame  of  the  authors  and  contrivers  of 
lem :  And  therefore  it  is  no  wonder  an  indict- 
ment was  not  preferred  against  Mr.  Gates  at 
lat  time,  when  the  plainest  proof  against  cri- 
linals  eould  not  be  admitted.  And  this  will 
ive  every  man  satisfaction,  why  it  has  been 
sbiyed ;  and  I  hope,  at  the  same  time,  give 
rery  man  a  caution,  how  they  &fl  into  the 
ke  cwcnmataneet  again. 

WUX. 


But,  gentlemen,  voii  have  heard  the  evi-» 
dence  that  is  now  offered,  to  prove  this  .matter 
of  fact ;  and  it  is  a  plain  demonstration,  if  you 
will  believe  that  Mr.  Ireland  waa  seen  by  thea^ 
men  at  all,  he  was  seen  at  those  very  time* 
tliey  have  particularly  declared:  For  upon 
consideration  of  the  circumstances,  it  is  impose 
sible  it  should  be  at  any  other  times ;  and  so  I 
leave  it  to  you  to  judge  upoi^  the  whole,  whe* 
ther  the  defendant  be  perjured  or  no. 

L,  C  X  Gentlemen  of  the  j  nrr,  this  case  bat 
taken  up  a  great  deid  of  time ;  but  it  is  a  case 
of  that  moment  and  consequence,  that  sure  n»  < 
time  ou^ht  to  be  thoug[ht  too  long,  that  is  eiq* 
ployed  for  the  discovering  of  the  truth,  so  oe-> 
cessary  to  be  discovered,  as  the  matter  now  i^ 

auestion.  For  as  I  said  at  the  beginnipg  i]^po«k 
nis  occasion,  and  1  cannot  but  sav  it  ag^Eun 
now  ;  I  confess,  l  cannot  without  horror  an4 
trembling,  reflect  upon  the  many  miscluefii 
and  inconveniences  we  have  been  run  onto,  if 
the .  testimony  given  this  day  in  this  cans^ 
against  Gates  prove  true,  as  I  cannot  in  the 
least  imagine  wliere  there  should  remain  tfaft 
least  objection  a|g;ainst  the  truth  of*it ;  I  ctmnmi 
I  say,  but  bewail,  that  so  many  innocent  per* 
sons  (to  the  reproach  of  our  nation  be  it  spoken) 
have  suffered  death  upon  this  account. 

God  deliver  me  from  having  the  least  stain 
of  innocent  blood  imputed  to  me!  Anditii 
more  to  be  lamented,  when  we  see  that  in^pux 
dence,  which  has  brought  ihat  infamy  ujpoB 
our  land,  continues  with  a  brazen  face,  oefyuig 
all  shame  to  tliis  day.  But  by  this  we  niay  b^ 
informed,  how  some  men's  consciences  are 
seared,  and  that  there  are  some  people  th^t  d9 
indeed  live  without  the  fear  of  Go^  in  the 
world.  For  if  that  man,  who  has  assumed  ta 
himself  the  habit  and  character  of  one  that 
should  preach  to  others  religion,  virtue,  and 
the  things  that  becoine  irue  christians,  shaB 
become  such  a  monster  of  impiety  and  in\pu* 
dence,  in  defiance  of  heaven  and  earth  i  vrW 
greater  and  more  manifest  proof  can  thm  b6 
of  a  seared  conscience  ? 

I  cannot  but  lament  likewise  the  wickadnesi 
of  our  age,  when  I  reflect  upon  the  testimony 
of  that  other  wretch,  (indeed  I  cnnno|  ys^ 
terms  severe  enough  tor  him)  tEat  when  b^ 
was  g^ing  into  another  world,  should  persiit  in 
such  gross  falsities  ;  I  mean  Bedloe,  mfaiii^us 
Bedloe ;  and  let  bis  name  be  for  ever  infamoui 
to  an  mankind,  that  have  any  regard  or  Refer- 
ence for  the  truth ;  that  be  shonld  With  his 
latest  breath  dare  to  aftirm,  that  every  word 
he  had  said  ofthe  Popish  Plot  was  true;  wtlef 
it  is  as  clear  as  the  sun,  by  the  testimonv  Q^ 
this  day,  that  every  j^brd  he  swore  about  Ire- 
land was  utterly  false. ,  Good  God  of  heaven  j 
What  an  age  have  we  lived  in,  to  sec  iunocenc^ 
suffer  punishment,  and  impudent  falsity  reigu 
so  long! 

Gentlemen,  T  hope  aU  eyei  are  opened,  (I 
wish^hey  had  been  so  Ipng  since ;)  let  us  lay 
the  burden,  the  infamy  and  reproach  of  these 
things,  upon  them  that  deserve  it ;  ihr  we  can* 
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not  but  know,  we  are  i-eckoned  as  a  by-word 
to  all  ourneigh»M)iir«,  and  shall  remain  monu- 
inents  of  ignominy  to  all  succeeding  ages  and 
times,  if  we  do  not  endeavour  to  discharge  our- 
selves and  our  religion,  and  the  justice  of  our 
nation  from  these  scandals. 

Gentlemen,  I  think  I  am  obliged,  in  the  first 
place,  to  take  notice  of  what  Mr.  Solicitor-ge- 
neral  has  mentioned,  concerning  the  insolency 
of  those  times,  wherein  the  faction  was  grown 
to  that  extravagant  height,  that,  in  tmth,  a 
man  durst  not  appear,  with  safety  of  his  own 
life  and  fortune,  to  testify  the  truth.  And,  is  it 
•not  a  shame,  that  it  should  be  remembered, 
what  one  of  the  witnesses  this  day  testifieth  ? 
That  when  he  came  to  appear  at  the  Council- 
table,  to  attest  a  matter  of  fact,  before  this  in- 
nocent blood  was  spilt,  (for  so  I  must  call  it,  if 
that  which  has  been  sworn  this  day  is  true)  the 
rabble  should  be  so  boisterous,  as  to  cry  out, 

*  Where  is  that  villain,  ihat  dares  come  to 
/give  evidence  against  Gates,  the  Saviour  of 

*  the  Nation?*  Oh,  horrid  blasphemy,  that  no 
kss  an  epithet  should  be  given  to  such  a  pro* 
fligate  wretch,  as  Gates,  than  that  whi^b  is 
only  proper  to  our  blessed  Lord !'  As  though 
Gates  had  merited  more  than  all  mankind ;  and 
so  tndeed  be  has,  if  we  take  it  in  a  true  sense : 
He  ha^  deserved  much  more  punishment,  than 
the  laws  of  this  land  can  inflict. 

^  And  I  must  needs  sav,  Gentleme?i<  that  this 
18  an  instance,  why  there  seems  not  tf>  have 
been  punishment  enough  ordained  in  law  for 
perjury,  because  our  law- makers  did  not  ^re- 
9€e,  that  there  could  ever  be  such  villains,  such 
misereants,  as  these. 

We  have  indeed  another  instance  in  the  law, 
of  a  crime  for  which  there  is  no  adequate  pu- 
nishment ;  and  that  is  in  the  case,  where  a 
thild  kills  his  father :  Parricide  has  no  peculiar 
judgment  assigned  for  it ;  but  we  are  forced, 
because  these  things  have  been  sometimes 
practised,  by  a  construction  in  law,  to  make 
that  child  as  a  servant  to  his  father,  and  so 
punish  him  with  the  judgment  of  petty-treason ; 
but  take  him  immediately  as  he  is  a  child,  and 
not  as  a  servant,  and  I  say  there  is  no  parti- 
cular provision  in  law  to  ^lunish  such  an  of- 
fence: And,  what  is  the  reason  of  it?  Because 
it  is  so  unnatural,  and  against  the  imagiuations 
of  mankind  to  believe,  there  ever  could  be  such 
a  wicked  cliild  in  the  world. 

If  that  be  not  to  be  imagined,  how  could  it 
be  imagined,  that  there  should  be  such  horrid 
villains,  as  should  attempt  the  destruction  of 
the  government  of  three  kingdoms?  Good 
Lord !  What  times  do  we  live  m !  Surely,  it 
0s  such  an  age,  as  was  never  known  from  the 
creation  of  the  world  to  this  day. 

And  to  this  must  be  added,  what  aggravates 
the  mischief,  that  all  this  is  done  under  the 
umbrage,  countenance,  and  pretence  of  law ;  the 
proceedings  of  law,  the  usual  methods  of  jus- 
tice, are  made  the  instruments  of  the  most 
horrid  injustice.  The  murder  of  our  late 
blessed  sovereign,  king  Charles  the  Martyr,  of 
tver-hajipy  memory,  tuough  a  crime  as  higb  in 


itself  as  the  law  knows  of;  yet  1  may  ay,  it 
was  aggravated  very  much,  that  that  unfoita- 
iiate,  but  glorious  king  should  be  brouriit  t» 
the  block,  by  a  pretext  of  law,  jsnd  cut  onbv  t 
colourable  method  of  justice ;  it  is  that  whiek 
makes  that  murder  ten  times  more  base  and  is' 
famous.  So,  gentlemen,  the  destroctisB  of 
poor  innocent  persons,  by  false  accamtioDS,lijf 
the  pernicious  evidence  of  neijured  witnenam 
a  court  of  justice,  makes  tneir  crime  infinitdy 
more  odious,  than  common  murder. 

Gentlemen,  I  cannot  but  speak  with  wanntk 
in  a  case  of  this  nature ;  and  1  the  rather  9gak 
so,  because,  at  the  tune  when  those  Unigi 
were  done,  we  all  know  the  nation  was  in  t 
hurry,  and  a  sort  of  ill-minded  men  had  cnpC 
in  among  us,  who  had  blown  us  up  to  such  aa 
height,  that  nothing  but  what  complied  widi 
their  mahcious  and  devilish  designs  was  to  bi 


believed  ;  when  the  king  could  not  get  c 
justice  done  against  real  traitors ;  but  the  tot 
streams  of  justice  were  all  corrupted,  tboogl 
the  fountain  (God  be  thanked)  was  piesencd 
pure. 

When  the  factions  (by  cabals  and  iDtrigna) 
had  got  sherifls  of  their  own  party,  son  Ji> 
boured  to  get  all  other  officers  of  their  m 
wicked  principles,  then  came  all  those  miacbiefc 
we  so  long  laboured  under.  When  thoie  fel- 
lows that  bad  so  great  a  share  in  the  late  Be- 
belUon,  were  the  only  fit  men  to  be  trusted  with 
the  ^vernment ;  and  all  the  while  were  de- 
signing to  destroy  it,  and  to  bring  us  inlR  die 
same  miserable  condition  we  formerly  wen  a. 

Was  it  ever  (I  speak  to  vou,  Gentlemen  tf 
the  Jury,  citizens  of  Londoo,  who  knowiH 
ancient  constitution,  and  have  too  weU  expe- 
rienced its  late  convulsions)  ^as  it  everkaowD, 
till  justice  w^  designed  to'  be  corrupted,  tliil 
there  was  any  labouring  to  be  sherifls?  No^ 
endeavours  were  always  used  to  be  excuieii 
and  fines  paid  to  get  off  fiom  that  oflSce :  asd 
the  reason  is  plain ;  for  never  was  there  t  wisa 
and  wealthy  citizen,  that  had  a  mind,  ^  of  > 
principal  part  of  his  estate,  to  squander  away  « 
much  as  is  necessary  to  defray  the  charge  of 
that  office :  but  it  was  the  design  that  tboie 
rascals  had  upon  the  government,  that  made 
them  so  greedy  of  those  places ;  and  tbfy 
thought  they  had  now  an  opportunity  to  eAct 
their  design,  upon  these'fellows  pretended  dis- 
covery. They  believed,  tha(  because  we  were 
hurried  into  the  mischiefs  of  the  late  times,  by 
pretences  of  Popery,  the  same  bait  would  U 
swallowed  now :  therelbre  the  cry  most  be  set 
up,  *  Popery  was  a  coming  in.*  They  ©»• 
eluded,  if  they  could  but  make  use  of  the  saine 
engines,  they  should  have  the  same  efiect;  wit- 
ness a  peer,  that  is  now  dead,  one  that  was  i 
main  instrument  of  our  confusion  in  the  Iiic 
times,  and  thereby  experienced  in  villainy,  wis 
made  use  of  as  the  chi^tool  in  these  late  con- 
trivances. 

But  alas  i  when  they  found  those  pretenoei 
and  projects  would  take  no  longer,  then  dtey 
fly  to  that,  which  was  indeed  the  bottom  of  ^  7 
I  mean,  The  Bloody  Conspiracy.    Wbeathe| 
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Ibund  they  eould  not  overthrow  the  govern- 
ment by  methods  of  law,  they  betake  them- 
selves to  downright  treason.  For  by  this  time 
the  eves  of  the  honest  citizens  were  m^ned ; 
and  they  found  what  interest  was  drimg  on  : 
and  it  was  tinftte  to  have  them  open,  when  a 
cAiise  in  Guild-hall  was  always  tried  according 
to  the  characters  of  the  client,  and  not  the 
merits  of  the  cause ;  when  if  a  man  was  blasted 
ivith  the  name  of  a  Tory,  he  was  sore  to  losi 
it:  but  if  a  whining  rascal  was  sanctified  with 
tbe  name  of  a  Whig,  he  was  sure  to  have  it 
ffo  on  his  side:  witness  the  famous  cause  of 
Olr.  lioades  about  his  lemons. 

But  when  SheriAs  came  to  be  elected  in  due 
manner,  such  as  were  fit  to  be  trusted  with  the 
City  bosiness;  what  do  they,  but  break  out 
into  a  horrid  conspiracy,  to  take  away  the  life 
of  thai  blessed  king,  that  merciful  prince,  so 
lately  deceased,  to  the  grief  and  sorrow  of  all 
bis  loving  and  loyal  subjects  P  and  not  only  so, 
but  to  rob  us  of  his  sacred  majesty,  our  pre- 
seni  most  gracious  soverei^ ;  whom  I  pray 
God  to  preserve  long  to  reign  over  us.  [T^ 
ivhich,  the  Auditory  gave  a  great  acclamation, 
saying.  Amen.] 

Gentlemen^  When'these  things  are  thought 
upon,  you  must  give  me  leave  to  observe  (let 
others  think  what  they  please)  that  was  the 
leal  Plot,  the  true  Plot:  fur  there  is  one  thing 
observable,  that  attends  this  whole  affair,  that 
every  man  who  suffered  for  the  plot,  which  the 
witnesses  truly  call  Oates's  Plot,  to  a  mau  de- 
nied it,  even'to  the  last  gasp  ; .  and  took  it  upon 
their  deaths  and  salvations,  that  they  were  in- 
nocent: nay  when  they  had  not  those  hopes 
Bedloe  bad  of  life,  (fori  cannot  believe,  that  he 
could  have  been  so  egregious  a  villain,  as  to 
have  attested  such  notorious  lyes,  if  he  had  not 
hoped  to  have  recovered,  and  thereby  increased 
his  own  reputation)  yet  not  a  man  of  the  others 
but  disowned  it  with  their  dying  breath .  Now, 
on  the  other  side,  there  was  not  a  man,  that 
was  concerned  in  the  conspiracy,  of  which  this 
was  to  be  the  blind  and  the  colour,  had  the  con- 
fidence to  deny  it,  when  they  came  to'suifer  for 
it  All  this  ought  to  be  put  in  the  balance,  and 
duly  weighed. 

ror.  Gentlemen,  because  it  is  a  matter  that 
18  not  only  public  here,  but  all  the  world  over, 
we  must  nave  tbe  justice  of  the  nation  vindi- 
cated. And  its  disreputation  wiped  off.  And 
having  taken  notice  9f  these  things,  which  1 
could  not  well  omit  upon  this  occasion,  1  mu9t 
now  put  you  in  mind,  what  is  necessary  for 
yon  to  take  into  your  consideration,  as  to  the 
particular  case  before  you.    And 

First,  You  must  observe,  that  this  Indict- 
ment against  Gates,  is  for  committing  wilful 
and  corrupt  Perjury ;  which  is  also  said  to  be 
done  maliciously.  And  if  it  were  false,  surely 
it  was  malicious ;  because  by  his  false  oath, 
have  innocent  men  been  convicted,  condemned, 
and  executed. 

Secondly,  Yon  are  to  consider,  how  &r  the 
thincr  goes,  ^to  make  it  material  to  the  issue : 
lor  if  it  were  upon  a  nicety  only»  or  a  catch,  or 


any  of  those  fine  words,  that  he  has  been 
pleaiK^d  to  make  use  of,  it  were  not  fit  to  perjure 
niro  upon  it.  But  it  is  certainly  very  material : 
tor  time  and  place  are  matters  substantial  to 
discover  truth  and  falsehood  by ;  as  in  the. 
case  of  Susannah,  the  peijury  of  the  Elders,  aa 
you  may  remember,  was  detected  by  those 
very  circumstances.  But  I  shall  shew  you  the 
occasion  of  this  oath  ;  and  that<M'ill  manifest  it 
to  be  a  material  part,  in  respect  of  the  time.  ^ 
For, 

First,  Here  was  a  consult  held,  as  he  test!- . 
fied,  the  24th  of  April,  1678;  and  then  he 
swears  Ireland  was  in  town,  and  present  at  the 
consult :  But  all  that  Gates  swore  would  not  do . 
the  feat,  because  that  he  was  but  one  witness. 
Then  comes  Bedtoe  his  worthy  yoke- fellow  (a 
brace  of  such  witnesses,  as  the  Lord  deliver  all 
mankind  from,)  and  he  assigns  another  fact 
upon  Mr.  Ireland,  in  the  mouth  of  August,  the 
latter  end  of  it,  or  the  beginning  of  Se|rtember ; 
which  is  material,  and  makes  two  witnesses 
against  Ireland,  which  Gates  knew  well 
enough  :  For  he  is  his  arts- master  ;  he  knows 
all  the  tricks,  and  can  tell  the  very  nick  that 
will  do.  And  therefore,  when  he  finds  Mr. 
Ireland  so  positively  affirming,  that  he  was 
then  out  of  town  ;  and  if  so,  Bedloe  did  not 
swear  true ;  then  does  this  Gates  come  in,  (and 
thereby  makes  his  testimony  material  to  the 
point  then  in  issue,)  says  he,  the  first  of  Sep- 
tember, or  (at  least)  the  second,  I  will  swear  he 
was  in  town  ;  tor  he  gave  me  twenty  shillings. 
And  that  is  given  as  a  token,  why  he  does  re  • 
member  it.  And  thus  he  did  prop  up  Bedloe's 
testimony,  against  Mr.  Ireland's  defence. 
This  is  proved  to  you  by  Mr.  Waterhouse,  who 
was  one  of  tbe  jury.  And  the  same  thing 
does  the  next  gentleman  swear,  which  is  Mr. 
Byfield  *  They  do  both  agree  in  tikat  circum- 
stance punctually,  that  he  swore  he  had  then 
of  him  twenty  shillings. 

Ay,  (but  says  be  tor  himself^  because  I  would 
remove  the  objections  out  of  the  way,  as  they 
occur  to  me)  it  is  very  hard,  this  l>eiog  now 
some  six  or  seven  years  ago,  that  I  should 
be  called  to  question  about  such  a  thing; 
when  they  thight  have  had  a  time  to  disprove  it 
before. 

Besides,  Gentlemen,  the  answer  that  has 
been  truly  given  to  you,  concerning  the  mi- 
serableness  of  the  times ;  when  the  truth  of  it 
is,  there  was  no  justice  to  be  had  for  Protes- 
tants, if  we  speak  of  the  Church-of- England 
men  under  tuat  name :  For  either  their  Were  . 
Papists  in  masquerade,  or  Popishly  affected  $ 
or  tbe  names  of  Tory  and  Tantivy,  and  1  know 
not  what,  was  enough  to  do  their  work  for 
them :  and  nobody  was  reckoned  of  the  sober, 
virtuous,  godly  party,  but  those  that  uere 
under  Associations  and  Covenants :  .  as  though' 
there  was  no  sanctity  to  be  found  in  any  but 
those  who  were  bent  to  destroy  all  virtue  and 
religion.  1  say,  besides  that,  there  is  an- 
other answer,  which  I  am  sorry  has  so  much 
weight  in  it:  Could  any  man  have  believed 
that  Gates  should  dare  so  impudently  to  swear 
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a  falsehood,  i^d  th/&t  in  a  cause  where  lift?  WHS 
<^ncerned ;  find  tlie  man  hanged  upon  his  tes> 
timonyP.  To  what  purpose  then  should  his 
relations  interpose  to  disprove  Dates,  a^r  his 
death  ?  That  would  not  revive  him.  But  yon 
ifind  there  was  an  ihcination  that  way,  and  I 
Wish  to  God,  with  all  mv  heart,  it  had  taken 
efrect :  For  what  says  tne  old  ^ntlewoman  ? 
As  soon  as  she  heard  what  Mr.  Oates  had 
■Worn,  which  she  knew  to  be  false,  immedjiately 
ahe  dispatched  ah  express  to  London  ;  and 
sent  a  petition  to  the  king,  <  That  either  Ireland 
•might  have  a  new  trial,  or  his  execution 

*  might  be  reprievM,  tilt  they  brought  up  siich 

*  witnesses,  as  would  have  made  it  apparent, 

*  and  as  clear  as  the  light,  that  what  this  fellow 

*  had  testified  was  notoriously  false.*  But  such, 
apcb,  I  musts«iy,  wasrthe  mistbrtune  of  the 
time  we  were  in,  that  stopped  the  fountaip  of 
Bftercy  itself  from  lettinjj  forth  its  wonted 
streams  ;  and  even  compelled  that  compas- 
sionate princo,  rather  than  he  would  giv  eany 
disturbance  to  his  pe<»ple,  to  permit  that  execu- 
tion against  his  own  inidination  ;  because  there 
Was  a  verdict,  and  judgment  in  the  case.  For 
•s  he  was  really  the  Fountain  of  Justice^  so 
was  he  of  Mercy  tpo.  And  it  is  well  known 
to  those  that  had  the  happiness  to  ba^  near  his 
person,  how  olihe  expressed  his  concern  for 
naving  consented  to  this  Execution.  And  this 
continued  with  him  even  to  his  dying  day,  as 
ihe  business  of  my  lord  of  Strafford  did  with  his 
wyal  father. 

And,  Gentlemen,  I  chos^  to  mention  this 
passage  concerning  his  late  majesty  for  this 
rjteson,  That  when  we  live  in  snch  tuiniiltuous 
times,  when  things  are  put  so  hard  upon 
princes,  as  to  compel  them  to  restrain  their 
mercy,  where  they  think  it  due,  rather  than 
s^em  to  stop  ^e  current  of  justice ;  this  shoald 
not  be  remembered  with  any  reflection  upon 
tbom,  but  vrith  infamy  to  those  that  arc^he 
causes  and  grounds  ot  it :  wlien  such  prodi- 
gious wretches,  as  Qates  and  Bedloe,  for  there 
appears  no  evidence  before  you,  but  of  those 
two  pro^igate  villains,  who  came  out  of  gaols, 
and  after  naving  been  guilty  of  villafoies  almost 
ofall  sorts  that  ever  were  committed,  came  to 
be  sanctified  by  committing  more  ;  and  were 
therefore  called,  *  The  Saviours  of  the  Nation.' 
'  Gentlemen,  the  next  objection  that  is  made 
against  the  evidence  fur  the  king  is.  That  they 
are  alt  Papists ;  who  design  nothing  but  to  de- 
atroy  the  government,  and  ruin  the  Protestant 
religion.  And  this  roust  be  taken  to  be  the 
iivbole  desigi^  of  all  these  persons  of  quality,  and 
others  that  they  come  to  forswear  themselves, 
and  damn  their  souls  to  all  eternity,  on  purpose 
only  to  destroy  innocent  Protestant  Mr.  Oates. 
Alack-adaj^ !  When,  at  the  same  time,  I  must 
tell  you,  if  It  were  necessary,  you  have  about 
seven  or  eight  Protestant  witnesses  of  the 
Church  of  jSigland  that  confirm  the  testimony 
of  the  rest :  not  that  we  must  think,  or  ought 
to  have  any  such  conception  among  us,  but 
that  Roman  Catholics  in  point  of  law  are  good 
witnesses^  and  are  to  be  credited  as  macE  as 


any  other  witnesses  wbatsoevery  vxim  4«e 
be  some  objection  made  to  them ;  vbj^b  wooM 
be  the  same  against  a  Protestant  as  t  Cipk: 
For  there  remains  a  right  in  tfaem,  and  tb^ 
ought  4p  have  ec^ual  credit  given  to  their  terti- 
mony  with  those  of  any  other  parsuaiioB,  iC  % 
regular  objection  be  not  started  against  tl^sa. 
And  sure  I  am,  that  has  been  i|lv^js  the  bv;| 
*and  shall  be  my  nractice,  while  i  have  i&^ 
thing  to  do  witii  the  adnuni^toitipn  of  joitioe. 
Let  the  sober  party,  as  tbey  call  themseiTci, 
make  what  reftecuons  they  please  upon  it, « 
trouble  themselves  as  they  ftrill.  about  it,  Iviioe 
them  not,' nor  their  opinion  :  let  them  send  m 
many  penny- po^  Ijetters-  and  libels  a;;  dv^ 
have  a.  mint!  to  do ;  two  of  wUich  I  rmToL 
last  night,  about  yest^ay's  trial.  This  t  ui 
sure  of,  lying  is,  as  nyucb  tl^e  talent  and  iofSf 
nation  ot  ^  Presbyterian,  as  ever  Itcaabeoft 
Papist :  nay,  more  ;  fqr  it  is  a{i,  iqs(^|wnUj 
incident  to  a  Presbyterian  ^and  suicb  sniVtlis| 
whining,  canting  knaves)  to  lye  as  to  sftA 
They  can  no  more. forbear  lying  than  thej  en 
forbear  speaking ;  for  generally  a&often  u^ 
do  the  one,  they  do  the  other. 

Besides,  I  must  observe  to  you.  witk  wbii 
caution,  care,  and  sobriety,  boU  of  express* 
and  action,  all  these  geatleipeti  and  wonics 
have  delivered  their  teAimony,  iiiih  Ita 
greatest  tenderness  and  care  that  possibly  oodA 
be :  and  as  well  as  tbey  have  given  it  vitk 
caution,  so  I  cannot  but  j^ut  it  hom<;.taxoS| 
gentlemen  at  the  bar,  to.  give  it  its  doe  omh 
sidefation. 

For  though  the  other  jmiea  <S4  ^^ 
Oates,  and  not  them  at  that  time  ;  ysl  iit 
is  not  to  be  your  measure,  because  yon  Wi| 
not  the  samQ  reason  to  do  it,  tiould  uj 
person  think,  tliat  there  should  be  sudi  viUaJDi 
upon  earth  as  impudently  to  swear  dowsriglit 
treason,  against  their  fellow  sul^jects,  if  tbas 
were  no  truth  in  the  apcusatton  ?  That  was  tlvt 
thing  that  guided  those  jpries,  who  weieaH  (t 
them,  no  doubt,  very  honest  men ;  and  diil 
was^  it;  which  influenced  the  parliament  to  h 
what  they  djd  in  the. matter.  For  it  was  naor- 
ally  impossible  to  be  thought,  any  muck  wi(i- 
edness  could  be  so  publicly  attempted. 

But,  God  be  thanked,  tbe^eyes  of  aOhsMft 
and  understanding  men  are  opened;  and^. 
see  the  fault  was  in  our  credulity. ;  and  tbit 
these  were  fellowsshould  not  have  bob  ^ 
lieved:  and  it  concerns  us  when  ihe  thitklilK 
been  so  debauched,  and  oUr  creadulity  sp,  v^ 
posed  upon,  to  shew  the  world  our  just  ^ 
sentment  thereof. 

And  this  I  say  to  yoa«  gentlemea,  vitb  ^ 
purpose  to  vindicate  those  persops.Vivo  vn* 
concerned  as  jurors  in  the  trials  of  >P  ^'^ 
causes :  because  tliat  is  the  thing  much  hs»'a 
upon,  and  aimed  at :  That  hecau^  he  wasV 
lieved  before,  to  dis()elieve  him  now  wooMc^* 
a  reflection  upon  the  juries ;  whtxfiU^'d  fil^ 
opinion  hold,  'never  will  there  be,  toy  W. 
thing  as  perjury  detected*  sp  long  •»"*«•• 
and. moon  end^,;  for  ifa  venfictbe.oM^ 
upon  false  tef  timonj,  and  it .  s]^.  klL^M^ 
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f(»;t^  witness  to  tay,  I  nas  ^di»ved  i||t  such  a 
tifial.  Slid  therefere  do  not  you  -oflTer  to  pro* 
aecute  me  for  peijury  ;  TUal  wouM  be  Ifae 
fijiest  doctrine  tliat  could  be  t^ughl^  to  give 
a  license  tp  destroy  all  truths,  justice,  and  bu* 
nian  society. 

Therefore  I  lea.Te  it  home  upoo  you.  Upon 
3^our  coDScieoces  l^  it ;  tor,  in  the  pretence  of 
the  gpr^t  God  of  hfeayen  aofd  earth,  &ai  seea 
sui  our  hearti^  and  will  judge  us  ibrour  iowai^ 
thoughts  at  the  last  dav,  *  Uheravi  animam 
meam.*  If  you  can  Onu  all  these  persons  (in 
nqmber  forty-seven)  guilty  of  wilful,  down- 
right, malaaoos,  and  corrupt  perjury,  then, 
you  Q)ust  apquit.  the  defendant 

Fort,he  particulars  of  tlie  evid#nce,  whiph 
«J>oond  Hn  many  material  circumstances  in 
point  of  time  and' place,  I  shall  run  them  over 
as  short  ^s  I  can,  and  remind  you  of  them  ; 
not  because  I  think  it  extraordinary  necessary, 
aathpugh  there  w^re  tfie  least  doubt  of  the 
i|ct,  but  for  the  satisfactioa  of  all  mankind, 
that  are  notupder  Invincible  prejudice  against 
the  truth.  A^d  t  am  sure«  upon  yeatenlax'a 
biisiness,  there  remained  not  any  doubt  iwth 
any  that  heard  it,  save  one,  who  I  know  bad 
aigi^eat  share  in  th^  design,  that  Was  at  the 
b9t^in,of  It ;  and,  1  doubt,  waaqne  of  thow 
persons  that  set  this  villain  on  work  :  his  name, 
nj^y  be  qoqpealed  for  the  presenl,  but  a  few 
days  will  discover  it  hese,  or  in  some  other 
plaice. 

Getidemen,  wjuit  Mr.  Attorney,  or  Mr.  So- 
liqitor-^n^n^,  or,  aigr  of  the  Ungfs  counsel 
have  said,  or  what  the  defendanthas  said  for 
himself^  if  not  proved,  and  made  plain  by  evi- 
dence, la  to  be  no  guidance  at  all  to  you.  who 
ajp  only  to.  go.  according  to  the  testimony 
given  to  you  ;  forthat  is  pursuant  to  your  oath, 
which  oath  is  the  rule  of  your  enquiry. 

The  witoesses  that  prove,  that  be  &A  swear 
iq  in  both  the  points  in  the  indictment ;  I 
need  not  mention,  they  were  so  full :  They  tell 
ypu  he  swore  that  Ireland  was  in  town  from 
tkje  8th  to  the  12th  of  August :  but  because  he 
fixed  upon  the  8th  at  fint,  there  was  cautioa 
g^ven  him.  Be  not  so  precise  to  a  day,  consider 
with  yourself.  Then  comes  he  to  stab  the  bu- 
apcsa  tu  tlie  ^uick,  and  to  rivet  it  home  :  If  I 
cannot  be  positive  tathe  8tb,  I  will  be  positive 
betiveien  the  8th  and  12th.  And  as  to  the 
otjber  point  I  did  observe  before  that,  because 
Bi>dloe  was  at  a  stand,  upon  Ireland's  denying 
hiabein^  in  town  the  latter  end  of  August  or 
tb^  hegmuiog  of  September,  therefore  comes 
Gates  up  again,  to  fix  it  home  ;  and«  says  he,  I 
am  sure  he  was  in  town  the  1st  or  Sd  of  Si^ 
tember,  because  he  gave  me  twenty  shillim. 
Tiiat  he  swote  this,  is  testified  by  three  gtt-' 
tiemen  who  were  jury-men  at  those  trials. 

Npw.  that  thiajs  notoriously,  false,  false  to  a 
tittle ;  and,  as  Mr.  Solicitor  does  observe,  not 
the  least  time  left  to  give  any  sort  of.  coun- 
t^anc^Jo  what  Jtie  swore,  is  thus  made  out  to 
you* 

First,  you  are  to .  take  notice,  that,  upon  the 
S4  of  August,  beiug  l^sAun^i  it  it  svora^by 


three  or  Ibar  witnesses.  That  ho  went  ont  of  . 
town ;  and.  this  is  not  sworn  at  Mi.  OMcs  gair« 
his  evidence  positivei^  without  oiropioaatanMSp 
bugt  they  give  you  an  account  how  they  re*- 
memb^rit)  beoause  upon^theWednesaay  bo* 
fore,  which  was  a  puUi^  day  of  note  awom^ 
them,  and  aKvays  kept  as  a  €Mval  in  menorjt 
ojT  St  Ignatius,  upon  the  last  day  of  July,  adt 
bpth  they  and  filr.  Gates  himself  dp  «pfn> 
there  went  Mr.  Irdand,  Mcs.  Anne  Irelsal^^ 
and  their  mother  out  of  town  to  a  fmi^diV 
house  to  dmner.  Mrs.  Ireland  did  desire  hi» 
to  sttiy  there  all  night,  as  she  did.  No,  say* 
he,  I  cannot  stay*all  night,  because  I  nuiatjjo, 
out  of  toivn.  on  Saturday,  and  I  must  psoride 
things  neoessary  for*  my  journey  :  Nay  Uuit  w- 
not  all ;  for  it  goes  yet  further*  Says  bis  siatwc' 
unto  him,  Why  do  you  begin. your jourpey  bor 
a  Saturday  ?  That  is  an  improper  day.  Gih.t 
says  he,  I  do  it,  because  1  am  that  ni^pht  to  gd. . 
to.  my  lord  As^n*s.  house  in  Herttordshire  y 
where  I  am  to  meet  witl^sir  Jphn  Southcoijf^ 
and  go  down  with,  them  into  the  oountiy:  thin 
does  the  mother  swear^and  the  sister.  AniA) 
then  the  maid-aervant,  apd  the  taylor'a  wifei 
do  give  you  another  t<^en,  that  it  was  Satur- 
day the  3d  of  August,  because  he  had  ^sm- 
thine  to.  be  mendA  in  his  obth^  an4  stniA* 
for  then,;  and  he  w^ato  go  out  of  lawA,.te 
he  had  bui  boots  on. 

There^  ia  yet  this  drcumManne^  fiuiher» 
wherein  those  four  do  all.  agree.  That  an  hm 
went  out  of  town  the  3d  of  Augu^  s»  he  didi 
not  return,  till  the  lAth  .of  September ;  foa 
they  say  it  was  the  Satuiday  fortni|^ht^  heforei 
Michaclmasv  and  the  same  day  ot-  th^  weel^ 
that  Michaeknas-da^  was  oC  So  that  yMli 
will  find,  that  there  is  a  constant. |^roQf»  an^'^P^ 
plain  a  one  as  any  possibly  can  be  m  thewmtrl^. 
aa  to  the  time  of  nis  gomg  out  and. coming' 
home;  and  where  he  waa  in  the.nieau«tiqMi» 
proved  directly  hy  a  great  company  of  wal*« 
nessce,  ezc^t  one  day.  For  vou  see  tbe5d< 
of  August  ne  went  to  my.  lord.  Aston's  Mf 
S^tanden;  several  there  are  that  sa^  him  diem, 
the 4th,  and  dined  with  him- there;  particiH. 
lariy,  sir  Edward  Soutlicoet  And  to  abewtlmlt 
it  is  not  ja  thing  they  are  positive  jo,  and^^w^an* 
it  roundly  without  consideratioii,  they  givotvoii, 
a\i  account  of  the  reasons  of  their  knowledge. 
You  are  to  consider  also  thctestioMmy  giveik. 
by  .my  lord  Aston,  a  {lersoo  of.  great  honoue< 
aod  quality :  saya  he,  though  1  dare  ventOBn* 
all  Lam  worth  in  the  world,  upout thOi truth  ACi 
it,  that  Irehuid  did  go  along  isith  me  all.  th^y 
journey.;  yet,  because  f  did  not  take  suel^ 
particular  notice  of  the.  rest  of  the  time  aa  1' 
did  of  those  two.  days,  I  will  not  take  upon  ma' 
toawear  it.  If  Mi*.  Oates  had  had.the  lortielh 
partnf  that  caution  in  his  evidence,  1  daresay^. 
you  had  net  had  the  troubla  of  this  day's  trial* 

The  fifth,  you  have  a  greet  many  witncssen. 
who  give  you  an  account  that  be  came  on.; 
Men&y  mght  to  St«  Albans  widi  my  lofd<> 
Aston;  there  ia  sir  £dwacd .Souihcont*  Mr.- 
John  Southeoat,  my  lord  Aston,  the  eoaehmant 
and  Ml  the  servants,    Sir£dward  telU  you*. 
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that  Monday  was  a  bot  day,  and  nay  lord  Aston  i  child.  I  mention  them  but  shortly  to  yoo, 
took  him  into  bis  coach  ;  but  he  rode  a  horse-  |  because  I  know  yon  bare  taken  notes  of  than, 
back  all  the  rest  of  the  way,  and  had  a  fine  !  and  they  are  only  used  as  instances  to  nnnifert 
goinflp  horse,  which  horse  Mr.  John  Soutbcoat  \  the  inte^ty  of  the  witnesses,  that  this  was 
bongfnt  of  him  when  the  whole  jonmey  was  l  not  a  tiling  contrived  on  purpose  to  make  a 
ended.  They  tell  you  likewise,  upon  the  6th  I  story  of,  but  did  really  happen  in  the  order  they 
and  7th  days,  the  very  inns  they  lodged  at  up-  j  tell  it.  And  I  must  remember  yon  of  soodMr 
on  the  road ;  and  particularly  at  Northampton, 
they  lay  at  the  George,  which  was  sir  Witliam 


Farmer's  house,  which  was  then  let  to  an  inn 
Keeper,  because  of  the  fire  in  that  town.  And, 
which  is  most  material  of  all,  for  Mr.  Oates's 
satisfaction,  you  have  for  these  times  no  less 
than  four  witnesses,  that' are  iProtestants  of  the 
church  of  England,  who  g^ve  you  the  same 
account.  There  are  in  all  no  less  in  number 
-  than  fourteen  to  this  point ;  and  whffther  you 
will  believe  those  fourteen  to  be  wilfully  per- 
jured, without  evidence  to  the  contrary,  is  left 
to  you ;  and  if  they  do  swear  true,  Oates  that 
was  yesterday  found  perjured,  must  be  con- 
victed of  perjury  again  to-day :  For  in  short, 
the  question  is,  Whether  you  will  believe  per- 
aons  of  credit,  that  have  no  stain  upon  tnf^r 
reputation ;  or  Oates,  that  upon  plain  evidence 
was  found  guilty  of  perjury  yesterday  ? 
'  When  wp  come  to  Tixhall,  we  have  no  less 
number  that  testi^  where  he  was  from  day  to 
day,  and  from  night  to  ni^ht,  to  the  17th,  and 
Irom  the  17th  to  the  26th.  You  have  fifteen 
witnesses  riior^  all  as  direct  and  positive,  as  can 
be  in  tlie  world,  swearing  where  he  was  from 
time  to  time.  It  seems  he  came  to  Tixhall  on 
Thursday  the  8th  ;  there  he  staid  till  Thurs- 
day following,  and  then  he  went  to  Holy- 
W'ell :  he  lay  the  first  night  at  Nantwich ;  the 
next  night  at  Holy- Well,  at  the  sign  of  the 
Star,  a  notorious  inn  there ;  he  came  to  Chester 
on  Thursday,  and  some  of  the  company  left 
him  there,  bot  others  came  back  with  him  to 
Tixhall :  who  say  he  went  away  on  Saturday 
morning,  which  happens  to  be  the  i7th.  And 
thus  you  have  a  full  account  of  him,  quite  from 
the  3d  to  the  17th^  beyond  ajl  controversy, 
plainly  proved  by  persons  of  undoubted  credit 
And  if  he  were,  wherv  they  say  he  was,  from 
the  3d  to  the  ]7tb,  how  could  Oates  swear 
true,  that  he  took  his  leave  of  him  here  in  town, 
between  the  8th  and  12th  ? 

Now,  let  us  come  from  the  17th  to  the  36th, 
and  you  have  no  less  than  fifteen  witnesses, 
four  whereof  are  Protestants ;  which  1  urge 
not  a^  a  necessary  qualification  to  be  a  witoess, 
but  to  answer  Oates's  objection,  as  thougli  this 
was  a  popish  design  to  destroy  him.  They 
have  given  you  an  account  where  he  was  from 
time  to  time,  by  convincing  circumstances, 
which  you  have  beard :  puticularly  of  one 
day  that  he  went  to  Litehfield,  one  of  the  wit- 
nesses went  with  him,  and  a  protestaot  witness 
too  that  came  back  with  him  again,  and  supped 
with  him  at  her  father's  house.  The  apothecary 
tells  you,  the  day  that  he  saw  him  was  a  wake- 
day,  which  is  a  remarkable  time  in  the  coun- 
try. You  are  told  of  the  funeral  of  one 
woman's  mother,  that  made  her  stay  away 
from  Monday  till  Thursday }  of  another  man's 


circumstance  some  of  them  do  swear,  thA 
whereas  Oates  had  a  mind  to  evade  their  tesd* 


mony  by  that  question  ;  whether  this  wu  the 
same  Ireland  that  was  tried  ?  It  was  roost  cer- 
tainly he ;  for  that  is  made  too  evidently  to  ap- 
rmr,  by  their  seeing  him  executed  at  Tybrnii, 
am,  sorry  to  say,  innocently. 

From  the  3rd  of  August  to  the  26th,  there  ii 
not  one  night  bnt  you  hear  where  he  wis: 
And  from  the  26th  of  August  to  the  7th  df 
September,  you  hear  where  he  was,  at  dit 
horse-mstoh,  upon  the  bowling-green,  at  Ml 
He^niogbam's,  Mr.  liOwe's,  Mr.  Gernml'^ 
Mrs.  Croropton'Sy  Mr.Pendrel's,  Mr.Gifford'i, 
and  Mrs.  Harwell's:  And  from  the  7th  to  the 
14th,  save  only. one  day,  fiz.  the  8tb,  yoa 
have  a  particular  account  too  ;  and  it  does  sot 
appear  by  a  rambling  evidence,  but  a  laitlrfid 
account  i^  given  of  ail  the  time,  save  tbit 
eighth  day :  which  shews  the  caution  of  the 
witnesses.  And  it  cannot  but  be  easily  pre- 
sumed, he  was  either  at  Tixhall,  or  there- 
abouts ;  because  he  was  at  WdverhsmploB 
the  7th,  coming  to  London  the  9th.  Hov 
easy  is  it  to  magine  him  tliere  the  8th ;' sod 
the  rather,  because  where  he  was  the  Sth  is 
not  material  to  the  point  in  question  before 
you,  but  where  he  was  the  1st  and  8nd  f 

And,  Gentleni^en,  if  in  case  yon  had  a  mini 
to  imagine,  he  was  the  eighth  at  London,  it 
must  be  by  a  strained  imagination :  for  yoi 
must  take  him  to  be  at  Wolverhamptoa  the 
7th,  and  make  him  ride  post  to  London  that 
night,  and  return  post  from  London  the  8tb  ts 
Tixhall  to  be  ready  there  early  in  the  morai^ 
upon  the  9th,  or  lake  four  days  journey  bad 
again ;  or  else  you  cannot  give  the  leist 
countenance  to  any  other  imagination,  but  duit 
he  was  about  Tixhall  the  Sth  of  September. 

Well,  at  Tixhall  you  have  him  the  9di  of 
September ;  and  from  thence,  you  have  it  tes' 
tified  by  all  the  persons  that  came  along  widi 
him  all  the  way,  that  be  lay  one  night  at  Co* 
ventry,  another  at  Banbury,  a  third  at  Agmos- 
desham :  diat  he  baited  at  Uxbridge  the  fooitk 
which  was  the  18th  of  September ;  and  cuDt 
to  sir  John  Sonthcoat's  house  that  night,  beisg 
Thursday.  He  staid  there  Thmsday  Btfhi» 
and  Friday ;  and  upon  Saturday  the  14th  d 
September,  sir  John  Southcoat^s  man  veni 
along  with  him  to  London,  whither  he  rode 
upon  the  horse  he  sold  Mr.  Sonthcoat:  the 
man  saw  him  at  his  lodging ;  and  he  says,  thef 
wondered  when  he  came  m,  that  be  had  rtan 
so  Ipng.  _ 

Andwhen  we  return  to  the  four  witnesies 
they  begmi  with  at  first,  who  make  all  tfaii 
tesnmony  to -stand  well  together ;  that  be  w«t 
away  the  3il  of  August,  and  was  never  in  to«a 
till  the  14th  of  September;  and  overy  day,  hoi 
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tbedth  of  September,  which  makes  DOthioff  to 
the  business,  is  ^  particularly  spoke  to :  aad  he 
must  be  there  that  day  too,  except  you  will  put 
him  upon  very  hard  service,  to  ride  post  to 
JLoDdonaud  back  aeain,  in' twenty  four  hours 
for  no  other  reason,  but  only  to  commit  a  trea- 
son, that  none  erer  found  out,  but  Mr.  Oates. 
Jlnd,  I  am  sure,  if  he  did,  he  took  a  great  deal 
of  pains,  to  a  very  little  purpose. 
^  Gentlemen,  I  have  taken  up  much  of  your 
time,  and  detained  you  the  lender  in  this  matter, 
because  I  canqpt  but  say,  with  grief  of  heart, 
Our  nation  was  too  long  beiotted ;  and  of  innocent 
blood  there  has  been  too  much  spilt,  it  is  high 
time  to  have  some  account  of  it.  It  is  a  mercy 
ire  ought  to  bless  Almighty  God  for,  that  we 
are  prevented  from  spilluig  more  of  innocent 
blood!  God  be  blessed,  our  eyes  are  opened  ; 
and  let  us  have  a  care  for  the  future,  that  we 
be  not  so  suddenly  imposed  upon  by  such  pre- 
judices and  jealousies,  as  we  have  reason  to 
fear  such  villains  have  too  much  filled  our 
beads  with  of  late. 

Gentlemen,  it  is  incumbent  upon  you  to  try 
according  to  the  evidence  that  has  been  ^ve'n 
whether  the  defendant  be  Guilty,  or  Not  Guilty  ? 
And  it  is  incumbent  upon  us  that  sit  here  as 
judges,  to  see  the  law  executed,  as  we  will 
answer  it  at  the  tribunal  of  the  gfreat  judge  of 
heaven  and  earth ;  before  whom  we  must  ap- 
pear, and  receive  our  trials  at  the  gmt  day. 
Akid  God  forbid,  but  we  should  use  oilr  utmost 
endeavours,  to  inflict  the  {greatest  vengeance, 
that  the  justice  of  the  nation  can  pfrmit  us  to 
inflict  upon  such  yillains  as  these  ate ;  that 
have  contracted  so  much  mischief  and  re- 
proach upon  us,  and  so  much  guilt  upon  them- 
selves. 

Gentlemen,  I  am  sorry,  I  say,  I  have  kept 
you  so  long.  It  is  a  case  of  such  importance, 
that  I  could  not  but  say  what  I  have  done  it  in. 
There  may  be  other  circumstances  arising  from 
the  evidence,  which  I  may  have  omitted ;  but 
were  very  larc^ely  and  fully  spoken  to  by  Mr. 
Solicitor.  Whatsoever  has  been  forgotten  by 
him,  or  by  me,  I  am  sdre,  will  be  sufficiently 
•upplied  by  your  observatians ;  for  I  know  you 
to  be  gentlemen  of  great  knowledge  and  expe- 
rience in  matters  of  this  nature. 

Then  the  Jury  withdrew,  to  consider  their 
Verdict ;  and,  aner  half  on  hour's  recess,  re- 
turned to  the  bar;'  and  answering  to  their 
names,  delivered  in  their  Venlict,  *'  That  the 
Defendant  was  Guilty  of  the  Perjury  whereof 
he  stood  indicted."  Which  being  recorded, 
the  Lord  Chief  Justice  spoke  to  the  gentlemen 
of  the  Jury  to  this  efiect. 

X.  C.  J.  Look  ye,  gentlemen,  because  there 
has  been  some  notice  taken  to  day,  as  there  ^as 
yesterday,  concerning  the  opinions  of  Judges, 
about  verdicts  that  have  been  given,  I  would 
.  gay  a  word  or  two  to  you :  not  that  I  much 
amnire  the  doing  of  it  at  any  time  ;  nor  would 
I  do  it  now,  for  your  sakes ;  because  I  am  sure 
you  act  according  to  your  consciences,  and 
aSectnotGommcMatioa:  bot  becauie  it  may 


be  necessary,  for  the  satisfoction  of  some  people 
that  they  should  know  our  opinions  also  in  thic 
matter ;  I  must  tell  you,  you  have  given  a 
verdict  that  becomes  your  honesty,  integrity, 
and  loyalty.  And  1  declare,  in  the  presence  of 
Almighty  God,  the  Searcher  of  Hearts,  that 
bad  I  been  of  the  Jury,  I  must  have  given  .the 
same  verdict.  Gentlemen  it  is  an  honest  and 
just  verdict  that  you  have  given  ;  arid,  h\  it, 
you  have  contributed,  as  much  as  iu  you  lies, 
to  vindicate  the  nation  from  the  infamy  it  haa 
80  long  Jain  under. 

Just.  Withim,  For  nay  part,  I  (bink,  if  yon 
had  given  any  other  verdict,  you  had  found 
against  plain  demonstration ;  the  evidence  was 
so  full  and  clear. 

Just.  EolUncay,  The  court  is  very  well  sa« 
tisfied  with  the  verdict}  and  you  have  ac- 
quitted yourselves  like  worthy,  honest  gentlew 
men. 

Just.  Walcot,  Ther^  is  nothing  can  be  said 
to  the  verdict,  but  that  it  is  a  just  verdict,  and 
according  to  the  evidence.  [And  then  the 
coturt  ai'ose.] 

Die  Luna,  11  Jfaii,  1685. 

This  day  Mr.  Wallop  moved,  that  in  rmid 
the  Court  was  pleased  to  give  the  Defi^ant 
time  till  Saturday  next,  to  move  in  arrest  of 
Judgment,  upon  tbe  conviction  on  Friday  last ; 
they  would  please  to  give  to  the  same  day,  to 
move  in  arrest  of  Judfirnieut,  upon  the  convic* 
tiott  on  Saturday  :  which  the  court  granted. 
But  afterwards,  u|)on  the  motion  of  Mr.  At- 
torney-General, they  ordered,  that  a  note  of 
tbe  exceptions  to  both  indictments,  should  be 
sent  to  the  king's  counsel  some  days  befoi« 
Saturday* 

Die  Sahhati;\6  Maii  1685. 

This  day  being  appointed  for  the  Defendant 
to  move  what  he  could  in  Arrest  of  Judgment, 
upon  the  two  convictions  of  Perjury  ;  he  wae 
brought  by  rule  from  the  prison,  to  the  King'* 
Bench  court 

L.  C.  J.  Mr.  Attorney-General,  hs^ve  you 
any  thing  to  move  ? 

Att.  Geh,  My  lord,  I  pray  your  judgment 
upon  Oates,  who  is  convicted  upon  two  In«  ' 
dictments,  for  two  notorious  peijnries. 

X.  C.  J.  Who  is  counsel  for  Oates  f 

Alt,  Gen,  Mr.  Walbp  moved  for  him. 

L.  C.  J.  What  is  that  Mr.  WaUop  has  to 
say? 

Oatet.  My  lord,  I  desire  I  may  speak  one 
word.  It  was  Thursday  nigbt  before  my  attor- 
ney could  make  an  end  of  examining  the  re- 
cords ;  sir  Samuel  Astry  knows  it  very  well : 
then  I  sent]  the  rule  to  those  gentlemen  that 
were  assigned  to  be  my  counsel ;  and '  the  ez-\ 
ceptionp  were  deliveredin  but  yesterday.  I  pray 
I  mavhave  a  day  or  two  more,  that  my  ooussu 
may  be  prepared  to  argue  for  me. 

L,  C,  J,  We  cannot  do  that;  we  gave  yod 
beyond  the  ordinary  rules,  in  extending  it  until 
to-day. 
.  4^.  G.^!h  My  lord^.hetaUwvf  exaoiii^iQf 
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tbe  records ;  he  htd  copies  of  tbem  all  tbil 


daet.  Mt  lord,  my  attotney  will  be  ready 
to  nake  oatn,  that  he  fimshed  the  examiniog' 
hot  on  Thurtdaj  Difrfat. 

L.  C.  J,  We  do  all  know  they  were  pleaded 
to  the  last  teriQ ;  ind  toq  have  had  all  this 
vaoatMm  to  ooDsider  of  toetn  :  and  we  hA?e  in- 
dlnked  you  bevond  tbe  ordinary  time. 

Oolrt.  My  ferd,  1  desire  but  a  day  or  two 


L,  C.  J.  No,  we  caanot  do  it ;  we  bate 
doae  more  abneady  thanve  ordinarily  do.  Per- 
ioos  thai  are  eonyicted,  use  to  bare  but  four 
days  allowed  them  to  move  in  arrest  of  jud^- 
meot  i  but  you,  instead  of  baviog  but  four 
diays  i^r,  had  eight. 

Oaie$,  If  your  lordship  pleases  to  giVe  me 
time  till  Monday. 

L.C,J.  I  tell  you,  we  oannot  do  it.  If 
Mr.  WaUop  hare  any  thing  to  say  for  ^ou,  we 
WUlbeafbimP 

Mr.  Waikp.  I  hare  nothing  to  say, 

Att.  Gen.  Here  are  four  exoeptiotis  deli- 
rered  to  me  last  night,  as  made  by  Mr.  Wallop. 

L.  C,  X  tint  be  says  be  has  notbihg  to  wiy. 
We  haow  not  whose  these  exceptions  are. 

Outei.  1  do  deliver  in  those  exertions,  my 
lord,  pimT  let  tbem  be  read. 

X.  C.  J.  Read  them,  sir  Samuel  Astry. 

CL  <Bf  Cr.  Reads.  Dominus  Rex  venus 
OsttS.    Tbe  Defendant's  Exceptions: 

1.  That  a  witness  sworn  in  the  behalf  of  the 
king  in  a  piDcess  of  high-treason,  cannot  be 
f  onished  for  perjury  by  the  king. 

2.  That  it  does  net  appear,  that  the  Indict- 
■MRts  of  I/eland,  9cc.  found  in  Middlesex,  were 
legally  transmitted  into  London ;  andMConse- 
quently,  all  the  prooeediogs  thereupon  were 
*  coram  non  Judice.' 

S.  That  the  perjuries  assigned,  are  in  matters 
fhvcign  to  Ibe  issue. 

4.  It  is  *  ResohitiO  Signst'  in  (hat  part  of  the 
IndietmeBt,  that  mentions  what  the  defendant 
swore;  and  in  the  peijury  assigned,  it  is 
«  RessMo  Bignafld'  ;*  and  it  is  no  gt)od  as- 
signment of  the  perjury. 
^  Just.  IVithiHs,  These  are  doughty  excep- 
tioas  indeed. 

X.  C.  7.  Mr.  Attorney,  what  say  you  unto 
them? 

Att.  Qen.  Truly,  my  kyrd,  I  think  I  need 
not  say  rnneh  to  them.  The  first  exception  is 
a  plain  mistake  of  the  indictment :  for  h«d 
Mr.  Oases  becSi  indicted  upon  the  statute,  it 
had  heen  something  ;  bat  at  the  common  law, 
oertaiidT  he  may  be  prosecuted  by  the  king, 
though  be  was  Witness  for  the  king  before.  As 
la  the  second,  that  it  does  not  appear  IrelnnTf's 
laiMrtatcnt  was  w^  transmitted  from  Middle- 
wm  to  London ;  thai  sure  is  weH  enough :  for 
lAsrlr  in  Moiled,  that  they  Were  so  and  so  hi- 
dietod^  it  docs  set  fbnh,  that  the  trials  were 
hn^uMi  feoordn  there  Aependirig  before  the 
fiSiiiiisiiiinssii  of  (>pat  aod  Terminer,  and 
gnal-deliTery ;  and  it  shall  be  taken,  that 
ImiP  iNi»  unit  isonght  befell  th«ir.    An  to 


the  third  exception,  that  the  f«rjories  aasignei 
are  foreign  to  tbe  matter  lb  issue,  that  ii  not 
so  X  for  it  Is  apparent,  one  ot  the  iod^cbneots 
is  in  the  express  point  of  the  spreat  treasoa 
charged  against  them,  that  is,  the  cbnsuh  of 
the  24th  (^  April.  And  as  to  the  second  in- 
dictment it  appeared  upon  tbe  erideaoe,  dai 
there  was  a  treaSottiiole  raeteting  sworn  is 
August ;  and  he  swore  treliiod  was  here  ia 
town  id  the  beginning  of  Aiigbst,  and  in  ths 
beginning  oi  Septeipber.  And  then  for  tk 
fourth  matter,  tnat  he  swor^  he  saw  Ibcn 
&fti  it ;  and  die  perjury  asnghled  is,  that  bs 
did  not  carry  it  to  be  signM ;  that  reoeivct  4 
plain  answer :  for  we  alledge,  be  falselr  ud 
corruptly  sWbrd  that  he  was  present,  iad  tint 
he  carried  the  resolution  to  be  si^ed,  snd  lie 
saw  thorn  sign  the  resolution.  Now,  in  these 
two  things  we  hftve  laid  the  penury ;  1.  We 
say  ho  was  not  there  :  dnd,  S.  He  carri^  oe 
such  resolotioh  ttt  \vk  signed.  Indeed,  we  de 
not  say  that  h^  did  not  see  it  signed,  nor  ve 
need  not ;  for  if  he  were  not  there,  nor  did 
carry  it,  he  could  not  see  thfem  sign  it  Ther« 
is  nothing  in  the  exceptions,  my  knrd  \  uA 
therefhre,  I  pray  your  judgment. 

X.  C.  J.  U  there  any  body  Of  coonid  ftr 
Mr.  Gates,  that  will  say  any  thing  to  (heae 
exceptions  ? 

Oata.  t  prav,  my  lord,  that  t  may  ki?e 
liberty  ifut  tilT  Mouday,  for  my  couusd  tf 
prepare. 

L,  C.  J.  No,  we  cannot  do  it :  indeed,  if 
there  bad  been  any  colour,  or  Weignt  in  die 
exceptions,  it  mi^t  have  been  soihcitbiDg; 
though  We  have  indul^  in  this  case  alresdy, 
more  than  wo  used  to  do  in  cases  of  this  neture ; 
for  it  is  known  to  every  body,  that  knows  my 
thing  of  the  course  and  practice  of  Ae  baaxL 
that  after  conviction,  no  more  than  four  dsjs 
are  allowed  to  move  iii  arrest  of  judgineot 
And  being  tbe  practice  of  the  court,  it  is  die 
law  of  the  court ;  and  1  aMi  sure,  as  fittle 
(iiTOur  ought  to  be  shewn  in  a  case  of  perjonr 
as  in  any  case  whatsoever :  but  3-et,  boirc^-er, 
because  he  should  not  think  that  the  extremity 
of  the  law  was  aimed  at  by  the  eonr^  in  tlis 
case,  and  he  hindered  in  h»  legal  defence,  the 
court  did  indulge  him  more  time  than  is  nsoally 
^[ranted  in  sueh  esses  now,  as  for  tbe  exemp- 
tions, certainly  they  are  very  (livoibtts. 

For  tbe  first,  It  would  be  admirable  doetrise 
indeed,  in  ease  it  shouU  obtain,  thstf  if  a  msa 
bea  witness  in  any  case  for  the  king,  and  ftr* 
swear  himself,  he  should  not  be  prosecuted  ftr 
perjury  at  the  kingf  s  suit :  fol-  we  know  tint 
no  man  can  be  prosecuted  fiM-Jiia  life,  (esoeptH 
be  in  cases  of  appeal)  but  at  the  suit  of  tbe 
king ;  and  to  he  sure,  all  prodecotions  for  tMs- 
son  nrast  be  at  bis  snft.  If  then  Wifbesnf 
come  and  (bt^wear  themselves,  to  eriresvty 
!  men's  lives,  and  they  Aould  not  be  celled  ia 
qoestiDn  for  it',  criminally,  by  the&ii^;  M 
'were  a  flnewAy  to  sanctify  me  giWestTii- 
lamy,  and  make  the  proc^sirof  Inw  to  lie^ 
nnittstnimient  of  the  ibbat  uilkltoods^u^^ 
the  wotM*    I  piettuuie^  no  getttfaftubn  ^  ^ 
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Imr  would  think  tMit  tn  exoeptioo  fit  to  pat  his 
Lftnd  to. 

Theo  as  to  the  second.  That  the  peijiiry  is 
Bot  assigned  in  points  material  to  the  issue,  that 
is  plainfy  otherwise ;  lor  the  time  mu&t  needs 
be  very  material,  because  it  was  impossible 
that  Mr.  Ireland  could  be  guilty  of  the  treason 
sworn  against  him,  at  his  chaml)er  in  Russel- 
street,  between  the  8th  and  13th  of  August,  if 
lie  were  not  in  town  between  the  8th  and  19th 
«f  Ausrust :  nor  could'he  be  privy  to  the  trea- 
son  sworn  by  Bedloe  the  latter  end  of  August, 
or  the  beginning  of  September,  in  Harcourt's 
chamber,  if  he  were  ont  of  town  from  the  Srd 
of  August  till  the  14th  of  Septeml>er;  and 
therefore  both  these  perjuries  were  in  the  very 
points  in  issue. 

And  then  for  the  34th  of  April,  which  is  the 
ipain  peijury  of  all ;  it  is  not  laid  jn  this  in- 
dictment, that  there  was  no  consult  of  the. 
Jesuits  upon  that  day :  nor  is  there  any  notice 
taken,  that  there  was  no  oorisult  at  the  White- 
Horse  tavern  ;  bat  it  says  only,  that  Oates  did 
swear^  there  was  a  oonsnit  there,  and  that  he 
was  present  at  it ;  and  that  he  saw  the  resolu- 
tion written  down  by  Mico,  if  1  do  not  misre- 
member  the  name :  and  that  upon  the  34th' 
of  April,  he  went  with  it  from  'chamber  to 
chamber,  to  hare  them  sign  it.  And  then 
comes  the  indictment,  and  assigns  the  perjury, 
*  Ubi  revera'  he  was  not  at  the  White- Hurse 
tavern  that  day ;  and  1  think  it  is  pretty  plain 
he  was  not,  for  he  was  then  at  St.  Omers. 

Then  admitting  all  that  matter  about  the 
signing  of  the  resolution  to  be  out  of  doors,  a 
plain  peijory  is  assigned  and  proved.  For  it 
was  most  proper  for  them  to  lay  it  as  they  did ; 
and  so  it  if&s  in  the  other  point  too.;  he  swore 
he  carried  the  resolution  from  chamber  to 
chamber,  and  saw  it  signed.  Now,  say  they, 
he  did  not  carry  it  from  chamber  to  cbaml>er 
to  be  signed ;  and  if  so,  tlien  be  could  not  see 
it  signed ;  and  it  will  all  be  w)sU  enough  sure. 
And  if  any  one  part  of  the  bath  he  swore  proves 
false,  that  is  sumcient  to  maintain  this  verdict ; 
and  it  is  notoriously  plain,  it  was  false  through- 
oat 

And  df  this  matter  he  now  stands  convicted, 
upon  as  full  and  plain  an  evadenoe  as  ever  was 
given  in  any  ease  in  the  world  ;  and  I  am 
sorry  to  think  that  any  man,  who  is  guilty  of 
sucn  an  ofience,  should  continue  so  obstinate 
and  hardened  in  villainy  as  he  appears  to  be. 

But  I  think  it  not  amiss  for  me  to  say  some- 
thing upon  this  occasion,  for  the  satisfaction  of 
some  that  hear  me  ;  and  for  an  example  for 
the  future.  The  crime  whereof  this  man  stands 
convicted  is  certainly  a  very  heinous  one,  at- 
tended with  such  dismal  consequences  that 
ensued  upon  it,  that  1  think  no  man  can  have  a 
true  Christian  spirit  in  him,  but  he  must  begin 
to  melt  with  the  consideration  of  the  great 
mischiefs  his  perjury  has  brought  upon  himself 
and  ns :  it  has  brought  the.  guilt  of  innocent 
blood  upon  many  ;  to  bb  sure  it  hath  upon  his 
own  head,  and  I  pray  God  deliver  all  men 
Irom  havbg  any  hand  to  inAooent  blood* 


And  as  the  crime  is  great,  so  it  is  to  ho 
known,  that  a  pro|)ortionable  punishment  of 
that  crime  can  scarce  by  our  law,  as  it  now 
stands,  be  indicted  upon  him.  But  that  yov 
may  see  we  have  considered  how  to  punish  it, 
as  such  a  crime  does  deserve  ;  we  have,  con- 
sulted with  all  the  judges  of  England,  that  if 
the  law  would  allow  it,  he  might  have  such  a 
judgment  for  this  heinous  offence,  as  might  bo 

firoper  to  terrify  all  others  from  committing  tho 
ike  a^ain.  For  punishment  is  not  intended 
only  for  the  sake  of  the  offender,  to  ^ewarfi 
him  according  to  his  deserts;  but  it  has  a 
prospectiilso  of  example  and  terror  to  all  others, 
that  they  should  take  care  how  they  offend  in 
any  such  manner,  and  that  is  as  considerable 
a  part  of  the  end  of  the  law  as  any  other. 

Gentlemen,  it  is  known,  that  by  the  old  laws 
of  England  perjury  was  pnnishod  witli  death  ; 
it  grew  a  little  more  moderate  afterwards,  not 
to  make  the  crime  the  less,  but  because  of  tho 
danger  there  might  be  of  malice  of  some  re- 
vengellil  persons,  by  endeavouring  by  perjury 
to  convict  others  of  perjury.  But  the  next  ste^ 
was  cutting  ont  of  the  tongue,  to  shew  that  tho 
law  in  all  ages  had  an  abhorrency  of  ialso 
oaths,  and  punished  that  impious  crime  of  per* 
jorV  with  the  most  terrible  punishments. 

Since  that  tiofie  our  ancestors  have  yet  beea 
more  moderate,  and  have  not  extended  thO 
judgment  to  life  and  member ;  but  b^  the  una« 
nimous  opinion  of  all  tlje  judges  ot  England, 
whom  we.  purposely  consult^  with  upon  this 
occasion,  it  is  conceived,  that  by  the  law,  crimes 
of  this  nature  are  \e(i  to  be  punished  according 
to  the  discretion  of  this  court,  so  far  as  that  tho 
judgment  extend  not  to  life  or  member. 

And  I  tell  you.  this,  Gentlemen,  the  rather, 
because,  I  ol)serve  our  law-books  are  mors 
.silent  here,  in  regard  the  judgments  for  these 
offences  are  not  so  solemnly  and  particularly 
entered  up,  as  they  are  in  cases  capital :  But 
they  are  left  more  oiscretionai^y ;  he^ause  that 
crimes  of  this  nature  may  be  attended  with 
particular  circumstances  either  to  aggravate, 
or  lessen  the  punishment:  And  therefore  the 
punishment  might  be  distributed  accordingly. 

And  for  that  reason,  Gentlemen,  it  is  well 
known  to  us  all,  that  that  was  the  occasion  of 
taking  away  the  court  of  Star-Chamber,  as  tho 
preamble  of  the  act  for  taking  it  away  does 
manifest :  That  inasmuch  as  the  authority,  for 
the  correction  of  all  ofiences  whatsoever,  was 
by  the  common  law  of  this  land  originally 
fixed  in  the  court  of  King's- Benc^h ;  and  the 
proceeding  by  information  in  the  Star-Cham- 
ber,  when  it  might  be  by  process  in  this  court, 
was  looked  upon  as  a  double  way  of  vexation ; 
therefore  that  couil  is  abolished,  and  the  autho- 
rity of  the  Kins's-tlench  court  left  entire. 
And  it  is  notorionshr  known,  how  punishments, 
of  all  sorts  and  kinds,  were  inflicted  by  tho 
court  of  Slar-Chamber  for  perjury,  and  such 
like  offences,  while  that  court  was  up;  and 
since  that  time,  in  Fox%  case  and  others  that 
you  have  heard  of,  it  has  been  according  to 
the  discretioa  of  this  soart,  puais)itd»  as  ss^ 
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Terelj  M  this  court  (hou|fbt  fit,  so  as  th6  Md- 
lence  did  not  extend  to  life  or  member. 

Now  I  thouffhk  it  proper  for  roe,  not  only 
■  for  the  gake  of  the  case  now  before  us,  but  also 
for  your  Learning  sake,  to  tell  you,  this  was  the 
resolution  of  all  the  jadges  of  Bnvfland,  upon 
consideration  of  the  precedents,  and  of  all  the 
rules  of  law ;  which  hare  been  fully  debated, 
and  considered  of;  And  thi»,  I  declare,  is  tb^ir 
unanimous  opinion. 

If  then  this  be  so,  and  it  is  left  to  the  discre- 
tion of  the  court  to  inflict  such  punishment  as 
they  think  fit :  far  be  it  from  this  court  »t  any 
time,  as  on  tbe  one  side  to  inflict  punishment 
heavier  than  the  crimes  deserve,  (no,  we  would 
rather  use  commiseration,  than  extraordinary 
and  exorbitant  severity  ;)  so,  on  tbe  other  side, 
to  let  gfo  crimes  so  notorious  and  heinous  as 
these,  without  the  severest  mark  that  can,  bv 
law,  be  put  upon  them.  When  a  person  shall 
be  convicted  of  such  a  foul  and  malicious  ^r- 
jury  as  the  defendant  here  is,  1  think  it  is  im- 
possible for  ihis  court,  as  the  law  now  stands, 
to  put  a  punishment  upon  him  any  way  pro- 
)N)rtionable  to  the  offence,  that  has  drawn  after 
It  so  many  horrid  and  dreadful  consequences: 
'  We  do  tberefoi^  think  fit  to  inflict  an  exem- 
plary punishment  upon  this  villainous  perjured 
wretch,  to  terrify  otliers  for  the  future ;  which 
}6  not  m  V  part  to  pronounce :  But  what  it  is, 
my  brother  will  tell  you. 

Att.  Gen.  My  lord,  you  uill  be  pleased  to 
remember  there  are  two  Judgments. 

X.  C.  /.  There  are  so,  we  know  it  very 
well,  Mr.  Attorney. 

Att,  Gen.  That  which  was  tried  first,  was 
about  the  consult  about  tbe  24th  of  April ;  we 
desire  that  some  particular  mark  may  be  set 
upon  that  day. 

Then  the  Judges  consulted  a  little  together, 
Aa(\  Mr.  Justice  Withins  pronounced  the  sen- 
tence thus : 

Just.  Withini,  Titus  Gates,  you  are  convict- 
ed upon  two  Indictments  for  Ferjury ;  I  say, 
for  Perjury :  I  must  repeat  the  word  twice, 
because  you  are  doubly  convicted ;  one  of  the 
greatest  offences  that  ouf  law  has  cognizance 
of;  it  is  so  in  its  own  nature:  But  your  per- 
jury has  all  the  aggravations  that  can  be 
Uiought  of  to  heighten  it.  If  a  man  kills  ano- 
ther with  his  sword,  and  there  be  forethoug[ht 
inalioe  in  the  case,  he  is  to  be  hanged  for  it: 
But  when  a  man  ^shall  draw  innocent  blood 
npon  himself  by  a  malicious,  premeditated, 
false  oath,  there  is  not  only  blood  in  the  case, 
but  likewise  perjury,  corrupt,  malicious  per- 
jury :  I  know  not  ftow  I  can  say,  but  that  the 
law  is  defective  that  such  a  one  is  not  to  be 
hanged.  For,  if  ^e  consider  those  d^*eadful 
effects  which  have  followed  upon  your  per- 
jury, we  must  conclude  our  law  defective; 
they  are  such,  as  no  Christian's  heai*t  can  think 
ef,  without  bleeding  for  that  .innocent  hloud 
which  was  shed  by  your  oath ;  and  every 
knowing  man  believes,  and  every  honest  roan 
grieves  for.    God  be  thauked^  our  eyes  are 


now  opened ;  and  indeed  vre  nrast  lisTe  beet 
'incuiuoly  blind,  if  they  had  not  been  opened, 
first  by  the  contradictions,  improbabiKties,  and 
impossibilities  in  your  own  testimony;  bol 
likewise  by  tbe  positive,  plain,  direct,  and  fall 
proof  of  forly-aeven  witnesses  to  one  particohr 
point;  against  whom  you  had  not  one  word  ts 
object,  but  they  were  Papists  and  RomaaU- 
holics ;  which  is  no  otgection  at  all :  thoogb, 
at  the  same  lime,  it  did  appear,  that  nine  « 
ten  of  them  were  Protestants  of  the  cbarcb  at 
England.  That  was  all  i^ou  faad^to  say ;  jaa 
had  not  one  word  to  justify  yoarsdf  from  that 
great  and  heinous  perjury  you  were  acciiaHl 
of.  I  hope,  I  have  not  been  thought  a  minal 
ill-nature;  and,  1  confess,  nothing- has  bees  sa 
great  a  Regret  to  me  in  my  place  and  atatioo, 
as  to  give  judgment,  and  pronounce  the  aai- 
tence  of  law  against  my  fellow-subjecta,  — 


„        ,  .       y 

fellow-cieatufes :  But  as  to  you,  Mr.  Gates,  I 
cannot  say,  my  feltow -christian.  Yet,  in  itai 
case,  when  1  consider  your  oflence,  and  the  m- 
mal  efllects  that  have  followed  upon  it,  Icmnct 
say,  I  have  any  remorse  in  g|iving  jodgmeot 
upon  you.  And  therefore  having  toW  yon  mf 
thoughts  shortly  about  your  crime,  and  how 
readily  I  pronounce  yoor  sentence;  I  ahafl 
now  declare  the  judgment  of  the  court  qwi 
you.    And  it  is  this: 

«*  First,  The  Court  does  order  for  a  fine, 
«« ttiat  you  pay  1000  marks  upon  each 
*'  Indictment. 

««  Secondly,  That  you  be  stript  of  all  yoor 
<'  Canonical  Habits. 

<«  Thirdly,  The  Court  does  award.  That yoo 
"do  stand  upon  the  Pillory,  aad  in  tbe 
«  Pillory,  here  before  Westn^iniler-biB 
"  gate,  upon  Monday  next,  for  an  hoar's 
"  time,  between  the  hours  of  10  and  12 ; 
"  with  a  paper  over  your  head  (which  joii 
«  must  first  walk  with  round  about  toall 
'<  the  Courts  in  Westminster-hall)  decltf- 
"  ing  youV  crime."  And  that  is  upon  tha 
first  indictment. 

«  Fourthly,  (on  the  Second  IndictrocBt), 
"  upon  Tuesday,  yon  shall  stand  upon, 
«  and  in  the  Pillory,  at  the  Royal  Ex- 
"  change  in  London,  for  tbe  space  of  aa 
"  hour,  between  the  hours  of  twdfe  aoa 
«'  two ;  with  the  same  inscription. 

"You  shall  upon  the  ftext  Wednesday M 
"  whipped  from  Aldgate  to  Newgate. 

«  Upon  Friday,  you  shall  be  shipped  fraia 
"  Newgate  to  Tyburn,  by  the  hands «« 
"  the  common  hangman.'' 

But,  Mr.  Gates,  we  cannot  but  femefflber, 
thei'e  were  several  particular  times  you  await 
false  about-  and  therefore,  as  annual  com- 
memorations, that  it  may  be  known  to  aflpj* 
pie  as  long  aa  you  live,  we  have  takea  sp«o>l 
care  of  you  for  an  annual  pquisfaroent. 

♦♦  Upon  the  24th  of  April  every  year,  aafcg 
"  as  you  live,  you  are  to  stand  u|p«w» 
"  Pillory,  and  m  tbe  Pilk)iT»  •*Tr^ 
"just  opposite  to,  tbe  gallows,  tw  ■* 
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«*  «paee  of  an  hour^  heiw^ea  tbe  hours  of 
**  ten  aDd  twelve. 

**  You  are  to  stand  upon,,  aud  in  the  Pillory, 
*'  here  at  Westmiaster-hall  gate,  every 
"  9th  of  August,  in  every  year,  so  long  ais 
*^  you  live.  And  that  it  may  be  kaown 
**  what  we  mean  by  it,  His  to  remember, 
*'  what  be  swore  about  Mr.  Ireland's  be- 
*'  ing  in  town  between  the  8th  and  12lh 
**  of  August 

*^  You  are. to  stand  upon,  and  in  the  Pillory, 
'<  at  Charing-cross,  on  the  10th  of  August, 
•  **  every  year,  during  your  life,  for  an 
'*  hour,  between  ten  and  twelve. 

***  The  Uke  over-against  the  Temple  gate, 
«  upon  the  1  Itb. 

"^^  And  upon  the  8d  of  September,  (which  is 
«<  anotner  notorious  time,  which  you  can- 
^<  not  but  be  remember'd  of)  you  are  to 
**  stand  apou,  and  in  tbe  Pillory,  for  the 
"  space  w  one  hour,  between  twelve  and 
*'  two,  at  the. Royal  Exchange :  and  all 
*<  this  you  are  to  do  every  year,  during 
''  your  life  ;*  and  to  be.  committed  close 
<*  prisoner,  as  long  as  you  live." 

This  I  pronounce  to  be  the  Judgment  of  the 
Court  upon  you,  fbr  your  offences.  And  1 
must  tell  you  plainly,  if  it  had  been  in  my 
power  to  have  carried  it  further,  I  should  pot 
Slave  been  unwilling  to  have  given  judgment 
of  death  upon  you ;  for,  I  am  sure,  you  de- 
serve it. 

X.  C.  J.  Mr.  Attorney,  we  wiU  take  care, 
that  the  Clerk  shall  distinguish  the  Judgments 
in  the  Entries. 

Then  the  Prisoner  was  taken  away. 


After  the 'Revolution,  Oates  applied  to  both 
Bouses  of  Parliament  for  relief  aenunst  these 
Judgments*  and  the  Verdict  which  had  been 
obtained  against  him  by  tbe  duke  of  York  : 
(See  the  Case  at  p.  185,  of  this  Volume ;)  of 
which  applications  the  following  particulars 
appear  in  tne  Journals :  • 

March  38th,  1689,  Justice  Dolben,  one  of 
the  Justices  of  Uie  Court  of  King's-Bench, 
brought  into  the  House  of  Lords  three  Writs 
of  Errors,  Rex  verms  Oates,  Rex  vertus  Oates, 
Buy  Eborac'  versus  Chtes,  On  the  9tfa  of 
April,  the  House,  upon  reading  the  Petition  of 
Titus  Oates,  praying  a  day  may  be  ap[foioted 
for  hearing  counsel  to  argue  upon  his  Writs 
of  Error,  ordered  that  counsel  should  be  heard 

*  It  appears  by  the  account  in  tliis  Collec- 
tion of  the  Trial  of  Richard  Baxter,  on  the  SOih 
^f  this  same  month  of  May*  1685,  that  Oates 
was  then  standing  in  the  pillory  in  New  Pa- 
lace-yard ;  and  in  Narcissus  LiittreU's  M8. 
Brief  Relation,  $cc,  it  is  said,  under  date  Au- 
gust 11th,  1688,  '*  Titus  Oates  stood  in  the 
pillory  at  Charii^-crosa,  accocding  to  annual 


on  the  18tb  of  that  month,  whereof  Oates  was 
to  cause  timely  notice  to  be  given  to  the  At- 
.  toroey  General.  On  that  day  the  House  did 
not  sit,  but  on  tbe  22(1,  an  /order  was  made 
tor  hearing  the  Errors  argued  on  the  26th, 
on  which  day  is  the  folluuing  entry  in  the 
Journals : 

This  day  being  appointed  for  hearings 
counsel,  to  argue  the  errors  in  the  writs  of 
error  brought  into  this  House  by  Titus  Oates, 
to  reverse  the  Judgments  giveu  a4»aiust  him 
in  the  King's-bench  ;  two  at  the  suit  of  king 
Charles  the  second  ;  and  one,  a  judgment  at 
the  suit  of  the  then  duke  of  York  ;  the  counsel 
of  Titus  Oates  appeared,  and  were  ready  at 
the  bar ;  but  no  counsel  appeared  on  the 
kind's  behalf,  to  jfoaintain  the  judgments 
against  him ; 

Whereupon  Thomas  Bales,  solicitor  for 
Titus  Oates,  being- sworn  at  the  bar,  deposed, 
<*  That  he  had  served  several  orders  0f  this 
House  made  m  this  case  upon  Mr.  Attorney 
General,  to  give  him  notice  that  the  trial  was 
to  lie ;  and  the  last  order  on  the  24th  of  this 
instant  June,  for  hearing  of  the  cause  this  day  -. 
and  Mr.  Attorney  said  to  him,  that  he  believed 
he  could  not  come.'' ' 

Then  the  House  heard  the  counsel  of  Titus 
Oates,  to  maintain  the  errors  assigned,  and  to 
make  good  their  exceptions  in  point  of  Iaw« 
Which  ended  ;  the  counsel  for  Titus  Oates 
was  called  in  ;  and  commanded  by  the  House, 
to  set  down  in  writing  what  arguments  and 
exceptions  they  had  this  dav  made  against  tbe 
Judgments,  and  deliver  them  to  the  Lord 
Chief  Justice  of  the  King's  Bench  to  morrow 
morning. 

On  the  next  day  the  Lord  Chief  Justice  Of 
the  court  of  King's  Bench  acquainted  the 
House,  That  the  counsel  of  Titus  Oates  had 
delivered  to  him,  fn  writing,  the  Exceptions 
they  made  yesterday  at  the  bar,  to  the  writs  of 
error,  between  Titus  Oates  and  tbe  king. 

Whereupon  it  is  ordered,  That  sir  Richlrd 
Holloway  and  sir  Francis. Withins  be,  andaro 
hereby,  required  to  attend  this  House  on  Sa- 
turday tlie  4th  of  May  next,  to  give  theiV  rea- 
sons or  gprounds  for  their  judgment  ffiveft 
against  I'itus  Oates  in  the  court  of  ^og's 
Bench  ;  and  that  copies  of  the  points  insisted 
upon  by  the  counsel  of  the  said  Titus  Oates  be 
herewith  sent,  to  be  considered  of  by  them ; 
and  hereof  they  mav  not  fail. 

On  the  6th  of  May  the  House  order,  that 
they  will  hear  Holloway  and  Withins  to  give 
their,  reasons  or  grounds  for  their  Judgment 
given  against  Titus  Oates  to-morrow.  This 
order  was  continued  from  time  to  time  till  tbo 
24th  of  May,  when  it  was  ordered,  That  to* 
morrow  the  House  take  into  consideration  Ti- 
tus Oates's  throe  writs  of  error,  and  that  Hollo* 
way  and  Withins  should  attend. 

On  the  morrow  a  printed  Paper  was  brought 
into  the  House  of  Lords,  which  was  dispeiaed 
abroad.  Titus  Oates  beihg  called  in,  was  asked 
by  the  Speaker,  W  hether  he  did  own  this  paper  f 
And  he  aogwered,  lie  did  own  this  paper.  TIm 
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ttuestion  beioff  put,  Wbtther  tfae  paper  owned  | 
Ibis  morniii^  by  Titus  Gates,  at  the  bar,  shall  ; 
betioir  read?  It  wasresolred  in  the  affir-  ' 
mattTe. 

•  Then  the  said  Paper  was  read,  as  follows : 

^  The  CASEof  Titbs  Gates,  D.  D.  hutoblj^  of- 
fered to  the  tender  consideration  of  the 
Ri$;;'ht  Honourable  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  parliament 
assembled. 

*'  The  said  Titus  Gates,  in  the  year  1678, 
discovered  a  horrid  Popish  conspiracy,  for  the 
destruction  of  the 'late  king  Chanes  2,  his  pre- 
Mut  majesty  (then  prince  of  Oraiu^e,)  and  the 
Protestant  religion  within  these  kingdoms; 
and  proved  it  so  fully,  that  several  narUaments 
and  courts  of  justice,  before  whom  ne  gave  his 
testimony,  declared  their  belief  of  it,  by  public 
votes,  and  the  condemnation  of  several  of  the 
conspirators,  accused  not  only  by  htm,  but  by 
aeveral  other  witnesses  who  bad  also  a  know- 
ledge of  the  said  conspiracy. 

*'  The  House  of  Lords,  being  sensible  of  the 
l^eat  service  of  Gates,  gave  him  their  thanks 
m  a  most  public  manner  ;  and  addressed  king 
Charles  the  2d,  to  grant  his  royal  prote^ctiou  to 
the  said  Gates,  and  to  give  hint  a  subsistenoe 
till  the  parliament  considered  of  a  reward  suit- 
able to  his  great  and  public  service  to  the  king 
and  kingdom ;  aud  three  solemn  days  of  fast- 
ing were  proclaimed,  at  the  request  of  three 
successive  parliaments,  to  implore  God's  as- 
aistance  in  the  full  aud  farther  discovery  of 
the  villainoun  machinations  of  the  Popish  party. 

*'  The  said  Gates  discovered  the  traiterous 
correspondence!  which  Coleman  held  with  Le 
Chaise  (confessor  to  the  French  king,)  which 
gave  both  Houses  of  Parliament  full'  satisfiac- 
tion  of  the  Popish  plot ;  and  other  letters  were 
produced  by  a  person  of  ouality,  by  which  the 
Ifovernment  was  satisfied  of  the  utiiler-hi^d 
dealing  of  a  great  minister  of  state  at  that  time 
in  order  to  procure  a  great  sum  of  money, 
to  put  off  the  parliament.  All  which  did  still 
justify  the  saiu  Gates,  and  verify  the  truth  of 
his  discovery. 

*(  He  appeared  a  witness  at. the  Gld  Bailey, 
against  Whitebread,  Fenwick,  Ireland,  Picker- 
ing, and  Grove,  17  Dec.  1678.  Whitebread  and 
Fenwick  were  not  then  tried ;  but  Pickering, 
Grove,  and  Ireland,  were  tried,  against  whom 
the  evidence  was  so  full  and  plain,  that  they 
were  all'  three  convicted  u)ion  the  testimony 
of  the  saiil  Gates  and  Air.  Bedloe,  and  Were 
executed  for  High  Treason. 

<*  At  the  trial,  two  things  were  objected 
against  Gates's  testimotiy  :  first,  that  he  swora 
lie  was  present  at  the  consult  held  at  London, 
April  24, 1678,  when  the  Jesuits  alledged  be 
was  not  there,  but  at  St.  Gmeis ;  but,  nothing 
being  offered  in  proof  thereof,  this  objection 
was  looked  upon  as  vain  and  frivolous. 

«'Tbe  second  objection  was.  That  Gates 
awore,  Ii-eland  was  m  town  between  the  8th 
and  12th  of  August ;  and  they  alledged,  he 


waa  out  of  town  idl  AagiMt:  to  thii  Mr.  Ira* 
land  produced  EUcnoraud  Anne  Ireland,  wiw 
testified,  be  set  oat  for  Stafibrdshire  the  Sd  uf 
August  167 H;  one  Harrison  testified,  he  nset 
Mr.  Ireland  on  the  6th  of  August  at  St.  Albans, 
and  wais  in  lus  company  till  the  16Ui  in  Staf- 
fordshire ;  and  Mr.  Girord  swore,  he  aaw  Mr* 
Ireland  two  days  aAer  St.  Bartholomew'a  day« 
and  the  9th  of  September,  in  Staffordshire. 

<  <  in  answer  to  which.  Gates  proved  Irelaad'a 
being  in  town  great  part  of  August,  by  tfae 
testimony  of  Mr.  Bedloe  and  one  Sarah  P^iaa 
late  servant  to  the  albreaaki  Grove,  who  testi- 
fied, she  saw  Mr.  Ireland  about  the  i2&  of  Au- 
gust at  his  own  doorin  Russell  Street;  wlMie- 
upon  the  jury  found  Ireland  guilty,  and  the 
lord  chief  justice  Scroga  toU  them,  « They  had 
'  done  like  honest  gentlemoi  ^d  good  Pke- 
*  testants.' 

'*  Gates  appeared  at  the  Gld  Bailey,  13th 
June,  1679,  when  Whitebread,  Fenwick,  Har- 
court,  and  Turner,  (allJesuitsand  Prieats)  were 
tried  for  the  same  conspiracy ;  and  the  saow 
ol^ectioas  were  made  to  Gates's  evideooe  then, 
as  at  the.  former  trial ;  videUctt^  That  Galea 
was  uot  in  town  at  the  consult,  S4th  April, 
1678;  nor  Ireland  in  town  between  the  said 
8th  and  ISth  of  August,  nor  the  Sd  of  Septeon- 
ber  foUowinflr. 

**  For  roakinir  geod  th^  first  objection,  th^ 
produced  a.  great  number  of  boys  finom  A, 
Gnier's,  as  Martin  Hilsley,  P&rry  Doddingtoo, 
Gifford  Palmer,  Cox  Bdling,  Townely  FaU, 
John  Hall  the  College  butler,  Cooke  a  laylor 
of  the  Colle<jfe,  aiid  a  lay  brother  of  the  Jesuits  ; 
these  all  testiHed,  that  Gates  waa  at  St.  Gmer's 
all  April  and  May;  but  the  evidence  waa  ao 
ridiculous,  and  the  witnesses  appearinjg  to  be 
managed  and  suborned,  the  court  and  jury  set 
no  value  upon  their  testimony :  but,  that  the 
falsehood  of  their  testimony  mieht  appear ;  to 
prove  that  Gates  was  in  town,  uie  counsel  for 
the  kin^  produced  Mr.  Walker  an  aged  mi- 
nister of  the  charch  uf  ^gland,  Sarah  fvea, 
Mrs.  Mayo,  Mr,  Page,  sir  Richard  Barker, 
John  Butler,  William  Smith,  and  one  Mr. 
Clay  a  Romish  priest,  who  were  all  poeittve  at 
to  Gates's  being  in  town,  except  sir  Richard 
Barker,  and  be  testified  what  his  aervaaU 
Page  and  Butler  had  told  him  ;  which  gave 
great  satisfaction  to  the  court  and  jury,  ami  so 
Gates  was  set  rig:ht  as  to  that  point:  but  as  to 
the  se^nd  objection,  which  was,  that  Ireland 
was  out  of  town  all  August,  and  therefore  that 
Gates  was  false  in  that  partienlar;  they  pro- 
duced several  witnesses  out  of  StaffiMrdshire, 
to  prove  Ireland  there  i,  the  lady  Soathoot  tes- 
tified. That  she  saw  him  from  the  5th  of  Au- 
gust to  the  16th ;  and  sir  John  from  Angost 
5th  till  August  9th ;  and  Mr.  Edward  South- 
cot  from  August  3rd  till  August  10th ;  and 
Mrs.  Harwell  and  her  daughter,  who  say,  they 
saw  him  on  Augiut  17th ;  but  this  came  not 
within  the  compass  of  the  time  asstgned  by 
Gates.  Affainst  theM,  Mr.  Bedloe's  testimony 
and  Sarah  Paine.  And  some  time  after  tb» 
uial,  in  came  Mr.  Jeoniiooy  wbo  taatifiea^  That 
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le  MW  Mr.  Ireland  in  An^tt  tt  I/mckm ;  all 
rhieh  overthrows  the  testimonv  of  Mr*.  El- 
inor Ireland  and  Mrs.  Anne  Ireland,  and  the 
hree  Soutbooto,  all  Papists,  and  relations  of 
ffr.  Ireland.  The  testimony  of  Barah  Paine 
vas  no  innocent,  and  without  any  manner  of 
running,  that  the  court  and  jnry  set  a  gpreat 
raltie  upon  her  evidence.  Thus  was  ^t  ob- 
eetion  then  answered. 

'<  Upon  the  14th  of  June,  1679,  at  the  trial 
yf  Mr.  Lang^orne,  Oates  appeared  at  the  Old 
^ailey,  where  the  St.  Omer  witnesses  ap- 
peared again  upon  that  point  of  time  and  place ; 
ftod  the  court  Obserred,  «  that  they  were 
'  mended  in  testimony,  and  had  improved 
'  themselves^'  but  the  witnesses  }iroduced 
ftigrainst  these,  boys  were  so  plain  in  their  tes- 
draon^^,  that  the  St  Omer  boys  were  not  be- 
lieved in  this  point  at  all. 

<<^  The  duke  of  York,  having  a  great  in- 
Bnenoeupon  king  Charles  S,  as  also  several 
others  of  the  Popish  puty,  did  prevail  upon 
him  to  suffer  the  said  Qates  to  be  indicted  for 
peijory,  in  two  several  indictments,  6  or  7 
years  after  he  had  given  his  testimony  con- 
cerning the  Popish  Plot;    and  brought  Uie 


to  trial  on  the  8th  and  9th  of  May,  1685, 
in  the  reign  of  king  James  3 ;  and  produced 
the  same  witnesses,  with  the  addition  of  some 
others,  but  all  Papists  and  bred  up  at  St. 
Omer's,  excepting  one,  who  had  his  education 
at  St.  Omer's ;  he  was  turned  Protestant  as  he 
pretended,  and  was  made  a  mmister*  of  the 
church  of  England  by  the  bishop  of  St.  Asaph. 
To  these  witnesses  Oates  produced  two,  Mrs. 
Mayo  and  John  Butler,  who  were  positive 
as  to  his  being  in  town  in  the  beginning  of  May, 
and  one  Page  and  Mr.  Walker  the  minister  (the 
latter  bein^  aged  above  80  years  old),  through 
the  long  distance  of  time,  could  not  be  so  posi*. 
tive  as  to  the  year ;  and  Page  could  not  be  po- 
sitive, both  being  in  tear,  by  reason  of  the  lord 
chief  justice  Jefleries  browbeating  Oates's  wit- 
nesses, as  several  honourable  peers  of  this 
House  can  testify.  The  counsel  perverting  the 
testimony,  and  tne  lord  Jefferies  appearing  so 
much  Oatcs's  erilmiy,  and  no  counsel  darinjg  to 
appear  for  Oates,  he  was  found  guihy  of  perjury 
upon  theiirst  indictment,  which  did  relate  to  his 
beingin  town  in  April  and  May,  1678. 

•' l7pon  the  9th  of  May,  1685,  Oates  was 
tried  upon  a  second  indictment  of  perjury ; 
wherein  it  was  alledged,  That  Ireland  was  not 
in  town  between  the  8th  and  l^th  of  August,  as 
Oates  had  sworn  it  6  or  7  years  before ;  for 
which  were  produced  Mrs.  Anne  Ireland  and 
her  mother  Mrs. '  Ellenor  Ireland,  who  were 
very  positive  to  Mr.  Ireland's  going  out  of 
town,  August  13th,  1678 ;  but  a  third  wimess 
being  called,  did  plainly  contradict  their  evi- 
dence,  and  her  name  was  Duddle,  which  was 
observed  by  the  court ;  then  one  Mrs.  Quino 
was  called,  another  Papist,  and  the  lord  Aston  ; 
but  he  could  not  be  positive,  but  only  as  tv  the 
two  days  he  first  saw  Mr.  Ireland ;  but  sir 
Edward  Southeot  was  positive  from  the  Sd  to 
Ike  16th  if  August ;  ttid  several  other  wit- 
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were  prodoeed ;  but  they  eommg  not 
within  the  compass  of  time  laUedged  by  Qatcsf 
they  are  here' omitted. 

**  The  distance  of  time  b«ng  such,  that 
many  of  Oates's  witnesses  were  dead ;  as  sir 
Richard  Barker  and  his  brother  Mr.  Barker, 
Doctor  Tongue,  Mr.  Bedloe,  Sarah  Payne, 
Sarah  Ives,  William  Smith,  and  Mr.  Walker 
the  mioister,  are  dead  \  Mr.  Jennison  was  forced 
to  liy  into  Holland,  inr  fear  of  being  prose- 
cuted; so  that  Oates,  by  reason  of  thedeathof 
Sarah  Payne  and  Mr.  Mdloe,  and  the  going  of 
Mr.  Jenison  into  Holland,  had  not  the  benefit  of 
their  testimony,  and  was  convicted  of  the  second 
indictment  ibr  perjury. 

«<  The  aforesaid  iniiicttnents  he  hath  removed 
into  the  Lords  House,  by  writ  of  error ;  and  if  it 
be  the  pleasure  of  this  honourable  House  to 
examine  into  the  merits  of  the  cause,  he  can 
produce  three  witnesses  yet  alive,  that  will  jus- 
tify his  being  in  town,  at  the  time  the  1^.  Omer 
witnesses  swore  him  to  be  out  of  town ;  and  he  . 
can  produce  Mr.  Jennison,  that  can  prove  that 
Ireland  was  in  town  in  August,  1678,  which 
contradicts  all  the  Staffordshire  witnesses.  And 
the  said  Oates  humbly  conceives,  that  the  teati. 
mony  of  Sarah  Payne  and  Mr.  Bedloe  may  be 
used  on  his  behalf,  though  they  are  dead ;  and 
also  the  testimony  of  those  who  are  dead,  that 
have  proved  him  the  said  Oates  to  have  been 
in  town,  against  the  impudent  perjuries  of  thn 
St.  Omer  witnesses,  who  swore  bim  out  of  townr 
April  and  May,  1678. 

"  The  Papists  themsehres  havmg  justified 
Oates's  testimony,  by  theif  open  and  aVowed 
violation  of  our  laws,  bberties,  and  relLp^,  and 
executing  those  things  in  the  reign  of  the  late 
king,  which  he  did  discover  them  to  have  been 
contriving  in  the  reign  of  king  Charles  Sd, 
which  was  the  sum  and  substance  of  his  testi- 
mony ;  he  hopes  the  reputation  of  St.  Omer's 
witnesses,  who  were  biribed  with  places  and 
offices  in  the  army,  and  had  sums  of  money 
eiven  to  them,  shall  not  prevail  with  this  House 
mm  setting  aside  the  Judgments  brought 
before  your  lordships. 

*'  All  which  is  humbly  offered  to  the  consi<« 
deration  of  your  good  lordships  and  your 
honoura  of  the  House  of  Commons,  whether  he 
ought  to  have  undergone  such  a  villainous 
judgment,  or  been  found  (fUilty  of  theaforeaiid 
two  indictments.'' 

After  a  long  debate,  the  question  propounded 
was,  *<  Whether  this  Paper^  owned  by  Titus 
Oates  this  day,  doth  contain  matter  teuding  to 
the  breach  or  the  Privilege  of  this  House  P"  4» 
previous  question  was  put,  **  Whether  this 
question  shall  be  (now)  put?"  It  was  resolred 
in  th^  affirmative. 

Then  the  main  question  was  put  '*  Whether 
this  Paper,  owned  by  Titus  Oates  this  morn- 
ing, doth  contain  matter  tending  to  the  breach 
of  the  privilege  of  this  House  P' '  It  was  resolved 
in  the  affirmative. 

Leave  was  given  to  such  lords  as  would,  to 
enter  «their  dissedts;   and  accordingly  thes^ 
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IpndsfoUowiiigdo  entfr  tbeir  difieats^  in  tbaw 
reasons  eDSuing: 

«« We  whose  naroet  are  uBderwritlePf  ba?iog 
lieeD  pjreseDt  at  tkis  debate  of  the  matter  men- 
tionea  in  the  vote  above  written,  conoeming  a 
printed  Pa|ier  owned  by  Titos  Oates ;  and  Uie 
question  beings,  Whether  the  same  doth  eon- 
tain  matter  in  it  which  is  a  breach  oi'  the  pri- 
vilege of  this  House?  Which  wasresolvea  in 
the  afiirroative.  We  do  dissent  from  and  pro- 
test against  the  said  vote,  tor  the  reasons  fol- 
lowing : 

1.  <'  For  that  the  matter  resolved  to  be  a 
breach  of  .the  privilege  of  this  House  is  not 
plainly  and  distinctly  expressed  in  the  said  vote, 
as  we  humbly  conceive  it  ought  to  be ;  nor 
doth  it  appear  therdn  what  particular  privilege 
of  this  House  is  broken  by  any  matter  contained 
in  the  said  Paper ;  and  that  therefore  this  vote 
can  he  of  no  use,  to  support  any  privilege  of 
this  House,  or  prevent  the  breach  of  any  of  them 
for  the  future. 

S.  *'  Because  the  said  vote  may  tend  to  the 
disunion  of  both  Houses,  which,  we  humbly 
conceive,  may  prove  of  dangerous  consequence 
to  the  kine  and  kingdom ;  we  apprehending 
the  whole  drift  of  the  said  Paper  to  be,  in  order 
to  have  relief  in  a  legislative  way ;  and  ac- 
cordingly the  caise  and  prayer  is  directed  to 
both  Houses. 

S.  **  Because  this  day  being  appointed,  by 
order  of  this  House,  to  have  the  opinion  of  the 
judges  on  the  writ  of  error  in  the  case  of  the 
said  Titus  Oates ;  and  the  said  judges  attend- 
ing accordingly  ;  we  did  think  it  proper  that 
this  honourable  House  would  have  heard  their 
opinion  in  the  said  cause ;  and  thereupon  have 
(according  to  theusnai  course  of  other  courts 
of  judicature  in  such  cases),  proceeded  to  sen- 
tence before  the  taking  into  consideration  the 
•aid  Paper  introduced  but  this  morning  into  the 
boose —Bolton,  Maclesfield,  Stamtbid,  P; 
Whartoo,  Comwallis,  Bydoey."  ^ 

Next,  the  two  orders  for  the  commitment  of 
Titus  Oates  were  read.  And  the  question 
being  put,  *'  Whether  this  House  agrees  to 
these  orders?"  It  was  resolved  in  the  af- 
firmative^ 

The  said  Orders  follow: 

**  Ordered,  by  the  Lords  spiritual  and  tem- 
poral in  parliament  assembled.  That  the  gen- 
tleman usher  of  the  blaek  rod  attending  this 
House,  liis  deputy  or  deputies,  do  forthwith 
eonvey  Titus  Oates  in  safe  custody  to  the 
firison  of  the  King's  Bench,  there  to  remain 
during  the  pleasure  of  this  House,  for  publish- 
ing aind  owning  a  printed  Paper,  containing 
matter  in  it  which  is  a  breach  of  the  privilege 
of  this  House. 

'*  Ordered,  by  the  Lords  spiritual  and  tem- 
poral in  parliament  assembled,  that  Titus 
bates  be,  and  is  hereby,  committed  to  the 
Marshal  of  the  Marshalsea  of  the  King's 
Bench,  there  to  remain  during  the  pleasure  of 
this  House,  for  publishing  and  owning  a  printed 
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of  the  privilege  of  this  house  i  mmI  that  tbe 
Marshal  of  the  jMarsfaalaea  do  detain  him  ae- 
cordingly." 

On  the  28th,  Oates  presented  to  the  House 
of  Lords  the  following  Petition : 

**  To  the  right  honourable  the  Lords  spiritnal 
and  temporal  in  the  high  court  of  parlia- 
ment assembled.  The  most  humble 
Petition  of  Titus  Oates,  D.D. 

'<  Shewath  ;  That  year  petitioner'a  extraor- 
dinary punishments  and  trouble  have  been  sa 
heavy  upon  your  petitioner,  that  it  aa  a  great 
mercy  of  God  that  he  Js  not  deprived  of  his 
senses ;  and  your  petitioner  ever  bad  so  gnat 
a  veneration  for  your  lordships,  and  ever  was 
so  far  from  saying  or  doing  any  thing  wittii^y 
which  might  Jn  the  least  interfere  with  tlie 
rights  and  privileges  of  this  honourable  houw, 
that,  if  anj^  ^^  ^  inserted  in  bis  case  or 
petition  which  offends  your  lordsbipa,  ik  pro- 
ceeds from  ignorance  'or  inadvertency  ;  aad 
humbly  begs  your  lordships'  pardon. 

'*  Vour  petitioner  therefore  humbly  prajs 

Jour  lordships,  in  your  lordships'  graat  w»> 
oms  and  compassion,  *  to  discbaigebim  froas 
his  confinement,  beinff  much  afflicted  to  lie 
under  your  lordships' displ^uore  upon  this  or* 
anyaccount  whatsoever. — ^Trrus  Oates.'* 

The  House,  upon  this.  Ordered,  ThatJitiM 
Oates  should  be  brought  to  the  bar,  to  make 
his  submission  to  this  Houpe.  And  That  the 
Marshal  of  the  Marshalsea  of  the  King's  Bench 
do  forthwith  bring  Titus  Oates,  now  in  hia 
custody,  to  the  bar  of  this  House. 

On  the  30tb  Titus  Oatea  was  brought  to  the 
bv;  and  having  kneeled,  was  tokl,  *'  There 
were  exceptions  taken  at  his  stiling  himself 
D.  D.  in  his  petition."  He  said,  '«  That  ha 
is  Doctor  of  Divinity,  and  had  his  Degree  at 
Salamanca  in  Spain."  Then  he  was  cooa- 
manded  to  withdraw.  The  House,  upon  con- 
sideratk>n,  called  him  to  the  bar  a^|am.  And 
be  was  told,  '*  That  the  House  reqmred  him  ta 
strike  out  the  two^D.  D.  in  his  petition."  He 
said,  *'  he  could  not  do  it  out  or  conscience." 

Upon  this,  it  is  Ordered,  That  Titus  Oatas 
be,  and  is  hereby,  remanded  to  the  custody  of 
the  marshal  of  the  King's  Bench.  That  to- 
morrow at  twelve  of  the  clock  this  House  aill 
take  into  consideration  Titus  Oates's  three  writs 
of  error  depending  in  this  House;  at  which 
time  all  the  J  udgcs  are  to  be  present.  That  sir 
Richard  Hollo  way  and  sir  Francis  Withins  do 
attend  this  House  to-morrow  at  twelve  o'clock, 
upon  the  occasion  of  Titus  Oatis's  cases  upon 
tli6  three  writs  of  error  depending  in  this  House. 
'  On  the  next  day  the  Lords  bavii^  heard  the 
opinion  of  all  the  judges  oonceming  the  ille« 
gality  of  the  two  judgments  agaiivst  TiUis 
Dates,  upon  the  point  of  perpiry  i  fur  which 
he  hath  brought  his  writs  of  error  into  Uus 
House,  to  have  them  reversed : 
,  The  House  upon  consklerattoo,  and  aiUr 
long  debate,  had  this  main  qufi9tioQm?opoaed« 
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-li¥hetber  to  rererae  the  two  jodgmeiitB  gnreii 
^elow  tj^inst  Titus  Gates,  in  relatiofi'to  the 
.two  perjuries  ?  The  previous  question  was  put, 
"Whether  this  question  shall  be  now  put?  It 
-was  resolved  in  theafiirmattye.  Then  the  main 
4]ue8tion  was  pot,  Whether  to  reverse  the  two 
judgments  flriven  below  a^iainst  Titus  Oates,  in 
relation  to4he  two  perjuries  ?  It  was  resolved 
in  the  negative. 

/  Leave  was  given  to  such  lords  as  'will,  to 
enter  their  dissents;  and  accordingly  these 
lords  following  do  enter  their  dissents,  m  these 
reasons  ensuing : 

*^  1.  For  that  the  king's  bench,  being  a  tem- 
poral eonrt,  made  it  part  of  the  judgment,  that 
Titus  Oates,  being  a  clerk,  should  for  his  said 
perjuries,  be  divested  of  his  canonical  and 
priestly  habit,  and  to  continue  divested  all  his 
life ;  which  is  a  matter  wholly  out  of  thdr 
)M>wer,  belonguigto  the  ecclesiastical  courts 
^nly. 

*<  S.  For  that  the  said  judgments  are  bar- 
barous, inhuman,  and  unchristian ;  and  there 
is  no  precedents  to  warrant  the  punishments' 
of  whipping  and  committing  to  prison  for  life, 
for  the  crime  Of  petjury  ;  wnich  yet  were  but 
part  of  the  punishments  inflicted  upon  him. 

<*  3.  For  that  the  particular  matters  upon 
livhich  the  indictments  were  founjd,  were  the 

Ennts  objected  against  Mr.  Titus  Gates's  tes- 
mony  in  severalof  the.trials,  in  which  he  was 
allowed  to  be  a  good  and  credible  witness, 
though  testified  against  him  by  most  of  the 
same  persons,  who  witnessed  against  him  upon 
ibuse  mdictments. 

4.  *'  For  that  this  will  be  an  ejgfcourage- 
inent  and  allowance  for  giving  the  like  cruel, 
barbarous,  and  illegal  judgments  hereaiter, 
unless  this  judgment  be  reversed. 

5.  <'  Because  sir  John  Holt,  sir  Henry  Pol- 
lexf^n,  the  two  chief  justices^  and  sir  Robert 
Atkins  chief  baron,  with  six  judges  more  ^be- 
ing all  that  were  then  present),  for  these  and 
many  other  reasons,  did,  before  us,  solemnly 
deliver  their  opinionji,  and  unanimously  decbre, 
That  the  said  judgements  were  contrary  to 
law  and  ancient  practice,  and  therefore  errone- 
ous, and  ought  to  be  reversed. 

6.  "  Because  it  is  (ontrary  to  the  declara- 
tion on  the  twelfth  of  February  last,  which  was 
ordered  by  the  Lords  Spiritual  and  Temporal 
>nd  Commons  then  assembled,  and  by  their 
declaration  engrossed  in  parchment,  and  en- 
rolled among  the  records  of  parliament,  and 
recorded  in  chancery ;  whereby  it  doth  appear, 
that  excessive  bail  ought  not  to  be  required, 
nor  excessive  fines  imposed,  nor  cruel  nor  ud> 
usual   punishments    inflicted. Bolton, 

Macclesfield,  J.  Bridgewater,  Stamford, 
Gxford,  Bolingbrooke,  Bathe,  Herbert, 
Grey,  Vaughan,  Newport,  Comwaliis,  R. 
Eure,  P.  Wharton.*' 

Whereas,  by  virtue  of  their  Majesty's  writ 
of  error,  returi.able  into  the  House  of  Peers  in 
parliament  assembled,  a  record  of  the  court  of 


>King's  Bench  was  brought  into  this  court,  on 
the  fourth  of  April,  1689,  with  t  transcript 
thereof,  wherein  judgment  is  entered,  for  and 
OB  the  behalf  of  the  late  king  James  the  3nd. 
against  Titus  Gates  clerk,  upon  a  judgment 
for  perjury ;  upon  which  writ  of  errors  being 
assigned  by  the  said  Titus  Gates,  and  issue 
joined  by  sir  Henry  Polexnben  their  Majesties* 
Attorney  General:  and  after  hearing  counsel 
for  the  said  Titus  Gates,  (no  coCmsel  appearing 
for  their  Majesties)  on  the  26th  of  April  iS 
past: 

^fler  due  consideration  had  of  what  wat 
offered  by  counsel  thereupon,  it  is  this  day 
ordered  and  adjudged,  by  the  Lords  Spiritual 
and  Temporal  m  parliament  ussembled,  That 
the  said  Judgment  given  on  his  late  Majesty'a 
behalf  against  the  said  Titus  Gates.be,  and  ia 
hmby,  affirmed ;  and  that  the  transcript  of  the 
said  record,  whevein  Judgment  is  entered  as 
aforesaid,  be  remitted. 

The  Tenor  of  which  Judgment  f<^ows.  to 
be  affixed  to  the  record,  to  be  sent  back: 

«  Postea,  scilidet,  4'*  Die  Aprilis,  Anno  Reg- 

*  ni  Domini  Will'i  et  Domina  Maritt,  nunc 

*  Repriset  R^nie  AnglisB,  &c.  Prime,  Tran- 
«  script.  Record,  et  Process,  pned.  inter  Pirtes 

*  prced.  cumomnibos  ea  tangen.  Pretextncu- 

*  jusdam  Brevis  de  Errorecorrigend.  perprse« 

*  fat.  Titum  Gates  in  preemiss.  prosecut.  dicta 

*  Domuio  Regi  et  Reginae,  in  prassenti  Parlia- 
'  mento,  a  pned.  Cur.  dicti  Domini  Regis  et 

*  Dominas  Regniehic  transmiss.  fuit;  pned 
•Titus,  in  eadem  Curia  Parliamenti  compa^ 
«  rens,  diversas  Causas  et  Materias  pro  Errori- 

*  bus  In  Record,  et  Process.  pr»d.  pro  Revo- 
'catione  et  AdnuUatione  Jndicii  pned.  assig- 
•navit;    et  postea,  scilicet,  31**  Die  mS, 

*  Anno  diet.  Domini  Regis  et  Dominie  Regina 
•suprcBdict.  in   pnesenti    Curia  Parliament! 

*  preed'  visis  et  per  Curiam  ibidem  diligenter 

*  examinat  et  plenius  intellect,  tam  Record* 
*et  Process,  pned.  ac  Judicio  super  eisdem 

<  reddit.  quam  pned,  Eiror.  superius  assignat. 

*  pro  eo  quod  videtur  Cur.  Parliamenti  praed. 

<  ^uod  Record,  ill.  in  nuUo  vitiosum  aut£ifec« 
*•  tiv.  existit,  et  quod  m  Recordo  ill.  in  nullo 
^fiiitErrat.  ideo  adtunc  et  ibidem  a^nsidera- 

<  turn  est  per  eandem  Cur.  Parliameti  prtej. 
(^uodJudic.  praed.  in  omnibus  a^rmetur.  et 

*  in  omni  suo  Kobore  stet  et  Effectu.' 

Whereas,  by  virtue  of  their  majesties  writ  of 
error,  returnable  into  the  House  of  Peers  in 
parliament  assembled,  a  Record  of  the  court  of 
King's  Bench  was  brought  into  this  court,  on 
the  4th  day  of  April,  1689,  with  the  transcript 
thereof,  wherein  judgment  is  entered,  for  and 
OB  the  behalf  of  the  late  king  James  the  9nd, 
against  Titos  Gates  clerk,  upon  a  judgment 
for  perjury  ;  upon  which  writ,  errors  being  as- 
si|;ned  by  the  said  Titus  Oates,  and  issue 
joined  by  Henry  PoUexfen  their  majesties  At- 
torney Geneitil ;  and  after  hearing  counsel  for 
the  said  Titus  Gates,  (no  counsel  appearing  foi 
their  majesties)  on  the  26th  of  April  last  past. 


Digitized  by 


Google 


MfT]  9TATB  TIUAL9, 1  jAMBf  IT 

After  due  oomidenttoo  had  of  what  wfs  of* 
fared  by  ootmsel  thereupon^  it  is  this  day  or- 
dered, by  the  Lords  Spiritoal  and  Temporal  io 
IMu-liameut  assembled,  That  the  said  judgment 
^veD  on  his  late  majesty's  behalf  agaiiiat  the 
said  Titus  Oates  be,  and  is  hereby,  affirmed ; 
aiul  that  the  transcript  of  the  said  record, 
wherein  judgnlent  is  entered  as  aforesaid,  be 
remitted. 

The  Tenor  of  which  Judgement,  to  be  affixed 
Io  the  Record  to  be  sent  back,  follows : 

<*  Postea,  scilicet,  4,^  Die  Aprilis,  Anno  Reg- 
ni  Domini  Gulielmi  et  Domioie  Marife,  nunc 
B^is  et  Regime  Anglise,  &c.  Prime,  Tran* 
script.  Reconl.  et  process,  pned.  cum  omni- 
bus ea  tangen.  Prs^eztu  cojusdam  Breris  de 
Error,  corrigen.  per  preeiat.  Titum  Oates  in 
prsemiss.  prosecut  dicto  Domino  Regi  et  Re- 
gJDS,  in  jtrsesenti  Parliamento,  a  preedicta 
Curia  dictt  Domini  Regis  et  Reginse,  hie 
traosmiss.  itiit ;  preed.  Titus,  in  eadem  Cor. 
Parliamenti  comparens,  diversas  Causes  et 
Materias  pro  Brroribus  in  Recordset  Process, 
praed.  pro  Rerocatiooe  et  Adnullatione  Jn- 
dicii  prsd.  assignavit ;  eC  postea,  scilicet,  31^ 
Die  Mali,  Anno  dicti  Dommi  Regis  et  Domi- 
nas  Reipnee  supradict  in  pnesenti  Curia  Par- 
liamenti prsd.  visiset  per  Cur.  ibidem  dili- 
geuter  examinatis  et  pienius  inlellectis,  tarn 
Record,  et  Process,  pned.  ac  Judicio  super 
eisdem  reddit.  quam  preed.  Error,  snpenus 
assign,  pro  eo  quod  videtur  Curiee  Parlia- 
menti pned.  qiiud  Record,  illud  in  noUo  ti- 
tiosnm  aut  delectivum  existit,  et  quod  in  Re- 
cord, illo  in  nullo  fuit  Errati  deo  ad  tunc  et 
ibidem  consideratum  est  per  eandem  Curiam 
Parliamenti. preed.  quod  Judic.  pned.  in  om- 
nibus affiroietur,  ei  in  omni  suo  Robore  stet 
et  Effectu.'' 

On  the  2d  of  June  leare  was  given  for  the 
bringing  in  a  bill  to  secure  persons  from  the 
Drejudices  which  may  come  by  the  oatlis  of 
Titus  Oates  but  of  this  bill  1  find  nothing  fur- 
ther in  thejournal.  On  the  same  day  after  bear- 
ing counsel  at  the  bar,  to  ar^ue  errors  assigned 
by  Titus  Oates,  upon  a  Wnt  of  Error  brought 
into  this  House,  from  the  Court  of  Kiog*s- 
bench,  the  4th  day  of  April  last  past,  to  whieh 
James  duke  of  Albany,  afterwards  late  king  of 
England,  &c.  was  defendant,  upon  an  action  of 
Scandalum  Magnatum : 

After  due  consideration  had  of  what  was  of- 
fered bv  counsel  thereupon,  the  Lords  Spiritual 
apd  Temporal  in  pan  lament  asbembled  do 
order  and  adjudge,  That  the  said  Judgment, 
giren  against  Titos  Oates  aforesaid,  sluill  be, 
and  is  hereby,  reversed.  * 

The  Tenor  of  which  Judgment,  to  be  affixed 
%o  the  Record,  follows : 


*  Et  Postea,  scilicet,  Ctuarto  Die  Aprilis, 
'  Anno   Regni  Domini  Guil'mi  et  Douiina 

*  Maria  R^is  et  Regine  AngK  &c.  Prime, 
^  Transcript.  Record,  ct  Process,  preed.  cum 

*  omnibus  ea  tan^n.  Prstexta.  ci\jusdaro  Bre- 

*  m  diet.  Domim  Regis  «t  Reginte,  de  Error 
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<  oorrigend.  per  pm&t.  Titom  Data  in  Ftae- 

*  miss,   prosecut  Domino  Regi  et  Don  * 

*  Reginse,  in  prasenti  Parliamento  apod  We 

<  a  pned.  Curia  diet.  Domini  Regis  et  Don 

<  Reginse  hie  tnuismiss.  fuit;  prssdicL  TSrtas 

<  Oates,  in  propria  persona  sua  in  eadem  Cor. 

*  Parliamenti  comparens,  diversas  Caosaa  ct 

*  Materias  pro  Error,  pro  Revocatione  et  Ad- 

*  nullatione  Judicii  prcedict.  pladt.  ad  ^od  £eL 

*  Dominns  Rex  et  Domiiia  Regina  per  Henrie. 

<  Polexpheu    Mil.   Attomat.   suum    General. 

*  coraparen.  placitavit  quod  nee  in  Reeord. 
<et  process,  pned.  nee  in  redditione  Jadici 
«  pr»d.  in  ullo  est  Errat. ;  et  postea,  acOioel, 

<  1°  Die  J  unit,  Anno  Regni  diet.  D)oaiiai  ei 

<  Domince  Guliel.  et  Marie  Prime  sopndieC. 
^  in  pmd.'  Cur.  Parliament,  pned.  dictoniD 

<  Domini  R^is  et  Dominse  Reginae   nanc, 

*  visis  et  per  Cur.  ibidem  diligenter  orana ' 

<  et  plenius  intellectis  tarn  Record,  et  Pn 

*  pred.  ac  Judic.  S^per  eisdem  reddit.  _ 
'  prsed.  causis  et  Matariis  pro  Erroribns  supierios 

<  assignat.  et  allegat.  m'aturaqoe  DeHberationa 

*  inde  habita,  consideratum  est  per  Cur.  prsed. 
.<  P^Iiamen.  quod  Judicium  pned.  reFocetur, 

<  adnuUetur,  et  penitos  pro  nufk>  haheatar.* 

On  the  6th  of  June,  the  House  having  osovw 
ed,  <«  That  an  Addreas  might  be  preaented  tv 
their  majesties,,  from  this  House,  that  tiiey 
would  be  pleased  to  pardon  Titos  Oaln,  and 
discharge  him  ftom  the  remaining  pnntriknenti 
he  is  liable  to  undergo,  from  the  two  jadgmaiti 
of  perjury  against  him  in  the  eourt  of  Kind's- 
Bench," 

The  Lord  President,  the  earl  of  ftridgewmler, 
eari  of  Maccles6eld,  eari  of  Nottingham,  bishop 
of  8t.  Asaph,  bishop  of  8arum,  k>rd  Whaiton, 
and  lord  Godolphin,  were  appointed  forthwith 
to  draw  an  Address  to  this  edect,  and  report  it 
to  the  House. 

The  Lord  President  repdrted  the  foras  of  n. 
Address,  which  was  as  follows  : 


'*  To  the  King  and  Qneeo's  OMrt 
Majesties. 

'^  We,  the  Lords  Spiritual  and  Temporal  itt 
Parliameut  assembled,  do  make  it  our  bomblo 
request  to  Tour  Maie^ies,  That  whereas  lUos 
0»tes,  derk,  hath  already  received  a  severe  pv- 
nishment  for  the  perjury  whereof  he  bath  bem 
fonnerly  convicted,  and  that  some  of  the  osid 
punishmento  will  be  stUl  continued  upon  him, 
unless  they  shall  be  remitted  by  your  Maiesties 
gracious  pardon  : 

'*  Your  majesties  will  be  graciously  pleased 
to  grant  your  pardon  to  the  said  Titus  O^tes,  to 
discharge  him  iVom  the  remaining  part  of 
those  punishments,  which  he  will  otherwise 
bte  liable  to  undergo." 

This  Address  was  read,  and  agreed  to. 

Ordered,  by  the  Lords  Spiritual  and  Tern* 
poral  in  Pailiament  assembled,  That  the  Lord 
PresideiU,  the  l>)rd  Great  Chamberiaio,  and 
the  earl  of  Nottingham,  do  attend  their  Ma- 
jesties, with  the  Address  of  this  Houaei 
cernbg  Titiw  Gates, 
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0»tlhe  nort  day  thia  Loi^  Plreskleiit  Tep6rt- 
«d  that  the  Lords  had  attended  the  kin^  with 
the  AiMresi,  and  that  his  majesty  bad  giyen 
order  for  iseshig  out  bis  Pardon  as  desired. 

On  the  11th  of  June,  the  House  of  Com- 
mons came  to  this  resolution : 

<<  Resolved,  That  the  prosecution  of  Titus 
*^  Dates,  upon  two  indictments  for  perjury  in 
««  die  court  of  Kin^'s-bench,  was  a  desigrn  to 
<*  stifle  the  Popish  plot,  and  that  the  veniicts 
**  fifem.  thereupon  were  corrupt;  and  the 
'^  judgments  given  thereupon  were  cruel  and 
,  «  illegal." 

On  the  2d  of  July,  A  bill  was  brought  into 
the  House  of  Coramens  to  reverse  the  two 
jadynnents  against  Oates,  it  was  passed  and  car^ 
ried  unto  the  Lords  on  the  6th,  on  which  day  it 
was  there  read  a  first  time,  but  it  was  never 
passed  into  an  act,  the  Lords  having  made 
some  amendn^nts  in  it  which  they  would  not 
relinquish,  and  to  which  the  Commons  would 
not  agree,  notwithstanding  different  conferences 
between  the  two  Houses  respecting  them. 
For  ao  appount  of  the  proceedings  in  psrlia- 
menty  respecting  this  ISill,  See  the  fiftn  Vol. 
of  Cobbett's  Pari.  Hist.  p.  289,  386. 

*<  Upon  the  whole  matter,"  says  Ralph^ 
**  Oates,*  by  the  dint  of  the  struggle,  made  a 
shift  to  obtain,  1.  An  address  from  the  parlia- 


ment to  the  king,  requinnsf  that  his  majesty 
would  be  gtactously  pleased  to  grant  bim  hH 
pardon:  S.  The  king's  pardon  in  consequence 
of  that  address:  and,  3.  A  pension  of  5l.  a 
week  in  lieu  oii^the  several  pensions  formerly 
granted  him  by  king  Charles  of  624/.  '60/.  and  ' 
200/.  per  ann.  which  he  had  been  deprived  of^ 
and  which  he  had  now  again  applied  for,  and 
expected  to  be  restored  to.'* 

Sir  John  Reresby,  under  date  December  26, 
1680,  says,  '*  I  dined  with  that  excellent  man 
Dr.  Gunning,  bishop  of  Ely .  The  famous  Dr. 
Oates  was  of  the  company  at  table,  and  flushed 
with  the  thoughts  of  running  down  the  duke 
of  York,  expressed  himself  of  his  highness 
and  his  ftmily,  in  terms  that  bespoke  bim 
a  fool  and  something  worse;  nor  contented 
with  this,  but  he  must  rail  at  the  queen,  his 
mother,  and  her  present  majesty.  In  this 
strain  did  be  hurry  on,  while  no  Soul  dared  to 
oppose  him^  for  fear  of  being  made  a  party  of 
the  Plot ;  till,  no  longer  able  to  bear  with  the 
insolence  of  the  man,  I  took  him  to  task  to 
sach  purpose,  that  he  flung  out  of  the  room 
with  some  heat.  The  bishop  told  me  that  such 
was  the  general  drift  of  his  discourse ;  that  h^ 
had  sometimes  checked  him  for  the  indecency 
of  his  talk,  but  that  finding  he  had  done  it  t6 
no  manner  of  purpose,  he  had  desisted  from 
any  farther  effort  to  set  bounds  to  his  viru- 
lence." 


324»  Proceedings  in  an  Action  of  Scandalum  Magnatum,  between 
Charles  Earl  of  Macclesfield  and  John  Starket,  esq, 
36  and  37  Charles  II.  a.  r>.  1684—1685-  [Now  first  printed 
from  the  MSS.  of  Sir  William  Williams,  in  tbe  Possession  o^ 
his  Descendant,  C.  W.  W.  Wynn,  esq.  and  the  MS.  Reports  of 
Mr.  Justice  Street,  in  the  Possession  of  Francis  Hargrave,  esq.] 

and  ^r  thirty  years  last  past  was  a  peer  of  the 
refim,  and  a  gentleman  of  the  bed  chamber 
u  our  sovereign  lord  the  king. 


Charles  Earl  of  Macclesfield,  tain  pro  J>o- 
miiio  Rege  quam  pro  seipso,  Plaiotiif ; 
s  John  Carrey,  Esq.  Defendant.* 

In  an  Action  brought  by  tbe  Plaintiff  upf^ 
the  Statute,  2  Richard  '2,  De  8candatis  IV^- 
natum,f  against  the  Defendant :  Wher^^  ^oe 
Plaintiff  decbires  upon  that  Statute,  V^^^  be  is 

♦  The  MS.  of  this  Article  apj^^rs  to  be  the 
hand  writing  of  sir  Williapi  \Vi»ams. 

t  The  law  De  Scandnii*'  Magnatum  rests 
Ml  three  Statutes  ;  viz.  Wstminster  Ihe  First 
(S  lEdw.  1.)  c.  34,  (as  f^hi^*^*  s^  lord  Coke's 
Second  Inst.  p.  225-  &od  Barrioglon's  Obser- 
rations  on  Westm  Primer^  ;  2  Ric.  2,  c.  r», 
(as  to  which,  s#»»  Barr.  Obs.  thereon)  j  and 
1^  Ric.  2,  c.  -1-     ' 

The  Std«  Westm.  1,  c.  34,  ooramands, 
**  That  n''^^  ^^  hardy  to  tell  or  pabtish  any 
fklse  uf*^  or  tales  -whereby  discord  or  occasion 
of  dtf^sord,  or  slander,  may  grow  between  the 
]ii,ig^  and  his  p«H>)ile  or  the  ^^reat  men  of  tbe 
/ealni,  and  he  tliat  doth  so  shall  be  taken  and 
Jfi0^ia  priatftt  until  iw  liatk  brought iulo  Che 

YOL.  x« 


That  the  Dafendant  maliciouBly  deyjsiDgthe 
honour  of  the  Plaintiff  to  lessen  and  wound  ; 
and  to  cause  him  to  be  reputed  and  taken  for  a. 
person  disaffected  to  the  government,  and  a 
disturber  of  the  peace ;  and  to  expose  him  to 


court  him  which  Was  the  first  author  of  tha 
tale." 

And  by  Stat  2  Ric.  2,  c.  5,  "  None  shall 
devise  or  speak  false  news,  lies,  or  other,  such 
false  things  of  the  prelates,  dukes,  earls,  barons, 
and  other  nobles  and  great  men  of  the  realm, 
and  of  *the  chancellor,  treasurer,  clerk  of  the 
Privy  Seal,  steward  of  the  King's  House, 
justices  of  the  one  bench  or  tbe  other,  and  other 
great  officers  of  the  realm,  and  be  that  doth 
Hhall  incur  the  pain  of  tbe  stat.  Westm.  1, 
c,  34." 

And  by  Stat.  12  Ric.  2,  c.  11,  «  When  any^ 
such"  [person  as  is  described  in  the  foregoing 
statutes]  '^is  taken  and  imprisoi^ed,  and  cannot 
find  him  by  whom  tbe  speech  be  moved,  UW 
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bis  majesty's  displeasare  and  dislrast,  17  Sep. 
35  Car.  2.  at  Wa,ntage  in  the  couni v  of  BeiKF, 
by  conspiracy  between  bini  and  sir  Thomas 

m^y  be  punished  by  the  adi  ice  of  the  council, 
,  Dotwithstandingf  the  statutes  of  Wcstm.  1,  c. 
.  34;  and  «Ric.  2,  c,5." 

Though  the  loieo^olngf  Statutes  do  not  ex- 
pressi  V  gi\  e  an  action,  yet  it  has  been  h  Jden, 
Uiat  tl'te  party  injured  may  maintain  an  action 
on  Stat.  2  Ric.  2,  c.  5,  upon  the  principle  of 
law  tliat  an  action  lies  on  a  statute  which  pro- 
hibits the  doing*  an  act  to  the  prejudice  of  ano- 
ther. Though  the  dignity  oi'  Viscount  was 
not  enacttd  when  these  statutes,  were  made, 
3ct  it  has  been  holden  that  such  dignity  is 
within  the  statutes,  and  sihce  the  Union  a  peer 
of  Scotland  also  may  take  ad?antage  of  these 
statutes.  See  Selwyn's  Abridgment  of  tlie 
Law  of  Nisi  Prius,  title,  "  Slander,* »  sec.  1. 
Emlyn  in  his  learned  Preface  to  the  Second 
Edition  of  the  State  Trials  slightly  mentions 
caKC'S  of  Scandalum  Ma^natum,  (See  in  this 
CoUt^ctfon,  vol.  1,  p.  xxxi)  and  Mr.  Christian, 
in  a  Note  to  3  Blackst.  Comm.  124,  (15tb 
edition)  makes  some  obserratioos  upon  tliem. 
lie  enters  somewhat  into  the  distinctions  be- 
tween Scandalum  Magnatuni  and  slander  of 
ordinary  persons,  and  he  notices  that  the» ac- 
tion for  Scand.  Mag-,  is  now  seldom  or  never 
resorted  to.  Under  the  title  <^  Scandalum  Mag- 
Datum,"  some  learning  on  the  subject  is  col- 
lected in>  the  Lmw  Dictionary,  edition  1809. 
See  in  this  Collection  some  proceedings  in  an 
«cti0n  de  Scand.  Magn.  the  duke  ot'  York 
acaiasl^itus  Gates,  Jiioe  18tb,  1684,  p.  125, 
of  thisfolume. 

These  actions  which  lord  Macclesfield 
brought  a^ust  the  Cheshire  Grand- Jurymen 
for  presenting  him  as  a  seditic?is  Addresser, 
^c.  were  part  of  tliat  system  of  nmtnal  legal 
persecution  by  «(^hich  the  Whigs  and  Tories 
tormented  each  other,  and  distractecS  their 
country  during  the  Jatter  years  of  the  reign  of 
king  Charles  the  Second. 

Bishop  Burnet  tells  w  that, 

««  The  duke  of  Beaufort,  lord  Peterborough, 
and  some  others,  brought  actions  of  Scandalum 
Magnatum  against  those  who  in  the  time  of 
our  great  beat  had  spoke  foul  things  of  them  : 
and  g^at  damages  were  given  by  obsequious 
and  zealous  juries.  An  information  of  a  higher 
nature  was  brought  against  Williams,  who, 
though  he  was  a  worthless  man,  yet  was  for 
his  zeal  chosen  Speaker  of  the  House  of  Com- 
mons in  tlie  two  last  parliaments.  He  had  li- 
censed the  printing  the  votes,  vt  hich  had  in 
them  matters  of  scandal  relating  -to  some 
Liords.  So  an  information  was  brought  against 
him  ;  and  he  upon  it  demurred  to  the  juris- 
diction of  the  Court.  This  was  driven  on  pur- 
pose by  the  diike^s  party,  to  cut  off  the  thoughts 
4»f  another  parliament ;  since  it  was  not  to  be 
aiipposed,  that  kny  House  of  Commons  could 
bear  the  punishing  the  Speaker  for  oboying 
fUeir  ordejci."    i  Burnet,  491. 


Grosvenor  with  seven  more  named  in  tbe  De- 
claration, did  falsely,  and  maliciously,  withooi 
any  lawful  or  i-easonable  cause,  publisb  a  t  ~ 


rSee  sir  William  Williams's  Case  in  this 
Collection,  a.  d.  1686.] 

I  have  not  been  able  to  meet  with  ^  report  of 
any  of  these  Trials,  but  tbe  folki wins'  Kotritt 
which  occur  in  the  Commons'  JourniJs  shortly 
after  the  Revolution  relate  to  some  of  them. 

*'  Veneris,  22  die  Nov^mbris  1  Gulielmi  et 
Mariiu.  Ordered,  That  leave  be  g^iven  to  bring 
in  a  Bill  to  reverse  tiio  Judgments  obtained  by 
the  duke  of  Beaufort  in  two  actions  of  Scanda- 
lum Ma^natum,  one  in  the  ComipoD  Pleas 
against  sir  Trevor  Williams,  bart.  for  10,080^ 
damages,  and  the  other  in  the  King's-beach 
against  John  Arnold,  esq.  for  10,000/.  daoiages." 

*<  Ordered,  That  there  be  also  a  claose  in 
the  aforesaid  Billy  to  discharge  an  actiMivfor 
Scandalum  Magnatum  now  depending  between 
tbe  duke  of  Beaufort,  and  John  Dutton  Colt, 
esq." 

'    It  appears  that  the  Bill  was  read  a  first  I 
on  the  29th  of  the  same  month,  and  a  sec 
time  on  the  drd  of  January  following.     It  was 
then  referred  to  a  select  committee,  and,  on  tbe 
24th,  Mr.  Christy  reports  from  the  Committee 
to  whom  the  Bill  for  reversing  of  tiPO  Jodgi- 
raents  in  two  actions  brought  by  tbe  Duke  of 
Beaufort,  upon  the  statute  of  Scandaiis  Mag- 
natum  ;  one  against  su- Trevor  Williams,  bart. 
and  the  other  against  John  Arnold,  esq.  and 
also  to  discharge  an  Action  depending  between 
the  said  Duke  and   John  Dutton  Colt,  esq. 
tipon  the  said  statute,  was  referred ;  ^  That  th# 
Duke  had  given  sirTrevor  Williams  a  release, 
under  his  hand  and  seal,  of  the  Judgment  ob- 
tained against  him ;    and  that  Mr.  Colt  was 
contented  to  withdraw  his  order,  and  r^er  the 
matter  to  the;  Duke's  honour :  And  that  there- 
fore the  Committee  had  agreed  to  leave  out  ef 
the  Bill  all  inatters  relating  to  sur  Trevor  Wil- 
liams and  Mr.  Colt :  and  had  agreed  to  amend 
tbe  same  accordingly ;  and  made  it  to  rdals 
(0  Mr.  Arnold  only :  which  Amendments  be 
read  in  his  place,  with  the  coherence,  and  theft 
delivered  tbe  same  in  at  the  Clerk's  TMe : 
where  liie  same  were  once  read  throughoat ; 
and  afterwards  a  second  time,  one  by  one; 
and,  upon  <.He  question  severally  put  theieapott, 
agreed  unto  by  the  House." 
<*  Ordered, 'I  L>at  the  Billbeingrossed.** 
Three  days  aflerVnu^s  that  parilUnent  was 
prorogued,  and  it  was'  never  again  convoked. 
On  the  20th  of  March  following  a  new  par- 
liament met,  and,  on  the  third  of  the  nest 
month;    leave  was  given  tV*  bring  into  the 
House  of  Commons  ^  A  Biii  for  lefieisiitf 
a  Judgment  obtained   against  jNin   AmoM, 
esq."  and  the  Bill  was  presented  to  the  Houm 
and  received.    On  the  4th,  it  was  orulved  i» 
be  read  on  tbe  morrow  morning ;  ml  \yhkk 
time,  however,  I  do  not  find  that  aoY  th.^ 
was  done  upon  it    On  the  7tb  the  Bill  wil^ 
read  a  fkgL  tim^  and  tha  Houaa  wnlfcd^^ 
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*  ci>initat%    pred*   17  die  Sep'ris  35  Car.   2. 

*  coram  Georgfio  Jefferys  milite  et  haronetto 

*  UBO  servient'  dicti  domini  re^is  ad  legem 
'justiciar'  diet'  dom'  regrjs  Cestr'  et  Johanne 
'  VVarreo,  armiger,  altero  justiciar'  dicti  dom' 
'  Ile^ia  comitat'  predict,' 

The  Defendant  and  sir  Thomas  Grosyenor 
and  the  rest  named  in  the  Declaration  with 
'  others,  *  debito  modo  secundum  leg^es  hnjus 
'  regni  Anglioe,'  were  impannelled  and  returned 
.  to  tie  Jurors  of  the  ffreat  Inquest  at  the  said 
sessions,  and  were  then  and  there  sworn  and 
cbarge<i  to  inquire  for  the  king,  and  for  the 
body  of  the  county  of  Chester,  of  certain  ar- 
ticles to  them  there  delivered  by  the  said 
justices. 

And  that  they  with  the  rest  who  wereof  th« 
said  inquest, '  Secundnmjaramentisut  debitum, 
'  et  secundum  evidenciam  et  testimonium  eis 
'  exbibitum,'  of  the  Plaintiff,  and  according  to 
their  consciences,  and  to  preserve  the  peace  in 
the  said  county, 

Presentaverunt  (did  duly  present)  in  the  Eng- 
lish words  in  the  declaration  mentioned  as  was 
lawful  for  them  to  do ;  Absque  hoc,  that  the  De* 
fendant  is  guilty  *de  preraissis,  &c.  in  narratione 
,  predict'  superiiis  specificat,  ct  ei  imposit'  in 
,  predict'  Comitat'  Berks  sen  alibi  extra  predict'^ 

There  is  in  3  Mod.  Rep.  41,  a  sliort  Nota 
concerning  a  collateral  point  which  arose  out 
of  an  action  brought  oy  lord  Macclesfieliil 
against  sir  Thomas  Grosvenor,  foreman  of  the 
Cheshire  Grand -jury,  by  which  ihe  present- 
ment of  the  earl  had  been  made.  The  word 
*  tedious'  appears  to  be  twice  printed  instead 
of  the  word  *  seditious'  in  this  Note,  which  is 
as  follows : 

**  The  Plaintiff  brought  an  Action  upon  the 
statute  De  Scandalis  Magnatum  against  sir 
Thomas  Grosvenor,  for  that  he  being  foreman 
of  the  Grand-jury  in  Cheshire,  spoke  thesa 
words  of  the  plaintifT,  *<  He  is  a  tedious  man, 
and  a  promoter  of  sedition  and  tedious  ad- 
dresses." 

''The  Plaintiff  desired  that  the  Defendant 
might  put  in  special  bail ;  but  the  Court  would 
not  gprant  it,  and  said  it  was  a  discretionary  thing, 
and  not  to  be  demanded  of  right :  it  was  de- 
nied to  the  Duke  of  Norfolk,  unless  oath  made 
of  the  words  spoken. 

"  The  Court  therefore  ordered  common  bail 
to  be  filed." 

In  the  BIS.  "  Historical  Accoant,"  &c.  by 
Narcissus  Luttrell,  in  tlie  All  Souls'  Library, 
is  the  following  Entry  : 

"  1683.  Oct.  4th.  The  Grand-juries  at  th« 
Quarter  S^sions  for  the  county  of  Sussex, 
held  at  Midhurst,  and  for  the  county  of  Ches- 
ter, have  presented  the  most  considerable  of 
the  Whig  Pftrty  as  disloyal  and  disaffected ; 
amongst  whom  are  some  noblemen,  divers 
knights  and  esquires,  and  many  gentlemsm, 
who  ^ny  ways  favor  tb«  Whig  Party." 


daloas  defamatory  and  malieioiM  Libell,  by 
tbem  falsely  and  malitioasly  devised,  framed, 
smd  written  against  the  Plaintiff. 

The  tenor  whereof  follows  in  English  in  the 
J>eclaration : 

'  We  the  Grand  Jury  swocato  enquire  for 
'  the  body  of  the  county  of  Chester  at  the  as- 

*  sizes  held  in  the  Common  Hall  of  Pleas  in  the 

*  castle  of  Chester,  upon  Monday  the  17th  day 
*•  of  September,  Anno  Domini   1683,   having 

*  heard  his  Majesty's  Declaration,  &c.' 

The  Plaintiff  avers  he  never  was  disaffected 
tA  the  ^verament  nor  a  disturber  of  the  peace ; 
nor  gniltv  of  any  of  the  matters  contamed  in 
that  libell  against  him  : 

Whereby  the  Piamtiff  is  much  wounded 
in  his  honour,  hath  lost  the  grace  and  good 
opinion  of  his  majesty ;  And  by  reason  thereof 
divere  false  rumours  and  scandalis  are  stirred 
mid  divulged  among  the  nobles  and  commons 
of  the  Plaintiff,  and  many  discords  may  thereby 
•rise: 

Contra  formamstat.  ad  damn.  10,000/. 
The  Defeadant  pleads  the  Plaintiff  ought 
tiot  to  have  or  maintain  his  action,  *  quia  dicit 
'  ^tiad  ad  sessionem  Cestr*  tent,  apud  Cestr' 

*  in  comitat'  Cesti^  in  Communt  Aula  placit' 

That  it  should  be  read  a  second  time  on  the 
morrow  morning.  I  hare  not  found  in  the 
Journals  any  farther  mention  of  the  Bill  until 
Thursday  the  first  of  May,  when  it  is  entered, 
that  *<  Mr.  Arnold  desiring  leave  to  withdraw 
his  Bill  for  revereing  the  Judgment  given 
•gainst  him  in  the  King's  Bench ;  Ordered, 
That  he  be  at  liberty  to  withdraw  the  same 
accordingly." 

The  second  session  of  that  parliament  com- 
menced on  the  Snd  of  October  following,  and 
on  the  18th  of  November,  the  House  of  Com- 
mons Ordered,  That  no  more  private  Bills  be 
br9oght  in  to  this  House  this  session  until  such 
as  are  already  brought  in  or  ordered  to  be 
brought  in  be  dispatched,  except  a  Bill  for  re- 
▼arsing  a  Judgment  against  John  Arnold, 
esq.  in  the  King's-bench."  On  the  next  day, 
'*  A  Bill  for  reversing  a  Judgnaent  against  John 
Arnold,  esq.  in  the  Court  of  King's-bench'' was 
presented  to  the  House  and  received.  On  the 
Slst  it  was  read  the  first  time,  and  ordered  to 
he  read  a  second  time. 

On  Saturday  the  29th  it  was  ordered  to  be 
read  on  the  Monday  following,  which  was  ac- 
cordingly done ;  and,  apon  a  division,  the  bill 
was  ordered  to  be  ingroesed.  On  the  fifth  of 
December  the  Bill  passed  the  Commons,  and 
was  ordered  to  be  carried  to  the  Lords  for  their 
ooncnnreDoe;  which  was  done.  In  the  House 
of  Lords  the  Bill  was  read  a  first  time  on  Sa- 
turday the  ^h  of  December,  upon  which  occa- 
sion a  debate  arose  wl&etber  the  Bill  should  be 
rejected.  This  debate  was  adjonmed  to  the 
ibilowifig  TnesdaV)  and  it  was  ordered,  That 
all  the  Lords  be  then  summoned  to  attend.  On 
that  day  the  debate  was  resumed,  and  the  Bill 
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*  comilat.  C«str'  modo  ei  for  tuft  prouttbecPlain- 

*  tiff  ileclareti,  vel  aliter  v^l  (Uio  modo  qaam 

*  the  Defendant  hath  all«dged,  et  hoc,  etc.' 

The  Plaintiflf  demurrs  specially  :    For  that, 

1.  This  Plea  amounts  to  the  general  issue 
only. 

2.  That  the  Defendant  dugfat  to  have  plead- 
ed tbeffeneral  issue. 

3.  That  the  traverse  is  immaterial,  repag- 
nant  in  itself,  and  argumentative,  etc. 

4.  That  the  Plea  doth  not  answer  the  De- 
claration. 

5.  That  it  doth  not  appear  that  the  matters 
pltmded  were  recorded,  nor  doth  the  Plea  con- 
clude *  prout  patet  per  recordum.' 

The  Defendant  hath  joined  in  Demurrer.. 

The  law  hath  conceived  such  an  opinionof  the 
peaceable  disposition  of  nobjemen,  that  it  hath 
heem  thought  enough  if  one  of  them  promises 
upon  his  honour,  that  he  would  not  break  the 
pc^^ce  against  a  man.  Brooke,  Tit.  Contempts. 
6.  21  £d.  3.  SS.  17  £d.  4.  4.  DaltonSurety  of 
the  Peace,  cap.  117*. 

17  Ed.  4. 4.  If  a  person  will  demand  sureties 
for  the  peace  against  a  person  for  no  other 
cause,  but  that  he  is  in  doubt,  that  that  tttber 
ji«rson  will  take  him  and  imprison  him,  the 
peace  ought  not  to  be  granted  by  the  court. 
.^  Br.  Contempts  6.  Whereas  other  persons  are 
imprisoned  or  bound  to  the  peace  in  the  same 
case,  the  peer's  word  passeth,  that  be  will  not 
9De<|dle  with  the  party,  thoi^h  he  had  menaoed 
to  Ijeat  him. 

1.  This  way  of  presenting  is  a  new  course, 
and  will  alter  the  old  methods  of  justice,  in  a 
inatter  so  highly  necessary  to  the  administra- 
tion of  justice,  especially  by  grand  juries. 

2.  This  way  alters  the  nature  of  presentments 
and  their  forms,  and  may  enable  juries  to  write 
any  false  and  malicious  thing,  and  they  are 
exempt  from  actions  be  it  never  so  false,  never 
io^  malicious. 

3.  The  injured  hath  no  other  way  to  acquit 
himself  of  such  imputation  but  by  action :  he 
•annot  traverse  such  presentment,  shall  he 
traverse  their  apprehensions  or  their  fears? 
Aey  affirm  nothing  positively,  shall  be  traverse 
their  judgment  thatiie  ought  not  to  be  bound 
to  the  peace  ?  Don't  this  presentment  conclnde 
bim,  that  he  must  be  bound  to  the  pe^ce  upon 
these  surmises  ?  Is  the  court  bound  by  this 
J^resentment  P  can  he  try  [qu.  traviarse]  that  he 
was  not  an  addresser  to  Mr.  Booth  and  8ir  Ro- 
bert Cotton  ;  [that  he]  was  notof  the  Ignoramus 
Jury  ;f  that  he  was  not  at  the  receipt  of  the 

*  See,  too,  Lambard,  81, 83. 

f  See  the  Case  of  lord  l^ftesbury,  vol.  8, 
p.  759,  of  this  Collection.  Of  the  reception 
given  by  juries  to  legal  doctrines  which  are  dis- 
wreeable  to  them,  Dryden,  in  the  Medal, 
thus  writes :     * 

The  man,  who  laugh'd  but  onee  to  see  an  aas 
Mumbling  to  make  the  cross-grain'd  thistles 
Might  lauffh  aran  to  see  a  jury  ctiaw    [|pte» 
The  prkkkfl  or  unpalatable  law. 


*  The  motives,  circumstances,  and 
quences  of  Monmouth's  progress  (▲.  d.  1679), 
in  quest  of  popularity,  are  related  b^  difiereat 
authors  with  different  degrees  of  minotenesi. 
Drvden  thus  speaks  of  it  in  the  ilbaalona  «m1 
Acnitopbel : 

**  Surrounded  thus  with  friends  of  efv'iy  soi^ 
Deluded  Absiilom  forsakes  the  'Court ; 
Imoatient  of  high  hopes,  ucg'd  with  renoviiy 
And  fir'd  with  near  possession  of  a  crown. 
Th'  admiring  crowd  are  dazzled  with  aaipriae. 
And  on  his  goodly  person  feed  their  eyes. 
His  joy  conceal'd,  ne  sets  himself  to  snow 
On  each  side  bowing  popularly  low : 
His  locks,  his  gestures,  and  his  words  be  frames^ 
And  with  familiar  ease  repeats  their  names. 
Thus  fbrra'd  by  Nature,  furaisb'd  out  with  arta» 
He  glides  unfelt  into  their  setret  hearts : 
Then  with  a  kind  compassionating  kwk, 
And  sighs,  bespeaking  pity  ere  he  spoke. 
Few  words  he  said ;  but  easy  those  and  fit. 
More  alow  than  HyUa  drops,  and  ftr  laore 
sweet. 

]  mourn,  my  countrymen,  jowr  kisl  esAal^ 
Though  far  unable  to  prevent  your  fate : 
Behold  a  Imnish'd  man,  for  vour  dear  eaoae 
Expos'd  a  prey  to  arbitrarv  laws ! 
Yet,  oh  !  tnat  I  alone  could  be  undone. 
Cut  off  from  empire,  and  no  more  a  son ! 
I^ow  all  your  liberties  a  spoil  are  made; 
Egypt  and  Tyrus  intercept  ]^our  trade; 
And  Jebusites  your  sacred  rkes  invade. 
My  father,  whom  with  reverence  yet  I  oanae^ 
Chanu'd  into  ease,  is  careless  of  bis  fenoe; 
And,  brib'd  with  petty  sums  of  foreign  gdtf. 
Is  grown  in  Bath^hmi's  embn^cea  M  ; 
Exalts  his  enemies,  bis  friends  destroys. 
And  all  bis  pow'raff«inst.biinaeIf  employs. 
He  gives,  and  let  him  give,  my  ligbt  nwaj; 
But  why  should  he  his  own,  and  yourabetr^f 
He,  only  he,  can  make  the  nation  bleed, 
And  he  alone  from  my  revenge  is  freed .    [eye^ 
Take  then  my  tears,  (with  that  be  wip'd  hii 
'Tis  all  the  aid  my  present  pow'r  supplies : 
No  eourt4aformer  «an  these  arms  accuse ; 
These  arms  may  sons  against  ibeir  blbers  or: 
And  'tis  my  wish  the  next  successor's  reign 
May  make  no  other  Israelite  complain. 

Youth,  beauty,  graceful  action,  addons  fait; 
But  common  int'rest  always  wiU  prernil: 
And  pity  never  ceases  to  be  abown 
To  him  who  makes  the  people's  wrongs  hiasna. 
The  crowd  that  still  believe  tbeir  kings  oppw, 
With  lifisd  bands  their  young  Mesiiafa  Mass: 
Who  now  b^ns  his  progresi  to  srdsin 
W  itb  ehacwts,  hoiseiben,  and  a  nvm'rsns  tain : 
From  east  to  west  hss  glories  hs  disf^ys. 
And,  like  the  sun,  the  Promis'd  land  sumgps. 
Fame  runs  before  btsa  as  the  moming-stnr. 
And  shouti  <tf  joy  saltHe  bim  from  amir : 
Each  house  receives  bim  as  a  ^^nardian  gsd. 
And  conaeerates  tbs  place  of  his  abode. 
But  bsapitaUe  tKsta  did  ONSt  ( 
Wise  IssacbaTi  his  wealthy  wc 
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liad  notbecD  at  any  riotous  atMOibly  7  these  are 
«ot  affirmed  ao  aa  they  are  trareiMble  in  this 
prasentment.    _ 

4.  There  is  a  differenee  between  an  action 
«pen  the  case  for  a  falie  and  raalicioas  prose^ 
motion  of  a  person  by  indietment,  and  a  con- 
piracy. 

In  a  oonspiraoynaDy  things  are  required  to 
support  it,  whicb^are  not  necessary  to  raainlain 
AD  action  upon  the  c^»e.  As  that  the  party  is 
*  legitimo  mode  acquietat.'  inde,  that  the  indict- 
ment be  found,  that  the  indictment  be  sufficient 
in  law :  thew  are  not  necessary  in  case. 

Smyth  and  Crashaw's  Case,  3  Roll,  958. 
9  Bolstr.  871.  Palm.  315.  €ro.  Car.  15,  Latch. 
79;  W.Jones  03. 


[This  following  Report  of  the  Argument  of 
*  Mr.  Ward  (probably  the  same  who  was 
afterwards  Lord  Chief  Baron)  for  the  Earl 
of  Macclesfield,  and  of  Mr.  Hoh  (probahly 
the  same  who  was  afterwards  the  admirable 
Chief  Justice  of  Engkind)  for  Mr.  8tarkey, 
and  the  Article  by  way  of  Answer  to  some 
Argument  by  Holt,  which,  I  apprehend,  re- 
lates to  this  Case,  are  among  the  MSS. 
which  formerly  belonged  to  sir  Wm.  Wil- 
liams, and  which  haveheen  very  obligingly 
imparted  by  his  descendant  Mr.  Charles 
Watkin  Williams  Wynti,  for  the  improve- 
ment of  this  Work.  In  the  margins  of  se- 
veral of  the  pages  containing  the  report  of 
flolt's  Argnroent,  are  ObserTOttons  in  a  dif- 
ferent and  much  worse  hand-  writing.  These 
Observations  are  here  printed  by  way  of 
JNeles,  with  the  designation  of  <  MS.'  Seme 
'  resemblance  may  be  noticed  between  the 
contents  of  these  marginal  Observations  and 
the  contents  of  the  Answer  to  Holt.  The 
title  of  the  MS.  Report  is  here  retained. 

This  moving  court,  that  caught  the  people's 

And  seem'd  but  pomp,  did  other  ends  disguise: 

Ajobithopbelhad  form'd  it  with  intent 

To  sonn4  the  depths,  and  iathom  (where  it 

went)'.  [foes, 

The  people's  hearts,  distinguish  friends  from 
And  try  their  strength  bemoe  they  canoe  to 

bk>ws. 
Yet  all  was  oofamr'd  with  a  smooth  pretence 
€>f  specious  love,  and  duty  to  their  prince. 
Heligion,  and  redress  of  grievances,     [please. 
Two  names  that  always   cheat  and  always 
Are  often  ufff'd ;  and  good  king  IXavid's  life 
Bndanger'd  oy  a  brother  and  a  wife. 
Thus  in  a  jMgeant  shew  a  plot  is  made : 
And  peace  itself  is  war  in  masquerade." 

Sea»  too,  vol.  9,  p..aa5,  of  this  GoUeotitii. 


The  MS.  of  the  Answer  has  no  title  or  other 
account  of  itself.'  Some  passages  in  it  might 
excite  a  conjecture  that  it  was  a  speech  of 
the  Plaintiff.  It  appears  to  me,  that  there. . 
is  not  any  resemblance  between  the  hand- 
writing of  the  *  Report,'  *  Observations,'  or 
*  Answer,'  here  printed,  and  tboae  of  otiier , 
Manuscripts  belonging  to  Mr.  Wynn,  which 
bear  satis&ctory  internal  evidence  of  haring* 
be^n  written  by  sir  William  Williams.] 


Term,  Micli.  Anno  xxxvi.Car.  9.  Reg.  Martis^ 
Nov.  S5,  A.  D.  16^  in  ScaGC\ 

Earl  of  Macclesfield  v.  Starkbv.  . 

This  day  was  argued  the  Cause,  before  the  .'• 
Barons  of  the  Court  of  Exchequer;  by^ft(K. 
Edward  Ward  of  the  Inner  Temple,  for  ib^*-;  • 
Eari,  Plaintiff;  and  by  John  Holt  of  Gra^  Ilfir  •?  ^ 
for  the  Defendant. 

Mb.  Ward's  Arocment.  [ 

Mr.  Ward,   Mav  it  please  your  lordship, 
Charles  eari  of   Macclestield,  viscount,  ani)^' 
baron  of  Brandon,is  Plaintiff,  and  Johni^tarke/*^ ; 
esquire,  is  the  Defendant.     This  comes  b^bre. 
your  lordship  upon  the  Plaintiff's  Demurr^i^tis  .* 
the  Defendant's  Plea.  '^.t ' .  * . 

The  Plaintiff  bath  in  tbis  case  declared^  */tim'^,' 
<  pro  Domino  Rege  quam  pro  Seipso,'  ancVbeliK 
forth.  That  by  the  statute  made  at  Gloucester  ' 
in  the  second  year  of  king  Richard  the  9d,  It 
is  ordered,  and  strictly  prohibited,  That  ftom' 
henceforth  do  one  should  be  so  hardy,  as  to 
devise,  speak,  or  relate,  of  the  prelates,  dukes, 
earls,  barons,  and  other  noble  and  great  men  of 
the  kingdom  of  England,  nor  of  the  chancellor,  * . 
treasurer,  clerk  of  the  privy  seal,  t^teward  of 
the  king's  household,  jtiitices  of  the  one^  bench 
or  other,  or  of  any  other  great  officers  of  the 
kingdom  any  false  news,  Ives,  or  any  such  like    , 
falsehoods,  whereby  scamfall  or  discord  might 
ari<9e  within  the  realm,  and  that  he  thaf  should 
do  the  same  should  incur  the  pain  ordained  in  ' 
the  statute  of  VVestminsier  the  first.    Then  the* 
Plaintiff liheweth,  That  for  thirty  vears  last  past 
he  hath  been  and  is  one  of  the  nobles  and  peers 
of  this  realm,  and  has  for  that  space  been  one 
of  the  gentlemen  of  his  majesty's  bed-chamber, 
and  in  all  that  time  hath  demeaned  himself- 
in  those  places  and  honours  with  all  faithful^    * 
ness  and  integrity,  and  justly  and  faithfully 
served  the  king :  Y  et  the  befendant  the  afbre- 
said  statute  little  weighing,  nor  foaring  thenaii| 
ordained  in  the  statute  of  Westminster  the  first, 
but  maliciomly  ooniriving  the  good  name,  state, 
crsdit,  dignity  and  honour  of  the  phuntiff  ""to 
hurt  and  Uacken,  and  the  plaintiff  as  a  persoii 
disaffected  to  the  government  of  this  kingdom, 
and  a  distoi^er  of  the  peace,  and  public  truk* 
quillity,  and  state  of  the  kingdom,  to  cause  U^ 
he  oaiteei^,  and  repated|  and  to  eanse  Kha 
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plaintiff  to  be  dr^wn  and  brouscht  into  th6  dis* 

pleasure  and  distrust  of  toe  iing,  and  of  the 

peers,  aod  great  bfficenl  of  the  kingdum,  and 

of  dWers  other  honourable  aod  yenerable  per- 

•      '•  0ons,  subjects  of  the  king ;  of  his  mere  malice 

>  ,.'  *;   aodenry  forethought  the  17th  day  of  Septem* 

./> .  ber,  iu  the  35th  vear  of  thia  Icing,  at  Wantage  in 

s  /     iHe  countv  of  Berks,  by  a  conspiracy  between 

'"  "*  '  the  defendant,and  one  sir  Thomas  Grosvenor,ba« 

*'*'*  -fooet,  and  othecsin  the  Declaration  named;  a 

*  "    «  'ceriain  scandalous  and  malicious  libell  a^nst 
,  ...  .   itlie  sai^earl  then  and  there  fiilselyand  malioioQs- 

>  «'.  lyby  them  contrired  and  invented,  did  then  and 

'*  there  ftdsely  and  maliciously  without  any  law- 

^ '   fttl  or  prol!able  cause,  cause  to  be  written,  and 

.the  same  libell  so  invented  contrived  apd  writ- 

* .-len  to  divers  noblemen  and  peers  of  the  realm, 

'  '  /  '.'and  other  honourable  and  venerable  persons, 

,  *     subjects  of  the  king,  then  and  there  did  openly 

*  ana  publicly  affirm,  speak,  relate,  publish  and 

'    .*  divulge.    And  that  the  Defendant  by  the  said 

*,    'jaoQfcpiracy  between  him  and  those  other  per- 

>.^«i's;.  in  the  same  libell  divers  false  feigned, 

•  ^^  >jaftd<^ntfived  and  invented   scandalous  words, 
'    K%  '^lyc^  antl  falsehoods  of  the  plaintiff,  with  a  false 

i"^,  I  ^aqd  malicious  mind  to  defame  and  scandalize 
^  .      ilus  plaintiff,  then  and  there  falsely  and  malici- 
ously, and   without  any  lawful  or  probable 
^'  .  cause.  Co  be  written  did  cause,  and  procure. 
'-     '  .  3^^  then  sets  forth  the  tenor  of  the  libell  in 
'  riuec^  verba.     The  effect  whereof  is,  that  the 
\    '•  pc*>9M  therein  named,   (for  it  begjins  thus) 
?.    '**iyit.fiie  grand  jury  sworn  to  enquire  for  the 
•  V^^NHjC  ot  the  couoty  or  Chester,"  and  the  effect 
*.      .fj^nl  IS,  That  having  heard  his  majesty^s  De- 
'    '  (daralton 'concerning  the  late  conspiracy  of  Jiis 
lile  i^d  govemment  read  at  the  sessions,  and 
In 'their  parish  churches,  they  conceived  it  high 
time  to  manifest  their  separation  from  such 
persons'  and  principles,  as  are  therein  .mention- 
ed, and  held  themselves  bound  in  that  distem- 
,  «ered  juncture  of  «flairs,  to  present,  that  they 
Bad  stnong  apprehensions  of  danger  from  a  dis- 
'.affected  party  in  that  county,  that  is  such  as 
did  present  a  Seditious  Address  to  Bfr.  Booth* 

'  '    \*  This  Address  is  printed  in  the  second  vo- 
lume o#  State  Tracts,  &o.  from  the  year  1660 
*  to  16fi|p,  and  is  as  follows  : 

*  TflE  Cheshire  Address. 

**  To  the  honourable  Henry  Booth,  esq.  and 

*8ir  Robert  Cotton,  kt.  and  bart.  being 

chosen  knights  for  that  county,  March  the 

Tth.    Immediately  af\er  their  election,  the 

right  honourable  the  lord  Colchester,  and 

the  lord  Brandon,  presented  them  a  Paper, 

'«containing  the  sentiments  and  desires  of 

the-  Gentry  and  Freeholders,    in  these 

•      words:   ' 

<<  We  the  gentry  and  freeholders  of  the 
«>dnty  palatine  of  Chester,  who  have  by  a  free 
and  unanimous  consent  re-elected  you  to  he 
our  representatives  in  {Mirliament,  do  thank- 
fully acknowledge  your  joint  integrity  and 
concurrence  with  the  worthy  and  eminent 
mtmbers  of  the  last^  who  in  so  signal  (and 


and  sir  Robert  Cotton,  at  their  electioD  /or 
knights  of  the  shire,  aod  had  several  meetings 
and  caballs  since,  which  did  administer  greaier 
suspicion  by  the  store  of  arms,  many  ot  ihen 
were  provided  with ;  aod  their  assemUiiifif  witk 
schismatics,  and  disaffected  persons  in  me  re- 
ception of  James  duke  of  Montnouth,  who  was 
a  confederate  in  the  conspiFacy,  and  fbr  preven* 
tion  (as  far  as  in  them  lay)  of  the  spraadiBg 
of  the  contagion,  they  conceived  it  ezpedieBt, 
that  they  that  promoted  the  Addreaa,  aod  that 
were  aiUing  in  the  reception  of  the  doka  of 
Monmouth,  and  the  frequenters  of  conventicleay 
and  BAaintainers  of  nonconformists^  be  obliged 
to  give  security  for  the  peace,  and  particularly 
the  plaintiff,  and  divers  others  theve  eaameFBt^ 
ed.  Then  the  Declaration  further  aete  fofrth, 
that  this  wilting  containing  this  fidse  aod 
scandalous  matter,  the  defendant  by  <»ii8piraey 
with  the  said  other  persons  did,  openly »  nlady, 
and  maliciously,  read  and  publish,  and  cause 
to  be  read  and  published,  whereas  in  irath  the 
plaintiff  the  eari  never  was  disaffected  to  the 
government  of  this  realm,  nor  a  distarber  of 
the  peace  or  public  tranquillity  of  the  kingdom, 
nor  any  ways  guilty  of  the  matters  alledged 
against  him  in  uie  said  libel,  but  by  pretext  of 
those  things  the  plaintiff  in  his  reputation, 
honour  and  dignity,  is  greatly  hurt,  and  scan- 
dalized, and  lost  the  favour,  ffood  opinion  aod 
esteem  of  the  king,  and  otner  nobles,  and 
great  men,  and  by  reason  of  these  premises, 
divers  false  rumours  and  scandals  between 
many  of  the  |ieers  and  great  men  of  the  realm, 
and  other  the  king's  subjects  concerning  iba 
plaintiff  'have  arisen  and  been  divulged,  and 
gfreat  scandals  and  discords  by  occasion  «f  the 
premises,  between  the  eari  and  other  great 
men,  do  arise,  aod  daily  more  and  more  may 
arise,  to  the  great  disturbance  of  the  peace  and 
public  tranquillity  of  the  realm,  and  in  con- 
tempt of  Ihe  king,  and  his  government,  andta 


never  to  be  forgotten)  a  manper  of  petitioning, 
promoted  the  unioip,  support  and  growth  of  the 
true  Protestant  reli^on  established  by  law ; 
and  the  only  expedient  (we  think)  to  perpe- 
tuate these  to  our  posterity,  is  to  adhere  to 
what  the  late  parliament  designed  rdating  to 
the  duke  of  York,  and  all  popbh  aoccessors ;  to 
provide  for  the  defence  and  safety  of  bis  ma- 
jesty's person ;  vigorously  to  pursue  the  ifis- 
covery  of  the  horrid  Popish  Plot ;  and  to  pu- 
nish all  Sham-plotters,  whom  we  esteem  the 
worst  of  vilhiins,  without  which  hia  majesty 
can  neither  be  easy,  nor  secure.  These  with 
those  gn'eat  and  excellent  things  then  under 
their  considerationB,  make  us  comidentof  year 
sincerity  and  prooeedmgS;  whidi  that  they 
may  be  successful,  is  our  prayer,  and  will  ft!e 
the  support  of  all  those  who  wisli  the  happinen 
of  his  m^esty,  and  tliese  distressed  kin^pdomk 
We  likewise  desire  the  Votes  may  oontuine  to 
be  printed,  that  till  the  effects  of  your  endea- 
vours (on  which  depends  the  happinesa  both  of 
church  and  state)  are  accomplished,  we  may 
be  truly  acquainted  with  your  prooeadinga^'* 
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the  great  scandal  and  grievance  of  the  earl,  the 
plaintiff,  against  tbe  form  of  the  statnte,  and  to 
the  damage  of  the  plaintiff  ten  thousand  pounds. 
To  this  declaration  tbe  defendant  pleads, 
mctio  non,  because  he  says,  that  at  a  sessions  of 
Chester,  holden  in  the  Common  Hall  of  Pleas 
of  that  county,  the  day  in  the  Declaration 
named  before  sir  George  Jefferies  knight  and 
baronet,  justice  of  Chester,  and  John  Warren 
esquire,  another  justice  of  that  county,  the  de* 
fendant  with  sir  Thomas  Grosvenor,  and  the 
other  persons  named  in  the  Declaration,  and 
with  some  others,  *  debito  modo  et  secundum 

*  Leffes  bujtts  Regni  AngKse'  were  impan- 
aeled,  and  returned  to  be  of  the  grand  inquest, 
and  before  the  said  justices  were  sworn  and 
charged  te  enquire  for  the  king,  and  the  botW 
of  the  county  of  Chester  *  de  certis  articulis 

*  ibidem  eis  per  preiatos  justiciarios  traditis,' 
and  that  he  the  defendant  and  those  other  per- 
sons, and  the  rest  that  were  of  that  inquest, 

*  secundum  jurameott  sua  debitum    ac   se- 

*  cundnm  evidentiam  et  testimonium  eis  ibidem 

*  exhibitutn  de  pnefato  oomite  ac  juzta  eornro 

*  oonscientias  ae  ad  coiiservandam  pacem,  &c. 
'  debito  modo  presentaVeront,'  in  the  English 
words  in  the  declaration  set  forth,'  *•  prout  eis 

*  bene  licuit,'  and  then  he  comes  and  traverseth, 
and  nfs^4ib8qite  kocj  that  he  is  guilty  depre^ 
micitff  m  the  declaration  specified,  *  in  predicto 

*  <9omitatu  Berks,  sen  alibi. extra  prcedictum 

*  comitatum  Cestr*  modo  et  forma  prout,'  the 

Slaintiff  has  declared,  *  velahter,  yel  alio  modo,' 
ban  the  defendant  has  before  by  his  plea  al- 
ladged  and  prays  judgment,  if  this  action  can 
be  maintained. 

To  this  plea,  tbe  plaintiff  hath  demurred  es- 
pecimlly,  and  shews  dirers  causes.  As  first, 
that  tlie  plea  amounts  to  the  general  issue,  and 
that  the  general  issue  in  this  case,  ought  to  be 
pleaded.  Sefcondly,  that  the  traverse  is  imma- 
terial, repugnant,  argumentative,  and  wants 
form.  Tbinlly,  that  tbe  p(ea  doth  not  answer 
the  declaration,  but  is  also  arg^imentative  and 
double.  Fourthly,  that  the  defendant  doth 
not  set  forth,  that  the  matter  by  him  pleaded, 
is  upon  record,  nor  dolb  conclude  las  he  ought, 

*  prout  patet  pei  Uecordum.' 

The  Defendant  hath  joined  in  Demurrer. 

Upon  this  whole  record,  I  humbly  conceive 
with  submission,  my  lord,  that  there  appears 
in  the  declaration  that  hath  been  thus  opened 
a  good  cause  of  action  for  the  Plaintiff,  and  that 
this  good  cause  of  action  is  not  sufficiently,  in 
good  form  or  substance  answered,  denied,  tra- 
versed, or  avoided,  by  the  defendant's  plea  that 
has  been  likewise  opened,  and  consequently 
judgment  ought  to  be  given  for  the  plaintiff  to 
recover  his  damages. 

Mv  lord,  there  are  some  things  that  I  desire 
humbly  to  premise  in  the  case,  and  I  shaU 
only  just  mention  them,  and  the  first  is  thik. 

1.  That  this  action  here  brought^  is  an  action 

*  tam  pro  Domino  Rege  quam  pro  Seipso,'  and 
according  to  the  opinion,  4  Co.  IS,  in  all  these 
Actions  the  king  himself  is  interested  and  cen- 
bemed. 


a.  My  lord,  this  action  ^^^  »  gromied 
upon  the  statute  de  SoandfwMagnatom,i8a» 
action  very  much  favoured  '*>^»  •'*<'  deserve* 
so  to  be,  as  being  for  tKpoQiBhment  of  saeh 
bold  persons  as  raise  a^  publish  fiilse  tbiasv 
and  scandals  af  the  B<^e  men,  and  great  offi- 
cers of  the  kingdoi«>  whereby  discord  ai^d  • 
scandal  may  arise  tetween  the  king  and  hit 
people.  )  • 

S.   That  ales^r  thbg  in  the  case  of  a  peet*/  * 
will  serve  to  grt^nd  and  bear  an  actionthan  for 
the  case  of  a  p«vftte  person,  and  there  are  great^  J 
reasons  for  6^ ;  the  matness  of  their  per- '  ^ 
sons,  their  rearness  to  the  king,  and  tbe  <xniT^."^ 
cemstheyoav«io  the  affairs  of  thekingdom*  -'^ 
ar9  so  c^siderable,  that  in  their  case,  *unda.. 
*  falsi  Xumores  oriri  possint'  this  action  will 
lie,  wlken  it  would  not  do  so,  in  the  case  of  ^ ' 
privste  and  ordinary  subject. 

4.  Another  thing  I  would  premise,  is  fioii- ,  ' 
cerning  the  quality  of  tbe  pbuntiff,  who  is  hf  ."• 
this  declaration  set  forth  to  be  a  veiy  great  ptar-? . 
son,  both  in  dignity  and  office.  ',  .-c 

First,  in  dignity,  he  is  a  peer  of  the  realr^anff*  */• 
it  is  set  forth  in  the  declaration,  that  he  hstln 
been  so  for  the  space  of  thirty  years  past  a^A 
more. 

Secondly,  in  office,  for  it  is  likewise  set  forth 
that  he  is  and  hath  been  so  long  a  gentleman  . 
of  the  bedchamber  to  the  king,  aplace  of  th^^. . 
highest  trust  that  I  know  of.    These  thingp.f* 
ai^pear  in  the  declaration,  and*  are  weU  knpW9.  .• 
and  not  ^enied  by  the  defendant.  ,  ^  *  #  • ' 

5.  The  next  thing  that  I  would  prenli^')^*V. 
this :  this  case  as  it  comes  before  the  couH,l4^J^' 
before  them  upon  a  special  demurrer,' wherein  * 
ail  advantages  of  exception  to  the  defendfinff  *': 
plea  both  as  to  the  substance,  and  ^is  to  form^  •  "' 
are  saved,  and  to  be  pdlowedto  tbe  plaintiff. 

These  things  being  premised;  now,  mylord,    ^ 
I  shall  come  to  the  consideration  of  the  plain- 
tiff's cause  of  action,  and  the  defendant's  de-  . 
fence ;  where  I  shall  desire  leave  to  go  by  these 
stpps.  .  .  •       . 

First,  I  would  observe  the  nature  of  the  plain- 
tiff's action. 

Secondly,  the  nature  of  tiie  defendant's  pleq^ 

The  plaintiff  in  this  action,  mT  lord  of  Mac- 
desfielu,  charges  the  defendant  by  the  dephva-  ' 
don  with  these  things: 

First,  that  by  a  conspiracy  in  Berkshire  with 
other  persons  ne  invented,  writ,  and  published 
this  scandalous  libel.  ' 

Secondly,  that  all  the  matter  in  the  declara- 
tion is  charged  to  be  done  falsehr  and  reaK-  • 
ciously,  and  with  a  malicians  mmd^  without    • 
anylawful  or  probable  cause. 

Thirdly,  that  it  was  done  on  pmposcf  to 
scandalize  and  defame  the  plaintiff,  and. 

Fourthly,  the  consequences  of  it  are  in  the* 
close  of  the  declaration  recited  (viz.)  that  tha 
plaintiff  suffers  in  his  reputation ;  discords  and ' 
scandal  have  arisen  and  more  may  arise  to  the 
disturbance  of  the  peace,  in  contempt  of  the 
king  and  the  great  scandal  and  grietanoe  of 
tbeplahitiff. 

My  lord,  I  shall  observe  this  opoD  thamnttv 
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8o  then,  my  l»rd,  in  this  case,  fliii 
beiiig  thiia  set,  forth,  aod  the  drcum 
sod  affmvatioM  of  it  as  bong  by  oooBpincy, 
and  with  a  porpoae  to  defame  the  piainCiflr,  &e. 
I  shall  humbly  offer  this  to  your  lerddiipa, 
that  those  things  are  laid  in  the  dedaraliea 
not  only  as  aggravations,  but  as  matters  that  of 
themaelveB  will  ground  and  bear  this'actioD. 

For  I  coneeire,  with  snbmissien,  for  men  to 
conspire  to^^ether  to  do  suish  things  as  these 
are,  is  certainly  criminal  and  actionable,  thoui^ 
the  thing  they  did  conspire  to  do  did  not  take  its 
designed  efiect.  As  in  that  memorahle  case 
HiJ.  16  and  16  Car.  3  of  the  Sterling  and  other 
Brewers*  in  the  court  of  King's  Bench,  by 
the  opinion  of  all  the  judges.  They  were  in* 
formed  against  tor  conspiring  to  depress  tbtf 
GaUoB  trade  by  which  th«  poor  were  supplied, 
and  so  to  cause  the  poor  to  make  a  mutiny 
against  the  farmers  of  the  excise,  and  beaifles 
tor  endeaTOoring  by  conspiracy  and  oodfedcracy 
to  depauperate  the  farmers  of  the  exdse.  The 
case  IS  reported  in  Mr.  Siderfin  1  pt.  174,  and 
upon  the  trial  they  were  found  guilty  of  no- 
thing but  only  a  conspiracy  to  depauperate  tb^ 
fanners  of  the  exeiK,  an*d  though  the  spcdal 
to  depress  the  Gallon  trade  wi 
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ef  ftiit^  laid  in  theiedaratioD  in  general ;  that 
if  any  person  by  co«piracy,  or  any  such  false 
ways  and  means  anv  to  such  purposes  as  ara 
mentioned  in  the  ded^ation,  do  make  or  pub- 
lish against  a  peer  of  tks  realm,  or  other  mat 
officer,  (nav  even  a  prirse  subject,)  any  wntiag 
that  may  be  scandalous  «  his  reputation  and 
honour,  or  have  sueh  effees  as  those  in  this 
declaration,  that  is  a  good  c^ge  of  action,  nn« 
less  tbe  defendant  by  his  pes  can  set  forth 
matter  sufficient  to  justify  or  e^use  it. 

Next,  mv  lord,  I  shall  conside  what  it  is  this 
b'bel  doth  charge  upon  this  noble  l«rd.  In  efieot 
and  in  a  manner,  it  doth  charge  hia  with  being 
a  confederate  with  those  concerned  ^n  the  bite 
conspira<^ ;  it  doth  charge  him  as  a^itious 
addresser  to  the  knights  of  the  shire,  ^t  doth 
charge  him  as  a  riotous,  tumultuous,  re^eirer 
and  entertainer  of  the  duke  of  Monmouth,  yho 
is  therein  said  to  be  one  of  the  conspiratirs  I 
minst  the  king's  life  and  j^remment,  and 
then  likewise  it  doth  chaige  him  as  a  frequenter 
ofo6nventicles,  and  a  harbourer  of  non-con- 
ftrmisU.  These  are  the  things  that  this 
writing  (which  the  defendant  is  charged,  by 
the  declaration  to  have  invented,  written,  and 
published)  doth  carry  in  it,  and  that  in  a  special 
manner  have  influence  upon  the  plaintiff,  the 
earl,  who  is  here  before  your  lordships  seeking  a 
temedy,  by  this  action,  for  the  scandal  and  pre- 
judice he  has  incurred  by  it. 

I  do  not  say,  that  in  this  ease  these  thhigs 
directly  and  in  tcrminit  are  charged  upon  the 
pjaintilr.  But  1  humbly  conceive  it  is  worse 
than  if  it  had  so  done^  because  if  this  had  been 
a  direct  and  positive  charge^  there  hadbeena 
way  to  have  put  the  fact  under  its  doe  exami- 
nation, which  now,  as  it  is  thus  penned  and 
managed,  cannot  be  done.  If  therefore  by  any 
ratioiMil  and  argumentative  coasequenoe  or  in- 
ference, that  can  be  drawn  or  made  from  this 
writing  as  tbos  framed,  it  can  be  conduded  that 
these  are  words  wluoh  carry  reflection  and  dis- 
honour  upon  this  great  p^er,  though  there  be 
not  diBBOt  and  positive  ajfimsitions,  yet  cer- 
tainly they  are  such  calumniating  and  reproach^ 
ful  reflections  as  will  support  this  aetion :  it  is 
nbty  I  sonoeive^  necessary- that  iheie  should  be 
ajffirmative  words  but  any  oblique  scandal  in  the 
case  of  a  peer  will  bear  an  action. 

As  in  my  lord  of  Peterburrb's  case  *,  as  it  i% 
morted  in  Mr.  Siderfin's  Reports,  fo.  484, 
Mich.  SI  Car.  8,  B.  R.  where  an  action  was 
hrougfat  and  a^Mged  maintainable  for  these 
wovcEh  *  I  met  J.  S.  my/lord  of  Peterburgh's 
'matt^andiknowuatbotmy  lord  sent  him  afUr 
*  me  to  take  my  pune ;'  though  tber0  were  no 
affrmaljye  words  t  and  many  instances  of  this 
nature  aad  of  this  action  thero  are  in  omr  books 
^hioh  I  shall  not'  trouble  your  lordships  with 
citing,  but  plentifally  may  be  read  of  it,  in  5 
Oou  125,  tbft  caaa-  «  de  hbellii  famesis,^  tad 
etsswhese* 

■      n    ■■    ■awifw  ■  ■ i     ■■  ■  .       .    I.  ,,  . 

*  See  earl  of  Peterboroughi  v*  Mordauat, 
8.  C.  9  Keb.  dd7,  569, 606^  1  Ventr.  :69»  1  Lev. 


facte 

laid  in  the  information^  but  not  found,  ^et  the 
court  held,  that  any  oonspiraey,  coasbmatkMi 
or  agreeoMnt  of  persons,  for  the  doing  of  any 
such  things,  was  a  thing  pnnifhahle  by  the  law, 
and  they  were  fined  seveiely  fbrtt. 

The  statute  of  31  £d.  1,  and  the  subsequent 
laws  that  have  been  made,  are  very  consider- 
able in  this  case,  and  this  is  a  certain  mie  m 
law^  wherever  an  indictment  or  writ  of  oons|A- 
raoy  wiK  lie  against  many,  there  an  action  uiiea 
the  case  in  the  nature  of  a  conspivacy  will  lie 
against  any  one  of  these  many.  And  so  we 
conceive  there  is  a  suflkient  cause  .of  actiou  set 
forth  in  the  Plaintiff's  dechuralwn: 

Now,  I  come  to  consider  the  eflect  of  the 
Defendant's  Plea;  and  whether  that  doth 
answer  folly  the  PlaintifTs  Dedaration,  and 
excuses^  justifies,  or  avoids  the  PlaintilTs 
cauie  of  action  set  forth  in  the  declaration :  and 
1  oonoeive  with  sttbauBsion,  my  lord,  it  deth 
not. 

I  shall  not  take  upon  me  to  say,  that  for 
what  a  juryman  doth*  as  a  juryman,  hdng 
swomin  a  conrt  of  justice  and  upon  a  matter 
connsaUe  by  that  court,  an  action  will  lie 
against  such  a  persan,  1  And  authorities  in  our 
books  that  hdd  it  will  not^  as  «0  H.  6.  5.  and 
30  H.  6.  ^.  and  other  places. 

But  my  lord,  in  this  case,  I  humbly  conoeivn 
we  taust  consider  what thePlaintiff  hath  said  in 
his  dedaratibn,  and  how  it  is  and  in  what 
steps  and  mstfaods,  the  defendant  has  answ««d 
it,  in  his  justification,  and-  that  justification 
doCh  tensist  of  these  porta.  I  crave  leave  to 
take  in  piaoes  this  plea  of  the  Defendants, 
and  so  we  shall  the  better  see  whether  atos« 
getheryoritt  piciics-  it  doth  answsr  the  ohasge 

«  See  the  Case  of  Rex  v.  Sterling,  1  Ler. 
U5.  ate9  1  Ilbsb*  660)  666, 676, 6«l.  S.  C. 
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m  tlie  Dec^antion^  for  which  thw  action  is 
broagbt  hv  the  PUintiff*. 

First,  theQ,  the  Defeodant  says,  that  there 
was  a  sessions  held  at  Chester,  in  the  Hall  of 
Fleas  there,  the  17th  dav  of  September  in  the 
4fyJapation  n^entioned,  oefore  subh  and  such 
justices,  naming  them.  Then  he  says,  that  the 
I>efendaDt  and  others  b^  name  were  there  ac- 
oovdiog  to  the  ktvrs  of  this  kingdom,  in  due 
manner  impanneiled  and  returned  to  be  of  the 
grand  inquest,  and  sworn,  and  charged  with 
c^tain  articles  which  were  delivered  unto  them, 
by  the  said  justises  ;  and  upon  evidence  and 
testimony  to  them  given  concerning  the  Pkin- 
iiffi  and  according  to  the  duty  of  their  oaths, 
aod  according  to  their  consciences  they  did 
niake  the  presentment,  in  the  English  words, 
in  the  Declaration  set  forth,  as  it  was  lawful 
for  them  to  do. 

Now,  my  Lord,  I  conceive  this  justification 
na  it  is  pleaded  is  not  sufficient  either  in  form  or 
matter. 

It  is  not  sufficient  as  to  form,  for  it  hath  not 
.4he  form  of  presentment  that  is  usual  in  all  pre- 
sentments of  Grand  Juries,  for  it  doth  not  say 
that  the«e  persons  did  present  this  matter  upon 
their  ^ths.  The  settled  forms  of  htw  are  to  be 
IHirsued,  and  these  are  the  settled  forms  in  all 
anch  cases,  '  Juratores  pro  Domino  Rcge  et 
*  super  Sacramentnmnuum  presentant.' 

Again,  my  hwfi,  I  conceiTe  it  doth  not  ap- 
pear in  all  this  Plea,  that  this .  presentment 
thus  pleaded  by  the  Defendant  is  the  same 
.thing  witlithelibell  or  writing^  forth  in  the 
declarati<^.  And  there  are  these  differences 
between  tham. 

First,  that  which  is  set  forth  in  the  dedara- 
tiop  is  alledged  in  itself  to  be  at  the  assizes 
held  at  CbMer  in  the  castle  of  Chester  such  a 
^y,  but  Uiat  whiah  is  in  thejplea,  is  said  to  be 
At  the  sessions'^ of  Chi^ster  m  the  couotv  of 
Chester  in4he  ComnWD  Hall  of  Pleas  of  the 
.Md  county.  Neither  bath  the  Deiendant  in 
fill  this  pte  said  that  thisis  the  same  writing, 
.4ir  thiQg  for  which  the  action  is  bion^ht,  for  he. 
should  have  averred  that,  and  said  it  was  the 
SPame.  And  there  is  not  so  Uttle  in  the  former 
^fariaoce,  as  at  first  perba^.may  be  thought, 
lor  Chester  bath  many  jurisdictions,  some  by 
the  common  law,  others  by  grants  from  the 
43n>wii,  and  otben  by  statute,  and  it  iloth  not 
l^ppear  that  this  court  was  held  particularly  by 
.wy  of  these,  tor  it  might  ap  afiMfosaid  have 
various  and  difiorentjurisdictions-ttpon  Tarious 
.and  difierent  titles,  it  might  have  its  assizes 
held  at  one  place;  and  its  sessions  at  another. 
Then  the  paper  4n  the  cleclaration  having  set 
itself  forth  to  be  at  the  assiases,  and  the  paper 
JA  the  plea,  being  said  to  be  at  the  sessions, 
OUiBotbe  oBeaM  the  same,  and  so  the  plea 
doth  not  answer  the  declaration  as  it  ought  tp 
4»  dir^y  and  in  terms. 

My  loro,  I  humbly  coneaiTe  thenlea  in  this 
onedoas  not  answer  the  plaintiff's  cause  of 
action,,  as  to  the  matter  of  it.  It  is  true  all  pre- 
•nsatmentiofjuvorsave,  and  should  be  of  such 
thmgs  m  a  court  of  justicei  aa  that  court  wbare- 


in  the  praseutment  ip,  has  conusance  of,  and  in 
such  a  manner  a^  that  the  party  accused  may  have 
recourse  to  that  court  to  defend  hi miielf,  by  ex- 
amination and  trial,  whether  the  things  charged 
upon  him  in  such  a  presentment  are  true  or  not, 
otherwise  if  it  should  not  be  so  courts  of  jus- 
tice if  they  should  accept  of  extravagant  pre- 
sentments may  be  a  means  of  obstructing  jus- 
tice, and  of  casting  illegal  and  unwarrautable 
aspersions  upon  oieu,  and  those  reflections  so 
put  upon  them  must  remain  there  for  ever  upon 
recoDd,  the  worst  and  lon^st  way  of  scanda- 
lizing a  man.  Jf  words  will  bear  an  action,  and 
the  party  of  whom  they  are  sfioken  ought  to  be 
vindicated  from  such  aspersions,  much  mora 
oufi'bt  he  from  that  which  appears  upon  record 
if  tbere  be  not  a  sufficient  justifiable  cause. 

The  Plaintiff  here  hath  had  a  reflexion  and 
im}>utation  put  upon  him,  and  is,  and  was  verj 
desirous  to  have  had  the  truth  of  this  cas^, 
examined,  whether  he  be  guilty  of  the  mattera 
chai  ged  upon  him  in  this  presentment  or  not.  Tha 
things  are  very  heinous  in  t^eir  nature  by  wajr 
of  reflection,  and  if  true  are  very  ill  things  ad 
to  the  consequences  that  mav  attend  them. 

If,  indeed,  persons  may  be  admitted  to  pre* 
sentthines  not  properly  examinable  in  those 
places  where  the  presentment  b  made,  or  things 
that  may  not,  by  some  method  and  course  of  lavr 
be  broug;ht  into  a  way  of  examination  and  trial, . 
it  wonldoross all  the  administration  of  justica 
which  provides  means  and  remedies  as  well  fo 
acauit  the  innocent  as  to  punish  the  guiltv. 

For  the  jury  are  highly  to  be  favoured,  anA. 
protected  by  the  law,  while  they  keep  witlua 
their  due  limits ;  yet  if  by  a  confederacy,  or  ill 
practice,  they  do  any  thing  that  is  not  warrante4 
by  their  legal  power,  they  lose  their  privilego 
or  favour  and  protection  that  the  law  gives 
them. 

1  will  suppose  with  your  lordships'  leave,  ouf 
thing  in  this  case;  suppose  the  .grand  jury 
here  should  present  a  thmg  of  whicn  they  had 
no  authority  by  the  law  to  make  a  presentment* 
would  an  action  lie  against  them  for  it,  yea, 
or  no  ?  I  conceive  it  would  lie  in  that  case,  for 
the  Uw  takes  no  care  to  protect  any  persona 
from  actions  for  what  they  do  by  colour  of 
their  office,  but  those  that  keep  within  the  li- 
mits  of  that  authority  which  the  hiw  gives 
them. 

As  for  mstance,  if  thav  present  their  opimon 
of  thins^s  only,  f^  that  they  conceive  I.  S.  and 
I.  N.  enjoying  such  an  office  to  be  altogether  . . 
unfit  for  it.  This  sure  would  be  ^uile  beside  th^ 
office,  and  nature  of  a  juror,  this  bein^  JOut  of 
the  limits  of  their  authority  and  inqmry,  and 
though  this  should  be  among  other  thinga 
which  they  might  lawfully  enquire  of  and  pre« 
sent,  that  would  be  no  excuse  for  this  extra* 
vagant  presentment  which  they  had  no  i^utho- 
rity  to  make. 

In  this  case,  my  lord,  I  must  confess  I  ^ 
not  find,  but  hope  to  Jiear  something  from  th* 
other  side  about  it,  what  article  of  their  nsnal 
chaige,  the  matter  of  this  presentment  belongn 
imto  in  r^feranoe  (o  my  loid  Macoksfield  tm 
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this  is  alled^  in  the  pleft,  it  sboaU  acem  Ibt 
the  *  Articati  per  JusticiariM  eis  Iraditi,'  «m 
articles  delivered  to  them  in  wnting,  and  lo 
betngf  certain  ought  to  ba?e  been  ]NffticahHV 
set  tortfa,  that  it  might  ihenky  hare  appeaid, 
that  this  present  ment  was  m  mirniaiioe  tf 
those  articles.  For  in  case  of  a  plea  in  bar  a( 
and  to  avoid  such  an  action  as  this,  he  oo^ 
thus  as  I  conceive  to  have  justified.  I  coniiea 
I  did  such  a  fact,  as  in  the  dedaratioQ  is  al- 
lodged,  but  it  was  at  that  time  given  neii 
command  and  chai^  to  enquire  so  and  so,  aid 
for  that  leaJMn,  I  did  make  such  presentmcst; 
and  so  ought  to  have  set  forth  what  the  arlicfei 
were,  or  at  least  to  have  said  thej  were  Midi 
as  did  contain  in  them  matter  upon  which  dni 
presentment  might  be  grounded  and  fonndd. 
Another  part  of  this  justification  is  that  Im 
says  he  did  it  according^  to  evidence,  and  to^- 
mony  there  to  them  given  concerning  the  wd 
earl.  Now  that  I  concejve  to  he  too  geKid 
and  therefore  naught.  In  Boshell's  Cssein 
my  lord  Vaughan's  Reports,  fol.  137  *,  then 


plaintiff,  and  the  rest,  unless  it  be,  that  which 
is  endeavoured  to  be  intimated  about  their 
bavins;  rid  armed,  and  that  indeed  they  had  by 
several  laws  power  and  authority,  to  inquire  of 
ashy  2  Ed.  S, c.  3. 7  R.  2.  c.  13. and 20  R.  2,c.l. 

But  even  as  to  that  I  inust  say  as  I  said  be- 
fore, in  general  it  is  not  directly  nor  positively 
affirmed  and  charged  upon  the  plaintiff  that  he 
did  so,  and  there  we  say  lies  the  reflection,  being 
an  oblique  calumny  and  accusation  to  insinuate 
as  if  luy  lord  did  so  and  so,  but  doth  not  downright 
say,  that  he  was  guilty  of  any  of  these  things. 
Now  my  lord,  t  must  confess,  upon  looking 
into  the  matter  I  conceive  that  alt  presentments 
ought  to  be  affirmative  and  positive  as  to  the 
charge,  but  this  is  not  any  such  thing,  hut  they 
conceive  it  expedient  to  declare  their  separa- 
tion, and  they  liultl  themselves  bound  in  this 
juncture  of  affairs  to  present  their  apprehen- 
sions of  danger  from  a  dissatisfied  party  in  that 
county,  and  then  again  they  conceive  it  ex- 
pedient that  such  and  such  persons  do  find 
iKCurity  ibr  the  peace,  and  the  plaintiff  first* 

It  is  the  end  of  all  law  to  bring  things  to 
judgment  in  a  due  course,  and  metho<l  of 
examination,  and  trial,  but  now  such  a  pro- 
ceeding as  this  upon  which  this  action  is  brought 
is  not  a  legal  course  upon  which  a  formal  in- 
dictment may  be  raised :  and  under  favour,  my 
lord,  in  all  criminal  accusations  the  course  of 
proceedings  should  be  such  that  the  party  ac« 
cused  may  put  himself  upon  the  trial  of  his  in- 
Docency, whereby  he  may  either  be  found  guilry 
«r  acquitted. 

And  besides,  my  lord,  this  I  have  further  to 
say,  as  to  (he  matter,  that  I  conceive  the  parts 
of^  the  justification  the  defendant  hath  very 
much  failed  in,  and  that  in  many  particulars. 

First,  thej  ustification  is  made  of  a  presentment 
made  at  Chester  in.  the  Common  Hall  of  Pleas 
there  at  the  sessions,  and  the  declaration  is  for 
a  libel  I  and  conspiracy  at  Wantage  in  the 
county  of  Berks,  and  it  doth  not  appear  that 
tbe  thing  justified  is  the  same  with  the  thing 
charged.  Nor  doth  the  plea  say  by  what  au- 
thority this  court  at  which  the  presentment  was 
made,  was  held,  nor  by  what  commission.  I 
did  mention  that  Chester  hath  various  and  dif- 
ferent jurisdictions,  some  by  common  law, 
others  by  statute  32  H.  8,  and  33  H.  8.  c.  13. 
Now  it  is  necessary  in  such  a  case  that  he  that 
will  make  such  a  justification,  must  justify  in 
•nch  a  manner  as  to  leave  nothing  out  or  un- 
alledged,  that  makes  any  thing  to  the  com- 
pleting, and  perfecting  such  a  justification, 
for  by  his  justificiition  he  acknowledgeth  all 
tbe  matter  of  fact  alledged  in  the  declaration  to 
be  tridy  set  forth,  but  only  justifieth  the  man- 
ner of  doing  that  tact,  without  which  justifica- 
tion the  same  ;nat^  would  be  a  fault,  for  which 
he  must  sufier. 

Again,  the  Defiend^nt  in  this  plea  doth  jus- 
tify, that  he  was  among  the  rest  sworn  and 
charged  to  enquire  for  the  Jdn^  and  the  body  of 
that  county,  iipon  certain  articles  delivered  to 
him  and  his  fellow joron  by  thejustiees,  but  doth 
^•t  nentioa  what  those  aniclos  ware.    No^  as 


was  a  jury  fined  because  they  did  not  hone  n  a 
verdict  according  to  evidence,  and  they  beii^ 
committed  to  prison,  thereupon  brought  thor 
Habeas  Corpus  in  the  Common  Pleas ;  and  ojr 
lord  chief  justice  Vanghan  who  delivered  d» 
opinion  of  the  whole  court,  in  that  case  did 
take  exception  to  the  return  of  the  Habeai 
Corpus,  which  set  forth  that  matter  so,  be- 
cause the  court  that  made  the  return  ought  (s 
have  sett  forth  the  evidence  given  beloir,  » 
that  it  might  appear  to  thia  oonit  liere  whtlhcr 
the  verdict  were  according  to  evidence  or  wL 
My  lord,  I  would  borrow  a  reason  from  tw 
case  in  Vaughan  to  iwe  in  oar  case,  and  vp 
it  thus.  I  conceive  that  he  that  will  choie  ts 
plead  specially  and  not  ^erally»  ought  ts 
make  it  so  certain  and  positiTe,  that  no  exeep- 
tion  may  betaken  to  the  generality  and  oaco^ 
tamness  of  it,  and  sordy  I  thmk  with  snboui- 
sion,  a  barr  or  a  justification  in  a  plea  sogfatl* 
be  more  particohir  and  certain  than  the  reton 
of  a  writ  firom  one  coort  to  another,  which  m 
tlie  return  of  a  court  they  might  with  vom 
reason  think  fit  to  give  credit  toandeoniM 
mor<f  hvgely.  But  this,  as  all  pleas,  rnoft  n 
taken  most  strongly,  against  the  party  pleidiafi 
who  is  presnmed  best  to  know  his  own  ciae, 
and  to  behest  able  to  set  it  forth,  and  thcfme 
itwiUI 
fbrth  all, 
certain  it  most  needs  be  naught. 

I  have  this  further  to  say,  my  krd,  tf  ^ 
the  form  nf  tliis  pleading,  1  oonoeive  ithitk 
fiiiled  in  many  particulars,  for 

First  by  this  plea  or  jusdficatioB  ^^J^ 
fendant*s,  the  plaintiff  is  streighleaed,  andttt 
traverse  taken  m  the  plea  is  too  narrow  trniff 
this  matter  to  a  fahr  trial. 

And  the  jurisdiction  <tf  Chester,  whither  111 
defendant  by  the  plea  would  draw  the  eM' 
natton  of  this  canse,  being  a  fiimied  and  cdcm*" 


I  likewise  be  presumed  that  ht  hss  letit 
all,  and  if  then  it  be  too  general  and  im- 


*  See  tha  Caae,  voL  6,  p.  W9,  rf  <i*^ 
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■bribed  jnnidietMMi,  is  not  large  cnoagii  to  G«rry 
•II  4be  nMtten,  cbarffe4  is  the^iedaraiioD  jaod 
excused  or  justified  by  the  pie*,  tliitlier  to  hfi 
Hied  and  determined. 

The  plaintiff  declares  luoo  a  eonspiracy  and 
liM  had,  wrilten,  and  puMsbeil  at  Wantage  in 
tbe  county  of  Berks,  the  defendant  juatifies 
upon  an.:iDipanileling,  swearing  and  charging, 
and  presentment  in  the  county  of  Chester,  and 
tlieii  travenetb,  ait^  hocy  that  he  is  guilty  *  de 

*  piemifsia  in  narrmtione'  in  the  county  of  Berks, 
0r  other  where,  out  of  the  county'  of  Chester. 

Now  to  this,  my  lord,  I  think  I  hare  two 
cgDoeptions.  Here  are  many  things  laid  in  the 
declaration ;  as  a  conspiracy,  the  writing  of  tJie 
libelly  and  the  publisliiog,  and  these  may  be 
juid  are  so  laid  m  this  action  as  distinct  cnmes 
ef  themselves,  and  1  concei?e  are  to  be  en- 
quired into  distinctly  by  the  jury,  tliat  should 
try  this  cause  upon  issue  joined.  And  that  ar- 
gmoaeoit  I  g^und  upon  Smith  and  Crashawe's 
case.  Palmer  315,  Tlie  case  is  twice  reported, 
once  upon  an  action  brought  in  king  James's 
tiine,  and  judgment  was  arrested,  by  opinion  of 
three  judges  in  the  King's  Bench.  Wlmer  315 
and  Sir :  and  again  as  it  stands  reported  in 
Cro.  Car.  fb.  15,  where  judgment  is  given  for 
the  plaintiff.  But  there  it  is  amed  that  where 
a  conspiracy  is  laid  in  one  place  and  the  tact 
conapired  about  was  in  another,  though  in  tlie 
name  county,  there  ought  to  be  several  visnes, 
which  proves  them  to  be  distinct  crimes. 

*  And  besides,  my  lord,  I  conceive  with  sub- 
mission the  traverse  ought  to  have  lieen '  absque 

*  hoc  quod  est  oulpabilis  de  premissis  nee  de 

*  eorum  aliquo,'  ibr  it  is  snfiicient  for  the  plain  * 
tiff  to  reqover  if  he  make  out  any  cause  of  ac- 
tion in  any  one  particular.  Now  how  can  this 
traverse,  that  confines  all  to  the  county  of 
Chester,  be  good  or  large  enough,  for  they  can 
try  nothing  but  what  happens  to  be  within  tlieir 
own  jurisdiction,  and  the  plea  which  grounds 
the  traverse  goes  ouly  to  the  making  of  the 
presentment,  and  answers  not  at  all  to  tne  con- 
apiracv  or  writing  tiie  libell. 

.  And  certainly  the  last  words  of  the  traverse, 

*  nee  alitor  vel  alio  mode  quam'  the  defendant 
has  in  the  plea  before  aliedged,  will  not  make  it 
good  ;  for  these  words  answer  to  the  writing, 
or  the  conspiracy,  and  I  shall  compare  it  to 
the  case  in  Cro.  £Uz.  fo.  433.  of  Askue  and 
Saonderson,  trover  for  sheep,  1  Dec.  36  £liz. 
The  defendant  pleads  be  was  sheriff  of  Lin- 
cohishire,  and  J.  S.  recovered  against  the 
plaintiff  lOO/.y  and  had  a^/a,  returnable  Cras- 
tino  Animarum  35  £liz.  which  was  delivered 
to  him  1  Oct  35  £liz.  to  be  executed,  and  he 
80th  Oct.  35  £liz.  took»  <Scc.  which  is  the  same 
conversion  aUque  hoCy  that  he  converted  them 
'  aliter  vel  alio  modo  ;'  and  the  plea  was  by 
the  whole  court  held  insufficient,  because  it  was 
not  answering  to  the  time  laid  in  the  declaration 
(though  that  were  a  jtransitory  matter  aud  the 
material  things  of  tbe  action  were  answered,) 
and  not  answering  all  comprized  in  the  decla« 
ration,  it  was  ill  in  all.  So  here  this  plea  hath 
aot  answered  the  whole  declaiatioiii  for  the 


conspiracy  might  be  in  Berkshire  though  tha 
presentment  were  made  bv  tliem  as  a  jury  in 
Cheshire,  ajud  tlierefore  is  ccrtaiuly  naught, 
because  both  may  he  true,  ihe  dedarati»m  and 
the  plea,  and  yet  not  answer  .one  another,  be- 
cause they  speak  not  of  the'same  fac^. 

And  1  conceive  the  general  issue  ought  to 
have  been  pleaded  in  this  case,  but  of  that  I 
shall  say  somewhat  mpre  presently. 

Another  exception,  my  lord,  that  I  take  to 
the  pleading,  is  this,  that  tbe  defendant  liath 
pleaded  nmit  r  acted  and  depending  in  a  court 
of  record,  and  yet  hath  not  pleaded  it «  prout 
•  patet  |H?r  ri.cordiun.*  £irery  plea  must  iiave 
an  apt  conclusion  to  bring  it  to  a  pro|>er  issue 
or  judgment,  if  ilie  plcai  doth  contain  matter  of 
R««ord,  it  must  conclude,  '  proiit  |)atet  per 
'  recordum,'  because  that  proves  itself,  and  the 
replication  must  be  <  null  tiel  record/  and  there- 
upon it  shall  be  tryed  by  the  record  when  pro- 
duced, or  judgment  upon  failure  of  the  record. 
And  so  is  the  book,  of  30  Assis.  pi.  21.  In  a 
like  matter  as  this  it  is  said  if  the  defendants 
in  a  writ  of  conspiracy  will  justify  as  jurors  or 
indictors  they  must  make  it  appear  by  record  : 
that  is  to  be  way  and  method  of  trial  in  the 
case,  and  so  it  must  here  be. 

So  7  H.  4. 31.  There  was  an  action  upon 
the  case  for  a  conspiracy ;  the  defendants  plead 
their  im|Minnetling  before  a  justice  of  peace,  • 
and  an  indictment  of  trespass  was  found 
by  them  and  demanded  iudgment,  *  si  action 
'  &c. :'  thereupon  *  Null  tiel  record'  is  replied 
and  upon  that  issue  joined,  and  upon  failer  of  re* 
cord,  judgment  is  given  for  the  phiintiff. 
These  two  cases  prove  clearly  that  the  trial, 
must  he  by  record  and  therefore,  *  prout  patet 
*per  recordum,'  should  have  lieen  the  conclu- 
sion of  the  plea,  and  the  plea  not  bavmg  con  • 
eluded  so,  and  tliat  being  specially  assigned  for  ' 
cause  of  demurrer,  the  plea  is  naught.  Our 
last  exception  is  that  instead  of  settinsr 
forth  this  special  matter  as  it  is  here  pleaded, 
the  defendant  ought  to  have  pleaded  the  ge- 
neral issue,  and  could  not  plead  it  thus  ;  for  it 
is  a  plain  and  known  rule  wherever  a  justifi* 
cation  doth  amount  to  a  bar,  not  guilty,  that 
is  cause  of  demurm.  In  such  a  case  I  need 
not  cite  books,  I  am  sure,  for  proof  of  this,  it 
is  so  well  known  and  so  plain  law,  Cro,  Car, 
737  Lynoett  and  Wood's  <^se,  *  and  abund- 
ance more  are  expressed  in  it. 

And  the  reason  of  law  is  plain*  because  spe- 
cial pleading  lends  only  to  inti'icate  and  in- 
veigle tbe  court  in  such  a  case  when  matters 
ought  to  come  to  a  pro|)cr  issue  ;  so  it  would 
in  Qiis  case  :  whereas  all  advantage  of  this 
special  matter,  if  it  amounts  to  a  g^  excuse, 
would  have  been  saved  to  them  upon  the  ge- 

*  Tbe  case  here  intendtd  seepfis  to  be  that 
ofLynner  v.  Wood,  Cro.  Car.  157,  One  of 
the  first  general  principles  in  pleading  is  that 
nothing  may  he  pleaded  specially  which 
amounts  to  the  general  issue  or  a  toud  denial 
of  the  charge,  1^  Co.  Lit.  303,  b.  3  Blackst. 
(^omm.  309.  Com,  Oig,  title  (Pleader  £.  14.) 
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jijftral  issue,  but  th»  special  plea  would  intricate 
the  court  in  disputes  between  matters  IncflJ  and 
transitory,  and  netween  particular  and  general 
jurisdictions,  and  a  gfreal  many  other  questions 
arising  upon  it.  So  that  both  for  the  substance 
of  the  plea  as  also  for  the  form  in  which  it  is 
pleaded,  f  conceive  th^re  is  not  mtttter  suffi- 
cient in  tt  as  it  is  pleaded  to  preclude  the 
plaintiff,  from  his  action,  and  therefore  humbly 
pray  your  judgment  for  the  plaintiff. 

Mr.  Holt's  Argument. 

Mr.  Holt.  May  it  please  your  lordship,  I  ani 
of  counsel  in  this  case  for  the  defendant.  The 
Record  hath  been  already  truly  opened  by 
Mr.  Ward,  and  tbereibre,  1  shall  not  trouble 
your  lonlship  to  repeat  the  particulars  of  it, 
Bat  the  general  question  of  the  case  is, 
'  Whether  this  action  as  the  matter  appears 
before  you  upon  this  whole  record  doth  Ke  or 
not  against  the  defendant. 

And  with  submission,  this  action  I  conceive 
doth  n6t  lie.  And  next  snppose  that  action  did 
not  lie,  in  case  a  proper  plea  were  pleaded, 
then  the  qu^tion  is  whether  this  plea  doth  not 
sufficiently  a?oid  the  action,  and  with  submis- 
sion I  conceive  it  is  a  good  plea  and  doth  well 
avoid  the  action. 

1  shall  then  in  the  first  place  consider  whe- 
^ther  this  action  upon  the  case,  in  the  nature 
of  a  conspiracy,  for  this  matter,  doth  lie  as 
it  is  set  forth  in  tbeplea,  that  is  the  main  ques- 
tion, and  as  I  said  with  submission  to  yonr 
lordship!  do  conceive  the  action  doth  not  lie. 

Mr.  Ward  did  indeed  premise  several  things 
which  I  do  admit,  as 

First,  that  the  action  brought  by  this  noble 
lord  the*  plaintiff  is  brought  as  well  for  the 
kinffas  for  himself  upon  Siis  statute,  and  that 
the  king  is  concerned  m  it ;  all  this  I  do  admit, 
and  yet  I  conceive  that  will  be  no  injgredient 
into  the  case,  nor  will  affect  the  case  at  all  one 
way  or  the  other.  For  I  do  not  observe  that 
benath  inferred,  nor  indeed  can  he  infer  any 
oonseqaence  thence  to  maintain  this  action. 

Secondly,  1  do  admit  that  this  noble  lord 
the  plamtitfT  is  a  person  of  great  honour  and 
dignity  both  by  title  and  office,  and  in  hhn- 
self  of^great  worth  and  honour,  and  I  conceive 
the  integrity  worth  and  honour  of  my  lord  of 
Macclesfield  are  ncit  at  all  concerned  in  this 
case.  I  would  not  be  misunderstood  :  though  I 
should  justify  lind  maintain  the  presentment  of 
the  Grand-jnry,  to  be  a  good  plea  in  law  in  bar 
of  this  action,  yet  I  would  not  be  thought  in 
the  least  to  make  any  reflestions  upon  my 
lord's  honour ;  that  which  I  stand  upon  and 
intend  to  argue  is  the  law  of  the  case,  not  any 
thuig  of  that  tendency  ;  and  so  I  desire  all 
along  to  be  understood. 

As  to  the  causes  of  the  special  demurrer,  I 
shall  consider  then  by  and  by,  but  that  this  ac- 
tion as  it  sfands  before  yonr  lordships  upon  this 
record  is  not  to  be  maintained  by  law,  I  shall 
propose  to  prove  by  these  three  grounds  and 
reasons. 

First,  that  ihk  is  »  presentttent  madte  «f 


these  matters  that  tart  therein  menlMMd  Its 
proper  judicature  belbre  proper  judges  thil 
nad  conusance  of  the  cause.  - 

Secondly,   as  it  was  made  before  pnftf 
judges,  so  it  was  also  made  by  prOBer  p 
such  as  were  very  fit  to  jtidge  <«  the 
given  them  in  change.    And     - 

Thirdly,  That  the  causes  aod  natter 
tinned  in  the  presentment,  are  very  gMdcasHi 
and  grounds  upon  which  these  persons  nigbl 
request  thatth^  persons  therein 
find  sureties  fdr  the  peace. 

And  I  conceive,  my  lord,  that  if  I 
these  things  this  action  that  is  thusbnwgbl 
upon  this  fjreseiitment  must  of  neoesmty  Ml  t» 
the  gnmnd.  In  the  discourses  of  these  bea^ 
1  shall  answer  Mr.  Ward's  objectioBS  as  I  gs 
alon^. 

Fnvt  I  say  that  this  presentsiettt  ftr  wMek 
this  action  was  brought  was  made  in  a  pnpor 
judicature  and  belbre  proper  jndges  ml  M 
conusance  of  the  cause;  and  being  then  msfli 
in  a  eourse  of  justice,  I  think  it  will  be  yielM 
me  that  the  action  doth  not  lie. 

Now  that  it  is  mwie  Ia  a  proper  jodicstinv 
and  before  proper  jut^s,  I  thinit  will  be 
pretty  plain  if  we  do  consider  the  jurisdietiM 
of  the  court*  in  which  this  presentmealiraf 
made,  which  though  Mr.  Ward  luth  sndeose 
of  his  objections  that  it  doth  not  appear  wbH 
jurisdiction  it  is,  yet  with  submisston  I  liht 
it  yon  and  all  the  courts  in  WesitmitMler-bill 
will  take  notice  of  their  jurisdiction  being  m  a 
County  Palatine  without  its  being  parli<»arly 
pleaded,  for  it  is  the  king's  own  inmedte 
Court,  the  County  Palatine  having  Java  Re- 
^lia,  and  the  judges  sit  there  by  the  kiiir^ 
immediate  commission,  and  patent  from  me 
king.  It  is  then  like  the  jorisdictimi  ef  tUi 
Court  and  the  other  Courts  in  WesttniiMttr- 
hall,  and  I  think  it  always  has  been  taken  vtf6(X 
of  as  such  by  the  Courts  in  Wesdoittrtfef- 
hall. 

If  a  Writ  of  Error  be  brought  of « jUllgflMHt 
given  in  the  County  Palatine  of  Cbesfer,  as  «e 
have  precedents  of  such  in  Co.  Entr.  fit  Eirsr, 
they  do  not  set  forth  that  it  has  been  a  Ceuo^ 
Palatine  time  out  of  mind,  they  do  not  set  fertt 
their  jurisdiction  to  be  by  prescription,  letlen 
patents,  or  act  of  parliament,  but  senevAllv 
use  their  plain  stile  sT  it  is  set  Ibifiiiotbfl 
plea. 

Botnow  it  is  true  in  cases  of  judgments  mI 
proceedings  in  inftrior  courts  add  sobenfiBtte 
jurisdictions,  there' the  title  of  Ibe  Goart  nflM 
appear  in  the  stile,  and  it  must  be  mide  oat  by 
what  authority  they  hold  plea,  by  prtaoMoOi 
or  letters  patent,  such  as  these,  or  aet  ef  ptf- 


*  **Thistsfaflaci6us,andbq;«tiie^eiliMt 
presupposinpf  the  Bbeltto  be  a  lawfhi  proiM- 
ment,  that  being  the  only  ffaeeHim.  ^W 
false  matrciotts  lye  puWsbed  in  a  CmM  hi  tnA 
a  manner  as  no  issue  can  be  therehi  hfHtJ 
jomed,  is  not  made  a  feiwM  preaentneet,  m- 
cauae  donebr  ajury,  «ndhieciNuetbetiayi«t 
present,  *c.^'M», 
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Hfltnait,  And  thcnrefov^  it  <lotli  dot  iiMd  lo  iet 
fofth  iti  aiftborirf  flfieeiaHy  * 

And  I  nnmembertl»«re  wM  a  tmie  tf  a  Writ 
of  £rf«yr  <!rf  a  jiHlgriAeftt  in  a  Conmy  Palatme, 
where  it  was  assigned  for  Error  that  the  came 
of  actioD  m  the  deelanratioii  wi»  not  alledg^d  to 
be^  *  iofra  jnriddlcfioMiii' «f  dM  Court,  hot  ^(^ 
CoQit  iMMif  ffeevted  itof  teM»iMed|f«tl  beeaustf 
the  CeufiTf  Palatine  waa  DOC  aucb  an  infetkr 
sttfcordimite  jttfiMllcfliOD  aa  must  be  fit^i^Uaty 
flcit  fbrfb  ami  restn^ned  to  aii<ih  Ktnita,  and  l^ia 
was  the  case  of  one  ia  the  Fotty  Bagf. 

Awl  the  reason  of  the  taw  ta  the  satue,  with 
tliaCinthePrniOe'aQase,  intheeighthReport  ;f 
where  it  is  held  that  an  aix  of  parltitment'COD- 
ccraiag  the  Dtitdby  of  Cornwall  and  whidi 
gvfe  tf  apeeiftl  manner  of  inhencanfie  to  the 
ktng's  ekl^t  son,  was  a  pubfic  aet  tff  parKa- 
ndrent  and  not  sirah  a  prif ate  one  as  need  to  ba 
speeiany  set  fbrth,  and  your  lordship  as  all  Ather 
4be  King's  Courts  ought  to  take  notice  thereof. 

Then  this  being  in  a  County  Pialatme  which 
has  regal  fi^a^er,  and  this  bera^  the  King's 
Coorrt  by  immediate  commission  from  the  king, 
this  jarisdietton  doth  comprehend  within  the 
County  Palathte,  tb«  same  authority  as  the 
KingVbeiich  has  in  other  paru  of  the  king' 
dom  and  therefore  it  hath  power  to  enqnbe  of 
aH  offences  committed  within  the  County  Pa- 
latine that  justices  of  Oyer  and  Terminer  can 
enquire  of,  nay  more  than  ordinary  commte- 
sioners  of  Oyer  and  Terminer,  and  may  exa- 
mine the  Errors  of  other  jdsticea  of  Oyer  and 
Terminer,  and  enquire  of  things  they  cannot 
enquire  of. 

Now  it  being  so,  pray  tet  us  a  litde  oonsidiei' 
what  is  mentioned  in  tins  presentment  but  what 


the  judges  there  had  power  to  *  enquire  into 
*  and  examine  hear  and  determine.'  They  by 
their  commission  are  to  proceed  against  all 


that  frequent  conrenCicIes  or  unlawful  meetings 
under  colour  of  the  exercise  of  refigion  con- 
trary to  law,  against  all  that  go  or  ride  armed, 
which  is  an  offence  in  time  of  peace,  and 
against  those  that  unite  and  assemble  in  unlaw* 
fol  ntnnbers,  and  in  a  tumuhuoos  riotous 
manner,  so  that  them  is  nothing  mentioned  in 
this  presentment  but  what  is  proper  for  the 
conusance  of  that  Cmirt  before  whom  it 
was  made.  X 

*  So  in  the  Origraal. 

t  8  Co.  Rep.  14. 

t  '^This  is  ralfodous,  for  a  crime  whereof  a 
Court  hath  conusance  may  be  malicioualy 
snggested  in  snch  manner  that  the  Court 
cannot  legally  hear  and  determine  the  same, 
nor  bring  it  to  any  issue,  nor  grant  any  process 
upon  the  su^gestfou.  Etety  Court  (except 
parliaments)  is  bound  t^  l^al  forms,  as  well 
as  limited  to  the  matters  whereof  it  Aoay  take 
conusance,  but  the  Court  coufd  not  hear  and 
determine  any  of  the  tnatters  in  this  libell  in 
the  manner  these  are'set  forth,  and  tberefone  no 
H^M  presentment,  nor  to  be  deemed  a  verdict 
ortictof  a  jury  as  such  nor  could  the  Court  regu- 
larly take  any  oonuaftn(!te  <rr  that  libell."  W&. 


Naw  my  liOfd^  I  would  den^  to  oonsidir 
this  declaration  of  the  plaintiff  in  this  matter 
which  seem  to  cdnsprahend  these  sorts  of 
aetkns. 

The  first  is  an  lldien  grounded  upon  thai 
statute  da  Sotndilia  Magnatnm,  and  that  I  do 
acfadowledga  to  bo  ftvourably  taken,  bmngf 
groandad  upon  an  net  of  parfiaoMnt. 

Seoondly,  anotiher  sort  of  aetion  seams  t6 
be  grouuded  on  the  comroon  law  for  a  libell^  and 
that  aetion  any  nian  may  have,  as  wall  aa  a 
nsMemati.    And, 

Thirdly,  it  seems  id  be  a  kind  of  actian  of 
cOMfhacy  for  to  indict  or  acoosa  the  pHuHrtiff 
of  these  matters  in  the  presentment  without 
prabaMe  oavse. 

Now,  aa  to  the  first,  though  it  bt  fovoured  ill 
law  as  an  aetion  grouodod  upon  a  ilatoio 
and  for  the  preaeivation  of  the  dignity  of  peer« 
agv  which  hatk  so  great  an  influence  upon  cha 
pforemtnent,  yet  eten  in  that  Case  a  proeead*' 
mg  aeeotding  to  the  coarse  and  method  of 
Jaw,*  shall  take  away  the  action  of  a  peer  uptni 
tbia  statute,  for  such  a  fact :  for  a  peer  is  cer- 
tainly aM  liable  to  the  justice  of  the  nation,  and 
matters  done  by  him  as  inquirabie  of  by  a  gran4 
jury  before  a  proper  court  aa  a  prirate  subject, 
and  if  the  court  bare  jurisdiction  of  the  eauae, 
a  jury  may  enquire  of  that  matter  of  which 
the  coort  'hare  jurisdiction.  And  for  such  an 
enquiry  be  cannot  have  his  action,  and  that  ia 
not  a  sugflftation  of  mine,  but  grainidtd  upon 
a  fbll  airthority  in  point,  gnd  that  ia  the  case, 
11  Eliz.  Dyer.  2d5.f  A  peer  brought  an  ac- 
tion upon  the  statute  de  Scandalis  Riagnatnm, 
in  the  Common  Pleas,  against  a  man  for  ac« 
cusing  him  for  forging  a  deed  (which  cer- 
tainty  is  a-gr^it  oflence  and  draws  with  it  a 
great  deal  of  infamy  and  scandal)  the  defoodant 
be  justified  thus.  '  I  brought  an  action  againai 

*  this  peer,'  the  plaintiff,  of  <  forger  de  fouX 

*  fonts'  which  is  the  same  matter  npoif  whidi 
this  aetion  is  brought,  and  therenpoo  the  plkiA- 
tiff  daraorrs.ll  This  was  held  to  be  a  godd 
justification,  and  that  the  statute,  do  fiican<* 
dalis  Magnatum,  did  not  extend  to  giro  an 
action  for  such  a  matter  though  false,  thdajgli 
malicious,  and  tliough  brought  for  texation 
without  reason  ;  and  why,  because  it  is  a  pm« 
ceeUing  in  a  court  of  justice^  and  wherever  a 

*  '*  This  is  the  vain  fidlacy  that  runs  quite 
through  all  this  Argument,  that  be  supimseth 
the  Kbeil  to  bea  prooeediug  according  to  tho 
course  and  method  of  law.  If  it  were,  no  ae- 
tion would  lie  affaittst  tba  defendant,  though 
all  the  matters  of  the  accusation  were  fhlae. 
And  it  may  be,  the  htw  wouM  not  snifer  it  ta 
be  deemed  a  conspiracy."  MB, 
f  Lord  fieaucnamp  v.  CrofI  et  al.  ' 

It  *'  Alt  this  Argument  ia  triAiog  and  hog- 
ging the  question,  taking  k  for  granted,  that 
the  writing  this  libell  was  a  legal  proceeding 
in  a  court  of  justice,  which  is  ifttarly  denied. 
The  action  against  the  posr  was  %  legal  procena 
agaioM  hhn,  for  which  no  man  aUll  soUAir." 
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,  dotb  yi'oewd  in  a  firoper  court  that  faath 
fropar  juriadicliony  and  for  crimas  that  the 
court  bath  ooanaanoe  of,  he  is  under  the  pro- 
tection of  the  law,  for  that  proeecution,  and  no 
action  wiU  lye  affainet  him  for  iL 

And  that,  my  lord,  ia  the  difference  taken  in 
the  fourth  Rf^rt  ib.  14,  Cutler  and  Dixon's 
case,  which  was  thus :  Divers  scandalous  arti- 
clea  are  exhibited  to  justices  of  the  peace, 
against  certain  persons.  Some  of  those  things 
the  court  had  jurisdiction  of,  some  it  bad  not, 
but  though  they  were  scandalous  and  without 
reason  eamibitea  yet  for  the  meer  scandall,  no 
action  would  lie  because  d^endant  had  pursued 
the  ordinary  oourse  of  justice.* 

It  is  true  my  lord,  a  spedal  action  upon  the 
oase  will  land  may  Ve  after  the  fnatter  is  de- 
termiim^,  for  proceedings  without  a  probable 
cause  r  but  then  tbe  action  must  be  special, 
and  tbe  plamtiff  must  declare  that  there  was 
auch  a  prosecution  upon  which  he  was  ac- 
quitted, and  that  it  was  without  any  probable 


But,  my  lord,  tbe  Declaration  in  this  case 
now  before  your  lordship  is  not  so,  setting  forth 
that  they  proceeded  in  a  court  of  justice  where 
the  matter  was  examined,  and  the  plaintiff 
acquitted,  and  that  the  proceeding  was  without 
any  probable  cause;  but  it  supposeth  a  libell 
made  by  the  defendant  in  conspiracy  with 
others  in  Berkshire,  and  then  sets  forth  tne  pre- 
sentment in  haec  verba,  and  then  a  publication 
of  it  in  Berkshire,  to  the  scandall  of  the  plain- 
'        tiff. 

Now  as  this  Declaration  is  made,  prvnafacie^ 
no  question  but  tbe  action  doth  lie ;  but  then 
taking  the  whole  record  together,  and  as  the 
matter  is  thereby  disclosed  to  the  court,  it  ap- 
pears to  be  quite  another  thing :  if  so  be  these 
things  had  been  done  in  Berkshire,  as  tbe 
plaintiff  has  declared  ;  without  the  methods  of 
justice,  there  bad  been  nothing  to  be  said  to  it, 
out  being  by  the  plea  shewn  to  be  in  Charter, 
before  a  proper  court  in  a  legal  course ;  and 
not  any  thmg  shewn  by  the  plaintiff  to  deny 
tbe  matter  of  the  justifiaitioo,f  I  think  it  can 
never  maintain  this  action,  to  make  this  a 
libell,  made  by  conspiracy  and  published  in 
Berkshire. 

I  come,  then,  to  the  second  ground  of  my 
Argument,  why  this  action  will  not  lye,  and 

*  *^  If  the  libell  be  no  prosecution  in  judg- 
ment of  law  in  a  course  of  justice,  then  this 
Argument  is  vain.  The  matter  of  the  libell 
could  never  be  determined  by  the  court  to 
whom  it  was  offered,  nor  the  pUuntiff  acquitted ; 
and  therefore  it  is  to  be  judged  a  libell,  and  the 
plaintiff  must  have  his  remedy  now,  or  else  he 
can  never  have  any ;  and  so  he  shall  receive  a 
mat  iniury,  and  be  without  possibility  of  re- 
lief if  this  action  do  not  lye,  and  that  i^  against 
the  known  maxim  of  law,  nemo  recedat  a 
Curia  regis  absque  remedio."    MS. 

f  '^  This  ought  to  come  into  the  evidence  at 
the  trial.  The  plaintiff  cannot  give  evidence  to 
the  court  upon  the  Demurrer,"    MS. 


that  is  this,  this  presentment  is  made  by 
proper  persons,  for  it  is  naade  by  a  grand  jury, 
of  a  county  who  are  by  their  oaths  to  present 
all  offences  that  the  court  hath  authority  to 
hold  plea  of.* 

I  think  it  will  be  easily  agreed  to  me,  that  it 
is  not  necessary  for  the  grand  jnry,to  stay  till 
an 'indictment  be  drawn  up  by  an  officer  or 
other  persoq  in  form,  and  in  Latin,  ami  ao  ia 
their  mquiry  to  confine  themsaftves  only  lo 
such  bills  or  indictmeiit  as  are  prepared  and 
presented  in  form  to  them ;  but  they  are  ca 
enquire  and  presentment  make  of  all  things 
that  are  given  them  in  ohargey  and  the  oomt  - 
they  present  unto  hath  conusance  of,  that  they 
have  aayHMrtice  or  knowledge  oC  themselves, 
or,  are  informed  of  by  any  person,f  and  this 
without  doubt  they  may  do :  and  it  is  the  oon- 
staat  universal  practice  of  grand  juriea  after 
they  have  dispatched  the  bills  that  are  braugbt 
to  them  in  form,  they  go  and  consult  amongst 
themselves  what  they  Imow  of  their  own  kmnr- 
ledge,  or  are  informed  of,  concerning  any  of 
the  matters  rehoinff  to  the  business  of  the 
within  their  ciiarge  and  authority^  and 
g  as  upon  enquiry  they  find  matter 
to  present,  they  do  present  it  to  the  court,  and 
that  very  often  without  the  strict  form  in  paper 
and  in  £nglish;  thiv  is  done  by  them  every 
assizes  and  sessions,!! 

And  what  is  the  eilect  of  this  ?  why  what  ia 
double,  the  officer  of  the  court  reoetveth  the 
presentment  and  draws  up  a  bill  upon  the  osat- 
ter  presented  into  ibrme,  which  the  jury  find  aa 
an  lodictment,  or  else  it  is  used  as  evidence  to 
another  grand  jury,  the  next  assizes  or 
to  find  a  bill  ol  indi 


indictment  upon,  and  i 
\y  indeed  this  latter  way  is  taken :  the  clerk 
of  the  assize,  or  derk  of  the  peace,  reserves 
these  informal  presentments  aa  evidence  for  a 
succeeding  grand  jury,  to  find  biUs  by  bim 
drawn  up  Uiereupon.  Now.  my  lord,  this 
being  the  practice  all  over  England,  I  know 
not  why  it  should  come  lo  be  a  fault  in  our 
case,  to  do  it  here. 

Then  in  the  next  place,  my  lord,  I  wouM 
desire  that  this  may  be  a  little  considered.  A 
Grand-jury  do  apprehend  the  peace  of  tbe 
country  to  be  in  danger,  they  do  observe 
many  meetings  of  suspected  persons,  men  ride 


*  "  This  Argument  is  sick  of  the  same  in- 
firmity with  the  first."    MS. 

f  &e  tbe  Grand  Juror's  Oath,  vol.  8^  pp. 
759,  773,  773,  of  this. Collection. 

II  *'  Yet  if  they  wiU  become  accusers  tfaey 
mu9t  do  it  in  tbe  course  and  form  of  law, 
whereby  the  parties  accused  may  have  a  oourse 
in  law  to  acquit  themselves,  and  dear  their 
innocency .  The  law  never  did  impower  a  jury 
or  any  other,  to  blast  any  man's  reputation 
without  possibility  to  dear  it;  the  jury  may 
present  defaults  of  all  kinds,  but  they  may  not 
rayse  lyes,  or  maliciausly  accuse  persons  out 
of  the  course  of  justice,  and  be  free  from  aD 
punishment  for  abusing  such  an  authori^  as 
the  law  hath  phiced  in  them."  MS. 
8 
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if  it  be  ooDtidered  it  will  appear  to  be  a  Teiy 
merciiiil  preseotonrat  to '  desire  only  tecnrity 
of  the  peace  in  tuch  matters,  as  are  thereiii 
contained. 

Thai  eommissioners  of  Oyer  and  Tenninei' 
hiive  power  to  bind  persons  and  take  of  them 
secnrity  Vf'the  peace  is  expressly  held  for  lair* 
in  Fitzh.  Nat.  Brer.  ib.  48,  where  speaking  of 
justices  of  peace  how  they  come  to  have  a  ge- 
neral authority  to  bind  persons  by  recognizance 
to  keep  the  peace,  the  iNwk  says  it  is  by  virtue 
of  that  special  clause  in  their  commission  which 
gives  them  power  and  anthority, '  ad  Audiend' 
'  et  Terminand'  et  Inqnirend','  of  all  thing* 
done  against  the  peace.  If  then,  by  virtue  of 
that  clause,  in  the  genera]  commission  of  the 
peace,  justices  of  the  peace  have  power  and 
authority  to  bind  to  the  peace,  surely  the  judges 
of  Oyer  and  Terminer  at  the  assizes  at  Chester 
have  likewise  an  authority  to  bind  to  the  peace^ 
which  is  all  the  end  of  this  presentment. 

My  lord,  Mr.  Ward  hath  made  some  sort  of 
objection  against  this  manner  of  presentment. 

First,  he  wouM  have  it  to  be  so  scandalous 
to  my  lord  Macclesfield  because  it  doth  import 
in  a  manoerf  that  he  is  guilty  of  treason,  of 
great  breaches  of  the  peace,  of  going  <  to  con- 
'  venticles,  riding  armed,  and  tumultuoosly, 
'  6tc.'  and  this  he  would  have  to  maintain  this 
action.  I  think  it  is  not  so,  but  if  it  be  so,  no 
action  I  conceive  would  lie :  for  if  it  be  true  or 
they  are  so  inforraed,||  the  Jury  ought  to 
present  it  by  their  oatfays,  but  if  you  take  it 
the  other  way,  and  my  lord  is  not  thus  scan- 
dalized but  by  inferences,  not  by  positive  and 
direct  charge ;  thcPn  I  hope  you  will  not  let 
such  inferences  construe  a  man  into  an  action^ 
when  my  lord  is  not  accused  of  these  offences. 
Will  you  bring  an  action  for  an  accusation  P 
No,  you  by  these  inferences  yom^lves  scanda- 
lize my  lord,  and  certainly  never  an  action  was 
maintained  upon  such  a  ground  as  that. 

Words  are  not  to  be  strained  i  m  any  case 
whatsoever  to  make  a  num  liable  to  punish- 
ment or  action  for  them.  These  words  I  conceive 
ought  to  be  plain,  or  no  action  lieth,  so  that 
take  it  either  way  this  action  must  fall,  if  it 
doth,  or  doth  not  accuse  ray  lord  of  Maccles- 
field, If  it  doth  accuse  my  lord,  the  Grand- 
jury  have  done  it  upon  their  oaths,^  who  by 

*  <<Not  to  the  point.'' MS.        ^" 

t  <«  The  tibell  expressly  saith  that  the  plain- 
tiff is  disaffected,  a  caballer  withSchismatickSi 
a  frequenter  of  Conventicles,  &c.  abd  bein^  so 
charged  in  the  declaration,  none  but  a  jury 
can  try  that  matter  of  fact.''  MS. 
-  II  *'  The  matters  criminal  in  the  libell  are 
not  so  set  forth  as  the  Jury  could  have  oaths 
made  of  ttiem,  nor  could  they  in  that  manaer 
depose  or  know  them,  and  therefore  now  ne 
matter  for  a  presentment."  MS. 

§  **  The  libeU  is  grossly  scandalous  without 
strainuigone  wbrdinit."  MS. 

f  *'  Our  law  does  no  more  admit  anj 
man  to  swear  anotherto  be  disaftded  than  it 
admits  lim  to  swear  a  buui  is  a  felon  or  « 


armed  in  great  nmnbers,  and  the  county  terri- 
fied by  such  tumuhuous  assemblies,  shall  not 
this  Grand-jury  endeavour  to  preserve  the 
peace  of  the  country?  Shall  not  these  men 
present  their  fears  and  apprehensions  to  the 
court  of  justice,*  to  desire  the  aid  of  that  court 
ibr  the  preservation  of  peace  and  prevention  of 
•mischief?  Shall  not  a  private  man  that  is 
affronted  and  apprehends  himself  to  4)e  in  dan- 
ger of  life  or  bodily  hurt  come  before  a  magis- 
trate and  declare  his  fears,*)-  and  desire  the 
security  of  the  peace  from  him  of  whom  he 
stands  m  fear  (nay  though  it  be  a  peer)  and 
shall  not  a  Grand-jury  that  are  sworn  to  en- 
quire of  all  breaches  of  the  peace  be  at  liberty 
to  present  their  fears  of  a  public  dan^r  ?  Cer- 
tainly the  law  would  be  defective  if  it  were 
not  so  as  I  say,  for  all  will  agree  that  the 
Grand 'jury  represent  the  country  in,  if  not  in 
their  enquiry  about,  all  matters  about  which 
the  country  may  be  or  apprehend  themselves 
to  be  in  danger,  and  in  this  case  that  is  t6e 
thing  done.  In  this  presentment  they  declare 
their  apprehensions,  tney  ^ve  reasons  of  those 
their  apprehensions,  what  is  the  cause  of  their 
fear,  and  desire,  that  their  fear  may  be  taken 
away  by  a  remedy  provided  by  the  law  and 
in  a  lawful  way. 

My  lord,  with  submission  it  is  not  necessary 
for  justices  of  Oyer  and  Terminer  to  enquire 
always  by  indictment.||  They  have  another 
way,  and  that  by  the  express  words  of  jtheir 
commission  'per  sacramentum  proborum  et 

*  Legaliom  Hominom  de  Comitatu  ac  a!ijs 

*  viis  Modis  et  Medijs  qnibus  melius  sciverint 

*  per  qoos,  rei  Veritas  melius  sciri  poterit,'  of 
those  offences  of  which  they  have  conusance  so 
that  it  is  not  necessary,  that  the  proceedings  and 
informa^ons  of  a  Grand-jnry  to  all  intents  and 
purposes,  should  be  by  indictment,  for  the  very 
commission  gives  authority  to  make  inquiry  as 
well  by  other  means  and  ways  whereby  the  truth 
may  best  be  known,  as  by  the  oaths  of  honest 
and  lawful  men.  .If  then  they  have  authority 
to  enquire  by  other  ways  and  means,  surely 
the  way  of  presentments,  and  desire  to  take 
security  of  the  peace  as  occasion  shall  be,  is  a 
good  and  legal  way  of  proceeding :  aa^orely, 

*  *'  A  Grtod-jury  may  inform  a  Court  of 
say  matters  of  fact,  but  their  fears  or  fancies 
are  do  ground  in  law  to  deprive  any  man  of 
his  liberty,  unless  he  finds  sureties  for  the 
peace.  If  any  one  Jury  ••man  will  swear  he  is 
afraid  ef  his  life  by  any  man  or  men,  and  ex- 
iiibit  you  causes  upon  oath  of  his  fears,  he 
may  have  him  bouud  to  the  peace  in  40/:  re- 
cognizance, and  two  sureties  iu  tlie  like  sum, 
-bat  this  is  not  as  Jury-man,  If  the  jury  will 
shew  their  fears  of  their  lives  by  any  man, 
they  must  proceed  as  other  men  do,  and  that 
comes  not  to  the  point  to  justify  them  in  this 
4ibell.?'    MS. 

f  "  There  most  be  just  cause  of  his  fears 
alledged  and  he  must  not  invent  lyes  of  the 
jiarty  he  fears."    MS. 

II  <«  Thisis  Jxot  to  the  purpose.''  MS. 
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i/LWk*  4}oth  «^cpiis«  tbega  of  all  things  done  bj 
the«D  tiefoi«. 

My  arst  authority  is  21  £d.  S,  fo.  17,  a  writ 
of  conspiracy  is  brougbt^ag^^&inst  one,  thedefeo- 
dant  justi^b  that  he  iras  au  indidor  amooe 
,  others  who  were  charged  to  presaot  and  took 
an  oath  so  to<lo,  and  tbey  indicted  the  pUintiff 
of  mardcriand  whattliev  did  was  upon  oaiOb, 
and  concludes  that  foi-  tnat  reasion  efi|Mda]l| 
the  action  could  not  be  maintained;  and  judg- 
ment was  for  the  defendant ;  the  very  bcio^ 
one  of  tbeiSrand  Jury  was  snfficie&t  to  esexoifL 
him  from  any  consiiieration  of  liableaess  to  to 
action,  nor  was  any  inquisition  to  he  made  of 
what  was  done  by  him  while  he  was  in  Uiat 
service.  8  Hen.  4  <b.  6.  PI.  Sf  in  an  actioD  sf 
conspiracy  the  likcfdea  was  pleaded  as  tbe 
Ibrmer  that  the  deibndant  was  an  indictar,  but 
then  tbe  plaintiff  rcsplietb  ^ou  were  it  is  true  aa 
indictor,  but  before  such  times  as  you  were  iin- 


^tbat  oath  are  aiiftWariMe  to  (QM  and  their  own 
oonsdences  for  making  sack  piesentment,  b|it 
.not  to  any  person  by  actioo.  If  it  dotb  not 
accuse  my  lord  then  there  is  no  scandall, 
and  caosequently  np  gronnd  to  support  tbe 
Adion. 

In  this  case,  my  lord  of  Macclesfield  is  only 
4l£sired  to  find  suietiee  for  .the  peace,  and  if  an 
jBction  oi  Scandakun  Matfuatum  lieth  for  a 
. jieer's  beinff  desired  to  be  bound  to  tlie  peace, 
that  1  think  woiild  be  pretty  hard,  that  is  a 
'Cbaoce  that  may  befall  wy  [lersou  whatsoever. 
The  most  inoooent  peroon  in  the  woild  mav  be 
required  to  find  sureties  of  the  peace,  and  no 
man's  greatness  can  exempt  from  it,  for  a  man 
is  not  to  refuse  to  keep  the  peace,  nor  to  give 
caution  so  to  fk).  If  a  man  then  be  presented 
imder  fuspidoDS  and  dangerous  circum- 
«tanoe8  (I  say  not,  my  lord  of  Macolesfiekl  is 
mider  any  such,  but  only  speak  to  the  matter  of 
this  presentment)  and  desired  to  be  bound  to 
the  iieace,  there  is  reason  he  should  so  be, 
because  it  doth  l^alljr  and  fairly  appear  that 
he  halh  given  cause  of  suspicion  to  -the  king's 
ministers,  or  people,*  of  some  danger  irom 
him,  though  he  h^h  not  gone  so  far  as  to 
commit  any  act  whereby  a  breach  of  the  peace 
doth  aotnally  appear  :  for  binding  to  the  peace 
is  for  prevention  of  breach  of  the  peace,  and 
Ascoring  from  the  danger  threaienea  or  feared, 
and  net  for  a  punishment  of  an  offence  past. 

Now,  my  lord,  this  being,  as  I  have  already 
«aid  and  ptroved,  proper  for  a  Grand  Jucv  to 
lake  upon  them  to  do,  I  wiU  cite  to  your  lord- 
'ship  twoor  thvee  iiuthoritiea  out  of  multitudes 
that  might  he  brought  to  maintain  the  asser- 
tion that  in  any  case  whatsoever  a  Grand  Jury 
is  not  so  much  as  to  be  called  in  question,  or  im- 
peached by  action  or  otherwise  for  any  thiog 
thejr  do  by  rirtue  of  and  within  the  Limits  x>f 
thflir  authorityf ;  nor  indeed  are  they  to  be  ques* 
tinned  for  any  thing  whatsoever  that  they  have 
dene  b^or^ the  itmeof  their  being  upon  the 
jury,  because  tbey  unce  having  been  upon  tbe 
QftwA  Jur^y  and  Ihsreby  being  to  enquiie  of  aU 
^Ifenoas  within  their  knoiiwledge  or  ioforma- 


teayior ;  the  matter  of  fact  ought  only  to  be 
MTora,  and  tbe  law  «r  aJMry  muat  judge  what 
mine  was  in  tbe  fiM^  ao  that  this  libdl  is  not 
a  thing  doiie  in  the  course  of  a  Grand -jury, 
wherein  the  law  pralects  Ihem,  .but  it  is  ascan- 
datt  malieiously.aad  by  oenapicaoy  done  to 
Ide"        """ 


KanddefiimethepfauMtiff."  MS. 

«  «<  This  subverts  (if  it  wese  ksp)  all  the 
ibnty  ofEngliahmen,  and  sidijecta  them  all 
to  be  sent  to  gaols  wttfiont  any  ofiienee  sworn 
■ffainat  them,  from  which  th^  ten  be  ac- 
iinlted ;  and  when  the  kingV  minialM  shall 
jmty  a  whole  covnty  is  under  dangerona  supi* 
amuscironmstaBoes,  they  nnaTacnd  them  all 
to  gaols  if  they  cannot  or  wiU  mit  find  aore* 
tiBi.»'  MS. 

f  **  This  oug^  to  be  given  him  withMt  his 
vmhoriliea,  hiit  ia  nothing  to  tha  poiat  This 
MhaUisaot  done hy  viitae  of, nor  is  it  within 
tl»liaita4of;tUuranibaritj/»    Mi. 


panneiled  of  the  grand  inque<»t  you  and  soch 
met  together,  and  there  conspired  to  indict,  and 
there  contrived  that  matter  nmoug  yoorKlvei, 
and  you  got  yourself  ratarned  by  tliesberifToa 
purpose  to  frame  this  indictment  upon  me,  and 
hereupon  there  was  a  demurrer,  and  it  im 
held  to  be  no  good  replicatiou  at  all ;  for  what- 
ever be  did  before,  whatever  meetings  or  coa- 
spiracies  there  were,  yet,  if  once  he  came  to 
be  a  Grand  Juryman  and  to  be  upon  his  oath  to 
present,  and  he  dotii  thereupon  indict  or  pre- 
aent,  the  provision  of  the  law  for  his  pnrtec^ 
tion  is  so  great  that  he  shall  not  be  accused  for 
any  thing  done  by  him  before  that  time.  And 
in  that  case  judgment  was  given  for  tbe  de- 
fendant 

So  Fitz.  Nat  Biev.  iit.  conspiracy  fo.  115, 
liit  D.  if  jOrprs  are  sworn  to  enquire,  6cc,  aad 
afierwards  any  of  them  is  discharged  by  the 
JQStioes,he  shall  not  be  poiiished  for  that  whiob 
he  did  when  he  was  sworui  but  if  he  cooipiie 
after,  6cc.  he  may  for  that  be  charged  in  csa- 
spiracy. 

Again  Stemf.  PI.  Cor.  fo.  173.  If  after  the 
conapiracy  the  conspirators^are  swdm  upon  (be 
inquest  and  indict  the  party  conspired  against, 
in  that  case  no  writ  of  conspiracy  lies  against 
them,  because  it  canhot  be  intended  false  sr 
malicious  when  tbey  do  it  by  virtue  of  tbdr 
oath  and  with  other  jurors.  So  tbatdMMgh'by 
the  conapiracy  before,  there  waa  a  oioae  w  ac- 
tion, yet  their  coming  once  to  be  af  the  Giwd 
Jury  purgeth  all. 

So  13  Report  Sd.^and  Bridgmaa's  Be- 
porta  ISO,  Agard  against  Wjrid  and  otheia.| 
An  sietion  on  the  case  for  maltciooaly  pracoriQg 


*  "  They  ace  to  enquire  of  all  offences  by 
tbe  oaths  ot  good  men,  and  thereforemay  pi«- 
aent  all  offences,  but  they  cannot  present  mat- 
ters which  cannot  be  awoni.  None  can  wk» 
another  to  be  disaffected,  jkc."    MS. 

t  «<  This  is  a  mistake  of  Mr.  Hoh's,  forthis 
is  the  same  case  mentioned  heftuos  SI  Bd.  fel. 
ir."    MS. 

II  "  All  these  cases  are  nothing  to  th«  poMi 
fbrtheiaaaoiish«faiagiven«"   M& 
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W6  itlli^itf  to  b^  HidfclMI'  <$r  tfl^^try  y  tftttfc  fe 
Vbe  IHt^fica pleftlM  ff4th  tMirs,  tlAt  tbe1>efiBii- 
^ant  Wyld  and  another  were  impannelled  npon 
tbe' grand  inqtiest  and  avrom,  and  haVfn^  evi- 
ifenee,  indicted  the  Pliuntiflrasthey  weHmigbt 
^.    And  jnd^ment  dn*  the  Defendant. 

And  so  I  thmk  I  have  dispatched  the  second 
IMhff  that  I  propounded  to  speak  to,  and  that  is 
ihs  tliere  Was  A  court  and  jndges  that  had  conn- 
innee  of  the  matters  presented,  so  this  present- 
talent  #iis  made  by  pi-oper  persons,  they  heing 
liitpailneHed  and  sworn  upon  the  Grand  Jury, 
kttk  obliged  npon  their  oaths  to  present  if  they 
Iqmr^ended  danger .^ 

Then  to  tame  to  the  Ithird  thing ;  I  take  it 
Miis  presentment  doth  contain  in  itself  snfBcient 
natter  to  jostify  tbo  mdtiog  of  it,  and  the  de- 
sire that  is  in  it. 

I  shall  not,  my  ford,  enter  now  upon  the 
Imqnhry  at  all,  wivether  it  be  true  or  not,  for  that 
they  heat  know  that  made  it,  and  the  truth  or 
falsehood  of  the  charge  is  not  en^irable  now; 
bcrt  fhe  matter  of  whether  it  be,  as  1  think  it  is, 
snch  as  ife  sufflcieht  for  there  to  in^ke  this  re- 
quest uponit,  that  the  persons  therein  named 
ahduM  nnd  sureties  for  the  ueace. 

And  here  I  will  suppose  that  the  grand  jary 
of  a  county  apprehends  danger  from  several 
torts  of  persons  :\  they  observe  some  persons 

e^rpetoally  !M  fn  krlown  dtsobcvlience  to  the 
^,  constantly  frequent  conventicles,  knd  such 
feeditious  fbrhidden  places,  and  never  come  to 
the  known  and  estabfished  places  and  way  of 
tvorshrp :  they  observe  others  to  meet  and  con- 
itrlt  together  in  an  eirtraordinary  manuer,  and  in 
|[Teat  numbers.  Then  the  question  to  be  asked, 
h  whether  this  be  not  lawful  for  them  to  pre- 
seirt.  Surely  my  lord,  it  is,  lor  the  law  doth 
Mm  notice  of  the^e  things  as  breaches  of  the 
piE^ce.||  It  takes  notice  of  conventicles  as 
Seditious  and  unlawful,  and  dangerous  to  the 
peace ;  and  they  are,  besides  others,  so  declared 
oy  two  acts  of  parliament  made  since  his  ma- 
Mty^s  happy  testoration,  the  one  made  16th  of 
this  king,  tkp.  14,  and  the  other  made  ^  of 
thisking,  ch.  1 .  They  declare  that  these  have 
^n  found  to  be  the  grounds  of  rebdlion,  and 
irery  mischievous  to  the  government. 

*  "  Nbt  obliged  to  present  theil-  appreh^n- 
aions  or  fancies,  but  offences  done,  if  any 
were.'>    MS. 

f  <<  Every  person  oUght  to  be  presented  for 
his  own  several  offence  only,  unless  some  be 
joint  oflfenders  in  any  case,  and  the  offences 
ought  to  be  so  specified,  that  they  may  be  tried 
in  due  course  of  law,  whether  they  be  guilty  or 
innocent."    MS. 

H  '<  He  trouKI  have  die  jur^r  present  breaches 
of  the  peace ;  and  nobody  denies  ft ;  but  to  blast 
men's  nami^  when  they  have  not  broke  the 
VelMse,  and  to  take  away  then:  liberty  vrhen  they 
nave  not  offended  or  are  not  convicted,  is 
ftgainst  afl  the  law  of  the  land ;  and  if  jtkiies 
act  in  that  manner,  the  law  will  not  protect 
them,  but  they  most  answer  damages  to  those 
thai  they  so  wrong.>>    MS. 

TOL.  X. 


And  if  other  persons,  that  do  pei^iapsthem* 
^Ives  confhrm  to  the  eslabKshed  worship  of  this 
church,  do  harbour  such  ifetiiln  as  the  teacTieni 
and  leaders  of  such  dangerous  meetinjrs,  surety 
the  grand  jury  may  present  their  apprehen- 
i^on^  of  danger  fh>m  such  persons,  especially  if 
the  presentment  as  in  this  case  is  not  upon  an^ 
positiveassertion,  or  accusation,  but  bnlyinthofr 
prudence  they  present  it  as  expedfeht. 

Dalton  Off.  fust,  peace,  cap.  67,  concemilijk 
Hareties  for  the  peace,  telkus  it  U  called  sure^ 
of  the  word  tecuritas^  becadte  the  party  tfan 
was  hi  fear  is  thereby  the  more  Secure  lanti 
saih.  So  that  is  grounded  upon  fear,  and  h'e 
says  afteri9«rdK  in  the  same  chapter,  if  fei  radh 
hath  a  fear  that  another  will  kill,  malm,  beat, 
assault,  or  hurt  hihi  ih  body,  or  burn  his  house, 
though  the  man  hath  ho  actual  wron^  done 
him,  yetthatvery  fearof  his,  is  agood'causb 
of  him  to  desire,  and  of  the  justice  to  require 
sureties  fbr  the  peace.  And  is  not  then  tb^ 
feto*  of  a  whole  county,  cause  to  have  such 
persofas,as  th^y  apprehend  daiig«rirom,  boun<l 
to  the  peace.  And  ill  nbt  the  &ar  W  a  ^ni 
jury  that  represents  the  cotaty  *  declared  lii 
their  presentment  upon  oath,  a  legsl  ^ound  to 
demand  secuiSty  ihr  this  peace  P  n  private  meii 
upon  their  private  fears  may  desire  and  ott^Ht 
to  be  secured,  I  tbmk  fhe  tiouuty  npoii  ^eir 
pOblic  fears  Ihu6h  more. 

My  lord,  in  the  next  place  tho  jimcltire  (AT 
time  is  to  be  considered.f  What  (fme  Was  this. 
that  these  gentlemen  canleto  be  upon  this  jury? 
Th^re  Vas  a  plot,  an  horrid  conspiracy  againft 
the  Nves  of  the  king  and  his  brother  TatelV 
discovered ;  a  plot  that  #as  published  by  th« 
king's  Declaration,  II  and  made  judldally  to  dip*- 


*  "  Thfehi#  ner^  yet  deeth^  agrand  ju(^ 
to  bto  the  <;ounty,  nor  any  tepi^eseotative  of  it ; 
their  pretended  fears  inay  be  only  malice  cfr 
factioh.  The  of>nsequi^ce  of  Ihii  as^tlbli 
would  di^stfoy  .all  ju^ite  in'the  course  of  thh 
law,  if  <this  doctrine  were  troe.**  MS. 
t  <'  Vatto  and  ftireign  to  thet^ealiott.''  MS, 
11  This.  Declaration  was  as  follows :  ' 

•<  C.  U.  It  hMh  been  our  6bserva(lQb/that 
for  several  yeara  last  pa«t,  a  malevol^  i^^ 
hath  mitde  it  then-  busiocM,  to  prott^d^  dedft 
tton  by  false  news,  libellons  pamphlets,  MQ 
other  wicked  arts ;  whereby  they  endeavovr^ 
not  only  to  renAer  onr  eovemm^t  odiouis,  ami 
our  most  faithful  subjects  suspected  to  thb 
people,  but  eVen  to  incite  them  to  a  di^lce  anft 
hatred  of  our  royal  person:,  whereupon  ft  waft 
evident  to  us,  that  the  >  heads  of  this  party 
could  have  no  other  aim,  but  the  ruin  of  us 
atid  our  gov^mfnent. 

"  And  whilst,  by  our  utmost  care,  vre  mani- 
fested to  aH  our  subjects,  our  zeal  fbr  the  main- 
tenance of  the  Ptx)testaiit  religion,  and  our  re- 
solutions to  govern  according  to  law,  it  was  h 
great  trouble  to  us  to  fiiM),  that  evil  persons^ 
by  misrepresenting^  our  actions  to  the  people, 
should  so  far  insmuate  fliiem^elves  into  tlie 
affections  of  the  weaker  sort,  as  thaf  the^ 
looked  upon  th^m  as  tlie  only  patriots  and  i«» 
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pear  by  the  trial  of  several  of  the  conspirators ;  a 
plot  that  was  evident  to  have  been  cairied  on  by 


aerters  of  their  religfion  and  liberties,  and  gave 
themselves  up  entirely  to  their  condiact. 

*^  As  their  numbers  increased,  so  did  their 
boldness,  to  that  height,  that  by  often  shewing 
themselves  in  tumults  and  riots,  and  tiulawful 
and  seditious  conventicles,  they  not  only  en^ 
gaged,  but  proclaimed  ao  impunity  to  their 
own  party,  who  thought  themselves  already 
too  strong  for  the  laws ;  and  they  seemed  to 
believe,  that  in  a  short  time  Uiey  should  gain 
upon  the  people,  so  as  to  persuade  them  to  a 
total  defection  from  the  government. 

"  But  it  pleased  God,  by  these  their  violent 
ways,  to  open  the  eyes  of  our  good  subjects, 
who  easily  foresaw  what  troubtes  these  me- 
thods would  produce,  and  thereupon,  with 
^eat  courage,  as  well  as  duty  and  affection 
towards  us,  upon  all  occasions,  did  manifest 
their  resolution  and  readiness  in  defence  of  our 
person,  and  support  of  our  government,  and 
the  religion  established ;  and  did  likewise  con- 
vince the  common  people  of  the  villainous  de* 
signs  of  their  iactious  leaders,  and  the  mise- 
ries that  would  befal  them  in  pursuing  such 
coiuscs. 

^  Bv  these  means  the  factioas  party  lost 
ground  daily,  and  findipij^  that  it  was  impoasi- 
£le  to  keep  up  the  spirits  of  their  followers, 

X'ostthe  religion  established,  and  the  laws, 
vt  we  were  steady  in  the  maintenance  and 
execution  of  them,  l>ecame  desperate,  and  re- 
solved not  to  trust  any.  longer  to  the  slow  me- 
thods of  sedition,  but  to  Mtake  themselves  to 
Arms,  not  doubting,  but  that  they  remained 
«tfll  strong  enough,  by  force  to  overtuixi  the 
ipovernment,  which  ^ey  could  not  undermine. 

*<  It  is  hard  to  imagine,  how  men  of  ao 
many  different  interests  and  opinions,  could 
join  m  any  enterprise^  but  it  is  certain,  they 
readily  C4>ncurrea  in  the  resolution  of  taking 
arms,  to  destroy  the  government,  even  before 
they  had  agreed  what  to  set  up  in  the  place 
iofit 

^\Xo  which  purpose,  they  took  several 
ways ;  for,  whilst  some  were  contriving  a  ge- 
neral insuri'ection  in  this  kingdom,  and  like- 
wise in  Scotland,  others  were  conspiring  to 
assassinate  our  royal  person,  and  our  dearest 
.brother,  and  to  massacre  the  magistrates  of 
4>ur  city  of  Lon(]on,  and  our  officers  of  state, 
that  there  might  be  no  appearance  nf  govern- 
ment, nor  any  means  for  our  subjects  to  unite 
for  their  defence. 

*<  In  case  ii  had  pleased  God  to  permit  these 
wickeil  designs  to  have  taken  effect,  there 
could  have  Iwen  ilothing  in  prospect  but  con- 
fusion ;  for,  instead  of  tlie  refbrroatiou  they 
pretended,  their  success  would  have  produced 
divisions  and  wars  among  themselves,  until 
tlie  predominant  party  could  have  euahrved  the 
rest,  and  the  whole  kingdom. 

'*  But  the  divine  Providonce,  which  hath 

£  reserved  us  through  the  whole  course  of  our 
ie«  hath  at  this  time,  in  an  extraordinary 


persons  of  those  principlea  that  were  the  teuli 
preached  at  conventicles,  and  £who]  haifaonni 

manner,  shewed  itself  in  the  wonderful  and 

gracious  deliverance  of  us  and  our  dearat 
rother,  and  all  our  loyal  subjects,  from  thii 
horrid  and  damnable  conspiracy. 

*'  As  it  is  therefore  our  desire,  that  all  ov 
loving  subjects  should  join  with  us,  in  giving 
thanks  to  Ahnighty  God  for  this  mercy,  so  wc 
thought  it  necessary  they  should  be  now,  ia 
some  measure,  informed  of  the  fact  as  it  bath 
been  discovered  to  us  by  undduhted  proof,  and 
the  confession  of  divers  of  the  aocomplioei  in 
this  conspiracT,  whereof,  though  we  have  not 
as  yet  perfectly  traced  all  the  particukus,  the 
principal  and  inahi  designs  of  it,  neveithekai, 
have  appeared  to  be.  as  fblloweth : 

"  About  the  be^nning  of  October  last,  when 
the  heads  of  the  taction  saw  the  magistracj  of 
our  city  of  London  settled  in  pcnrsonsof  Isval 
principles,  they  became  im|iatient,  and  ral 
immediately  to  consult  of  rising  m.  arms;  for 
which  some  thought  their  |>artv  so  wdT  sre- 
pared,  that  they  could  not  fail  of  attaining  uicir 
ends,  whenever  they  should  break  out  unn 
open  force. 

'<  Whereupon  there  was  a  meeting  of  some 
of  the  principal  conspirators,  to  agree  about 
the  best  means  to  master  our  guards,  and  to 
seize  our  person;  but,  upon  ixinsideraiioD, 
they  found  it  necessary  to  prepare  th^r  friendt 
in  the  several  counties,  as  also  the  disafTedcd 
party  in  Scotland,  to  join,  with  them ;  widioot 
which,  any  attempt  in  our  said  city,  or  apoa 
our  guards,  appeared  too  rash  to  be  under- 
taken :  so  that  they  kid  aside  the  thoqgbti  of 
a  present  rising,  and  disposed  themsdves  to 
find,  by  a  correspondence  with  Scotland,  and 
with  several  parts  of  this  our  kingdoia,  how 
far  they  might  be  assisted  by  a  general  insar- 
rection,  so  that  they  might  not,  in  human  pro* 
bability,  fail  of  success. 

'*  Whilst  this  first  design  was  forming,  Mine 
villains  ivere  likewise  carrjring  on  that  horrid 
and  execrable  plot  of  assassinating  our  ro^al 
person,  and  our  dearest  brother,  in  our  oonun* 
from  Newmarket,  and  money  was  deposited 
for  that  purpose.  But  by  the  shortness  of  the 
time,  (we  being  then  immediately  opoo  oar 
return)  and  for  want  of  necessary  preparatioDs, 
they  were  forced  to  defer  the  execution  of  it 
till  further  opportunity. 

"  It  was;  then  proposed  among  them,  vbe- 
ther  they  should  attempt  the  same  at  our  next 
going  to  Newmarket,  in  March  last ;  bat  some 
objected,  that  our  guards,  which  usuaDy  re- 
main here  some  time  ailer  our  departore, 
would  be  capable  of  making  a  great  op{|06iti»D, 
upon  the  arrival  of  the  news.  For  which  rsa* 
son,  and  because  they  were  not  then  in  a  suffi- 
cient readiness,  it  was  agreed  to  be  done  at  oar 
return  from  Newmarket. 

"  The  place  appointed,  was  the  house  of  oat 
Richard  Rumbold,  a  roalster,  caUed  the  Kve, 
near  Hoddesdon^  in  the  county  of  Hertford; 
and  it  was  i^eioi?ed|  that  40  persona  in  nunbcri 
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their  tcffchers ;  some  of  whom  were,  in  a  coarse 
of  juatiee)  legallj^  attainted  and  executed,  aod 
others  fled  from  justice. 


who  were  to  be  actors  in  this  assassination, 
iiii<)er  the  command  of  the  said  Richard  Rum- 
hold,  should  hide  themselves  in  or  near  the 
said  house ;  and,  when  our  coach  should  come 
orer  again^  them,  then  three  or  four  were  to 
ahoot  with  blunderbusses,  at  the  postillion  and 
horses,  and,  if  they  should  fail  of  kilting  the 
.  horses,  some  were  to  be  ready  in  the  il'ay, 
who,  in  the  habit  of  labourers,  should  turn  a 
cart  cross  tlie  passage,  and  so  stop  our  coach : 
others  were  appointed  to  shoot  into  the  coacli, 
where  our  royal  person,  and  our  dearest  brother 
were  to  be,  others  to  lire  upon  the  guards  that 
should  be  then  attending  us.  And  it  was  fur- 
ther resolved,  that,  upon  the  same  day,  many 
lords  and  other  persons  of  quality,  whom  they 
supposed  ftvourable  to  their  design,  should  l>e 
ipvited  to  dine  in  our  city  of  London,  that  they 
mi^ht  be  the  more  ready  to  appear  among  the 
citizens,  upon  arnval  of  the  news ;  the  actors  in 
the  said  assassination  having  contrived  the 
manner  of  their  escape,  by  a  nearer  passage 
than  the  usual  road ;  by  which  meaus  they 
hoped  to  get  to  London,  as  soon  as  the  ne\%s 
could  be  brought  thither. 

*<  The;^  thought  it  would  be  easy,  upon  their 
perpetrating  this  horrid  fact,  to  possess  them- 
selres  of  the  government,  presuming  upon  the 
numbers  of  the  disaffected. 

**  But  lest  the  blackness  of  such  an  action 
miifht  deter  any  fi*om  joyning  with  them,  they 
prepared  to  palliate  it,  as  far  as  they  could,  by 
some  remonstrance  or  declaration,  which  wa*s 
ready  to  be  printed  and  dispersed  in  that  con- 
fusion, to  amuse  the  people':  and  lest  our  offi- 
cers of  state,  and  the  magistrates  of  our  jtaid 
city,  with  the  militia  thereof,  and  other  our 
loyal  subjects  should  be  able  to  pot  some  stop 
to  their  career,  they  resolved  to  follow  this  blow 
with  a  massacre,  wherein  they  particularly  de- 
signed for  immediate  slaughter,  our  officers  of 
state,  the  present  lord  mayor,  and  sheriflTs,  and 
the  magistracy  of  our  city,  and  other  our  sub- 
jects that  had  been   mc«t  eminent  for  their 


Joyalty. 
"B»t 


M  it  pleased  Almighty  God,  by  his  won- 
derful providence,  to  deteat  these  counsels,  b^ 
the  sudden  fire  at  Newmarket,  which  necessi- 
tated our  return  from  thence  before  the  time  we 
had  appointed. 

**  Yet  these  villains  were  not  thereby  dis- 
couraged from  pursuing  the  some  blooiiy  de- 
ifgD,  hut  resolved  to  take  the  first  opportunity 
fhr  effecting  the  same,  and  proposed  to  them- 
nelvecL  that  it  might  be  done  either  in  our  pas- 
sage from  Windsor  to  Hampton-court,  or  in 
otir  journey  to  Winchester,  or  when  we  should 
goby  water  in  our  barge,  or  under  Bedford 
tfarden-wall,  as  we  shouU  pass  that  way,  or  at 
nie  bull  Ihast,  which  was  to  be  in  Red-lyon- 
fields,  diey  bein|^  informed,  that  we  and  our 
dearest  brother  had  intentioiik  of  coming  thi* 
Act. 

9 


Had  not  a  considerative  conscientious  grand 
jury  then  reason  to  be  apprehensive  of  danger 
from  those  that  did  adhere  to  such  pei-sons^ 

*'  And  that  they  might  be  the  better  pre- 
pared, when  there  should  be  occasion,  by  hav- 
ing a  certain  number  of  arms  lying  always 
ready  for  that  purpose,  arms  for  forty  men  wero 
bespoke  in  all  haste,  viz.  I'hirty  carbines  with 
belts  and  swivles,  thirty  cases  of  pistols,  and 
ten  blunderbushes,  which  were  accordingly 
made  and  paid  for. 

"And  for  the  more  easy  drawing  their  party 
together,  against  the  time  of  execution,  they 
contHved  to  divide  our  cities  of  London  and 
Westminster,  and  the  suburbs,  into  twenty 
parts,  f)*om  each  of  which  they  exiiected  500 
men  to  be  ready  at  the  first  onset ;  and  some 
agitators  were  to  give  an  account  of  the  men 
to  be  furnished  in  each  division,  and  to  give 
out  orders  to  them  aS  there  should  be  occasion. 

**  And  to  the  end  the  forces  they  should  raise 
might  be  the  sooner  modelled  into  the  form  of 
an  army,  there  were  100  old  officers,  who  had 
been  engaged  in  the  late  rebellion,  ready  in 
town  to  take  the  command  of  them  :  in  the 
pursuit  of  which  project,  they  continued  till 
they  knew  that  a  discovery  bad  been  made 
unto  us. 

"  During  all  this  time,  the  principal  con- 
spirators were  managing  their  other  design  for' 
a  general  insurrection  in  both  kingdoms. 

"  The  late  earl  of  ^hafbbury,  who  had  at 
first  pressed  them  to  sudden  rising,  which  ho^ 
would  have  had  before  the  17th  of  November 
last,  or  upon  that  day  at  the  farthest,  ^nt  ta 
the  conspirators,  at  a  meeting  appointed  by 
them,  to  know  their  resolution  ;  and  Ending 
they  would  not  adventure  without  farther  pre«> 
paratioh^  conveyed  himself  secretly  into  Hol- 
land, to  avoid  the  danger  he  might  be  in  by  a 
discovery. 

*'  His  withdrawing  himself  from  their  coun- 
sels, did  not  discourage  them  from  pursuing 
their  design ;  only  made  them  more  cautious : 
whereupon  a  new  council  was  appointed  of  six 
persons,  that  were  to  have  the  chief  manage- 
ment of  affairs^  in  order  to  a  i^eneral  insur- 
rection, by  a  cori'espondency  with  their  party 
in  Scotland,  and  several  counties  of  this  our 
kingdom :  and  because  a  correspondency  by 
letters  was  thought  dangerous,  it  was  held  ne- 
cessary that  some  person  should  be  sent  into> 
Scotland,  to  invite  the  heads  of  the  disaffected 
party  in  that  our  kingdom,  to  come  hither^ 
under  pretence  of  purchasing  lands  inCarolina, 
but,  in  truth,  to  concert  with  them  the  best 
means  for  carrying  on  the  design  joyntly  in 
both  kingdoms ;  and  a  treaty  was  thereupon 
had  with  Archibald  Camphel  late  earl  of  Ar- 
gryle,  already  attainted  of  treason,  who  de- 
manded 30,000/.  at  first,  but  afterwards  agreed 
to  accept  of  10,000/.  for  buying  of  arms  in 
Holland,  and  making  other  proviiions  neces- 
sary tor  a  rebellion,  within  our  kingdom  of 
Scotland. 

«*  Intbenidcoaicilofiiz,  it  wasdebated^ 
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ai»d  frequently  were  io  their  coropanv  ?  bavuip^  j  dfupe,  u  Gur  «|.iat)Mem  h^,  Ui  |iicraifc  liliK'llM 
ba(f  so  much  experience  of  the  luischief,  did  it  I  future  ? 


not  lie  upon  them  to  express  their  care  and  pru- 

whefher  the  rising  in  this  kin^om.  should  be 
first  in  our  cit  j  of  London,  where,  by  i*eason  of 
'  the  vast  numbers  that  mi&cht  readily  unite,  they 
thought  they  might  easily  master  the  guank ; 
or  rather  in  some  remote  jparts.  whereby  we 
should  be  under  a  necessity  of  sending  our 
Guards  to  suppress  them,  and  theieby  the 
rising  in  our  said  city  would  become  more 
^  secu^  and  effectual :  but  at  last  it -was  re- 
solved, as  most  convenient,  that  it  should  be  in 
all  parts  at  the  same  time,'  1^  our  city  might 
be  defended  by  the  Militia  thereof,  witbout  the 
help  of  our  uuards,  which  we  might  send  for 
ttiesuupressing  any  insurrection  in  the  country : 
.  and  tney  did  all  dispose  themselves  accord- 
ingly, for  the  compassing  their  design,  which 
was  very  near  taking  effect. 

*'  But,  such  was  the  abundant  mercy  of  .44- 
uni^hty  God,  while  they  were  yet  medit^tintf 
their  execrable  mischiefs  against  our  royal 
{lerson,  our  dearest  brother,  ahd  the  govem- 
itient,  a  discovery  was  made  unto  us  by  one  of 
the  accomplices,  on  the  12th  of  June  last,  since 
"which  time  we  have  used  the  best  means  we 
€0uld,  for  the  detecting  and  prevention  of  so 
hellish.a  conspiracy. 

«  But  soit  nas  happened,  thiit  divers  of  the 
conspirators,  having  notice  of  warrants  issued 
o^uttor  their  apprehension,  are  fled  from  jus- 
tice, viz.  James  duke  of  Monmouth,  the  lord 
Melvil,  sir  John  Cochran,  sir  Thomas  Arm- 
strong, Robert  Ferguson,  who  was  the  com- 
mon agitator  entrusted  by  all  parties  in  the 
eeveraf  conspiracies,  Richard  Goodenough, 
IPrancis  Goodenou&:h,  Richard  R^umbold  the 
maltster,  William  Rumbold  his  brother,  Rich- 
ard Nelthorp,  Nathanael  Wade,  William  Thom- 
son, James   Burton,  Joseph   Elby,    Samuel 

Gibbs,  Frj^ncis  Charleton,  Joseph  Tyley, 

Carstairs^   Lobb,  both  nonconformist 

preacliers,  Edward  Norton,  John  Row,  John 
Ay Uef,  and  John  A therton . 

**  Ford  lord  Orajr  being  apprehended,  made 

his  escape  out  of  tlie  hands  of  a  Seijeant  at 

'   Arms  J  and  Arthur  late  earl  of  Essex,  being 

committed  to  the  Tower  for  high  treason,  killed 

himself. 

**  Qthers'have  been  taken  and  committed  to 
custodv  ;  some  of  whom,  viz.  the  lord  William 
Hussel,  Thomas  Walcote,  William  Hone,  and 
John  Rouse,  have,  upop  their  trials,  been  con- 
victed, attainted,  and  executed  according  to 
HWj. 

*<  This  we  thought  fit  to  make  known  to 
our  loving  Subjects,  that  they  being  sensible 
(as  we  are)  of  the  mercy  of  God,  in  thibjgjreat 
deliverance,  may  cheerfully  and  devoutly  joyn 
with  us,'  iti  retaruing  solemn  thanks  to  Al- 
mighty God  for  the  same. 

**  Pot*  which  end,  we  4o  hereby  appoint  tlie 
9th  day  of  September  next,  to  be  ob&erved  as  a 
day  of  thauksffiving,  in  all  churches  and 
(;hapeU  witlua  this  our  kiugdomr  of  J^ngloDd, 


If  a  grand  jury  hare  not  this  pvwer  and  u- 


dominion  of  Wales,  and  town  of  Besidck  npoa 
Tweed,  in  such  numoer  as  shall  he  by  ua  di* 
rected,  in  a  form  of  prayer  with  thaalugiviag, 
which  we  have  commanded  to  be  praparod  tf 
our  bbhops,  and  puhlitibed  for  that  ^arpoie. 

*'  And  it  is  our  pleasure,  that  tbts  dectera* 
tion  be  publicly  read  in  all  the  said  churches 
and  chapels,  as  well  on  Sunday  the  2nd  of  S^ 
tember  next|  as  upoa  the  day  of  thaiikspviiig 
aforesaid. 

<'  Given  at  our  Court  at  WhitehaU*  theStth 
day  of  July,  1683,,  ia  the  35th  year  «f  one 
reign." 

Somewhat  earlier  had  been  published  in 
Scotland  the  foUowmg  Frodaoiatioa  for  a 
Thanksgiving: 

Pboclama-qon  roa  a  Thambmuvwo,  AiraufT  ri 
«        1683. 

"  Charles,  by  the  grace  of  G4MI,  Idog  oi. 
Great  Britain,  l^rance  and  Ire;landy  defendiff  of 
the  faith  :  to  our' Lyon  Idng  at  arms,  and  hia 
brethren,  heralds,  macers,  pttrseranta,  sad 
messengers  at  arms,  our  sben^  in  that  pai^, 
coiyui^ctly  and  severally,  specialty-  constitute, 
greeting  T  to  all  and  suwur  our  good  sal^ecl% 
greeting :  Forasmuch  ak  Almighty  God,  m  his, 
gi-eat  mercy,  and  by  his  wond^iil  providence 
hath  brought  to  light,  defeated  and  ooofouadcd 
a  most  unnatonO,  traiterous,  and  diabdkic«), 
coospuracy ,  contrived  and  carried  on  by  persona 
of  fanatical,  athdstica),  and  republican  pan- 
ciules,  for  taking  away  our  sacred  life,  a^id  tha 
lite  of  our  deareitt  brother  James,  duke  of  Al- 
bany, subverting  of  our  ^f  enunent,  and  in*, 
volving  these  kingdoms  m  blood,  confosioo, 
and  miseries;  concemug  which  Ucasonable- 
conspiracy,  we  have  emitted  our  royal  Dedsra-, 
tion,  to  au  our  loving  subjects,  at  our  court  it 
Whitehall,  the  28tb  of  July  last,  in  this  35lK 
year  of  our  reign,  which  we  bare  ordered  to  be. 
reprinted  here :  and  we  being  deeply  seosiUa 
ofthe  humble  and  grateful  praises  and  adorar 
tion  we  owe  to  the  Divine  Majesty,  for  this 
great  and  signal  instance  of  his  walchfid  cu* 
over  us,  whom  he.  hath  so  lon£^  preserved,  aod, 
so  often  delivered  by  miracles,  have,  out  of  oar 
religious  disposition,  readily  approvea  of  aft 
humble  motion  made  to  us,  tor  commandisf  f 
solemn  and  general  thankf^viqg,  to  be  rsligi- 
ously  observed  throughout  this -whole  kin^. 
dom,  to  offer,  up  devout- orais^  and  thsnlrfr. 
giving  to  Almi^ty  God,  tor  thU  emineot  .w 
miraculous  dehverance  granted  to  us,  ao^  a 
us,  to  all  our  loyal  and.  dutiful  aubjiects  ;  ^ 
also,  fervently  .to  pray,  that  God  may  oontiniia 
his  gracious  care  over  US|  and  his  mercies  ^ 
these  kingdooiB,  and  moi^and  mor^  briflf  ts 
Ug^bt,  defeat  and  coniboiid  a^l  traiteiOi|i.  coo*, 
spiracies,  associations,  and  marh  jmitioaTagliU^ 
u^  otu  dearest  bipthecy  and  gpvernni^Vr  ^ 
with  advice  of  oar  pnvy  ooaiicil».  hav*  A^* 
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tlMiy,  Ihero  will' waota.  MifioiMit  mourn  fbv 
au^t  I  kooir  to.  IcMp  tlie  ipeaoe*     II  ia  better 

II  t ■ '  ■'■■'-   '■■■-'■■  ■■ .    I  i>i" 

fo«e  tbopght  fil,  by  this  our  roy«i,  prMlaiaa- 
tiwft,  t0:'^dusK  a  gmieral  aod  sdemo  thtolrt- 
giriagt  to  be  obsarverfb  ttoMighoal  tbu  luo^ 
d«m>  ihat  all  o«r  toviag  au^ectomty  olCbr  tbeir 
d«¥Oiit  praiaes  aa^^gsttbolaiuuM,  aad  their  fer- 
vent pmyera  and  wAppHettiOaa,  W  Almifh^ 
Ckd^  ^r  the  purposiea  fomaiii ;  and  we  9lnGtiy 
eeimaod  aiM  ebnrge,  thai  the  swd  aoteom 
tbaaksgiving  be  religioiMly  and  daroaUy  per-* 
ieimftd  b;yr  S^\  our  sul^eote  smmI  people  wilhift 
this  our  kingdomi  oppn  the.  9tb  oSSepCeipber 
D^xt.  Aad  tp  the  end  this  part  of  dime  wor- 
ships BO  pioos  and  aeoeissry,  may  be  uoi' 
Iqroily  and-  at  the  ^u&e  time  ofoed  by.  all  oimt 
living  and  loyal  aubjects,  we  herdby  reqaive 
Ibe  reverend  aicbbisbops  and  bii^j^  to  give 
ng^ce  hereof'  to  the  muiistera.  in  their  reapeo- 
tiiw  dioceses,  that  upon  the  Lord's  day  imne- 
dialely  preceding  the  said  9th  day  of  September 
next,  as  also  upon  the  said  9tb  of  September, 
they  cause  read  and  intimate  this  our  royal 
pfoiplapHtion,  Qrom  the  pulpits  in  every  pajosh. 
church,  together  with  odr  foresaid  Declamon, 
dated  at  our  Gouit  at  Whitehall,  as  said  is, 
9»A  that  they  exhort  all  our  subjects  to  a, 
serious  and  devout  perfonnanoe  of  tbe  said 
pcmyera,  pvaiaes  <uiu  thanksgiving,  as  they 
teodv  the  favour  of  Almighty  Qw^  and.tlie 
safety  and  prefervatioa  of  ooc  sacred  life  and 
government :  certifying  all  such  as  shall  eon- 
temn  or  neglect  this  so  religioua  and.  important 
at  duty,  they  shall  be.  proceett^  against,  and 
punisbed  as  contemners  of  our  authority,  and 
ilspersons.bighiy  di^aflfected  to  our  person  and 
government ;  and  ordain  these  presents  to  be. 
printed. 

**  Given  under  ouraignet,  at  Hply-rood-house 
4he  7th  day  of  August,  1603,  and  of  our  reign 
tlie  35th  vear. 

'<  Per  Actum  ]>oroinonun  Secret!  Concilii. 
«'  Will.  Patebson,  CI.  Seen  Concilii. 
«•  God  save  the  king." 

Of  this  latter,  Fountainhall,  (1  Decisions, 
^37)  says,  under  date, 

"  August  7th,  1683.  At  Privy.  Gonneil,  his 
majesty  *s  pcioted  Deolaration  anent  the  phana- 
tical  riot  is  reed,  and -a  Thanluviving  ap- 
pointed upon  the  9tb  of  September,  1689, 
throughout  all  Scotland,  for  its  .discovery,  and 
this  Jdedaration  to  be  read  through  all  the 
diurches4  They  vrould  not  make  iton  a  wedc 
day  lest  all  the  people  might  have  withdrawn 
%aii  absented  themselves  from  it.'* 

Concerning  the  two,  Wodrow  writes  thus : 

«  July  ddh,  1083.  The.  Council  [of  Scot- 
Ifuid].  send  up  a  mpst  flatteBin||[  Address  to  the 
loog,  Qongratnlatinff  his  majesty  upon  the 
Diaosvery.  of  the  Prat,  and.  aoqueintinp  him, 
that  they,  were  i^pekiting'a  Thanhsgivrng  fiw 


^^  Uia  Angoitrth,  btfaaliiiaPnefauiHitioQ 
ibr  ThaBbigiviBg  he  inMrt.i»4fae«R90Md%  aad 


oertaialy  to  pmaent  a  miaehitf  beAm  it  cotta% 
than  to  he  to  kiok  for  a  remedy  whan  il  hap* 
peaa:  and  the  law  praters  pffeMMlM  ' 
the  remedy.* 

If  a  jury  do  eaqmre  of  the  oni^  of  i 
factors  and  bring  them  to  punishoMlfc,  ii  ianofr 
so.mnch  in  the  eye  of  the  laiv  for  the  correo*  . 

it  ia  September  9th,  hefiwe  it  is  kept  Theo»* 
caaioa  of  this  d^lay  aeems  to  hafvebefB&.la  kae^' 
pace  with  {liigiand  in  th«n.  The  triale  oi- 
the  e^nMlleat  loed  Riissel)  eaptaift  Wafeeli  Mr« 
Rouse,  and  some  others,  are  in  ever^  body^ 
hiind«»  end  thm  speeches  aad  lettess.  iik  pmtt 
When  those  were  dispajtohed  under  oohmr.  e£ 
law;aiidthe>goveiaoiflBjt».  or  saiier  thad«h» 
of  York,  werie  rid.of  imme  whiNu  theyweaama 
wilhng  should  hve,  a  day  ef  Thanhv^i^ir  ^ 
appomtsd  for  his  miyes^'a  meroilulr  dehvaiH. 
aoce,.  in  £iif;land  and  Ireland.  The  Bnglialh 
Deohuratioa  la  pretty  large,  aad  aUedgeea  gta^t 
neral  insurreotum  msa  designed,  and  that  % 
corvespoBden<^  waa  eslahlished  m.  Scotland^ 
and  thai  the  earl  <^  ^^^^  ^^^  Blelvil,  sir. 
John  Coohran.  BIr.  WiUiam  Garstaini  audi 
othens,  wece  concerned  iqi  it  This  Pftper  waai 
reprinted  w«th  the  Scots  PraclamatioD,  and-op*. 
dered  for  sdaami^'a  sake  to  be  raad  twice* 
from  every  pulpit,  to  impress  the  people  the. 
more  with  ill  thoughts  ot  the  Prssbftenans^  on 
whom  they  would  fix  the  Plot.  There  are  a»»: 
veial  matters  offset  in  it,  which,  1  doubt  not, 
were  hud  before  the  king  aiid'oonncil,  but  after'*, 
wards  were  discovered  to  be  giiooadless  and 
false.    It  is  dated  July  88,  li58S. 

*<  The  SootaProdamatiwi  is  dated  Aug.  Tib. 
To  throw  so  odhim  upon  the  Presbyterians 
in  Scotland,  it  ia  intituled,  *  ProelamatioB.i»'. 
'  dictinff  a  Thadkaeiring  for  fhe  deU^eradoe^ 
'  from  Uie  PanatioalConspimoy ;'  and  *  fana- 

<  tical,'  the  ordmary  term  for.  expcessinar  Pres- 
byterians, is  joined  in  the  body  of  tbe  Froohu 
mation,  with  atheistical  and  republican  prin- 
dplea,  and  namal  in  the  first  roam,  aa  being, 
in  the  sense  o^  the  pennera  of  this  Proclama- 
tion, the  worst  of  the  three.  They  likewise* 
make  the  long  to  say,  *  That  Providanoe  had; 
*  oflen  delivered  him  by  miraclea;'  and  in  % 
few  linea  again,  'tis  termed  ^a  miraculous  da> 

<  tiverance.'    How  well  this  came  lawn  the 

rio  of  court-paraakeS)  and  flattering  ministersi 
shall  not  detennine ;  but  'tis  plain,  con|mon» 
decency  might  have  kept  them  from  putting' 
this  in  the  king's  own  mouth,  especially  sinea' 
it  was  not  true." 

*  <«  Pitiful  argument.  He  fhneies  that  aOl 
the  offioersof  justice  and  other  men.aranotabl» 
to  keep  the  peace,  andtfaerefore  the  jrrand jurj^ 
'  must  nave  power  to  scandalize  men  m  matters,' 
from  which  they  shall  have  no  means  to  jus* 
tify  themselves ;  and  to  desire  their  liberty  t»* 
be  takea  from  them,  whilstthey  are  innecentin 
tbe  eye  of  the  law.  The  peace  hath  bean  wetf 
kept  many  hundred-  years,  yet  no  grand  juiy^ 
tht^  peens  and.odleil  thepi  pieiiBt-. 
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iM  of  the  persons  that  have  offended,  m  fhr 
'  preventing  the  spreading  ^  the  infection,  and 
to  caotion  others  that  they  do  not  offend.  Now 
this  being  the  end  of  the  law,  id  their  inquiry 
(at  pcena  ad  paucos  metns  ad  nmnes  perreniat) 
aftiaU  they  ha?e  a  power  to  bring  offenders  to 
jadgfDient  and  not  hare  a  power  to  prevent  the 
commission  of  the  pflences ;  and  by  declaring 
the  ^unds  of  their  fears  and  apprehensions, 
obtain  what  help  they  can  have  from  the  court 
to  prevent  the  aocomplishroent  of  their  fears  ? 
That  sure  was  never  denied  to  any  grand  jury  in 
the  world. 

Then,  my  lord,  as  to  the  next  thing  which  is 
mentiMied  in  this  presentment,  the  tumultuous 
reoepthm,  and  entertainment  of  the  duke  of 
Monmouth.  T  cannot  tell  whether  this  noble 
IMrson  the  plaintiff  did  or  did  not  appear  at  that 
time  amongst  *  those  that  met  tumultuously .'  * 
But  I  may  say  as  things  then  stood  upon  this 
discovery,  such  assemblies  of  armed  men  might 
^ve  great  umbrage  to  a  grand  j ury .  The  duke 
<^  Monmouth  was  by  his  majesty's  proclama- 
tion and  declaration  mentioned  as  concerned  in 
the.  design :  he  was  under  the  accusation  of  an 
indictment ;  and  was  at  the  exigent ;  and  that  is 
here  declared  to  be  the  reason  and  ground 
of  their  apprehensions  oi  danger  from  those 
meetings. 

•  And  whether  the  things  be  true  or  false  in 
fact  is  all  one  u|K>n  the  matter  in  this  case,  be- 
fore your  lordship ;  though  upon  this  present- 
oient  by  the  grand  jury,  who  were  all  men  of 
good  Quality,  knowledge  and  fortune,  prim& 
jacie  tbev  oi^ht  to  be  presumed  to  be  true. 
Biit  that  I  insist  upon  is  that  these  are  good 
onuses  of  presentment,  falling  properly  under 
the  conusance  of  a  ^nd  jury  in  such  a  court  of 
Judicature  ;f  and  it  these  be  not  such,  there  can 
oertainly  be  nothing  that  can  properly  fall 
under  the  conusance  of  a  grand  jury  of  a 
county. 

When  there  hath  been  a  horrid  conspiracy 
and  treason  discovered,  of  which  some  that  are 
accused  are  attainted  and  executed,  others  flefl, 
and  among  them  the  principal  person,  who  not 
long  before  had  with  a  very  great  number  of 

Sintry  and  others  come  into  the  country,  and 
ere  had  been  upon  that  account  a  tnmnl- 
toous  disorderly  assembly,  t  why  should  it  not 
be  rational  for  a  grand  jury  in  such  a  juncture 
to  apprehend  those  things  might  be  dangerous 
to  the  country  ?  And  if  they  doapprehend  them 
dangerous,  they  are  obliged,  by  their  oaths, 
and  bound  by  the  duty  they  oite  to  God  and 
the  king,  and  by  the'tnist'that  is  reposed  in 
them,  as  inquisitors  for  their  country,  to  make 
such  prudent  and  discreet  representations  of 
their  fears,  and  the  grounds  and  reasons  of  them, 


.  •  «'  Was  there  any  such  meeting  found  by  trial 

to  be  riot,  or  rout,or  uniawtnl  assembly  ?" '  MS. 

t  **  If  the  matters  scandalously  suggested 

had  been  in  due  course  of  law  presented,  there 

had  been  no  cause  of  action."    MH. 

.  X  ''  Wh()  sa^  ;it  was  a  tumult  before  the 
law  hath  judged  it  ?*>    MS 


to  the  comt,  before  whom  they  are  twoTD»  and 
that  can  apply  proper  remedy;  in  order  to  get 
security  for  the  preservation  of  the  peace,  luid 
therein  as  far  as  in  them  lies,  secure  the  go- 
vernment and  prevent  the  dangers,  that  in  their 
apprehensions  threaten  it.    • 

My  lord,  I  most  observe  that  this  waa  the 
first  action  that  ever  was  brought  in  this  kiwi  ;* 
I  will  not  say,  the  ffrst  action  that  ever  was 
brought  against  a  grand  juir  had  any  sncoev. 
The  authorities  [qu.  that]  I  baveqnoted  to  your 


those  suits.  And  as  those  actions  have  been 
exploded  in  nrecedin^  ages,  so  I  hope  never  to 
see  them  talce  effect  in  this ;  for  it  woahl  be  a 
most  dangerous  thing  if  the  law  sbooM  subject 
them,  U>  actions  for  what  they  do  as  jurymea. 
No  man  would  serve  the  cooBitry,  with  any 
freedom  or  cbeeHiiluess,  in  that<^oe,  bat  who- 
ever did  serve  must  do  it  by  compulsion  and 
not  dare  to  do  his  duty,  for  fear  of  an  action  : 
every  man  of  quality  would  eonstuitly  endea- 
vour to  avoid  it,  and  so  the  king  and  country 
want  the  service  of  the  best  men  in  it.f 

My  lord,  to  turn  the  taUes  a  little  and 
consider  the  consequences  of  this  action,  if  a 
grand  jury  shall  be  liable  to  ^ery  roan*s  actioa 
for  what  they  do  'a&  a  grand  jury,  it  most  also 
be  granted  toat  they  must  he  liable  to  an  in- 
formation, for  if  an  action  will  lie  against  tbem 
for  misdemeaning  themselves  against  a  pivate 
person,  much  more  should  an  information  lio 
against  them  for  their  misbehaviour  against 
the  government,  which  I  have  shewn  cannot. 

This  will  be  to  take  away  the  reputation  of 
the  law  and  infringe  the  privilege  which 
English  people  have  by  Magna  Charta,  to 
have  grand  juries  to  accuse  them,  and  to  be 
enquired  of  by  their  country  and  neighbours 
before  they  be  tried  for  their  offences.  And 
the  law  will  never  suppose  that  they  will  do 
that  which  is  hurtful  and  prejudicial  to  the  peo- 
ple, II  as  those  authorities  that  I  have  cited  to 
your  lordship  do  prove.  Bnt  this  would  be  to 
their  great  prejudice. 

Now  then,  here  is  a  grand  jury  lavrfally  im- 
panneled,  and  sworn  before  competent  jndges, 
that  have  made  a  presentment  of  such  matters 
as  are  within  their  enquiry  and  the  oonsosanee 
of  the  court  desiring  only  to  prevent  apparent 
dangers  to  the  government,  by  having  aeciivirf 


*  «<  This  is  the  first  Kbel  of  this  kmd  called 
a  presentment."  MS. 

f  "  Vain,  Vain,  if  a  man  suffers  A»r  acting 
out  of  the  course  of  a  ^nd  jury,  thereftte 
none  will  be  of  a  grand  jury."  MS. 

II  <*  Strange  doctrine  of  the  impeeeabiBty 
of  grand  juries,  and  is  otdyfallacions,  meaniag 
that  whereinsoever  a  grand  jury  acts  by  virtoe 
of,  and  within  the  limSs  of  their  legal  autho- 
rity, they  cannot  be  qoeslioBed ;  no  more  can 
any  other  lawfully  authorised  in  any  matter : 
it  njay  be  saidof  a  oonttaMe,  vet  if  he  exceeds 
hSs  authority,  he  mustsiiirerfiNrit"  MS. 
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^  Ibr  the  peace :  if  for  so  dttng  aa  actipn-will  lie 
'  agaiost  tbem,  the  honour  and  reputation  of  the 
law  that  reposeth  such  a  trust  in  gprand  juries 
wil]  be  impeached,  and  the  privilege*  of  the 
people  to  have  the  state  of  their  country  en- 
quired of  by  gentlemen  their  neighbours,  in- 
vaded and  in  effect  destroyed ;  in  i^egard  none 
will  be  wtlling  to  serve  in  the  office,  or  dare  to 
perform  the  duty  i>f  it :  therefore  1  hope  your 
lordship  and  the  court  will  take  care  of  the 
king  and  his  people ;  that  neither  the  ffovem* 
ment  want  due  security,  nor  the  people  have 
their  due  privile^ies  inmnged,  esproially  such 
great  and  essential  ones  as  these,  f 

And  for  these  reasons  I  conclude,  the  first 
general  point  or  question  in  this  case ;  that  this 
action  doth  not  lie  for  the  plaintiflT,  against  the 
defendant  upon  the  merits  of  the  cause  as  they 
are  disclosed,  in  the  matter  and  substance  of 
the  whole  record. 

Secoodlv,  thei)  as  to  the  plea;  I  come  next  to 
ooosider  that  as  it  is  here  pl^ed ;  and  as  I 
conceive  we  have  a  good  case  of  it  for  the  de- 
lendant,  upon  the  merits  of  the  iact ;  so  I  hope 
we  have  by  our  plea,  sufficiently  and  legally 
justified,  and  vindicated  our  right  to  that  fiict: 
and  truly,  better  we  could  not  have  pleaded, 
Ibat  I  can  apprehend  ;  though  tbese  gentle- 
BMD  would  have  had  us  indeed  pleaded  in  some 
other  manner. 

B^re  I  come  tospeak  to  the  main  matter  of 
H,  1  shall  endeavour  to  answer  Mr.  Ward's  obr 
jeotionst  that  he  has  been  pleased  to  make  to  our 
plea.    And, 

Oitf.  1.  First,  says  he,  as  to  this  matter  of 
the  plea,  the  defendant  hath  not  set  forth  the 
articles,  that  he  says  were  delivered  to  them  by 
the  justices  to  enquire  of.    To  that  I  answer. 

Am,  IVith  submission,  it  is  not  necesssary 
for  us  to  d6  so.  And  for  the  case  is  no  more  than 
this.  1 1  is  the  oath  of  a  grand  jury-man,  *  you 
shall  diligently  enomreand  true  presentment 
make  of  all  such  things  as  shall  be  given  you 
in  charge,'  Sec,  but  I  think  it  is  seldom  known 
that  all  the  articles  of  which  the  court  hath 
oonusance,  or  the  jury  power  and  authority  to 
cnqmre  and  present  upon,  are  given  in  charge ; 
but  commonly  the  judge  gives  those  in  his 
•barge  that  are  the  most  material. 

Then  the  case  comes  to  this*  here  is  perhaps 
an  article  omitted  in  the  charge,  but  tba\  is  a 
matter  of  which  that  court  hath  conusance, 
and  whieh  by  the  law  is  inquirable  of  by  the 
jury,  and  they  do  enquire  upon  it,  and  present : 
tfay  they  do  this  ?  Yes,  sore,  and  it  is  done 
nost  unquestionably  every  day ;  if  it  be  an  ar- 
tide  within  the  judges  power  and  commission 
to  hear  and  determine,  they  ought  to  do  it  by 
'their  oaths,  and  it  can  be  no  satisfiiction  to  the 
conscience  or  integrity  of  a  grand  juryman, 
that  beeauSe  the  judge  omittal  to  give  that 
matter  in  charge,  he  should  neglect  the  trust 

*  It  is  a  sad  privilege  to  be  accused  and  im- 
prisoned without  being  heard,  or  possibility  of 
iiefeoce  or  reparations."  MH, 

f  «  Moctey."  MS, 


reposed  in  him  to  preaentmiaehicef  and  dm^pqr 
to  his  king  and  countrv.  It  isjus^fiabkcert 
tainly  to  present  in  sucn  a  case,  pod  theraihrt 
the  particular  articles  need  not  be  set  fondi,  Ib^ 
if  they  were,  perhaps  the  thing  presented  was 
not  one  of  them,  and  yet  the  presentmoit 
migbt  be  legal. 

06;.  2nd.  Next,  it  hath  been  said,  the  de« 
fendant  hath  in  bis  plea,  aUed^  that  there 
was  proof,  concerning  the  plamtiff,  (and  that 
the  presentment  was  made,  V  secundum  evi^ 
*  dentiam  ac  testimonium  eis  ibidem  ezibit*  de 
<  praefato  comite,'  but  he  hath  not  ppnicularlj 
set  forth,  what  that  evidence  was  as  he  ought 
to  do,  they  say ;  and  Mr.  Ward  quoted  my  knrd 
Vaughan'sopmion  in  BusKell's  case. 

Am,  But  1  hope  there  is  no  great  matter  in 
that  objection,  nor  in  that  authoritjr*  for  ia 
BushelPs  case  that  was  a  return  made^iroro  a 
court  of  justice,  and  that  was  of  an  act  (rf'tbat 
court  to  a  superior  court.  The  court  of  ses^ 
sions  in  tlie  Old  Bailey,  did  fine  Bushdl  and 
other  iury men  for  finding  a  verdict  contrary 
to  evidence  and  against  the  directtbn  of  the 
court,  but  did  not  return  what  the  evidence  was 
that  the  court  might  judge  of  the  cause  of 
commitm.ent  Is  the  case 'the  same  .here  ^ 
VYesay  and  stand  upon  it,  that  we  were  upon 
our  oaths  to  present,  we  did  it  accordii^  to 
the  evidence  ;  and  that  evidenoe  we  by  theex* 
press  letter  oi  our  oath  ought  not  to  discover,  tor 
we  are  bound  to  keep  secret  the  king's  oopnsel 
and  our  own,  and  our  fellows,'  and  would  you 
have  had  us  break  our  oath  upon  record  and 
shewn  openly  the  evidence,  which  is  our  coun- 
sel, which  we  ought  not  to  do  P  That  theivfore 
can  be  no  objection  in  this  case  ;  but  &e  plea 
will  be  well  enough,  though  we  have  not  said 
what  the  evidence  in  particular  was.  The 
jurv  themselves  are  judges  of  the  evidence  j 
and  take  the  presentment  or  indictment  to  be 
well  grounded  upon  theii*  oaths ;  then  saith  Mr. 
Ward, 

Obi,  d.  In  the  next  place  the  traveise  is 
naught,  for  hereare  several  matters  contailied  iu 
the  declaration ;  and  though  one  should  lail,  the 
other  or  some  one  of  them  wookl  support  the  ac- 
tion, awl  you  ht^ve  ansiverlMl  says  be  to  the 
presentment,  but  not  to  the  conspiracy.  Te 
this  I  answer. 

Am,  The  meeting  together,  that  i%  the 
conspiracy,  *  I  suppose ;  for  they  could  not 
conspire  together  unless  they  met  together ; 
the  drawing  up  the  presentment  that  is  tha 
writing,  and  the  making  of  it  to  the  court 
that  I  take  to  be  the  [Miblication :  but  now  we 
as.  I  conceive  by  tliis  plea  do  confess  and  avoid 
it,  for  .we  say  we  did  upon- our  impanelling  lay 
our  heads  together  and  &o  we  met  about  it,  and 
thatanswers  the  conspiracy :  indeed  if  it  did  ap- 
pear we  had  met  and  done  this,  after  the  court 
bad  discharged  us  from  the  duty  of  grand  jur 
rymen,  all  this  had  maintained  the  charge  bf 

.  *  (c  There  may  be  another  kind  of  malkuoui 
coospiracv  provoi  upon  trial,  and  therefore  it 
ought  to  nav.ciheenple^dadimto/'    MS. 
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liiMiWil  [m.  dniyedJMAgittMl  j«ry,  audi -to 


mcmitmnalij  we  iMTefiin^geA  tkU 
\  wkKh  otherwise  would  ktvelieeiili 


Mttimni^,  aad  JMCified  il  m  Iqpel. 

O9. 4.  Bat,  lays  Mr.  Ward,  tlie  traverse  ii 
wmagbi  far  mtaher  reaaan,  yoe  havetiol  «ra- 


^lawifedtfaawiiole— d  erery^n,a8  too 
lutfodafcc^  and  aatd,  *  hob eii}piibiKa4ef 
^iia  Me alifaa  ibde  parcdla.' 

Am.  BalIlMpe,thatia  Mt  ao,  Ibr  I  deair^ 
toteaw  ef  Mr.  Ward)  did  erer  anjr  liody  ih 
ylaadtef  won  gmlty.  aay  « de  fmMnisais  see  da 
s  dl^Ma  paroaOa  f^  1  iwv^mw  any  aaek 
plea,  it  is  iiwayalallMi  for  grained  tbatvfoa  Ml 
aclleii  liroaglit  fMr  diyers  tMnga,  in  a  chain, 
arhieb  eaeh  of  ttiem  are  actionaMe,  '  if  a 


f lead  Doigfuiltgr  Me  pnenissia,'  it  ia  of  llie  wbole 
«id  af  ereiy  fiatt,  and  if  tipoa  laaoe  joined  lie 
InlbMid  gaHty  or  part,  tliat  ia  eiiai%k  far  Hm 
fMntiif  to  tnamtain  his  action. 

B«t  pray  what  is  it  that  is  the  BMin  matter 
vpoD  wbiob  tlite  action  iabroofbt?  ft  is  the 
MiBBlMaaft  wMeh  contanM  this  matter  that  the 
^toUfr^alkgea]  to  be  a  acandid  to  hin ;  Atr  I 
taMMt€i«3releKf<elo  differ  iVem  Mr.  Ward  in 
Ihnt  idsttttr  and  tslce  the  hiw  io  be  otberwiae. 
V  Aeae  fentletnen  had  met  tojpfether  to  conaott 
and  eoittrive  snob  a  m-eaentaient,  b«t  had  not 
iMMleit  or  framed  it,  IcanoetTetbe  Sdien  doth 
'Het  Be:  ^  I  take  the  law  to  be  plain,  no  con- 
•ph-aov  doth  lie,  wfdiout  aome  act  doth  fellow. 
IndMd  an  iafomiation  would  lie  a^nat  them 
attheauitef  theking,  if  sooonatmng,  as  an 
^oifencis  if  they  bad  not  sufficient  authority  to 
jnatifV  lliem  ia  it :  but  an  action  upon  the  caae 
weeds  liot  lie  ibr  the  party,  for  it  is  the  puh- 
lishiDg  which  is  the  defoming  npdti  Which  I 
must  ground  ti^  actiovi« 
-  80  it  hehig  a  compUealed  action,  though  It  be 
4ttadii  op  of  many  particnlara,  yet  one  hath  de- 
pendanee  so  much  upou  another,  that  all  mafee 
4nt  one  esltaie  of  actioh  together  ( and  then,  with 
•bhrnkaieo  I  take  it  we  hare  aa  well  ailsweKed 
the  whole  as  can  be. 

(%\  5.  But  Hmu^  it  is  further  ohjeded  that 
wedoBatcmtdddhour  plea,  «proQtp«tetpcr 


Ant.  Truly  if  we  had,  [we  had]  dove  ill,  and 
ydt  etraelrte  npon  an  issue  which  we  could  not 
>a^ll  hare  maintained,  and  yet  our  font  nerer- 
tfai^jastiflabla ;  Tor  this  preaentment  is  not 
m  reoord,  neither  to  it  nteessaryitahootd  be  so. 

Bappese  a  nvA  were  for  his  justification  to 
£lead  an  affidavit  in  court  ip  an  action  for  wotds 
fer  saying  he  [the  plaintiffj  was  perjured,  itiust 
healledjie,  ^proutpatetper  rMofdum,'jathM 
nreeonlr  and  yet  it  is  a  good  justii&^ation. 

Can  a  grand  jury  make  nb  presentment 
hmnpon  record  P  The  practite  and  the  law  is 
«crtamly otherwise:  they  doit  every  day  in 
taper,  in  English,  and  not  upon  reoord.  What 
then  is  this  presemmentf  yon  will  say,  it  may 
be,  it  is  a  warrant  to  mnke  a  record  by,  ifthe 
4i\mk  of  the  aasi^  or  clerk  ef  the  peaoe  wiU 
turn  it  into  tiMth^  and  folrm  «i  ittdkMttaiit  by, 


[on 

and  when  it  ia  formed  ima  an  indietHtBt  it  fi  • 
PBond;  and  than  itiMitbolagaitosid,*sappM 
the  party  bring  Ms  action  before  thecMcm 
pntit  ittta  the  form  of  a  record,  shrilbes^ 
jfsrtify  by  it  without  alledgiog  it  t(^  be  )sfm 
rseord  when  there  is  ma  auen  reeoid? 

But  my  ford,  this  ia  that  which  I  mif 
for  a  plam  and  full  answer  to  this  oldcdiot ; 
tbooghitbeDot  apon  record,  yet  I  rdy  apea 
it  for  law,  they  tnay  hy  their  office,  aad  t^ 
their  oaths  are  bound  a»  present  to  tbe 
ehnrch  [qa.  «ourt}  sooh  mattem  as  thsy  mt 
ih  their  own  «anseienefla  and  jwdgmcntseaik 
rinced  areforthe  seenri^  of  the  peaoe sfdK 
eouniry*  thotmh  it  be  not  fomsally  upaa  re- 
cord, and  llnm  It  needaadt  ha  aUedged  «pisal 
» patet  per  recordum.' 

0^.  6.  Bnt,aaya  Mr.  Wird,  jouhavaM 
nasweredonrwhcdedaehuatioD,  forpartofit 
may  betrne  and  out  of  Cheated,  aniso  net  jas- 
tieMel^  this  plea,  that  reaebeth  only  ts  arbat 
waa  done  in  Cheater,  for  it  may  be  tbe  CHUi* 
racy  was  in  Bericahirei    Tothn  I  r 

Ant.  Besidea  what  i  hare  am 
point  of  law  that  the  €onf»|Nr«ey 
nnt  bearanaoHoo,  i  aay  that  their  meeliag  tt- 
gclker  upon  each  an  eecasian  is  the  coa* 
spiracyf;  and  that  we  have  aotely  cenhaflii  il 
Chester,  for  .there  wa  say  wa  warn  impaacM 
sworn  and  charged. 

Ajiain,  we  hiivegiren  tlieiiinafiiU  a  tiavane 
ascan  be  absque  hoe,  that  the  delendaid  h 
gniky  «dep«emiMnittcom'  Beite,' or  aiber* 
where  out  of  the  county  of  Chester,  and  so  «• 
aroid  ali  places  jm  tiie  world,  hut  only  Cbeder 
*¥nlahser,rel  alio  mado,' than  as  we  have  al* 
lodged  by  the  plea  ;  ao  thai  i  know  net  hs« 
tberecoold  hare  been. made  a  plea  more  ema- 
prelienarre  uf  thematMrehamdinthedeeli- 
tion.  If  Mr.  Ward  wonht  have  toMm  faa# 
to  do  it,  we  would  hare  taken  nhlice  of  it  ai  i 
precedent  for  another  tiwo;  bat  1  kaowail 
I  most  confoss  howto  mendittan  itnoweMrii 
itakeitaoheasfvUaa4san  be. 

Obf.  7,  He  next  objeets  that  we  do  iist  s^ 
or  arar  in  all  onr  plea,  that  theniusanment  m 
tbe  plea,  and  the  libeM  in  the  J 
the  same. 

Ant.  Sorely,  my  ford,  we  da 
make  it  appear  10  lie  the  name;  ibr  wi^  my.tbii 
is  ail  we  did;  and  timt  we  mte  not  gejlMr  of  say 
of  their  charge  in  BerkBfaife,oroutofOiMllii«^ 
or  any  otherwise  than  a»  -ire  have  aBsdiebi; 
then  itmuBtbethesaase^ifitbeail#adid:if 
they  do  not  like  what  we  bAve  snid  ia  odr  b«v 
or  if  tbey  do  not  think  what  iaihete  aile%ed  ti 
be  true,  let  them  if  they  can  tshe  isss»  mm 
our  traverse,  and  pmve  us  guilty  It  any  ousr 
place  but  in  Cheshire,  whither  we  by  m^ 
plea  have  brobght  and  confined  it  t  if  the  isw 


*  ''  But  alvraya  with  this  proriaa  thi 
iniure  no  persons  nor  go  nut  uf  tfaelcgai 
ofjusUce.*'    MS, 


>«<Thath;griitiadieMttotaly:  TlNtetfJ 
be  another  aort  of  «0tttaMMr«d 
prored."    MS. 
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^rH  not  let  tbem  do  that,  I  cannot  help  \U  If 
they  canoot  do  it,  we  tbink,  I  hope  we  ba?e 
tery  wdl  ju8ti6ed  what  they  say  a^nst  us. 

(/ft|.  8.  Aa  to  the  last  matter  that  they  say, 
that  it  amoants  to  the  general  issae  ;  aqd  the 
Argtemept  they  fi^ronnd  Siereupon : 

Jm.  Truly,  I  will  not  much  contend  with 
them  about  it :  I  do  think  all  thi&  matter  mi^ht 
have  been  given  in  evidence  upon  not  guilty 
pleaded ;  and  yet  1  think  at  the  same  time  that 
la  not  atiy  cause  of  Demwrer.  Bat  not  to  en- 
large upon  that  point  1  would  only  urge  two 
tbingSi  that  a  man  is  allowable  to  plead  spe- 
cially where  he  may  plead  th^  general  issue 
•od  i^ve  the  special  matter  in  evidence,  in  two 


Firat,  when  a  defendant  by  his  plea  doth 
ftdmit  some  cokmr  of  action  to  be  in  the  plain- 
tiff, but  sheweth  soioEie  spedal  matter  of  £|ct  to 
avoid  it. 

Secondly,  where  a  man  pleads  matter  of  law 
Which  admits  the  fact  bat  is  not  proper  for  a 
Jury.  Both  which  rules  are  comprehended  in 
the  plea  in  this  case,  and  so  I  shall  apply  them. 
.  As  for  the  first,  when  the  defendant  by  his 
plea  doth  admit  aonfe  colour  .of  action  to  be  in 
the  plaintiff,  but  sheweth  some  special  matter 
of  ract  toaroid  it,  tl^ere  he  need  not  plead  the 
general  issue^  but  may  plead  specially,  not  to 
aet  the  whole  matter  at  laige  before  the  whole 
eonrt  and  a  jury. 

Aa  in  the  tenth  Report,  fo..  88,  Dr.  Ley- 
feyld's  Case :  Action  of  trespass  is  brought  by 

A.  against  B.  B.  pleads  that  queen  £lizabetn 
if  as  seized  of  the  Rectory  of  Gleeve,  'and  de- 
mised to  O.  for  life,  but  setti  not  forth  the 
Letters  Patents,  vdio  demised  to  D.  for  years, 
if  C.  lived  so  lobg,  and  B.  as  servant  to  I>.  did 
the  trespass ;  what  is  this  to  the  purpose  ?  It 
is  an  ill  plea  for  that  reason,  for  not  setting 
forth  the  Letters  Patents.  But  if  he  comes 
and  says  C.  seized  in  Fee  made  a  lease  to 

B.  for  life  and  after  to  A«  for  life,  and  B.  made 
a  lease  for  years  to  D.  determinable  upon  his 
life,  B»dyes,  A.  enters,  D.  brings  trespass;  and 
flo  allows  a  good  title  and  cause  of  action  in 
J},  if  it  were  not  for  this  sufficient  matter :  In 
«uch  a  case  the  plea  is  good,  it  is  not  indeed  a 
eaod  title  against  A.  b^use  I  shew  that  the 
title  of  B.  on  whose  title  D.'s  title  doth  de- 
pend, is  determined,-  and  mv  right  and  title 
•voids  his:  yet,  my  lord,  in  this  case  he  might 
have  given  the  matter  in  evidence  upon  the 
general  issue ;  but  in  r^^rd  he  gives  colour 
to  the  plaintiff's  action  in  that  case,  it  is  a  good 
plea,  and  not  demurrable  to,  as  ameundng  to 
the  general  isaoe.^ 

*  This  is  not  very  clearly  stated.  The  case 
.in  10  Co.  is  this: 

**  John  Leyfield,  D.u,  brought  an  action  of 
•tresrass  in  the  King's  Bench;  HiU.  8  Jac.  Re- 
gis Rot.  12852,  against  Henry  Hillary,  for  com 
And  hay«  taken  and  carried  away  at  Old  Cleve, 
.in  the  county  of  Somerset.  The  defendant 
.pleaded  in  bar,  that  queen  Elizabeth  was  seized 
-of  the  Rectcnry  of  Okl  Cleve,  in  the  same 


That  is  in  the  case  of  an  express  colour 
given,  now  let  us  see  how  the  law  stands,  in  the 
case  of  a  colour  implied ;  as  in  some  cases  the 
books  speak'  of  a  colour  implied  as  well  as  ex.* 
prest. 

As  if  a  man  brings  an  action  of  trespass  for. 
taking  away  so  many  sheaves  of  com,  the  de- 
fendant comes  and  justifies,  and  says  I  was 
pai'son  or  rector,  and  those  sheaves  were  set 
out  for  tithes,  and  I  came  and  took  them :  here 
needs  no  formal  cok)ar  be  given,  but  a  very 
good  colour  of  action  is  implitS ;  for  he  admits 
the  sheaves  of  com  were  the  plaiatiff 's  and  in 
his  possession,  but  now  he  sets  forth  a  right 
in  the  defendant  to  have  them  and  take  theok. 
The  plaintiff  had  a  ri^ht  against  all  the  worid 
but  him,  and  against  him  too  if  be  had  not  suck 
a  right  specially  set  forth. 

A^  no  question  bat  this  action  would  lia 
here  in  our.  case,  against  all  mankind  but  the 
jury,  and  against  us  too,  if  ti^e'had  not  been  of 
a  jury,  but  nere  we  have  avoided  the  action  by 
such .  special  matter..  It  is  in^  tmth  a  great 
scandal  in  itself j  but  being  done  iu  this  manner 
by  gentlemen  that  were  of  a  grand  jury,  it 
shall  not  impeach  us.  .    ^ 


county,  in  her  demesne,  as  of  fee,  as  in  right 
of  the  crown  of  £n|^land,  and  by  her  Letters 
Patent  SO  Junii  55  ot  her  rd^n  (without  say^ 
ing,  here  shewed  forth)  demised  the  said  reo- 
torytoConand  Prowse,  for  his  life ;  who  16 
January  anno  3  Jac.  Regis  demised  the  said 
rectory  to  George  Pincomb  for  eight  years,  iif 
the  said  Cqnand  '  tarn  diu  viverifand  that  the 
d^endant  as  servant  to  the  said  George,  took 
the  corn  and  hay  as  tithes  sevewA  from  the 
nine  parts ;  and  averred  the  life  of  the  said  Co- 
nand,  upon  whieh  tb^  plaintiff  demurred  in 
law,  and  shewed  the  cause  of  his  Demurrer, 
because  the  defendant's  plea  amounted  to  the 
general  issue ;  and  it  was  adjudged  in  the 
King's  Bench,  tiiat  the  bar  was  msufficieut, 
because  the.  defendant  in  his  plea  did  not  shew 
to  tlie  court  the  Letters  Patent  of  (jueen  £lia^- 
betb  made  to  Conand  Prowse,  which  the  court 
took  to  be  matter  of  substance,  and  which  the 
defendant  ought  to  have  shewed  forth,  al- 
though be  iu  whose  right  he  jiistiHed,Jiad  but 
part  of  the  estate.  Whereupon  a  writ  of  error 
was  brought  in  tbe  Bxchequer  chamber,  and 
there  two  errors  were  moved,  one  which  waa 
assigned  by  the  plaintiff  for  the  cause  of  De- 
mMrrer,  fc.  that  the  said  plea  amounted  to  the 
general  issue,  because  tbe<defendant  gave  the 
plaintiff  no  colour,  in  which  case  no  judgment 
ought  to  have  been  given  against  the  defendant, 
but  the  court  ought  to  have  ruled  him  to  an- 
swer over :  the  second,  that  for  wanC  of  shew- 
mg  the  said  Letters  Patent  the  court  ought 
not  to  have  given,  judgment  against  the  de- 
fendant After  much  argument,  it  was  resolv- 
ed, that  in  this,  case  colour  ought  not  to  be 
given  to  the  plaintiff,  and  also  that  tbe  lessee 
for  years  ought  to  shew  the  Letters  Patent  made 
to  the  lessee  for  Ufe.  So  the  judgment  below 
was  affirmed." 
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My  kwd,  in  the  cotDmm  case  of  mtiotenancey 
which  I  think  will  come  home  to  this  caae  in 
queitioa;  (As  9  H.  6,  fo.  64.  and  other  bookt) 
no  doahfc  but  npon  *•  ne  maintena  pas,'  pleaded 
the  defendant  may  give  it  in  evidence  that  he 
'did  it  for  his  fee,  or  as  a  party  that  had  inte- 
rest, or  as  a  relation  of  the  party  tliat  sued : 
but  yet  is  there  any  thing  more  common  than 
to  plead  this  matter  specially  ?  The  deiendant 
justifieth  that  he  did  it  either  as  a  relatioD,  or 
as  a  coonsdlor  for  his  fee,  or  as  a  party  inte- 
rested and  [doth]  not  leave  tiie  matter  at  lam 
to  a  jary :  so  are  the  precedents  m  RastalPs 
Entries,  fo.  439,  and  Brook  tit.  Maintenance 
N.  If,  and  a  great  many  other  hooka. 

Ttien  ve  allowing  a  eoloar  to  the  plaiiitiff 
.  to  hriog  Was  action ;  and  that  the  action  iMd 
been  good  if  not  brought  agaiqst  us  in  our  at- 
cumslances ;  we  have  by  this  special  matter 
avoided  it,  and  it  is  a  good  justiftoation  and 
bar ;  though  we  plead  not  the  general  issue 
and  reserved*  for  evideiioi :  that  is  as  to  the  fimt 
ground.  For  the  second  which  is  when 
there  is  a  matter  in  law  pleaded  that  n.  not 
pmper  fbr  n  jury,  then,  though  it  amount  to  a 
not  guilty,  or  the  general  iistie,  yet  there 
cannot  for  that  cause  be  a  IB'emurrer  to  tiie 
plea ;  and  the  reason,  because  that  were  to  per- 
flk^  the  jury  with  many  questions  and  in- 
^yumes,  and  intricate  the  cause  which  the  tow 
Is  against  In  W  case,  what  an  abundance  of 
'  things  mast  have  ootara  undor  the  inquiry  of  a 
j«ry ,  if  we  had  pleaded  l)ie  general  issue  T  >But 
we  have  pleaded  specially^  to  bring  to  one  cer- 
tsin  point  whether  this  mattet  before  the  court 
be  suAeient  to  justify  what  we  hare  done,  and 
anve  ns  from  this  action. 

My  loid,  in  Leyfeild's  case,  that  was  men- 
tioned before,  it  is  held,  and  no  question  but  the 
law  issn,  upon^iot  guilty  pleaded  in  trespass  a 
release  which  is  a  bar  in  law  may  be  given  in 
evidence ;  and  yet  I  may  plead  Aatrdease  in 
bar  to  the  action  brougfat,and  that  without  giving 
«  fonnal  eoTour ;  ibr  that  implies,  the  Plaintiff 
«liglit  have  bad  his  action  else.  And  this  be- 
'  ing  a  bar  in  law  to  the  action,  the  Defendant 
need  not  intrust  a  jury  with  a  matter  •!'  law, 
but  leftr  it  to  the  consideration  of  the  court  and 
they  shall  give  judgment  unon  it :  and  it  is  no 
damage  to  the  Pluntiff  if  the  fact  alledged  or 
loy  port  be  not  true,  for  he  nay  take  iasae 
*npon  what  point  ceklain  he  pleases  to  ^teh 
upon,  and  the  jury  may  try  that,  and  not  be 
-  pnzzM  with  intricate  tbnvs.  SomanaolieQ 
«f  trakiass  or  trover  for  taking  away  of  goods, 
the  Defendant  he  pleads  that  he  bought  the 
.ttoods  in  market  Qvert,that  is  n  gOMi  plea, 
because  it  acknowledges  that  the  Pbuntifi'  had 
«  good  cause  of  action,  if  it  had  not  been  for 
die  property's  bewg  by  act  of  kiw  altered  aflrd 
'  nested-  in  the  Defendant ;  and  so  htire  the  ac- 
tion would  lie,  if  we  were  not  hitrusted  by  hiw 
'«nd  impanndled,  swerne  and  ehaq^  to  en- 
^oire  and  present. 

And  though  yon  may  accuse  others  imd 
have  your  action  agvinst  them  for  what  th^ 

'■'■  »  "!■  —  ■   T    1 1  I  I  ml   1    I  - 

*  So  in  the  original. 


ahaO  aiy  agaiiart  yon  oT  ascandalons 
yet  we  by  me  protection  of  the  law  are 
persons,  that  cannot  be  impeached  for  what  w« 
doasaGhnndJury ;  and  this  be 
tn  hiw  from  the  action  it  is 


proper  to  lay  it  before  your 
present  it  «s  a  matt^  of  law,  and  not  lesvn  it  to 
ly  gentlemen  to  enquire  of,  and  for  this  I 


,  which  f  cited  before^    In 


quote  to  yourlordshipaome  caasa  Hat  I  take  to 
be  authorilieB  in  point. 

91  £d.  8.  fo.  IT,  which  f 
an  action  ef  oonspimcy  the  ] 
that  he  was  an  in^dor,  &o.  Nobody' 
but  that  if  he  had  pleaded  notgnilty,  Hw  k 
evidence  would  hav«  disclMugnd  him,  and  that 
this  was  a  rirtnal  *  not  guilty,'  but  than  ha 
justiAes  specially  and  adMged  a  goad  plea. 

So  tr.  Ass.  pi.  t9.  Incenapifncy  diaDau 
fendant  justsftesasa  jndge,  and  that  lie  dinclei 
and  charged  «the  jury,  &c.  and  pleada  tlii 
matter  specially,  and  iiddtabe  agoed  alea. 

Audit  is  the  satfia  in  ear  later  boDka.  8b 
Hoor  fo.  600  pi.  038.  Varel  v«nms  WiImi, 
there  was  an  action  or  conspiracy  for  ttMtf 
indicting  the  Ptaiatiff  of  Fehmy:  the  D  " 
dent  he  oemes  and  pleai^  aaya he,  the| 


were  fekmuNBly  taken  away,  and  I  i 

in  thepoBsession  of  the  flaintiff;  for  whkh  1 


preforred  a  bill  of 


«!?.«!!: 


to  the  jury,  who  iodtoted  Mm 
4md  upon  his  trial  I  was  swoni  and  ipre  avi* 
denoetotha  jury,  upon  which  the  Pbniliff  was 
aoMnttod ;    and  tra^crsaa  that  ha 
<  auter  vel  alio  modo^'    There  was  i 
open  tbii  plea,  because  it  amounted  to 


good  plea,  and  the  justification  to  be  good: 

There  is  another  anthority  and  that  is  S  Cia. 
871.  Pam  venus  Rochealtar  and  WWifieU*, 
eoaapiracy  for  pracuring  him  folady  aad  wm- 
lidonsly  to  be  indicted  for  robbery,  &o.  wbereaf 
be  was  acquitted ;  the  Pefeadants  plead  that 
they  were  robbed  by  iievMrns  mdmowa  and  aaa 
of  dham  npan  a  brawn  gelding*  that  Ihey  mads 
bue  and  irv  and  eouUT not  find  them.  Whit- 
field one  of  the  Defondants  came  to  aiMh  a 
towttv  whoa  the  Plaintiff  waa  apoa 


<Aber  Uefondant,'  who  upon  tlMte 
with  him  tea  juatice  or  peace,  i 
tiff  abMOted  himssif,  and  aftNwwdi  baiv 
takn  was  caaiauttad  te  jail,  Miaisd,  aai 
after  acquitted,  wbfich  is  the  same  eaaa|dn«f. 
The  fiery  o^eaikm  made  by  tne  «f  tha  jaiM 
was  that  this  amounts  to  the  gaMral  iasua,  Wl 
the  rert  of  the  court  held  it  was  a  good  ptoa. 
•iVmr Doubt  del  lay.Oc»tss'  thoaeare  the 
words  of  the  book :  for  they  oarht  to  faavate 
protection  of  the  law  fer  what  tney  do  aocefd- 
mg  to  law,  and  law  justifies  tiiem  la  wM 
they  did: 

Thereis  another  ease  in  the  sama  book,  • 
Gro.  900.  Chambers  against  Tsy4er.  A»  ae> 
tion  upon  the  case,  in  tha  nature  ef  a 


*  I  BuUt. 

Digitized  by 


(joogk 


moj  ftr  iiTOGiiriiii^  him  to  be  iodtetod  •f  !•• 
lomy ;  the      "    "        ■ 


i  IMndaat  plee4«  hiHMelf  ^mtmtd 


1381]  9TATBTEUU^S6^CHAttiMll.  ]6(t.->*&«ii4M»^^ 

meiied  flfti  the  iprend  .fuiy  W  cnqiiire  fw  ibe 
kiDsr  and  the  hotdy  el'  the  county;  we  were 
duly  Mrern  aed  ehiurged  ao  lo  do,  beftMe  jnifee 
that  had  conuMn^eW  the  ea«»ei  pra«nited. 
What  we  did  hereupon  wee  by  ▼iitue  of  our 
oaths  and  aceordiog  to  our  eemciei»nM.  Wer 
were  und^  apprehensioM  that  ihe  country  warn 
iiidaaigrar,  aaa  IheireferB  thoi^  il  neoeanvy» 
and  iDcumbent  upon  us,  in  the  office  we  were  ^ 
then  io,  to  inake  preeeatment  of  eur  apprehcii- 
aieuetathe  court,  that  they,  i;^aeurrepr»«; 
antatioA  ef  eor  finra  aad  the  ffrouude  of  iheviy 
■N«rbA»  aceoidh^r  ^  their  wiedomaand  the  di- 
rection of  the  law,  consider  of  the  dangers  aadl 
tahe  security  for  the  peace  and  preserfatiun 
of  the  govemmeat,  which  is  aU  that  is  desired, 
hyit. 

And  upon  thia  eaae,  my  krd,  thus  stated,  I 
cenoeiire  it  a  matter  of  dang:erous  censisqueMMi 
for  a  grand  iwry  to  he  suhjeefced  te  aetionalbr 
wiiat  they  io  in  CKeeutiott  of  their  ottee*. 

Nerer  any  action,  of  this  nature  yet  hekl 
water,  hut  in  all  past  agca  have  met  with  disn 
appointment,  and  I  hope  the  same  success^ 
that  such  actions  haVe  hitherto  met  with,  thin 
action  shaX  find  here.  And  therefore  I  humbly^ 
pray  your  Lordshipi'  Judgment  for  the  J]le-i 
fendant. 


of  the  goods^  and  they  weeestolen  by  pereona 
unknown,  that  he  fbund  tham  in  the  Phuotiff'a 
house,  and  because  he  would  not  restore  them 
iMvaaV  how  he  came  by  them,  he  nraaecnted 
kim,  &o.  the  Plaintiff  demurred,  but  it  was 
hoU  to  be  a  good  plea,  diongh  pertau^y  it  as 
much  amowSad  ta  the  general  imue  aa  this 
doeshese. 

There  IB  Kkcwisd  anether  cam  9  Cro.  190. 
Marham  fersns  Peeeod*  upon  a  writ  ef  errors 
of  a  judgment  In  the  King's  Bench  in  an  ac- 
tion upon  the  case  for  procuring  him  ta  be  in-* 
dieted  of  felony,  &c.  And  the  Defendant 
pleaded  a  special  jestiAsation  that  he  waa  pos- 
ecsned  of  a  pieee  ef  timber  which  was  stolen 
from  him  by  penona  unknown  but  fwmA  in  the 
Pbuntiff^  powswion,  upon  which  by  warrant 
he  was  apnrrhnnded,  and  for  eaiae  oi 
ooasmittel,  the  Defendant  bound  to 
and  afterwards  the  Pfadntiff  indicted^  &c. 
thermwon  acquitted:  the  Phuntiff  replies  <  de 
'*iiynr»  snli  vroprift,'  &o.  Issue  thereupon, 
atid  found  fer  the  Plaintiff;  but  now  for  errors, 
it  was  sought  tiabe  rerersed,  and  auTongat  other 
orvors,  it  was  aliedffcd  that  thia  was  no  good 
plea ;  but  was  hM  a  good  justification  and 
plea,  and  iudgment  affirmed.  And  if  jnoh  re- 
plieatlen  had  been  here,  it  might  hare  been 
tried :  and  the  like  caee  ia  in  Calleway^  [qu. 
Keilways]  Reports,  fo.  18. 
'  Withoatall  peradrenture,  both  in  this  case 
and  all  the  rest  of  the  cases^  the  Defendants 
might  have  taken  adrantage  on  the  ipenenl 
issue  of  giving  this  special  matter  in  evidence ; 
bat  yet  I  hare  plamly  shewn  from  all  tliese 
nptherities,  where  the  Defendants  have  matteis 
in  law  to  defend  themsdvea  by,  fiom  the  Phun-r 
liff^  action,  thi^  may  eitlier  save  to  thein- 
edvna  the  tMueftt  of  that  defence  upon  the 
l^eneral  issue ;  or  plead  the  S|>ecial  matter,  and 
tt  aball  be  a  good  justification  in  law. 

Aa  far  the  case  m  Dyer  985  which  was  men- 
tioned befere,  it  is  by  the  better  onmion  in  that 
boek,eeenintheca8eofasoaadaIum  maffaa- 
Imn,  hekl  ti(  be  a  good  juetification  to  plead  the 
peosecatipn  at  law.  lie  justified  in  that  case 
apecially;  he  might,  indeed,  it  is  said,  have 
pleaded  not  guilty,  and  that  •epecial  matter 
isenld  bane  fetched  him  off  upon  the  evidence; 
bvthewenklsetibrdihb  legal  jostificatioa  in 
bia^lea,  thathe  was  under  the  protection  of  the 
lawm  pursuing  the  method  of  law  ;'  and  it  was 
hdd  to  be  sufficient 

'  My  lord,  there  is  yet  one  case  mora,  and  it 
la]lndgman,fo.  130,  the  case  that  I  mentioned 
^  hefore  of  Agaed  against  Wild,  et  aL  where^ 
^  upon  pleading  that  the  defendants  wftre  in- 
dictors,  which  ia  speciaUy  set  forth,  judgment  is 
ffiven  for  the  defondaats:  and  so  is  the  prece- 
dent Rest  But  193.  titr  Conspiracy,  a  special 

•    The  sum  ef  our  eaae,  n^  ksrd,  upon  dps  plea, 
I  thus :  wa  were  impanneUed  and  sum. 


}Uii*.' 


♦S,C.NoylW. 


OBSERVATIONS,  *c 

[Of  this  Article  the  MS.  appears  to  have  been 
written  by  a  very  careless  or  very  Igeo* 
rent  scribe.  It  is  extremely  litalty  as  to 
punctuation,  orHiography,  and  gram* 
matical  structure ;  some  parts  of  it  are  ut- 
terly nonsensical  >  as  to  these,  however^ 
no  altemtioBMi  are  here  made,  eicept  theaf 
of' which  the  propriety  seemed  ^beal^ 
together  indisputable.] 

There  is  no  judicature,  that  has  cogniaanie  ^ 
efmeosthougitsyera  power  tofeiten  auepi- 
cions  in  «ach  a  way,  as  to  leave  the  party  withr 
out  remedy  t  or  power  of  vindicatioQ . 

This  LdM,  called  a  presentment,  is  in  the  na- 
ture of  a  Judgment  upon  a  Peere. 

There  ia  no  such  power  beloiige  to  t||p  au- 
thority of  anv  human  judge,  nor  ever  befeve 
anumed.  Nor  ever  any  judse  gave  m  charge 
to  a  jury  to  present  men  iu  siected,  which 
would  laid  te  raise  fections  and  animo^ties,  in- 
stead of  securing  thi^  P^^^e.  No  judge  can 
make  any  thing  a  fault  mm  pretaaded  reaaon 
ofatate,  il'itbenotone  bythekw.  Nortui^ 
a  little  trtuisgrenion  of  some  obaofele  law  into 
a  treasonable  practice. 

The  business  of  a  Grand  jury  Is  te  present  iaw 
breaches  and  ofieocee  agamat  toe  peace; 
that  the  law  hath  determined  to  be  such. 


*  "  The  hbell  in  question  waanetdoue 
utienofjheireffice,andtherefoie  the 
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Thcmg^h  they  may  make  unformal  indict- 
nentt  and  be  excused  in  it ;  yet  nothing  is 
nresentable,  but  what  is  an  offence  against  the 
laws  and  what  there  is  a  form  for. 

Let  the  counsel  bring  any  ibrm  or  preced^t 
ior  such  an  indictment  out  of  the  king's  bench, 
or  that  had  the  allowance  .of  any  of  the  great 
coorts  of  judicature,  and  I  will  be  concluded  by 
it. 

The  office  of  a  Grand  Jury  is  to  present  fact ; 
they  hare  no  judgment  of  law,  and  therefore  no 
power  of  censure ;  but  ought  to  leave  the  facts 
found  by  them  entire  to  the  judgment  of  the 
oourt.  ~        ' 

If  more  than  this  be  once  allowed  them,  my 
lords,  the- judges  will  soon  find  their  aufliority 
undermined  by  popular  and  factious  Grand  Ju« 
ries ;  and  defame  *  your  proceedings  with  the 
same  liberty. 

With  vi'hat  heat  hath  it  been  contended  be* 
tween  tlie  judges  and  Grand  Jury,  whether  they 
imght  to  find  all  mankilling  mnrtber.  For  that 
,  they  are  not  jud^fes  of  the  law  upon  the  ciix^um- 
stances  of  the  fact,t  ^^^^  seem  to  extenuate 
the  «)ankilling,  and  constitute  the  fact  not 
mnrtber.  The  judges  have  gained  this  dear 
point,  and  it  is  settled  |  but  a  chief  justice  (I 
think)  did  first  perish  in  the  conflict.  I  hope 
by  amplifyiug  their  authority  you  will  give  no 
more  occasion  to  revive  disputes. 

Grand  jiu-ias  were  never  taken  to  be  judges 
of  the  law':  and  will  you  allow  them  to  bring 
iqaatter  prejudged  before  you,  and  instead  of 
explain iog  andopeninj?  matter  of  fact  for  your 
judgments,  tell  you  ofmatters  that  they  cen- 
sure, but  in 'such  a  manner  that  the  truth  of 
theni  cannot  be  enquired  into  by  yourselves : 
find  indeed  they  have  foreclosed  your  enquiry, 
and  have  prejudged  them  to  your  bands. 

The  wisest  judges  have  been  carefull  not  to 
interpose  in  matters  of  fact,  because  they  are 
discharged  b^  the  law  from  that  vexatious  pro- 
vince :  Dut  if  you  allow  them  to  interpose  of 
matters  of  law,  there  is  an  end  of  your  au- 
thority. 

Neither  hath  the  Grand  JmyMiy  conservancy 
of  the  peace,  nor  can  the  judges  use  the  autho- 
rity of  tbe  leivetenancy,  who  are  to  secure  the 


*  So  in  the  original. 

f»4s  to  the  respective  provinces  of  Judges 
'•nd  Jurors,  8ee  in  this  Collection,  vol.  6,  p. 
iOld.  In  the  case  of  Machell  v.  sir  William 
•Temple,  (2  Shower  888)  where  one  of  the 
questions  was  coneemiotf'  tbe  validity  of  a  will. 
The  court  and  counsel  agreed  on  a  special 
Tordict,  but  the  jury  being  obstinate  ai^er  twice 
or  thrice  sent  out,  would  find  for  tbe  plaintiff, 

<who  was  heir  at  law,  although  there  was  a 
doubt  in  the  law,  saying  they  were  all  of  Opi- 
PIOD  it  was  no  good  will ;  and  tlierenpon  the 

,  poll  was  deman&d  that  they  might  all  of  them 
£^vera]]y  give  their  verdict,  which  they  all  ac- 
cordingly did  for  the  plaintiff:  Whereupon  the 
reporter  remarks,  *^  the  first  jury  that  ever 

^jrefused  a  special  verdict  on  a  point  in  law, 
tbey  nil  incurriDf^  the  dangffer  of  ao  altaint" 


peace  by  arraying  and  disarmii^,  and  'takmf 
caution .  Butjudges,  and  Grand  Juries  their  ni- 
nisters  and  informers,  enquire  of  nolhi^g,  mad 
censure  nothing,  bat  overt  facts  and  ofmee» 
against  the  peace. 

No  reason  can  be  drawn  from  swearing  Ibm 
peace  by  a  person  menaced  and  tbrealened; 
applying  him^lf  to  a  justice  of  peaoe^ .  vad 
stating  the  reasons  of  his  fears  hefore  a  j^^^S*^ 
the  person  is  required  to  give  security.  Turn. 
does  not  entitle  the  Gran^  Jury  to  tbe  office  «f 
a  k>rd  levetenant,  nor  tbe  judgv  to  tbe  office  of 
ajustiee  of  peace.  1  pray  let  me  bavejudgsicnt 
in  tliis  point 

Mr.  Holt  himself  hath  no  other  way  to  jus- 
tify these  proceedings  of  a  jury,  but  by  de- 
stroying the  fundamental  law  of  tbe  kingdom : 
and  by  the  help  of  his  ftncy,  without  aiiy 
couler  for  his  dreams,  ipoagines  there  is  aay 
other  ways  of  proceeding  nppn  a  oommisaion 
of  Oyer  and  Terminer,  agamst  oftodcn  thaa 
by  indictment  or  informations. 

He  forgot  Empson  and  Dudley's  dsom.* 

It  is  our  security  that  no  man  can  be  im*- 
peached  or  accused,  or  his  good  name  fatoogiit 
m  question,  but  by  the  oaths  of  twelve  men,  in 
order  to  be  tried  for  the  same;  and  is  to  be 
charged  in  snch  manner,  that  the  peraon  may 
be  alile  to  make  his  defhnce ;  that  the  com- 
mission of  Oyer  and  Terminer  may  proceed 
to  enquire  upon  the  oaths  of  good  and  lawful 
menj  and  by  any  other  means,  whereby  the. 
truth  of  the  fact  may  be  found  out :  bat  gives 
them  no  authority  to  change  the  process,  and 
the  fundamental!  laws  of  charging  facta  dis- 
tinctly, so  as  they  /may  be  answered  and  de-> 
fended.  Nor  gives  them  power  to  make  an j 
thing  they  please  an  oftence,  or  chastise  any 
offence,  but  as  the  law  directs. 

Nothmg  is  more  sacred  than  the  boandariea 
of  power,  and  nothing  more  apttoconioiUMl 
our  government,  than  to  abolish  them.  It  ca»» 
not  be  done  but  by  suppressing  of  ohl  offices 
and  officers,  and  creating  new,  0|  which  is  the 
same  aliowine  them  to  act  as  they  please^  *  oa^ 
lore  officii.'  And  therefore  this  action  that  comti 
plaines  of  an  undue  extent  of  a  necessary  o^i 
fice  to  hurt  and  oppression  deserves  great  re* 
gard. 

Justices  of  the  peace  have  power  to  bind  by 
recognizance  to  the  peace,  and  commiBiMiaia 
6f  C^er  and  Terminer  have  the  iike  power; 
hot  we  know  also  that  this  is  stated,  and 
brought  into  rule,  and  determined  to  cases  that 
reqmre  it.-  But  this  is  upon  complaint  of  per* 
sons  obnoxious  to  dain^fer,  and  prodooiiig  thev 
feares  reasonable.  It  is  not  to  be  done  upQA 
panic  fears,  groundless  apprehensiiana,  aad 
persons  that  are  not  concerned  in  the  danger. 

But  a  mnd  jury  an  not  the  government 
and  it  doUi  not  belong  to  them,  nor  any  comt 
of  judicature  out^of  toe  course  of  law  to  pro* 
vide  for  tbe  peace.  Extraordinary  cases  «a* 
to  be  provided  against  by  the  government,  but 


*  See  their  ease  in  this  Collecfien,  veL  ft 
p.  If93t 
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the Gonrae of lawnrast ptocecd.  ShallaGraUdi 
Jory^npon  eTery  panic  tear*  or  pretence  of  rach 
«  feare  (I  wonder  that  Mr.  Holt  coold  think  fit 
to  give  them  that  appdhition,  that  call  them- 
velves  the  county,  a  most  incongriionsand  nn- 
naturall  aasomeing:  of  a  dozen  or  two  of  men 
impanelled  toe^ther  by  chance  by  the  vnder- 
aherifi^to  minister  to  thecoartiQ  finding  indict- 
ments ,of  course,)  take  upon  them  to  inno- 
Tate  the  law,  and  at  their  discretion  find  new 
expedients  for  the  peace.  The  law  will  be  by 
such  means  quite  perverted,  and  we  fall  under 
the  wills,  humours  and  capriceSy  and  malice  of 


It  is  no  more  warrantable  for  a  Grand  Jury  to 
interpose  and  exceed  his  authority,  by  pretend- 
ing services  to  the  government,  than  it  is  for 
men  to  run  into  arms  not  authorised  thereto, 
and  pretend  public  danger. 

It-is  represented  hv  Mr.  Holt  to  your  lord- 
ships, as  a  very  small  thing, that  I  am  required 
to  find  sureties  for  tbe  peac?. 

I  am  censured  by  tbis  presentment  untried, 
and  amjudsed  by  this  Grand  Jury  aud  fined  my 
honour  and  loyalty,  my  prince's  favour,  my 
liberty,  and  doomed  ever  unfit  to  be  trusted 
about  his  majesty  in  any  office  in  the  govern- 
ment, in  any  commiuion  even  of  tbe  peace. 

It  is  fit  that  precedents  should  be  searched 
and  foqnd  out  to  warrant  your  lordships  to 
ior^udge  my  action ;  which  seeks  remedy  and 
vindication  against  such  insufferable  injury, 
ibaposed  upon  me  without  any  reason  of  the 
defendant  shewn  either  itf  his  presentment,  or 
in  the  defence  of  the  action,  for  justifying  tbis 
flcniidail  and  oppression. 

That  these  men  were  under  an  oath  at  tbis 
fime  of  a  Graqtl  Juryman,  and  under  the  execu* 
lion  of  that  office,  will  not  draw  any  matter  that 
hehmgs  not  to  that  office  and  mmistry  under 
thdir  oath,  or  justify  tbem  in  whatever  they 
shall  do,  say,  or  write,  that  is  foreign  to  that 
effice.  if  they  "^ave  no  authority  to  do  what 
they  have  done,  their  plea  that  they  did  it  as 
Grand  Jfn^men  mhancetli  their  wrong,  while 
they  seek  to  entitle  it  to  a  judicial  proceeding,^ 
and  I  shall  be  most  of  all  hurt  by  your  losd- 
ship's  judgment  in  theicase. 

The  Precedents  cited  by  Mr.  Holt  to  prove 
no  action  will  lie  against  a  Grand  Jury  fi>r  their 
indictments,  is  where  tbe  presentments  were  of 
matters  criminal,  clearly  within  their  charge 
and  oath. 

Mr.  Holt  is  so-sensible  that  this  way  of  pro- 
ceeding is  a  *  by  tbe  Grand  Jury,  that 
such  be  justifies  their  proceedings  in  making 
this  Ifbell.  He  says  it  is  for  my  correction,  *  ut 
*  poena  ad  paucos,  metus  ad  omnes  perveniat' 
An  injury  it  is,  against  which  1  come  to  your 
Jordsbf  ps  for  relief.  But  a  stronger  reason  can* 
sot  be  thought  of  for  the  support  of  tbis  action, 
than  that  the  Grand  Jury  have  assumed  in  this 
libellous  presentment,  a  power  to  punish  aud 
censure,  which  no  man  is  so  little  acquainted 
wth  our  lawes,  as  to  allow  tliem. 


•  2So  in  MS. 


The  biading  $o  the  peace  is  aometime  the 
censures  of  the  court,  iipon  repeated  offences^ 
committed,  presented,  and  tried.  But  a  Grand 
J  m-y  es  presentment  of  facts  untryed,  are  notjooiir 
victive,  and  they  have  no  power  to  censure,  or 
promote  a  censure.  Tbis  is  the  business  of  the 
court.  ' 

Malitious  busy  bodyes,  that  are  hurtful  by  a 
pietended  officiousness,  have  been  always  held 
cbastiscable  as  wrong  doers. 

Grand  Juryes  are  to  enquhre  of  tray  tors,  and 
treasons,  but  this  with  great  prudence,  and  rea- 
sonable enqubies,  and  conclude  upon  probi^ile 
inducements.  But  not  to  dishonour  the  go*- 
vernment  by  sporting  with  men's  honors,  and 
liberties,  and  make  a  game  and  jest  of  judiciall 
proceedings.  They  had  better  give  their  ver* 
diets  by  the  chance  of  a  die,  whk;h  hath  been 
censured,  and  fined. 

This  presentment  condemns  itself  and  ap- 
pears to  be  absurd  and  unreasonable,  and  thefe* 
-tore  malicious,  and  false,  and  consequentlj 
actionable.  ^ 

This  may  be  the  first  action  of  this  kind 
(as  Mr.  Holt  says),  and  this  is  the  first  libell  of 
this  kind  called  a  presentment. 

I  allow  a  Grand  Juiy,  and  no  other  officer  can 
be  impeached  in  the  honest  discharge  of  bis  of- 
fice, with  the  best  prudence  they  have,  though 
not  always  in  tbe  best  manner, .  so  tbey  keep 
themselves  within  the  verge  of  their  office.  But 
it  is  too  slight  a  colour  to  impose  upon  your 
lordships,  that  therefore  they  are  not  to  be  an- 
swerable for  their  extravagant  and  factions  ex- 
cesses. Where  they  use  the  authority  of  their 
office,'  maliciously,  apparently,  and  thatof  theur 
own  shewing,  the  presentment  itself  makes 
and  declares  tlieir  fault. 

If  a  Grand  Jury  will  alledge  reasons  for  not 
finding  a  bill,  and  say  though  the  proof  they 
think  probable,  yet  they  have  a  good  opinion 
of  the  man,  and  think  him  innocent,  such  a 
behaviour  is  fineable. 

If  therefore  they  will  present  a  man,  anil 
say  he  hath  been  seen  in  such  company,  or 
done  an  act  which  tbe  law  doth  not  censure, 
but  they  will  take  upon  them  to  blame,  and 
condemn,  an  action  shall  be  allowed  to  lie  in 
the  case.  For  it  is  against  their  bath  and  of- 
fice, and  directly  against  their  dut^ ,  who  are  to 
pi^sent  no  m^n  for  hatred  or  ill  will,  nor  spare 
any.  man  for  favour  or  affection.  When  tbe^e 
do  nut  appear  they  are  presumed  innocent ;  but 
ail  presumptions  duly  made  in  favour  of  offi[- 
cers  vanish  upon  clear  evidence  of  malice. 

And  if  no  man  will  serve  in  any  office,  ek' 
cept  he  be  indemnified  for  all  the  disorder  aud 
oppression  he  shall  commit  in  that  office,  it  is 
much  better  to  want  them  ;  for  no  malice  is  so 
mischievous,  as  that  which  is  authorized. 

As  to  that  which  Mr.  Holt  says,  That  tbe  De- 
fendant being  a  Grand  jury- man  could  make  no 
better  and  mofe  particular  a  justification  then 
he  hath  done,  for  that  he  is  under  an  oath  of 
secrecy,  referring  to  that  clause  of  a  Grand  jury- 
man's oath.  The  king's  counsel,  and  fellows,  &c. 

This  oath  doth  not  oblidge  them  to  suJppreBt 


Digitized  by 


Google 


J3S7J  STA11&TRt4IA  3«C0AELBaU«l(>84y-*^.^jlftcefe^^  [laU 


dtieir  |ffM«n(vi«iiti»  nor  t»  pvo^eootei  tad  as- 

lo  tbif  action  the  Plaintiff  bath  prorokcd 
thorn  to  make  good  their  prewntm^t,  whC;h 
ib^y  ottght  to'  £>,  if  they  can,  in  his  roi^ty'a 
fer^ke. 

That  clause  of  their  oath  can  be  only  under- 
flood  to  this  purpose,  That  they  should  not 
give  notice  to  a  prosecuted  criminal  of  his  ao* 
cusation  for  the  making  of  his  escsipe.  For  all 
the  witnesses  to  an  in«iiotment  their  names  are 
ingroised  with  the  indictment,  and  tb^  are 
fworn  in  oonit.  And  it  is  now  in  practice  to 
examine  the  witnesses  pubhckly  to  an  indiot« 
»cnt.» 

Mr.  Hoh  useth  a  multitude  of  words,  but 
«M»es  not  to  the  merits  of  the  cause,  but  tooobes 
it  as  an  asa  mumbles  thistles. 


SIR  WM.WILUAIIS'8  ABGUMBNT. 

£The  MS.  of  this  article  is  in  the  hand- writing 
of  Sir  William  Williams;  as  is  also  the 
following  indorsement  upon  it :  **  My  Ar-> 
■*  gument  in  the  comt  of  Exchequer, 
**  Hill.  Sp  et  S7  Car.  3.  f&r  Charles  ear],of 
**  Blacoleafield,  *  tarn  pro  Domino  Rege 
«<quam  pro  seipso'  plaintiff,  againat 
<*Jobn  Starkey,  eiEH|.  Defendant.  Cur. 
"  adris." 

Of  the  many  passages  in  the  margin  ofthe  ori« 
ginal  MS,  some  whicfa  are  merely  abstracts 
of  the  matter  in  the  text  are  here  omitted, 
and  some  are  here  inserted  as  notes  with 
the  designation  of  <'  MS."] 
Tab  Gbhbbal  Qukstion. 

Whether  there  be  a  good  cause  of  action  for 
the  Plaintiff  against  the  Defendant  upon  this 
iBecord  r 

Tk9i  there  isa  good  cause  of  action  set  forth 
for  the  Plaintiff  in  bis  Declaration  I  suppose 
cannot  be  denved  9  for  I  do  not  observe  it  con- 
tradicted by  Mr.  Holt,  that  argued  for  the  De- 
lendanty  and  I  suppose  this  wiU  nut  be  insisted 
upon. 

The  Special  Questinn  in  this  case  I  take 
tobe; 

Whether  the  ItefendatU  by  his  Plea  hath 
aufliciently  answered  the  Plaintiff's  csuse  of 
action  set  forth  in  his  Declaration  P 

I  conceive  he  hath  not. 

In  my  way  to  the  argument  of  this  question, 
I  shall  observe  the  parts  of  the  Plaintiff's  De- 
daraJdon,  and  the  parts  of  the  Defendant's  Plea ; 
and  by  comparing  them  endeavour  to  satisfy 
fbe  courtj  that  the  Plea  doth  not  answer  all  the 
parts  of  the  Declaration , 

The  Declaration  consists  of  three  p>^« 

1.  It  sets  forth'  a  false  libellous  vrriting,  al- 


*As  to  this,  see  Lord  ShaAeihwry'a  Case,  voL 
7,  p.  105,  of  this  CoUecHioo. 


Mcinglt 
pu9i£Bdl 


la  be  devised,  framed,  vfritlcB 


by  the  Defendant  with  others  againal 
the  Plaintiff  falsely,  maliciously,  by  t 


without  any  lawliil  or  reasonable  cause,  ai 
Wantage  in  Com.  Berks  17  Sept.  168S— 

To  have  the  Phuntiff,  being  a  peer  ^i  tha 
realm  and  a  gentleman  of  his  majestjr^  bed 
chamber,  reputed  and  taken  for  a  person  dia* 
affected  to  ihe  govemmeiit ;  and  a  diatuiber  «f 
the  pea«e  $  «nd  to  expoae  him  to  his  miges^'s 
displeasure  and  distrust. 

fL  It  sets  forth  the  designe  of  this  libel  Aaa 
Cramed  and  pubiiahed. 

3.  It  avers  the  Plaintiff  never  was  dia« 
affeeted  to  the  government  nrtr.  a  diatutlMr  ef 
the  peace :  nor  guilty  of  any  of  the  mail 
contained  in  the  lUiell  charged  againat  hia. 

4*  It  seta  forth  the  ill  effects  4>f  this  '" 
upon  the  Plaintiff  that  the  Plamtiffhalh  hiat  Hi* 
gcaoe  and  good  opinion  of  his  majeaty :  Amd  di- 
vers false  rumoum  and  scandals  are  thcrekf 
stirred  andlspread  amongp  the  noUea  and  other 
his  m^esty's  subfeets  of  the  Plainti£ 

I  shall  have  occasion  in  my  Ai^^amcnl  ta 
make  many  observations  upon  thu  lifaeUooa 
writing,  and  shall  then  state  the  parte  of  it. 

TheDefeBdanfs  Plea  ooosists  of  two  paita. 

1.  The  Defondant's  being  with  ^athera  of  a 
grand  inquest « ad  sessionemCeslr*;'  and  there 
presentmg  <  ad  eandem  sessionem'  hi  the  Eiiff* 
lish  words  in  the  Dedarationmentieaed,  irhiSk 
is  their  justification. 

S.  Their  traversekynted  to  this  jqatificatiett. 

This  Plea  is  insufficient  and  defeetive  in  tlMl 
part  of  it,  wbKh  is  the  Defei|dant'sjnstificaition» 
and  also  in  its  other  part  which  is  hia  travetaa. 

Th^  justification  is  insufficient  and  defective 
in  these  two  things. 

1.  It  doth  not  appear  by  the  plea  that  the 
Seasio  Cestr'*  mentioned  in  the  plea  van  n 
oourtthathadjurisdictienofthe  matters  aar* 
miaed^to  be  presented  by  this  inqueaft. 

S.  The  matters  mentioned  t^  be  presented  m 
theownper  setfocth  in  this  plea  are  not  a  Bse*" 
sentment,  and  ought  not  to  ha  reeeived  er 
taken  in  law  for  tte  presentment  of  a  grand 
inquest  upon  this  Mcord . 

3.  The  travemiadefoctiveheoaiiaa  itdolh 
net^ake  into 
which  are 

80  the  plea  leaves  part  < 
justified,  and  unftraversed,  and  canscyientiy 
unanswered. 

It  doth  not  appear  by  this  plea  that  ikk 
fismio  CestrS  waa  a  courtf  for  all  sessions  am 

*  «  1.  If  this  Sessie  Cestr'  does  not  appesr 
to  this  Court  upon  thisrecoidto  be  a  oosit 
having  jurisdiction  of  thsae  matten  attadgcd  ta 
be  presented  there,  then  the  juatificsliQn  Mi 
the  defendant :  8.  Thongh  acoort,  vet  if  the 
writing  called  a  presentment  be  not  n  begni  pas- 
sentmant,  the  mstificatimi  foils  defendaaL" 
MS. 

t  <<  Sessio  paeia,  SeSBen  ef  Oyer  and  Taa> 
miner.  Session  of  Gaol  Ddivery ,  flcsHsen  of 
Parliament,  Sessie  Poctanifla.    The  greatSea- 


i  into  it  all  the  parts  e£  the  deelavatioB 
ire  sot  oampiiBed  in  dm  joatifiealMn; 
plea  leaves  part  of  the  dechratiap  ■»• 
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not  courts  t  it  o^ifiet  m  mttiog  or  UMetiag^.' 
What  ootirt  was  this  wliether  aCoart  ofStssiopa, 
«f  Orar  and  Tennifier,  Gaol  Delif cry,  General 
^tettiona  of  the  Peaoe,  or  a  Conrt  of  Bxoboquer, 
or  the  ancient  monthly  court  held  before  the 
jttsticiar  of  Chester,  or  the  court  created  by 
the  statute  82  H.  8,  cap.  49,  and  altered  in 
•ome  respecU  by  th^  statute  39  II.6»  cm.  13, 
or  the  Court  established  by  stot.  37  H.  8, 
cap.  6,  of  all  which  courts  lord  Goke  in  His 
8  Jnst.  takes  notice,  and  they  are  all  oistto—  in 
oommon  parlance. 
This  coait  hath  not  its  stile  in  this  plea. 

*  Sessto  Cestr*  no  stile,  any  one  of  these  coufta 
nay  be  hoUben  before  sir  Geo.  Jeflireva,  knt. 
and  hart,  justice  of  Chester,  and  John  Warren, 
esq.  another  justice  of  Chester ;  these  are  their, 
titles,  not  the  stile  of  the  court  %  they  have 
titles  whatever  court  they  sit.ia. 

They  are  so  named  with  tiiese  additions  hi 
^edai  commissions  of  Oyer  and  Terminer  and 
gaol  deUverr,  and  in  the  commission  of  the 
|»eace  established  in  this  eoonty  by  the  stat. 
S7H.8,cap.  5. 

Thecooitsin  Westminster-kail  are  known 
by  dieir  stiles  as  King's-behch,  Chancery, 
Onnmon  Pleas  and  ExcMquer ;  and  if  the  stue 
ke  mistaken  it  most  be  taken  to  be  *  coram  non 
*judice.' 

If  this  Joslifieationwerein*  Cur' dornhnr^ 
« tent  apod  West,  coram  GeoivioJefifVjrs'  and 
<  sociis  suis'  this  wonki  be  nauf  nt,tethere  is  no 
Mch  court ;  and  this  conrt  in  pleading  coald  not 
amend  this  lor  the  King's-hench. 

And  if  the  Defendant  will  hare  advmntafie  of 
tiiis  matter  to  excuse  himself,  that  he  did  it  in 

•  come  of  justice  in  a  court  of  justice,  he  must 
shew  the  court  so  as  it  may  nppear  to  this 
^ourt,  that  Such  c6urt  had  iurisdictien  of  such 
matters  as  are  supposed  to  be  presented  in  this 


Weelim  1*  As  to  the  objection  made  by 
Kr.  Holt,  That  this  conrt  ought  to  toke  notk» 
tfthe  couits  in  the  County  PaUtine  of  Chester 
nnd  of  their  course  of  proceeding,  without  spe- 
mlnleadingof  them  or  shewing  them  to  the 
^omr. 

Though  this  be  admitted  that  the  Courte  of 
Westminster  are  obliged  to  take  notice  of  the 
course  ^f  prsceeding  m  the  courts  in  Coiatyes 
ftktine; 

That  is  when  the  ooittt  is  shewn  in  pleading, 
hot  this  conrt  is  not  obliged  to  guess  at  the 
meaning  of  a  pIsa  teaching  the  court  without 
naming  andsttUngihe  court. 

m  ■         ■  I         ■■!         ■III!    I       ommmmm^b^m^ammmm^tmm 

in  Wales  are efiaetad  by  thestet.S4H 
shatt 


8,  sap.  M,  which 

King's  Great  Sessions  m  Wales, 


be  called  the 

No  act  gives 


-  Aia  supposed  Court  the  name  of  Sesdons.  8pel 
man's  Glossaries,  Senio  liyemaKs,  Sessio  4ua- 


Jis  mentioned  there  not  taken  lor  i^ 
Court.  Vide  ^Onria' In  hisbook.9.  if  supposed 
«  Court,  It  doth  not  appear  upon  this  record 
what  court  of  Sessions  this  was.  3.  all  oourts- 
are  known  by  their  sMe  t  this  iabdttho  stile' 
•^oftliisCMrt."    Ma 


The  course  of  the  Courte  in  WeslminstM*'* 
ball  is  the  bw  of  the  land,  and  every  court  in 
Westminster- ball  is  obliged  to  take  notice  of 
Ae  course  of  the  other  courte  there,  without 
ahewmg  their  course  in  pleading.^  If  a  record 
of  the  Conrt  of  Kind's  Benoh  comes  before 
this  court,  yon  wiH  take  notice  of  the  fbrras  of 
that  court ;  but  the  courte  in  Westminster'* 
hail  are  notobhged  to  ttik»  notioe  of  thn  stiles 
of  the  respective  courte)  if  liiey  be  mistafceb  iH 
pleading. 

If  the  conrt  be  riffhtly  stiled  in  pleading,  thn 
other  courte  are  oEliged  to  take  notice  of  lh4 
course  of  that  court. 

It  is  manliest  it  doth  not  appear  hi  the  plesi 
that  this  session  had  jurisdiction  of  the  matter* 
supposed  to  be  presented ,  it  doth  not  appear  fn 
the  plea  what  court  Ihiii  was. 

Neither  is  there  enough  set  IMh  in  fhk 
plea,  for  thb  court  to  intend  thai  this  aessieii 
had  jurifllictiett  of  these  matters. 

A  record  in  any  caurt  in  Westminster  h 
binding  to  o^er  courte,  so  is  a  record  in  tfa^ 
Chique  Porto ;  hut  a  recoid  in  Chester)  IKiriiam 
or  Lancaster  te  otherwise,  for  tliey  are  another 
manner  of  franohisoh 

An  outlawry  in  Durham  or  Chester  shall  bn 
disaOowedand  are  net  pleadable  in  oouite  here,^ 
because  they  are  hot  private  jurisdietions  wfaic& 
extend  not  oeyond  their  own  nredncte. 

It  must  be  admitled  that  Chester  is  a  County 
Palatine,  and  tknt  regal'jwisdiotkm  is  incideni 
to  every  County  Palatinet ;  and  coneeonently 
hatli  courts  which  have  jnvisdkstktt  in  pleas  of 
die  crown  and  civil  pleas. 

And  so  for  the  Courte  of  Westminster«*1iall 
toke  notice  there  are  courte  of  justice  in  the. 
County  of  Chester,  as  incident  to  the  County 
[qu.  Paktine]  of  Chester. 

But  the  Courte  of  Westminster  do  net  tefca 
notice  of  all  eourte  in  a  County  Matine,  or 
allow  of  all  tiieir  contee  in  Aeir  courts  or 
their  preridentBi. 

A  Writ  of  Emir  to  reverse  an  outlawry  it 
the  county  of  Lancaster,  Error  asaigned  *  quod 
'ad  comitet'  Lancastr'  tent'  ibid,'  &c.  Whereas 
it  riiould  have  been  *  tent*  apod  Laneastr'  in 
*  Comitat'  Lancastr*  and  the  ibidem  would  not 
serve,  though  a  hundred  presktenlto  prodneed 
out  of  that  court  to  warrant  it. 

If  this  session  mentioned  in  the  plea  be  4 
session  held  by  any  commission  either  of  Oyer 
and  Terminer,  gaol  delivery,  or  peato,  the  ao-' 
therity  and  commission  of  tbe  court  ought  to  be 
set  forth. 

And  this  as  well  in  the  county  (tf'Chester  as 
in  any  other  court 

Because  these  courts  by  u^se  oumniissionB 
are  not  courte  incident  to  the  couaty  i^alaiine, 
neither  do  the  courts  ^t  there  wMia  any  sudi 
commissions^  issued  out  of  tbe  fexdm^uei  in 


•  Lane'a  Case,  S  Coke's  Bep.  fol.  1«. 
t  19  Edw.  4,  fol.  16. 

t  Davya's  JAep.  fol.  6%    The  Olst  of  thn 
County  Palatine  of  Wexford. 
N  Slada^  Case,.  4  Co.  JE^.  M; 
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^¥aD«ag«s  are  lost^  and  the  subject  will  be  eoD* 
eluded  by  the  jud^pneot  of  a  court  upoo  a  re- 
cord &ot  sufficiently  pleaded  ov  prodaced  or 
pro7ed,  as  it  ouglit  to  be  by  the  methods 
of  law. 

BushelPs  Case,    Vaughan's  Rep.  f.  1S8.—  . 
The  reasons  in  the  aijgf'ument  of  ray  lord  chief 
justice  Tangrhan  affirmed  by  the  judgment  of 
the  court  in  that  ease  do  not  pnly  prove  this, 
but  do  very  much  illustrate  it    [ISee  Bushell^ 


the  county  Palatine,  but  by  commission  from 
the  Great  Seal  of  England,  by  the  Stat.*87  H. 
8.  c.  5. 

And  the  court  of  Assizes  so  generally  called, 
holden  before  the  justice  of  Chester,  is  a  'court 
constituted  by  act  of  parliament  of  S9  H.  8. 
cap.  43  ;  and  not  an  ancient  county  Palatine 
court 

Since  there  are  these  Tarions  courts  in  the 
county  of  Chester,  the  authority  and  jurisdiction 
of  the  session  mentioned  in  the  plea,  ou^ht  to'be 
•et  forth  by  the  defendant,  who  doth  justify  him- 
self by  proceeding  as  juror  in  that  court ;  other- 
wise this  court  cannot  take  notice  of  that  court 
ThisSessio  Cestr*  may  be  a  session  of  oyer  and 
terminer,  peace,  or  gaol  delivery ;  which,  ongfat 
to  be  shewn. 

The  Plaintitf  in  his  declaration  doth  alledge 
that  the  defendant  with  others  by  conspiracy 
did  falsely  and  maUciously  devise,  frames  write 
and  publish,  .a  false  scandalous  libel  against 
liim,  aiid  set  forth  the  tenor  of  it  to  be, 
.  <*  We  the  Grand  Jury  sworn  to  inquire  for  the 
body  of  the  county  ot  Chester,  at  the  assises 
hw  in  tha  Common  Hall  of  Pleas  in  the  Cas- 
tle of  Chester  upon  Monday  the  17th  Sept  35 
Car^a." 

The  d^endant  in  his  plea  confessctn  that  he 
did  present  in  '  his  Anghcanis  yerbis,'  in  the  de- 
claration mentioned,  so  «in  the  libel,  he  gives  this 
court  one  stile,  in  his  plea  another  name :  he 
atiJes  the  court  the  assizes  in  his  libel,  but  the 
session  in  his  plea. 

.Therefore  to  excuse  this  matter  he  ought  to 
■hew  the  jurisdiction  of  this  session,  and  ^the 
authority  of  it/  whereby  this  court  may  judge 
©fit 

That  thi^  ought  to  hav'e  been  so  shewn,  I 
shall  endeavour  to  make  out  by  authority,  pre- 
cedents and' reason. 

Lord  Coke's  1  Inst.  fo.  303.  Where  a  mat- 
ter of  record  is  the  foundation  or  ground  of  the 
suit  of  the  plaintiff,  or  of  the  substance  of  the 
plea,  there  it  ought  to  be  certainly  and  truly 
alledged  ;  otherwise  it  is,  where  it  is  but  con- 
ireyance. 

The  reason  I  take  to  bo  that  the  court  in  which 
the  action  depends,  may  have  the  matter  of  re- 
cord so  fully  and  clearly  betbre  them  that  this 
court  may  judge  of  the  matter  of  necord,  whe- 
ther it  be  sufficient  in  law  to  maintain  the  ac- 
tion or  defend  the  plea,  and.  not  to  trust  to  a 
bint  of  a  record,  for  the  court  is  to  judge  by  the 
record  before  them,  not  by  implicit  faith  of 
what  was  before  another  court. 

Therefore  it  ou^ht  to  appear  to  the  court 
where  the  record  is  brought,  that  the  court 
where  the  record  was  made  had  jurisdiction  of 
the  cause,  and  that  the  record  is  sufficient  in 
itself  to  justify  the  matter  alledged  in  the 
pleading. 

.  Withall  it  is  necessary  it  should  be  so ;  that 
the  suitor  may  by  plea  or  replication  of  *  nul' 
tiel  record'  bring  that  record  before  the  court, 
01^.  at  least  wise  hare  the  truth  of  that  record 
tried.    .  ' 

If  this  sourve  of  pleading  bs  allowed,  these 


Case  vol.  6,  p.  999,  of  this  Collection.] 

A  Habeas  Corpus  directed  to  the  sberifls  of 
London  to  have  the  body  of  Edward  Bnsbell, 
by  them  detained  in  the  prison  together  with 
the  cause  of  his  caption  and  deteyner^  m  the 
court  of  common  pleas. 

Returned,  that  at  the  king's  court  of  Besaion  ef 
oyer  and  terminer,  held  for  the  city  of  London 
before  sir  Samuel  Sterlm^  thei\  mayor  of  Lon- 
don and  divers  other,  his  majes^'s  justices, 
*  by  vutue  of  his  Majesties  Letters  Patenfei 
'  under  the  Great  Seal  of  England,  &c  directed 
'to enquire  hear  and  determine  the  offences 
therein  specified,'  among  others  the  offences 
of  nnlawfuU  congregating  and  assemUing,  &e. 
the  said  Bushell  was  committed  to  the  gaol  of 
NewffOte,  under  the  custody  of  the  sherilb  of 
Lon£m,  by  Tertue  of  an  order  made  by  the 
said  court  as  foUoweth : 

*  Oidinat'  per  cur'quod  finis  40  Mercar'  po- 
natnr  separatim  super,  ^ward  BusheU  and 
eleven  more,  for  that  they  being  jmron  &c. 
had' acquitted  certeyn  persons  of  the  tiespaasa 
contempts  and  nnlawfull  assemblies,  in  J  one 
contra  li^em  bujus  regni  Angliae  contra  plenam 
et.manitestam  evidentiam  contra  direotionem 
cur*  in  materia  legis,  hie  in  curia  hie  aperte 
datam  et  dedaratam  de  premissis.' 

Committed  till  they  pay  the  said  forty  maifa 
or  be  delivered  by  due  coum  of  law. 

The  party  was  delivered  upon  this  Habeai 
Corpus,  by  the  court  of  Common  Plena,  23 
Car.  2 — ^ 

Because  -the  court  hath  not  knowledge  by 
this  return,  whether  the  evidence  given  weie 
fiiU  and  manifest  or  doubtful,  lame  and  dark  « 

Because  it  was  not  returaed,  what  evidmse 
was  given: 

There  was  before  the  court  of  Consmda 
Pleas,  only  tlie  judgpnent  of  the  court  of  Oyer 
and  Terminer  upon  the  evidence  before  thesp, 
and  not  the  evidence  given  before  them  : 

And  the  judgment  of  the  court  of  ComnMn 
Pleas,  is  to  be  given  and  grounded  npnn  their 
own  inferences  and  understanding,  and  nsc 
upon  others. 

It  Vas  objected  there  that  *  Institntnaa  ert 
<  quod  non  uquiratur  de  discredone  jodids.' 
^  That  the  court  of  sessions  in  London  is  not 
to  be  looked  upon  as  an  inferior  cM>ort,  havii^ 
aU  the  judges  commisdoners : 

That  the  eourt  having  heard  the  evidence  it 
ought  to  be  credited  that  the^evidence  was  desr. 

Yet  the  party  discharged  upon  the  said  rea- 
sons. 

Here  )b  left  in  our  plea. 

It  is  not  the  judgment  of  the  oourt»  or  ifcs 
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discKtion  o^  the  court  that  is  here  made  sacred, 
but  the  iudgraeDt  and  discretion  of  a  jury. 

.Ao4  that  not  io  tnaterid /actit  butm  materid 
iegiSf  as  I  shall  shew  iu  its  proper  place. 

Ought  not  the  junsdictioQ  of  this  court  [to] 
appear  clearly  and  manifestly  to  this  court,  and 
not  the.courtand  the  plaintiff  [be]  bound  bv 
this  'general  allegation  of  a  J  Sessionem  Cesir'^ 
w/thoiit  shewinyr  wW  court  it  is,  or  the  power 
or  jurisdiction  of  it|  or  the  nature  of  it  ? 

And  this  is  a  limited  jurisdiction  bounded 
witlun  jtself  in  its  enquiry. 

These  precedents  .justiiye  and  require  the 
court  should  be  set  forth^  ia  such  pleadings  as 
this  is. 

In  an  action .  of  trespa^ik,^  the  defendant  sir 
Christopher  Heydon,  pleads  sj)ctqiaUy,  and 
makes  a  title  to  the  lands  in  the  Declaration, 
under  an  attainder  of  Dudley,  for  High  Trea- 
SOU)  upon  an  indictment  tauen  before  com- 
missioners .of  Oyer  and  Terminer  \  whereby, 
and  by  act  of  parliament  of  attainder  gToimded 
on  the  conviction,  those  lands  were  forfeited, 
and  granted  from  the  crown  to  the  defendant. 

In  that  case  the  defendant  in  his  plea,  sets 
forth  tli6  commission  of  Oyer  and  Terminer ; 
the  names  pf  the  coounissioners  and  their 
power  to  enquiry  '  per  sacramenta*  of  *  proV  et 

*  kgar  homin'  &c^'}  he  sets  forth  of  what  crimes 
they  were  to  enquire. 

Note  the  wliole  proceeding, in  that  case  upon 
that  Record  was  void  as  a  proceeding,  *  coram 

*  nonJudice;'  which  would  not  have  appeared, 
had  not  the  commission,  and  proceedings  upon 
it,  been  set  forth  in  the  plea. 

,  Therefore  judgment  was  given  for  the  plain- 
titfin  that  action. 

In  an  action  uDon  the  ca8e,t  the  plaintiff 
declares,  that  the  oei'endant  at  the  general  Gaol 
Delivery  for  the  county  of  Warwick,  held  at 
IVarwicl^  6  August,  8  Jac.  before  sir  Peter 
Warburton,  one  of  the  justices  of  the  common 
bench,  and  sir  Thomas  Forster  another  pf  the 
ji^ftice^  of  the  common  bench,  Justices  of 
the  peace  *  necnon  ad  diversas  felon'  audiend,' 

*  et  terminaod' assignat'  falsoetmalitiose  absque 

*  uUft  verft  et  legitim4  causiL  procuravit,'  &c.  the 
plaintiff,  and  imprisoned  and  detained  in  pri- 
sou,  ^Qu$guehejv9s  '  debito  modo  acquietal' : 
judl^mei)^  upon  a  Writ  of  Inquiry  for  '  the 
plaintiff.  I..       . . 

Judgment  arrested  aAer  writ  of  inqqury  exe- 
cuted, for  that  the  Declaration  was  notgood*  be- 
cause it  is  grounded  upon  a  malicious  prosecu- 
tion of  an  indictment  at  a  Gaol  Delivery,  and 
it.  ia  not  alle^ged  in  the  Declaration,  that 
they  were  justices  <  ad  Gaolam  deliberand' as- 

*  signal' 

.Although  sheyni  they  were  justices  of  peace 
and  of  Oyer  and  Terminer,  and  were  in  truth 
justices  of  assize  and  Gaol  Delivery.  Yet  be- 
cause this  did  not  appear  upon  Kecord,  the 

.*  The  earl  of  Leicester  v.  s^r  Christopher 
Heydon,  Plowd.  Comm.  p.  384. 

f  See  th^  Case  of  Lovet  c.  Fawkener,  Cro. 
Jac.  357,  1  Ro.  Rep.  109,  2  Bulft.  270. 
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court  would  noi  help  the  plaintiff  by  intend- 
naeut.* 

Many  .presidenta  of  actions  f  for  procuring 
persons  to  be  indicted,  an<||  indicting  persons 
lalsely  and  maliciously  without  cause,  by  con- 
spiracy ;  several  pleas  by  xiefendant  that  they 
were  jurors  and  prosecuted  the  plaintiff,  or  in- 
dicted him  without  any  conspiracy  iipon  their 
oath  as  jurors: 

In  all  these  presidents ; 

The  courts  are  set  forth,  their  power  to  en- 
quire, and  of  what  crimes,  with  their  other  dr- 
cumstances. 

No  president  for  this  plea  in  all  the  boeks  that 
I  can  meet  with. 

I  f  this  Scssio  Cestr'  shall  be  taken  by  this  court 
to  be  such  a  court  upon  this  record,  as  hath  ju- 
risdiction of  the  matters  surmised  in  this  libel, 
and  that  this  inquest  is  duly  impannelled,  sworn, 
and  returned,  to  enquire  of  these  matters; 

1  conceive  and  shall  endeavor  to  satisfieyour- 
lordship,  that  this  Muitingset  forth  in  the  plain-  ■ 
tiff's  Declaration  to  be  a  libel,  and  mentioned  ia 
the  defendant's  plea  to  be  their  presentaverant ; 
tliat  it  is  no  presentment,  and  ought  not  to  be  so 
called,  or  received  in  a  court  of  law  for  a  pre- 
sentment, or  to  be  so  allowed  in  pleading  upon 
record. 

And  consequently  though  this  Sessio  Cestv'  • 
was  and  shall  be  taken  a  court  sufficient  for  this, 
purpose,  and  this  inquest  a  sufficient  inquest  to 
inquire,  and  present  according  to  the  oath  and, 
dutv  of  a  grand  jury : 

Yet  this  writing  oeiug  in  itself  libellous,,  and 
no  presentment,  it  hath  lost  the  sanction^  of  a  « 
presentment,    and   then    cannot    excuse  tha. 
framers  and  publishers  of  it,  though  of  tho. 
grand  jury. 

That  it  is  not  a  pn-esentment, 

I  offer  these  reasons  against  it. 

This  hath  neither  the  fonanor  soUitanqf  of; 
a  presentment ;  it  is  not  positive  ixx  any  pact,  to* 
any  thinsf,  person,  place,  or  other  circumstanoe. 
I  desire  leave  to  state  it.      . 

It  runs,  <<  we  hold  ourselves  bound  in  this  dis-^ 
tempered  juncture  of  affaii-s  to  present  that  w^- 
have  strong  apprehensions  of  danger  frefm  adia-.. 
satisfied  partv,  who  not  only  shewed  their  de«i 
fectibn  openly  by  an  address  made  to  Heary^ 
Booth  and  su:  Robert-Cotton  at  the  laftcUctioii. 
of  knights  of  the  shire,  tending  to  alter  tbeMC- 
ceasion  of  the  crown,  &c."    .  .      •       <, 

But  also  by  their  several  meetings  and.  can 
balls  since,  which  administer  greater  8uq[»icion 
from  their  arms.  .  , 

And  for  that  they  assembled  with  schisFma- 
ticks,  and  disaffeotedt  in  the  poblk  reception  <^ 
James  duke  of  Monmouth. 

,*  "  Here  are  stronger  circumstances  to  in- 
duce the  court  to  take  this  proceeding  to  be 
before  persons,  who  really  bad  a  commission, 
of  Gaol  Delivery  td  warrant  their  proceeding, 
than  there  are  in  our  case,  to  take  this  Settta 
Cestr^  to  be  a  court  authorized  for  this  purpiiss.^^. 
MS. 

.    t  Rastall't  Entries,  pp.  lUS,  n4.. 
^U.  ^         •         igle 
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For  remedy  whereof  Vfith  relation  to  the! 
pM\c  peace,  and  also  to  wash  onr  hands  from 
all  misprision,  &c. 

We  conceive  it  expedient  that  the  principal 
persons  who  prommd  thesayd  seditious  ad- 
dress, and  those  that  were  notoriouK  in  ahetting 
in  the  riotous  reception  of  the  said  duke  of 
Monmouth,  Sec,  should  be  obli^  to  give  se- 
curity of  the  peace,  and  particularly  Charles 
cbrl  of  Macclesfield,  &c. 

Here  is  no  positive  presentment,  nay,  here 
is  no  presentment,  «« Only  we  bold  onrselves 
bomid  to  present.'* 

And  they  do  not  hold  themselves  hound  to 
present  because  they  know  it,  or  have  it  proved 
to  them  ;  or  hold  themselves  hound  to  present 
that  there  is  any  danger  from  a  dissatisfied 
party  in  their  county ;  but  that  they  have  stron? 
apprehensions  of  clanger  from  a*  dissatisfied 

party- 

They  do  not  present  what  this  danger,  is  or 
therein  this  danger  lies,  even  in  their  apprehen- 
sion ;  that  they  apprehend  the  peace  of  the 
country  is  in  danger,  that  they  apprehend  any 
danger  of  rebellion  or  invasion. 

In  their  motives  assigned  for  their  appre- 
hension of  danger  they  do  not  present  positive- 
ly any  particular  fact ;  they  say  "  by  an  Address 
made  to  Henry  Booth  and  sir  Robert  Cotton  at 
the  last  election  o£  knights  of  the  shire  to  alter 
the  succession." 

They  do  not  say  there  was  any  such  address 
Jftade. 

'<  By  their  several  meetings  and  cabals." 

They  do  not  say  they  did  meet  and  caball. 

'^Tnat  they  did  unanimously  meet  with 
ISchismaticks  and  disaffected  in  the  public  re- 
oej^on  of  James  duke  of  Monmouth." 

But  do  not  say  he  was  publicly  recdved. 

And  all  their  instances  intimated  in  their 
writing  are  but  evidence,  leading  and  inducing 
m  jury  to  believe  and  present  a  crime.  And  these 
40rinie8-^to  use  their  phrase, — this  is  but  a  cli- 
max -ef  evidence,  and  all  this  at  most  ib  but  a 
presentment  of  evidence  of  a  crime,  which  is 
DO  presentment  of  a  crime.  In  all  this 
they  do  not  name  theearl  of  Macclesfield,  nor 
any  other  person,  to  be  a  dan^rous  person  or 
persons  within  their  apprehensions,  or  to  be  a 
^tonfederate,  or  actor  in  these  addresses,  meet- 
iBgs,  er  assemhlyes. 

^  They  aoouse,  hir  their  apprehension,  a  dissa- 
J^sfied  party  in  their  county  only,  without 
naming  aay  particular  person.  < 

As  they  mention  no  particular  person  or 
crime,  so  they  present  bo  particular  or  other 
place  or  places,  where  thisaikiress,  these  meet- 
ings or  assemblies  were ;  and  if  all  the  other  cir- 
cumstances had  been  observed,  if  they  had  not 
iianied  some  place  or  places  in  their  county, 
where  these  misdemeanors  were  acted  or 
perpetrated,  it  would  be  a  void  and  illegal  pre* 
flentment. 

They  being  a  county  I^Jatine  and  limited 
juiifldiction,  they  ought  to  shew  these  crimes 
to  arise  within  their  own  county,  or  else  it  is 
not  within  their  inquiry,  and  therefore  void. 


The  variety  of  matters  and  things  ofiTered  ia 
this  presentaverunt :  The  offences  and  criilies 
aymed  at,  if  they  were  ezprestso  as  they  ought 
to  be,  and  as  circumstantially  as  the' law  rS- 
quires ; 

They  are  crimes  and  offences  of  different 
nature,  and  ought  not  to  be  charged^  in  any  - 
one  presentment  or  indictment,  but  in  several 
presentments  and  indictments,  in  respect  that 
they  are  divers  offences,  of  different  natare,  and 
ought  by  law  especially  in  the  case  of  a  peer, 
[to]  receive  different  wa^  of  trial,  and  in  every 
sub|ect's  case  receive  different  judgments  and 
different  punishments,  and  executions;  treason, 
riots,  unlawful  assembties,  breaches  of  the  paaoe. 

And  here  are  many  persons  drawn  into  tha 
same  presentment,  of  different  crimes,  of  tfif- 
terent  nature ;  and  all  are  not  accused  of  all  tfa^ 
crimes. 

As  this  writing  hath  neither  the  matter  nor 
form  of  a  presentment. 

So  it  hath  another  form  or  pmpose  diaa  ft 
presentment.  The  purpose  and  design  of  a 
presentment  is  to  accuse  men  of  crimes  by  law  ; 
whereby  they  may  be  brought  totryal  for  sudi 
crimes,  and  be  convicted  or  acquitted  by  legal 
tryal. 

And  process  of  law  issne,  ont  of  course  nnon 
such  presentment,  to  bring  in  the  accosed  to 
appear  and  plead,  and  to  bind  the  person  to  tha 
p^ioe  or  behaviour,  or  to  bail,  mainprize,  or  im- 
prison the  party,  as  the  offence  presented  re-> 
quires  it. 

But  this  preseittment,  and  iim  Grand  Jury, 
upon  this  significatwn  of  their  apprehension  of 
danger,  in  this  uncertain  manner,  from  a  djssa- 
tistied  party,  without  any  aocnsation  of  the  earl 
of  Macclesfield  of  any  certeyn  crime,  do  pass 
their  judgment  against  the  ^ri  of  Maccles- 
field and  others,  that  he  and  tbey  ought  to  bo 
obliged  to  g^ve  security  of  the  peace :  they  do 
not  pray  the  court  they  ra  vf  be  obligted  to  give 
security  for  the  peace ;  but  give  judgment  upon 
them  without  any  charg^e  against  them,  there 
is  no  mention  of  them,  till  they  <^ome  to  their 
judgment :  such  a  motion  had  been  proper  after 
a  presentment  And  why  do  they  do  thw?  Ther 
say  they  conoeivb  it  high  tipoe  to  manifest  thefr 
separation  from  traitorous  persfHM  and  treaaon- 
able  principles,  their  favourers  and  abettorB,  to* 
g[ether  with  their  detestation  of  the  climax  men* 
tioned  in  their  presentment. 

The  Bill  of  £xcluston  ;* 

Traitorous  associations ; 

Ignoramus  Juryes ; 

Inducing  perambulations ; 

Matters  not  within  their  inrisdiction  or  cn- 
quiiy  if  within  their  knowle&e.. 

FV»r  remedy  wheregf  with  rdation  to  the 
public  peace,  and  also  to  wash  our  hands  from 
all  misprision  by  concealing  proceedings  that 
may  encourage  greater  evils,  in  other  paili 
of  his  majesty's  dominions : 

We  conceive  it  expedient,  that  the  principal 
persons  who  promoted  the  aforesaid  seditioui 

*  See  4  Cobb.  Pari.  Hist 
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address,  and  the  ireoeiTen  of  the  duke  of  ttton- 
jDonth,  and  the  frequenters  of  conTenticles,  and 
harbourersand  countenancersof  non-KKmformist 
ministers*  should  be  obliged  to  give  security 
of  the  t 

And  particularly  Charles  Ear!  of  Maccles- 
lieldy  &c.  M 

Having  stated  the  parts  and  circumstances 
of  this  presentsTerunt,  which  is  a  very  reflec- 
tive paper,  and  hath  more  of  the  figure  and  &oe 
of  a  libell  than  the  forme  or  countenance  of  a 
presentment ; 

Full  of  ambigoitiesy  without  any  manner 
of  certainty ;  becoming  or  necessary  to  con- 
•titute  a  legal  presentment  from  a  grand 
jury: 

Though  it  su^^ciently  proves  itself  to  be  no 
presentment,  yet  I  shall  add  some  authorities 
to  justify  what  I  have  said ; 

That  the  law  requires  matter  legally  pre- 
sentable, and  legal  forms  in  presentments  and 
indictments,  and  that  without  such  matter  and 
form  they  are  void  and  nullities  in  law,  .and  so 
received,  and  adjudged  in  all  le^l  proceedings. 

A  certain  intent  in  general  is  required  in  an 
indictment  t.  I  shall  shew  hereafter  that  the 
like  certainty  is  required  in  presentments,  a^  to 
the  matter  and  form  of  presentments. 

A  presentment  is  a  verdict  of  the  grand  in- 
cniest,  or  of  some  other  inquest ;  and  ought 
therefore  to  present  matter  certainly. 

A  verdict  finding  matter  uncertainly  or  am- 
biguously lis  insufficient,  and  no  judgment  can 
be  given  npon  it  |j 

It  is  *vere  dictum  quasi  dictum  verita- 
«tis.»§ 

The  meaning  of  the  word  indict  or  indict- 
mtet ;  it  signineth  an  accusation  found  by  an 
inquest  of  12  or  more  upon  their  oath,  it  is  the 
Icing's  deckiration.^ 

To  shew  the^  law  requires  the  like  certainty 
as  to  matter  and  form  in  a  presentment,  as  in  an 
indictment: 

A  demurrer  in  replevin,  npon  a  distress 
taken  by  a  lord  for  an  amerciament  set  upon  a 
presentment  in  his  leet  ;** 

The  question  is  stated  diere,  whethert  he  dis- 
tress is  weU  taken  for  the  amerciament  upon 
this  presentment : 

The  case  ;  a  freeholder  erected  a  new  dove- 
coat  upon  his  freehold,  where  there  was  not  any 
before,  and  stored  it  with  pigeons ;  this  was  pre- 
sented at  the  leet  for  a  nuisance,  and  a  nun  as- 
sessed to  amove  it  by  such  a  time,  ana  for  not 
amoving  it  he  was  amerced,  and  for  the  amer- 
ciament a  distress  taken  by  the  lord. 

It  was  resolved  in  this  case,  that  the  pre- 
sentment was  not  good,  heoiuse  it^  is  hot 
said  in  the  presentment;  that  this  erecting  of  a 


*  u 


They  do  not  confine  this  to  their  own 


}  in  the  original.        }  Co.  Litt.  303. 
11  Co.  Litt.  £37.  a.         )  Co.  Litt  226.  a. 
iT  Co.  Litt  126.  b. 

«*  Phitt  V.  Steam,  Cro.  Jaq,  382.    Oodb. 
%S9*    lito»Rep.l39.SCto. 


dovecoat,  aM  storing  it  with  pigeons  was,  *  ad 
'  nocumentum  ligeorum  domini  regis,'  which 
ought  to  be  in  every  presentment  for  a  nuisanctf ; 
although  the  party  in  pleading  bad  averred  it 
to  be  *  ad  comune  nocumentum,*  yet  that  was 
not  sufficient,  for  it  ought  to  be  in  the  present- 
ment, which  is  the  chaif|«* :  wherefore  it  was 
adjudged  against  the  plaintiff,  that  his  distress 
upon  this  illegal  presentment  was  not  war- 
rantable.- ' 

This  case  sufficiently  proves  the  matter  and 
form  of  presentments  are  necessary  and  that 
such  presentments  as  are  defective  in  matter  or 
form  are  void  in  law,  and  so  taken  and  ad- 
judged in  legal  proceedings. 

This  also  proves  that  matter  and  form  is  re« 
quired  in  presentments  as  well  as  indictments. 
'    An  indictment  ought  to  be  certaiu  i^itbout 
ambiguity  and  is  not  to  be  taken  by  intend- 
mentf 

An  indictment  that  <  Afelonice  ex  malitiftsuft, 
'  proecogitatiL  occidit  John  Stiles'  without  the 
word  murdrevjit  not  ffood  ;  neither  would  such  a 
presentment  be  good;  and  the  clerk  of  t^e  crown 
cannot  supply. that  word  in  an  indictment. 

The  like  indictment  against  a  person,  that  he 

*  rapuit  et  camaliter  cognovit'  such  a  woman, 
>mmonXfelonice  not  sufficient.  Buckler  was 
indicted  and  *  eo  quod  ipse  tali  die  et  anno 

*  apad  in  quendam  Johannem  insultum  fecit 
<  ipsum  cOm  quodum  cultello  felonice  percassit 
*'  occidit  et  murdravit* 

By  the  opinion  of  the  court,  the  indictment 
was  naught,  without  showing  a  place  where 
the  murder  was  committed,  as  well  as  the 
place  of  the  assault,  for  they  .are  crimes  of  se- 
veral nature,  and  the  assault  might  be  in  one 
county,  and  the  murder  in  another  by  the 
death  of  the  person.  || 

If  a  man  be  indicted  or  appealed  of  treason 
or  felony,  or  of  trespass  in  a  foreign  country, 
and  be  acquitted  of  it,  he  shall  have  a  writ  of 
conspiracy  against  the  procurers  of  his  io- 
dictment.  § 

If  a  man  be  indicted  of  felony  or  treason,  in 
a  place,  where  in  truth  theije  is  no  such  place  ia 
the  county  where  the  person  is  indicted,  tha 
party  shall  '«have  a  writ  of  conspiracy  against 
the  i4>ettors,  procurers,  or  oonspiratora  for 
such  indictment.  ^  ■ 

1  conceive  the  indictors  tl^mselves  would 


*  *'  This  appeared  to  the  court  in  plea<fing  to 
be  a  void  presentment.  So  doth  this  present- 
ment in  our  record ;  and  the  court  ought  t» 
judge  npon  this  writing  set  forth,  if  it  be  a  suf* 
ticient  presentment ;  for  they  are  now  as  much 
to  judge  of  it,  as  if  the  presentment  were  remov* 
ed  before  them."  MS. 

f  Fitzwiliiam's  Case,  Cro.  Jac.  p.  19.  S.  0. 
Cro.  Eliz.  915  Yelv.  32. 

II  Buckler's  Case,  Dyer  10.  See  also  Hawk» 
PI.  Cr.  B.  1,  Chap.  64,  Sec.  42. 

Band's  Case  [Cro.  Jac.  p«  41«3  recitey  andidh 
lows  that  case  to  be  law« 

1}  Fitz.  Nat  Bre.p.lt5.  J. 

f  Fits.  l^aU  Bra.  p.  115.  K* 
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Coke's  4th  Iqst.  3 1 1,  Of  ^le  coa»hr  j^«^ttt|f» 
of  Chester.  'It  appears  b^  fhese  they  nevir 
clainied  jurisdiction  of  other  matter 'th^o  such 
as  were  urislng*  withio  the  coubty. 

It  appears  eveii  by  this  preseDtment  thai  this 
inquest  have  charged  the  plaintiff  with  cranes 
out  of  their  ioqnfry,  out  of  their  oath,  'out  of 
the  jurisdiction  of  this  court ;  they  accuse  him 
to  be  one  of  the  Ignoramus  jury » an  associator. 

The  traverse  in  the  defendant's  plea  is  insujQ^- 
cient  and  defectire ;  it  doth  net  take  into  it  all 
the  pavts  of  the  declaration,  whicti  are  not  jus- 
tified by  the  plea. 

Much  of  the  material  parts  of  the  declaratioDy 
which  are  the  ingredients  of  this  action,  is  left 
unaroided  by  the  justification  in  the  defend* 
ants  plea,  aqd  untra?ersed  by  his  trarerseand 
consequeutlv  unanswered  in  this  case. 

The' justification  in  the  plea  goes  no  fVirther 
than  to  justify  what  the  defendant  did  as  a 
grand  juror  at  the  session  of  Chester  upon  bis 
oath  and  conscience  according  to  his  e%'ideaoe. 
All  that  is  charged  in  this  declaration  to  be 
done  falsly  and  maliciously  by  the  defendant 
out  of  the  county  of  Chester  cannot  beju^tiGed 
by  his  plea. 

So  that  if  the  traverse  do  not  reach  all  that  is 
alledged  to  be  out  of  the  county,  the  tra?erse  b 
short  and  defective. 

TlTough  the  traverse  be  so  full  as  to  compre- 
hend the  charge  of  all  the  matters  surmised 
by  the  declaration  out  of  the  county  of  Chester; 


not  be  excused  in  such  cases,  by  beinff  indicteri 
of  offences  out  of  their  inquiry*  and  that  falsely 
Iknd  maliciously. 

Because  they  are  sworn  to  enquire  for  our 
.sovereign  lord  the  king  for  the  body  of  their 
county ;  and  their  oath  excuses  them  therein 
and  no  further. 

All  such  indictments  found  of  offences  in 
another  county,  or  in  places  which  are  not  in 
their  county,  are  void  and  *  coram  nonjudice;* 
and  if  such  jurors  should  be  questioned  inac- 
tions upon  the  case,  for  making  such  present- 
ments or  finding  such  indictment  falsely  and 
maliciously,  I  suppose  it  would  be  no  plea  for 
them  to  say  they  did  it  as  an  inquest  upon  their 
oath  and  conscience  according  to  evidence  in 
the  county  of  Chester. 

The  inquiry  8  of  all  ^rand  juries  arecircum- 
scribed  to  the  county  &r  which  the  grand  jury- 
serve. 

The  inquiry  of  this  grand  jury  is  not  only 
circumscribed  to  the  county  of  Chester,  but  the 
jurisdiction  for  which  they  serve  is  a  limited  ju- 
risdictiop,  and  circumscribed  to  that  county 
only,  being  a  county  palatine. 
^  And  whatever  is  done  by  the  court  or  inquest 
either  judicially  or  extrajudicially  in  any  mat- 
ter or  cause  cnminal  or  civil,  arising  out  of  this 
county,  or  which  in  fact  doth  not  arise  within 
this  Qounty,  is  void  and  ^  cojram  non  judice  *,' 
and  the  court  as  well  as  the  jury  is  answerable 
for  it. 

♦  Reoions, — "  Their  chatge  and  oath  is  to 
enquire  only  of  offences  and  offenders  within 
their  county.  The  jurisdiction  of  the  court 
goes  no  further,  and  if  they  go  further,  it  is 
void,  et  coram  non  judice. 
'"**  If  they  had  named,  that  Charles  earl  of 
9Iaccles6eld  was  guilty  of  treasonable  Asso- 
ciationf  at  Westminster :  had  not  this  been  a 
fibeir? 

<<  If  they  had  presented  that  Charles  earl  of 
Macclesfield  was' one  of  the  Ignoramus  Jury 
for  the  county  of  Middlesex,  or  that  be  was 

^for  some  unwarrantable  Bill  in  the  parliament, 
at  Westminster  or  Oxford  ;  t^ad  not  this  been  a 

.Cbel,  had  it  not  been  a  roid  presentment,  would 
dfis  plea  defend  them  P"    MS. 


•f  See  this  Association  in  vol.  8,  p.  781, 
lord  Shaftesbury's  Case.  Roger  North  (£x- 
amen,  112)  says^  *^  There  was  a  paper  found 
under  his  lordship's  lock  and  key  in  his  closet, 
being  a  diJLught  of  a  treasonable  Association. 
This,  the  jurymen,  who  acted  as  counsel  for 
^he  defendant,  would  have  shuffled  off,  on  pre- 
tence that  mention  bad  been  made  in  parlia- 
ment of  a  Bill  of  Association  to  be  brought  in. 
Whether  this  was  intended  to  be  that  or  not, 
was  not  materia  1^  so  long  as  the  import  of  it 
was  treasonaMe :  for  one  of  the  ends  expressed, 
was  to  destroy  the  mercenary  forces  in  and 
about  Loudon,  which  were  manifestly  the 
king's  ordinary  Guards ;  and  then  that,  sitting 
the  parliament,  the  govcrnmeot  vras  to  be  in 


the  majority  of  the  members :  but  the  thing 
itself  did  not  import  as  if  it  were  to  be  enacted 
by  narliament.  The  author  [Kennett]  brings 
fortn  the  authority  of  one  of  his  choice  counsd 
learned  in  the  laws,  sir  John  Kauless,  who  is 
•f  opinion,  that  this  paper  was  not  proved  a 
fact  of  the  earl's,  but  only  in  his  custody ;  true, 
and,  for  that  reason,  it  was  not  entered  in  the 
indictment  as  an  overt  act,  and,  if  that  had 
been  done  and  proved,  it  had  been  a  sujflEiciesI 
conviction ;  but  it  was  used  only  as  a  circuni- 
stance  that. made  the  direct  evidence  more 
credible;  and,  in  these  cases,  some  seditious 
practices  at  targe,  thoug:h  not  direct  treason, 
are  received  in  proof  for  the  like  intent.  There 
was  another  found,  which  made  more  noise  in 
town  than  this,  but,  by  reason  tlie  title  was 
enig^matic,  it  could  not  regularly  be  offered  as 
evidence.  It  was  a  li«it  of  uanie.*;  of  men,  un- 
der the  titles  of  *  worthy  men,'  and  *  men 
*  worthy,'  in  two  columns.  The  Orst>  by  in- 
terpretation, was of  prjef^rncient,  and 

the  o'tiicr  .  to  be  hanged.  Bn^  in  the 
observation  of  the  public,  that  white  and  bbck 
list  was  a  notable  discovery ;  for  it  shewcnby 
what  sanguinary,  as  well  as  partial,  measure^L 
the  party  had  proceeded,  if  tneir  designs  had 
taken  effciit,  and  quadrates  exactly  with  the 
discoveries  of  the  Rye  Conspiraicy,  as  the  ac- 
counts of  it  shew."  See  also  in  the  "  Sute 
*'  Tracts  from  the^ear'  1660  to  1689  ;"  jmb 
lished  in  1692  (p.  73)  "  The  Writing  of^As- 
**  sociation  entered  in^o  by  the  PrptMitenU  in 
<*  the  Reign  of  auee^^al^et^";  ' 
4  '    ' 
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Yet  if  any  thing  chiucge^  in  tbe  dedKatiofi 
against  the  defendant  was  dope  by  him  withifi 
the  .county  of  Cheater  otherwise  tbfin  aa  a 
grand  jury  man,  and  upon  lus  oath  and  oon- 
acieooe  according  to  hiseVidence ; 

Tins  ought  iUso.to  conie  within  his  tn,Ymp 
for  his  justification  jOannot  defend  biminthal 
matter. 

Now  let  tif  considier  the  charge  of  the  de- 
claration and  the  tr^LTerse  as  to  this  matter : 
that  pa^  of  the  plea  touching  the  defei^dants 
jdstihcation  is  sufficienlJy  discoursed  and  ob- 
served already. 

Though  the  facts  in  the  declaration  be  laid 
in  the  county  nf  Berks,  yet  they  are  in  tfieir 
nature  transitury,  and  therefore  they  may  be 
prored  to  be  done  by  the  defendant  in  any 
place  in  the  county  of  fierjcs,  or  in  the  county  ^f 
Chester y  or  ejsewhere  i^  and  as  the  plaiutitf  bath 
thisgeneralliberty  of  poof  by  law  uponithis 
.  declaration,  the  defendant  by  his  tra?eise  can- 
not tie  up  tbe  plain^tf  to  some  nlaces,  and  ex- 
clude him  of  his  proof  in  other  places. 

As  the  charge  of  tbe  declanUion  is  genera), 
.  ao  Uie  defendant's  justification  is  hat  particular, 
as  to  place  and  inatter ;  the  place  is  only  the 
place  of  the«  session  at  Chester,  the  matter  is 
only  what  he  did  as  a  grand  juryman  there 
u{>on  his  oath  and  cfsnscience,  according  tp  his 
evidence. 

Then  it  neofiss«ri)y  follows,  that  if  he  be 

Siilty  of  doing  any  thing  that  is  charged  in 
e  declaration  in  ac\y  other  place  than  where 
the  session  of  Chester  was  held,  or  in  any  other 
manner  than  as  a  grand  jurymui  upon  his 
.oath,  though  in  the  county  of  Chester,  and  this 
is  not  within  his  traverse,  then  is  his  plea  de- 
.  fecti ve,  and  judgment  ought  to  be  given  against 
him  upon  this  record. 

Now  let  us  consider  (he  traverse :  I  take  it  to 
be  defective  herein. 

The  travei-se  is  thif , 

<  Absque  hoc  ^uod  prsedictus  Johannes  Star- 

*  key  est  culpabUis  de  premissis  in  narr%tione 
'  *  pnedicta  ^perius  specificatis  et  ei  imppsi^ 
.  *  in  prsdicto  comitatu  Berk%  vel  alibi  eztn 

*  prcedictum  comitatum  C^str'  modo  et  ibrmpi 

*  prout  prsedictus  comes  superius  versus  eum 

*  queritur  vel  aliter  vel  alio  modo  quam  predic- 

*  tus  Johannes  Starkey    per  placitum  suum 

*  pradictum  allegavit  et  hoe  etc.' 

His  traverse  is  that  he  is  not  guilty  in  the 

.  county  of  Berks  or  elsewhere  out  of  the  county 

•f  Chester,  but  he  dothnottravecse  thatbeis 

Bot  guilty  in  all  <rth^r  places  within  the  county* 

of  Chester,  out  of  the  common  hall  of  pleas  at 

Chester  in  the  (^unty.uf  Chester,  where  he 

.  savs  in  his  plea  the  s^i^ipn  was  held,  and  to 

.  vbich  place  he  circumscribes  his  justificatifiD ; 

and  be  doth  not  carry,  his  juatificatiion  beyond 

.tbisplA^* 

So  that  he  may  be  guilty  of  the  Act  in  the 
declaration  in  some*  place  ib  the  county  of 
Cheitupr,  out  of  th^oommon-haU  of  pleas  in 
Che^r ;  which  coines  neither  within  his  jwh 
.tific^tipn  or  bjn  tqurerae:  for  hii^  jmtificatifln 
goes  to  no  other  plnca  in  OkealAr^Nc  elscvheie 


rthan  to  Ae  ooqiiiNin  ball  of  piesstfaiBre ;  eiwy 
fOtherpbiQe;  in  the  fiounAy  of  Chester  is  Jsk 
.04^  of  his  j(|st^fic9iti«in,4<Mr  be  h»|h  jooadeiit  loeal, 
And  hi'  ir^yf&me  goes  only  to  all  plaoes  in 
the  county  of  Berks  and  elsewhere  out  of  the 
joov^^^  oI  ChiaErter,  which  still  leavas  the  rest  of 
the  county  pf  Chciiter,  vhiduiaQat  el'itbe.cona- 
mou  iiall  of  pleas,  ^iQtrav^ersed. 

4ud  it  is  upt  to  be  .iwtendeil  that  (beiOOQimoii 
JM^  of  pleas  IGk  the  county  of  Chester  con- 
tains ^  uself  pil  fhB  OQQDi^  iif  iPhtfster. 

i^ecj^uae  4.  m«M  endfaf  er  to  prevMit,  at 
least  meet,  what  may  be  offered  to  supply  this 
detect  in  the  trav/srse. 

That  is,  tbottgih  there  is  not  «d  exprev  tra- 
verse as  to  aU  oiyber  places  in  the  county  of 
Cheqter,  which  axe  out  of  the  Common  Hall  of 
pleas  there ; 

Yet  the  words  *  aliter  vol  alio  modo'  will  fup- 
ply  this  defect  in  tbe  trarerse. 

The  wordp,  *  aliter  vel  alio  modo'  camiot  do 
this ;  for  the  '  aliter  vel  alio  modo'  go  to  the 
fact  charffed  in  the  Declaration,  ai5l  to  the 
manner  or  doing  it,  not  to  the  plaoe  where  Hie 
^ct  wall  done. 

For,  it  may  be,  the  Detedant  might  be  guilty 
of  this  fact  in  tbe  Commoa  Hall  of  Pleas  at 
Chester,  at  |he  sessions  there,  aAsr  the  jury  was 
jdischai^ed,  *  aliter  et  alio  mode,'  than  be  doth 
justify  in  his  plea,  or  before  he  sraBdiaoharged, 
otherwise  than  he  hath  justified,  by  posting  or 
publishing  this  libellous  writing,  m  disooorap 
with  others  who  were  not  of  the  jury,  and  that 
Aot  upon  his  oath  or  upon  evidence ;  therelbre 
it  was  necessary  to  maike  this  *  aliter  vd  alio 
'  modo,'  part  ot  the  traverse  lor  this  purpose, 
and  without  it  this  part  Of  the  traverse  had 

DCMH  nfiffictlvfi 

It  hath  been  adnOitted  by  Mr.  Holt,  and  even 
by  the  books  cited  by  him  it  is  very  pl%in,  that 
a  juror  whilst  upon  his  oath,  domg  hie  duljr 
as  a  juror  according  to  bis  evidence,  is  not 
iippeachable  for  such  doings,  by  any  writ 
of  conspiracy ;  but  if  after  te  is  discha^ed  ef 
this  duty,  be  shall  pubhah  and  aver  his  mdict- 
aent  or  presentment  is  true,  or  shall  fidsely, 
or  mahciously  publiab  the  same  to  tiie  prsfo- 
dicce  ^any  person,  be  is  liable  to  a  writ  of 
conspiracy  or  caae.*  Fits.  Nat  Brav.  115, 
21  £d.  S.  17. 13  Co.  it^.  SS  ;  and  not,  oited 
by  him,  80 Han.  6.6,  and  S3,  warrant  this. 

To  ahew  that  the  *  vel  aliter  vel  alio  modo' 
will  not  anawer  the  place,  bufe  the  manoee  of 
the  doing  of  the  fiict  Aaeae  t.  Sandersoa, 
Mich.  37,  38  Eliz.  Croke  Elis.  433. 

Troves  of 300 sheep;  lDeoember36  Elis. 
Defendantpleads  he  wasSheriffof  theoounty  of 
Lincoln,  and  that  John  Stiles  recovered  agamat 
the  Plaintiff  100^  and  a  *  fieri  fteiaa' to  levj 
thfit  debt  returnable  *  erastino  animarum' 
3S  Eliz.  that  he  by  vktne  thereof,  90  Oot.  36 
Eliz.  todkthe  said  dOOskeep,  and  sqkl  upon 

*  *'  A  inror  unduly  labouring  a  juror  pu- 
nidiable  by  action."  Ayrss  Vw  Sedgwick, 
Palm.  14Si  S.  C.  Gro.  Jac  Ml.  »  Ro.  Bsf. 
195.  197.  1  Danv.  78.    . 
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oofly  by  coospiracy  with  others  libel  a  sabfecC, 
though  tie  shaJl  stile  such  libell  a  presentmeDt;* 

And  thai  without  the  face,  forn^  or  matter  of 
any  preseDtmeot  or  indictment; 

That  this  will  not  defend  such  grand  jory* 
men,  against  an  action  for  such  libdl.f 

For  Mr.  Holt  to  say,  that  this  is  a  present- 
ment, without  proving  it  to  be  so,  will  no  more 
make  it  so,  than  the  grand  jury's  namin«r  ft  or 
stiling  it  so  will  make  it  a  presentment.  If  they 
had  odled  this  an  indictment  that  would  net 
have  m»de,  |  this  is  *  petiiio  principti.* 

|f  defendant  had  called  this  an  indictment  in 
-hisplea,  that  would  not  have  made  it  so ; 

To  allow  that  to  be  a  presentment  which  I 
have  endeavoured  to  make  out  cannot  be  so  re- 
ceived or  allowed  in  our  law.  ||  1  am  sure  I  never 
met  with  any  such  or  like  presentment. 

Mr.  Holt  had  done  well  to  have  justified  this 
to  be  a  presentment,  either  out  of  the  matter 
or  the  forme,  or  figure  of  it,  or  by  president 
or  authority ;  and  not  to  take  it  fbr  granted, 
that  it  is  so,  till  that  be  done,  I  hope  this  court 
will  not,  nay  cannot  receive  or  adjudge  it  ao. 

Olj.  9.  Mr.  Holt  in  defence  of  this  writiiMf 
did  seem  to  insinuate  to  the  court,  that  though 
this  writing  did  wanttiie  form  of  a  regular  pre- 
sentment, that  it  is  the  practice^  of  all  courts, 
and  the  officers  of  courts  by  their  practice  and 
offices  to  put  presentments  into  forms. 

And  by  that  intimation  of  usual  practice,  he 
would  shelter  the  weakness  and  defects  of  this 


the  23d  of  Oct  104  sheep  for  40/.  and  that  the 
ether  19^*,  sheep  remained    in  his    hands 

*  pro  defeotu  empismm'  and  at  the  day  re- 
turned this  writ,  which  is  the  same  conversion 

*  absque  hoc*  that  he  converted  them  <  aliter 

*  vel  alio  mode/  It  was  thereupon  demurred : 
the  whole  court  after  argument,  held  the  plea 
insufficient,  because  the  I>eclaration  supposed 
the  troyerand  conversion  to  be  the  1st  of  beer. 
36  £tiz.,  and  the  Defendant  iustifies  the  oon- 
yersion  in  October  35  EHz.  so  be  meets  not  with 
the  Plaintiff  in  time,  and  therefore  he  ought  to 
haye  traversed  it. 

And,  says  the  book,  the  traverse «  aliter  yd 

*  alio  modo'  shall  never  answer  to  the  time, 
but  to  the  manner,  of  the  conversion. 

WherefcMre  says  the  book  the  plea  doth  not 
answer  all  that  which  is  comprised  in  the  De- 
daratioa,  and  for  that  cause  is  ill  in  all. 

As  the  *  vel  aliter  vel  alio  modo'  in  that  case 
would  not  answer  the  time  of  the  fact,  no  more 
will  it  in  our  case  answer  the  place  where  the 
fact  was  done,  which  is  a  like  circumstance  in 
pleadioff,  butit  must  be  applied  only  to  the  man- 
ner of  the  Defendants  doing  what  he  did,  as  he 
justifies,  and  no  otherwise. 

Having  thus  mentioned  the  Plaintiff 's  De- 
dajation,  and  laid  before  the  court  the  insuffi- 
ciency of  the  Defendant's  plea  to  defend  him- 
self against  this  Declaration  in  this  action ; 

I  shall  proceed  to  answer  some  particular 
objections  and  observations  made  by  Mr.  Holt, 
in  his  argument  of  this  case. 

Obj.  1.  His  principal  argument  against  the 
action  is  by  justityinff  what  the  Defendant  did  in 
this  case,  was,  as  he  bath  set  forth  in  his  plea,  as 
a  Grand  Juror  upon  his  path,  according  to  his 
evidence  and  testimony  given  the  inquest  of  the 
Plaintiff,  and  according  to  their  consciences,f 
and  to  preserve  the  peace  in  the  county. 

And  for  his  authorities  to  justify  this  he 
eited  31  Ed.  3.  f.  17.  8  H.  4.  f.  6.  Fitz.  Nat. 
Brey.  115.  Stamford  PI.  Cor.  173,  Coke  13. 
Kep.  33.  Bridgroan's  Rep.  130.  Agard  v.  Wild. 
To  these  may  be  added  20  H.  6.  f.  5,  et  33. 
9  H.  4.  fol.  ultimo.  27  Aston,  plac.  13.  I  need 
not  take  up  the  time  of  the  oourt  by  answering 
these  several  books  particularly  and  severally. 

Stamford  grounds  his  opinions  upon  21  £d. 
3.  f.  17.  and  8  H.  4.  6.  and  so  Is  Fitz.  Nat. 
Bray,  upon  the  same  reason  with  these  books ; 
and  the  cases  in  13  Coke,  Rep.  and  in  Bridg- 
man's  Rep.-all  take  notice  of  these  books,  and 
as  they  are  an  authority  for  the  defendant  to 
justify  his  proceeding  as  a  grand  jur3rman  to 
present  and  mdict  in  doe  conrse  of  law,  so  they 
are  an  authority  for  the  plaintiff  that  a  grand 
juryman  warpmg  from  the  duty  of  a  grand 
juryman,  either  in  a  matter  which  is  not  within 
the  jurisdiction  of  the  court  or  commission,  or 
within  his  enquiry  upon  his  oath,  or  afWr  he  is 
discharged  of  this  duty,  shall  fidsely  .and  malici- 


.*  So  in  tiie  MS.  and  also  in  Croke. 

f  "  How  can  the  Defendant  say  this  present- 
ment, was.aooordingto  the  oonsctence  of  his 
foUow jurors?"    MS. 


presentment,  to  be  sm>plied  by  the  clerks  and 
officers  of  the  court  or  sessioiis,  by  their  offices 
and  places. 

May  ihe  clerks  translate  an  English  present- 
ment into  Latin  ? 

On  my  apprehension,  if  I  did  not  mistake 
Mr.  Holt,  as  the  defendant  misapprehended  my 
lord  Macclesfield  ;  he  did  admit  that  this  writ- 
ing, as  it  is  penned  and  formed,  wants  the  form 
of  a  presentment,  and  hath  need  of  another 
form,  which  it  doth  not  appear  it  hath  yet  re« 
eeived,  but  remains  still  the  same  upon  record^ 
to  the  reproach  of  the  earl  of  luux^esfield, 
without  any  alteration  of  it  in  form,  or  proceed- 
ing upon  it  in  any  legal  course. 

I. desire  it  may  be  well  considered,  what  Mr. 
Holt  hath  said  in  this  case,  touching  tins  new 
moulding  or  new  forming  of  this  presentment, 
by  the  cterks  of  the  court  ef  sessions; 

That  they  have  power  to  transform  it. 

This  may  be  of  a  more  dangerous  oonse-, 
quence  to  the  law  and  the  subject,  than  such 
presentaveronts  as  these  are,  it  the  clerks,  by 
their  places,  es  officio  may  supply  irregular* 

«  «  Palmer's  Kep.  f.  145.  Ayre  versos  Sedg- 
wick. If  awitnessshall  upon  huoath  slander  m 
a  matter  not  to  the  issue,  it  is  actionable."  MS. 

f  "  A  man  ought  to  do  justice*  juste' doe  he 
offends."  MS. 

t  So  in  the  MS. 

II  *<  This  is  not  called  a  presentment  in  the 
English  writing:  fit  also  to  oonsider  how  yalid 
an  English  presentment  is  P  if  it  ought  net  ta 
be  in  Latin  per  Stat?"  M& 
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bat  do  not  say  what  this  danger  is,  or  that  th« 
peace  of  the  country  is  in  danger. 

For  remedy  of  what  they  promised  with  re- 
lation to  the  pubKc  peace,  we  conceive  it  ex- 
pedient that  the  plaintiff  and  others  shatt  be 
obliged  to  g^iye  security  of  the  peace. 

The  question  is  not  upon  this  Record  what 
presentment  a  jury  may  make  by  law,  to  se- 
cure the  piublic  peace,  or  what  information 
the^  may  gi?e  lor  that  pnrpose,  to  a  court  of 
justice? 

But  the  question  is  upon  this  course,  whe- 
ther this  be  a  legal  and  warrantable  proceeding 
by  due  course  of  law,  to  publish  such  a  writ? ' 
ing  as  this  is,  in  this  manner,  against  a  peer  of 
the  realm. 

To  borrow.or  derive  Arguments  to  justify* 
thb  course,  either  from  the  power  of  grand  ju- 
ries, or  from  the  necessity  of  conserving  th« 
public  peace  of  the  kingdom,  or  the  peace  of 
the  country,  or  irom  the  power  of  Justices  of 
tlie  peace,  or  other  ministers  of  justice,  to 
binde  persons  to  the  peace  in  some  cases  at 
discretion,  or  from  the  fears  ai^d  apprehension 
of  danger  to  the  public :  (even  at  this  time  ad- 
mitting all  the  coiyunctions  in  the  writing  to 
be  true,  the  law  was  not  defectire  to  have  this 
suppressed  and  punished,  without  such  new 
invention  as  this  is.)* 

These  are  very  specious  topics  for  Argu- 
ments to  extenuate  the  errors  of  a  grand  juiy; 
and  may  be  nut  in  balance  with  the  circum- 
stances of  false  and  malicious  illegal  accusa* 
tions,  by  conspiracy  to  libel  a  peer.f 

But  to  argue,  that  Arguments  derived  from 
thele  considerations,  shall  justify  the  irregular 
proceeding  of  a  grand  mquest,  by  delivering 
such  a  wnting  as  this  is,  to  a  court  of  justice, 
and  to  give  it  the  sanction  of  a  presentment, 
only  by  calling  it  so,  so  very  reflective  upon 
the  honor  of  a  great  peer,  so  very  periiicious 


presentments  and  make  them  sufEcicfit  by  new 
forming  of  them. 

This  presentment,  as  it  is  doth  not  charge  or 
accuse  the  earl  of  Macclesfield  of  treason  or 
felony,  or  any  other  specific  crime  or  misde- 
meanor, shall  a  clerk  supply  this  defect  in  this 
presentment  ?  If  he  shall,  he  is  the  indictor,  not 
the  grand  jury ;  and  there  is  one  of  the  principal 
parts  of  our  criminal  law  taken  from  juries,  and 
put  into  the  hands  of  clerks. 

Grand  Juries  1  think  may  order  a  clerk  in 
their  presence  to  alter  a  presoitment  or  indict- 
ment in  matter  or  form  * ;  though  it  hath 
b^n  sometimes  scrupled  bv  judges.  If  the 
bill  be  delivered  to  them  by  tne  court,  they  can- 
not alter  it  without  the  leave  of  the  court. 

But  when  an  alteration  is  made,  certainly  the 
jury  or  inquest  ought  to  allow  and  agree  to  such 
alteration,  or  else  it  ought  not  to  stand  so  altered 
as  aA  indictment  or  presentment. 

'  I  agreie  the  clerks  of  the  courts  may  insert 
the  jurors  names,  and  the  stile  of  the  court  in 
the  caption  of  the  indictment  or  presentment ; 
but  that  they  can  alter  the  substance  or  form,  or 
add  to  or  diminish  from  the  presentment  or  in- 
dictment, I  do  not  know  any  law  or  warrantable 
practice  for  it. 

If  this  might  be  done  by  law. 

What  kind  ofpresentment  would  a  clerk 
make  of  this  ?  Would  it  be  for  treason,  fdony 
<»r  misdemeanor? 

Mr.  Holt,  either  in  his  plea  or  in  his  Argu- 
ment, hath  not  yet  infonned  us  what  present- 
ment it  is,  or  ofwhat  crime. 

And  ^  think  it  may  puzzle  all  men  what  to 
make  of  it.  I  am  snre  it  doth  me.  I  can  make 
nothing  of  it 

And  therefore  he  that  drew  the  plea,  did  well 
to  say  that  *  presentaverunt  in  predict'  An^ican' 
verbis  in  narratione  pred'  snperius  mencionat',' 
without  saying  of  what  sort  it  is,  or  what  it  is 
for,  whether  treason,  felony,  or  misdemeanor. 

Mr.  Holt  in  his  Argfument,  in  defence  of  the 
defendant,  lays  great  weight  upon  that  part  of 
the  plea,  which  says  that  the  defendant  among 
the  rest  of  the  grand  inquest  did  this,  *  Juxta 
<  eorum  conscienciasacad  conservandampacem 
'  dicti  domini  regis  in  comitat*  Cest. '   He  pli 


a  great  stress  and  emphasis  upon  the  writing, 
that  the  grand  jury  apprehend  the  peace  of  the 
couDtry  40  be  in  danger,  and  shall  they  not 
present  this  to  the  court  ? 

There's  not  one  word  in  the  plea,  that  the 
peace  of  the  country  was  in  danger,  at  the 
time  of  this  presentment ;  only  say  that  they 

*  ac  ad  conservand'  pacem  domini  r^s  in  co- 

*  mitat'  C^tr'  presentaverunt  in  prvdict'  Augli- 
<  can'  verbis  in  narratione.' 

They  do  not  say  in  their  writing  that  the 
peace  of  the  country  or  kingdom,  was  in 
danger.  s 

Tney  say  they  have  strong  apprehensions  of 
danger  from  a  dissatisfied  party  in  this  county, 


*  *'  Usual  for  mnd  juries  to  direct  their 
clerks,  but  not  to  be  swayed  or  correct  by 
Iheir  clerks."  MS, 


to  him,  by  bringing  into  question  his  life,  his 
estate,  and  his  Hberty :  and  to  expose  him  to 
the  displeasure  of  bis  prince,  and  to  raii^  and 
stir  a  disesteem  of  him,  among  the  nobles  and 
commons  of  the  kingdom,  as  is  layd  in  the 
Declaration ; 

And  that  by  this  new  way  and  means  ;|| 
When  there  are  ordinary  ways  to  secare  th^ 
peace  of  the  kingdom  and  country,  if  in  dan«- 
ger,  or  if  apprehended  to  be  in  danger,  without 
such  presentments  as  these  are :  and  there  are 
ordinary  remedies  to  secure  men  in  their  pri- 
vate or  public  fears,  without  such  proceeding 
by  grand  juries. 

The  peace  may  be  secured  by  the  ordinary 
methods  of  justice ;  by  complaints  and  inform  • 

*  '*  The  Arguments  from  danger  and  feaf, 
will  not  justify  this  course  of  signifying  their 
fears,  if  the  law  do^h  not  know  this  method." 
MS.  '        •         » 

f  **  This  is  a  new  way,  it  hath  np  warrant 
firoro  any  old  president."    MS. 

y  **  This  is  tp  invert  the  methods  of  law,  an4 
to  confoilnd  the  subject  matter  of  juries  m4 
judges,  and  of  other  ofBcerSk"    MS. 
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aHoiM  to  crrdinarj  cdiirto,  and'  ministers  and 
officers  of  justice; 

By  bmdin^  snch  ^persfShu  tb  the  peastce  npdn 
•enirity,  or  committing  of  them.  * 

It  is  the  duty  and  office  of  grand  juries  to 
present  crimes  and  criminals  circumstantially, 
and  particQlarly;  whereby  offlbiders  may  be 
brou^tto  trial  and  judgment. 

By  that  nfeans  the  innocent  wOf  be  acquitted,' 
and  the  gnilty  punished. 

This  way  of  accusation  is  not  the  worlc  of  a 
grand  jury,  this  is  no  part  of  their  office;  tliere 
ere  other  miormers  for  such  purposes,  who  are 
Habte  to  answer  for  their  infoVmatidns  when 
ftilieand  maficions. 

'  O^'.  4.  That  this  may  be  of  ill  consequence 
to  the  king  and  realm,  to  have  presentments 
of  grtod  juries  thus  impeached  bv' actions. 

1.  That  the  public  justiee  of  tn^  kingdom 


may  be  endangered  by  disdodraglDg  grand 
Jones  in  their  mity,  by  exposing 'them  to  ac- 
tios for  doin^thenrdnty. 

S.  Tbat  It  is  the  ri^ht  of  grand  Juried  to  en- 
qoire  into  the  miscama^  of  their  coimtry. 

S.  That  the  whole  kin^om  is  concerned  in 
this  pri?ilege  of  a'^nd  jury. 

4'.  And  every  snb)e<;t  is  interested  in  the  be- 
nefit t>f  it 

5.  And  if  this  action  prcTail,  theprivileg'e,  the 
rl^i  and  trust  of  a  grand  jui^  is  impeached. 

An$.  I  answer  this  is  an  argument  to  sup- 
portiuriesin  their  enormities ;  aod'the  argument 
IS  of  greater  danger  td  the  kinir  and  the  realm, 
and  to  the  law,  to  the  right  anj^Iiberty'of  erery 
sniyeet,  than  the  action. 

And  that  to^prondonee*  such  sanction  for 
grind  juries  by  law,  in  a  supreme  court  of  law, 
thatitis  not  safe  for  thekingorr^Im,  td|impeach 
their  proceedings  by  action,  may  be  a  means  to 
subvert  the  law,  to  mjure  the  kltifif  in  bis  justice, 
and  to  Woondthe  subject  in  his  riJG^ht  to  all 
hehatb. 

Thelaiw  doth;  allow  grand  juri)es  to  present 
aikd  indict ;  arid  'though  they  comfe  togetlier, 
and  get  themselves  unpannelled  to  present, a 
ptesun,  tidstfly,  and  maliciously;  yet  s^ys  Mr. 
Hoh,  find  hath  cited  books  for  it,  this  being  in 
legal  course  upon  their  oath  as  jnrors,  the  law 
ptirges  the  malioe,  and  presumes,'  t|iey '  were 
swayed  by  their' oath  td  make  sUch  present- 
ment, add  that  their  first  malice  and  conspi- 
racy wis  ntf  ingredient  in  sUch  presentment. 

N6  book  id  the  law  that  I  mreet  With,  nether 
deth  Mf,  BoYt  cite  any  book,  that'  carries  tiilb' 
indemnity  fora  jiiror,'oeyond  a  prM^dtment'or 
indietm^rit,  abd  that  strictljr  in  the  eourse  of 
justice  as  juror,  and  whOst  juror,  and  not  after 
he  is  discharged. 

Is  thene  any  reasbn  to  extend  this  indem- 
nity, to  all  proceedings  of  grand  juries  be 
thrf  never  so  irregular,  be  tbeybever  sode- 
fiimatory  to  the  subject  f 

Thus  in  time,  and  perhaps  juries  have  pre- 
sumed to  make  remonstrances  against  lords,' 
and  commons  in  paHiimdnt,*  what  may  be 

•  As  trtiiii,  secMl  Bum.  500.  fol.  ed. 


more  sacred'  against  that  court,  or  any  other 
court  in  Westminster  Hall,  against  the  council 
board,  against  the  great  office-rs  of  the  kingdom. 

And  shall  this  be  ^vith  impunity  ? 

And  this  not  by  presenting  or  aocusing'any 
of  these  of  any  particulat'  crime,  in  any  form 
or  method  of  law.;  but  by  the  president  of  tliis 
presentment,  without  any  certain  or  pos!ti?e 
charge  by  way  of  remonstrance,  without  spe- 
cifying any  crime. 

Mr.  Holt  hath  asked  some  questions  in  hts  . 
argument. — I  presumeto  ask  this  question  : 

Is  not  this  a  course  to  set  up  a  grand  jury's 
proceedings,  •  be  it  never  so  irregular  or  il- 
legal,' never  so  scandalous  or  libellous,  above  the 
oi^inary' remedies  of  the  law  to  right  a  sub- 
ject thus  injured. 

I  would  not  trouble  the  court  with  this  sort 
of  argument  from'  general  inconvenience,  had 
not  I  been  led  to  it  by  the  former  argument  in 
this  cause.  ', 

The  laws  thai  are  made  to  punish  juries  by 
attaint  f  are  many,  and  gipunded  upon  expe- 
rience that  juries  were  not  to  be  trusted  upon 
their  oaths  andevidence  to  do  what  they  list, 
and  give  what  Terdicts  they  pleased,  and  to 
defend  themselves  by  such  surmises,  as  are  in  * 
this  plea,  of  oath  evidence  and  conscience. 

Therefore  was    that  villainous  and  severe 
judo^ent  formed  by  law  in  attaints  for  e\^^ 
cuting.  false  verdicts ;  and  it  were  wejl  jurors 
would  know  or  remember  that  they  are  liable  . 
to  attaint  for  excessive  damages.^  , 

5  Obj,  Mr.    Hale  made  another   olyection 
that  there  never  was  such  aii  actipii  brought . 
as  this  is  against  a  juror   which  prevailed, 
therefore  he  would  infer  I  suppose  the  action  * 
is  not  maintainable. 

Answer.  That  actions  have  been  brooght : 
all  the  books  cited  by  Mr.  Holt  do  shew  sueh 
actions  were  brought  and  defended,  or  at  least 
endeavoured  to  be  defended,  by  presentments 
and  indictments  upon  oath,  &c. 

There  are  inany  prbcedents  (Bastairs  En- 
tries fol.  123,  &c.)  where  the  actions  did  pre* 
vail  upon  such  pica,  upon  the  plaiotiff's  repli- 
cation of  nul  tiel  record  of  such  presentmenta 
or  indictments,  and,  upon  such  failers  of  pro-  , 
dncing  the  records,  judgdientfbr  the  plaintifBi 
in  the  actions. 


*  *<lftheseproceediiig8  may  not  be  question- 
ed be  they  never  so  false,  never  so  scandalods, 
never  so  much  oultof  th^  inquiry  of  thejury, 
by  action,  ^be  law  will  be  defective,  for  there  is 
no  other  remedy  for'ihe  injured  sulject :  he . 
cannot  traverse  mr  no  crime  chai^d ;  he  can- 
not acquit  himself  from  such  infamy,  by 
having  suChlibell  taken  bfi"  the  record."  IfilS. 

f  <<  Juries  are  liable  to  attaint,  so  the  law 
supposes  they  may  err,  and^  that  wUfulIy  and 
mahciottsly.  Yet  a  Grand-jury  cannot  tie  at- 
tainted. They  may  offend  with  impunity.** 
MS. 

i  See  Proceedings  between  the  diike  of  York 
and  Titus  Oat^,  vol.  10,  p.  125,  and  the  T^'oto 
there. 
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coane  and  court  of  Jaw  to  try  whether  a  deed 
was  forged,  and  it  is  no  more  criminal  than  to 
bring  an  attaint  against  a  lord  for  a  false  Ver- 
dict, which  is  agi-^  in  that  caa^  reported  in 
Kelleway  at  large. 

It  ajpears  in  Keilway  the  defendant  jostiiies 
bv  bia  Writ  depending  at  the  very  time  of  the 
slander  iaid  in  the  declaration,  otherwise  his 
pleading  that  it  was  the  same  slander  which  is 
m  the  writ  « de  false  faits  forger,'  and  the 
slander  in  the  declaration  would  not  have 
served  without  traversing  all  other  slanders 
before  and  after  '(p.  29.) 

What  comparison  is  there  between  these 
casesP 

'  The  Writ  of  forger  de  faulx  fait?  is  a  re- 
g^lar  proceeding  by  writ  in  due  ooorse  of  law. 

An  ancient  known  coarse. 

Yet  the  plaintiff  if  he  shall  proceed  falsely 
and  maliciously  without  cause  is  perhaps  liable 
to  case. 

But  here  is  no  form  of  law,  no  doe  proceed* 
ingin  course  of  law. 

To  conclude  this  matter,  and  to  maintain  this, 
action  upon  this  record,  I  shall  depend  much  ' 
upon  the  resolution  in  the  case  of  Bolkeley  v. 
Wood  [or  sir  Richard  Bulkeley's  Case]  (^  Co. 
Rep.  14.  Croke,  Eliz.  330.  247.  Moor  705% 
ana  the  reason  of  that  resolution. 


I  may  also  answer  there  never  was  such 
presentment  offered  by  a  Grand-iury  as  this  is 
which  can  be  traced  in^  any  old  or  modem 
record,  and  then  if  no  such  occasion  or  cause 
for'sudi  action,  it  was  not  to  be  expected. 

The  like  objection  was  made  in  20  Jac.  and 
1  Car.  in  that  case,*  that  no  action  was  ever 
known, to  be  brought  for  a  malicious  and  false 
prosecution  of  a  person  for  treason,  and  that  it 
would  discourage  the  prosecution  of  persons 
lor  treason,  which  might  hazard  the  justice, 
of  the  kingdom  as  much  as  this  action  may 
bumble  a  Grand-jory  by  this  pursuit  for  right 
against  them. 

The  action  after  great  deliberation  prevailed, 
because  malicious  and  false  prosecutions  have 
much  oppressed  the  subject. 

And  these  actions  are  a  means  to  prevent 
soch  prosecutions,  and  perhaps  save  the  lives  of 
some  innocents,  because  of  the  dread  of  snch 
actrans,  if  they  should  be  acquitted. 

This  by  the  way  answers  what  Mr.  Holt  dfd 
offer  in  praise  of  the  preventive  part  of  justice, 
which  IS  preferable  to  [iwnishing  justice ;  in 
which  I  agree  with  him,  by  allowiuj;  such  ac- 
tions it  ma^  prevent  false  and  malicious  prose- 
cution, which  be^n  is  often  seconded  and  sup- 
ported bypeijunes. 

That  nmous  case  of  a  false  and  malicious 
{nrosecution  by  the  Poulterers  of  London  of  an 
innocent  person  for  felon}r  in  a  very  regular 
coarse  and  method  of  justice  (9  Co.  tlep.  S.  C. 
Stone  V.  Walter  et  al.  Moor  813.)' 

The  like  objections  made  to  the  proceedings 
agabst  the  nlse  and  malicious  prosecutors, 
that  pubHcj|ustice  was  concerned,  tnat  it  might 
be  or  ill  consequence : 

Yet  the  proceeding  allowed. 

And  that  case  takes  notice  that  at  common 
law  the  Writ  of  Odio  et  Aci&  was  for  the  security 
of  the  subjects  liberty  against  malicious  and 
odious  prosecutions; 

The  common  law  did  provide  to  secure  men 
in  their  liberty  against  false  accusations,  espe- 
cially by  conspiracy. 

Therefore  was  the  Writ  De  Odio  et  Acift. 

Therein  the  common  law  is  a  law  of  mercy, 
ft  provides  to  prevent  as  much  as  may  be  fiilse 
accusations,  and  to  defend  men  who  are  ftlsely 
accused. 

6th  Ohfeciion,  Mr.  Holt  did  rely  very  much 
apon  the  case  mentioned  in  Dyer  in  an  action 
De  Scandalis  Ma^atum  brought  by  the  lord 
Beauchampe  against  sir  Richard  Crofts  and 
others,  (Dyer  285,  Keilway  S6.) 

Sir  Richard  Crofts  and  others  had  a  Writ  of 
Forgeryagainst  the  lord  Beauchampe,  pending 
which  Wnt  [Ld.  B.]  brought  his  action  De 
Scandalis  Magnatum ;  thedefendant  justifies  the 
idander  in  that  action,  which  is  depending :  the 
justification  allowed,  because  it  is  a  regular 
action  depending  in  a  course  of  justice,  and  al- 
lowed a  good  plea. 

Answer.   That  was  a  legal  proceeding  in  a 


*  8myth  V.  Crashaw,  Cro.  Car.  15.  Palmer's 
Bep.  1, 315.    Bulstrpde's  Rep.  d,  371,  873. 


The  charging  of  sir  Richard  Bulkeley  in  a 
bill  in  the  Star-chamber  to  be  a  maintamer  of 
pirates  and  murderers,  and  a  procurer  of  mur- 
ders and  piracies : 

Which  offences  were  not  punishable  or  de- 
terminable in  the  Star-chamber,  in  an  action 
upon  the  case  for  these  words,  it  was  no  plea 
to  say  this  was  in  a  course  of  iustiqp  in  a  legal 
and  supreme  court,  because  the  court  had  not 
jurisdiction  of  this  matter,  yet  much  of  the 
matter  of  the  bill  was  examinable  in  this  court: 

Yet  because  the  party  being  so  slandered  in 
this  high  court,  and  that  he  cannot  answer  the 
same  in  this  court ;  yet  the  libel  shall  remain 
upon  record  to  the  perpetual  infamy  of  the 
party,  and  he  has  no  other  means  to  try  the 
slander  but  in  an  action  upon  the  case. 

So  allowed  the  action  lies. 

And  if  it  should  be  otherwise  it  would  be 
highly  inconvenient ;  in  our  case,  if  it  be  true 
what  I  have  premised  there  is  no  way  to  try 
this  libel  it*  false,  but  in  this  action  upon  the 
case. 

There  hath  been  nd  proceeding  upon  thia 
presentment  from  the  making  of  it. 

He  cannot  have  it  taken  off  the  file  in  that 
cotut. 

He  cannot  bring  it  to  trial,  for  it  imports  no  • 
certain  crinie. 

He  must  for  ever  lie  under  the  ob]oqny  of  it* 

He  cannot  travel^  this  presentment,  what 
shall  he  traverse,  the  apprehension  of  the  jury , 
or  what  shall  he  traverse  P 

He  hath  no  remedy  to  ri^t  himself  and  bis 
honor  but  in  this  action,  which  he  hath  brought 
for  this  purpose. 

He  hath  in  this  action,  by  his  averment  in 
his  declaration  of  the  falsities  of  this  praftnt^ 
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iaeaiy  and  of  his  own  innooencY,  given  the 
defendant  an  opportonity  to  justify  this  accu- 
sation, which  will  prove  or  disprove  this  irrit- 
In^,  lUl  which  this  defendant  hath  avoided  bj 
this  insufficient  plea. 

There  is, no  detlaration  that  ever  I  met  with 
tiiat  suits  better  with  the  words  and  design  of 
the  Stat  of  9  Ric.  9,  than  this  declaration ;  here 
b  a  peer  slandered  bj  devisors  of  false  and  hor- 
rible lies,  whereby  debates  and  discords  msT 
Arise  between  the  liOrds  or  between  the  Lords 
luid  Commons;  therefore  it  dsth  enact,  that 
such  devisors  or  tellers  of  such  false  lies, 
ihall  be  taken  and  imprisoned  till  he  and  they 
have  found  him  by  whom  the  wdrds'Were 
moved. 

^  This  action  is  not  brought  for  it  hasty  pas- 
sionate word,  as  many  are  brought  upon  this 
Matute ;  but  u[>on  this  premeditated  and  pre- 
bared  libel  against  this  peer,  which  he  calls 
false  and  libelous  in  this  declaration,  no  per- 
son dariug  to  enter  it  in  any  due  form  of  law : 

Whereby  the  plaintiff  may  have  an  oppor- 
tunity to  acquit  himstlf  or  this  false,  scan- 
iafoos,  and  malicious  accusation. 

As  tliis  deckration  doth  agree  with  the 
words  and  design  of  the  ttatute,  to  deliver  the 
lords  and  peers  of  the  realm  from  scandal  and 
reproach  occasioned  by  devisoH  of  false  news 
And  lies  of  them } 

8o  the  occasion  of  this  action,  [qa.  statute] 
If  history  be  consulted,  doth  suit  with  the 
temper  of  many  devisors  of  such  false  news 
at  the  time  of  the  making  of  this  statute  : 
•'  For  whose  punishment  this  law  was  insd- 
tuted. 

If  this  course  be  allowed,  here  is  a  new  way 
Ibund  and  adjud^  to  libel  an  innocent  peer 
falsely  and  maliciously,  by  conspiracy,  when 
he  is  without  refhedy :  this  is  a  repeal  of  the 
fttatute,  9  Ric.  3. 

1  shall  mention  to  the  court,  and  but  men- 
tion, a  roll  I  lately  found  in  a  table  to  some  of 
my  lord  chief  justice  Hale's  Records,  men- 
tioned in  his  books  in  Lincolu's-inn  Library. 

M.  9  £dw.  9.  Conspiracy.  "  On  gist  vs.  Co- 
roners et  Indicters,  Ignorantia  legis,  Slander." 

Hill.  8  £dw.  3.  Hot  75.  Ibid,  action  sur 
case,  "  vers  Jurors  que  verdict  al  court 

et  al  auters :  Conspiracy." 

I  had  not  time  to  look  into  these  Records, 
yet  mention  them,  that  I  may  have  liberty  to 
ittend  the  court  with  them,  if  I  shall  find  them 
of  use  in  this  matter. 
To  conclude,  I  presume  to  say, 
The  plaintiff  hath  a  good  cause  of  action 
Ireli  alledged  in  his  declaration  against  the 
defendant,  upon  a  false  and  scandalous  Writing 
against  a  peer,  fbr  which  he  hath  brought  a 

S roper  action  upoti  the  Statute  De  Scandalis 
laghatnm. 

The  flefendant  hath  not  sufficiently  answer- 
ed this  declaration. 
i.  His  plea  is  defectife,  for  tbatit  4otb  not 


appear  the  SitttoCfifr*  meMioiied  in  tie  plea 
to  oe  a  court  having  jurisdiction  of  this  matter^ 

9.  This  writing  in  itielf  appears  to  be  A 
libel  against  the  plaintifB^  and  is  neMier  pre^ 
sentment  nor  indictment,  nor  ovght  to  be  so 
received  in  a  court  of  idstiee. 

d.  ThetravenelnraadefeDdam'spteaisde- 
fbctive. 

4.  And  that  this  court  WOI  oonskler  how  thii 
great  peer  had  no  other  course  to  right  him 
against  this  libel,  but  by  this  action. 

5.  That  this  action  doth  ttfttbrally  oonsi* 
with  the  provision  and  designs  of  the  Slatiiie 
De  Scandalis  Maffnatum. 

6.  That  it  will  oe  of  dangeious  consequence 
to  the  king,  to  the  Peers  and  Commons,  and  to 
the  true  execution  of  the  law,  to  fpve  judgment 
against  this  action,  and  to  establish  grand  ju- 
ries in  such  unpresideiited  pfesentments  even 
against  the  f  the  statute  2  Ric.  9. 

Upon  the  Writ  of  Idquiry  the  drcumstenoei 
of  thisaceutetion  will  appear  to  aggravate  or 
lessen  this  offence  against  the  plaintm*. 

And  what  is  ofimd  hi  bair  to  the  accosatioBy 
may,  if  true,  be  a  means  to  alleviate  the  da- 
mages, but  cannot  defend  and  justify  this 
writing. 

Then  will  appear  the  mafioe  and  falsity  of 
the  accusation,  or  the  seal  and  inadverteocj 
of  it,  to  greaten  or  lessen  the  damages. 

Ther^ore  I  pray  judgment  lor  the  plaintiff 
and  foir  the  statute  9  Ric  9,  upon  this  libelloul 
writing  against  the  defendant 

Palmer's  Rep.  f.  145,  Ayrsa  •.  SedgwU^ 
18  Jac. 

If  a  witness  upon  his  dath  shall  speak  slan- 
derous words  which  vte  not  pertinent  to  the 
issue,  or  to  the  point  to  which  he  gi^es  evi- 
dence, an  actionitpon  the  case  lies  for  the  per- 
son slandered. 

Obiter  f.  143,  Jefom  and  Main's  Case,  43  Elis. 

If  one  juror  shall  labour  another  joror 
undnly  to  give  his  verdict^  aa  aetioii  upon  the 
case  lies  against  him.  for  this  is  in  nature  of  a 
conspiracy,  because  this  is  dehon  the  oath  oft 
juror»  by  undue  oonrse. 

Ruddodi  and  Sherman'ft  Case,  le  Car.  Bane^ 
Regis,  Roll's  Abridg.  Case,  f.  119,  pi.  9^ 
[S«  C.  1  Danv.  909.] 

Case  lies  agrastt/hurchiivrdens,  fbr  fUsety 
and  maliciously  presenting  a  per^n  with  in^ 
tenlioti  to  draw  him  within  the  censures  of  the 
Ecclesiastical  Court  fbr  adultery ; 

Though  before  the  archdeacon  of  SndbnrJTy 
and  not  averred  that  it  was  \Hthin  his  jurisdie^ 
tion,  yet  the  action  lies,  and  the  texation  M 

greater. 

.  "  •     ■■■.  ^.  ■■>,..■  ^  .  -^  --^.-L^^  -^ 

•f;  Here  in  the  H8.  aword  or  two  are  flle* 
gibie. 
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IIb.  JomcB  STR^tr*!  Nora  of  the  PuiAiHifOf , 
JuDOMEzrr,  4NJi>  Ayr^oBrr^ESy  in  TUf>  Ca8b» 
Babi.  or  MhrfiMmni^  AiuiNfT  Sfabim^v. 

TObUg&gly  comamnifioted  fy  Ifr,  HargravcJ] 
E^HfiWIBft. 

Berks, — Combs  Macclbsfibld  v.  StaBket,  m 
ScAia)Al.UM  Maovatum. 


Plamtiff  decl&fMy  4|imi  eit  pir  rwii  ^  wm 


et  invidiA  rai,  liabitfl  ci  pnooogitaU,  irnao 
Sept  35  Car.  S,  p«r  eoDipimtiooBiii  ioter  ipsttm 
etqaoBdam  Tbomam  Grwrenor,  Petrum  Sbv 
kmey,  &c.  qaeailam  icandBlomn  libellum 
CMfttm  QuemlaD,  IbU5  et  malitios^,  per.  ipsoi 
maohinalnnn  et  iorentaniy  falsb  et  nuUitioi^, 
abeque  aliauft  legali  wa  ratiooabili  cbii8&,  scribi 
^Boaavit  et  tic  mBcbinatom  et  0criptam  publl- 
€B¥ity  See.  ad  ddamandiuB  et  acapdatiwuidma 
Qneranteniy  cajoB  tenor  aaqnitur,  &c.    '  We, 
the  Cbrand-jiiry,  Bwom  to  iDqnire  ibr  the  body 
of  the  coimty  of  Cbester,  on  17th  8epteiDber» 
85  Car.  B,  having  heard  his  majesty's  De- 
claration, coDoeming  the  treasonable  conspi- 
racy against  his  person  and  goveromept,  read 
to  OS,  &c.  present  oar  apprehensions  of  danger 
fronn  a  dissi^isfi^  pBrty  in  this  oountv,  pro- 
moting'a  seditioos  address  to  the  knigbts 
lately  chosen  for  parliament  for  onr  coantjr, 
and  unanimonsly  assembled  with  schismaticKS 
and  disaffected  in  the  reception  of  James  duke 
of  Monmouth,  who  has  appeared  a  prime  con- 
federate in  the  late  treasonable  conspinusy,  the 
concourse  ofarmed  persons  attending  him  to 
the  terror  of  bis  mtyesty 's  good  and  peaceable 
salgects.    For  remedy  whereof,  witn  relation 
to  the  nnblique  ]^oe,  wee  oonceiye  it  expe- 
dient tnat  the  principal  promoters  of  the  said 
Beditious  address  ana  routous  reception  of  the 
duke  of  Monmouth  and  his  associates  in  this 
county,  should  be  obliged  to  give  security  of 
the  peace,  and  particularly  Charles  earie  of 
Macdesield,  Biohaid  lord  Colchester,  Charles 
lord  Brandon,  Henry  Booth,  esq.  sir  Robe^ 
Cotton,  sir  Wiltoitglftby  AbIsq,  sir  Thos.  Man- 
varing,  Ike.  com  alii%  &c.'    Quern  libellum 
•ontjiienten^  in  as  ftisa  mendacia,  le  defendant 
1^  et  pnbUcBri  canaavit  et  nrocuravit,  ubi  re 
«M  idem  Conses  nunqoBm  luit  disaffectus  ad 
hqjas  regBi,  aec  perturbator  pacis  ad 
10,000  &. 


in  CoButBto  B^rkBf  Bou  Blibi  evtra  ComatatmA 
Cestrisi,  Tel  aliter  ?el  alio  modo,  quain  pre* 
dic(MS  ^phaqnes  Starkey,  per  pladtum  pne- 
^iftum  BllegBvit,  et  hoc  paratus  est  r^rihcacf 
undo  petit  judicium  si  pr«ediptu8  Com^  a^ 
Htfxffim  BOBm  prsdictam  iw^  ^um  hfiWi 
lW4t. 

Plt^  demur'. 

J^didom  per  totam  Cari^p  pro  OefeQdoQty. 

Pitch.  N.  B.  115.  C.  et  D.  si  Juror  soH 
Jure  denqnire  il  ne  serra  puny  pour  ce  que  it 
fist  quant  fuit  Jure,  36  Ass.  SI.  Bone  Plea  in 
conspiracy  quod  defendants  fueront  indictoura 
et  ce  que  ils  fierout  fait  per  force  de  lour  se* 
rement 
Br.  Conspuracy,  Pla.  1. 

4.    95  H.  6.  14. 
11.    7  H.  4.  81. 
83.     IBE.4.  le. 
90.     SO  Ass.  SU 
S7.    srAss.  IS. 
15.    SI  E.  3.  IT. 
Coke  12  Rep.  S3.    I^loyd  v.  Barker. 
Bridgman's  Rep.  131.    Agnd  v.   Wykte 
et  auters. 

Br.  CoBsp.  S7. 


Le  defiudant  plead  quod  mesme  jonr  et  ann. 
•I.  Session  de  Cheater  pro  oomitatu  Cbester,  de- 
taat  IfiB  JoatiaeB  de  notre  Seigneur  le  Roy,  See. 
la  dkfendant,  et  le  dita  Thomas  Qrosvevior,  Sec. 
Li  la  dadaratioa  nonunat',  com  qaibosdam  aliis 
ioapaneUat'  et  vetomai'  futfont  fora  joratores 
niagoa^  inquisitiBoiBy  See.  ad  im^uiraBdum  pco 
DomiBo  Rege,etpro  casporeComitatCbB  CBStrite, 
im.  Quod  ad  eaiidem  Ssaaiooem,  debito  modo 
ypaaautavenmt  in  prBadktia  Anglicanis  verbis, 
m  Nanrationa  flMntmaatis,  pront  ei  bene  licuit : 


I  apprehend  ^Bt  th^  earl  of  Maoeleafield. 
the  Plaintiff  in  the  abore  Case,  and  lord 
Brandon  his  son  (who  is  aometimea  catted 
lord  Brandon  Gerard,  and  sometimes  lord  Ge? 
r^rd  of  Brandon)  were  the  onty  two  earis  of 
Macdes^eld  of  the  House  of  Gerard.  The 
former  of  them  was  afterwards  outlawed ;  an4 
the  latter,  whom  1  eonceire  to  ba^e  been  hus- 
band to  the  celebrated  mother  of  Savage  the 
poet,  was,  iQ  1685,  tried  for  high  treason.  Of 
this  Trial,*  I  have  not  seen  any  fuil  report; 
but  Narcissus  Luttrdl,  ip  bis  MS.  **  Historical 
Relation,"  in  the  Library  of  AH  Souls',  Ox- 
ford, gires  a  short  account  of  it ;  which,  to- 
gether with  other  particulars  relating  to  theaa 
lords,  I  here  insert,  as  follows : 

«  Aug-  9tb,  1685,  was  published  bis  ma- 
jesty's Proclamation  for  apprehending  Cbarlea 
earl  of  Bfacclesfield  for  high  treason,  forbidding 
all  pecsoftip  to  reoeiTe  or  barbour  him  Bt  their 
peril. 

'«  Nor.  14th,  1685.  Lord  Brandon  cama 
from  the  Tower  by  Habeas  Corpus  to  tha 
King's- bench  bar,  and  was  arraign 'd  on  an  in« 
dictment  of  high  treason  against  the  late  king; 
he  pleaded  Not  Guilty,  Bod  his  trial  was  ap  • 
pointed  the  S6th  inst.  so  he  was  remanded 
BgBio. 

"  Not.  S5th.  The  lord  Brandon  Gerard  wbb 
brought  to  his  trial  at  the  King-bench  bar, 
upon  an  indictment  of  high  treason  against  th^ 
lat^  king.     He  was  tried  by  a  jury  of  th^ 

*  See  Comberbach's  Reports,  pp.  8,  5,  from 
which  book  it  appears  that  a  motion  in  Arrest 
of  Judgment  wBs  made  ob  thB  pirt  of  lord 
Brandon  and  OTerniled. 
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*  Se^  his  Case,  p.  106,  of  this  Tolume. 
f  See  in  Uns  Collection,  the  Case  of  lord 
Delamere,  >A.n.  1685. 
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eonnty  of  Middlesex,  of  which  be  challenged  < 
85  peremptorily :  there  were  maDV  of  the  no- 
WHty  and  gentry  to  hear  his  triaf.  The  wit- 
nesses against  him  were  Mr.  Keeling,  who 
^▼e  an  account  of  the  general  conspiracy 
only ;  then  against  him  more  particularly  were 
<x>loael  Rumsey  and  the  late  lord  Grey,  and 
one  Sexton.  Colonel  Rumsey  swore  as  to 
scTeral  discourses  he  had  with  the  prisoner 
abont  his  seizing  the  king  as  he  went  to  the 
parliament  house,  or  as  he  came  from  New- 
inarket,  that  he  would  urovide  twenty  men  for 
It,  and  furnish  (as  small  an  estate  as  he  had) 
five  thousand  pounds  towards  carrying  on  the 
insurrection.^  The  lord  Grey  gave  a  i^ery 
handsome  account  of  the  Plot  m  general ;  then 
•s  to  the  prisoner  that  his  post  was  in  Cheshire, 
(bat  1^  was  to  secure  the  fott  in  Chester,  of 
which  be  had  heard  him  discourse  with  sir 
Thomas  Armstrong*  several  times;  that  at  a 
tnieeting  at  the  Geoi^  and  Vulture  in  the  city, 
where  several  were  met,  we  had  a  discourse  of 
the  insurrection  intended ;  and  upon  the  whole 
lie  nerer  saw  one  so  forward  for  a  rebellion, 
who  bad  not  the  courage  to  rise  when  there 
was  an  opportunity.  Thomas  Sextonf  testified 
the  prisoner  should  tell  him  over  a  pot  of  ale 
that  they  intended,  (since  this  king  came  to 
the  crown)  to  set  np  Monmouth,  and  there- 
fore they  did  intend  to  rise,  and  for  that  par- 
pose  writ  a  letter  to  Monmouth,  which  the 
prisoner  shew'd  me,  and  I  saw  it  aher  in  Mon- 
mouth's hand  in  the  west,  when  be  landed. 
Now  the  prisoneif's  defence  consisted:  1.  Of 
•objections  against  the  witnesses ;  as  to  Reel- 
ing's evidence,  he  said,  that  touch'd  him  not, 
but  he  did  believe  as  much  as  any  one  the 
general  conspiracy :  as  to  Rumsey,  he  ob- 
jected why  he  had  not  discovered  this  sooner ; 
wheci^  he  had  been  in  prison  formerly  and 
came  out,  none  of  this  being  objected  against 
him :  then  he  proved  by  two  or  three  lords 
that  Rumsey  bad  sworn  differently  at  Mr. 
Cornish's  .tnal,  than  what  he  did  at  the  lord 
Russell's,  as  to  the  meeting  at  Shepherd's 
about  the  declaration,  this  very  fully :  then  as 
to  the  lord  Grey,  he  objected  he  was  outlaw'(^ 
for  treason,  so  could  l>e  no,  witness;  but  this 
the  court  held  was  salv'd  by  a  pardon  which 
liis  kurdship  had:  then  against  Sazton,  he  pro- 
t^ted  he  knew  him  not,  nor  was  ever  with 
him,  objecting  how  unlikely  it  was  he  should 
communicate  such  matters  to  so  mean  and  in- 
ennsiderable  a  fellow,  and  with  whom  he  had 
tio  acquaintance ;  but  beside  the  evidence  he 
gave  could  not  be  taken  notice  of  on  this  in- 
dictment, for  that  was  for  treason  against  the 
late  king,  and  his  evidence  went  only  as  to  his 
present  majesty.  Then  he  produced  several 
noblemen  and  gentlemen,  who  gave  an  ac- 
count of  the  loyalty  of  his  father  and  himself, 
that  he  had  a  very  mean  opinion  of  Monmouth ; 
nnd  that  when  Monmouth  landed  in  the  west. 


he  offered  his  life  and  fortnne  to  his  ^ 
majesty,  and  had  the  honoor  to  kiss  his  httid; 
which  being  done,  the  jury  withdrew  finr  about 
hrif  an  hour,  and  then  retomed  and  found  the 
defendant  Guilty. 

'<  Nov.  28.  The  lord  Brandon  came  up  and 
had  sentence  past  upon  him,  as  osual,  in  cases 
of  treason,  and  that  he  ahouki  be  executed  oa 
Friday  next  , 

"  Jan.  1687.  The  lord  Brandon  (who  was 
some  time  sihoe  convicted  of  high  treason)  was 
lately  bailed  out  of  the  Tower  by  order  fimn 
the  king. 

«<  Oct.  24th,  being  the  Ist  day  of  the  Tenii» 
the  lord  Brandon  Gerard  pleaded  at  the  King's* 
bench  bar  his  majesty's  pardon  finr  his  attainder 
of  treason. 

«*  Nov.  26.  The  lord  Brandon  appeared  in 
the  Court  of  Ring's-bench,  and  delivered  into 
court  his  Writ  of  £rror  to  reverse  his  attamder, 
which  his  majesty  had  been  pleased  to  grant 
him,  and  acoordmgly  it  was  reven'd,  the  at- 
torney general  consentimr  thereto.  - 

'« April  18,  1689.  Tne  earl  of  Maccies* 
field  hath  revers'd  his  outlawry  in  the  Cout 
ofKing's-bench." 

Of  James's  lenity  to  lord  Brandon,  sir  John 
Reresby  says, «'  The  king,  as  if  he  had  a  miad 
to  shew  us  his  disposition  fi>r  clemency,  de- 
clared he  had  reprieved  the  lord  Brandon,  who 
was  to  have  been  executed  three  days  after- 
wards, which  it  must  be  owned  was  a  great  act 
of  mercy  in  his  majesty,  this  lord  having  been 
jrardoned  in  the  late  reign  for  breaking  a  boy's 
neck,  when  he  was  in  his  cups,  of  which,  be- 
ing convicted,  he  Mjas  condemned  as  guilty  of 
murtber."    Memoirs,  222. 

Of  the  trial  for  Murder  to  which  Reresby 
alludes,  I  know  nothing  more.  The  following 
indictment  is  printed  in  Tremaine,  39  : 

Rex  'Versus  CoMrr.  Macklesfeild. 

Hill.  4.  Jacobi  Secundi. 

M.  auod  Carolus  Comes  Macklesfeild 
nup'  de,  &c.  existen'  p'son'  seditioea  et  prave 
mentis  necnon  impie  tnquieffe  turbulent'  &ctiose 
et  aeditiose  disposition'  ac  machinans  pac^ 
ticans  et  false  malitioee  illicite  nequit'  iiywts 
et  seditiose  intendens  pacem  Dom'  Caroli  Se- 
cundi nup'  Regis  Angl'  &c.  ac  commonem 
tranquillitatem  hujus,  Begni  Angl'  inqu^w* 
molesUre  et  p'turbare  et  sedition'  et  rebellKm 
infra  hoc  Regn'  Angl*  susdlare  movere  et 
p'curare  ftc  gubernation'  diet*  nup'  Dom'  Begm 
in  hoc  Regn'  Angl*  in  pericul'  infenre  duodq; 
pred'  C.  Comes  Macklesfield  ad  nequissimss 
nefandLssimas  et  seditiosas*  intention'  snas  pred" 
perimpltod'  perficiend'  et  ad  eflectum  redigend 
30  die  Mail  Anno  Regni  Caroli  Secundi  nup 
Regb,  &c.  35  et  diversis  al'  diebus  et  viciboi 
tam  aiitea  quam  postea  Vi  et  Armis,  &c.  apwi 
paroch',  &c.  folao  ilKcite  tnjuste  neouif  maJi- 
tiose  Actiose  et  seditiose  se  aasemblabat  ©OB* 
veuiebat  oouHltabait  «i  eonftdenbAl  can  Fort 
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nap'  Dom'  Grey  el  divensas  al*  ttaledisposit' 
p'son.  p'fat'  Attoipi*  diet'  Dom'  Regis  nimc 
generar  adhac  inoognit'  et  com  eisdem  penon' 
adtanoet  ibid'  tnu^diat  de  etadcm  snis  neftn- 
dissimii  et  seditiosis  compassatioa'  imaginatioii' 
et  proposit'  p'implend*  p'ficiead'  et  ad  effectum 
ncbgend'  Etqood  pM'  C.  C.  M.  aHeritwadne- 
^uiasimas  nefandissiinaa  et  seditiosas  maohina- 
tion'  practication'  et  intention'  snas  p'd'  n'im- 
plenid'  p'iiciend'  et  ad  ^ectom  redigepa'  ad- 
tonc  et  ibideni  scilt.  dicto  SO  die  Biaii  Anno, 
&c.  et  diyenis  al'  diebiu  et  Ticibua  tarn  antea 
^uam  postea  apud  paroch',  &c.  Vi  et  Amis, 
&c.  falso  ilUcite  iajuste  nequit'  malitiose  fac- 
tiose  et  seditiofle  oonsultabat  conaentidnU  con- 

Sirabatet  confederabatcam  pred'  Ford  Dom' 
rey  et  diversis  al'  male  diapoait'  peraon'  de 
insurrection'  et  rebellion'   mfra  noc  Regn' 


Anglie  fiend'  et  de  p'coration'  et  p'f  iaioii' 
armor'  et  hominam  armator'  p'panmdor'  nt 
diTenis  lods  infra  hoc  Regn'  Angt'  ad  easdem 
neikndiaBimaa  et  seditiosas  intention'  oompas* 
satvon'  et  p'posita  sua  pred'  perimplend'  per* 
ficiend'  et  ad  effectn'  redigena'  Ctuoda;  pred' 
€.  C.  M.  nllerins  ad  neqnissimas  nefandissimaa 
seditiosas  et  diaboUcas  nuchinatioB'  practica* 
tion'  et  intension' siias  pred'  perimplend'  per- 
ficiend'et  adeffectnm  redigend'  postea  sdHf 
dicto  30  Maii  Anno,  &c.  apod,  Stc  nJso  illicila 
injoste  nequit'  factioseetseditiosesap'  se  as* 
sumpsit  et  pred'  male  disposit'  iffnot'  p'misit  se 
fore  aasiitent'  et  p'sonalir  Aiudhant'  ^  easdeia 
neqoiasimas  nefandissimaa  et  seditiosas  inten* 
tion'  et  compassation'  snas  p'd'  perimplend'  et 
p'movend'  in  coutemptum  legum  te.  in  malui 
exemplam,  &c.  Ac  contra  paoemi  &e  • 
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